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YAK 347.61/62

CvunsaHeu, UpuHa lMetpoBHa,
K.H0.H., AOLEHT Kadeapbl rpaXxAaHCKOro npasa

HauunoHanbHOro yHuBepcuteta «Opecckan lpUAMUYECKan akapeMms»

CEMEMHbIE NPABOOTHOLUEHWNA B PUMCKOM MPABE

AKTYyaAbHOCTb WMCCAEAOBAHUSA WHCTUTYTOB PUM-
CKOr0 CEeMENHOro npaBa OYeBMAHA, Tak Kak Opau-
HOe npaBo OOAbLUMHCTBA CTPaH OCHOBAHO, MPEXAe
BCEro, Ha coobpaXeHUsIX IPUAMUYECKOTO POACTBA.
MoHATME OGpaka B PMMCKOM NpaBe TpaKTyeTcs Kak
«COHO3 MYXXUMHbI U XEHLLMHbI, 0ObeAUHEHUE BCEN XU3-
HK, CBAI3b B NpaBe BOXECTBEHHOM U UYEAOBEUYECKOM»
[10, c. 61]. Takxe cyLLeCTBYET U APYroe OnpeAereHuE:
«Cot03 MyXa M XeHbl, OCHOBAHHbIA Ha COBMECTHOM
XnsHu» [10, c. 62].

Ob6a onpepeneHns NMOAXOAST, CKOpee, K ApEeBHe-
pumckoMy Bpaky cummanu, Tak Ha3biBaemMomy «bpa-
Ky C My)XXHEMN BAACTblO», KOTAQ XEHa nepepaBana Bce
CBOE MMYLLECTBO CYMpyry, YemM K HOBOMY, KOraa, Mo
MCUYE3HOBEHMM MaANUs, XeHa CoXpaHsaAa CBOE MMYLLIE-
CTBO, OTAEAbHOE OT MyXa, W OCTaBaAacCb NMOABAACTHOM
CBOEMY OTLly M UNEHaM CBOEW MPEXHEN CEMBM.

LUeAblo  AQHHOTO  UCCAEAOBAHMA  ABASIETCSH
aHaAM3 KOHKPETHOr0 WMHCTUTyTa PUMCKOro npa-
Ba; BbISIBAEHWE W OTPaXeHWe €ero HPUANYECKOro
3HaAYEeHUA, COOTHECEHHOCTM C APYTMMW WHCTUTYTa-
MW npaBa, MecTa B MNPaBOBOM CUCTEME B LIEAOM.
AAs aTOro 6bIAM MOCTAaBAEHbI CAEAYHOLUME 3apauu:
pPaccMOTPETb NMOHATUA CEeMbMW; MOHATUE Opaka; YCAO-
BMS 3aKAIOUEHMA BpaKka; BUAbI Bpaka B PUMCKOM Mpa-
Be; 06CTONATEALCTBA, NpekpallatoLme bpak; pa3amumsa
B CEMEMHbIX MPaBOOTHOLIEHWUSX B 3aBUCUMOCTW OT
BMA@ Bpaka B pMMCKOM MnpaBe.

U3nokeHUe OCHOBHOTro Martepuana. OCHOBHble
yepTbl CEMENHOTrO CTPOSt ObIAU BblpaXeHbl B PUMCKOM
npaBe C UCKAOUUTEABHON 3aKOHYEHHOCTBHO M MOCAEAO-
BaTEAbHOCTbIO, @ UBMEHEHUS UX 3HaMeHOBaAW TAybo-
KWe U3MEHEHUS N B YCAOBMSIX XO3AMCTBEHHOM XM3HU
Puma, 1 B MAEOAOTUM Er0 FOCMOACTBYIOLLIMX KAACCOB.

ObaacTb cemMenHoro npaea B Pume HaunHaetcs
C MOHOraMMW4YeCcKoM CeMbM, B OCHOBE KOTOPOW AeXaAa
BAACTb MaBbl CEMbM U AOMOBAAAbIKK (paterfamilias).
Bce uneHbl B TakoW CeEMbe NOAUMHSIOTCA BAACTU OAHOTO.

JT0 - arHatMyeckas Cembsi, B COCTaB KOTO-
pPON KpOME rAaBbl CEMbW BXOAMAM: €ro XeHa (inma-
numariti), T.e. NMOAYMHEHHAA MYXCKOW BAACTM, €ro

AETU (inpatriapotestate), XeHbl CbIHOBEM, COCTOSB-
lMe B Bpake cummanu M MOAYMHEHHbIE HE BAAC-
TM CBOMX MyXeEW, KOTOpble CaMu ObiAM MOABAACTHbI
rAaBe CeMbM, a BAACTW MOCAEAHErO, U, HAKOHEL, BCe
NMOTOMCTBO MOABAACTHbIX CbIHOBEW: BHYKW, MPaBHYKM
n T.A. Bce noaBAacTHble rAaBe CEMbW YAEHbI CEMbM
HasbiBaAMCb Sui [1, ¢. 123-125].

B Takoi cembe AULIb AOMOBAAAblka ObiA BMO-
AHE NpPaBOCMOCOOHbIM AMLOM (personasuiiuris), a
OCTaAbHble UAEHbl CEMbW MOAHOM MPaBOCNOCOHHOC-
TM HEe UMeAn (personaealieniiuris). OTctopa M NOLWIAO
BbIpaXXEHUe, UYTO XEeHa MO OTHOLIEHUKD K MyXy Ha-
xoputcs locofiliae, MaTb NO OTHOLIEHUIO K AETAM -
locosororis n T.A. CbIHOBbSS M BHYKM HE MOAyYatoT
CcBO6OAbI OT MOAUYMHEHMWA OTLOBCKOW BAACTU AGXE ECAM
MoAyYatoT AOAXHOCTb MarucTparta. He ocBoboxaaet ot
BAQCTW FA@Bbl CEMbW U HUKAKOM BO3PACT NMOABAACTHbIX.
OHa npekpallaeTcs TOAbKO CO CMEPTbIO MAM MO BOAE
AOMOBAAAbIKK [8, c. 115].

B pumckom npaBe pasaMyaAMCb ABa BMAA
poacTBa.

1. ArHaTnueckoe poACTBO. NoAYMHEHMEM BAACTH
rAaBbl CEMbW OMPEAEAANOCH arHaTUYeCKoe POACTBO,
Ha 6a3unce KOTOPOro M OCHOBbIBAAACh PUMCKAsA CEMbS.
Aoub paterfamilias, BbixoauBLIAA 3aMyX, NOCTynana
noA BAACTb HOBOTO AOMOBAa@AbIKM. OHa CTaHOBMAACh
arHaTMYeckom POACTBEHHULEN HOBOM CEMbM U nepe-
cTaBana OblTb arHaTMYECKON POACTBEHHWULIEN CBOEro
COBCTBEHHOrO OTL@ M UAEHOB CBOEW ObIBLLEN CEMBM.
«ArHaTamMu Ha3blBalOTCS Te, KTO CBA3aH 3aKOHHbIM
POACTBOM. 3aKOHHbIM Xe POACTBOM SIBASIETCS Takoe,
KOTOPOE COCTaBASIETCS MOCPEACTBOM AML, MYXCKOMO
nonaa» [12, c. 176].

ArHaTMyeckoe POACTBO MOIAO ObiTb BAU3KUM
U AAAEKUM. BAM3KMMW POACTBEHHMKaMW CUMTAAUCH
AWML, HaxOASILLMECS MOA BAACTbIO OMNPEAEAEHHOro
AOMOBAAAbIKA. AaAbHWE arHaTMyecKue pPOACTBEH-
HUKM - 3TO AMLA, KOTOpble KOrAa-To OblAM NOA €ro
BAQCTbIO.

C pasBuTMEM X0381MCTBa, NpeBpalleHnemMm Puma
13 06LEecTBa NPOM3BOAUTEAEN B ODOLLECTBO NOTPEDOU-



YACOMUCUMBINICTUKM B B @ @ @ @ @ @ @ @ @ @ @ @ @@ &0 @@ @ & @ 215

Tenel BAACTb AOMOBAAAbIKM CTana NpUHUMaTb Boaee
onpeAeneHHble TPaHuLpbl; POACTBO MO KPOBWU (KOI-
HaTMueckoe POACTBO) npuobpetano Bce Oonbluee
3HauveHue.

KorHatMyeckmue poACTBEHHUKM — 3TO AMLA, UMeE-
fowpne xota 6bl OAHOrO 06Llero npeaka. KpoBHbie
POACTBEHHUKMK — 3TO:

a) POACTBEHHWKM M0 MPAMON UAM BOKOBOMN AUHWUM:

- POACTBEHHMKM NO NpAMOM AMHKMM (linearecta) -
AMLA, NPOUCXOAALLIME OAHM OT APYrMX (Aeap, OTel,
CbiH). [psiMas AMHUSA MOXET OblTb BOCXOASLLEN
(lineaascedens) uan HucxoasLlen (lineadescedens) B
3aBMCUMOCTM OT TOro, MPOBOAMUTCA OHa OT NOTOMCTBA K
npeaky AMbo OT NpeAka K MOTOMCTBY;

- POACTBEHHWKM N0 60KOBOW AMHUKM (linea-
collaterales) - anua, umetolimMe obLEro npeapka, Ho
He CoCTosIlME B POACTBE MO NPAMON AMHUK (BpaTbs,
CecTpbl, ABOOPOAHbIE BpaTbs, NAEMSAHHUKK U AD.);

6) 6pauHble (legitimi) n BHebpauHble (spurn)
POACTBEHHUKMU;

B) NOAHOPOAHbIE AW MOAYPOAHbBIE POACTBEHHUKM:

- NMOAHOPOAHbIE POACTBEHHUKM (germani) Npouc-
XOASIT OT OAHUX U TEX XE MPEAKOB;

- MOAYPOAHbIE POACTBEHHWMKK (consanguinei u
uterini) NPOMCXOAAT OT OAHOrO OTUA WM pPa3sHbIX MaTe-
per (consanguinei), UAM Ha0HOPOT, OT OAHONM MaTeEPU U
pasHbIX OTUOB (uterini).

CsoictBo (affinitas) - 310 POACTBO MeEXAy Cy-
NpyromM M KOrHaTMY4ECKMMW POACTBEHHWKAMKW BTOPOrO
cynpyra (Hanpvmep, CBOMCTBO ObIAO MEXAY MYXEM U
KOrHaTUYECKUMM POACTBEHHMKAMM XEHDI).

CteneHb pOACTBa MCUMCASIAGCb  KOAMYECTBOM
POXAEHWI, Ha KOTOPOE COMOCTaBASIEMbIE AMLIA OTCTO-
AT OAHO OT APYroro: no NPsAMON AMHUM — KOAMYECTBO
POXAEHWN HEMOCPEACTBEHHO MEXAY STUMU AULLAMM MO
BOCXOASILLEN UAWM HUCXOASALLIEN, @ MO BOKOBOM AUHUK —
KOAMYECTBO POXAEHMI OT obulero npeaka. CreneHb
CBOWMCTB MCUMUCAAAACh TakMM Xe 006pa3oM, Kak PoA-
CTBO cynpyra (Hanpumep, My ABASIETCA CBOMCTBEHHU-
KOM TecTa 1-1 CTeNeHn No NPsSIMOr AMHMK) [3, ¢. 147].

Pumckasa nctopust npowaa yepes3 pa3Butue ce-
MeW OT arHaTMYeCKOro K KOrHaTM4eCKoMy POACTBY:

- KOHCOpUMYyM (consortium) 6biA caMbiM NePBbIM
BMAOM CEMbW — 3TO cemeinHas obLivMHa, OCHOBaHHas
Ha arHaTMYeCKOM POACTBE WM BO3HMKLLAA MOCAE pac-
napa poaa Ha OTAeAbHble rpynnbl. Bo ranaBe 06LWMHBI
6bIA CTapenLLMHA, B3POCAbIE MY>XUMHbI PeLlaAr CyAbDY
06LLMHbI Ha 0bLemM cobpaHuu;

- naTpuapxaAbHasi CceMbs
KOHCOPLMYM;

- KOrHaTMyeckasi CemMbsi NosiIBUAACb MO3AHEE
C YAYULLEHMEM MPABOBOrO MOAOXEHUSI AUL, HE UMe-
IOWKMX  MOAHOM  npaBocnocobHoctn  (alieniiuris).
KorHaTMyeckaa cembsi ABAAAACb COHO30M OAMBKMX,
TOAbKO KPOBHbIX POACTBEHHMKOB, XXMBYLUMX COBMECT-
HO. B KOrHaTM4eckyto CEMbIO BXOAMAM OObIYHO rAaBa

(familia) cmeHuAa

CeMbW C XEHOW, AETbMU U APYTUMU BAU3KUMU POA-
CTBEHHMKaMW. BAacTb AOMOBAAAbLIKM BOAbLLE He Bbina
HeorpaHWYeHHOM 1 CBOAMAACH K BAaropasymMHoMy Ha-
KasaHuto («admodicamcastigationem»).

C nosiBAEHWEM KOTHaTUUECKOM CEMbM CTAAO MPU-
3HaBaTbCA, UYTO M pabbl MOryT UMETb POACTBEHHbIE
cBsA3n (cognatioservilis); 310 NoAoXeHME BbIAO HOBbIM
AN PUMASAH. TIpu pa3BuUTOM NaTpuapxaAbHOM CEMBbE,
Korpa pabbl 6bIAV AWLLb «TOBOPALLMM OPYyAUEM», Pabbl
MOTIAM TOABKO COXWMTEAbCTBOBATb U UX CEMENHbIE CBSI-
31 He npu3HaBaAuch [4, c. 198].

MNocAaepoBaTEABHOE orpaHuyeHue BAACTU
AOMOBAAAbIKM BO BCEX €€ MPOSIBAEHUAX: B OTHOLLIEHUM
XEeHbl, AETEN U UX NOTOMCTBA W NapasAeAbHO OCYLLECT-
BASIBLLEECA MOCTEMNEHHOE BbITECHEHWE arHaTMyeckoro
POACTBA POACTBOM KOFHaTMYECKWMM COCTaBASIOT OCHO-
BHOE COAEpXaHWe npouecca pas3BUTUS PUMCKOTO Ce-
MeNHoro npaea. 3T0 pa3BUTUE OCYLIECTBASIAOCH Ha
OCHOBE TAYDOKUX M3MEHEHWNI 3KOHOMMUECKOWN XU3HM
Puma, noa BAUSIHUEM XOAQ €ro NOAUTUUECKOM UCTOPKMH,
OAHOBPEMEHHO C MOCAEAOBATEAbHbIM W3MEHEHUEM
$opM COOBCTBEHHOCTU OCBODOOXAEHWEM AOFOBOPHO-
0693aTeAbCTBEHHOIO MpaBa OT €ro M3HaYaAbHOro
dopmanmsma.

MpumepHo B Il B. A0 H. 3. nepBoi popmoin bpaka
B Pume 6bin 6pak nop HasBaHWem cummanu - 6pak,
yCTaHaBAMBABLLMI BAACTb MyXa Hap XeHoW. Betynus
B TakoW 6pak, XeHLIMHa nonapana Nnop BAACTb MyXa
WUAU €ro AOMOBAAAbIKM M CTAaHOBMAACh arHaTkon B
AOMe Myxa. Mpu 3TOM MHOrAA XEHLLIMHAaM yAaBaAOCh
nsbexartb BAACTU Myxa. AAA 3TOFO OHA AOAXHA 6blAa
3aKAUUTL Opak 6e3 CobAAEHMS BCAKUX GOPManb-
HocTel (sinemanu) - 6pak, He NOPOXAABLUWI BAACTb
MyXa Hap XeHoW. ECAM B TeueHue ropa Nocae 3aKAko-
YeHUs Takoro Hpaka XeHLMHa TPU HOUM MOAPAA Mpo-
BOAMAA BHE AOMa MyXa, OHa He CTaHOBMAACb arHat-
KOW B AOME MYyXa.

Bpak sinemanu - 310 dpopma bpaka, OCHOBAH-
Hasi Ha PaBEHCTBE CyNpyroB, HE3aBUCUMOCTU XEHbl OT
Myxa. XeHa Oblra X035IMKOM AOMa U MaTepbio AETEN.
OcTanbHble BOMPOChbI HAaXOAMAUCH B BEAEHWW MyXa.
MpeAnoAOXUTEABHO BO BTOPOWM MEpUop pecnybArKu
aTa popma bpaka cTana npeobrapatowlen [7, ¢ 185].

Mo3pHee nosBAAETCA Takas ¢dopma bpaka Kak
KOHKYOUHAT, AO3BOAEHHOE 3aKOHOM NMOCTOSIHHOE (a He
CAyYaMHOE) COXWUTEABCTBO MYXUYMHbI U XEHLLMHbI, OA-
Hako He oTBevatollee TpeboBaHUAM 3aKOHHOro 6pa-
Ka. 9TO MNOCTOAHHOE COXMTEABCTBO ABYX AWLL, HA OAHO
M3 KOTOPbIX HE COCTOSAINO B Bpake C LieAblD CO3AAHMS
XW3HEHHON 06LWHOCTU. POXAEHHbIE KOHKYOUHOW AETU
HE CUMTAAMUCh 3aKOHHbIMM, MO3TOMY ObIAK OFPaHUYEHbI
B HACAEACTBEHHbIX NpaBax.

Mpu 6pake cummanu BCE UMYLLECTBO XeHbl No-
CTynano B MOAHYO COOCTBEHHOCTb MyXa, CAMBasiCb
HepasAeAbHO C MMYLLECTBOM, NMPUHAAAEXABLLUUM eMy
AO Bpaka. Aaxe B CAyuyae npekpalleHusa bpaka numy-
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LLLeCTBO, MPUHECEHHOE XEHOW, HE BO3BPALLANOCH EN.
)KeHa noAyyana A1LLIb M3BECTHYHO AOAIKD B MOPSAAKE Ha-
CAEAOBaHUA B CAydae cMepTu Myxa [5, c. 97].

Mpu 6pake sinemanu WMYLLECTBO CYyNpyros
OCTaBaAOCb pas3AeAbHbIM. Aaxe NPoCToe ynpaBAEeHUEe
MMYLLIECTBOM XEHbl MPUHAAAEXAAO MYXYy Npu Bpake
sinemanu TOAbKO TOrA@, KOTAa XEeHa cama nepeaact
eMy MMYLLLECTBO AASI 3TOM LIEeAU; B TAKOM CAyYae OTHO-
LEHNS MEXAY CynpyraMmu OMpeAensiAUCb Ha OCHOBa-
HUAX AOroBopa nopydyeHus. NprobpeTeHns xeHbl BO
BPeMS CcOCTOsiHUA B Bpake (sinemanu) Takxe NnocTy-
natoT B €e UMYLLECTBO; BNPOYEM, ECAU OTHOCUTEABHO
KaKMx-AMBO BeLLleN BO3HMKAA CMOP MEXAY Cynpyramu
no Bomnpocy o0 npaBe COBCTBEHHOCTH, TO NPUMEHSIAACH
nNpe3ymMnums, UTo Kaxaas Bellb MPUHAAAEXWUT MYXY,
MOKa XeHa He AOKaXeT, UTo NpaBo COOCTBEHHOCTM Ha
AAHHYIO BeLb NPUHAANEXHUT et [9, c. 243].

BoAblIMHCTBO OBpakoB B Horatbix cembsix Apes-
Hero Pvma 3akAro4YanoCh MO pacyeTy — AASI MPOAOAXKE-
HUS poaa (AaT. matrimonium - 6pak, oT AaT. mater -
MaTb), AA OObEAMHEHMA BAAAEHUM, a Takxe AAS
YKPENAEHUsI MOAUTUUYECKUX COt030B. Cpean HepHoro
HaCeAeHWs HEPEAKO Takxe mnpeobaapan pacuert, OA-
HaKO He WUCKAIOUYaAMCb Bpaku no AobBU. ABTOPbI Bpe-
MeH PUMCKOM UMMEpUU NPUAEPXKMBAANCL MHEHMUS,
yTo pecnybanka bbira NEPUOAOM pacLBeTa PUMCKOrO
6paka, Tak Kak My>XUMHbl CTPOIO CAEAUAM 3@ MOPAAbHO
M NMOBEAEHWEM CBOMX XeH. lMapTHEPCTBO Cynpyros B
COBPEMEHHOM MOHUMaHMK He TpeboBaAOCh, ObINO He
TOABKO HEHYXHbIM, HO MU HEBO3MOXHbIM, B APEBHEM
Pume cumMtanoch, UTo XeHa AOAXHA Oblna MOCBATUTbL
CBOO XM3Hb NMOAAEPXKE MyXa M 3a60Te 0 HEM.

An BpayHOro  coto3a  He  CylecTBOBaAO
crneumanbHbiX HOPUANYECKUX LEPEMOHUIA. AHTUYHbIE
IOPUCTbI paccmaTpuBanM 6Opak Kak 060tAHOE COo-
rnacMe Ha 6pak M COBMECTHOe npoxuBaHue. Tak,
MoaeCcTUH nucan: «AOATOBPEMEHHYO CBS3b CBOOOA-
HOW XEHLLMHbI CAEAYET NOHWMATb HE Kak KOHKYOMHaT,
Ha Kak bpak, eCAM TOAbKO OHa HE NPOMbILLUASIAA CBOWM
Tenom» [6, c. 132].

AonxHa BblAa NPUCYTCTBOBATb TAKXKE CKAOHHOCTb
K 6paky - aat. affectio maritalis, 4to 03Ha4Yan0, UTO
napa NPU3HaET APYr Apyra Kak MyXa W XeHy U COOT-
BETCTBYIOLLE BeAeT cebs. Apyroe BaxHoe 06CToATeAb-
CTBO - X€Ha AOAXHa OblTb OTBEAEHA B AOM MyXa, W,
COTAACHO aHTWYHbIM OPUCTaM, UMEHHO C 3TOr0 MoO-
MeHTa HaulHancs bpak.

CBapabbe MoOrna nNpeALecTBOBaTb LIEPEMOHUSA
NOMOABKM (AaT. sponsalia, ot AaT. spondere - «obe-
LaTb»), HA KOTOPOW OTLbl AOrOBapUBaAMCb O MpeA-
cTosiLen cBapbbe. 3TOT 0bblualt COBAIOAAACA MPEXAE
BCEr0 B CEMbSIX BbICLLIEIO0 COCAOBUSA U B OPUANYECKOM
NAaHe SIBASINCA AULLb NPa3AHUKOM. ByaylMIA XeHWX
BpyYyan HEBECTEe Hapsay C AapaMu B 3HaK BEPHOCTU
XeAe3HOe KOAbLO (AaT. anulus pronubus) 6e3 KamHs,
B 6oAnee no3pHee BpemMs — 30A0TOE KOAbLIO. KOAbLO

HOCMAQ TOAbKO HeBecTa Ha 6e3bIMSIHHOM MaAbLie Ae-
BOWM PYKM, TaK Kak PUMASIHE MOAAraAm, Uto OTTyAa UAET
BeHa K cepaLy. lTomoaBKa Moraa bbiTb B Atoboe Bpe-
MS pacToprHyta caoBamu: «conditione tua non utor»
A@r. — «TBOUM MPEANOXKEHUEM HE BOCMOAB3YHOCH».

Mpy 3akAoueHWM Opaka 4YacTo COCTaBAANCS
6pauHbli poroBop (AaT. tabulae nuptiales). Takon
AOTOBOp He ABASIACA 00A3aTeAbHbIM, OH PEryAMpo-
BaA BOMPOCHI, CBA3AHHbIE C MPUAAHBIM U GOPMaAb-
HOCTAAMM €ro BbIMAaThbl B CAyYae pa3Bopa. Bo Bpewms
cBapbObl AOrOBOP 3a4MThbIBAACS BCAYX, @ 3aTEM AECHTb
CBUAETENEN CTaBMAM CBOU MeyaTu.

BpayHbIi KOHTPAKT COCTABASIACA Ha TabAMUKaX,
HW OAHOM M3 KOTOPbIX HE COXPaHWAOCb. bpauHble
AOTOBOPbI TOr0 BPEMEHU NPEACTaBASAU COOOM AUCTBI
nanvpyca, Ha KOTOPbIX yKa3aHbl BCE YKpPALUEHUS W
OAEXAbl HEBECTbI, COCTaBASIBLLME €€ MPUAAHOE.

MpupaHoe - BeLLM MAM UHbIE YacTU UMYLLIECTBA,
NPeAOCTaBASIEMbIE MYXY XXEHOM, ee AOMOBAAAbIKOM
WA TpEeTbUM AMLOM adoneramatrimoniiferenda, ans
obAeryeHus mMatepuanbHbIX 3aTPYAHEHWI CEeMENHOM
XWU3HHU [2, c. 317].

B ApeBHepecnybAMKAHCKMI Nepuoa, Koraa 6pa-
KM MoYTH Beeraa bbiAv cummanu, cneunanbHON perna-
MEHTaLMK NPaBOBOro pexvma NPUAAHOro He ObIAo.
Moatomy, ecAn He 6bIAO 0coboro coraalleHuss Mo
3TOMY BOMNPOCY, TO NPUAAHOE HE BbIAEASIAOCH M3 BCETO
OCTaAbHOIO MMYLLLECTBA, MPUHOCMMOTIO XEHOW, NpUAa-
HOE MOAHOCTbIO MOCTYNaA0 B COOCTBEHHOCTb MyXa.

Koraa BOWAM B Mnpaktuky 6paku sinemanu,
AN MPUAGHONO Kak MMYyLLECTBa, nNepepaBaBLUErocs
MyXy, ObIA YCTaHOBAEH 0COObI NPaABOBON PEXMUM.
MPUOAU3UTEABHO 3a ABa BEKa AO H.3. CTAAO BXOAUTb
B NPaBWAO 3aKAKOUaTb MPW YCTAHOBAEHMU MPUAAHO-
ro YCTHOE COrAaLUEHWE C MYXeM (TaK Ha3blBaeMyH
cautioreiuxoriag), NoO KOTOPOMY MYX MNPUHUMAA Ha
cebs 0653aTeAbCTBO BO3BPATUTb NPUAAHOE B CAyuae
npekpatlleHusa 6paka (BCAEACTBME AWM Pa3BOAA WAM
cmepTtn cynpyra). [pu OTCYTCTBMM TaKOro Coraalle-
HUA NPUAGHOE IOPUAMUYECKN OCTABaAAOCh B MMYLLIECTBE
MyXa HaBCerpa, HO B CUAY ObITOBbIX BO33PEHWUIA MYyX
cunTtan cebsi 06s83aHHBLIM OCTaBUTb €ro no 3aBella-
HUIO B MOAb3Y XeHbl. Ha cayual, ecan Bpak npekpa-
TUTCS Pa3BOAOM, MPETOP CTaA AaBaTb XEHE MUCK O Yac-
TMYHOM BO3BpaTe MPUMAAHOIO B KayecTBe LWTpada 3a
He0OOCHOBaHHbIN PA3BOA.

OTHOCUTEABHO OBCTOSITEABCTB, MpPeKpallaroLine
6pak - 6pak NPU3HaABAACA HUUTOXHBLIM: MEXAY POA-
CTBEHHUKAMM MO NPSMON AMHMU, @ TaKXKe MEXAY TEMMU
60KOBbIMUW POACTBEHHUKAMM, U3 KOTOPbIX XOTSI Obl OAMH
CTOUT K 06LUEMY MPEAKY B NMEPBOI CTENEHU POACTBA.
AHaNOTMUHblE NPaBMAA NMPUMEHSAUCH U K CBOMCTBEH-
HUKaM. OMWMO M3AOXEHHbIX YCAOBWI 3aKOHHOCTM
6paka NPeAbsBASIAUCH €llle HEKOTOpble cneundpuyec-
Kue TpeboBaHUs. K npumepy, NPOBUHLMAAbHbINA Maru-
CTpaT He MOr BCTynaTb B 6pak C rpaxAaHKOM AaHHOWM
NpPoOBUHUMK [7, c. 185].
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Mpekpallanca 6pak, 3aKAHOUEHHbIM MO BCEM
NpaBoBbIM TPEOOBAHUSIM, TAKXE TOAbKO M0 NMPaBOBbIM
OCHOBaHUsAM. Takum 06pa3om, KpoMe CMEepPTU OAHOTO
u3 cynpyroB, Bpak npekpaLlancs:

1. ObpalleHnem OAHOIo 13 Cynpyros B pabCcTBo.
OaHaKo 6pak cuMTancs NPOAOAXKABLUMMCS BCe BPeMs,
ecAr oba cynpyra 6bIAv BMECTE B MAEHY.

2. YTpaTtor npaBa rpaxaaHcTea.

3. IBMeHeHNEM CEMEWHOro COCTOAHMA OAHOIO
M3 CYnpyroB, KOTOPOE yCTaHaBAMBAAO TaKyto CTeneHb
arHaTMYyeckoro poOACTBa €ro ¢ ApPyrmm Cynpyrom, npw
KOTOPOM BCTyrnAeHWe B 6pak 6bIA0 Obl HEBO3MOXHO, Ha-
npumep, paterfamilias ycbIHOBASIA MyXa CBOWM AOUEPH,
He 0cBOOOAMB ee NpeABapUTEAbHO OT patriapotestas.

4. To BoAe Myxa WAK ero paterfamilias B 6pake
cummanu; no BOAE MyXa WAW XeHbl, AMOO MO UX Co-
raaweHnto B 6pake sinemanu. BcTynaeHue Bo BTOPOM
6pak nocae NpekpaLleHUs NepBoro He BCTPEYANO HU
B NepuoA pecnybArKKU, HU B NEPUOA NpUHLMNATA HU-
KakMx OrpaHWYeHnin. PasBoa B KAACCHMUYECKYIO 3MOXY
6bIA CBOBOAHBIM M AONYCKAACA Kak Mo 060tAHOMY CO-
raacuio cynpyros (divortium), Tak 1 N0 OAHOCTOPOHHE-
My 3asiBAEHUIO 0TKas3a OT 6payHoM XM3HK (repudium).
CBobopa pa3Bopa Obina OAHWMM M3 HadaA PUMCKOTO
6payHoro npasa.

BbiBoAbI. [10ABOAA WTOMM, MOXHO CKasaTb, YTO
CeMbsl MO CBOEN CyTM - 3TO camMasi Manas CoLMaNb-
Hasi rpynna. Ho oT Toro HaCKOAbKO rapMOHMWYHbI ByayT
OTHOLLIEHUS B CEMbE, 3aBUCUT BAAronoAyumne Bcero ob-
LLecTBa U, CAEAOBATEALHO, FOCYAAPCTBA.

PasymeeTtcs, AAA LOPUAMYECKOW HAayKW MPEeACTaB-
ASIIOT MHTEPEC Te acnekTbl XWM3HEAEATEAbHOCTU ce-
MbM, KOTOPbIE PEFYAUPYIOTCA MPWU NMOMOLLIM NPaBOBOrO
WMHCTPYMEHTA.

B nonoxeHusax CeMeWHOro KOAeKca HET He-
NMOCPEACTBEHHOM peuenuun PUMCKOro mnpasa, HOo
CAEAbl €€ AOCTATOYHO 3aMETHbl B MOAOXEHMUSAX Kak

CemenHoro 1ak 1 lpaxaaHckoro kopekca. He AuwHe
6yAeT OTMETWUTb, UTO B CEMENHOM MPaBOOTHOLLEHWM
npaBa M 0693aHHOCTU HACTOALKO TECHO NEpPENAETEHBI,
YTo nopoKn BbiBAeT TPYAHO OTFPAHWUUUTL CEMENHbIE
NPaBOOTHOLLEHUS OT rpaXAaHCKMX. oatomy BcecTo-
POHHEE U3y4yeHMe BOMPOCOB PUMCKOro npasa Urpaet
BaXHY POAb, CKOPEE, B pa3BUTUM NPABOBON HayKn U
06pa3oBaHUs U, HECOMHEHHO, MPAKTUKKU, HEXEAU YEM
B pa3BUTUM 3aKOHOAATEALCTBA.

Takxxe MOXHO OTMETUTb, UTO PUMCKUI CEMENHbIN
YKAQA BbIpaXancs TMNpexXAe BCEr0 B  CAEAYHOLLMX
0COBEHHOCTAX:

1) nepsocTeENEHHanA
POACTBa;

2) BCeobbeMAIOLLAA BAACTb AOMOBAAAbIKK;

3) B MOHATUE «CEMbS» BXOAUAWM HE TOAbKO arHartbl,
HO M pabbl, a TaKXe HEOAYLLIEBAEHHbIE BELLW.

MpaBUAbHbBIA PUMCKWUIA OBpak (B KAACCHUUECKYH
3MOXy) MOTr 3aKkAUaTbCH B ABYX CneuuPpUUecKux
dopmax: 0bpapoBor (cummanu) U HedbopMaAbHOM
(sinemanu). PasaMuma B 3TMX ABYX ¢opmax 6ObiAu
CYLLECTBEHHbI AAST UMYLLEECTBEHHbIX OTHOLLIEHWI B Ce-
Mbe U AN CYAbObI XEHLLMHBI B CAyYae npeKkpalleHus
6paka.

Mpekpaluanca 6pak, 3aKAOUEHHbIN MO BCEM Tpe-
60BaHUSIM MpaBa, TakXe TOAbKO MO NMPaBOBbIM OCHO-
BaHWAM. )XeHa B npaBUAbHOM Opake caepoBana Co-
CAOBHOMY U rpaxAaHCKOMY NMOAOXEHWUIO CBOEr0 MyXa.
Ee BHyTprceMelHbIl cTaTyc BbiA MOAYMHEHHBIM: OHa
npupaBHMBAAACh K AOYEPHU, @ MyX NpuobpeTan Hap
HEer BAACTb AOMOBAAAbIKM.

3HaUMMOCTb CEMEMHOro npaBa OYEBWMAHA, Tak
Kak OHO NPU3BaHO 3aluMLLIATb MHTEPECHI FOCyAapCcTBa.
Takum obpasom, U B ApeBHeM Pume, U B COBpPEMEH-
HOM MWpe Bornpocam BpayHblX OTHOLLEHWUI YAEASIETCS
0c060€e BHUMaHME CO CTOPOHbI FOPUCTOB, Kak NpaKTu-
KOB, TaK U TEOPETMKOB.
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CwminaHeupb IpuHa MetpiBHa

CIMEMHI NPABOBIAHOCUHHW Y PUMCBKOMY MPABI

MpaBOBUIM IHCTUTYT PUMCBLKOI CiM’i BIAHOCUTLCSA AO UncAa cneumodivHmx. Cneundikausa NOASIrae B TOMY, LLO HE KOX-
Ha ciM’s1 i He BCAKI CNOPIAHEHOTO XxapaKTepy BiAHOCMHM YOAOBIKA i XiHKM BU3HABAAWUCS LLUAKOOOM, LLIO MOPOAXKYE NPaBOBI
HacAiAKKW. TOAOBHY POAb BipirpaBano arHaTMUHe CnopiAHEHHS, IHLIMMMW CAOBAMMU -tOPUANYHE, @ KPOBHUM (KOTHATUUHWIA)
3B’A30K BBaXaBCH APYrOPAAHUM.

KArouoBi croBa: civ’s, WA, MPaBOBIAHOCUMHU, PUMCbKE NpaBso.

CmunaHeu UpuHa MeTpoBHa

CEMEWHbIE NPABOOTHOLLUEHUSA B PUMCKOM MPABE

[NpaBOBOW MHCTUTYT PUMCKOM CEMbW OTHOCHTCA K UMCAY cneumdurueckunx. Cneumdmrka ata 3akAoHaeTCa B TOM, UTO
He KaxAas CeMbsi M He BCAKME POACTBEHHOMO XapakTepa OTHOLIEHMWS MYXUYMHbI U XEHLLMHbI MPU3HABaAUCh BPaKoM,
NopoXAaoLLME NPaBOBbIE NOCAEACTBUA. [AABHYHO POAb UIPAAO arHaTUYECKOE POACTBO, APYTMMKU CAOBaMU — HOPUAK-
Yyeckoe, a KpoBHas (KorHaTMueckas) CBA3b CUMTaAaCb BTOPOCTEMEHHOM.

KAtoueBble caoBa: ceMbsi, Hpak, NPaBOOTHOLLIEHUS, PUMCKOE MpaBo.

Smilyanets Iryna Petrivna

FAMILY RELATIONS IN ROMAN LAW

Legalinstituteof the Romanfamilyis one of thespecific. The specificity ofitlies in the factthatnot every familyan-
dnot allrelated natureof men and womenrecognizedmarriage,and generatelegal consequences. The main role was
atlegalrelationships, as for bloodconnection between persons - it was secondary.

Key words: family, marriage, relationship, Roman law.



