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Hpobomob C. A., HY "Ocmpo3svka akademia"

3ABE3IMNEYEHHS OXOPOHHOI ®YHKIIII ITIPABA:
TEOPETUKO-METOJOJIOITYHI ACITEKTU
HOCIITIKEHHI

B cmampe uccaedyemces cneyugpuka obecrienerus 0XpaHumeAbHol pyHKyuu
npaba. Ocoboe Brumanuie yOoeASemes anasu3sy meopenueckux uMemoooA02U1ecKux
100x0008 8 HayuHOU UHMePNpemayuy NOHAMUA OXPAHUMEAbHOU (PYHKYULL,
xXapaxkmepucmixe Mexanusmob u eapanmuil ee peasusayuu. Abmop onpedessem
0cHOBHble NpobAeMbl peasti3ayull OXpaAHUMeAbHOU (hyHKYyuY npaba, a maike ee
poab B 0buyelt cucmeme cneyuaibHo-10puoueckux (pyHkyui npaba.

The article investigates the specificity of maintenance of the law protective
function. The special attention is given to the analysis of the theoretical and
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methodological approaches in scientific interpretation of the law protective function
concept, characteristic of mechanisms and guarantees of its realization. The author
determines the basic problems of realization the law protective function, shows its
role for the general system of legal functions of the law.

Brms ripaBa Ha cycIITbHI BiTHOCVHY, SIKVMVI 3yMOBJIIOE VIOTO CyCIIUTbHY
POJIb i I0TO IIpM3HAYeHHS SIK OTHOT'O 3 KJTIOUOBMX (DAaKTOPiB COIlia/IbHOTO
i Jep>XKaBHOTO PO3BUTKY CTaBUTh Ilepes] HayKow Teopii i IIpasa Ly
psAn mpobiieM, 1110 MOB'sI3aHi 3 Ao PKeHHsAM (pyHKIIN mpaBa. [livicHo,
BKa3ylouy Ha icHyBaHHs Oe3IocepeTHbOI KOpeJIALil MK CyTHICTIO mpa-
Ba Ta VIOTO BIUIVIBOM Ha CYCIIUIBHI BITHOCMHV, MV TMM CaMMM POOVIMO
aHaJTi3 IUTaHHS PYHKIIIN IIpaBa OIHMM 3 HaOUIBIT 3HAUMMIX 00'€KTiB
IOPVIAVYHIX, 1 30KpeMa — TeOPeTUKO-IIPaBOBIIX, IOCIIiKeHb. bibiire Toro,
BUBYEHHS (PYHKIIiVI ITpaBa He IIPOCTO K OKPEeMIX HAIIPSIMKIB 110TO BIUIVIBY
Ha ITeBHi TPy UM TUIIN CyCHJIBHMX BiITHOCVH, a cCaMe sIK CHICTeMWU, KOJKeH
3 eJIEeMeHTIB AKOI ITOCTIVIHO B3a€MOJIi€ 3 iHIMMY, 3MYIITy€ MaKCUMaJIbHO
YBayKHO IIOCTaBUTVICh 10 IIPOIleCy BUSIBJIEHHS TUX JeTepMiHaHT Ta dak-
TOPIB, SIKi 3yMOBJIIOIOTH TpaHcdOpMallilo oKpemux OyHKIIIN IIpaBa y TUX
au iHITIX icTOprYHMX a0 comiaTbHIX 00CTaBMHAX, MTHOCATH COLIia/IbHY
3Ha4UMMICTh KOHKPeTHVX (PYHKIIiNT IIpaBa. Y IIbOMy ceHCi HabOyBae oco-
671MBOT 3HAUYIIIOCTI aHaITi3 TVX (PYHKIIiV IpaBa, AKi TPaauIiHO Y HayIi
Teopii Jlep>kaBy i mpaBa BiTHOCATbCA A0 rpynu "ocHoHUX". OnHiero 3
TaKVX OCHOBHMX (DYHKIIiVI IIpaBa, sKa BUILIMBAE 3 CAMOTO 3MiCTY IbOI'O I10-
HATTS, € OXOpOHHa (PYHKIIid, FeHe3a sIKO1 BUKJIMKaHa II0TpeboI0 OXOPOHM
CYCIIUTBHMX BiTHOCWH, IO 3/iVICHIOETBCS 3a JOIIOMOIOIO IIpaBa TUMMU Ui
IHITIIMY ITpaBOBMMM MeTofiaMu i crioco®amm [1]. Y 11boMy ceHci 1ocTaTHBO
3rajlaTvl BU3HauYeHHd ITpaBa, sKke 3arpornonysas O. Jlevict. Haragaemo,
IO BiZITIOBiTHO 710 MO3WUIIii IIbOTO BiJIOMOrO POCIVICEKOTO AOCIITHMKA,
CyTHICHe BM3Ha4eHH IIpaBa Ilepenbadae MOro TIIyMadeHHs SK "HOpMa-
TMBHOI (pOpMM YIIOPSIKYBaHHS, CTabiTizarii i BinTBOpeHHS CyCcIiIbHIX
BIHOCVH, SIKa HiATPUMYETBCS Ta OXOPOHSETHCS 3aco0aMyL IOPVITIHOIO
riporiecy i mepxaBHMM mpyMycoM' [2]. TakvM umHOM, K OaumMo, BXe
B caMivl BUXiIHIN gediHilii IIpaBa MiCTUTBCS IMIDTIIITHE ITOCHJIaHHS Ha
PeryJIITUBHY Ta OXOPOHHY (PYHKIIIIO, SIKi OIMCYIOThCS He SIK BUMaIKOBi
albo 30BHIIIIHI BJIaCTMBOCTI IIpaBa, a caMe SIK BUPaKeHH: 110r0 ITIMOMHHOI
CYTHOCTI Ta 3MicTy.

AKTyaJIbHICTbh HayKOBO-IIPaBOBOI'O JOCIIi/I)KeHHsI OXOPOHHOI (PYHKIIi1
IpaBa 3YMOBJIIOEThCA 4K 3arajbHOTEOPeTUYHVIMIU i MeTOJI0JIOTiYHIMY,
TaK i IiyMM psiztom npakTraauX npyanH. [lepir 3a Bce HeoOxizTHO Haro-
JIOCUTY, 110 y Cy9acHiV IOpVIVYHIN JIiTepaTypi 3ycTpidaeThes ITeKiylbKa
BIAMiHHVX METOHOJIOTiYHMX ITAXOMiB JO BU3HAUYeHHs 3MICTy i IIpu3Ha-
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ueHHs I1iel pyHKIIl. 30KkpeMa IOTpeOye Ha CBOrO YTOUHEHHS IMTAHHS
IIIOJIO COLiaJTBHOI POJIi OXOPOHHOI (PYHKIIIT ITpaBa B YaCTWHI MOXJIIMBOCTI
Tl peTyKIIil BUKITIOYHO JI0 TIPOTIeCy yCyHeHHs HeOe3euHIX, HeTUIIOBVX
abo MIKiIMBYIX IS JAHOTO CycIiyibeTBa BigHoCHH. ToOTo Hapasi icHye
o0'exTMBHA HeoOXimHICTE ¥ popMysTIOBaHHI YiTKOI TTO3UIIIT B YacTWHI
HayKOBOI OOI'PYHTOBAHOCTI T/IIyMa4eHHs OXOPOHHOI (DYHKIIi1 BUK/IIOUHO
SIK CBOEPIIHOrO "HeraTMBHOIO HposiBy" perysaTusHOI pyHKitil. ITo-gpyre,
aKTyaJIbHICTh JOCITi/DKeHH OXOPOHHOI (DYHKIIiT ITOSCHIOETHCS TVM, ITIO ITe-
PeBaKHO y TeOpeTUKO-IIPaBOBVX JOCITi/PKeHHsIX OCHOBHA yBara HajlaBajlach
caMe peryJIATVBHIN (PyHKIIT IpaBa, TOMi SIK OXOpOHHa (PYHKITis 3a/IMIIIa-
JIach 1103a MeXXaMV JOCIIIHMIIEKOT yBary. Lle cnpruamHmio BUHMKHeHHS
IIeBHOTO I1epeKOCy B YaCTVHI CTyIIeHs BUCBIT/IeHHs 3MiCTy Ta crierdikm
PperyssiTMBHOL i oXopoHHOI PpyHKIIT. OueBMIHO, 110 11eVt ayucOaaHc He
MOXKe OyTV HOSICHEHWT "IPYTOPSITHO" POJUIIO caMOI OXOPOHHOI (DYHKIIIT,
OCKUIBKM 0OWIBi i PyHKIIIT € TICHO B3a€MOIIOB'S3aHVIMYI, TOIIOBHIOIOTh
OJ1Ha OJIHY 1 peaIi3yIoThCs caMe 4K JliaJIeKTUYHa €JHICTh JBOX HaITPpAMKIB
IIPaBOBOIO BIUIMBY, SKVMW € IIPaBOBe PeryJII0BaHH: i IIpaBOBa OXOPOHA.
[Tpu 11bOMy HOJIOXEHHsS PO Te, IO peali3allis OXOPOHHOI YHKIIiT
MOJKJIVIBA JIVIITIE 32 YMOBVI HassBHOCTI CHICTeMV IIO3UTMBHVIX PEryJIATUBHIX
HOPM 3acBidye He 11 TTOXiTHMVI XapaKTep, a JIMIIe Te, 110 3abe3reueHHs
LIJlecIpAMOBaHOI'O IPaBOBOIrO BIUIVBY Ha CyCHUIbHI BiJHOCHHM II0B'S13aHO
SK 3 PeryJIIOBaHHAM, TaK i 3 OXOPOHOI0 HaVBaXKJIVBIIIIVX [1IJIsI CYCITUTLCTBA
TUIIB BiTHOCKH, IHHOCTeV1, IPVHINIIIB To110. I To-TpeTe, po3poOka HayKo-
BOT OCHOBY JIJIs1 TIOJAJIBIINIX e P>KaBOTBOPUMX i IIpaBOTBOPUMX IIPOIIeCiB
B YKpaiHi He MOXe He BKJIIOYATH B ceOe KOHIIeNTyaJIbHy Po3poOKy i ajiek-
BaTHe PO3yMiHHs PyHKIIN mpasa. [lificHo, po3po0iraroun pisHOMaHITHI
IpOrpaMy PO3BUTKY TUX UM iHIIMX IHCTUTYTIB Aep>KaBi i TpOMaIsHCBEKOIO
CYCIIUIbCTBA, 3aJIydarouy 10 IMX IIPOIeciB CKJIaJHi IIpaBOBi MexaHisMI
i XxapakTepusyouy IpaBo dK OJIMH 3 HaMOUIbII edeKTUBHUX 3aco0iB
BIUIVBY Ha CYCIUTbHI BiTHOCMHV, MV TMM CaMVM BV3HAEMO I'PaHVYHY
aKTyaJIbHICTb TEOPETMYHOI pO3pOOKM ITOHATTS (PYHKIIIN IIpaBa, i 30Kpe-
Ma - 10ro oXopoHHO1 pyHK1ii. Haperrri ro-ueTsepTe, CjIiji HAroJIOCHTY Ha
TOMY, IIIO B YMOBaX CTAaHOBJIEHH: YKpaiHM sIK IPaBOBO1 JepKaByl OHVIM
3 He3allepevHVX IMOKa3HMKIB YCIIITHOCTI IIPOCYBaHHs Y IIbOMY HaITpsMi
€ MOBHOTa Ta edeKTUBHICTh peaslizalil OCHOBHMX (YHKIIiN IIpaBa, sKi
3aCBiIYyIOTH He JIVIIIe IIPABOBY 3PUICTh caMoi AepKaBy, ajie Vi BKa3yIoTh
Ha yCBiJOMJICHHS JIep>KaBOIO0 BUHATKOBOI POJIi IIpaBa y peryJIioBaHHi
CYCIUIbHMX BiZTHOCUH.

TakyM umMHOM, 3 OISy Ha aKTyasIbHICTh HOC/II/IKeHHS OXOPOHHOL
dyHKIil IIpaBa, y MeXXax [IaHOI CTaTTi MM CTaBMMO Ha MeTi HagaTu
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3araJIbHUV aHAI3 AesIKMX TeOPeTMKO-MeTONOJIOTIUHMX aclleKTiB 1I 3a0e3-
meyeHHs. 1151 mOCATHEHH Iii€l MeTV HeoOXiIHO ITOCITIAOBHO BUPIIIMTI
Taki 3aBIaHHS: a) YTOYHWUTH 3arajibHe IIOHATTS OXOPOHHOI (YHKIIIT
TTpaBa, oOrpyHTyBaTH fediHimito 11iei pyHKIii, 0) mocmignTi mpobiemu
3a0e3IeueHHs OXOPOHHOI (DYHKIIII ITpaBa, B) BCTAHOBUTM i1 cItelndiky Ta
MexaHi3MM 3a0e3I1eueHHS.

3BepTarounch A0 TMX HayKOBMX pOOIT, B SIKVMX BUCBITIIFOIOTHCS 3arajlb-
Hi OWTaHHS IIpaBOBOI Teopil, MM MaeMO KOHCTaTyBaTH, 110 IIpoOIeMm
BU3HAUYeHHs 3arajIbHOI cucTeMy (PYHKIIiV IIpaBa BXKe HeOHOPa30BO
HOTPAIUIIIV 10 HOJIS JTOCIIPKeHDb K BiTUM3HSHMX, TakK i 3apyOiKHMX
fIopucTiB. Y pOMY CeHci BapTo 3rajaTyl iMeHa TaKMX JOC/IIHUKIB SK:
C. Anexcees, B. I'padpepkmi, A. T'etbmarn, M. Koso6pa, O. Jlericr, B. Jlemax,
C. Makcnmos, O. Maprtummms, H. Onimenxo, M. I1anos, O. Iletpurus,
C. Ilorpibusk, B. Tumommenko, O. Tuxomupos, M. Xaycrosa, M. LIBiK,
O. I0muk, L. fIxosiok. SIK ITpaBmsIo OXOpOHHA PYHKIIiA KIacudiKyeThcs
SIK OIHA 3 OBOX (PYHIAMEeHTAIIBbHIMX CIeliaTbHO-FOPVANIHX (PYHKIIIT
IIpaBa Hapsy 3 peryIATUBHOIO dyHKIieIo [3]. YTiM, BXe Ha IboMy eTarti
MOJKHA 3yCTpPiTH iCTOTHI BIAMIHHOCTI MK pisHMMM minxogamm. 30Kpema,
Ha AyMKY OIHWX BUEHMX, OXOPOHHAa (PYHKIIis IIpaBa Ma€ IOXiTHWMIT Xa-
pakTep BiJl peryJTUBHOI PYHKLIIT i BCTyHae B [1il0 BUK/IFOUHO ITiCJIst TOrO
sK OyJ10 3abe3IIeyeHe MIpaBoOBe peryIIOBAaHHS TVX UM IHIIVX CyCIUIBHVIX
BiTHOCHH: "0XOpOHHA (PYHKIIis. .. € TIOXiJTHOIO Bifl perysIsITUBHOI (PYHKIIIT
i moxMKaHa 1i 3a0e3I1edyBaTyi, OCKUIBKI OXOPOHA Ta 3aXMUCT HOYHAIOTh
JidTV TOJi, KOJIV IIOPYIIY€EThCS HOPMaJIbHUN MOPSAIOK PO3BUTKY THUX
abo iHIIMX coITiaJIbHMX 3B'513KiB, KOJIV VIOMY ITepeIlKOKaloTh KOHKPEeTHi
Bagn" [4]. B ocHOBI Takoi apryMeHTallii JIeXKMTh IT0JIOKeHH:], III0 OXOpOHa
IpaBOIIOPSIKY ab0 3aCTOCYBaHHSI 10 BiJHOIIIEHHIO 10 IIOPYIITHVIKIB Ipa-
BOBOTO IIOPSJIKY Oy/Ib-SIKMX 3axOfIiB IIOKapaHHs Ilepedadac HasgBHICTh
i uiTKe 3aKpilUIEHHS TVX HOPM, BiITIOBIZTHO [I0 SKMX: a) BCTAHOBJIIOETHCS
¢axT IIpaBoNOpyILIeHHS; 0) BU3HAYAETHCS CTYIIIHb BUHHOCTI Cy0'ekTa
IIPaBOIIOPYIIIEHHS; B) BUPIIITY€ThCS IIMTAHHS ITIOI0 XapaKTepy NOKapaHHs
i 3aCcTOCYBaHHS ITIPEBEHTMBHMX 3aX0]IiB — Y pasi TaKol MOXKIIMBOCTI — 3 Me-
TOO YHEMOXUIVBIIEHHS IIOAiOHVIX IIpaBOIIOpYIIeHb y ManOyTHROMY. [Tpn
ObOMY CaMi FOPVUOVYHI HOpMV IHTepHPeTyIOThCA K aKT peasli3awii pery-
TIATVBHOI DYHKIIII, IO 3 HeOOXiTHICTIO 3MyTITye BU3HATV TakK OV MOBUTU
"BTOpMHHMIT" XapaKTep OXOPOHHOI (yHKIIII.

Ha BinMiHy Bi, 11bOTO, iHIII JOCITIHVIKY BBa)KAIOTh, 1110 BCTAHOBJIEHHS
HOIiOHOrO MpiopUTETy He € KOPeKTHMM 3a Ti€l MpWIMHM, 10 i peryss-
TMBHAa i OxOpoHHa PYHKIIIT IIpaBa € ABOMa TiCHO IIOB'S3aHMMM 3aco0amMm
3a0e3I1eyeHHsI TOJIOBHOTO COLIaJIbHOTO IIPV3HAYEHHS 11PaBa, 1110 II0JISITaE
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y BIIOPSIIKYBaHHI CyCIIUIBHIMX BiTHOCKH, 3a0e3Ie4eHHi ix cTabiIbHOCTI 11
cTivkocTi. Y 3B'sI3Ky 3 4MM IjikaBo HaBecTu AyMKY B. YepBoHIOKa, sIKM
0oOrpyHTOBYE 3B's130K 11X (PYHKIIVI Yepe3 apryMeHT IX TPaH3UTUBHOCTI.
Crpaspi, My MOXXeMO OICcaTH [Iil0 OXOPOHHOI (PYyHKIIII IpaBa y pery-
JIATVBHUX TepMiHax i HaBHaKU - [0 perysaTusHol PYHKIIT y TepMiHax
IIpaBOBOi OXOPOHM. Y TaKOMY pasi MM OTPUMYEMO HaCTYIIHY pOpMYyIIy:
"dyepe3 OXOPOHHY (PYHKIIiIO IIPaBO PeryJIoe IOBeIiHKY cy0'eKTiB, a uepes
PeTyJISTUBHY - OXOpoHsi€ i 3axminiae corriasipHi minHocTi" [5]. TToBHicTIO I10-
TOIKYIOUVCH 3 I1i€T ITO3MIli€l0, BBaXkaeMo 3a IIOTpibHe JoaTy, 110 B OCHOBi
HaBeIeHO] BlIIle apTyMeHTallil 1010 "MOXiJHOro XxapakTepy'" OXOpOHHOL
YHKIIII JIEKUTH OTOTOXKHEHHS TaKMX IIOHATE K "IpaBoBe perysroBaH " i
"HOopMaTuBHicTh". Hacmpapii y 3arajsbHOTeOpeTMYHOMY IUIaHi TaKWVL BYC-
HOBOK He MO>K€ BBa)KaTVCh OOIPYHTOBAHMM, OCKUIBKM IOPVIVYHI HOpMM
MOJXYTb BUKOHYBATV Pi3Hi 3aBIaHHS, CIIEKTP SKVX He BUYEePITyEThCS JIVIIIIE
IIPaBOBVIM peTyJIIOBaHHSM, IO TIIYMA49MUThCA SK BCTAHOBJIEHHS II€BHVIX
HO3UTVBHVIX IPaBWJI COIiaIbHOI B3aeMOoJIii. [1ivIcCHO, BUXOI YN 3 3arajIbHO-
IO pO3yMiHHS IOPVINIHOI HOPMU SIK "00O0B'S3KOBOIO €TaJIOHY CYCIIBHO
HeoOXiTHOI MOBEeIiHKM, SIKMV COMPAIOYMCh Ha MOXJIIVBICTD IepyKaBHOTO
MIPUIMYCY, BUCTYTIa€ iHTerpyfounM HadatoM' [6], My MOXKeMO BKa3aTH, IT[0
L1i HOpMI MOXY Tb He JIMITIe BU3Ha4YaTy MOfeJli IIeBHOT Oa)KaHOI TOBeAiHK,
ajie 7 BCTaHOBJIIOBATW CAaHKILI IIOJI0 BUIIAJKIB MOPYIIeHH: O4YiKyBaHOT
CYCIUIBCTBOM i fiepyKaBoro Bifl pi3HVIX cy0'€KTiB IPpaBOBIIHOCYIH IIOBEIiHKIA
[Tpraomy 3a0opoHa IeBHMX BUIIB [OisUIPHOCTI MOXe peasli3oByBaTWCh i
1103a ii 6e3rocepeHIM IPaBOBUM peryJIIOBaHHAM. 30KpeMa I1e CTOCYEThCS
ITepeBaXHOT OIIBITIOCT] 3200 pOHEHNX ITPaBOM, a00 — IIPOTUITPABHIX, iVl
Y npomy ceHci 3a00poHHI HOpMM IiIOTH He Yepe3 IepBUHHE BCTaHOBJICHH:
IIeBHOI MOJIesli "He IIpaBoOBOI ITOBEAIHKI" 3 T TIOJaIBIIION 3a00POHOIO, a
IIPOCTO BM3HAYAIOTh il HellpaBOMipHicTh Oe3 OyJib-KOro perysioBaHHA
caMoi 11i€T He ITpaBOBOI TTOBeIiHKM. X04a, [IOBEPTAIOUVICH [I0 BUICTIOBJIEHOTO
BUIIIIE TIOJIOXKEHHS, pajillie IIpobsIieMy CIiBBiTHOIIIEHHS PeryJIaTVBHOI Ta
O0XOpOHHOI (PYHKIIII ITpaBa CJIiJT po3B's3yBaTi He Yepe3 IX IIPOTUCTaB/IeHHS,
abo 4Jepe3 BCTAHOBJIEHHS MDK HUMM IIPVYMHHO-HACIIIIKOBIMX 3B'SI3KiB, a
Jepes BU3HaAHHS 1X BU3HA4YaJIbHOI B3a€MOJIOIIOBHIOBAHOCTI 1 TeOpeTUKO-
MeTOJ0JTOTiUHOT TPaH3UTUBHOCTI.

IamIoro MeTosoTOTiuHOI0 MPo0IeMorTo, sika BHMKAE Y KOHTEKCTi BU-
3HaYeHH: IIOHATTS OXOPOHHOI (PYHKIIIT ITpaBa, € MMTaHHs 100 IPUYINH
11 aKTyaJIizallii. 30KpeMa JOBOJIi 4acTO BUCIIOBIIIOETHCS TIO3NIIiS, IO caM
daxT HabyTTS mpaBOoM OXOPOHHOI PYHKIIII 3acBiIdye IIpo Te, 0 y Cyc-
MiJIbCTBI MalOTh MicIle IIOPYIIIeHHs BperyjboBaHMX IIpaBOM 3arajabHo-
HPUMHATUX MOZeIeVl IIOBeIiHKNM OKpeMuX Cy0'eKTiB IIpaBOBiHOCKH.
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ToOTo, Ha BimMiHY Bif perynsaTuBHOI PYHKIIT TTpaBa, SKa fi€ TOCTiHO
i 3a Oymp-saKMx 0OCTaBMH (HaBiTh TOM, KOV Cy0'€KT IPaBOBiTHOCKUH BU-
pilllye 3a IIeBHMX OPWYNMH He CJIiIyBaTy IpaBOBMM HOpMaM), OXOpPOHHA
dyHKIIis TpaBa IepexoauTh 3 IOTeHIiaIbHOTO Ha aKTyaJlbHU PiBeHb
TiJIBKYM TOJi, KOJIV BUYMHEHO IpaBomnopylieHHs. IIpy npoMy came mpa-
BOIIOPYIIIeHHsI MOXe MaTu pisHoMaHIiTHI dpopmm. Hanpukiiaz, srimao
YMHHOTO HalliOHaJIPHOTO 3aKOHOJIaBCTBa YKpaiHM, aflMiHiCTpaTUBHUM
MPaBOIIOPYyIIeHHAM (IPOCTYIIKOM) BU3HAEThCS POTUIIpaBHA, BUHHA
(ymmcHa abo HeoOeperkHa) fist uv Oe3/IisUIbHICTB, gKa Iocsirae Ha TpoMal-
CBKWVI TIOPSI/IOK, BJIIACHICTB, ITpaBa i CBOOOIV IPOMajIsIH, Ha BCTAHOBJIEHW
MOPS/IOK YIIpaB/IiHHA i 3a SIKy 3aKOHOM Ilepefi0aueHo ajMiHiCTpaTUBHY
BiIIIOBiJaJIbHICTE. Y BUIIaJKy BUMHEHHS aJMiHiCTpaTMBHOTO IIpaBo-
HOPYIIeHHsI HacTa€ BiAIIOBIAHUM BUI, IOPUIVMYHOI BiIIIOBiAaIbHOCTI —
apMiHicTparuBHa. Tak caMO YMHHMM 3aKOHOIABCTBOM IIepef0adeHo 7
1HIII BUAV BiTIOBiaJIbHOCTI: KpMMiHaJIbHa, IIVBiIbHA, AUCIIUIUIIHapHa,
MDKHapOZHO-TIpaBoBa To1o. OcTaHHIM YacoM Jiefasti OIIVIPEHIIIIO0 CTae
TIOJIOXKEHHS PO iCHyBaHHS 7 iHINVX BUIB IOPUIVMYHOI BiJTIOBITaJIbHOCTI.
SIK mpUKITam MOXKHA HaBeCTVI KOHCTUTYLIVIHO-IIPABOBY BilIIOBiIa/IbHICTE,
sKa y By3bKOMY 3HadeHHi, 3a csiopaMy O. CKpUITHIOKA, € CIIeliaIbHUM
rajyly3eBUM BUIOM IOPMAVYHOL BiIIOBiHaIbHOCTI, IO IependadeHM
Koncturymiero i 3akonamu Ykpaiamn [7].

Ha mmpoTtusary 1ibomy, icHye ¥ iHIIa rpyIia TOCsIiTHUKIB, sSIKi BUXOIAATh
3 TOTO, I1I0 OXOPOHHA (PYHKIIis [IpaBa peasIi3ye€ThCs He JIVIIIE IIic/IsI BUMHEH-
H [IpaBOIIOPYIIIeHHs, B pexxumi "post hoc", ajte Mae TaKuit >Ke IIOCTiVIHM
i HemepepBHIII XapakTep, 5K i peryydaTuBHa (PyHKIid. Y 1IboMy ceHci
BXe caM (PaKT BCTAaHOBJIEHHS JIep>KaBHO-ITPABOBOI 3a00pOHM ab0 CaHKIIIT
BICTYIIa€E JJOCTAaTHBHOIO IIZICTaBOIO JIJIsI TOTO, IT[00M Cy0'€KT IpaBOBiTHOCVH
YTPUMYBaJIVICh BiJ HeIIpaBOMipHOI ¥ IPOTUIIPaBHOT ITOBeJiHKM. Takym
YMHOM, aHAJIi3yl04y pe3yJIbTaTy OAiOHOro BIUIMBY IIPaBOBUX HOPM,
MOJKHA CTBEePIKYBaTy, III0 BOHN 3a0€e3I1eUyI0Th OXOPOHY IIeBHMX TUIIB i
BUJIiB CYCIIUTbHIIX BITHOCHH, 1110 Y TeJIe0IOrTYHOMY IUTaHi (TOOTO 3 IOy
IIOCATHEHHS TIeBHOI MEeTVI) peaIli3yeThcs caMe OXOpOHHa (PYHKIIis ITpaBa.
3okpeMma, 5K oBoanTb J1. Mopo3osa, oxopoHHa (PYHKIIiS IpaBa Ja€ThCs
B 3HAKV He JIVIIIe y Pa3i CKOEHHS IIeBHOTO IIPaBOIIOPYIIeHHS (TOOTO Kom
MM MaEeMO CIIPaBy 3 00'eKTMBHIMI HaC/IiIKaM cBitoMol abo HecBimomol
TTPOTUITPaBHOT TTOBEIIHKI iH/IVBI/TIB), ajle 11 Ik 3acib 3amobiraHHs IMOBip-
HVIX IIPaBOIIOPYIIeHb y MaiOyTHhoMY [8]. Y 1IboMy acrieKTi MOBa BeeThCs
PO IIPeBEHTMBHY abo yIlepeKyBajIbHy POJIb OXOPOHHOI (PYHKIIII, fKa
HPOSIBIIIETBCS Y TOMY, 110 CyO'€KT IPaBOBITHOCHH Ma€ aJleKBaTHe 3HaHHS
i ycBiOMIIEHHS TMX HaCJIIKIB, SIKi TATHe 3a cOOO0I0 OPYIIeHHS BCTaHOB-
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JIEHOTO 3aKOHOM IpaBonopsAAKy. Ha Hamny myMKy, Taka ITO3UILiS € 3HAYHO
OUIBIII apryMEHTOBAHOIO, allXKe OXOPOHA IIPaBOIIOPSIKY HaIeKO He 3aBXKIN
O3HA4a€ peasli3aliio MPOoLeaypV HOCTIVIHOTO OPUAYHOIO MOKaPaHHI.
Jdo meBHOI Mipy HepIIVII 3 ONMCAHVIX HaMV MeTOHOJIOTIYHMX MiZIXO/iB
MiCTHUTB y cODi TIeBHY CyTIepeyHiCTb.

CrpaBni, SIKIIO OXOPOHHA (PYHKIIiS BCTYIIAE B Hif0 JIMIIIE IiCIIT BUM-
HeHHsl MPaBOIOPYIIIeHHs, TO TOAi JIOTIUHO CJIiJl BU3HATV BOHA € TUM
Oiy1pII epeKTMBHOIO, UMM 3 OiJIBIIOI0 KUIBKICTIO IIpaBOIOPYIIEHb MU
MaeMo crpaBy. Tak caMo TpaHChHOPMYEThCS 1 pO3yMiHHS IPaBOIIOPSIKY.
Harapmaemo, 1110 Ha JOKTpUHAaJIBHOMY PiBHI IIPaBOIOPSIOK YacTO OICY-
€TBCA 5K '[IepKaBHO-IIpaBoBe SIBMIIE, 1[0 BMHMKAE V1 iCHy€ TaM i Tofi, fe i
KOJIVL Y HbOMY 3allikaBJIeHa Jiep KaBHa BJIajia, Ka BCTaHOBJIIOE i MTprMye
IIPaBOBUII IIOPSIOK, OXOPOHSIE BiJl ITIOPYIIIEHb, a B HEOOXITHMX BUIIa/IKaX
i 3axmIIiae, OCKiJIbKM Oe3 IIbOro HeMOXKJIMBA peajlizallis JIep)KaBHMX 3a-
BIIaHb, 3[iVICHEHHS CyTHOCTI, popmu Ta PpyHKHin Baamm [9]. 3 omx xe
TIO3UIIIT 10 TITyMadeHHs IPaBoNopsAKy mimxonuts 1O. BeTioTHEB, sk
JIOBOJINTB, ITIO He3aJIeXKHO Bifl TOTO, YV MV BU3Ha4YaTHMeMO ITPaBOIOPI0OK
y CTIelliaTbHO-FOPUAVIHOMY acTIeKTi (SIK CTaH CYCITUTEHUX BiTHOCWH, KU
HacTae B pe3ysIbTaTi JOTPUMaHHS JiF0U0ro Ipasa y IIOBHOMY 00csi3i), umy
3arajibHO(pUI0CHCHKOMY (K CTaH MaKCMMaJIbHOT BIIOPSIKOBAHOCTI IIpaBo-
BOTO JKUTTS CyCIIUIBCTBA), MV Ma€MO CIIPaBY 3 IIEBHWUM PEXXVMOM BIIOPSII-
KOBaHOCTI CyCIIUIbHMX BiTHOCUH, KOJIV iCHYIOUi HOPMU He TTOPYIIYIOThCS
i JoTpMMYyIOThCS BCciMa ydacHMKaMmu IIpasosinHocuH [10]. HaTtowmicTs,
SIKITIO OXOPOHHA (PYHKIIiS TIIyMaunUThCA SK Pe3ysIbTaT CAHKI[iIOHOBAaHOIO
IOKapaHHs 3a IOPYIIIeHHd IIPaBoIIOPSIKY, TO TOJi IIPaBOIIOPSIOK ITepe-
TBOPIOETHCS 3 'PeXVMY He IOPYIIeHH: IIpaBa" Ha "peXnM y3aKOHeHOTO
nokapaHHs:". ToOTO peasyibHUIT IIPaBOIIOPSIOK BUHMKATIIME He Y TOMY
CYCIIUIbCTBI e He IIOPYIIYIOThCs IOPVAVYHI HOPMI, a Y TOMY, B IKOMY
Ha MaKCMMaJIbHY KiJIbKiCTh HpaBOHOPYIIeHb IpuIlajiae MaKCMMaIbHa
KUTBbKiCTB TTOKapaHb. O4eBMITHO, 1110 TaKWII MifIXif] iCTOTHO CIIOTBOPIOE I10-
HSTTS e(PEeKTMBHOCTI IIPaBOBOI OXOPOHW, sIKa BUMIipPIOETHCS He KiJIbKICTIO
HPaBOIOPYIIEeHb, a KUIBKICTIO TMX BMIIaIKIB, KOJIM Cy0'eKTV IIpaBOBil-
HOCVH HiIIOPSAIKOBYBaJIV CBOIO ITOBEJIIHKY JIiI0YMM IIPaBOBMM HOpMaM
He3aJIeXkHO BiJ TOrO 4i TOJIOBHVIM MOTVMBOM BUCTYIIAJIO IIEpEKOHAHHS Y
CIpaBeIMBOCTI IVIX HOPM, UM OCTpax Iepel MariOyTHIM ITOKapaHHSIM.
TaxyM uMHOM, Ha HaIly IyMKY, OIMUCYIOUV OXOPOHHY (PYHKIIifO ITpaBa,
HeoOXiIHO 3a3Ha4YNTH, IIJ0 BOHA Hece Y co0i [JBa OCHOBHI aCIIeKTIL: KpaTid-
HW (BiIE cTaporperipKoro kratos - Biiajia, cvia) Ta ipeseHTHBHMIN. [leprrmi
3 HIX, SIK OyJI0 3a3HaueHO BUIIIe, ITOB'sI3aHNII i3 peaKIliefo Ha IPOTUIIPaB-
Hy IIOBeiHKY i € HaC/IJIKOM BUMHEHH:s IIpaBoOIIOpyIIeHHs. SIK cIIyImHo
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3asHauae O. [ToxIoHCcbKa, abu He HaOyTH pelpecUBHIX BIIACTUBOCTEVL,
LIerl acIeKT peajlizallil OXOpOHHOI (PyHKIIIT IIpaBa, Ma€ 3a/JMIIATHCA B
paMKax JITITMMHOCTI, YMHHOTO 3aKOHOJIaBCTBA 1 BiZIIOBiaTV KOPiHHIM
CYCIIUIbHVIM iHTepecaM Ta YHiBe pCayIbHVIM IIPVIPOIHO-IIPABOBVIM ITPVIHIIV-
maM i Kpurepism ousitizoBaHocti [11]. Y npomy ceHci oxopoHHa dyHKIIiS
IIpaBa He IIOBMHHA IlepeTBOPIOBATIICh Ha HACWIIs, a Ma€ peali3oByBaTuUCh
BUKJIIOYHO Y BiIITOBiTHOCTI O UMHHOTO 3aKOHopabcTsa. IIpudomy Bci
3aCTOCOBaHI 3aKOHOM CaHKIIii I110J10 BYMHEHOTI'O IIPpaBoOIIOPYyIIIeHHs He I10-
BVIHHI IIepeBUIIyBaTV Ty Mipy HNPUIHATHOL [JIA CYCIIUIbCTBA IOPUINIHOL
Bi/ITIOBiAJIbHOCTI, sIKa Y3IOKYEThCS 3 3araJIbHUMM IIPUHIUIIAMY CIIpa-
BeIMBOCTI 1 rymanisMy. Cepes BITUM3HAHMX TOCIITHVKIB 3MiCTOBHWIA
aHayTi3 Ouix asox npuHIMIiB Hamae C. [Torpebusx [12]. biserme Toro, sik
3a3Havae 3raJjaHuil aBTOp, 114 BMMOra JIETITYMHOCTI CTaBUTh 3a MeTy I10-
IIepeIVTY IIOSIBY TaKOT'O ITO3UTVIBHOTO ITpaBa, sSIKe caMe I10 coDi € CBaBUIIAM,
€ TIPOTUIIPUPOTHNUM, HeCIIpaBe/UIMBUM 1 aHTUTI'YMaHHUM ITO3UTUBHUM
npasoM [13]. Taxym umHOM, ITO Mipi PO3BUTKY IIpaBa i IpaBOBMX CUCTEM
MOJKHa CIIOCTepiraTy IIOCTyIIOBY peBisio i TpaHcopMmariiro Tiel cucteMm
3aco0iB IOPUAMYHOrO IIOKapaHHs, SKi 3aCTOCOBYIOTBCS II0 BiTHOITIEHHIO
oo Tmx ociO, skvMm OyJIo BUMHEHO IpaBONOpYIIeHH:. [HI acrekT
OXOPOHHOI PYHKIIIT ITpaBa — IIPeBeHTUBHUM — JIi€ He Jepe3 BU3HauYeHH
IOPUAVMYHOT BiZIIOBITAIbHOCTI 3a B)Ke BUMHEeHI IIPaBOOPYIIeHHs, a uepe3
3arajlbHe BCTaHOBJIEHHs CVCTeMV CaHKIIiV, Ki 3aCTOCOBYBaTUMYThCS 10
MOPYIIHMKIB IIPaBOIOPSIKY (He3aJIeXKHO Bill TOTO, XTO caMe € Cy0'eKToM
LIbOTO IIPABOIOPYIIeHH:). BaXIMBicTh IIbOT0O aclIeKTy OXOPOHHOT (PyHKIIiT
IpaBa IIPOSIBIISIETECA Y TOMY, III0 BOHa He Ilepesidavae Ge3rocepeiHbOro
3aCTOCYBaHHSI JKOJTHUX PeIIpecBHIX ab0 KapHIMX 3aX07IiB, ajlKe MIeThCsd
BUKJTIIOYHO IIPO iH(popMyBaHHsI 0cib ITpo Ti BV ITOBEJIiHKM, SIKi € CYCITiIb-
HO HeOe3IIeYHMMM, 3arPOXYIOTh iHIMM ocobaM, Jlepkasi, IIOPYIIyIOTh
CYCIIIBHY 0e3IIeKy, 3arpoXyIoTh cBOOOII 1HIIMX 0cib TOII0, a TAKOX PO
Ti BUIW IOPUIVYHOT BiZIIOBiJaJIbHOCTI, sIKi MOXYTb 3aCTOCOBYBAaTICh Y pasi
BUVHEHHS ITOAiOHVIX IPOTUIIPaBHIIX il

TaxyM 9HOM, JOCITIKY 04V OXOPOHHY (PYHKIIIO IIpaBa, MOJKHA BKa-
3aTy Ha p4f il criendpigHvX BIIaCTVBOCTEV, SIKi I03BOJISIOTH YiTKO BigMeX-
yBaTH 1l Ha TeOPeTUYIHOMY PiBHI Bifg iHImmx dynHKIin npasa. [To-mepire,
oxOpoHHa YHKIIis TpaBa 3aBXIM Hece y cobi HeoOXimHy i ofHOUacHO
IDOCTaTHIO iHOpMaIlifo I BCix 0e3 BUKITIOUEHHS Cy0'eKTiB IIpaBOBif-
HOCHUH IIPO Te, 4Ki caMme CYCIIUIbHI IIIHHOCTI 1 BIITHOCHHV OXOPOHSIOThCS
npasoM. [Ipy 11boMy 3a3HadeHi IIiIHHOCTI MOXYTE Oy T 3aKpilUIeHi 9K Ha
PiBHi KOHCTUTYIIIVIHOTO IIpaBa, TaK i BiIMOBIIHO 10 rajly3eBOro pO3noIiLy
npasa. Hampukiag, gactuna 1 crarri 3 KoHernTy1ii YkpaiHy BcTaHOBITIOE:
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"JTrommHa, 11 XKUTTS i 3H0pOB's, 4ecTs i TimHicTh, HemoTOpKaHIcTh i Oe3reka
BU3HAIOTECA B YKpaiHi HalIBUIIIOO COMiaIbHOIO ITiHHICTIO". TakmuM urHOM
TepXaBa Oepe ITi/T CBOIO OXOPOHY XXWUTTS, 37I0POB'sl, Oe3reKy, 9ecTs i riz-
HiCTh KOXKHOTO rpoMazstHyHa. 1i XX cami IIHHOCTi BU3HA4ai0Th i OXOPOHHI
HOPMU B OKpeMUX TajIy3six IpaBa. 30KpeMa, Y YMHHOMY KpUMiHaJIbHOMY
IIpaBi 4iTKO BU3Ha4YeHi HOPMU BilIIIOBiNa/IbHOCTI 3a [IOCATaHHs Ha XXUTTS
JIIOAVHMY, 11 3/I0pOB's, YecTh rifHicTh ToImo. ITpuuomy, sIK 3a3HadeHO y
crarti 12 KK, 3a1eXkHO Bifl CTyIIeHs TSDKKOCTI 37IOUVMHU IOAUISIOTECA Ha
3JI0YVMHV HEBEJIMKOI TSKKOCTi, cepellHbOI TSDKKOCTI, TSKKi Ta 0co0IIMBO
TSDKKi: @) 3JI04MHOM HeBeJIVIKOI TSDKKOCTI € 3JI0UMH, 3a SIKUM IleperioadeHe
IoKapaHHs y BU/Ii 1030aBjIeHHsI BOJIi Ha CTPOK He OijIblIile IBOX POKiB, abo
iHIITe, ORI M'sKe TTOKapaHHSs; 0) 3JI0YMHOM CepeIHbOI TSHKKOCTI € 3J10-
YIH, 3a KUV ITepei0adeHe IIOKapaHH: y B/l 1030aB/IeHHs BOJIi Ha CTPOK
He OUIbIIIe I'STV POKIB; B) TSDKKMM 3JIOYMHOM € 3J7I0YMH, 3a SIKWIT IIepesl-
OaueHe ITOKapaHHS y BUIi IT030aB/IeHHS BOJIi Ha CTPOK He OIbIIIe JecaT
POKiB; I') 0COOJIMBO TSDKKVM 3JI0YMHOM € 3JIOYMH, 3a KUV IleperdadeHe
IIOKapaHH4 y Bl 11030aBJIeHHS BOJI Ha CTPOK IIOHAJ IeCATh POKiB abo
IOBIYHOTO I1030aBJIeHHS BOJII.

[No-mpyre, oxopoHHa PyHKITis 3a0e31edye MOKITMBICTh BIUTMBY ITpaBa
Ha TTOBeJIiHKY 0Ci0 uepes3 Taki crienvidiuHi MexaHi3MM SK: BCTaHOBJIEHHS 3a-
OOpoH i caHKIIiN, peastizariis FOPUIAMYHOL BiioBimaipHOCTI TOI110. [ieBicTh
TaKmx 3a00poH, sKi 3a0e311euyoTh peaii3allifo OXOpOHHOT (PyHKIIiT IIpaBa,
3aJIeXKUTh, 3 OHOro OOKY - Bill TOro, HACKiJIbKM [IepKaBa CIIPOMOXKHA
3abe3reunTy IPUHIVII HeBiIBOPOTHOCTI ITOKapaHHs 3a BUMHEHI IIpaBo-
MIOPYIIeHHs], a 3 iHITIOTro — HaCKUIBKI Y fleprKaBi 3a0e31euyeThbCst ITPVHIIIL
3aKOHHOCTI, aJl)Ke caMe piBHICTb BCixX ITepef] 3aKOHOM, 3MYIITy€ KOHKPeTHVIX
Cy0'eKTiB ITpaBOBITHOCKH JOTPUMYBaTVCh iI0UMX IIPABOBVIX HOPM i YHI-
KaTV IIPOTVUITPABHVIX [JiVl, OCKUIBKM IIPVHIVII 3aKOHHOCTI He IIPUITyCKa€e
JKOJTHVIX BUKJIFOU€EHb 1 )KOJTHOI HEPiBHOCTI (32 03HAKOIO MaVTHOBOT'O UV COLTi-
IBHOTO CTaHYy, PeJIiVHOI IIPMHAIEKHOCTI, CIIy>k00BOT0 CTAaHOBVIIIA TOIIIO)
IIIO/I0 3aCTOCYBaHHS 3aXO/iB IOPUANYHOIL BifmosinaibHoCcTi. Haramaemo,
1110 Hapas3i y Haylli Teopii Jep>KaBy i ITpaBa 3aKOHHICTh XapaKTepu3yeThCs
SIK OCOOIIVIBUVL PeXXVM abo IIpoliec JisUIbHOCTI IepkaBy Ta iHImix cy0'eKTiB
CYCIIUTBHVIX BITHOCKH, CYTb SIKOTO 3BOAMUTHCS IO TPHOX OCHOBHMX BVIMOT!
a) HasBHICTBH J0Ope ITpOJTyMaHO1 CYICTeMM ITPaBOBMX 3aKOHIB i MiT3akoHHMX
HOPMaTWMBHO-ITPaBOBVIX aKTiB; 0) TOUHe i TTOBHe 3aKpiIUIeHHS ITPaBOBOTO
CTaTyCy BCiX y9aCHMKIB ITPaBOBi/THOCHH; B) TOUHE i HeyXM/IbHe BUKOHAHHS
1 JOTpVMMaHH: 3aKOHIB Ta iHIIMX HOpMaTVBHO-IIPaBOBMX aKTiB BCiMa I10-
cagoByMy ocobamm i rpomasHamu [14]. ITpo posib 3akoHHOCT] sK dyHIa-
MeHTaJIbHOTO IIPVHIIVITY OpraHi3aliil i pyHKIiOHyBaHHS fiepKaBHOT BiIa/iy
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aprymentosaso e O. JTykara [15]. Jemto inmmi apryMeHTV HaBOOWTS i
J1. TopOyHoBa [16], ajte B miytoMy II TIO3MIIi € TaKOIO X, ajKe, Ha 11 Ty MKY,
camMe IIPVIHIINII 3aKOHHOCTI [JO3BOJIsI€ 3a0e311eUnTI HeYXMIbHICTD JOTPU-
MaHHSI HOPM YVMHHOI'O 3aKOHOHABCTBA 1 YHMKATV VIMOBIPHI IOPYIIeHHs
3aKOHIB JIepXaBy. TakuM YMHOM YCBiIOMJIeHHS IPVHIIUITY HeBiIBOPOT-
HOCTI JOPMAVYHOI BiJTIOBiTAJIbHOCTI Y Pa3i BUMHEHH: [IPaBOIIOPYIIIeHHS,
a TaKOXK 3MiCTy IIPVMHIIMITY 3aKOHHOCTI 3a0e3I1euye peasIizallilo OXOPOHHOI
dyHKil mpaBa. MexaHizMaMy1 Takol peastisaliii € HacaMIIepel: BCTaHOB-
JIeHHsI IIPaBOBUX 3a00POH OO BYMHEHHS CYCIIJIbHO Hebe3reuHnx abo
CyCHiJIbHO HebaskaHMX /iVl; HasBHICTh IPaBOBMX CAaHKIIiM 3a BUMHEHI IIpo-
TuIpaBHi il (a0o Oe3misuIbHICTE); BU3HAYEHHS BU/IiB 37I0UMHIB Ta iHIIMX
BUIIiB IIPaBOIOPYIIIeHb; BU3HAYeHHs IIPaBOBIIHOCKH, IKi BMHWMKAIOTH Y
pasi BUMHEHHs MpaBOIIOPYIIeHHs; I0OpUANYHa BinnosiganeHicTs. [Tpn
LIbOMY BCi ITi MexaHi3MM MafOTh CyTO IIPABOBUV XapaKTep, OCKUIbKM 3a0e3-
ITeYeHHS OXOPOHHOI (PyHKIIIT lepKaBy Ilepedadae 3acTOCYBaHHS HIIMX
3acobiB i MexaHi3MiB.

ITo-TpeTe, HEOOXimHO Bim3HAYMTM, IO OXOPOHHA (PYHKIIIS IIpaBa €
TiCHO MOB'13aHOIO 3 PiBHEM PO3BUTKY IIPaBOBOI KyJIbTYPU i IIPaBOBOI CBi-
JIOMOCTi, OCKiJTBKV BOHa Oe3rocepeTHbO 3aIeXXNUTh Bist SKOCTi Ta CTyTIeHs
TYMaHHOCTI i CIIpaBeIMBOCTI THX Ha4asl, SIKi 3aKPiIUIIOI0THCS Y IIF0UOMY
npasi. bieine Toro, edpexTrBHA peastizallis olepeKyBaJIbHOTO BIUIUBY
OXOPOHHOI (PYHKIIIT ITpaBa MOXJIVIBA JIVIIe B YMOBaX, KOJIVI TPOMaIdHN
MalOTh JOCTaTHIl piBeHb IIPaBOBMX 3HaHb, a TAKOX CIIELVMIYHUI T
IpaBOBOI CBIJOMOCTI, B 4Kill € YKOpiHeHMMM LIHHOCTI IIpaBa, CBOOOAN,
CIIpaBe[lJINBOCTi, IPABOIOPSAAKY. Y IIbOMY CeHCi He MOXXHa He ITOrOfu-
Tycs 3 mosuiiero H. BorkosuiibKoi, sika Br3Ha4ae IIpaBoBY CBiTOMICTD SIK
"oauH 3 HaVBaXKJIMBIIINMIX €JIeMeHTIiB IIPpaBOBOI CUCTeMU 3i CBOEIO CKIIal-
HOIO i OaraTopiBHEBOIO CTPYKTYPOIO, IO 4BJIsie€ CyO'eKTMBHE, HOpMaTVB-
HO 3HauMMe BijjoOpakeHHs IIpaBOBOI JIiVICHOCTI Y BUIJIAJII IIpaBOBMUX i
IOPVAVYHO 3HAUYVMMX 3HaHb, OIIHOK Ta YCTaHOBOK, palliOHaJIBHOTO Ta
€MOTIIiITHO-BOJIBOBOT'O XapaKTepy, IO BiAOMBAIOTh PeTPOCIEKTIBHE, CY-
4JacHe i IIpOCTIIEKTVBHE CIIPUIIHATTS IIpaBa, SIKe € 00'€KTMBHOIO YaCTVHOIO
PpeaTbHOTO IIPaBOBOTO XUTTH i MpaBoBoro perymosaHH:" [17]. PaxTiasHo
y pasi JoMiHyBaHHS y IPaBOBiVl CBIJIOMOCTI HiriJIiCTUYHOI HACTaHOBM,
edexTHBHICTE peaJtizallil OXOpOHHOT PYHKIIT ITpaBa CyTTEBO 3HVDKY€ThCS,
OCKiITEKY TOTIi ¥ Cy0'eKTa ITpaBoBimHOCHH (POPMY€EThCs CBiToMa HacTaHOBa
Ha 3HeBa)K/IVBe CTaBJIeHHs /10 IpaBa, a TaKOX Ha 3HeIliHeHHs CyCITiIb-
HO BU3HaHMX MojiesleVt IoBediHKN. Ha mouaTky MMHYJIOro CTOJITTSI Ha
1evt peHOMeH 3BepTaB yBary 1. LIbiH, aKmit mocIimKytoun pisHi dpopmm
IpaBOBOI CBiIOMOCTI (30KpeMa BiH BUI/IAB 3[I0pOBY IIPaBOCBiAOMICTE Ta
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ypakeHy IIpaBocBigomicTs [18]) BkasyBas Ha Te, 1110 (pyHKIIil ITpaBa, a pa-
30M 3 HVIMM i IIpoliec 1X peastizallii IpsAMO 3ajieXXaTh Bil TOrO KM YMHOM
IIPaBO CIIPUIMAETHCS TPOMaIHaAMY, gKi IIIHHOCTI y HbOMY BOa4aroThCs
1 HACKUIBKV OPTaHiYHO BOHO BXOOWUTH B MEPEXY CYCIIUIBHUX BiTHOCVH.
ITocwieHHs TeHEHIIIVI 0 MPaBOBOIO HIriJli3My Ta VI0TO JIOMiHyBaHHS
y CYCIIJIbHIV TPaBOCBiIOMOCTI ITPaKTUYHO ITIOBHICTIO HEWTPaIi3yIoTh
MpeBeHTVBHUII aclleKT OXOPOHHOI (yHKIII IIpaBa. BogHouac ocTaHHIM
JacoM BKa3y€eThCs 11 Ha TaKm paKTop 3abe3redeHHsI OXOPOHHOI PyHKIIT
IIpaBa sIK ITpaBoBa ifeostorida. Hanpukiiaz, B. TosicTrenko nepekoHImBo 10-
BOZIVTB, 1110 BilICYy THICTP Y Cy9acHiv IpaBoBin ifeostorii pyHIaMeHTaIbHIX
MNPVHLNIIB IPaBOBOi i JeMOKpaTU4HOI JepkaBy Ma€ HeraTVBHUV BIUIVB
SK Ha CTaH IIpaBOBOI CBiIOMOCTI B IIUIOMY, TaK i Ha peasli3aliilo OCHOBHX
dyHkin npasa [19].
3Bakarouy Ha JOCIIIIDKeH] BuIIle CcrielpivuHi BIIacTMBOCTI OXOPOHHOL
dyHKIIIT TpaBa, MV MOXXEMO 3alIpOIIOHYBaTV BU3HAUEHHS OXOPOHHOI
dyHKIIIT mpaBa y IpaBOBiN eprkaBi SK IIJIeCIPSMOBAHOIO IIPaBOBOTO
BIUIVBY, IO 3HAXOOWUTHCS Y TICHOMY 3B'SI3Ky 3 piBHEM PO3BUTKY IIpaBa,
IIPaBOBOI KYJIBTYy PV Ta IIPaBOBOI CUCTEMM, 3aBISKN SKOMY BU3HAYalOTh-
Csl HaMBaKJIWBIMI CycmineHi BimHOCHHY i TiHHOCTI, M0 TIepeOyBaroTh
TTi/T OXOPOHOIO JIepyKaBy i CYCITiTECTBA, a TaKOX 3a00pOHeHi JepKaBoro
cycminbHO HeOe3neuni i HeOakaHi AiHHS, OPUMYyCOBI 3aX0nM IIOHO
Cy©0'eKTiB IpaBOIIOPYIIIeHb, BCTAHOBIIIOETHCS I0PUIYHA BiIIIOBITaIbHICTH
3a MOPYIIIeHHs 3aKpilVIeHMX ITpaBOM Mojleslell coIliaJlbHOI B3a€MO/II Ta
cycrizpHol noBeminkm. [Tpu oMy criermdikoro peastizartii OXOpoHHOI
$yHKLIT y IpaBoBin AeprKaBi €, 3 OHOr0 OOKY - YpiBHOBa)KeHH:I y Hi
KpaTUYHOTO i IPeBeHTMBHOTO acIIeKTiB (IIPMHATIIHO 3ayBakKMMO, 1110 110
Mipi PO3BUTKY ITpaBOBOI JAep>KaBW poJIb OCTAaHHBOIO 3 VX acIeKTiB I10-
CTiVIHO 30UIBIIYETHC), @ 3 IHIIIOTO — CYCIIiJIbHA JIETITMMHICTD i TyMaHHiCTh
MeXaHi3MiB Ta 3acobiB BIUIMBY Ha TuX Cy0'e€KTiB, sikumu OysI0 BUMHEHO
IIPaBOIIOPYIIIEHHS.
3arajioMm ke, Ha IyMKy aBTOpa, ITOJIaJIbII JOCITKEHHS OXOPOHHOT
dyHKIil ITpaBa CKJIaaloTh OJIVH 3 IIePCIIEKTUBHVIX i OTHOYaCHO HaIBaXkiIV-
BilIIVIX HaITpsAMiB JOCITi/KeHb Cy4JacHOI HayKy Teopii Jiep>kaBu i ITpasa.
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