PIBHSIIOTBCS Y KOXKHIM KpaiHi 1 MPU3BOAATH JI0 YHIKAJbHUX YMOB iC-
HYBaHHS JIO013MY, 5Ki, B CBOIO Yepry, JUKTYIOTh YHIKaJIbHI METOIH i
3ac0o0U BILIUBY.

VY Takiii YHCENBHOCTI KOOPAUHAT MOXKIMBICTh NPUMMATH pillIeH-
H4 31 3HAHHSIM CIIPaBU SIK IIPH 1HII{AiT A1, TaK 1 NPUAYITYIOUH CIIOHY-
KaHHs, € CBOOOJI00 BOJIi, BUOIP € CAMOIO CYTTIO BOJILOBOTO aKkTy. Tomy
0e3yMOBHO, 1110 TOJIOBHA MpobiieMa 3pOoCTaHHs €(PEKTUBHOCTI JIEMO-
KparTii 1oJisrae y MmiIBUIICHHI 3arajlbHOTO 1HTEJIEKTYaJIbHOTO PiBHS 5K
OKpeMOoi 0CO0H, TaK 1 T7100aJi3y0Uoro JIFJCTBA B LIJIOMY. AJIXKEe CBO-
00/1a BOJII 3HAXOAWTH CBIl MPOSB Y CAMOKEPOBAHOCTI Cy0’eKTa MpaBa
CBOE€IO TIOBE/IIHKOIO, [0 Tiepeibadae He JIuIIe cBoOoay BHOOpY, ane i
cBoOony popMyBaHHS caMoro cy0’eKTa, SIKUH 3/1iHCHIOE 1IeH BHOIp.
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THE FORUM SHOPPING DOCTRINE
AND ITS APPLICATION IN INTERNATIONAL
INVESTMENT DISPUTES

In the modern world there is a huge number of international
regulations, international organizations that monitor the implementation
of the obligations of participants in international economic relations
and regulate the procedure for resolving disputes between them. At the
same time, the polymorphism of international institutions that form
the dispute resolution mechanism poses a threat to the participants in
the dispute, which consists of making several different decisions on the
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same subject of dispute, which may give rise to a conflict of interest
and problems at the stage of execution of thejudicial (arbitral) solutions.

The diversity of dispute resolution tools developed by the
international community makes it difficult to reach an agreement as to
the choice of a dispute resolution method. In this regard, participants
in international contractual relations (counterparties) often agree on a
potential dispute resolution forum when concluding a transaction. This
may be in the form of a separate agreement or it may be spelled out in
the main agreement (arbitration clause). However, the main question is:
how and on what grounds to choose the place of probable consideration
of the dispute — in other words, to display alternative approaches for
resolving the dispute.

One of the institutions provided for by international investment
agreements is the forum shopping doctrine, which provides for the
plaintiff’s choice of a convenient place for conducting proceedings
on an international investment dispute by preferring one potentially
accessible forum to another.

It is quite logical that the recipient state in almost every dispute
on the basis of a bilateral investment treaty (hereinafter referred to as
BIT) disputes the competence of the arbitration to resolve the dispute
[1,c. 5]

Each proceeding on the basis of a BIT begins with the stage of
determining the competence of the arbitration, since this is a necessary
prerequisite for resolving the dispute on the merits. Determining the
competence of arbitration is key to resolving a dispute. If the arbitration
comes to the conclusion that there is no competence to resolve the
dispute, the investor will not be able to rely on the protection of the
rights granted by the BIT in international arbitration.

It should be underlinedthat the use of forum (treaty) shopping in
the resolution of disputes is not always beneficial for both parties. Quite
often, the arbitration has a doubt regarding the reference to the norms
of the BIT, to which the claimant refers to defend his violated right.

For example, in the Saluka Investment BV v. Czech Republic
case, the arbitral tribunal expressed “concern over the argument that
a legal entity that does not have a real connection with the state party
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BIT and which is in fact an affiliate fake company that does not operate
in the territory State Party BIT should not be entitled to rely on the
provisions of this treaty” [2].

Thus, it can be noted that this possibility is directly relevant to
abuses in the arbitration procedure regarding the practice of “choosing
a venue for resolving a contract dispute”, which can share many of the
shortcomings of the widely criticized practice “forum shopping”.

Nevertheless, arbitration still holds the view that the provisions of
the treaty determine the place of resolution of a probable dispute, and
that it cannot impose a narrower definition of an “investor” than the
one entered into by the States parties to the agreement.

The practice of “gaining access to protecting one’s rights through
ICSID arbitration” is quite popular among investment subjects. Another
example of abuse of rights is the use of the Netherlands system to
protect the rights of investors in the caseMobil v.Venezuela, the dispute
over which is associated with the nationalization of oil and gas projects
by the state of Venezuela.

In the above case, arbitration noted that Mobil had restructured
its investments through the Netherlands for the sole purpose of gaining
access to ICSID arbitration. The arbitration took an approach to
resolving pre-existing disputes, stating that “investment restructuring
only for the purpose of obtaining jurisdiction under BITs for such
disputes would constitute [...] an abuse of the international investment
protection system” [3, para. 190, 204-205].

The place of arbitration is one of the most important aspects that
are necessary for solving the problems of parallel arbitration. The choice
of favorable jurisdiction and the place of settlement of disputes that
may arise within the framework of the contractual obligations of the
parties is a matter that must be considered by a foreign investor at the
pre-contractual (initial) stage of investment activity. For the recipient
state, a more convenient option is to consider possible disputes in the
national judicial system, since court costs and the amount of possible
compensations are different from litigation in international institutional
bodies. Accordingly, the question regarding the jurisdiction and venue
of the forum cannot be left out of attention and is always relevant.
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However, it is worth noting that the place for resolving a dispute may

become an “apple of discord” between the parties. The parties may abuse

and manipulate the provisions of the BIT and the specific investment
contract in their favor. In order to avoid collisions in this aspect, it is
necessary to resolve this issue by regulation, which, unfortunately, is
not closed at the moment and is relevant.
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benory6osa O. O.
KaHouoam ipuouyHux Hayk, O0YeHm Kagpeopu MiNCHaApoOHO20
ma egponeticokoeo npasa Hayionanenoeo ynieepcumemy
«Odecvka IpUOUYHa akademisy

MDKHAPOIHE ITPUIBATHE TPYOOBE IIPABO
B CMICTEMI MDKHAPOIHOTI'O
ITPVIBATHOTO IIPABA

VY raxy3i MDKHapOIHOT'O IPUBATHOTO ITIPaBa BiIOKPEMITIOIOTH
CaMOCTIHHY cepy MPaBOBOTO PETYJFOBAHHS TPYJIOBHX BIJIHOCHHU 3
1HO3EeMHHM EJIIEMCHTOM.

[TpryuHOIO BiTHECEHHS TPYIOBHUX BiTHOCHH 3 1HO3EMHHUM elie-
MEHTOM 0 chepu PEeryioBaHHS MIXHAPOJHOIO MPHUBATHOTO MpaBa
€ Te, 110 «TPYJOBI 1 IUBUIbHI BIIHOCUHU ... 00’¢JHAHI CHITBHUMU
MPUHINIIAME [TPHBATHOIIPABOBOT'O peryimtoBaHHs. L{s ixHs BIacTH-
BICTh 1 J1ae 3MOT'y y TPYIOBUX BiJJHOCHHAX 3 iHO3EMHHM EJIEMEHTOM
3aCTOCYBAaTH JIO HHUX I1HCTPYMEHTapiii MIKHAPOJHOTO IPHBATHOIO
mnpasa...» [1, c. 13].
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