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3ATAJIbBHA XAPAKTEPUCTHUKA 3ACTOCYBAHHA NPUMYCOBHUX 3AXOIAIB BUXOBHOI'O
XAPAKTEPY 3A YAHHUM KIIK YKPAIHHU

GENERAL DESCRIPTION OF COMPULSORY EDUCATIONAL MEASURES UNDER CURRENT
PDA OF UKRAINE

Topo6ac O.0.,
acnipanm xageopu KpumMiHaibHo20 npoyecy
Hayionanvnozco ynieepcumeny «Odecvra iopuduuna axaoemisy

CtaTTsa NnpucBAYeHa 3aranbHiin XapakTepUCTUL 3aCTOCYBaHHSA MPUMYCOBUX 3aX0fiB BUXOBHOrO xapakTtepy 3a 4YnHHuM KIK Ykpainu. B pobori
aBTOp aHanisye AisNbHICTb CMiAYOro Ta Hagae nepenik CknagoBuX YacTUH KIOMOTaHHS NMPO 3aCTOCYBaHHSA NPUMYCOBUX 3aXOAIB BUXOBHOIO Xa-
pakTepy. Takox aBToOp 3BepTae yBary Ha konisii mixx KK Ta KK Ykpainu.

Knto4oBi cnoBa: HENOBHOMITHI, I'IpMMyCOBi 3axoan BUXOBHOMO XxapaKkTepy, KnonoTaHHA.

CraTbsi NoCcBsiLLEHa 0OLLEN XapaKTeEPUCTVKE NPUMEHEHUS NPUHYAMTENBHBIX MEP MEAMLIMHCKOTO XapakTepa cornacHo aenctaytowemy YK
YkpauHbl. B poboTe aBTOp aHanu3upyeT AesTenbHOCTb CefoBaTens v NpefoCTaBnseT nepeyeHb YacTel xoaaTtancTaa o NpUMEHEHUN NMPUHYAN-
TeNbHbIX MEP MEOMLIMHCKOTO XapakTepa. Takxke aBTop obpallaeT BHUMaHue Ha konnuaum mexay YK n YINK YkpauHsbi.

KntoueBkie cnoBa: HecoBepLIJeHHOJ'IeTHVIVI, NpuHyanTenbHble Mepbl BOCNUTATENbHOIO Xapakrepa, XO[aTancTeo.

This article is devoted to the characteristic of an application of compulsory educational measures according to the Criminal Procedure Code
of Ukraine. Author analyzes an activity of the investigator of the pre-trial investigation agency and gives a list of parts of a motion to impose
compulsory educational measures. Also author writes about some collisions between Criminal Code and Criminal Procedure Code of Ukraine.
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IMocranoBka mpodiaemu. OJHUM i3 OCHOBHUX 3aBJIaHb
KPUMIHAJILHOTO TIPOBADKEHHSI € MPUTSATHEHHS BHHHOI 0COOM
JI0 KPUMIHAJIBHOI BIMOBIaIbHOCTI B Mipy CBO€i BUHHU (CT. 2
KTIK). Tum camuM 3aKOHOJABEIb 1IE a3 MiIKPECIIIOe came He
KapaJibHy, a BUXOBHY (pyHKui}o KPUMIiHaJIbHOI BiAMOBiJaIbHOC-
Ti. BinoBiiHO, BUXOBHHIT BIUIMB JIEPXKaBU B IIEPILTY Yepry 110-
BUHEH OyTH HANPABIICHUIT Ha THX CY0’ €KTIB 37104KHY, SKi B CHITy
CBOT'O BiKy HE IOBHICTIO YCBIJIOMJIIOBAIN HETaTUBHI HACIIIKH
CBOIX 310uMHHKX Aill. [IpoTe 0coOnuBe BiJHOLIEHHS OO He-
MTOBHOJITHIX MPABOMOPYIIHUKIB TPOSIBISIETHCS HE JIMIIE Y BH-
ISl crier@ivHUX 3aX0/IiB, IKi OyAyTh /10 HUX 3aCTOCOBAHI, a 1
y cneuu(iyHOMY NOPAIKY KPUMiHAJIBHOTO IPOBAKEHHSI.

Bapro 3ayBakutn, mo unHHUE KpuMminaasHuil nporecy-
aNBbHUI KoZieKC YKpaiHu BHIC Ge3J1i4 3MiH y MPOIEC T0CYI0-
BOTO PO3CIITYBaHHS Ta CYAOBOTO PO3IVISIY 3 METOIO Kpallo-
ro 3a0e3rnedeHHs peanizauii npaB ydacHuKiB. Lli HoBenu He
OMHHYIH 1 MOPSIIOK JIOCYIOBOTO PO3CIiLyBaHHS Ta CYJOBOTO
pO3IIIsiAY 100 HEMTOBHOMITHIX. A B CHIIy BiTHOCHOI HOBH3-
uu ynHHOTO KIIK 3HaYHO miABHIIMIIACS PONIb HAYKOBHX JIO-
CJII/DKEHb THX UM IHIIUX MPOOJEeM, B SKHX HAyKOBIII HE JIMIIE
OIIMCYIOTh CaM TIpOIiec IMIPAaBO3AaCTOCYBaHHSA, ajle 1 MPOTHO-
3yIOTh MOXJIMBI YCKJIQJHCHHS TIPU peaizallil ydacHHUKaMu
KPUMIHAJIBHOTO TPOBA/DKEHHS CBOIX TpaB. Came Takoro OIH-
CaHHS Ha JaHMH MOMEHT 1 NOTpebye MpOoLEeC 3aCTOCYBAHHS
IPUMYCOBHX 3aXOJliB BUXOBHOTO XapaKTepy.

Cran npociigxenHs. [TuTaHHAME OCIIDKCHHSI CyTI Ta
MIPOLIECY 3aCTOCYBAHHS JJO HEMOBHOJIITHHOTO ITPUMYCOBHX 3a-
XO/IiB BUXOBHOT'O XapaKTepy 3aliManucs sk 3apyOixkHi, TaK i Bi-
TYM3HSHI HocuigHuky, cepen sikux C. bnaromup, JI. I'epacum-
uyk, A. Tony6oB, V. Koena, H. Mupormandenko, JI. [Tamrox, A.
Pomanrok, FO. Ciniu, O. SIMkoBa Ta inti. OfHaK aKTyaabHICTh
JTaHo1 poOOTH MiAKPECTIOETHCS BiTHOCHOIO HOBU3HOKO IPH-
itaToro KIIK Ta, sik HaciigoK, HE3HAYHUM PiBHEM HAyKOBOI
PpO3po0KH TIPOOIIEMATHKH 3aCTOCYBaHHS TIPUMYCOBHX 3aXO0JliB
BUXOBHOTO XapakTepy.

Meta pociigkeHHs. MeToro naHOi poOOTU SIBISEThCA
HaJaHHS 3arajbHOi XapaKTepUCTHKU IPOIECy 3aCTOCYBaH-
HSl IPUMYCOBHX 3aXO[iB BHXOBHOTO XapakTepy, MapayesibHO
saivicHroroun nopiBassHES HOpM KK Ta KITK Ykpainm.

BukiagenHss ocHoBHoro marepiajy. [lutanHs mono
ydyacTi HEMOBHOMITHIX 0ci0 y KpUMiHaJIbHOMY IPOBAIXKEHI
HE € OJJHO3HAYHHMM TIi/I KyTOM 30py aHi 3aKOHOJABYOi perna-
MeHTallii, aHi CyIoBOI mpakTuku. Hemae eqHOCTI y morsiax

TaKOX 1 cepe/l HayKOBIIIB Ha OKpecieHy npobnemy. Tak, nes-
Ki BUEHI BBa)KaIOTh, 110 «BiJIHOCHO HEITOBHOIITHIX, AKi HE €
Cy0’€KTOM BYMHEHHSI 3JI0YMHY, HE TIOBUHHO TPOBOIUTHCS JI0-
CY[OBE PO3CIIilyBaHHs, a TIIbKY CyAOBUI PO3IVIAL MaTepialin
CIPaBH NPO 3aCTOCYBAHHs NPUMYCOBHX 3aXOJIiB BHXOBHOTO
xapakrepy. B6adaeTbcst, 110 10Cy/10Ba MiArOTOBKA Ma€ POBO-
JATHUCS TUTBKY JI0O BCTAHOBJICHHS HETIOBHOJITHBOI 0COOH, sIKa
BUMHUIIA OPOTUIIPABHE JiSHHSA, MICJIsS 4OTO CIpaBa MOBUHHA
HAIpaBIISATHUCS B CYJ 3a HaslexHicTIo» [1, . 45]. Taxof x mo-
3MIIT TOTPUMYETHCS 1 psil pociichbkuX HaykoBiiB. Tak, B.B.
Hikomok mpornonye 0OMeKUTH ab0 i 30BCIM BUKITFOYHUTH TI0-
3acyoBe (aAMiHICTpaTUBHE) BTPYYaHHs Yy CIPaBU IIPO Ipa-
BOINOPYILCHHS HEMNOBHOJITHIX, SIKOMY BJIAacTHBI BiJICyTHICTb
JIOCTaTHIX 1 HAIIWHKUX TPOLIECYaTbHUX rapaHTiid JOTPUMAHHS
mpaB rpoMazsH [2, ¢. 15]. 3 Takoro TOYKOIO 30py MOTOAUTHUCS
BaXKO. J[/1 BUHECEHHsI OOIPYHTOBAHOI'O Ta BMOTHUBOBAHOI'O
pileHHs TOBUHHI OyTH IOCTIPKEeHI yci BiJOMOCTI, SIKi CTO-
CYIOTBCSI 0COOM HETIOBHOJITHHOTO Ta BUYNHEHOTO HHUM ITPABO-
MOpYIIeHHs. 32 BiICYyTHOCTI MPaBOOXOPOHHUX OPTaHiB TaKOIO
JUSUTBHICTIO TOBUHHI 3aiiMaTuCs cynji. A 1ie He TUIbKH cyTep-
€UUTh MPUHIHKIY PO3MOIUTY BIIAJM, a 1 CyTTEBO BILTUBAE HA
MOBHOTY /10 O0’€KTHUBHICTH CYJIOBOTO PO3IVISIY, SKHM Oyse
MIPOBOJMTHCS Ha OCHOBI 3i0paHuX BimoMocteil. OTxe, ONTH-
MaJIbHUM BapiaHTOM B JlaHiil cuTyanii Oyzne came 3aKpilyICHHs
OKpeMUX CTaTeH, Ki PerynoloTh KpUMiHaIbHE IPOBAKEHHS
y crpaBax IIoJ0 HEeMmoBHOMITHIX. CaMe TakuM HIISIXOM 1 M-
0B 3aKOHO/(aBellb, BBiBIIHM 10 KIIK T'maBy 38 (kpuMiHaibHe
MIPOBAKEHHS 10710 HEMOBHOJIITHIX).

Iepmr 3a Bce, BapTo 3ayBaxkutH, 1o ynHHI KK Ta KIIK
JIETI0 PO3XOAATHCS Y CBOIX «HONISAAX» Ha KiHLEBE PillICHHS
MPU 3aCTOCYBaHHI NPHMYCOBUX 3aXOIIB BHXOBHOTO Xapak-
tepy. Tak, cr. 97 KK 3a3Hauae, 110 HEMOBHOIITHBOTO, SKUN
BIIEPIIC BYNHUB 3TOUHH HEBETHKOT TSUKKOCTI a00 HeoGepex-
HHii 370YMH CePeHbO] TSDKKOCTI, MOXeE 6ym 3BIJIBHEHO BiJ
KPHUMIHAJIBHOI Bi/OBIAalbHOCTI, AKIIO HOTO BHIPABICHHS
MOXUIMBE 0€3 3aCTOCYBaHHS IOKapaHHA. Y TakoMy pasi cy[
3aCTOCOBYE 10 HEMOBHOJITHHOTO NMPHUMYCOBI 3aXOAM BHXOB-
HOTO Xapakrtepy, nependaueHi unaauM KK Vipainu. Otxe, y
BUIIAJKy 3aCTOCYBaHHS TaKUX 3aXOMiB HEIOBHOJITHIN aBTO-
MAaTHYHO 3BUIBHSETHCS Bifl KpUMiHAJIbHOI BiANOBIJAIbHOCTI.
Ie x miaTBepmkyBanocs i ct. 9 KIIK 1960 p, sxa nependa-
gana 000B 30K MPOKYpOpa BUHECTH MOTHBOBAaHY ITIOCTAaHOBY
PO HANpaBJICHHs CIIPAaBU JI0 CYAy JUIS BUPIIICHHS TTHTAHHS
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PO 3BUIBHEHHS HEMOBHOJIITHBOTO BiJI KPUMIHAJIBHOI Bij-
HOBiANBHOCTI 13 3aCTOCYBaHHSAM INPUMYCOBUX 3aXOAiB BU-
XOBHOTO Xapakrtepy. B cBoro uepry, ct. 7-1 KIIK 1960 poky
3000B’s13yBasia  CIiYOTO, BCTAHOBUBIIM Yy KpPUMiHAJIBHIN
CIIpaBi, 0 CYCHiIbHO-HEOE3NEUHEe MisIHHS, BUMHEHE 0CO00I0
y Billi BiJi OJMHAIUATH POKIB i O BUIIOBHEHHS BIKY, 3 SIKOT'O
MOYJIMBA KpPUMiHAJbHA BiINOBIJAIBHICTh, BUHOCHTh MOCTa-
HOBY ITPO 3aKPHUTTS CIIPAaBHU Ta 3aCTOCYBAHHS 10 HETIOBHOIIT-
HBOTO MTPUMYCOBHX 3aXO[[iB BUXOBHOTO XapaKTepy, SKa, MicIis
MOTOJUKEHHSI ITPOKYPOPA, HAMIPABISAETHCS 10 CYAY.

Ipore unnnnit KIIK nemio iHakiie peryntoe gaHy CUTya-
nito. Cr. 92 KIIK nependavae 000B 30K HAMPABUTH 10 CYAY
KJIOMOTAHHSI TIPO 3aCTOCYBAHHS MPUMYCOBUX 3aXOJiB BHXOB-
HOT'0 XapaxTepy LIOf0 HEHMOBHONIITHbOro. Onpasy BapTo 3a-
YBXHTH, 110 B TaHOMY BUIIAJKy MOBA ITPO 3BIIbHEHHS 0COOU
BiJl KpUMIHAJIBHOT BiZIMOBIAaIBHOCTI HE #iie. [IpoTe He 1ikom
3pO3yMiJIO, TIPO SKOTO CaMe€ «HEMOBHOJITHBOIO» Hae MOBa,
TOOTO 4YM MOBHMHHA Taka 0co0a JOCAITU BiKy KpHUMiHAJIbHOI
BiAmoBimanbpHOCTI. 34111 TOTO, 100 BiMOBICTH HA II€ MUTaH-
HSI, BApTO 3BEPHYTHCS JI0 1HIIHX nonoxeHb ynHHOTO KITK.

I'maBa 38 KIIK MOBHICTIO MpPUCBSYEHA KPUMIHAIBHOMY
HPOBA/HKEHHIO 1070 HEMOBHOJMITHIX. [TooxeHHs mepuioro
naparpada CTOCYHThCS KPUMIHATBLHOTO MPOBAKEHHS M0/10
KPUMiHaJbHUX TPaBONOPYIIEHb, BUMHEHUX 0CO0aMH, sIKi HE
JOCSIIIH BicIMHaAUATHPIuHOTO BiKy (4. 3 cT. 484 KIIK). Otxe,
BiANOBIAHUI maparpad onucye npouenypy, Ipo Ky HaeTses
moBa y Pozaini XIV 3aransnoi wactuau KK, a came npo 3a-
CTOCYBaHHSI [TPUMYCOBHX 3aXO0JliB BAXOBHOTO XapaKTepy MO0
0ci0, sIKi JOCAIIN BIKy KPUMIHANIBHOI BiIIOBiAAIBHOCTI, IPO-
Te He nocsiru BicimHaasaTu pokiB. Ct. 497 KIIK naronomrye,
110 SIKIIO ITiJ] 9aC JOCYA0BOTO PO3CIIiIyBaHHS IIPOKYPOP Jiiiie
BHCHOBKY NPO MOXIIMBICTh BHITPABICHHS! HEIOBHOJITHBHOTO,
SIKMHA OOBHHYBA4y€ThCS Y BUMHEHHI BIIEpIE KPUMiHAIBHOTO
HPOCTYIIKY, 3I0YNHY HEBEIUKOI TXKKOCTI 00 HEOOEPEKHOTO
3JI04MHY CEPEIHBOT TSHKKOCTI 0€3 3aCTOCYBaHHS KPUMiHAJb-
HOTO MTOKapaHHs, BiH CKJIaJIa€ KIIOIIOTAHHS PO 3aCTOCYBAHHS
JI0 HETMOBHOMITHBOTO OOBHHYBA4E€HOTO MPHUMYCOBHX 3aXOIiB
BUXOBHOTO XapakTepy 1 HaJcuiae foro no cymy. SIk moxHa
TOMITHTH, TaHHS CTATTS MaiyKe MIOBHICTIO KOITIFOE TTOJIOKEHHS
ct. 97 KK, npote B Hili He 3raJlyeThCsi PO 3BUIBHEHHS 0COOH
BiJI KPUMiHAJIBLHOI Bi/IMTOBIIAIBHOCTI.

Jani Bapro npoananizysaru [laparpad apyruii Toro camo-
ro posauty KIIK, sikuit npucBsiYeHHid 3aCTOCYBAHHIO TIPUMY-
COBHX 3aXOJliB BUXOBHOTO XapaKTepy /O HEMOBHOJITHIX, sKi
JOCSITITH OMUHAALSATHPIYHOTO BiKy, aJie He TOCSATIN BiKY KpH-
MiHaJBHOI BignoBiganbHOCTI (4. 1 cT. 496 KIIK). B Takomy
BHIIAQJIKY, 38 BIJICYyTHOCTI MiJICTaB AJISl 3aKPUTTS KPUMiHAJIbHO-
TO TPOBA/UKEHHS, POKYPOP 3aTBEPIIKYE CKIAJCHE CIIITINM
a00 caMOCTIHHO CKJIaJieHe KJIOTOTAaHHS MPO 3aCTOCYBaHHS J10
HETIOBHOJIITHBOTO MTPUMYCOBHX 3aXO0/1iB BUXOBHOTO XapaKTepy
1 HajcHuitae Horo J10 Cymy.

OTxe, MOYKHA IIATH BUCHOBKY, 1110, 3T1HO 3 ynHHUM KIIK,
IIPY HAIPaBICHH]I MPOBAKEHHS 10 CYY ISl BUPIILICHHS TTH-
TaHHS PO 3aCTOCYBAHHS TPUMYCOBHUX 3aXOIiB BHXOBHOI'O
XapakTepy Tepel CyJICt0 He TIOCTa€e MUTAHHS 010 HEOOXi/I-
HOCTI 3BIJIbHEHHSI 0COOH Bifl KpUMIHAJILHOI BiIMOBIAJILHOCTI.
OTxe, IpH BUPILICHHI MUTAHHS PO 3aCTOCYBAHHS MPUMYCO-
BHUX 3aXO0/[iB BUXOBHOTO XapakTepy MUTAHHS MPO 3BITLHEHHSI
0CcOo0M BiJ KPUMIHAJIBLHOI BiJNOBIIAILHOCTI TIEpe] CYIOM HE
craBuThCs. ToMy icHye HeoOxinmHicTh cT. 97 KK Buknactu y
IHIIIHA penakiii Ta BUKIIOUUTH TOJIOXKEHHS MPO 3BUIbHEHHS
HETOBHOJIITHBOTO BiJl BiIMOBIIAJIbHOCTI.

IoBeprarounce 10 aHaji3y caMoro MpoLecy 3aCTOCyBaH-
HSl TIPEMYCOBHX 3aXOJ/iB BUXOBHOTO XapakTepy, BapTo 3a-
yBaXuTH, 110 Ha naHuii momeHT KIIK Buminse nsi xareropii
HEMOBHOMITHIX: 1) 0co0u, sIKi JOCATIIN KPUMIHAIBHOT BiIOBI-
JAJILHOCTI, TIPOTE He nocsimu 18-piuHoro Biky; 2) ocoOwu, siki
nocsrin 11-piduHOro BiKy, IpOTe HE JOCSIIH BiKY KPHUMiHAb-
HOT BinoBiganpHOCTI. | B KOX)KHOMY 13 BUIIaIKiB niepeioayeHa
COsl OKpeMa TpolLeaypa JA0CYJ0BOrO pO3CIiyBaHHA. A OT¥Ke
aHaJTi3yBaTH TaKi MPOBAKEHHS BAPTO TAKOXK OKPEMO.

KpuminanbHe IpOBaJUKEHHS 1100 HEMOBHOIITHBOI 0CO-
0w, sika JocsArIa BiKy KpUMIHAJIBHOI BIANOBIAAIBHOCTI, 3/1iH-
CHIOETBCSl CIITUUM, SKUH CIEIiaJbHO YHNOBHOBaKCHHH Ke-
PIBHUKOM OpraHy JOCYIOBOTO PO3CIiIyBaHHS Ha 3/1iHCHEHHS
JIOCYAOBUX PO3CIIyBaHb I0J0 HEemoBHOMITHIX. LlikaBuM €
Te, 110, HA BiMiHY BiJ IPOBAKEHHS 13 3aCTOCYBAHHSAM IPH-
MYCOBHUX 3aXOIiB MEAMYHOTO XapakTepy, B JAaHOMY BUIAIKY
KIIK He 3000B’s13y€ CITiTI0r0 BUHOCHTH TIOCTAHOBY PO 3Mi-
HY IOPSIKY AOCYA0BOIO po3CiigyBaHHs. Xoua Taka IpoLery-
pa po3citiIyBaHHsS Ma€ JIOCTaTHbO BEJIHMKY KUIBKICTh OCOOIH-
BOCTEH, a 0TKe OyJ10 OU JOIIJIHO BU3HAYUTH YiTKHH MOMEHT
MOYATKY ii 3aCTOCYBaHHS.

Ha BiaMiHy Bij NnpoBa/KEHHS I0J0 3aCTOCYBaHHS IpH-
MYCOBHUX 3aXO[iB MEJUYHOTO XapaKTepy, 0OCTaBUHU, SIKi MO-
BHHHI OyTH BCTAHOBJICHI Y KPUMIHAJILHOMY ITPOBAJIXKEHI 110710
HETOBHOIITHROTO, 3a3Ha4eHi sK y 3aranbHii (cT. 91 KIIK), Tak
iy cnienianbHiil (ct. 485 KIIK) crarrax. Tox ciniguuii noBu-
HEH BCTAQHOBHUTH yCi BiIOMOCTI, sIKi O BiH BCTaHOBIIOBAaB y
3BHYAIHOMY TIPOBAJKEHI, a TakoXk: 1) TIOBHI 1 BceOiuHI BiZj0-
MOCTI PO 0CO0Y HEMOBHOITHHOTO: HOTO BiK (YHCIIO, MICAIb
PiK HapOMXKEHHs), CTaH 310POB’S Ta PIBEHb PO3BUTKY, 1HIII
COLaJIbHO-TICUXOJIOTiUHI pHCH 0CO0H, SIKi HEOOXiTHO Bpaxo-
BYBaTH MpH 1HIUBIAyai3amil BiAMOBIIAIBHOCTI UM 0OpaHHS
3aX0/ly BUXOBHOTO XapaKTepy. 3a HasiBHOCTI IaHHUX PO PO3y-
MOBY BIJICTaJIiCTh HEIOBHOJITHBOTO, HE MOB’A3aHy 3 NICHXiu-
HOIO XBOPOOOIO, TIOBUHHO TaKoX OyTH 3’SCOBaHO, Y Mir BiH
MOBHICTIO YCBIZOMITIOBAaTH 3HAYCHHS CBOIX i 1 B sIKiil Mipi
BiH MII' HIMH KepyBaTH; 2) CTaBICHHS HEMOBHONITHHOTO IO
BUMHEHOTO HUM JIiSTHHS; 3) YMOBH KHTTS Ta BAXOBAHHS HETIO-
BHOJIITHBOTO; 4) HasIBHICTb JOPOCIUX MTiA0yPIOBayiB Ta 1HIINX
CHIBYYaCHHKIB KPUMIHATILHOTO MPABOMIOPYIICHHS.

Bapro 3ayBaxkuTH, 1110 YMHHUE KpuMiHanbHUI mporecy-
aJbHUH KoJieKe YKpaiHH BHIC 0e31iy 3MiH y HpoLec J0CyI0-
BOTO PO3CIIiyBaHHS Ta CyA0BOTO PO3IVIALY 3 METOIO Kpalllo-
ro 3a0e3neveHHs peaiizaiii npaB yuacHukiB. [[i HOBenu He
OMHHYJIY 1 TIOPSIIOK JTOCYIOBOTO PO3CIIiTyBaHHS Ta CYIOBOTO
PO3IIsAAY IOAO HENOBHOMIITHIX. B cuily BiAHOCHOI HOBU3HU
yuHHUi KIIK MicTuTh TIONIOXKEHHS, SKi a00 TOTpedyrTh Jie-
skoi Jetarizaiii, abo y3ro/pKeHHs 13 IHIIUMH HOPMATHBHO-
MPAaBOBUMHU aKTaMH. | TPOBIBINM JIMIIE MOMEpenHii aHami3
HopM upHHOro KK Ta KIIK, MoxHa NOMITUTU IEBHI KOMi3il
IIpY BUPILIEHH] NUTAHHS LIOJ0 3BIIbHEHHS HEMOBHOJIITHHOIO
BiJl KpUMIHAJILHOT Bi/IMOBIIAJILHOCTI.

3akiH4y€eThCsl KpUMIHAIbHE MPOBADKEHHS OO HETo-
BHOJIITHBOTO, SIKMH JOCST BiKy KPHMIiHAJIBHOI BiJIIMOBIJalIb-
HOCTi, ABOoMa muIaxamu. Ilo-mepimre, Moxe OyTH CkiaJeHU
OOBHHYBaJILHHUI aKT. A TO-Apyre, MOxe OyTH CKJIaieHE KJIO-
MIOTaHHS MIPO 3aCTOCYBaHHS IPHUMYCOBUX 3aXOJIiB BHXOBHO-
ro xapakrepy. Bapro 3ayBaxxutu, 1m0 cam (akT JOCATHEHHS
0Cc000I0 BiKy KPHUMiHAJIBHOI BiANOBIIATBHOCTI € JOCTaTHBOIO
MICTaBOIO JUTS 3aCTOCYBAHHS KPUMIHAIBEHOTO IPUMYCY, SIK L1e
Bumarae KK ta KIIK. B Toit e gac 3acTocyBaHHSI BHXOBHUX
3aXO[iB € JIMILE AIBTEPHATHBOIO, JUIsi KOTPUX NOBUHHI OyTH B
HasBHOCTI yMoBHM Ta miacraBu. Tak, ct. 497 KIIK 3a3Hauae,
[I0 YyMOBaMHM iX 3aCTOCYBaHHS € BYMHEHHS BIIEpIIE KPHMi-
HAJIBHOTO TIPOCTYIIKY, 3J0YHHY BEJIMKOI 200 He0oOepeKHOro
3J04UHY cepeqHboi TsKKoCTi. IIpoTe 1 HbOro HEAOCTaTHBO.
ITincTaBoi0 3acTOCYBaHHS MPUMYCOBHX 3aXOAiB BHXOBHOTIO
XapakTepy € BHCHOBOK NPOKypopa MpO MOKIMBICTH BHUIIA-
JICHHSI HEMOBHOJIITHROTO 0€3 3aCTOCYBaHHS KPUMiHAJIBLHOTO
MoKapaHHs. B TakoMy BUIAJKy MO€AHYIOTHCS 00 €KTHBHI Ta
cy0’extuBHI o3HakH. Ilif 4ac 10CyI0BOro MpOBAKEHHS IO-
BUHHI OyTH BCTAHOBJICHI Taki BIZIOMOCTI, SIKi TO3UTHBHO Xa-
PaKTepU3yIOTh 0CO0Y HEMOBHONITHHOTO Ta MOXKJIMBICTD HOTO
NepeBUXOBaHHs. B Toif e yac Takoi JyMKH NOBHHEH OyTH 1
IIPOKYpOp, SIKUM 371HCHIOE TpolecyanbHe KEpiBHULTBO 3a
JTAaHUM TIPOBaKeHHsIM. JIHIe Taka CyKynHICTh 0OCTaBHH J10-
3BOJISIE HETTOBHONITHHOMY CIIOZIBATHCS HA YHUKHEHHS KPHMi-
HAJIBHOTO TTOKapaHHS.

Cr. 497 KIIK 3a3Hauae, 1110 10 BUCHOBKY IIPO MOXKJIUBICTh
3aCTOCYBaTH 10 HEMOBHOJIITHBOTO MPUMYCOBHX 3aXOiB BH-
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XOBHOTO XapakTepy MOBHHEH [IHTH JHIIE MPOKYpop, a He
Oy/b-siKa 1HILIA TIpoLiecyanbHa 0c00a. BiqnosiaHe KIonoTaHHs
TaKoXX Mae OyTH CKJIaJeHe JIMIIE MPAL[iBHUKOM IIPOKYpaTypH.
OueBHIHO, 10 B TAKOMY BHUITJKy 3aKOHOAABEIIb I IKPECITIOE
3HAYUMICTh CaMOr'0 TIPOBAJPKEHHS Ta BUCHOBKIB, SIKI TOBUHHI
OyTu 3poOieHi st 3aCTOCYBaHHs MPUMYCOBHX 3aXOJIiB BH-
XOBHOTO XapakKTepy.

KpumMiHanbpHe MPOBaHKEHHS IIOJ0 3aCTOCYBaHHS J0 He-
MTOBHOJIITHBOTO, SIKUH HE JOCST BIKYy KPUMiHaJbHOI BIANOBI-
JAIbHOCTI, IPUMYCOBUX 3aXO/iB BUXOBHOTO XapakTepy, He
Ma€ CyTTEBUX BIJIMIHHOCTEH BiJ| MPOBA/HKEHHS I[OJI0 HETIO-
BHOJIITHIX, SIK1 JOCSTIIH KPUMIiHAIBHOT BiAMOBIqaibHOCTI. Lle
niarsepkyerses cT. 499 KIIK. B Toit xe yac BapTo 3ayBa-
JKHUTH, 1110, SKIIO B TEPIIOMY BHUIAAKY 3aCTOCYBAHHS BUXOB-
HUX 3aXO[liB — 1€ MPaBo, a He 000B’SI30K, TO TYT BCE HABMAKH.
JificHo, B taHoMy Bumnaaky 4. 5 ct. 499 KIIK 3a3nauae, 1o y
[IPaBOOXOPOHHI OpraHy MOBUHHI CKJIACTH BiJMOBIIHE KJIOTIO-
TaHHS B TOMY BHUIAJKY, KOJIH BiICYTHI iACTaBU I 3aKPHUT-
TS KPUMIHAJIBHOTO TPOBAKEHHs. Bapro 3ayBakuTH, mIO,
HE3aJIeKHO BiJ CTaTycy IIiJO3pIOBAHOTO Ta OCOOIHMBOCTEH
JOCY/ZIOBOTO PO3CIiyBaHHs y BUIAJIKY BUSBICHHS IiJCTaB,
aki nepen6adeni u. 1 Ta 2 ct. 284 KIIK, kxpumiHaibHe NIpoBa-
JUKCHHSI Ma€e OyTH 3aKPUTE MOCTAHOBOKO CIIIUOTO YH MPOKY-
popa. Tox, nane monoxxerns KITK snumre Haramye mpaBooxo-
POHHHM OpraHaM Mpo HEOOXiMHICTh JETATLHOTO BUBUCHHS
yCiX 00CTaBUH KpUMIHAJIBHOTO NMPOBA/HKEHHS. B ToOM e uac
3a BIJICYTHOCTI TaKMX MiJICTaB €JUHOI (POPMOIO 3aKiHUCHHS
JOCY/IOBOTO PO3CIiyBaHHS € came CKJIaJaHHs KIOTIOTaHHS
PO 3aCTOCYBaHHS MPHUMYCOBHX 3aXOJiB BHXOBHOTO Xapak-
Tepy. Bapro 3ayBaxkuTH, 110 Take KJIOMOTaHHS, HA BIAMIHY
BiJl MMPOBAJPKEHHS 33 y4acTi HEMOBHOJITHBOTO, SIKHH J0CST
BIKY KPUMIiHAJbHOI BiMOBIAAIILHOCTI, MOKE OyTH CKJIaJicHe
abo ciimuuMm, abo camuM npokypopoMm (4. 5 ct. 499 KIIK).
Ile 3HOBY MOXKHA MOSICHUTH THM, IO TAaKe PILICHHS 33 JJAHUX
00cTaBHH € 000B’I3KOBHM.

Buxosuu i3 TOro, mo oO0CTaBUHH, SIKi MalOTh OyTH BCTa-
HOBJIEHI IIpY PO3CIiLyBaHHI 3JI0YUHIB 3a Y4acTi BCIX HeIO-
BHOJIITHIX, € OJHAKOBHMH, caMa (OpMa TAKOTO KJIOHMOTAHHS
TakoX OyJie OHAKOBOIO. | 116 HaBiTh HE 3BaYKAKOUM HA TE, IO
B IEPIIOMY BUIAJKy Take PIlIEHHS € MPaBOM, a B JAPYTOMY
— 000B’S3KOM NPaBOOXOPOHHOIO OpraHy. B Oynb-sikomy BH-
naJiky, OCTaTOYHE PILlICHHS MPO 3aCTOCYBaHHS MPUMYCOBUX
3ax0JliB MEIIMYHOTO XapaKTepy MpUIMae Cyl, a Ciuiauuid (4u
MIPOKYPOpP) CBOIM KIHIIEBHM PIIICHHSAM JIMIIE MiJICYMOBYIOTh
MIPOBENICHE JIOCYIOBE PO3CIIITyBaHHS.

IIpoananizyBaBim nonoxkenHs ct. 292 ta 485 KIIK, mox-
Ha JIATH BUCHOBKY, III0 B KJIIOTIOTaHHI PO 3aCTOCYBAaHHS IIPH-
MYCOBHUX 3aXOJiB MEITUYHOTO XapaKkTepy MOBHHHI MiCTUTHCSI:

1. HaliMeHyBaHHS KpUMIHAJILHOIO IIPOBAXKEHHS Ta HOro
peecTpariiinuil Homep;

2. AHKeTHI BiIOMOCTiI 0COOH, LIOO SKOi ICHYE MOXITH-
BICTB 3aCTOCYBaTH NMPUMYCOBI 3aXOH BUXOBHOTO XapakTepy
(000B’s13KOBO 13 3a3HAUECHHSM 4MCIa, MicALs Ta POKY Hapo-
JOKCHHS HETIOBHOJIITHBOT0);

3. AHKETHI BiJOMOCTI TIOTEPIILIOro;

4. Tlpi3Buiie, iM’st, o OATHKOBI Ta 3aiiMaHa OCaaa CIIijI-
40ro, IPOKYpopa;

5. Buxnan GakTuuHUX 0OCTaBUH KPUMIHAJIBHOTO IIPABO-
MOPYLIEHHS, IKi IPOKYPOP BBaXKa€ BCTAHOBJICHUMH, IPABOBY
KBaJTi(piKaIlif0 KPUMIHAJIBHOTO MPABOMOPYIICHHS 3 MOCUIIaH-
HSIM Ha IOJIOXKEHHS CTATTi (4aCTUHM CTAaTTi) 3aKOHY YKpaiHu
PO KPUMIHAJIBHY Bi/MOBIIAIBHICTD;

6. Binomocri, siki 3a3Ha4eHi y ct. 485 KIIK, To0TO Ti, siKi
XapaKTepH3yI0Th 0CO0y HEMOBHONITHHOTO Ta BKa3ylIOTh Ha
MOJKJIMBICTE HOTO BHIIPABICHHS 0€3 3aCTOCYBaHHS KPHMi-
HAJIbHOTO ITOKApaHHS;

7. YMOBH Ta MiZICTaBU 3aCTOCYBaHHS IMPUMYCOBOTO 3aX0-
JIy BUXOBHOTO XapakTepy (BUMHEHHS BIEpIle KPUMiHATBHOTO
IIPOCTYIIKY, 3JI0UUHY BEJIUKOI a00 HEOOEPEIKHOTO 3II0UHUHY Ce-
PEIHBOI TSHKKOCTI, TOBEACHHS BUCHOBKIB I10JI0 MOXKITUBOCTI
BHUIIPABJICHHS HEMOBHOJITHHOTO);

8. 3a3HavyeHHs BUY 3aX0.y, IKUH HEOOX1JHO 3aCTOCYBaTH;

9. Xapakrep Ta po3Mip IIKOAY, 3aBAAHOI KPUMIHAIbHUM
[IPaBONOPYLICHHSM;

10. Po3mip BUTpaT Ha 3aTy4CHHS CKCIIepTa;

11. Jlara Ta Miciie CKJIaJaHHs Ta 3aTBEPKSHHS.

JlonaTku, sKi HaJCHJIAIOTBCSA JO CYIY, € AQHAJOTIYHUMHU
TUM JOKYMEHTaM, SIKi HaJICHJIAIOThCS pa3oM i3 0OBHHYBaJb-
HHUM aKTOM.

BucnoBku. OmHUM i3 OCHOBHHX INIPABOBHX IPHHIUIIIB,
SIKUP 0COOJIMBO YITKO BiAYYBAa€TbCs IiJl 4aC KPUMiHAILHOIO
MPOBAUKCHHS, € TPUHIMIT CIPABEIMBOCTI. YIIOBHOBaXKEHI
0CO0M KPUMIHAJIBHOTO TPOBAKCHHS TOBUHHI HAJATH KOXK-
HOMY YYaCHHKY KPHMIiHAJIBHOTO MPOIECY PiBHI MOXIHBOCTI
3a/1y1s peanizauii cBoix mpas. A B TOMY BHUIAJIKY, KOJIM 0Co0H,
BHACJIIJJOK CBOTO BiKY, HE CIIPOMOXKHI CaMOCTIHHO B NOBHil
Mipi peasi3oByBaTH CBOi MpaBa, TO B TAKOMY BHUIIAJKy MOBHU-
HHa BimOyBaTucs iX TpolecyanbHa KOMIICHCAIS IIUISTXOM
3aKpIIICHHS] 3aKOHOAABIIEM BiIIIOBIJHUX HOPM, a IIPABOOXO-
POHHHUMHM OpraHaMH — LOUIIXOM iX peanizauii. OgHak came y
TaKUX MPOBAKCHHSX BiJ] CIITYOTO UM 1HIIOT YITOBHOBAKEHOT
0ocobu moTpedyeThess 0COOIMBA YiTKICTh TPU 3aCTOCYBaHHI
BIAMOBITHAX TIOJOXKEHb IIPOIECYaTEHOTO 3aKOHOJABCTBA,
TOMY ILIO JIMIIE caMe JOJEp>KaHHS IMpolecyanbHol (opmu
rapaHTye ydaCHHKaM KPHMIiHAJIBHOTO MPOBAKECHHS 3a0e3re-
YEHHJ X MpasB.
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