
MupoHeHKO fflpiu Cep^iuoeu^ 
crygeHT 1-ro Kypcy MaricTpaTypn ^aKynbieTy ^HBinbHOi 

Ta rocnogapcbKoi rocTH^i'
HaqioHanbHoro yrnBepcHTeTy «OgecbKa ropngHHHa aKageMia»

H A ^ O H A ^ I3A ^ fl AK 3AXI^ ^EP^ABHO rO Bn^HBY  
HA CYB’eKTIB rOCnO^APWBAHHfl

Ba*nHBHM npHHUHnoM y  rocnogapcbKoMy npaBi e cBo6oga 
nignpHeMHHUbKOi gianbHocii, 3rigHo aKoro nignpHeMui Mo*yTb 6e3 
o6Me*eHb caMociisHo 3giScHroBam 6ygb-aKy nignpHeMHHUbKy gianb- 
HicTb, aKa He 3a6opoHeHa 3aKOHOM. npoTe icHyroib BHnagKH, kohh 
3a3HaneHHH npHHUHn o6M e*yeitca gep*aBoro 3 MeToro mgipHMaHHa 
6anaHcy ny6niHHHx Ta npHBaiHHx imepeciB. TaK, ogHHM i3 npHKnagiB 
o6Me*eHHa npHHUHny cBo6ogn mgnpHeMHHUbKoi' gianbHocii Ta 
ogHonacHO iHcTpyMeHTOM gep*aBHoro perynroBaHHa e HauioHani3auia [1].

y  HayKoBiS niTepaTypi H a^oH ani3a^a BH3HanaeTbca aK npHMycoBe 
Bigny*eHHa gep*aBoro nignpueMcTB, ycTaHoB Ta opram 3a^S , ^ o  
3giScHroeTbca b ny6niHHHx im epecax  gep*aBH Ta cycninbcTBa.

npoTaroM 27 poKiB 3 MoMeHTy nporonomeHHa He3ane*Hocii yKpai'HH 
6yno BHeceHo He o g rn  3aKoHonpoeKT ^ o g o  npaBoBoro 3aKpinneHHa 
iHcTHTyTy H a^oHani3a^i', npoTe, aK 3a3Hanae O.C. XapneHKo, 6inbmicTb 
3 hhx Mann HegoniKH y  ^opMynroBaHHi ochobhhx TepMiHiB Ta npaBoBHx 
npHnnciB ^ o g o  nigcTaB Ta nopagKy npoBegeHHa HauioHani3a^i'. OcTaHHi 
3aKoHogaBni imuiaTHBH 6ynn npHcBanem HauioHani3a^i oKpeMux 
rany3eS rocnogapcTBa, 3oKpeMa 6aHKiBcbKHx ycTaHoB (3aKoHonpoeKT 
N°2365 Big 12.03.2015) Ta nonynapHHx TopriBenbHHx Mepe* 
(3aKoHonpoeKT N°2689 Big 21.04.2015), ra3opo3noginbHHx Mepe*, 
nignpueMcTB 3 pociScbKHM KaniTanoM (3aKoHonpoeKT N°8340 Big 
08.05.2018), npoTe 3a3Hanem imuiaTHBH TaK i He 6ynn nigTpHMam 
6inbm iciro HapogHHx genyTaTiB. CTaHoM Ha cborogHi HauioHani3auia TaK 
i He 3aKpinneHa b 3aKoHogaBcTBi yKpai'HH [5].

BapTo Big3HanHTH, ^ o  nHTaHHa Ha^oH ani3a^i' Mae gocHTb 
gHcKyciHHHH xapaKTep. B HayKoBiS niTepaTypi 3a3HanaeTbca, ^ o  
H a^oH ani3a^a Mo*e MaTH aK onnaiHHs (to6to BigmKogyBaHHa 
KonnmHboMy BnacHHKy BapTocii BHnyneHoro nignpueMcTBa), TaK i 
6e3onnaTHHH xapaKTep. CnipHoro e S npaBoBa npupoga 3a3HaneHoro 
iHcTHTyTy. TaK, O.M. ryeB, O.I. KoHoBanoB BBa*aroTb, ^ o
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Ha^OHani3a^a He e caHK^ero 3a rocnogapcbKe npaBonopymeHHH h  
noBHHHa cynpoBog*yBaracb KOMneHca^ero cnprnHHeHHx 36htk1b. 
C xo*a  no3H ^a r a m  icHye h  b Mi*HapogHiH npaKTH^, 3rigHO m in  
H a^OHani3a^a 3giHcHroeTbcH 3 MOTHBiB cycninbHOi Heo6xigHocii h  Ha 
3acagax KOMneHca^l' noHeceHux BnacHHKOM 36mKiB. BignoBigHO, TaKHH 
nigxig po3pi3Hae noHHTTH KOH^icKa^l' Ta Ha^OHani3a^i: nepm a Mae 
6e3OnnaTHHM xapaKTep Ta 3acTocoByeTbca y  pa3i BHHHeHHH 
npaBonopymeHHH, TOgi hk Ha^OHani3a^a -  KOMneHca^HHHH h  
3gmcHroeTbcfl 3 MOTHBiB cycninbHOi HeO6xigHOcTi [3, 4].

BogHonac, y  3aKOHOnpOeKTax ^ o g o  Ha^OHani3a^l' b YKpaiHi Ta 
Ha^OHanbHOMy iH^opMa^HHOMy npOcTOpi nepeBa*ae gyMKa, 3rigHO 
hkoi H a^OHani3a^a Mo*e 3giHcHroBaTHcb 3 MOTHBiB cycninbHOi 
HeO6xigHOcTi, y  TOMy Hucni y  pa3i nopymeHHH cy6’eKTOM 
rocnogaproBaHHH rocnogapcbKoro npaBonopagKy.

flocHTb ^KaBHM e npoeKT 3aKOHy YKpaiHH « n p o  Ha^OHani3a^ro» 
N°4505a Big 14.08.2014, hkhm cepeg nigcTaB npoBegeHHH Ha^OHani3a^l'
nepeg6aHaroTbca BHnagKH, Konu b npHBaTHin BnacHocTi 3HaxogurbcH 
MicroyTBoprorone a6o cipaTeriHHe nignpueMcTBo; o6'eKT npaBa 
npHBaTHOi BnacHocTi 3HaxogHTbca y  He3agoBinbHOMy cTaHi, ^ o  3arpo*ye 
36epe*eHHro Horo ^n icH ocii, Ta cTBoproe He6e3neHHi yMOBH gna 
3gopoB'a nrogeH Ta goBKinna; npHBaTroa^a 6yna 3giHcHeHa 3 

nopymeHHHM hh h h o to  3aKOHogaBcTBa, a6o *  3a 3aHH*eHoro ^H oro, ^ o  e 
3HanHO hh*hom  3a pHHKOBy; b pa3i nopymeHHH BnacHHKOM yMOB 
npHBaTroa^l' i rapam iH  ^ o g o  c o ^ a n b rn x  3o6oB'a3aHb BnacHHKa 
npHBaTH3OBaHoro nignpueMcTBa; cyTTeBe nagiHHH piBHH BHpo6HHUTBa Ta 
HKocTi npogyKuii, a6o *  3aranbHoro cTaHy o6'eKTa npaBa npHBaTHOi' 
BnacHocTi, ^ o  3arpo*ye Horo HopManbHOMy ^yHKqioHyBaHHro [2].

KoMemyroHH 3a3Hanem nono*eHHH, cnig Big3HaHKm, ^ o  cy6’eKT 
3aKOHogaBHoI im^aTHBH gocm b HeKopeKTHO c^opMynroBaB yMOBH, 3a 
hkhx Mo*e 6yTu 3giHcHeHa Ha^OHani3a^a, ocKinbKH ix 6yKBanbHHH 
3MicT e gocuTb mnpoKHM. BTiM, y  TaKux nono*eHHax 3aKnageHa h igea 
3acTocyBaHHH Ha^OHani3a^i' hk cycninbHO Heo6xigHoro 3axogy 
gep*aBHoro perynroBaHHH eKOHOMiKH Ta BignoBigHoI caHK^l' 
agMiHicTpaTHBHO-rocnogapcbKoro xapaKTepy 3a nopymeHHH a6o 3arpo3y 
nopymeHHH cy6’eKTOM rocnogaproBaHHH rocnogapcbKoro 3aKOHogaBcTBa. 
H a ^ ,  3OKpeMa, BKa3ye Te, ^ o  cepeg nigcTaB 3a3Hanem BHnagKH 
nopymeHHH rocnogapcbKoro npaBonopagKy, a Ha^OHani3a^a 
3giHcHroeTbcH ynoBHOBa*eHHM opraHOM gep*aBHOi Bnagu.
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3a3HaneHa no3uuia b geaKiS Mipi e BipHoro, ocKinbKH y  pa3i 
3noB*HBaHHa MoHononbHHM cTaHoBH^eM cy6’eKTa rocnogaproBaHHa, 
nopymeHHa eKonorinHux cTaHgapTiB, goBegeHHa go cTaHy Hennaio- 
cnpoMo*HocTi cipareriHHoro nignpueMCTBa (HanpuKnag, y  c^ep i 
ra3onocTanaHHa) a6o MicToyTBoproronoro nignpueMcTBa BHHHKae 
noTpe6a y  3axHcii ny6niHHux iHTepeciB gep*aBH, ag*e nepeg gep*aBoro 
nocTae 3agana 36epe*eHHa po6onux M ic ^ , HopManbHoro ^yH K ^o- 
HyBaHHa rany3i h h  icHyBaHHa MicTa. y  TaKoMy BHnagKy 3 6oKy cy6’eKTa 
rocnogaproBaHHa Mae M i^ e  nopymeHHa rocnogapcbKoro npaBonopagKy, 
a gep*aBa neBHHM hhhom pearye Ha TaKe nopymeHHa, 3a6e3nenyronH 
6anaHc ny6niHHux Ta npHBaTHHx iHTepeciB Ta 3giScHroronu 3ax«cT 
Ha^oHanbHux eKoHoMiHHHx iHTepeciB.

H a Hamy gyMKy, icHye peanbHa noTpe6a y  npaBoBoMy 3aKpinneHHi 
iHcTHTyTy H a^oHani3a^i', aKa Mae n o n a ra ra  y  npuMycoBoMy BigHy*eHHi 
MasHa gep*aBoro 3 MoTHBiB cycninbHoi Heo6xigHocTi y  pa3i nopymeHHa 
rocnogapcbKoro npaBonopagKy. TaKHM hhhom, nigcTaBoro H a^oHani3a^i' 
Mae 6 y ra  HaaBHicTb HacTynHHx ropuguHHux ^aKiiB:

- cycninbHa Heo6xigHicTb 36epe*eHHa Ta gianbHocii 3a3HaneHoro 
nignpueMcTBa (cipaieriHHe a6o MicToyTBoprorone mgnpneMCTBo, 
HaaBHicTb BennKoro TpygoBoro KoneKTHBy);

- nopymeHHa cy6’eKToM rocnogaproBaHHa, Soro BnacHHKoM hh 
ynoBHoBa*eHoro oco6oro rocnogapcbKoro npaBonopagKy, ^ o  e 3arpo3oro 
Ha^oHanbHiS eKoHoMinmS 6e3neui.

3a HaaBHocii 3a3HaneHux o6cTaBHH Ka6iHeT MiHicipiB yKpai'HH Mae 
6 y m  HagineHHS npaBoM npHHHana pimeHHa ^ o g o  Ha^oHani3auii Ha 
6e3onnamiS ocHoBi. BogHonac, cepeg nigcTaB Ha^oHani3auii cnig 
BH3HaHHm TaKo* «3arpo3y nopymeHHa cy6’eKioM rocnogaproBaHHa, Soro 
BnacHHKoM hh  ynoBHoBa*eHoro oco6oro rocnogapcbKoro npaBonopagKy». 
y  TaKoMy BunagKy Ha^oHani3auia Mae 3giScHroBaTHcb 3a pimeHHaM 
rocnogapcbKoro cygy Ta 3 BigmKogyBaHHaM BnacHHKy noHeceHHx 36uTKiB.

H a Hame nepeKoHaHHa, 3aKpinneHHa b 3aKoHogaBcTBi yKpai'HH 
iHcTHTyTy HauioHani3auii' no3HTHBHo no3HaHHTbca Ha po3BHTKy 
rocnogapcbKHx BigHocuH, cTHMynroBaTHMe cy6’eKTiB rocnogaproBaHHa 
go goTpuMaHHa rocnogapcbKoro npaBonopagKy Ta cnyryBaiHMe 
gogaTKoBoro gep*aBHoro rapam iero  gna 3a6e3neneHHa HauioHanbHoi' 
eKoHoMiHHoi 6e3neKH.
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H^opHnK Anacmacia BonoduMupiena 
crygeHTKa 1-ro Kypcy MaricTpaTypn 

^aKynbTeTy uHBinbHoi' Ta rocnogapcbKol rocTHuii' 
HauioHanbHoro yHiBepcHTery «OgecbKa ropuguHHa aKageMia»

^O nHTAHHfl BH3HAHHA WPH^HHHHX OCIB 
a k  c n o ^ H B A ^ iB  t o b a p ib  t a  n o c .r y r

H a cborogHimHiH geHb puHOK TOBapiB Ta nocnyr nepenoBHeHUH 
acopTHMeHTOM, ane, Ha *anb , g em i 3 hhx He BignoBigaroTb BignoBigHUM 
cTaHgapTaM hkocti BU3HaneHnx 3aKOHOM, a6o He BignoBigaroTb BUMoraM 
cno*HBana. Pe3ynbTaTOM TaKux puhkobhx BigHocuH e 3HaHHa KinbKicTb 
3BepHeHb hk go ynpaBniHHH 3axucTy npaB cno*uBaniB, TaK i go 
rocnogapcbKoro cygy.

3rigHO 3 n. n. 22 h . 1 ct. 1 3aKOHy « n p o  3axucT npaB cno*uBaniB» nig 
cno*HBaneM po3yMieTbca $i3UHHa oco6a, HKa npug6aBae, 3aMOBnae, 
BHKopncTOBye a6o Mae HaMip n p u g 6 ara  hu 3aMOBKm npogyK ^ro gna 
oco6hcthx noTpe6, 6e3nocepegm o He noB’a3aHHx 3 nignpueM H^bKoro
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