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та або адвоката для представництва в судах. Затриманим військовос-
лужбовцям буде призначений адвокат для захисту [5].

Таким чином, ми можемо говорити про новий вид добровільного 
представництва, який діє в певний період і для певної категорії осіб.
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TRANSFORMATION OF COPYRIGHT AT THE PRESENT 
STAGE: INTERNATIONAL EXPERIENCE

Attempts to regulate intellectual property in the digital world began 
back in 1996, with the adoption of the WIPO Copyright Treaty. On the 
basis of this agreement, the American DMCA was adopted in 1998, on 
the example of which regulation was created in many other countries, and 
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the European Union Directives on Copyright and Related Rights in the 
Information Society in 2001. By the end of the first decade of the 21st 
century, both Internet companies and copyright holders were dissatisfied 
with the current state of affairs, who were losing the war against elusive 
illegal distribution and aimed at the income of completely achievable 
Internet companies. For a long time, the question of regulating intellectual 
property in the world was raised by the United States.

At the same time, in the United States there are two policies in the field 
of intellectual property: internal, with a very strong principle of free (fair) 
use of copyright objects, immunity for information intermediaries, and 
the impossibility of blocking sites; and international – aimed at tightening 
regulation as much as possible and ignoring existing international structures 
such as WIPO. International agreements thus served as a tool not only to 
extend a more stringent regulatory regime, but also to “harmonize” US 
domestic law in light of the state’s new obligations to partners. The turning 
point came in 2011, when two initiatives aimed at tightening US policy 
in both directions (the SOPA bill and the international agreement ACTA) 
were defeated by the efforts of the public and Internet companies.

On this wave, a manifesto on copyright reform appears, and a plan for 
self-regulation of the industry is being implemented (the so-called “six 
strikes”, which involve notifying users of violations). Demands to reform 
parts of the legislation on “digital locks”, in particular those prohibiting the 
unlocking of smartphones, are developing into a full-fledged discussion of 
intellectual property reform. Despite unsuccessful attempts to allow the 
use of orphan works, loosening regulations to preserve cultural heritage 
is also beginning to gain government support. This is clearly evidenced 
by the position of the director of the US Copyright Office, Maria Pallante, 
who in the spring of 2013 called for copyright reform. The Library of 
Congress (which, in particular, is responsible for registering copyrights) 
is also sounding the alarm that archival records are being irretrievably lost 
due to the impossibility of their legal digitization.

In England, serious academic independent research was carried out 
during the adoption of the Digital Economy Act. At the same time, the law 
is being introduced in stages, and only after an independent assessment of 
its effectiveness and consequences. The main regulator remains OfCom, 
the self-regulatory industry body in the telecommunications sector. 
Currently, according to the organization’s code, providers are required to 
collect information about violators and notify users of complaints from 
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copyright holders, and in worst cases, restrict access. Users can challenge 
the regulator’s decision.

At the same time, blocking sites was considered an ineffective 
measure, and these legislative provisions became invalid. However, 
blocking is possible after a full trial. In addition, the principles of free use 
of a work (including for personal purposes) were significantly expanded, 
the importance of UGC for the Internet economy was studied, and rules 
for the use of “orphan” works were adopted. The state and copyright 
holders have set a course for the maximum possible “conversion” of 
pirated resources into a legal channel. On the basis of the reform, there is 
a discussion of upcoming legislative changes in Australia, but some of the 
theses (including the free use and immunity of information intermediaries) 
are currently more similar to the Canadian reform (Bill C-11).

New Canadian legislation adopted in 2012 is one of the most liberal in 
the field of Internet regulation. The most interesting point in it was one of 
the first (after a similar law adopted in 2010 in Chile) case of introducing the 
noticeand-notice principle of combating illegal content: upon application 
of the copyright holder, the content is not deleted, but a notification is sent 
to the site owner to the user, and they are given the opportunity appeal the 
complaint. At the same time, the immunity of information intermediaries 
does not depend on the fulfillment of the requirements of copyright 
holders. In France, the infamous HADOPI, the “three strikes” law, has 
been effectively repealed due to catastrophic inefficiency and high cost 
of implementation. At the same time, the new government gave priority 
to the development of the public domain and the preservation of cultural 
property. Thus, in France, provisions have been adopted that expand the 
capabilities of archives and libraries to create copies and a law on orphan 
works.

Not everywhere in Europe legislation is changing towards 
liberalization. Thus, in Spain, under enormous pressure from the United 
States, a second tightening of regulation is being considered. Now site 
owners and providers are required to respond to requests from copyright 
holders to remove content.

Applications from copyright holders for blocking are considered by 
a specialized public organization and then sent to the court for approval.

Under the new bill, individuals who make money from distributing 
pirated content face imprisonment and fines. However, copying for 
personal use and non-commercial file sharing remains legal according to 
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the courts, as it is covered by the existing “media tax”. It is also important 
that the new bill does not apply to users, search services and even torrent 
trackers. In Germany, a recent government decision limited the size of 
fines for users and the possible reasons for which they can be issued: a 
whole industry of companies has emerged that make money by sending 
chain letters that abuse the law.

The discussion of possible reforms in the country is taking place 
against the backdrop of a confrontation between the concert industry, 
nightclubs and many independent musicians with the local collective 
rights management organization GEMA due to the virtual impossibility 
of leaving it, a sharp increase in license fees, ignoring free licenses, and 
blocking music on Youtube in the country. At the end of September, 
an alternative rights management organization was created as part of a 
crowdfunding project, and a petition was submitted to the government to 
eliminate the GEMA monopoly.

In general, the general direction of the new EU policy can be 
characterized as follows: expansion of the public domain, preservation 
of cultural values, free access to scientific works (more than half of the 
research is already published openly). It is widely known that scientific 
journals are the worst copyright holders.

Access to such publications is very expensive, and scientists sometimes 
pay themselves to publish in them. The promotion of free access took 
place in two stages: first, requirements for open publications appeared for 
all research that received government funding, then open access began 
to be actively supported in the scientific community itself. The third, 
and most important directive for the development of Internet services, is 
the creation of a single market: maximum simplification of licensing of 
intellectual property, creation of uniform licenses valid in all EU countries.

As part of this process, it is also necessary to regulate the work of 
rights management societies. The main thesis of the EU commissioners is 
this: new laws are not needed if content is made as accessible and cheap 
as possible. And the fourth part of the new doctrine is the development of 
open data, accompanied by reform of copyright on databases (currently 
limiting the use of open data, especially by commercial organizations).

One of the most important recent international developments in the 
field of copyright was the adoption in 2013 of a new agreement within 
WIPO on accessibility of works for the blind and visually impaired, after 
almost 18 years since the first proposals. Unfortunately, the US delegation 
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actively put obstacles in place and the signing of the agreement was in 
jeopardy until the last moment.

Under the influence of lobbyists from the film industry, provisions 
relating to works for people with other forms of disabilities (including the 
deaf) were removed, and the opportunities for free use of works for the 
blind were significantly limited.

Recently, work on such agreements has been carried out in secret. 
Examples of this attitude can be considered the ongoing negotiations on 
TPP (Trans-Pacific Partnership) and TAFTA (Transatlantic Free Trade 
Area), including those containing (judging by leaks) the worst provisions 
of ACTA (the discussion of which cannot be called open either). Returning 
international negotiations to the UN is extremely important to ensure that 
the interests of all parties are respected when discussing possible reforms 
in the field of intellectual property.
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ДОСВІД СТРАН ЄС ЩОДО РЕГУЛЮВАННЯ  
ТРУДОВОГО ДОГОВОРУ

На теперішній час не втрачає своєї актуальності удосконалення 
трудового законодавства України у відповідності до стандартів та ре-
комендацій Європейського союзу, що обумовлено насамперед в кон-
тексті інтеграції України до Європейського союзу.

Формування позитивного досвіду країн ЄС щодо захисту прав та 
законних інтересів трудових прав громадян здійснювалося в процесі 
впровадження конкретних директив Європейського союзу.

Так, наприклад, п.2 ст.2 Директиви № 91/533/ЄЕС від 
14.10.1991 р. про обов’язок роботодавця інформувати своїх служ-
бовців про умови, що застосовуються до трудового договору чи 
трудових відносин, де зазначено, що у трудовому договорі, зокре-
ма рекомендується зазначати такі суттєві умови, як коротка харак-
теристика та опис роботи, а також довжина звичайного робочого 
дня і тижня працівника [1,с. 28].


