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HIAHOBHI YUTAYI!

Ilepen Bamu HoBuit mnpaBHuumii >xypHan «LEX PORTUS»,
HeUIoJ]aBHO 3acHOBaHWH Yy cTiHax HamioHanmpHOTO —YHIBEpCHTETY
«Onechka OpUAMYHA aKaJeMis» 3a ydacTi ['pomajchkoi opranizamii
«Mopcbka acomiarnis «Ceatuii Mukonait». Meroro ¢yHaallii BUIaHHs €
nomupeHHs iHopmamii Ta moOyroBa HAaykoBOi IatdopMmu Ui
OOTOBOpPEHHSI aKTyaJIbHUX TEHAEHIIH y PO3BUTKY JIep>KaBHOI MHUTHOI
CIIpaBH, MOPCHKOI MisSUTHHOCTI, 00iry iHdopmarii Ta IHITUX acHeKTiB
myOIiYHOTO TIpaBa Ta IyOIiTHOTrO aAMiHICTPyBaHHSI.

OOpaHHS Ha3BU Ta TEMATHYHOI CIPSAMOBAHOCTI JXKypHAIy HE €
BunagkoBuM — Opeca y Bci 4yacu Oyna TIOPTOBHM MICTOM 3 ycima
BJIACTHBUMH TaKOMYy CTaTyCy IepeBaramy Ta 3aBIaHHsAMH. Bimomo, mo
BeJIMKa SIKipHa CTOsHKa Ol OeperiB cydacHoi Oxecu mo3Hadanmacs Ha
xomrtacHUX kaprax I1’erpo Bickonti Bxe y 1311, 1318 ta 1327 poxkax, a
32 OKpEMHMH JIaHWMH, MOPT TyT Oyso 3acHoBaHO 1e y XIII cromitti.
I e — y yacu HOBOi epH, HE TOBOPSIYM PO aHTHUYHHUIA TIEPiof] PO3BUTKY
[liBHiuHOrO IlpHuOpHOMOpP’S Ta PO30YHOBY TI'PELBKUX NPUMOPCHKUX
roceJieHb Ha TepuTopii cydacHoi Oneckkoi 00acTi.

3a yMOB MIMPOKOTO TOPrOBEIBHOTO 00OpoTy, B Oneci 3aBxiu
JIisuTdi  ocoONMMBI  MOPCBhKI  Ta  (icKaJbHI  3BW4Yai, a OCOONHMBE
3aKOHOJIAaBCTBO, MPHUHHATE CHELIATBHO ISl IIbOTO MicTa, HallaBallo
niepeBar Ta IpUBadII0BaIO0 BAaHTAXI KYIIIIB 3 YCHOTO CBITY.

Came ciaBeTHI Tpaaumii TOPTOBOTO  MiICTa  HaJUXHYIH
3aCHOBHHKIB JXypHaJTy Ha HOTO CTBOPEHHS 1 BH3HAYMIM MalOyTHIO
KOHIIETIIIFO BHJAHHS, HAa CTOPIHKAX SKOTO TUIAHYETHCS BUCBITIICHHS
aKTyaJIbHUX TIpoOJIeM Yy MOPCHKiM, (icKambpHIM Ta I1HIHUX cdepax
myOlmiYHOTO MpaBa i1 MyONiYHOTO aIMiHICTPYBaHHS, a TaKOX MOIIYK
e(eKTUBHUX Mojiesiel TX BUpIlICHHS Ta MOOYJOBH HAYKOBOTO MiJTPYyHTS
IIPaBOBO1, EKOHOMIYHO HE3aJIeXKHO] Ta MPOLBITAIOU0T YKpaiHH.

Tonosa Pedaxyiiinoi paou, 00Kmop 10puoutHux Hayx,
akademik HAIIpHY, Ilpe3udenm HY «OI0A»,
HapoOHuii Oenymam YKpainu Cepein Kieanos

AKTYAJIbHI IUTAHHS
MIKHAPOJHOI'O CIIIBPOBITHUIITBA
TA €BPOIEMCBHKOI IHTEI' PALIII

1

Kusajos C.B.,

1.10.H., ipodeccop, akanemuxk HATIpHY,

akanemuk HATTHY, Ilpesunent HaumonanasHoro
yHHBepcuteTa «Onecckas FopUIndecKas akaieMus»,
HapOJHBII NenyTaT YKpauHsl,

3aciryKeHHbIA IOPUCT YKPauHBI

(. Onecca, Yxpauna)

VK 339.543.027.2

CBOBOJHBIE SO KOHOMMNYECKHE 30HbI
B OJECCKOM PETMOHE: TPAIMLINU
N HOBAIIHU

B crarbe paccMaTpuBaeTCS MCTOPHS CTAHOBJICHHUS CBOOOJHBIX SKOHOMUYECKHX
30H (mopro-dpanko) B Opecckom permoHe HaumHas ¢ XIX Beka. OTmeuarorcs
IperMylecTBa HMX co3naHMs ¥ (QyHKuuoHupoBanms. Ilpu  mccienoBaHMH
COBPEMEHHOIO 3Talla Pa3BUTHA OPraHH3allMOHHO-TIPABOBOTO MEXaHM3Ma CBOOOIHBIX
OKOHOMHUYECKUX 30H B YKpauHE, aBTOpP OCTAHABIMBACTCA HA XapaKTEPHBIX UepTax
CBOOOHBIX SKOHOMHYECKHX 30H (JIBIOTHBIC NMPAaBOBOH U (hMHAHCOBO-SKOHOMHYECKHUH
PEOKHUMBI, HaIM4IWE ONPEACTICHHOH CIeNHaNu3aliy  NPeNPHHAMATETECKOH U
WHBECTULIOHHON JEATENBHOCTH M T.L.), SKOHOMUYECKOH IIeNIecO00pa3sHOCTH
MPEIOCTABIICHUS] TaKOTO CTaryca IOPTOBBIM TOpOJaM M HPHMOPCKHM DETHOHAM, a
TaKXKe Ha HeOOXOANMOCTH BOCCTAHOBIICHHS PaOOTHI CBOOOHBIX SKOHOMHYECKUX 30H B
Opecckoii obmacti. OTMedaercst, 4T0 CBOOOIHbIE SKOHOMHYECKUE 30HBI CErOJHS — 9TO
aKTUBHOE CPEICTBO IOCYJapCTBCHHOM MONUTUKH, CIOCOOHOE B PAaBHOI CTENeHU U
peaHUMUPOBATh JENPECCUBHYIO TEPPUTOPHUIO, U JaTh JOIOIHUTEIbHBIA UMITYIbC
PErHOHANIBHBIM TOUKaM POCTa.

Kniouegvie cnosa: mopro-¢paHko, cBOOOTHAS ~SKOHOMHYECKAas 30Ha,
TaMOXKSHHBIH PEKUM CBOOOHOM TaMOXKEHHOH 30HbI, Ofecckuii perroH, mopt Oxecca.



Kisanoe C.B. Binvni exonomiuni 30nu ¢ Qoecbkomy peziouni: mpaouuii ma
Hnoeauyii. — Cmamms.

VY crarTi po3mIAmaEcThes ICTOpIsl CTAHOBJICHHS BUTPHUX EKOHOMIYHHX 30H
(mopro-¢ppanko) B OneckkoMy perioHi, mounHaroun 3 XIX cromitra. BinzHauaroTbcs
mepeBard 1X CTBOPEHHS 1 (yHKIIOHYBaHHs. [Ipy JOCTIIKEHHI Cy4acHOTo eTamy
PO3BHTKY OpraHi3aliifHO-IPAaBOBOTO MEXaHi3My BUIBHUX GKOHOMIYHHX 30H B YKpaiHi,
aBTOp 3yNHUHAETHCS HA XapaKTEPHUX PHCAX BUIBHUX EKOHOMIYHMX 30H (IiJIBIOBi
NpaBoBHi Ta (PiHAHCOBO-EKOHOMIUHMI pPEXMMH, HAsSBHICTH IEBHOI criemiami3arii
MiAPUEMHHULIBKOT Ta I1HBECTULIHHOI iSJIBHOCTI TOIIO), €KOHOMIYHOi JOLLIBHOCTI
Ha/IaHHsI TAKOTO CTaTyCy MOPTOBMM MiCTaM Ta IPUMOPCHKHM pErioHaM, a TaKoX Ha
HEOOXIZTHOCTI BiTHOBJICHHSI POOOTH BUIBHUX CKOHOMIUHMX 30H B Opnecbkili 00nacri.
BinzHavaeTbes, 1110 BUIbHI €KOHOMIYHI 30HU CHOTO/IHI — 1€ aKTHBHUM 3aci0 eprkaBHOT
TIOJITUKY, 3IaTHUH PIBHOIO MIpOIO 1 peaHIMyBaTH JCTPECHBHY TEPUTOPIiO, 1 IaTh
JIOIATKOBHH IMITyJTbC PEriOHAIBHIM TOYKAaM 3POCTaHHSI.

Knrouosi cnosa: mopro-¢paHko, BUTbHA €KOHOMIYHAa 30HA, MHUTHHII PEXHM
BiNBHOT MUTHOT 30HH, OneckKuii perioH, mopt Oneca.

Kivalov S.V. Free Economic Zones in the Odessa Region: Tradition and
Innovation. — Article.

The article reviews the history of the formation of free economic zones (porto
franco) in the Odesa region since the XIX century. The advantages of their
establishment and operation are highlighted. During the research of the modern stage of
development of the organizational and legal mechanism of free economic zones in
Ukraine, the author observes the characteristics of free economic zones (favorable legal,
financial and economic regimes; presence of a certain specialization of business and
investment activity, etc.), the economic feasibility of granting of such status to port
cities and coastal regions as well as the need to restore the functioning of free economic
zones in the Odesa region. It is noted that today free economic zone serves as an active
tool of a public policy. It can equally revive the depressed areas and give an additional
impetus to regional growth points.

Keywords: porto franco, free port, free economic zone, free customs zone
regime, Odesa region, Odesa port

Ha ceroggsmmuuii neHL TakOW BHJ SKOHOMHYECKOIO H
TAMO)KEHHOTO DPEXHMa, KaK CBOOOJHBIE HSKOHOMHYECKHE 30HBI
(manee — CO3) unm UX Pa3HOBUIAHOCTH — CBOOOIHBIC TAMOXKECHHBIE
30HBI — IIUPOKO MCTIONIB3YIOTCS B KAYECTBE UHCTPYMEHTa TOProBOM U
SKOHOMHUYECKOM IOJUTHKM Trocymapcts. HecMorps Ha TO, 4TO
TPaJUIUOHHBIM 0OasucoMm (QyHkumoHupoBanuss CO3 sBmseTcs X
OpHECHTANMS Ha CO3MaHWE OJIATOTPUATHBIX YCIOBHH Il BHEIIHEH
TOPTOBJIY, «B KOHTEKCTE CBOOOJHBIX 30H, 3TO YIPOIICHUE MPOLEIYP
TOPIOBIIM HE SIBJISIETCSI CaMOLIETIbIO, U HEPEIKO OPHUEHTUPOBAHO HA
COIICMCTBHE DSKOHOMHUYECKOMY PpAa3BUTHIO PErHMoHa, K KOTOPOMY
NPUMEHSIOTCS JIbIOThI, WM KOHKPETHOM OTpaciy, a TaKkKe Ha
co3fanue 06sbIero uncia padounx mect» [1]. Jlist pemenus Takux
3amay CO3 omepupyroT HE TOJBKO YIPOIICHUSMU TaMOKEHHOIO U
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HaJIOTOBOTO  3aKOHOJATENILCTBA, HO MOTYT IIpeAyCcMaTpuBaTh |
VOPOIICHUS!  aJMUHHUCTPaTHUBHBIX  MHpOLENyp, M  HEKOTOpbIe
0COOCHHOCTH OCYIICCTBJICHHUS ITyOIMYHOTO aJMUHHCTPHUPOBAHHUS
camoii 30Hb1. [ToaTOMyY IpaBOBBIE PEXUMBI COBpeMeHHbIX CO3 HOCAT
KOMIUIEKCHBI ~ XapakTep, BKIOYas B cedi HOpPMBI HE TOJIBKO
HaJIOTOBOTO ¥ TAaMOXEHHOTO  3aKOHOJATelbCTBAa, HO U
aJIMUHUCTPATUBHOTO, XO3SICTBEHHOTO, TPAHCIOPTHOTO U T.A.

Takum 00Opa3oM, B paMKax IPaBOBOTO PEXHMa COBPEMEHHOM
CDO3 00beauHSIOTCS TpPaIULMOHHBIE, CIOXKHUBILHECS CTOJCTHSIMHU
MPaBOBBIE WHCTHTYTHI, HarpaBlICHHBIE Ha coeiicTBre
MEKIyHApOAHOW TOProBjie, M COBPEMEHHBIC, OPUCHTHPOBAHHBIC HA
HOANEPKKY MHHOBAIIMOHHOTO PAa3BUTHS TEPPUTOPHN WM OTpaciel
MpOU3BOACTBA. 1 NMEHHO B paMKax aHajM3a B3aUMOICHCTBUS MEXIY
TPaAULMAMH U HOBaLMSIMU B IIPABOBOM peryiupoBaHuu CO3 MOXHO
OTIPE/ICNUTD MEPCIICKTUBHBIC HAMPABICHUS PA3BUTHS MX TPABOBOTO
peKuMa.

IIpaBoBbIe poOIeMBbI HUCTOPUHU u HEPCTIEKTHB
¢ynkumonupoBanust CDO3  yxe  HEOOHOKPaTHO  CTAaHOBHJIMCH
IPeIMETOM HAay4HBIX MCCICJOBAHUS OTEYECTBEHHBIX YUYCHBIX-
MIPaBOBEIOB, B 4aCTHOCTH Takux, kak B.K. Bacenko [2], B.O. I'aBypa
[3], A.A. XKuruppr [4], B.A. Kozy6, H.J. /[I3ro6anoBa [5],
O.C. Oneitauk [6], O.A. Tomamesckas [7] u apyrue.

OnmHako, MO HamleMy MHEHHIO, BONPOCH  IPaBOBOTO
perynmupoBanre CO3 HOIKHBI pacCMaTPUBATHCS, B TIEPBYIO OUEpPeEib, C
YUETOM pEerMoOHaJbHOW crHenuuKd uX QYHKUUOHHPOBAHUA U
HEPCIIEKTUB pa3BuUTHUA. VIMEHHO NOATOMY MbI B CBOEHl cTarbe
aKIEHTUpyeM  BHUMAaHME  Ha  aHaJM3e  COOTBETCTBYIOLICH
npoOIeMaTHKH B KOHTEKCTe OJeCCKOro pertoHa.

Jmns Onmeccbr m obnmactu CO3 — sBeHue He HOBoe. B 1817 T
ropony Opecce U ee MOPTY, «yCMarpuBasl U3 OIBITOB MHOTHX JIET,
KaKyl0 yIOOHOCTh mpezacTapiser mopT OmeccKwid .... W Kenmas
JOCTaBUTh HOBBIE CIIOCOOBI M OONErdeHHs K pPaclpOCTPaHEHHIO
BHEIIHEHl TOProBIM M K OOOTAILCHUIO TOCYAAapCTBAa IOOIIPEHHEM
NPOMBIIUIEHHOCTH...»  [8], Manudecrom ummeparopa ObUIH



JApOBaHBl «MpaBa M CBOOONA TOPTOBIH, NPHUCBOCHHBIE MOPTO-
¢dpanxo» [8].

[laparpager  BrOpoit w  ommHHagmateii  Manudecra
yCTaHaBIMBAIM TpaBWJia MMIIOPTa, HKCIOPTa M TpaH3UTa TOBAPOB:
«§2. B mopt u ropox Oxeccy ¢ ero OKpyrom A03BOJIIETCS CBOOOTHBIH
1 OSCTIONUTUHHBIHN MPUBO3 BCEX HHOCTPAHHBIX TOBAPOB 0€3 pa3muyms,
HE WCKJII0Yas M TeX, KOW Mo o0mieMy Tapudy K BBO3Y 3allpelICHBL
[IpuBO3MMBIE TOBaphl BIYCKAlOTCS B TOpPOA W €ro OKpyr 0e3
TaMOXKEHHOTO OCMOTpa 1 0e3 TI01auyl YCTaHOBJICHHBIX OOBSBICHUH —
U3 CEro MCKJIKUaroTcs Toibko 70 1 siHBaps 1821 . Beskoro poaa
xJ1e0HOe BHHO U BOAKH, PABHO M JIPyr'He KpPerKue HalUTKH, Tapudom
K BBO3y 3amperieHnbie. §11. Bee npeametsi, npuBo3umeie B Oneccy
W3HYTPHU TOCYAAapCTBA CYXOIyTHO, Kak A MOTPEOJIeHUS B CaMOM
ropone, Tak ¥ IyTeM TPaH3UTa WIU K€ Ui OTIYCKa 3a IpaHully, Ipu
Mpoe3/ie Yepe3 3aCTaBbl He TUIATAT HUKAKO# MouuTuHeD [§].

OpnHako uctopus mopro-ppanko B Ozecce Hauyalach HECKOIBKO
paHee — MPaKTUYECKU cpasy Mocjie OCHOBaHMs ropoaa — B 1797 rony,
korna VHOCTpaHHBIN MarucTpar B JMIE MOAMNOIKOBHHKA AdaHacus
Kec-Ommy cpenm  XKu3HEHHO BaxHbIX Uit Onecchl  JIbIOT
XOAaTalcTBOBaN Iepen umieparopom llaBiom o mpenocTaBieHUN
TOpOoJy cTaryca «mopTo-ppanko». OIHAKO UMITEPATOp PEIIUTEIHHO B
3TOM OTKa3aJl, OTBeprasg MHOTO€ M3 TOro, K YeMy TeM HWJIM HWHBIM
o0pa3zoM mumMera oTHolIeHue ero Math — Exarepuna 11 [9].

Uepes cemuanmare et — B 1814 rogy — Mok ne Pumienne B
cBOEH 3amucke Ha 25 crpanunax unoxun Mmneparopy Anexcanpy I
CBOM IIaHbI 10 TpolBeTanuto [Ipuuepromopesa. Hapsay ¢ uneeit mo
cTarycy MopTo-(ppaHKo MM H3JIarajiuch MBICIH U 110 OCBOOOXKICHUIO
OT TaMO)XEHHBIX COOPOB JKCIIOpTa 3€PHA, CTPOUTENBCTBY IOPTOBBIX
COOpYKEHHI, OMaroyCTpoWCTBy Topofa M TIOpTa, YUPEKACHHUIO
OHMp)KH, KOHTOpPHI JJIsi OOMEHA JICHEI, CTPOWTENLCTBY OOJBHHII,
OCHOBAaHHIO KOMMEPUECKOTO Cy[a, CO3[aHHI0 B IIEHTpE Tropoaa
OynbBapa ¢ JiecTHHLEH u mpodee. [Opomy MpesocTaBiIsiIoch MPaBo
OECMONUTMHHOTO BBO3a 3arpaHUYHBIX TOBAPOB M HMX MPOJAXKH Ha
CTpOTO OrpaHW4eHHOI Tepputopud. M BoT, uepe3 Tpu roxa — B 1817
rony — yBuaen cBeT ManudecT o MpedoCTaBlIeHHH TaKoro CTaryca
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Opecce, a yxxe B 1822 romy ropom coOpai TaMOKEHHBIE TOXOIBI,
paBuble 14,5% BCceil CyMMBI TOCYIapCTBEHHBIX IOXOJOB HMMIICPHU
[10].

3a 4yTh OOJiee YeM COPOK JIET CYIIIECTBOBaHHS TOPTO-PPaHKO B
Opecce HaceneHue TopoAa BBIPOCIO B JBa pa3a, YBEIMYWINCH
JIOXOAbl Ka3Hbl, TOPOJ IMOMCTHHE CTaJl IOXKHOW MOPCKOM CTOJIMIIEH
UMIIEPUH.

MHoro mo3nmHee, ¢ OOpeTeHHEM YKpawHOH HE3aBHCHUMOCTH,
OMBIT cO37aHMsE M PabOTBl 30HBI TOpTo-(paHko B Opmecce ObLT
MEPEHAT COBPEMEHHBIMH CHeNHaIncTaMd B cdepe TpaBa U
SKOHOMHKH. B pe3synbrare ux paboThl YBUIEIH CBET 3aKOH YKpPaWUHBI
or 13.10.1992 1 «O0 o00ImMX [ONOXKEHUSAX CO3JAaHUA U
(YHKIIMOHMPOBAHMS  CIICIMATIBHBIX (CBOOOIHBIX) 3KOHOMUYECKUX
3o» [11], psia 3akoHOB W MOA3AKOHHBIX AaKTOB O CO3JaHUM WU
(YHKIIMOHMPOBAaHUM TaKOW 30HBI IuIOm@AAbi0 okoo 30 ra Ha
Teppuropun OneccKoro Mopckoro Toprosoro nopra [12-15]. Oagnako
CPaBHUTH OPTaHU3ANMOHHO-TIPABOBOM MEXaHM3M U TTONIE3HBIN 3 dekT
nopro-¢ppanko XIX u XXI BekoB, K COKaJCHHUIO, BPSI JI1 BO3MOXKHO,
U HOBOE TYT, BOIIPEKU YCTOSIBIIEMYCS MHEHUIO CUUTATh €r0 JYYIIHM,
9YeM CTapoe, 0KUITAEMBIM «IKOHOMHUYECKAM TyIOM» HE CTaO.

B nmepeBome ¢ WTaNBSIHCKOTO porto franco O3Ha4aeT
«cBoOOmHBI TopT» [16, ¢. 109, 192] ¢ OGecrnoOUUIMHHBIM BBO30M U
BBIBO30M WHOCTPaHHBIX TOBapOB. DakTHUYECKH TO XKe, UTO U free zone
B MexXayHapomHOW KOHBEHIIMM TI0 YTIPOIICHUIO W TapMOHH3AIUN
TaMOkeHHBIX Tporienyp (Kuoro, 18 mas 1973 1) [17]: «uactb
TEPPUTOPUU JIOTOBAPUBAIOIICHCS CTOPOHBI, B Mpejesiax KOTOpOu
pa3MeIleHHbIe Ha HEel TOBaphl, KaK MPaBUIIO, PACCMATPUBAIOTCS Kak
HaxoJsIIMecs 3a IpeAesaMu TaMOXKEHHOM TEpPpPUTOPUHU, HACTOJNBKO,
HACKOJIBKO 3TO KacaeTcs BBO3HBIX TAMOXKCHHBIC MOILINH U HAJIOTOBY
(Specific Annex D).

3akon Ykpamabel oT 13.10.1992 . «O06 o0mHMX TOIOKESHHUSIX
co3maHus ¥ (DYHKIMOHUPOBAaHWS  CHEIUANBHBIX  (CBOOOIHBIX)
SKOHOMHUYECKUX 30H» onpenenser C33 Kak 4acTh TEPPUTOPUU
YKpauHbl, HA KOTOPOM yCTaHABIMBAIOTCS U JACUCTBYIOT CIELIMAIbHBIN
MPaBOBOM PEXHUM OSKOHOMHUYECKOM JESTENIbHOCTH U IOPSIIOK
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NpUMEHEHUs] U JEHUCTBUS  3aKOHOAArelnbcTBa  YKpauHbl. Ha
TEPPUTOPUM 3TOM 30HBI JEUCTBYIOT JIBIOTHBIE TaMOXCHHBIE,
BaJIFOTHO-()MHAHCOBEIE, HAaJIOrOBbIE u TpyTHe YCIIOBUS
SKOHOMHUYECKOM JIEATENbHOCTH HAIMOHAJIBHBIX K HWHOCTPAHHBIX
ropuandeckuXx W pmsmdeckux gwmn (cT. 1). B craree 3 3akoHa
npuBonsaTcs Tunbl CO3: cBOOOIHBIE TaMOXXEHHBIC 30HBI M IIOPTHI,

9KCIIOPTHBIC, TPAH3UTHBIC 30HBI, TaMOXCHHBIC CKJI1aJbl,
TCXHOJIOTHYCCKHE TapKu, TCXHOIIOJIHUCHI, KOMIIJICKCHBIC
MIPpONU3BOACTBCHHBIC 30HBEI, TYPUCTUYCCKO-PEKPCATUOHHEIC,

CTpaxoBble, OaHKOBCKHE M T.I. OTAeNbHBIC 30HBI MOTYT COYETaTh B
ce0e (yHKUMH, IPUCYIIUE Pa3IUYHbIM THIaM CI3.

Bmecte ¢ Tem, HEOOXOOMMO MOBTOPHUTBECS, YTO Oa3ucoM
coznanus oboi CO3, 0e3yCIIOBHO SBIISIOTCS TAMOXKEHHBIEC JIbTOTHI.
O10 O0OBACHAETCA TEM, 4YTO  «OONBIIMHCTBO  HMHBECTULIMH
MPUBIICYCHHBIX TOJIUTHKON OTKPBHITBIX JBEpEeH, TaKHX Kak OaHKH,
TOProBbl€ KOMITaHHH, TOAPSITYMKH, BIAACIbLBI CKIaJ0B, IPOBANIEPHI
YCIIyT OpUEHTHPOBaHbI B O0JIbLIEH Mepe Ha MOANEPKKY UMIIOPTa, YeM
sKcropra. Jaxke MPOU3BOACTBEHHBIE MPOEKTHI B CBOOOJHBIX 30HAX,
KaK Mbl BUJIUM, SBJIAIOTCSA CHJIBHO 3aBUCHMBIMH OT UMIIOpPTA...» [18,

p. 124].

Takum o6pazom, CO3 — 3TO YacTh TEPPUTOPHH TOCYAAPCTBA C
0c0o0BIM PEKUMOM, 00ecrieynBacMbIM CHeTIMaTbHBIM
3aKOHOJIATENTLCTBOM, KOTOpOe OXBAaTHIBAET TaMOXEHHOE

perymupoBaHue, HAIOTOOOIOKEHWE, JIMIICH3UPOBAHUE, BHU30BOC
odopmiieHre, OAHKOBCKYIO JICSITEIBHOCTh, HWMYIICCTBEHHBIC U
3aJIOTOBBIE  OTHOWIEHHWS (B TOM 4YHCIIE Kacaloluecs TIpaB
COOCTBEHHOCTH Ha 3€MJIIO), IPEOCTABICHUE KOHIIECCUH, YIIpaBICHUE
cBOOOHOM 30HOH. Onpenenennyto cnennpuxy B CO3 MOTYT UMETh
TaKXKE aKThI TPYIOBOTO U COLMATBHOTO 3aKOHOIATEIILCTBA.

Crnemyer OTMETHTh, YTO HENOCPEACTBEHHAS KIaCCHU(PUKAITUSL
CD23 BO MHOTOM 3aBHCHT OT TOTO, C IMO3WIMH Kakoil W3 oTpacieit
3aKOHOJIATENILCTBA MBI PACCMATPHBAEM COOTBETCTBYIOIIHIA MPABOBON
pexum. Tak, HampuMmep, 3aKkoHOAATeTLCTBO EC (hakTudaeckn 0CHOBOM
knaccupukanmu CO3  ompenenser OCOOCHHOCTH OCYIIECTBICHUS
KOHTPOJISI 32 TIepEeMEIIeHHEM TOBapOB Uepe3 TPaHUIIBl JaHHON 30HBI
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Ha 3T0¥i OCHOBE BBIIEIAIOTCS /IBa THIA OXPaHbBI IPABOBOTO PEXHUMa
30HBI:

- oOoO3HaueHHass W 3aKpbITas CBOOOMHAs 30HA, BBO3HBIE U
BBIBO3HBIE MYHKTBI KOTOPOH SBISIFOTCS OOBEKTOM KOHTPOJSL CO
CTOPOHBI TAMO)KEHHBIX BIIACTEH;

- OTKpBITBIC CBOOOJHBIC 30HBI, TN TAMOKCHHBIM KOHTPOJb U
TaMO)KEHHBIE (POPMATLHOCTH, TaK K€ KaK M HOPMBI OTHOCHTEIFHO
yIUIaThl TaMO)KEHHBIX IUIaTeKeW MPUMEHSIOTCS B COOTBETCTBHU C
TpeOOBaHHUSMH TPOLETYPHl TAMOXKEHHBIX CKIanoB [19, p. 17-1].

IIpu Bcem mMHOTOOOpa3un CI3, MeHCTBYIOMNX B MHUPE, MOXKHO
BBIJICTIUTH HEKOTOPBIE KPUTEPHUH, OOIINE AJISI BCEX:

1) JIOKATBHOCTH TEPPUTOPHH, Ha KOTOPOH cosmaercs CO3;

2) pneiictBue Ha MJAaHHOW TEPPUTOPUH OCOOOTO JIBIOTHOTO
MPaBOBOTO U (PMHAHCOBO-DKOHOMHYECKOTO PEXHMMa M0 CPAaBHEHHUIO C
XO03SHICTBEHHBIMH u 3aKOHOATENTbHBIMH YCIIOBUSIMH,
CYIIECTBYIOIIMMH B CTpaHE B II€JIOM; B PAJIEC CITy4aeB afMUHUCTPALIUU
C33 mnpenocTaBisercss MpaBO MNPUHATHA PEIICHUM M0 IIUPOKOMY
CIEKTPY SKOHOMHUYECKHX BOIPOCOB, HapsAy C 3TUM JEATEIBHOCTh
cyopekToB CO3 ommpaeTcss Ha BCECTOPOHHIOIO IPABUTEIHCTBEHHYIO
MOJIEPAKKY ¥ TOCYAapCTBEHHbIE TAPAHTHH;

3) HaJIN4re OTIpeIeNICHHOM CHeHaIN3aIN
MIPEeIPUHAMATEIHCKOM W HWHBECTULIMOHHOM JesTensHocTH B CO3
[20].

MupoBoii ombiT co3maHuss W (yHKUMOHMpoBaHUS CDO3
MOKA3bIBAET, YTO B MPOMBIIUICHHO PAa3BUTHIX M Pa3BUBAIOIIUXCS
CTpaHax »dTH TPOIECCH NPUHIWIHAILHO pa3indarTcs. B
Pa3BUBAIOLIMXCS CTPaHAX TIABHBIMH (DYHKIIUSIMU, KOTOPBIC MTPU3BaHbBI
BEIMONHATE CO3, SBIAIOTCH: JOCTIXEHHE OoJiee BBHICOKOTO YPOBHS
WHIyCTpUAIN3ALMY, BKIIOUYCHWE WM TOBBIIIEHHE POJM CTPaHBI B
MEXIyHapOoAHOW ToproBie. OCHOBHBIM WIIM AK€ €AMHCTBEHHBIM
WCTOYHHKOM TIPHBJIEKAEMOIO KallUTajla B OTOM CIlydae SBISIOTCS
WHOCTPaHHbBIC HHBECTHUIIHH.

Hampumep, B  pamkax 3akoHomarensctBa EC, (C33
MOTCHIMAILHO ~ OONIaal0T  LEJIBIM ~ CHEKTPOM  CTHUMYJOB  JIIS
TIPYBIICYEHIS MHOCTPAHHBIX HHBECTHIINI.
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B mepByro odepenp, KOMIIAHMM  MOXET  IPUBIEKAaTh
BO3MOYKHOCTh XpPaHEHUS BBE3CHHBIX TOBApOB B COOTBETCTBHM C
JBTOTHBIMHA TaMOXEHHBIMH TIpaBmiamMy. OTCpOYKa yIIaThl HAJIOTOB,
moka ToBap He OyaeT (aKTHYECKHM  HCIOJIB30BaH  JHOO
PEIKCIIOPTUPOBAH, MOXKET YAYIUTH PHUHAHCOBBIN 000POT KOMITAHUH.

Eme onHMM TpeuMMyIlIecTBOM Il KOMIAHUM  SIBIIAETCS
mddepeHIaTbHBIN HAIOTOBBIA PEXUM, NpesiaraeMblid B Ipezenax
30HBI, B OCHOBHOM B OTHOIIEHHH HAJIOTOBBIX JIBIOT, CBSI3AHHBIX C
HAJIOTOM Ha J0XOAbl ()M3UYECKUX IUI[ WM HajJora W Hajora Ha
JI00ABIIEHHYIO CTOUMOCTb.

B-TpeTbux, BaYKHBIMH SBIISIOTCSI HCHAJIOTOBBIE CTUMYIIBI, TAKHAE
KaK TOCYJapCTBEHHbIE CyOCHIWHM Ha Pa3BUTHE IIFOJICKHX DPECypCcOB
nu00 Hay4yHBIX HCCIelOBaHHH W pa3paboTok (R&D), Tak Kak
BO3MO)KHOE  IPEJIOKeHHE  aJIMUHHCTpAIiell  3€MeNbHBIX U
CTPOUTENHHBIX OOBEKTOB IO CTABKAM HIKE PHIHOYHBIX.

Haxkonern, 3Tv nmpeuMyIecTBa yCHIMBAIOTCS 3a CYET Pa3BUTOMN
nHOPACTPYKTYPHI, B TMEPBYI0 odepenb B Tex CO3, KOTOpble yAO0OHO
pacroyoKeHbl Ha TEPPUTOPUH HJIM MOOJIM30CTH MOPCKMX U PEUHBIX
ITOPTOB WJIM a3poIropToB [1].

B pa3BuTthix cTpanax cozganue CO3 Ucnonbp3yeTcs B OCHOBHOM
KaK HMHCTPYMEHT pPErdoHaJIbHOM mnoiuTuku, T.e. CO3 cosnmarorcs
MMEHHO B TE€X pErhHoHax, IZe HEeoOXOAMMO TIOBBIIIEHHE YPOBHS
SKOHOMHYECKOTO M COOTBETCTBEHHO COIMAIbHOTO pa3BuTus. [lpm
9TOM B KaueCTBE KPHUTEPHEB TPH BBHIOOPE TEPPUTOPHUH IS CO3TAHUS
C33 ucnonb3yroTcsl ypoBeHb 0e3paboTHLBI U YPOBEHb ACHEKHBIX
JIOXOI0B HaceseHus. UHncio pernoHOB, KOTOPBIM MPEIOCTABISIOTCS
CHeLMalbHble  DKOHOMMYECKHE  YCIIOBHMS  pa3BUTHA,  Bcernma
orpanu4eHo [20].

B MupoBoii mpakTHKE TEPMHH «CBOOOAHAS SKOHOMUYECKAs
30Ha» MOJYYMJI IIMPOKOE PACHpPOCTPaHEHHE B TEUCHUE MOCIETHEH
YeTBEPTH IPOIILIOTO CTONeTHs. B cOBpeMeHHOM BHIE OHM BO3HUKIIN B
Havyane 70-X TOIOB B CTpaHaxX IOr0-BOCTOYHOM Asmm. Bckope 3T
CTpaHbl TPHOOpENN Ha3BaHHWE «a3MATCKUX THUTPOB», Omaromaps Hux
9KOHOMHUYECKOMY IMPBDKKY 32 CYET JOCTHKEHHUS] Haubojiee BHICOKUX B
MHUpPE TEeMIIOB pa3BUTHA UX Xo3sUcTB. Eie 1 suBaps 1970 rona, ogHoi
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n3 nepBbix B mupe, HOxHas Kopest mpussia 3akoH 00 yUpeKICHUU
C33 [21, p. 31] ¢ uensio NpUBIEYEHUS] UHOCTPAHHBIX WHBECTUIH,
CTUMYJIMPOBaHMS  YBENWYEHHS  OKCIOpTa, pOCTa  3aHATOCTH,
YCOBEPILIEHCTBOBAHUS MPOMBIIIJIEHHBIX TEXHOJIOTUH M, B KOHEUHOM
UTOTE, YCKOPEHUSI SKOHOMHYECKOTO pa3BUTHs CTpaHbL. B 90-e rompl
0 TeMITaM 3KOHOMHUYECKOTO POCTa MUPOBBIM JinziepoM ctan Kutaid, B
KOTOPOM CETOIHS YCIEIHO paboTaroT 5 0COOBIX SKOHOMHYECKHX
peruoHoB, kotopsie ente B 1980 . momyuwmm neroter CO3. B 1990 1 x
HuM npucoenuHmics [lynyn B Illanxae, mo oObemaM HWHBECTHIIMI
90-x TO/IOB MPEBBICHBIINI CyMMapHBIH 00beM HHBECTUITNH 5 0COOBIX
SKOHOMUYECKUX PErHOHOB MouTH 3a 20 JeT (COOTBETCTBEHHO 25 U 22
mipa. mon). Kpome storo, 14 ropomoB Kuras momyuwmmu craryc
OTKPBITBIX ~MPUMOPCKUX Tepputopuii [22]. HmeHHo dakrop
MIPUMOPCKOTO TI00Epe b BOCTOYHBIX TeppUTOpuii Kuras mo3Bommn
9THM PETHOHaM BBIMTH B JIUAEPHI IKOHOMUYIECKOTO PAa3BUTHS CTPAHBL.
Bcero Ha Tepputopun kutaiickux CO3 B Teuenue nocneanux 20 ner
ObUTO BBeIeHO B JeiicTBHe okojo 5700 mpeanpusATH ¢ ydacTHeM
uHOCcTpaHHoro kanurtana [23]. ITIpuOMMKEHHOCTH K MOPCKOMY
moOepeskpi0 0e3yCIOBHO MOBIHSIA HA Pa3BUTHE ITUX TEPPUTOPHN U
ycnex co3gaHHbIXx CO3, 4TO M HE YIUBHUTENBHO — MOPCKHE TOPTHI
W3/1aBHA CYMTAFOTCS MOPCKUMH BOPOTaMHU TOCYIAPCTB, IMEHHO TYT —
HauOOJBIINIA TPy30000pOT, HUMEHHO TYT (B MOPCKHUX IOPTax
HpesHero Puma) 3apopmnuck B Hadane HOBOW JpbI  TEpPBbIC
TaMO)KEHHbIE TIpaBuIIa — lex portus.

Ceronnst TopofioB WM Tepputopuil co crarycom CO3 B mupe
HacuuthiBaeTcs 6onee 3000. Toipko B EBpore cymecTByet okono 130
C33, a B CIIA na ocHoBe crnenuanbHOro 3akona 1934 r. (Foreign-
Trade Zones Act) [24], TIpUHATOTO ¢ TIPUXOIOM K BIACTH MPE3UICHTA
OpanxnmHa Py3sensra, pynkunonupyet 6omnbiie 180 C33, kotopbie
TaM UMEIOT Ha3BaHHE «BHEITHETOPToBhIX 30H». Obmee uncmo CI3 B
CIIA cerogas Bospocio mo 300. Camoii OombIIoi cpemnt HHUX
siBisieTcsl HaydyHo-TexHudeckass CO3 «CHIIMKOHOBasl JOJMHAY», TAE
cocpenoToueHo 20% MHPOBBIX 00BEMOB MIPOU3BOICTBA KOMIIBIOTEPOB
U Jpyrod BBIYMCIUTEIBHOW TEXHHMKH. Bmecre ¢ TeM, Kak B
WHOCTpPaHHOM, TaK W B OTEUECTBEHHON Hay4yHOW JMTEparype
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pacnpoctpaneHo ompeneneHrne CO3 Kak YacTH HAIMOHAIBLHOW
TEPPUTOPHHU, SKOHOMHUESCKUI MMOTEHIMAT KOTOPO OPUEHTHUPOBaH Ha
pelieHre crienuduyecko 3amaun (WM KOMIUIEKca 3amad). OTo
BBIJICNISIET PACCMATPUBAEMYIO YacTh TEPPUTOPHUU CTPaHBI U3 OOIIETO
piama. B 1O ke Bpems mpeAnpuHUMATETbCKas JeSATEeNbHOCTh Ha
teppuropun CO3 mokHa OBITH HANpaBlieHa Ha pEIIeHUE MpoOiIeM
ONTUMAJIBHOTO Pa3MENICHUs] MPOM3BOMUTEIBHBIX CHII B IEJIOM IIO
CTpaHe, a TAaKKe €€ MHTETPaIluy B MUPOBOE X035HCTBO [23].

B Opnecckoli 001acT B COOTBETCTBUM C 3aKOHAMU YKpPawHBI OT
23.03.2000 1. Ne 1605-III [25] m Ne 1607-1I1 Oputm ydpexnaeHsl aBe
CO3: «Penm» (Ha Tepputopun roposa Pern Onecckoii odnactu ooieit
wiomaapto 94,36 rTekrapa B TrpaHUIAX 3€MENIbHOTO  Y4acTKa,
IPEIOCTABIEHHOIO B IOJb30BAHUE PEHUIICKOMY MOPCKOMY TOPrOBOMY
nopty) u «llopro-dpanko» (Ha Tepputopun OneccKoro MOpPCKOTO
TOPrOBOIO TMOPTa B MpEeax UCKYCCTBEHHO HACHIMAHHOW U HAMBITOU B
akBaropn  Opecckoro  3ammBa  UepHOro Mopsi — TeppUTOPUU
KapantuaaOoro Mona momianpio 32,5 rekrapa). O6e CO3 co3manHbl B
IopTax, Ha JOCTarOYHO OTPAHUYCHHOH TEPPUTOPHU, 00C HMEIOT
UIACHTHYHBIC TICTH: <«3aydeHHS IHBECTHINH y TIPIOPHTETHI Taiy3i
BUPOOHUIITBA IS 30€PEKEHHS ICHYFOUHMX Ta CTBOPESHHSI HOBUX POOOYHX
MICIIb, BIPOBADKCHHS HOBITHIX TEXHOJOTIH, CHPHUSHHSI PO3BHTKY
30BHIIIHLOCKOHOMIYHUX 3B’SI3KIB Ta MMiINPHEMHUIITBA, 3aBAHTAKCHHS
MOTY)KHOCTEH  TOPTOBOTO ~ KOMIUIEKCY  Ta  PO3BHTKY  HMOTO
iH]pacTpyKTypH, 30UTBIIEHHS MMOCTABOK BHCOKOSKICHMX TOBapiB Ta
HOCIIYT, CTBOPEHHSI Cy4acHOI BHPOOHMYOI, TPAHCIIOPTHOI i PHHKOBOI
mHdpacTpykTypm» (cT. 1 3akona Ne 1605-111 u ct. 1 3akona Ne 1607-111).

Bromxkernas s¢dexruBHocts CIO3 «Penn» ¢ 2000 roma — T.e.
pasHHIlAa ~ MEXAy  IJIbIOTaMH,  TOJYYEeHHBIMH  CyObeKTaMu
(DYHKIIMOHMPOBAHMS, W HAJOTaMU, KOTOPhIC OHU MPUHECITH, —
cocraBusia 18 MIJIH TpH 3a Bce BpeMs paboThl 30HBI. A 1o «Ilopro-
@panko» 3ta mudpa cocrasnser 294 muH rpH. U 310 1ipu TOM, 9TO
YKpauHCKHE TIOPTHI 3HAYUTEIBHO OTPaHUYEHBI CBOEH IIIOMIAABI0 — I10
CPaBHEHHUIO C €BPOIEHCKIMH aHAJIOTaMH, Tl TPy30000pOT BHIIIE B
pasel, a Imiomaas — Oonbiie B Thicsud pa3! CpaBHUTEIBHBIC
WCCIIeZIOBaHUS TToKazarenel 3ddexrnBHOCTH paboTel mopTta Omecch
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u optoB Mapcens, 3eOprorre, AnTBeprieHa u Porteprama Gomnee uem
yOenuTenbHbL: ToKaszaTenb 3¢ dekTuBHOCTH B Mapcerne cocrasisier 10
TBHICSTY TOHH Ha TekTap, 13,5 Thicsa TOHH B 3e0Oprorre 1 B AHTBEpIICHE —
u 29 Teicsy ToHH B PorTepmame. A B OnmecckoM nopty — 157 Thicsiu
TOHH Ha Tektap! B mecTs pa3 Brle, yem y camoro 3(h(heKTHBHOTO TIO
JAHHOMY TIOKa3aTelro opTa EBporibl, He ToBOps yke 00 OCTalbHBIX.
[Tpu 3ToMm, B koH1Ie 2004 — Havane 2005 roga ObUTO PUHATO PELICHNE
CBEpHYTH paboTy abcomoTHO Becex CO3 Yikpamubl. DakTHUECKH fe-
I0pe OHM OBUIM COXpaHEHBI, HO Je-(hakTo HX (PyHKIMOHHPOBAHUE
OBIJIO IPUOCTAHOBIICHO [26].

CeropHs, B YCIOBUSIX )KECTKOH OIOMKETHOW SKOHOMHUH CPEACTB,
CJIOKHOM IKOHOMHUYECKOW CUTYaIluHl M pocTa 0e3paboTuilbl 0cOOEHHO
aKTyalbHO BO3pOXKAEHHE 3()(PEKTUBHOW MPAKTUKU TPHUBICUCHUS
JIOTIOJTHUTENIFHBIX PECYpCOB, MHOCTPAHHBIX WHBECTUIMK B Hauboiee
MIpYBJIEKaTeNbHBIE CEpsl XO3IHCTBOBAHUS — TOPIOBIIO, TYPH3M,
PEKpEeaIlMOHHO-TYPUCTHYECKOE XO3SICTBO, YTO TMOBJEYET 3a CO00H U
yBeNMUeHHe KonudecTBa pabounx wmecT. VIMeHHO »OTH 1enu
npecnenyer CO3 «Ilopro-ppankoy, mpemnaraemMas K CO3IaHHIO HA
tepputoprn Onecckoii 00macTH MpoekToM 3akoHa YkpawHBI «O
CcBOOOIHOM (criennanbHOM) SKoHOMU4YecKoi 30He «IlopTo-hpaHKo»
(Ne 4245 ot 17.03.2016 1) [27] (mamee — IIpoekT), BHECEHHOTO B
MOPSIIKE  3aKOHOAATETbHOM WHUIIMATUBBI HAPOAHBIMHU JEMyTaTaMH
B.3. PabunoBnuem, C.B. KusanoBemv, O.C.IIpecmanom u
AWM. Kucce. HeoOxomumo Takke BCIOMHHUTb, YTO THETHIUA
C.B. KupanoBa 0 BHEAPCHHUU PEeKUMa CBOOOIHON 3IKOHOMHUUECKOH
30HBI «I[lopTo-Ppanko» B OmecckoM MOPTY 3a OU4CHHh KOPOTKOE BpEMs
Obula TOIIEPXKAaHA HEOOXOAMMBIMU 25 THICSYAMH TOANUCEH U
BcTpeTwia nogaepxky Ilpesunenra Ykpaunsl [1.A. [Topomenko [28].

B IIpoekre 3akperieHbl JABHO OXXKHMJAEMblE H3MEHEHHUS B
OpraHU3alMOHHO-TIpaBOBOM MexaHuzme paboter CDO3  «llopro-
(bpaHKo»:

1) TepputopuansHOe pacmupeHne A0 rpaHun  Omecckoit
o0J1acTv, 4TO 3HAYUTENHHO YBEIHYHT BO3MOKHOCTH W TIPUBIICYET
JIOTIONIHUTENFHBIE TOBAPOIOTOKM B KPYIMHEHIINE TMOPTHI PETHOHA —
Oneccy, Yepnomopck, FOxHbi#, benaropon-JlHeCTpOBCKHiA, TO3BOIUT
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B pa3sl  TOMHATh  HMHBECTHIHMOHHYIO  IPUBIIEKATEIbHOCTH
PEKPEAIOHHO-TYPUCTHYECKOTO  KOMIUIEKCa BCEX MPHOPEKHBIX
TeppUTOpHIA 00TaCTH;

2) yCTaHaBIMBAIOTCA OOHOBJEHHBIE C YYETOM H3MEHEHHH
JCHCTBYIOIETO 3aKOHOAATEIECTBA W MHUPOBOW INPAKTUKH YCJIOBUS
OCYILECTBIICHUS TMPEeANPUHUMATEIbCKON AEATeNbHOCTH, MOPSIOK
BBO3a M BbIBO3a ¢ Tepputopun CO3 TOBApOB M APYIUX MPEAMETOB,
O0COOEHHOCTH HAJOTrOOONOKEHHSI W BAJIOTHOTO PETYIHUPOBAHUS Ha
teppuropun CI3 «Ilopto-Pppankoy.

Oco0eHHOH TIPOpPaOOTAaHHOCTHIO OTIMYAIOTCS CcTaThll [Ipoekra
(UCKaNbHON HANpaBIEHHOCTH, MPEACTABISIONINE, Ha Hall B3I,
0cOOBIIl HHTEPEC ¢ YUeTOM TeMAaTUKHU HACTOSIIIET0 N31aHMs.

Tak, B coorBeTcTBUU €O CT. 9 «llopsaok BBO3a Ha TEPPUTOPHUIO
CO3 «llopro-ppanko» TOBApPOB W IPYTUX IIPEAMETOB M BBIBO3a
TOBapoOB M ApPYrux npeameroB ¢ teppuropun CO3 «llopro-hpankoy,
«1. Ha Tepputopun C33 «llopro-ppaHKo» BBOAUTCS TaMOXEHHBIN
peXuM CBOOOTHOM TaMOKEHHOH 30HEI.

B cooTBeTcTBUM C 3TUM CHEHUATBHBIM TAMOKEHHBIM PEKUMOM
Ha Teppuropun CO3 «IlopTo-ppaHko» ycTaHABIABACTCS CIIETYIOITHA
MOPSIIOK BBO32 (BBIBO32) TOBAPOB U IPYTHX MPEIMETOB:

a) B cClIyyae BBO3a TOBapOB W JAPYTHMX IpPeIMeToB (Kpome
MOAAKIM3HBIX TOBApPOB) M3-32 MPEAETIOB TAMOXXCHHOW TEpPUTOPUHU
VYkpaunsl Ha Tepputoprio CI3 «IlopTo-hpaHko» Uit HCIOIB30BAHUS
B nipeaenax CO3 «llopro-hpaHko» BBO3HAS MONUINHA HE B3UMAETCS;
ofepaly 0 BBO3Y TaKUX TOBApOB H3-3a INPENENIOB TaMOXXEHHOM
TEPPUTOPUN YKpPaWHBI 00JararoTCs HaJOTOM Ha J0OaBICHHYIO
CTOUMOCTb I10 HYJIEBOH CTaBKE;

0) B ciyyae BBO3a Ha TaMOXKCHHYIO TEPPUTOPHIO YKPauHBI C
teppuroprn CI3 «IlopTo-hpaHKo» TOBApOB M IPYTHX IPEAMETOB,
KOTOpblE  TpeIBapuUTEIbHO OBUIM  BBE3CHBl HM3-3a  IPEIEIIOB
TaMO)KEHHOH TeppuTopuu YKpauHbl Ha Teppuropuio C33 «Ilopro-
(paHKO», HAJIOTH YIUIAYMBAIOTCS B TOPSAAKE, YCTaHOBJICHHOM
3aKOHOJIATEeILCTBOM YKpauHsl UL HaJIOr000JI0KEHHS
HMMIOPTHPYEMBIX.

B TamMOXXeHHYI0 CTOMMOCTH TOBapOB W APYTHX IPEIMETOB,
YKa3aHHBIX BBIIIE, HE BKJIIOYAETCA CTOMMOCTb YCIyI MO XpaHEHUIO
TOBapoB W JPYIHX TPEIMETOB, WX TIeperpys3ke, IOpadoTKe,
COPTHPOBKE, MAaKETUPOBAHUIO, OCYIIECTBIAEMBIX Ha TeppuToprn CO3
«Ilopro-dpanko».

Onepauyy Mo MPEAOCTABICHUIO YKA3aHHBIX YCIYT MOJIEXKaT
OOJIO’KCHUIO HAJIOTOM Ha J00aBICHHYIO CTOMMOCTH IO HYJIEBOH
CTaBKe;

B) B ciny4ae BeiBo3a ¢ Teppuropuu CO3 «Ilopro-dhpanko» 3a
MpeAesl TAMOXEHHOW TEPPUTOPUH YKpPaWHBI TOBAapOB M JPYTHX
MPEeAMETOB, IPOU3BEICHHBIX, B TOM 4YHCJI€ TOJHOCTBIO WU
JOCTAaTOYHO TepepabOTaHHBIX WIM OOpaOOTaHHBIX Ha TEPPUTOPHUU
CO3 «llopro-(hpaHko», BbIBO3HAS IMONUIMHA U AKIU3HBIN HAJIOI HE
B3MMAIOTCS, a HaJloI' Ha J00aBJICHHYIO CTOMMOCTb B3MMAeTCsl IO
HYJIEBOM CTaBKE;

r) B ciy4ae BbIBo3a ¢ Tepputopun CO3 «llopro-hpanko» 3a
npenensl TAMOKCHHOW TEPPUTOpUM YKpauHbBl TOBApOB U APYTHX
MPEAMETOB,  INPEABAPUTENIEHO  BBE3EHHBIX  M3-32  IIPE/IENOB
TaMOKEHHOM Tepputopur YkpauHbl Ha Teppuropuro CI3 «Ilopro-
(paHko», BBHIBO3HAS TOIUIMHA M aKIM3HBIA HAJOr HE B3UMAIOTCH,
HaJIOT Ha 100aBJICHHYIO CTOMMOCTb B3UMAETCA II0 HYJICBOH CTaBKE;

) B cilydae BBIBO3a TOBAapOB M JAPYIHX IPEIMETOB (Kpome
MOZAKIM3HBIX TOBAapOB) C TAMOKEHHOW TEPPUTOPHU YKpaWHBI Ha
tepputoputo  CO3  «llopro-¢panko» BBIBO3HAS TIONIIMHA HE
B3UMaeTCs, a HaJor Ha J00aBICHHYIO CTOMMOCTb B3UMaeTCs IO
HYJIEBOU CTaBKE;

€) B CiIyyae BBO3a TOBapOB U JpPYrHMX IpPEAMETOB,
NPOU3BENCHHBIX, B TOM YHCJIC MOJHOCTBIO WM JIOCTaTOYHO
nepepadOTaHHBIX WM 00paboTaHHEIX Ha Tepputopun CI3 «Ilopro-
(bpaHKo», Ha TAMOKEHHYIO TEPPUTOPUIO YKpauHbl ¢ Tepputopun CI3
«Ilopro-hpanko» BBO3HAs MONUTMHA HE B3MMAeTcs, a HaJOr Ha
JNO0aBICHHYI0O CTOMMOCTb W aKLIW3HBIA Halor B3WMaeTcs Kak Jyis
BHYTPEHHETO NOTPeOIeHNs UM UCIIOJIb30BaHUS B YKpauHe.

K) B JIPYrHX CIydasx HaJIOTOOOJOKEHHE OCYLIECTBISICTCS B
COOTBETCTBUH C 3aKOHOZATEIILCTBOM YKPAUHBI.
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[onHOCTHIO MIPOM3BEACHHBIMU 17171 JOCTaTO4YHO
nepepaboTaHHbpIMU WM oOpadotanHeiMu B CO3 «Ilopro-dhpanko»
CUMTAIOTCS ~ TOBAaphl, KOTOPHIE  COOTBETCTBYIOT  KPUTEPHSIM,
OTpeneeHHbIM B cTaThsax 38 — 40 TaMokeHHOTO KoJieKca YKpPauHEbI.

Cpox mpeObIBaHHS TOBAPOB W JPYTUX TIPEIMETOB Ha
tepputopun  CO3  «[lopro-ppaHko» HE OrpaHHYMBACTCSA, KpOMeE
CJIy4aeB, KOTZla TOBaphl M JAPYTUE MPEAMEThl UMEIOT OrpaHUYCHHBIN
CPOK XpaHEHHSI.

2. TaMOXeHHBII KOHTPOIb 3a IEpPEeMEIleHHEM TOBapOB U
IpyTHX TIpeAMeToB depe3 rpanmisl Tepputoprn CO3  «llopro-
(paHKO» OCYILECTBISAETCS B COOTBETCTBHHM C 3aKOHOAATEIHLCTBOM
VYKpauHBl ¢ LENnbl0 Oo0ecTedeHus] COONIOACHUS] TOCYNapCTBEHHBIMU
OpraHamy, HPEANPUATHIMH, YUPEXKICHHUSMH, OpPraHM3allsIMA U HX
JNODKHOCTHBIMHM ~ JIMI[AMH, a TakkKe TpaXkIaHaMd  IOpsjiKa
MepEMEIIEHNS] TOBAapOB M JIPYTMX TPEIMETOB Yepe3 TaMOKEHHYIO
rpaHMIly YKpauHbI C y4ETOM HOPM ATOTO 3aKOHA.

Host MPEAOTBPAILICHHS HECAHKIMOHUPOBAHHOTO u
HEKOHTPOJIHUPYEMOTO MPOHUKHOBEHMsI Ha Tepputoputo CI3 «Ilopro-
(panko» WM 3a ee mpenensl (DU3NYECKUX UL, TPAHCIOPTHBIX
CpEe/ACTB, a TaKKe BBO3a M BBIBO3a TOBApOB U JPYTUX MpPEAMETOB
tepputopuss CO3  «Ilopro-hpanko» HOIDKHA OBITH JTOCTAaTOYHO
3alIMIeHa 0T HeCAaHKIIMOHUPOBAHHOTO MEpeMEIeHHsI TOBApOB H JIUI]
1 00yCTpOeHa B COOTBETCTBHH C TPEOOBAHUSMH OPTaHOB JIOXOJOB U
cOopoB.

TamoxxeHHOe O(OpPMIIEHHE TOBapOB W JAPYTrHUX NPEIMETOB,
KOTOpbIE TIEpeMeIaroTcs yepes rpanullsl teppuropun CI3 «Ilopro-
(paHKO» OCYILECTBISETCS B COOTBETCTBHH C 3aKOHOAATEILCTBOM
YKkpauHsbl.

Opranmzaist  pabor 1o OOyCTpOWCTBY  TaMOXXEHHOM
uadppactpykrypel CO3 «llopro-ppanko» u uX QHUHAHCHPOBAHUE
OCYIIIECTBIISIETCSI ~ OPTaHOM  XO3SHCTBEHHOTO  pa3sBUTUS  WIH
COOTBETCTBYIOLIMMHU CyOBeKTaMu XO3SMICTBOBaHMUS,
pacIioNoKeHHBIMH Ha €€ TEPPUTOPHH.

CreuuanbHbIl TaMOXXEHHBIM pexkuM Ha Tepputopun CO3
«IlopTo-(hpaHko» BBOAHUTCS CO AHSA YTBEP)KICHUS COOTBETCTBYIOIIUM
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OpraHoOM JIOXOZIOB U COOpOB aKTa IpreMa-Tiepe/iady B SKCILTyaTaIlHio
00BEKTOB TAMOKEHHON MHPPACTPYKTYPBL.

3. Wwmmoptr cybpektamu C33 «Ilopro-ppanko» TOBapoB u
IpYTHX TPEAMETOB i1 HYXJI COOCTBEHHOIO IPOM3BOACTBA Ha
tepputopuro CO3 «Ilopro-dhpaHko» M SKCHOPT TOBAPOB M IPYTUX
MPEAMETOB,  TOJHOCTHIO  TNPOU3BEIEHHBIX  WIM  JOCTAaTOYHO
nepepaboTaHHBIX WK 00paboraHHBIX Ha Tepputopun CI3 «Iloprto-
(paHKO» HE TOMIECKUT JHUIEH3UPOBAHUIO M KBOTHPOBAHHUIO, €CITH
MHOE HE YCTaHOBJICHO MEXAYHAPOJHBIMU JOTOBOPaMH YKPAUHBL.

4. TlonoxeHWs HACTOSALIEH CTaTbM pPaCHpPOCTPAHSIOTCS Ha
HEOTpaHWYEHHBIN KPYT IOPUAMUYECKUX JIML, OCYIIECTBIISIONINX CBOIO
XO3SICTBEHHYIO IeATEIbHOCTh B npezenax teppuropun CI3 «Ilopro-
(bpaHKo».

Kabuner MuHuctpoB YKpauHbl MOXET YCTaHABJIUBATbH
OTpaHMYCHHS 10 BBO3y Ha TAMOXKEHHYIO TEPPUTOPHIO YKpaWHBI C
tepputopun  CO3  «Ilopro-dppanko» U BBIBO3a € TaMOXEHHOU
TeppuTOopuHM YKpawmHbl Ha Teppuroputo CO3  «llopro-dpanko»
OTAEIbHBIX BUJIOB TOBAPOB.

Crarpeii 10 Ilpoekra ycranomieno, uto «1. Cyopekram CO3
«[lopro-ppaHko»  NPENOCTABISIOTCS  MPEAYCMOTPEHHBIE  ATHUM
3aKOHOM JIBT'OTHI 110 YIUIAaTe HAJIOra Ha IPUOBLIL IPEANPHUSTHI.

2. OcBoOOXK1aeTCS HA TPU ToZla OT HAIOTO00OIOXKEHUS IPUObLTH
cyobextoB CO3 «llopTo-hpanko», nonydyenHas Ha Teppuropuu CO3
«lopto-ppanko» 0T peanM3anMy WHBECTUIMOHHBIX IPOEKTOB,
yTBepKAeHHBIX OJIeCCKUM 00JIaCTHBIM COBETOM.

IIpuObiip  TakuX  HAJOTOIUIATENBIIMKOB, IOIYYEHHas C
YEeTBEPTOro MO IIECTOM TOA BKIIOYMTENBHO OT peaau3aluy
WHBECTHLOHHBIX IPOEKTOB, YTBEPXKICHHBIX ONEcCKUM O00IaCTHBIM
COBETOM, oO0mnaraercsi HaJoroM 1o cTaBke 50 TMPOIEHTOB OT
JEeHUCTBYIOIIEH CTaBKH HAJIIOTOOOIOXKEHHS. JTa HOpMa IPUMEHSIETCS C
MoMeHTa moiyueHus cyobektom CO3 «Ilopro-hpanko» mepBoit
OpuOBUIM  OT  peanu3aldd HMHBECTHUIIMOHHOTO IPOEKTa. ITO
MOJIOKEHHE HE PacIpOCTPaHIETCs Ha 9acTh NMPUOBLIM, MOIYyYEHHYIO
OT OCYIIECTBIEHHS HHBECTHLIMOHHON JESTEJbHOCTH 3a CHeT
OromKeTHBIX cpecTB. [lopsiok ucuuciaeHus npuObUIH, MONTYyYEHHOR
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OT peaju3alidl  HMHBECTHIMOHHOTO  TPOEKTAa,  OMpPEAEIsIeTCs
Kabunerom MuHHCTpOB YKpauHblI.

3. B BamoBoit gmoxom cyoOpekra C3O3  «llopro-dpankoy,
HAYUCICHHOTO C [ENbI0 HAJIOTOOOJOXKEHUs, He BKIIOYACTCS
NOJyYeHHas COIVIaCHO yTBep)kACHHOMY OeccKuM 00IacTHBIM
COBETOM HWHBECTUIIMOHHOMY MPOEKTYy, KOTOPBII peanamu3yercs Ha
tepputopun CO3 «llopro-ppaHko», cymMMa HHBECTHIMA B BUJE:
CPEACTB; MaTepHAJbHBIX IIEHHOCTEH; HeMaTepHaJbHBIX AaKTHBOB,
BKJIIOUasl JICraJM30BaHHbIE HA TEPPUTOPUM YKPaWHBI aBTOPCKHE
npaBa, TpaBa Ha W300pETEeHHs], MOJIE3HbIE MOJAEIH, NMPOMBIIIICHHBIE
00pasipl, 3HAKK U1 TOBapOB W YCIYT, HOy-Xay W T.IL, CTOUMOCTh
KOTOPBIX B KOHBEPTHUPYEMOH BallOTE€ TIOATBEPKICHA COIIACHO
3akoHaM (TIpolieypaM) CTpaHbI-MHBECTOpAa WM MEKAyHApPOIHBIMHU
TOPrOBBIMHU OOBIYAsAMHU, @ TAKXKE IKCIIEPTHOM OLICHKOH B YKpauHe.

4. B ciaydae, ecnu B T€UEHHE JECSITH JIET C MOMEHTA TTOJTyYeHHUS
cyobexkToM CO3 «llopro-hpanko» mepBoil MpUOBLIM OT peannu3anuu
WHBECTUIIMOHHOIO MPOEKTa, IPOUCXOANUT YaCTUYHOE WM IIOJTHOE
OTUY)KJCHUE WHBECTUIMM, TPEIyCMOTPEHHON 4YacThlo TpeTheil
HACTOSIIIEH CTaThU, CyOBEKT NPEAIIPUHUMATEIbCKON AESTENBbHOCTH,
KOTOPBIN TOJIyYMJT MHBECTHULIMIO, 00sI3aH YIUIATUTh B TIOJIHOM 0ObeMe
HaJIOI' C NpUObUIM, MOJYYEHHOH B TEUYEHHE JIBIOTHOIO IIepuoza
HaJIOr000NIOKEHUSL.

5. Ilmara 3a 3emmo ¢ CyOBEKTOB, pPEAIU3YIOIIUX
WHBECTUIIMOHHBIE TPOEKTHl Ha Teppuropuun CO3 «llopro-hpaHkoy»
W/WIK SIBJSIFOLLIMXCS BIIAJENbIIaMHU MM TOJIB30BAaTENsIMU 3eMENTbHBIX
y4acTKOB, Ha KOoTopbix pasmermaercas CO3  «llopTto-dppanko, He
B3UMaeTcsl.

6. BamotHoe peryaupoBanue Ha Teppuropuu CO3 «llopro-
(paHKO» OCYILECTBISCTCS B COOTBETCTBHH C 3aKOHOAATEIHLCTBOM
YKpauHsD».

Kak mpezncrasnsieTcs, npuHsITHE TIpoekTa 3akoHa YKpauHbl «O
crenuansHOR (cBOOOIHOM) »KOHOMHMYeckor 30He «llopTo-dpanKo»
[I03BOJIMT AKTHBU3MPOBAaTh pa3BUTUE HHOPACTPYKTypsl Onecckoit
o0nacTy, MOJOKUTENBHO TOBIUSAET Ha HKOHOMUYECKOE IOJIOKEHUE
peruoHa, OyneT cHOCOOCTBOBAaTh IIONBEMY YPOBHS JKU3HH H
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YBEJIMUECHHIO 3aHATOCTH HACEJICHUs, OyIeT CTUMYIMPOBAaTh JIEJIOBYIO
AKTHBHOCTD M HAIIOJIHEHNE TOCYAapPCTBEHHOTO M MECTHOTO OIOKETOB,
OymeT crocoOCTBOBaTh CO3IAHUIO (MOAEPHH3ANNH) TIPEANPHITHN Ha
YpOBHE TEPEIOBBIX MHPOBBIX TEHACHOMHA B TEXHOJOTHIX U
OpraHu3aliy MPOU3BOACTBA, (JOPMHUPOBATH YCIOBHS I CO3IAHUS
TOBapoB (YCIIyr) C TIOBBIIIEHHOH KOHKYpPEHTOCIIOCOOHOCTBIO Ha
MHPOBBIX PBIHKAX, MO3BOJUT IOJYYUTh MaKCUMAaJbHYIO BBITOLY OT
TpaH3UTa TOBAPOB IO TEPPUTOPUN YKPAUHBIL.
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KOHIENITYAJIBHI 3ACA/IN
IOPUJIUYHOI AHTPOIIOJIOI'Ti:
MI)KHAPOJTHO-ITPABOBHU 1 BUMIP

V nepion pedopMyBaHHS yKpaiHCHKOI AepKaBy JTIOMHA Ta PIBEHb 3aXUCTy ii Ipas
3aiiMalOTh TIEPBHHHE MiClle Y TpaBoOBii cucreMi. lle € mpUYMHOIO BUHUKHEHHS Py
BOKIIMBUX TUTaHb, IO CTOCYIOTBCS 3acall IOPHAMYHOI aHTPOIMONOTii Ta i PO3BHUTKY Y
HpoLeCi TOSBA HOBHX MDKHAPOJHHX CTaHAApTiB. ABTOp 3a3Haya€, LI0 TOJOBHHM
CJIEMEHTOM MDKHAPOIHHX CTaHIAPTIB y aHTPOIOJIOIIYHOMY BHMIpI € JIFOIHA, 3aXUCT il
TpaB Ta cBoOo1. [ pyHTOBHOIO JIOCIIDKEHHS y CTaTTi iCTAI0 NpaBo Ha CBOOOJLY COBICTI Ta
BIPOCIIOBIIaHHS, SIKE € OJJHUM i3 (hyHIaMEHTAIBHUX IIPaB JIOMHH, SIKE 3aKPIIUICHO B yCiX
MDKHAPOIHUX JJOKYMEHTAX, IO IPHCBSUCHI IIPaBaM JIFOIMHHL

Kniouosi cnosa: ropunuuHa aHTPOIONOTs, MDKHApOAHI CTAHAApTH, IIpaBa
JIFOIIMHH, eprKaBa, KOHIICTILIIsL.

3asanvuiok B.B. Konuenmyanvhvle 0cHogvl 10puoudecKoil anmpononouu:
MexcOyHapoOHo-npagosoe usmeperue. — Cmamos.

B mepron pedopMHpOBaHMS YKPAHHCKOTO TOCYHapcTBa YENOBEK M YPOBEHD
3aIIUTHl €r0 IPaB 3aHMMAIOT IEPBOCTENICHHOE MECTO B MPaBOBOM CHCTEMe. JTO
O0yC/IOBIIMBAET MOSBICHHE BAKHEHIIMX BONPOCOB O MPHHIMIAX —HOPHAMYECKOH
AHTPOIOJOIMM U €€ pa3BUTUM B IPOLECCEe MOABICHUS HOBBIX MEKIYHAPOIHBIX
CTaHZApTOB. ABTOP OTMEYAET, YTO IIABHBIM 3JIEMEHTOM MEXTyHApOIHBIX CTaHAApTOB B
AHTPOIIOJIOTHYECKOM M3MEPEHUH SBJIAETCS YeTIOBEK, 3alliUTa ero mpas U cBodox. Ocoboe
BHUMAHHE B CBOEH CTaThe aBTOP yJIEISIET MPaBy Ha CBOOOTY COBECTH M BEPOHCIIOBEIAHNS,
KOTOpOE SIBISIETCS OMHUM U3 (pyHIAMEHTAIBHBIX IIPAB YETOBEKA, 3aKPEIICHO BO BCEX
MEKIyHapOIHBIX JOKyMEHTaX O TIPaBax deloBeKa.

Kniouesvte cnosa: ropumidecKasl aHTPOIONOTHS, MEXTyHApOIHBIC CTaHIApTEI,
paBa YeJI0BeKa, FOCYIaPCTBO, KOHIIETIIIHS.
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Zavalniuk V. V. Conceptual Framework for Legal Anthropology: the
International Legal Dimension. — Article.

During the reform of the Ukrainian state, a person and the level of his or her rights
protection take pride of place in the legal system. This raises the most important issues
regarding the principles of legal anthropology and its development due to the emergence of
new international standards. The author notes that the main element of international
standards in the anthropological dimension is a person and the protection of his or her rights
and freedoms. In the article the author pays special attention to the right to freedom of
conscience and religion, which is one of the fundamental human rights enshrined in all
international human rights standards.

Keywords: anthropology, law, international standards of human rights, state,
concept.

VY nepion paauKambHUX MEPETBOPEHB 3pOCTAE IHTEpEC O CYTi
HofiH, IX OCMHUCIIEHHS Ta Po3yMiHHA. [I0BHOIO MipOIO IIe CTOCY€ThCS
TOTO, IO BiOYBA€THCS y 3B’S3Ky 3 aHTPOIOJIOTI3AIlE0 TPaBOBOI
peambHOCTi. Tak, micms [pyroi cBitoBoi BiliHH y CBITi 3’sIBHBCS
BEJIMKMI MAacuB IPaBOBHUX AKTIB CTOCOBHO IIPaB JIFOIMHU, IO CTaJ0
PEBOJIIOLIHHAM KPOKOM Yy PO3BUTKY IPABOBOTO 3aXUCTy JIFOAMHH,
3poOWBIIM 1i BIepre B icTOpii iCTOTOIO yHiBepcanbHOIO. IIpaBa
JEFOZIMHHM CTAIOTh IIO0ATBHUM MipHiIoM TipaBa [1, c. 5-14].

[IpoGnema CTaHOBIICHHSI Ta PO3BUTKY AEPKABHOCTI, 3BEPHEHOL
«00NMMYUSAMY JI0 JIFOJMHHU, Ha OCHOBI HOpM KoOHCTHTYIIT € omHUM i3
HaWOUIbLI  aKTyalbHUX 3aBHaHb peOpMyBaHHS  MOJITHYHOL,
€KOHOMIYHOI Ta MPaBOBOI CHCTEM CYCIJIBCTBA, BXOMKCHHS YKpaiHU
IO €BpONEHCHKOi ChinbHOTH. [Ipomec /epKaBOTBOpEHHS Ha
JIEMOKPAaTHIHHX 3acanaxX BiOyBa€ThCS Bil MOMEHTY IPOTOJIOIICHHS
HEe3aJIeXKHOCTI Ykpainu. OJHaK BiH MPOXOAWTH JOBOJMI CKIIAJHO, IO
3yMOBJICHO IEPEXiAHNUM €TaloM PO3BUTKY YKpPaiHCHKOI JEpKaBH Ta
CYCHIIbCTBA; HU3BKUM DIBHEM IMOJITUYHOI Ta TPABOBOi KYJIBTypH
HACeJICHHS Ta IMOJITUYHOI €JITH KpaiHW; BiACYTHICTIO 4iTKOI i
MOCTIIOBHOI ~ CcTparerii  Jep)>KaBOTBOPEHHS Ta MPaBOTBOPEHHS;
NEPMAaHEHTHUM CTAHOM IIOJITUYHOI KPHU3H, L0 CYMPOBOIKYETHCS
KOPCTKOIO ~KOH(POHTALIIEI0 BIAJHUX CTPYKTYp; TOLIMPEHHAM
KOPYMIi Ta OpraHi30BaHOi 3JOYMHHOCTI Tomio. Jlo BHYTpIilIHIX
YUHHUKIB, SIKIi TajJbMyIOThb MPOLEC YTBEPIDKCHHS JAEPKaBHOCTI,
JIOJIAt0ThCS IIe ¥ 30BHiIIHI [2].

KonuenryansHi 3acagy Ta NpUKIagHI MUTaHHA FOPUANYHOL
AHTPOTIOJIOTIT HEOTHOPA30BO CTaBaIM MPEAMETOM HayKOBHX ITOIIYKiB. B
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mpoMy BimHomieHHi BimMiTHEUME € Tpami O.0.  AradoHoBofi,
B.A. baunnina, B.C. birynma, C.B. boOpoauk, JI.A. [yaumu,
O.P. Jamkoscbkoi, A.l. Kosnepa, O.B. Kozauenka, A.Il. Kpapuenko,
C.I. Makcumona, B.C. Hepcecsiaia, F0.M. O6oporosa, M.I1. Op3ixa,
M.I. [Ilareii-bparacrox, H.C. Ilimorinoi, O.A. Ilydkoma,
ILM. PabinoBuua, H. Pymana, A.X. CaimoBa, B.O. Tymsxosa, JI. I.
VioBuku. Pasom 3 THUM 32 MEXE FOPHIUKO-aHTPOIOIOTTYHUX
JOCHI/DKEHD 3aTAIIMINCH BaKITHBI TUTAHHS MO0 1HCTHTYITIOHATI3AITIT
IOPUIMYHOI AHTPOTIONOTIi SIK HAyKW Ta aHTpPOIOJori3amii mpasa y
HIUPOKOMY pO3yMiHHI. Takok BaKJIMBUM JUISI PO3BUTKY FOPUANYHOL
AHTPOIIOJIOTIT CTAlOTh MDKHAPOIHI BiJTHOCHHM, YYaCHHKOM SIKUX BCE
yacTimie crae Ykpaina.

lTonoBHMM  eIeMEHTOM  MDKHAPOTHHMX  CTaHIApTiB Y
AHTPOTIOJNIOTIYHOMY BHMIpI € JIFOMWHA, 3aXUCT i IpaB Ta CBOOO.
IaKopriopartisi MiKHApOAHUX [OTOBOPIB, 3rofa Ha OOOB’A3KOBICTH
SKMX HagaHa BepxoBHorw Pagoro VYkpaiHnu, 10 HalioHaJIbHOTO
3aKOHOMABCTBA 1, BIAMOBIAHO, 3POCTaHHS 3a IX PaxyHOK PO
HOPMAaTHBHO-TIPABOBUX JIOTOBOPIB CEPEel IHIIUX FOPUIUYHUX JDKEPEI
IpaBa; IOHOBJIEHHS CBOTO 3HAUEHHS IPAaBOBUMH 3BHYAsIMH (3BHYASIMU
JIJIOBOTO  00OPOTY, TOPrOBENBHHMH 3BHYAsMH, MDKHApOAHUMH
3BHYASIMH  TOIIO) ¥ y3BUYAEHHAMH  (aJAMiHICTPAaTUBHHMH,
TOPrOBEJIBHUMH); BU3HAHHS YKPaiHOIO IOPUCIMKLIT €BpOIEHCHKOTO
Cyly 3 TpaB IIOIWHH, TOIIUPEHHS PETYIIIUoro BIUIMBY HOTO
MPEIECHTHOI ~ MPAaKTUKW HA  HAIlOHAIBHI  MIPAaBOBIIHOCHHH;
nopokeHuil pimeHHaMu Ta BUcHOoBKaMH KCY ¢QeHoMeH mpaBoBUX
TTO3UITIN  TAKPECTIOIOT, HEOOXITHICTh TEPEOCMHUCIICHHS KaTeropii
«cUCTeMa JpKepell paBay Ta MONIMOICHOrO AOCIIIPKSHHS CUCTEMHHIX
3B’S3KIB MK JDKEpelaMd TMpaBa — SK TPAAWIIHHAMH, TakK i
HeTpaauIiiaum [3].

«¥Yci mpaBa JIOAMHY yHiBepcalbHi, HEMOALIbHI, B3a€EMO3B’sI3aHi
i B3aeMo3aniexkHi. MiKHapOJHE CIiBTOBAPHCTBO MOBHHHE CTABUTHCH
JIO TIPaB JIFOIMHHU TII00ATBHO, CIIPABEUINBO Ta 3 OIMHAKOBHM ITiJXOIOM
1 yBaroto. Xoua 3HaueHHS HAIiOHALHOI Ta PETiOHATBLHOI CIICITU(IKH 1
pi3HHX iCTOPUYHHX, KYJIBTYPHHX 1 peJridHUX OCOOIMBOCTEH
HEOOXiTHO MaTh Ha yBa3i, NepKaBH, HE3AICKHO BiJl MOJTITHIHHX,

LEX PORTUS M [°2016 27

E€KOHOMIUHMX 1 KyJIBTYpHHUX CHCTeM, 3000B’s3aHI 3a0XOYyBaTH Ta
3aXUILaTH yci MpaBa JIOAWHM i OCHOBHI cBOOOIM» [4].

MoskHa criepedaTrcs Ipo Te, AKi paBa, 3aKpiruieHi B 3aranbHii
JeKnapauii, € TIpaBaMd IMIEPATUBHHMH Ta HE IiUISTaloTh
OOMEXEHHSAM, a sIKi — 3BHYAHUMH, OCHOBHUMHM ((pyHITaMEHTAIb-
HUMH).

Ha nymxy O. PynneBoi, mpoOimema MOXIHBOCTI iCHYyBaHHS
3araJIbHOJIIONCHKAX, YHIBEpCAaTbHUX HAdal, OCHOB, IPHHIMUIIB €
BOXJIMBOIO HE JIMINE 31 CBITONISAHWX, (imocodcerkux mosumii. e
MMUTaHHS Ma€ BKJIMBE 3HAUEHHS 1 IS TTpaBo3HABCTBA. lle ToB’s3aHe
3 THM, WOIO BiJ BHUpIMIEHHA NUTaHHS NP0 ICHYBaHHA IEBHHUX
3araJibHOIIONICBKMX OCHOB OyTTs 3alie)kaTh TaKoXK MOOyTyBaHHS
3araJbHOJIIONCHKUX TIPUHIMITIB [IpaBa, CliocoO0H iX 00T PyHTYBaHHSL.

[Ipote came MTUTaHHS MOXITUBOCTI iCHYBaHHS
3arajJbHOMIONCHKUX,  YHIBEpCAJBHUX  HOPM YW  TPUHIHUIIB
BUPILITYBaJIOCh Y CBITOBIH (inocodii HeogHakoBo. Tak, mounHarOUH 13
codicriB (IIporarop, Antudont, Ppazimax), Oymo 3ar04aTKOBAHO
HaIpsIM, MPEACTaBHUKH SKOTO 3allepevyBald MOKIMBICTH iCHYBaHHS
€IMHUX 1 3araJlbHUX mIsS BCiX Jmomeld ocHoB Oyrtra. Codictw,
PO3MIPKOBYFOUM HaJ TPOOJIEMaMHU COLIAIBHOI PErysiii JHACHKOI
MOBE/IiHKY, CTBEPIPKYBalM, IO Hi MOpajb, Hi NMpPaBO HE MalOTh
BCce3arajJbHUX 00’€KTUBHUX 3acai. Ha mpotusary codicram, Cokpar,
a moriMm 1 [lmaroH Hamomsrany Ha ICHYBaHHI 3arallbHUX HOPM,
TIPUHIIUIIIB, 1[0 MAIOTh IHTENITIOCTBPHAN XapaKTep.

VY mepion Mmi3HbOI aHTHYHOCTI Yy MpAlAX CTOIKiB 3’SBISETHCS
KOHIIETIIIiSl YHIBEPCAIILHOTO PO3yMY, IO HASBHUN Yy KOXHIHM JIFOIMHI.
Baxi11BOI0 XapaKTEePUCTUKOIO BUCHHS CTOIKIB OylnO BH3HAHHS HUMH
TOTO, IO JIFOAWHI Bil HAPOKEHHS NMPUTaMaHHE TOYYTTS 3B’S3KY 3
THINMMU JTIONBMH, BOHA MOXKE BBKAaTH ceOc «IPOMaJISIHUHOM CBITYY,
a He TUTBKH OKPEMO] JIepyKaBH.

CepenHbOBIYHUH CBITOINISA MOKHA HA3BaTH TEOIICHTPUYHUM, 3
aOCONIOTHOKD ~ MOHOIIONIED IEpKBH Ha Horo  (opMyBaHHS.
LleHTpanpHOIO KaTeropiero cepeaHboBiuHOI ¢imocodii crtaB bor, mo
cnpuiiMaBcsi Maibke akcioMaTiuyHo [2].
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3aKpimieHHs MpaB Ha CBOOOLY TyMKH, COBICTI Ta peirii Takox
crepuly BimOynocs Ha HamioHalbHOMY piBHI. Tak, y IlIBefiuapii,
3rigHo 3 mepmoro Kammenbcpkoro MUpHOIO yromoro 1529 p., xoxeH
KaHTOH HaOyB MNpaBa BHUPIIIyBaTH, SKa 3 PENIriHHUX IOKTPHH —
pedopmaTopcbka UM KaTOJNMIBKA — BBaKaTHMETHCS BIpor0 Horo
IpOMAJIsH 1 BCIX, XTO MPOXKUBAE Ha MiABIAIHIN HoMy Teputopii. Y
npyrii Kanmenscpkiit MupHii yromi 1531 p. Oyno miarBeprkeHo, o
BCI TPOMaJsHM Ta MEIIKaHII BIIbHUX KAHTOHIB NepeOyBaroTh y
BUKJIFOYHIN migmopsakoBanocti Tiei llepkBu, sxy Oyame oOpaHO
oumermictio. Y 1798 p. mo yHITapHOI KOHCTHTYIIi OYyII0 3aKJIaficHO
TIPUHIIMIL, BIIMOBIIHO IO SIKOTO JO3BOJISUTHCS BCi BUJIW BiANIPaB — 3a
YMOBH, 10 NPH LbOMY HE OyAe HOPYIIEHO TPOMAJCHKOrO MOPSIIKY i
He Oyle mpeTeH3id Ha SKychb ocoOnuBYy Biamy uu npusiiei. OmgHak
TIOBHY CBOOOAY BipH Oyiio BIiepiie 3arBepmkeHo y lBetinapii nume y
(henepanbHiit koHCTHTYLIT 1874 p.[5].

B Anrnii pizHi BUIM 00MeXeHb 100 CBOOOIM IyMKH, COBICTI Ta
pemirii  CKacOBYBaIWCS  TIOCTYNOBO.  llepmmM  TO3UTHBHUM
3aKOHOJIABYMM AKTOM, Y SIKOMY iHaKOAyMIIi OTPUMAJIH [IeBHE BU3HAHHS,
OyB AKT TIpO TOJIEpaHTHICTE Bix 1698 p., IKMI1 BUITyYHB TIPOTECTAHTIB,
1m0 Bifkomonucs Bif Anniikancekoi Llepkeu, 31 crnmcky oci0, siki
MA0AJa0Th  IIiJ  CcaHKIil IHEBHMX  3aKoHIB. TakuM  YMHOM,
NPOTECTAHTCHKOMY HOHKOH(OpMi3My Oylno HaJaHO TMEBHOTO CTarTycy.
Axramu 1829 ta 1832 pp. mpo KaroIMIBKYy E€MaHCHIIAIID HaJIaHO
MIEBHOTO CTaryc puMo-KaroimkaM. Y 1846 p. Akrtom mpo pemiridHy
HETPaBO3AATHICTh AKT MPO TOJNEPaHTHICTH OYJIO MOLIMPEHO i Ha 10EIB.
BuTOKH MKHApOIHOTO PETYITIOBAaHHS CBOOOAN BipOCIOBIIAHHS OEpyTh
moyatok 13 migmucanHs |y 1648 p. Becrganbcekoro  Mupy,
HAaroJIONIyI04H, CKOpIIlle, Ha TEPIIMMOCTI, HXK Ha ITpaBax [6].

[MponoBKEeHHSIM PENATHBICTCHKOT Tpaguilii 3 3alepeueHHsIM
MOXIJTUBOCTI ICHyBaHHS ()aKTiB, SBUIL, (EHOMEHIB 3arajibHUX Ta
YHIBEpCAJIbHUX U BCIX (YU Xoua O BENMKOI KUTBKOCTI) Jtofiei €
¢inocodis anrmiiicekux ceHcyanictis k. bepkii ta [I. FOma.

@®.B.I. Ierens BBaKaB, IO iCHy€ OUTBIN IMUPOKUAH CIEKTP
TpaHCLUEHJCHTAIbHUX NepeayMOoB. TpaHCLEHIEHTAIbHI TepeayMOBU
omHiel KyNbTYypH Ha TIEBHOMY e€Tami ii icTopii He 3aBXId €
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TPaHCUCHJCHTAbHUMH TIepeAyMOBaMH IHINMX KyJbTyp. lerenb
CTBEPIKYBaB, IO TPAaHCUCHACHTAIbHI IMEPEeIyMOBH CTBOPIOIOTHCS
iCTOpI€TO Ta € KYJIBTYPHO-PETNSITHBHUMH.

dinocodperka mymka apyroi momoBuHH XIX — XX cromiTrs
XapaKTepU3Y€ETHCS PIZHOMAHITTSAM ITiIXOMIB 1 HAIIPSIMIB B OCMHUCIICHHI
peabHOCTI.

Sk peakuis Ha CHEKYJISTHBHHHA XapakTep KaHTIBCHKO-
rere’iBchKoi (iocodii, B €Bporri 3apoanBCs HANpPsIM, TPEICTaBHUKI
SKOTo Ha3uBaiu cebe mo3utuBicTamMu. Ha iX QyMKy, MO3UTHBHA HayKa
Ma€ BIMOBHUTHCS BiJl CHpo0 BigHAWTH «IIEPIIONPUIUHU OyTTA i
Mi3HaHHA», OCKIJIBKH Take 3HAHHS € MPUHLUIIOBO HEAOCSHKHUM Ta B
HBbOMY BiZICYTHS IIPaKTHYHA IOTpeOa.

lTonoBaumu  Hampsimamu  dinocodii XX  cromitrs  Oynu
Hacamrepes HIEPCOHAI3M, HparMaTusm, CTPYKTYypai3m,
HEOTO3NUTHBI3M, a TaKOXK KOHIIEMIii 1HTepCYO’ EKTUBHOTO HANpPSIMKY —
(heHOMEHOJIOT 51, €K3UCTEHITialli3M, TePMEHEBTHKA.

Ha anrpormomori3ariito HalioHAIBHOT IPAaBOBOI CHCTEMH CYTTEBO
BIUIMBAaE MDKHApOAHE TpaBo. PosmmpeHHs 00cATY NPaBOBOrO
peryjaroBaHHA Ta BIUIMB Ha HAIIOHAIBHE IPaBO  3arajbHUX
TYMaHITapHUX ILIHHOCTEH 3YMOBIIOIOTH TpaHC(OPMAII0 CHCTEMH
JKepen mpasa [6].

HaiicyTTeBimmx 3MiH IsI cuUCTeMa 3a3Hajla 3 YXBaJICHHSIM
Koncruryuii Yipainu 1996 poky, sikoro Oyno BU3HAHO Ta 3aKpilUICHO
TIPUHIAIT BEPXOBEHCTBA MpaBa. «OMHUM 13 TMPOSBIB BEpXOBEHCTBA
npaBa, — Harojouryerbcs B 1. 4.1 Pimennst Koncrutymiiinoro Cymy
Vipainu Bix 02.11.2004 p. Ne 15-p1/2004 (y cripaBi mpo MpU3HAYCHHS
CYZIOM OLIBII M’SIKOTO ITOKAPaHHSs), — € T€, 10 MPABO HE OOMEKYETHCS
JIMIIE 3aKOHOJABCTBOM K OJHI€I0 3 Horo ¢opM, a HapaxoBye i iHII
COLlIJIbHI PETYNIATOPH... SIKi JICTITUMOBaHI CYCIUILCTBOM 1 3yMOBJICHI
ICTOPHYHO JOCSTHYTHM KYyJABTYPHHM piBHEM CyCHUIbCTBAa. YCi mi
€JIEMEHTH TIpaBa 00 €IHYIOThCS SKICTIO, IO BIIOBITAE 1EOJIOTIi
CIpaBeMIMBOCTI, imei mpaBa, fKa 3HAYHOIO MIpOI OTpHUMAaa
BimoOpaxkeHHs B Koncturyiii Ykpaiawm» [7].

IlpaBo Ha cBOOOMY COBICTI Ta BIPOCIOBINAaHHS € OXHHAM 13
(byHIaMEHTAILHUX TIpaB, M0 3aKpiIUICHO B YCIX MDKHAPOTHUX
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JOKYMEHTaX, AKi MICTATb IepeltiK mpas JronuHau. [lounnaroan 3 apyroi
nonoBuHU XX CT., BiIOyBajocs akTUBHE (HOPMYBaHHS MDKHAPOIHOI
CyIOBOI Ta KBa3WCYIOBOI NMPAKTHKHN 3aXWCTY LBOTO IpaBa, 110 HAJTAI0
fioro 3micty meBHoi aunamiku. Crarrs 22 Jlorosopy Jlirm Hamiit
3000B’s13yBajla MaHATHI JepKaBH TapaHTyBaTH CBOOOIY COBICTI Ta
peirii. Peanizaris mpuHIMITY BEpXOBEHCTBA IpaBa TAKOK BUMArae Bij
JIePKaBH, SIKIIO BU3HABATH 1i KOHCTHUTYIIHHOKO a00 TaKOIO, IO MparHe
JI0 1IbOTO CTaTyCy, BTUICHHsS BEPXOBEHCTBA IIpaBa B IPABOTBOPUY Ta
MPaBO3aCTOCOBHY JISUTLHICTB [6)].

Ciig 3a3HaYMTH, 10 KiHenb XX — noyatok X XI CT. mo3Ha4uBCs
CYTTEBUM TNEPEnIAAOM YCTAJICHUX MOJITHYHHUX, EKOHOMIUYHHX 1
COIIaTBHUX TEOpid 1 MpakTHKH iX BTUIeHHA. OOpa3 CoOMmMiaJLHOTO
MHpY, BTUICHHSIM SIKOTO Oynia HalliOHaJbHa Jiep)KaBa, CTPIMKO 3a3HA€E
3MiH. TpaHC(hOPMYIOTECS 3aBIaHHS Ta (QYHKIIT JepiKaBH, 3MIHIOEThCS
JIep)kaBHA  BJaja, 3MIHIOIOYM CBOIO CYTHICTh 1  comianbHe
MpPU3HAYCHHS, TOPSANOK peaji3amii CBOIX CyBepeHHHMX TIpaB i
ITOBHOBaXXCHb, (POPMYETHCS MEPEIKECBHM MOMITHIHUI MIPOCTIP TOIIO.
[Ipu mpomy mponec TpaHcdopmarii AepxkaBu BiIOyBaeThCsl Ha T
HOBUX SBHI] COLIaJIbHOI JificHOCTI: mioOanmizamis Ta CTanui
PO3BUTOK; HOBUI CBITOBMI TOPSAOK, BiJHOBIEHHS IMIIEPCHKUX
TpaIuIliH, CTBOPCHHS IHTETpamiHHIX 00’€IHaHb,
BHYTPIIIHBOJIEp)KaBHA pETioHaNi3allisi Ta 30epeKEHHs CYBEpEHHOI
JIepKaBU SK KIIFOYOBOTO Cy0O’eKTa MDKHApOJHUX  BiJHOCHH;
BiJUTaHICTh PUHKOBHM IIPHHITAIIAM 1 MEXaHi3MaM Ta iX HE3aTHICTh
TMOJI0JIATH I00aIbHY (PiHAHCOBO-€KOHOMIYHY KPH3Y TOLIO [2].

KpiM Toro, cimiz 3BakaTi Ha TOH (PaKT, IO B YMOBAX ChOTOJCHHS
[8, c. 270] vacTilie BUCIIOBIIOIOTHCS HEAOCTaTHHO OOIPyHTOBaHI inei
Ha KINTAJT TaKuX: HeoOXiTHE MPOBENEHHS «IeCYBEpEeHi3allii» MIITXOM
NOIIMPEHHST  JEMOKparii  3aXigHOro  3pa3ka B  iHTepecax
TPaHCHAIIOHANBHOI COMNIIapHOCTI; B TIOOANBHIN CHCTEMi CBITOBOTO
TIOPSIZIKY BiIOYBAa€ThCA «PO3UMHEHHS JIEPKABHOTO CyBepeHiTeTy» [2];
CYBEpEHITET Ma€ CTaTu MPHUBUICEM, KU HEOOXiTHO 3aciyXuTH [9,
c. 153]; 3acrapine Mi>XKHApOIHE MPaBO, B OCHOBY SKOTO IOKJIAJCHO
OPUHLAN HETIOPYIIHOCTI CYBEpEHITETY, HE BIINOBiIae peamism
CHOTOJICHHST — oMy Ha 3MiHY ITOBHHHI MPUUTH HOBI MPHHIIHIA, 110
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0a3yroTbCsl Ha OOMEXEHHI CyBEpEeHITeTy Ha KOPHCTh AOTPUMAHHSI
npaB JoguHU [10]; OpUHOMI CyBepeHiTeTy CiiJ 3aMiHUTH Ha
npuHIUN He3anexHocti [11, c. 47-48] Tomo. OdeBwmHO, IO
NONyJSIpU3aLlisl MOAIOHMX 111ei Moke OyTH HEOe3MeuHOI0 y 3B S3KY 3
ICHyBaHHAM TIOIBIMHUX CTaHOApTiB INOAO 3aCTOCYBAaHHS IIpaB
JIFOJIMHY Ha MI>XKHAPOJIHOMY PiBHI.

Imei Ta miHHOCTI JEMOKpAaTWUYHOi, NPABOBOi JIEpKABU €
TOJIOBHUMH OpPIEHTHPAMHU BIAPOKEHHS Ta po30yJOBH YKpAIHCHKOI
JIEp’KaBHOCTI, 3MIACHEHHS KOMIUIEKCY COIiajbHO-EKOHOMIUYHUX 1
TIOJTIITHKO-TIPABOBHX TIEPETBOPEHE [2].

VY cr. 53 Binencekoi KoHBeHLii MPO MpPaBO MiKHAPOIHHX
nmoroBopiB (1969 p., Habyna uyuaHOCTI v 1980 p.) BKa3yeTbes, M0
«IMITepaTvBHA HOpMa 3arajbHOr0 MIDKHAPOJHOTO IPaBa € HOPMOIO,
10 NMPUHAMAETHCS 1 BU3HAETHCS MIKHAPOAHOIO CIIJIBHOTOIO JIEpP)KaB
3arajioM sSIK HOpMa, BIIXWJICHHS Bif SIKOT HEMPHUITYCTHME Ta sIKa MOXKE
OyTH 3MiHEHa TUTBKU HACTYITHOI HOPMOIO 3arallbHOrO Mi>XHAPOIHOTO
MpagBa, 10 Ma€ Takui caMui xapakrep» [12].

BescyMmHIBHO, 10 OCHOBY CT@HOBIISITH TaKi IpaBa, K MPaBo Ha
*uTTA (cT. 3), 3a0opoHa pabctea (cT. 4), 3a00poHA KaTyBaHHS Ta
JKOPCTOKOTO TIOBOKCHHS, 3a00pOHA MPHUHHU3IMBUX ISl TiJHOCTI
HoKapasb (CT. 5), IPaBoO HAa HE3aCTOCOBHICTH 3BOPOTHOI CHJIM 3aKOHY
Npy KpUMiHaJIbHOMY TepecmigyBanHi (cT. 11, 4. 2). €Bponeiicbka
KOHBEHIIiSl ITPO 3aXHCT TpaB JIOAUHU ¥ ocHOBHUX cBoOox (1950 p.)
BHECJIA JI0 [IbOTO MEPENiKy TPaBo He OyTH 3aCy/PKEHUM YU MTOKAPAHUM
IBiui 32 ouH 1 Toit camuii 310uuH (cT. 4 [Ipotokomy Ne 7). [puiinsita
3romoM AMeEpHKaHChKa KOHBEHINsT 3 TpaB jromuad (1969 p.) i
AdpukaHcbka xapTis paB JroAuHu ¥ HapoaiB (1981 p.) po3mmpuin
ner nepenik. [locsranHs Ha i HOPMH PO3IISLIAETHCS SIK HOCSTaHHS
Ha OCHOBHU CBITOBOTO MpaBonopsiiky. OTke, JIOTIYHAM € BHCHOBOK,
II0 OCHOBY CYYacHOTO CBITOBOTO IIPABONOPSAKY CTaHOBIATH
iMIepaTHBHi, HemopyIHi npasa Jronuau[ 13, c. 4-14].

{00 ysiBIEHHS PO MiKHAPOIHI CTaHAAPTH TPaB JIFOAUHU OyITH
MTOBHUMH, CIIPOOYEMO TPEACTABUTH OLIBII-MEHII YIOPSIIKOBAHHUN
nepesiK UUX CTaHAApPTIB.
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I'pomansaChKi Ta momiTwdHI TpaBa [14]: mpaBo Ha KUTTS,
3a00poHa KaTyBaHb 1 JKOPCTOKOTO, HENIOACHKOTO 1 MPHHMKYIOUOTO
TimHICTP TOKapaHHSA; 3a00poHa paOCTBa; MOKapaHHS BUKIIOYHO HA
Mi/ICTaBi 3aKOHY; MPaBO Ha CBOOOIY Ta 0cOOMCTYy Oe3MeKy; mpaBo Ha
cBOOOIYy IepecyBaHHS; MPaBO Ha CIPABEIJIMBUN CyZOBHH PO3IIIALL;
MpaBO Ha TMOBary NPUBATHOIO Ta CIMEHHOTO KHUTTS, XHTIA U
KOPECHOHICHLIT; MpaBO Ha OAPYXEHHS; MPAaBO Ha CBOOOAY IYyMKH,
COBICTI Ta BIpPOCHOBiaHHS; CBOOOIY BHPAKECHHS TyMOK; CBOOOIA
300piB i 00’€THaHB; TIPABO HA BIIACHICThH; NMPAaBO Ha e(heKTHBHUII 3aci0
MIPaBOBOTO 3axXWCTY; PIBHICTh TEpel 3aKOHOM; iHII CyMiXHI ITpaBa
(mpaBo BHCTymatdl sK (i3MYHA YW IOpUAMYHA 0co0a, MpaBo Ha
MIPi3BHIIE Ta iM’s, IPaBO HAa TPOMATHCTBO 1 TAPAHTIi ITPaB y BUTIAAKY
BiJICYyTHOCTI TPOMA/JISTHCTBA T4 iH.).

ExonoMiuHi, coriaibHI Ta KYJIBTYPHI IpaBa: IpaBo Ha IpaIIio;
[paBO Ha CHpaBeUIMBI ¥ CHPHUSITIMBI YMOBH Tparli; MPOQCHIIKOBI
npaBa, MpaBO Ha TigHWW (AOCTATHIM) pIBEHb JKUTTS; IMPaBO Ha
3OPOB’S Ta COIANFHUM 3aXWCT, 3aXHCT CiM’i, MaTepuwHCTBAa W
JUTHHCTBA; MPaBO Ha 3400yTTS cepeHbOl i BHIIOI OCBITH; MPaBO Ha
KOPUCTYBaHHS IOCATHEHHSIMH KyJIBTYPH.

KonexTtuBHi mpaBa: mpaBo Ha MHp, 3a00pOHY TEHOLUAY W
arnapTeiny; IpaBo HapoXiB HA CAMOBU3HAYEHHS; NIPaBa HALIOHAIBHUX
MEHIINH; TPaBO Ha PO3BUTOK; NPAaBO Ha CIPHUATIMBE HABKOJUILIHE
cepenosuuie [15].

Y MiKHapOAHO-TIPABOBIK JOKTPHHI ICHYIOTH Pi3HI AYMKH IIPO
T€, YA MOXKE 1HAWBIA OyTH Cy0’€KTOM MiIXXHAPOIHOTO IpaBa. 3arajioM
Ile 3aJCKUTh BiJ MOIIAAIB TOTO UM IHIIIOTO aBTOpa Ha IMpodiIeMy
CHIBBITHOIICHHS MIX>KHAPOIHOTO Ta HAlliOHAIBHOTO TpaBa. [lommupena
IyMKa, 3TiTHO 3 SIKOI0 B MIKHApOAHOMY TIpaBi HeMae 3a00pOHHU
HaJIATH 1HAMBIAIB MIKHAPOJIHOIO NPABOCYO’ €KTHICTIO, 1 BUPIMICHHS
bOTO MHUTAHHS BU3HAYA€TbCS HAMIPOM JOTOBIPHHX JEpiKaB.
HasBHicTe y  iHIUBIAIB ~ MDKHApOXHOI  MPaBOCYO €KTHOCTI
NOB’S3yIOThCS 3 HAJaHHSAM 1M MOXJIMBOCTI NpPSMOIO JOCTYIy B
MDKHApPOHI OpraHy sK ITO3UBaYiB, BiIMOBiMadiB Tommo [16, c. 6-12].

VY BITYM3HAHIN JOKTPUHI ICHY€E TAKOX JTyMKa, CYyTh SIKOi 3BOJUTHCS
JI0 TOTO, IO IHIWBIMKM OO0 €KTUBHO HE MOXKYTh OYTH YYaCHUKAMH

MDKBJIATHUX MDKICP)KaBHUX BITHOCHH 1 TaKUM YHHOM CyO’€KTamu
MDKHApOIHOTO TpaBa. TEeHAEHIS, IO CHOCTEPIraeThesi CHOTOAHI,
CBIMUMTH TIPO PpO3MIMPEHHS TPSIMOTO JOCTYNy IHIMBILIB 10
MDKHApOqHUX OpraHiB. lle ToB’s3aHO 31 3pOCTAIOUUM IMPATHEHHSIM JI0
3aXMCTy TIpaB JIOAWHM 32 JIOMOMOTOI MIKHApOJHHX MexaHi3miB. Cam
1o coOl Takuii JOCTYI HE MEPETBOPIOE IX HA CyO’€KTIB MDIKHAPOIHOTO
MpaBa, a O3HAYa€ JMIIE Te, 0 YYACHUKH BiIIOBIIHOTO JIOTOBOPY
OepyTh Ha cebe B3aeMHE 3000B’s3aHHA 3a0€3MEUUTH IICH TOCTYI
HassBHUMH B IXHBOMY PO3IOPSIDKEHHI TPABOBUMH W OpraHi3aliitHUMu
3acobamu [17].

OTxKe, TEHIICHIlST PO3BUTKY MIDKHApOIHOTO IpaBa IOJNATAE HE
TUTBKA B PETYIIIOBaHHI PI3HOMAaHITHHX BIIHOCHH MK JepKaBaMu, a i y
MOCHUJICHHI POJIi JIFOIMHY, 110 CTajla OJHUM 3 YYaCHHKIB MIKHAPOIHUX
BIZTHOCHH 1 Cy0’€KTOM MiKHapomHOTo mpasa. [Ipu 1iboMy Tpeba MaTi Ha
yBa3i, IO TEPBICHI CyO’€KTH MIKHApPOJHOTO TpaBa — JEpKaBU — He
TUTBKK MaloTh TIpaBa W OOOB’S3KM 3 MDKHAPOJHOTO TpaBa, a W, Ha
BiZIMiHY BiJ iHIWBINIB, CTBOPIOIOTH HOTO HOPMH Ta TPHHIITA. ToMmy
MOXKHA 3POOHMTH BHCHOBOK, IO IHAWBIN € CyO’€KTOM MIDKHAPOIHOTO
mpaBa 3 OOMEXEHOI0 TpaBocyd ekTHicTIO [18]. OmHaK 3 PO3BUTKOM
MDKHApOIHOTO TIpaBa Ta MDKACP)KaBHHX BIJHOCHH OOCST TpaB i
000B’sI3KIB iHIWBIIA 301IBITYBATUMETECS, @ HOTO POJIb HA MiXKHAPOTHIH
apeHi — 3pocTaTuMe.
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ITPABOBI 3ACAJIX ITOJIITUKHU €C Y CPEPI
SAJIIBHUYHOI'O TPAHCIIOPTY

Crartss TpHCBSYEHA aHaNi3y NPaBOBOI OCHOBHM PETYNTIOBAHHS —3aJIi3HUYHOL
JISUTBHOCTI SIK OfiHI€l 3 OCTaHHIX raimysed TpaHcrnoptoi chepu €C, sika Oyia mimiana
npotuecy nibepanizarii. BUCBITIIOIOTBCS aCHeKTH, SIKi yCKIIaIHIOIOTh OOYI0BY 3aralbHOIO
3II3HUYHOIO PUHKY Ta 3a0e3ledeHHs CyMICHOCTI 3aJli3HMYHOI Mepexi, 3[iHCHeHH:
TapMOHI3allil 3aJi3HUYHUX CHUCTeM KpaiH-ydacHuIs €C, a 0coOnuBa yBara IpUIUIIEThCI
MPaBOBUM HOPMAaM YOTHPHOX 3TI3HIYHMX HAKEeTiB 1 pe3y/bTaTaMy IX PUHHATTS.

Kniouosi cnosa: tTpancrnioptae nipaBo €C, 3aIi3HAYHI TAKETH, 3ATI3HAYHA MEperKa.

Ilangpunosa  O.E. Ilpasogvie ocnoevt nonumuxku EC ¢ cghepe
JHcenesHo0oporcHo20 mpancnopma. — Cmamo.

Crarbss  TOCBAIllGHA ~ aHAIUM3y  IPaBOBOM  OCHOBBI  PEryIMpPOBaHHS
JKENE3HONOPOXKHOM JIEATENPHOCTH KaK OIHOM W3 MOCIENHMX OTpacield TpaHCIOPTHON
cdepsr EC, xotopas ObL1a nonsepkeHa npoueccy jJudepanusarmi. OCBELIaloTCs acleKThl,
3aTPyAHAIONINE TIOCTPOCHHE OOIIEro JKENE3HOJOPOXKHOIO pBIHKA U OOecredeHue
COBMECTHMOCTH  JKCJIG3HOIOPOXKHOM ~ CeTH,  OCYIIECTBICHHE  TapMOHH3ALU
KEJE3HONOPOXKHBIX cHCTeM cTpaH-ydacTHul EC, a ocoboe BHHMaHWE YIeIseTcs
MPABOBBIM HOPMaM YETHIPEX JKEIIE3HOIOPOXKHBIX TAKETOB U Pe3yNbTaTaM X MPHHSTHSL.

Kniouesvte cnoga: TpancnioprHoe mpaBo EC, KeTe3HONOPOXKHBIC —ITAKTHI,
JKEIIE3HOIOPOXKHAS CETb.

Panfilova O.E. Legal Basis for EU Policy in the Field of Railway Transport. —
Aeticle.

The article analyzes the legal framework of regulation the railway as the one of the
last sectors of the EU transport sector, which has been a subject to the process of
liberalization. It highlights the aspects that make it difficult to build a common railway
market and ensure interoperability of the railway network, the implementation of the
harmonization of the Member States rail systems, and special attention is paid to the legal
norms of the four railway packages and the results of their decision.

Keywords: EU transport law, railway packages, railway network.
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3aificHeHHS TPAaHCHOPTHHX MOCIYT € MPEAMETOM OCOOIHMBOTO
KoHTponto  €Bporneiicekoro  CHiBTOBapHCTBa, OCKUIBKH  Oymaydu
PI3HOBHIOM (pEHOMEHY CITy’KO 3araJbHOTO E€KOHOMIYHOTO iHTepecy,
TPaHCHOPT MiAJIArae OCOOJIMBOMY MPABOBOMY DPEXHMY, B SIKOMY
HEEKOHOMIYHI PHHITHITA, TaKi K COIliajibHa 1 TEpUTOpiabHA €THICTD,
Mae TEeHJICHIIIO MepeBaXkaTy HaJl PUHKOBOIO €KOHOMIKOIO 1 TpaBUIaMU
BUIBHOI KOHKYPEHIIi 3 METOK JOCSATHEHHS IUIeH CYCHUIBbHO
BKJIMBOTO 3HAUCHHs. BuTbII TOoro, 6araroacleKTHICTh 3alli3HHYHOTO
TPaHCIIOPTHOTO CEKTOPY, SIK MEPEXKEBOI IHAYCTPil, Ma€e AesKi BaXIIUBI
0COONMMBOCTI, SIKI YITKO BU3HAYAIOTh ii OpraHi3alliiiHy CTPYKTypy, a
caMe: BHCOKiI (pikcoBaHi BUTpaTH Ha pO3pPOOKYy iH(PACTPYKTYpH,
3HIDKCHHS CEpPEeIHIX BHUTpAT 3a PaxyHOK 30ULTBIICHHS BHPOOHUIITBA,
TaK camo SIK i iCHyBaHHsI IIepeBar, sKi BUHHKAIOTh 3a pe3yJbTaTamMu
CIIUTEHOTO BHPOOHUIITBA PI3HUX TOBApiB BCEPEAMHI OMHIET KOMIIaHii.
HeoOxinnicte  3a0e3nmeyeHHs TOCIyraMH  BaKIMBHUX  Taly3ei
E€KOHOMIKM 1 HasgBHICTb IIEBHMX HEEKOHOMIYHHX 3000B’sA3aHb,
BCTAHOBJICHUX YPSIOM, YCKJIAIHIOIOTH PEryIIOBaHHS 3alli3HUYHUX
nianpuemctB €C. [yOmoBaHHsS CUCTEMH € HaJI3BUYAHO TOPOTUM Ta
E€KOHOMIYHO Hee(hEeKTUBHUM, TAKUM YHHOM JIOBTUH Yac 3aTi3HUTHOMY
tpadcnopty €C Oynu BiacTuBi pucu npupoauoi MoHomodmii. [lepexin
BiJl JICp)KaBHUX MOHOIIONIH 110 KOHKYPEHTHHX PHHKIB BiJIOyBaBCS
JOCHUTH MOBUTBHO. [IpoTATOM NOBroro 4acy 3aii3HUYHHN TPaHCIOPT
OyB OpraHizoBaHU y QopMi Jep:kaBHOI MOHONONIi 3a KiTbKoMa
npuurHamMy. Hampuknaz, icHyBajo mepekoHaHHs, 0 Taka iHAYCTpist
€ TPUPOAHOI0 MOHOIIONi€0, TOOTO HA PUHKY € MicCLe TiIBKH s
OZIHOTO IiJNPHEMCTBA; EKCKIIIO3UBHI NIPaBa, K MPAaBWIO, HAaBaJIHCs
y BIANOBIIb Ha YHiBepcalbHi TOCIYIM MOHOIOJICTa; caMe uepe3
BOKIUBICTh  JaHOi  Trady3l  ypsA  BBaKaB  ONTHMAJIbHUM
KOHCOJITyBaHHSI Pi3HUX BHUKOHABIIIB B paMKax OJHI€I KOMMaHii, Ky
BoHM OynyTs koHTpomoBaru. Opnak, mnpomec mibGepamizawii
TpPaHCIIOPTHUX Tamy3edt €C xod i 3 3ami3HEHHSIM, ajie TOPKHYBCS 1
3ai3HUYHUX TIOCHYT, MO0 TMPH3BEJIO A0 HEOOXiJHOCTI MOIIyKY
MIPaBOBUX KOHCTPYKIIH, 3MaTHUX 3MIHUTH icHyroumid ctad. [IpaBoBi
KOHCTPYKIii HA CHOTOJHIIIHII JIeHb 3HAWIIA CBOE BiTOOpaKeHHS Y
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BHIVISIII YOTUPHOX 3alI3HWYHHUX TAKETiB, AKI 1 CKIAMAIOTh MpPEAMET
BUBYEHHSI AaHOI CTaTTi.

VY HayKoBiif JiTeparypi IUTaHHS PO3BUTKY TPAHCIOPTHOI raiy3i
JOCIIDKyBaicsl y poOoTax BITYM3HSHHUX BYEHHX 30KpeMa, TaKuX SK
Kopmma B.A., IBamoB /I.A., BymrakoBa I.B., T'ixeBcbkmii B.K.,
Hemcekuii E.®., MypasiioBa B.I, Illynexenko @.I1., ane ysara
NpuALBDIacs OB HOPMaM HAMiOHAJIBHOTO IIpPaBa, TAKUM YHHOM
CTYyNiHb BHUCBITJICHHS THTaHHA TpaHCopTHoro mpaBa €C €
HEJIOCTAaTHIM, a BiJICYTHICTh KOMIDIEKCHOTO JIOCITI/PKSHHS YCKIIaJHIOE
TIporiec BWUBUSHHS JaHOI Tay3i, SK HAaBYAIBHOI JUCIMITIIHA. TicHa
B3aeMofiss Ykpaiau i €C, a Takok 31ifiCHCHHS CITIBpOOITHHIITBA B
paMKax TPAaHCIOPTHOIO PO3BUTKY HAmOl KpaiHd 3yMOBIIIOIOTH
HEOOXiJHICTh  MONTMOJIEHOr0 BHBYCHHS AacleKTiB  TPaHCIOPTHOI
TIOJITHKY.

Mertoro cTarTi € aHami3 Ta BUPOOIEHHS TEOPETUYHUX ITiIXOMIIB
no ¢opmyBanus mpaBa €C y cdepi 3aii3HUYHOIO TPAHCIOPTY,
BCTAaHOBJICHHS KOJIa TPABOBHX aKTiB, sKi ()OPMYIOTH 3aKOHOIABUY
0a3y peryiaroBaHHs LBOTO MUTAHHS, Ta JOCTILKEHHS iX XapakTepy i
crierdiky.

3ani3HUYHA rajly3b CTaja MPEJAMETOM Mi3HbOI Jibepanizaiii Ha
BIIMIHY BiJ aBia TpaHCIOPTY, pe@opMH B ITaHOMY CEKTOpi, K i
paHille 3HaXomsAThCS B cTafil po3poOku. Taka cuTyamis ckianacs
Iepi 3a BCE TOMY, L0 3aJII3HUYHMN TPaHCIOPT TpaauuidiHo OyB
3aCHOBaHMH Ha YHCTO HAIIOHAJHHOMY DiBHI, SIK 3 HOPMaruBHOI, TaK 1
3 TEXHIYHOI TOYKM 30py. BiACyTHICTH oOmepaTMBHOI 1 TEXHIYHOI
€THOCTI (OMHOPITHOCTI) CHUCTEMH TIPU3BEIO IO CBOTO POAY
MO3ai4YHOTO PO3BUTKY HAIIOHAJTBHUX MEPEXk, SKi JIeb CKIIAJal0Th
OZHE IILJIE.

JloOpe BimoMoO, IO 3ai3HUYHUI CEKTOp Ma€ JaBHIO MPHPOAY
TPOMAJICEKUX TIOCIYT, a 3alli3HUIN B IIJIOMY HaJaBajid TPaHCIOPTHI
MOCTYTH 32 I[iHAMH HIDKYMMH, HIK aBia a0 iHII BHIU TPAHCIOPTY.
3ai3HUYHMN TPAHCHOPT TOYaB CBOIO ICTOPiI0 B MEPLIi IMOJOBHHI
XIX cTomiTTSA 1 cTaB OCHOBHUM 3ac000M TpaHCIIOpTY B XX CTOMITTI.
Ane mOsSBa MOTOPHHX TPAHCHOPTHUX 3aco0iB 13 JABUTYHAMHU
BHYTPIIIHBOTO  3TOPSHHSA  [OYaJM  JOMIHYBaTM  HA  PUHKY
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TpaHCHOPTHHUX mociyr. Jlami cBimgarth, mo 3 kiHI Jpyroi cBiToBOi
BifHM pOJb 3aJi3HUYHUX T[EPEeBE3CHh HAa PUHKY TPAHCIOPTHHUX
MoCITyT OyJia B TIOCTIHHOMY 3aHETaIi.

IcHye Gararo mpuYMH BBaXKaTH, IO 3yMOBHJIO TaKe CTaHOBHIIIC.
MOXXJIHBO, HAHOUTBIIT BOYKITHBOIO MTPUIMHOIO OYB IMIAHOM iHITNX BHIIIB
TPAHCIIOPTY, SIKI OyJIM OLIBII THYYKHUMH 1 MEHII JOPOTUMH (aBTOOYCH,
BaHTaXXHI aBTOMOOUTI Ta OcCOOHMCTI aBroMoOum). [HIII TPUYMHK
BKJIIOYAIOTh B ce0Oe HeaJeKBaTHE MPUCTOCYBAHHS 3aTi3HMYHUX MEPEK
JI0 HOBUX EKOHOMIYHMX MojeieH, ypOaHi3amii i mojanblmX 3MiH B
TPaHCIIOPTHUX  TIOTOKaxX. AJle  HaclpaBmi, BelIWKa CTYIIHb
BI/INOBIANBHOCTI 32 TakKWil 3aHemNaJ| JEeKWTh CamMe Ha YIpaBIiHHI
3amisHUIsIME. Sk 3a3Haumia €Bporreiickka Kowmicis B 1996 porri,
BU3HAHO, IO JICPXKaBU, SIK TPABWIO, BIJIMOBISUIA 3aJTI3HUYHAM
MiATIPHEMCTBAM B KOMEPIIiHHIN cBOOOMi; Blaga He A03BOJLUIA Mard
Miclle yIpaBIiHCHKOI HE3aJISKHOCTI, BOHA HaKIajana 30008 s13aHb 0e3
MOBHOI KOMIIEHCAIlil Ha iX BUTPATH, a TaKOK BHMarajia MiATPUMKH 1
00CITyTOBYBaHHS HEPEHTAOCTBHUX TIIOCTYT. TaKMM YHHOM, 3aJTi3Hi
Joporn Oyly 3HAYHOIO MIPOIO i30JIbOBaHI Bil PUHKOBUX CHJ, a
iHBeCTUITi OyJM dYacTo HEAOCTaTHIMA ab0 HETOPEYHUMH. Yo B
LiIOMYy  HamaraBcsi KOMIIGHCYBaTH II0  CHUTYyallil0  BEIMKUMHU
cyocumisMu, ajge He Oyaydd CHpsAMOBAaHMMH Ha  ITiABHIICHHS
e(EeKTUBHOCTI 3alli3HUYHOTO TPAHCIOPTY, L€ He 3MIHWIO CTaH
iH(paCTPyKTypH.

OcHOBHI (akTopH, SIKi BENW O PHHKOBUX IPOBANIB B CEKTOPi
3aJTI3HUYHOTO TPAHCIIOPTY IIE:

- 0araToIiILOBUI XapakTep 3aJi3HUIb B €BPOIIi, 10 MPU3BETIO0
10 3Ha4YHOI eKOHOMIT Ha MacIuTadl 1 00Cs31;

- 3QJICXKHICTD 3aTiI3HUYHUX ITOCITYT BiJ iKCOBAHOI, BATPATHOI Ta
oyxe crnenudiuyHol iHQPaCTPyKTypH, IO TPHU3BEIO 10 NPUPOAHOI
MOHOIIOMIT;

- HASBHICTh YHCICHHHUX TEXHIYHHX 1 TPaBOBUX Oap’epiB It
JOCTYIy Ha pUHOK [1].

OcTaHHI JaHi TIOKa3ylOTh, IO €BPOICHChKA 3ai3HIMYHA
MPOMHUCIIOBICTh TeHepye 000poT B 73 MiNbSpAiB €Bpo 1 3abe3medye
pobourmvu  mictimu - 800,000 cmiBpobiTHuKiB. [llopoky mepikaBHa
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BIIaJla {HBECTy€ 3HA4HI CyMH B 3aJIi3HWYHHNA cekTop. BaxkmmBa poinb
3aMi3HALl B €(eKTHBHOMY (YHKIIOHYBaHHI €BPOINEHCHKOI EKOHOMIKU
TaKOK TIATBEPIDKYETHCS OUTHIT HUK 8 MIIpH. MACaKUPCHKUX ITOI3MIOK,
110 TPOXOAATH MO 3aJ3HHLI MIopiyHO 1 Omu3bko 10% BCiX BaHTaKHMX
repeBe3eHb B €BPOMi, MOXiJ Bi SKUX MPHOIM3HO CTaHOBUTH 3 MIIP
[2].

Meroro BrpydanHs €C B 3a1i3HUYHHAN CEKTOp HIKOIH HE OYyiio
3a0e3MeueHHs] HOro MpuBaTH3aIli i, JIMCHO, BBEICHHS KOHKYPEHII
OyJo TiIBKK ONHIEIO 3 psAy 3aBdaHb Komicii, cepen sIKMX iCHYBaio
YiTKE PO3MEKYBAHHS POJIi ypAIY, KEpyHOUoro iH(pacTpyKTyporo i
3aJTI3HUYHOTO OIepaTopa.

TakuM 9uMHOM, icHyBajgo ©0araro NepelikoJ Ha LULIXY
BIPOBAPKEHHSI €BPOIEHCHKOT 3ai3HMYHOI moniThkd. Kowmicis crana
MPOIIOHYBATH BHECEHHS 3MiH [0 3aJ1i3HMYHOI TIOJITHKU Ha Io4arky 90-
X, aJIe BOHA 3ITKHYIACS 3 BOPOXKICTIO 3 00Ky aepxaB-wieHiB €C, siki He
Oakanu BTpauaTHl CBili cyBepeHiTer B Wil obOmacti. Tak, Oyio
3alIPOTIOHOBAHO [IBI aJIFTEPHATHBH IONO CTBOPEHHS CBPOIEHCHKOI
TPaHCHOPTHOI MONITUKU: 3 OAHOTO OoKy, Himepnmanau miaTpuMyBamu
T X1, 1110 TPYHTYBABCS Ha MOJITHII JTIOepaTbHUX PHHKOBHUX CTPATETIH
(Axmii HaliKpaie BiANOBiJaB iX KOMIAKTHIM PUHKOBIH EKOHOMILI); 3
iHImoro 6oky, ®panist, Himeuunna ta Itasmis (3 OUTBIIOI0 TEPUTOPIETO 1
PO30CEPEIKEHUM HACETICHHSM), sIKi OUIbIIE 3BUKIMA JI0 BEIHUKOTO
JIEP’)KaBHOTO BTPYYaHHS, SIK B aBTOMOOLUTGHHM, TaK 1 B 3aJI3HUYHHUMA
TPAHCIIOPT, 1 MATPUMYBAJIHN 3arajbHy TPAHCIOPTHY IOJITHKY, fKa O
HaJaji 103BOJIsUIa IPOIOBKEHHS TAKOIO BTPYYaHHSI.

Ilepmri 3akonHomarui aktu CITIBTOBApHCTBA B JAHOMY CEKTOPI
Bkirouanu: HupektuBy Paau Big 29 mumas 1991 poky [Ipo po3sutok
3amisHnIHEX gopir CrisroBapuctsa (91/440/€EC); JlupextuBy Pamu
Bix 19 uepBHs 1995 poky  1mI0oAo JIEH3YBaHHS 3ai3HUYHHX
nignpuemcts (95/18/€EC); HupextuBy Pamm Bim 19 uepBHa 1995
POKYy IIOMO PO3MINICHHS TPOITYCKHOI 3MaTHOCTI  3aJII3HUYHOI
iH(pacTPyKTypH Ta cTAryBaHHA 300piB iHdpacTpykTypH (95/19/€EC)
[3;4;5].

Ix ocHoBHOIO MeTOrO Gys10 3a6e3meunTH eheKTUBHE 3iHCHEHHS
MIPaB JOCTYITY IO 3aJIi3HUIHOI iIHPPACTPYKTYPH.
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HupexktuBa Pamm Big 29 nwmmas 1991 poxy Ilpo posButox
3amizanuHux gopir CriBroBapuctBa (91/440/€EC) BcraHOBMIA
3arajbHi 3acagdl PO3BUTKY 3alli3HUI, a CaMe HACTYIHI OCHOBHI
MOJIOXKEHHA peOpMyBaHHS rajys3i:

- 3aJi3HUII € YXUTTEBO BAXIMBUM €JIEMEHTOM TPAHCIIOPTY i
BCHOTO BHYTPIIIHBOTO PUHKY €BpONH, €(QEeKTHBHICTb SKOTO
HEOOXiTHO MiJBHIYBaTH i SKUA HEOOXiAHO BKJIFOYMTH B €IUHUN
KOHKYPEHTHHUI PUHOK;

- 3aNi3HUYHWIA CY0’€KT TOCHOAapIOBaHHS TIOBUHEH Maru
HE3AIeXHAN BIJl JEpXKaBH CTAaTyC 1 KepyBarucs 3a MPUHIAIIOM
KOMEpUifHMX MpUBaTHUX KOMIaHiil, Uil HBOrO TOTPIOHO, SIK
MiHIMYM, (IHAHCOBO-OyXTaJITePChKE PO3MEKYBAHHSA TPAHCIIOPTHUX
HOCITYT Ta 00CITYTOBYBaHHS 1HYPACTPYKTYPH;

- Iep>KaBH TOBHHHI 3HAHWTH CHOCIO 3MEHIIUTH 3a00proBaHICTh
Jiep KaBHUX ITiIIPHUEMCTB-TIEPEBI3HUKIB;

- IOCTYII JIO 3aJli3HMYHOI Mepexi MOBUHEH OyTu 3a0e3nedeHuit
IUTST OyIb-IKO1 KOMITaHIi-TIepeBi3HUKA 3 ITOTPUMAHHSAM DPiBHHX YMOB,
BUKOPHUCTAHHSI MEpEXki CYNPOBOMKYEThCS IUIATOIO 38 KOPHCTYBAaHHS,
Ky KOMIIaHIS-TICPEBI3HUK ITOBMHHA TIEPEPaxOBYBaTH KOMIIaHii, sSKa
o0ciyroBye iHppacTpykTypy [3].

Y mmumai 1998 poky, Kowmicis mpenctaBmiia TPH HOBHX
MPOIO3UIlii, HAIJICHNX BHHSATKOBO Ha T€, II00 3pOOHTH ICHYIOUE
3aKOHOAABCTBO Ounpln edexTnBHUM. 26 mrororo 2001 poky Pana
MIPUHSATIA TPU NUPEKTHBH, BIZIOMiI SK «IMAKeT IIMOMO 3aJli3HUIHOI
iH}pacTpyKTypu»:

- Jupextusa Big 26 mrororo 2001 poky mpo BHECEHHS 3MiH IO
HupektuBn Pamu  91/440 /€EEC n1npo poO3BHTOK  3aji3HHIb
CmieroBapuctsa (2001/12 /€C);

- Mupextusa Big 26 mrororo 2001 poky mpo BHECEHHS 3MiH IO
HupextuBn  Pamm  95/18/€C  mpo miueH3yBaHHS — 3ali3HUYHUX
migmpuemcts (2001/13/€C);

- HupextuBa Bim 26 mrororo 2001 poxy mpo po3momia
3aTI3HUYHOI MOTYKHOCTI 1H(PACTPYKTYpH, Ta CIPABIISTHHS IUTaTH 32
BUKOPHUCTAHHS 3alli3HWYHOI iHQpacTpykTypn Ta cepTudikamiro
oesmexu (2001/14/€C) [6; 7; 8].
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[epmmii 3anizananuil maket, npuiiaaTaii B 2001 porri 103BoIHB
3aJi3HUYHUM OIepaTopaM MaTH JOCTYNl JI0 TPaHC €BPONEHUCHKOT
MepeXi Ha HETUCKpPUMIHAINHIA ocHOBl. J[lmg  mominmieHHs
€BpONEChKUX — 3aI3HUYHUX BAHTAXKHUX IepeBe3eHb Komicis
MIPOITOHYBaJIa HEOOXITHICTh MOJIMNIIICHHS PO3IOALTY MapIIPYTIB PyXy
MOI3/1iB, CTBOPEHHs CTPYKTypu Tapu(iB, ska BimoOpaxkama O
BIJMIOBI/IHI BUTpaTH, CKOPOYCHHS 3aTPUMOK Ha KOpAOHaxX i
BIIPOBA/DKEHHS KpuTepiiB sxocTi. OmiHka peaiisamii IbOTO MakeTy,
MPOBEICHOTO0 CBpOIEHChKO0 KoMmiciero B cepeauHi 2006 poky,
MoKa3aJia, 1o, Xo4ya MpakTHYHA peai3amis WOro MOJ0XKEeHb BCE IIIe
TpHBajia, HACHiAKu Bxe oOHamiroBanu. [lonOXeHHS 3alli3HUIB TI0
BITHOIICHHIO MO IHINUX BHIIB TPAHCIOPTY CTabiIi3yBagoch, OyB
3alpOBaJDKCHUN  BUCOKWH pIBEHb TPAaHCIIOPTHOI Oe3neku Ha
3aJII3HUYHOMY TPAHCIIOPTi, BTPATH Y 3aWHATOCTI OyJIM YacTKOBO
KOMIICHCOBaHI 3a paxyHOK CTBOPEHHS pPOOOYMX MiCIh Ha HOBHX
3aJI3HUYHHUX MIANPHEMCTBAX, a NPOAYKTHBHICTh 3alI3HHYHHX
TepeBe3eHb OCSIa HaWBUIOTO PiBHA B THX KpaiHaX, Jie BaHTaKHI
3ai3HUYHI MepeBe3eHHs Oynu BiAKPHUTI I KOHKYypEeHLil BiIHOCHO
pamimre. Lli pesynsraru Oynu minTBepkeHi B IloBimomnerni Komicii 3
MOHITOPHHTY PO3BUTKY PHHKA 3aJi3HUYHHX IEPEBE3CHb Y >KOBTHI
2007 poky, KW MPOAEMOHCTPYBaB, 1o y mepiox 3 2000 mo 2005 y
JepkaBax-ydacHUIsIX €C, e pUHOK BaHTaXHUX IepeBe3¢Hb OyB
BIIKPUTHIA JUIi KOHKYPEHIII, 3aji3HWYHI MiJIPUEMCTBA JOCSTIIN
3HAYHO KPAaIUX Pe3ylbTaTiB 3 TOUKU 30py €(EKTHUBHOCTI POOOTH, HIXK
y JiepKaBax, Jie Bce I JOMiHyBalla MOHOMOIIis [9].

Y Toit xe wac Kowmicis B3sma Ha cebe 3000B’s3aHHS
MPEACTABUTH JTOJATKOBHIA ITAKET 3aXO0/liB B HACTYITHUX HAIPSIMKaX:

- BIIKPHUTTS HAaIllOHATGHUX BaHTAXKHUX PUHKIB JIJIS KaOOTaXYy;

- BCTAHOBJICHHSI BUCOKUX CTAHAPTIB OC3MEKHU YIS 3aTi3HUIHOL
MepeKi, 3aCHOBAaHHX Ha MPaBHJIaX HE3AJIC)KHOTO OPTraHy 1 Ha YiTKOMY
BCTAHOBJICHHI BiJTIOBITAIGHOCTI KOYKHOTO 3a/IITHOTO YYACHHKA;

- OHOBJICHHSI [IMPEKTHUBY 1010 TAPMOHI3aIlil TEXHIYHUX BHUMOT 1
MOJOKEHb I10 BHWKOPHCTAaHHIO BHCOKOIIBHIKICHUX 1 3BHYAHHUX
3aTI3HUYHHUX MEPEeX;

- TIOCTYTIOBE BIAKPUTTS MIXXHAPOIHHX IMACAKUPCHKUX TIOCITYT;
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- MIPOCYBaHHS 3aXO/iB 3 OXOPOHH SKOCTI 3aJI3HUYHHUX ITOCIYT i
npaB KOPUCTYBaYiB.

23 ciuyag 2002 poky €spomneiickka Kowmicis 3ampormonyBaia
HOBHI Ha0ip 3axOmiB (BIIOMUX SIK «APYTWd 3ai3HHUYHHN ITaKeT»),
CIpSIMOBAaHWX Ha BIJHOBIICHHS 3aJI3HUII 32 PaxXyHOK IIBHIKOTO
OyIiBHHMITBA iHTETPOBAaHOTO CBPONEHCHKOTO 3aJII3HUYHOTO POCTOPY.
Hosuii maker OyB 3acHOBaHMI Ha KepiBHMX npuHImINax bimoi Kaurn
2001 poky, 1 3asBIECHOIO METOI OyJ0 TIONIMIICHHS OC3MeKH,
CYMICHOCTI Ta IOBHE BIIKPHUTTS 3aJi3HMYHOTO PUHKY BaHTAKHHX
riepeBe3eHb, nounHaroun 3 1 ciwasg 2007 poky, pa3oM 3i CTBOPEHHSIM
€BpOMNeEichKOro 3ami3HUYHOTO ATEHTCTBA (PO3POOJIEHOrO B SIKOCTI
cy0’ekTa, BIAMOBIZAJLHOTO 3a HAAAHHSA TEXHIYHOI IIATPUMKH IS
Oe3meKu 1 cyMicHOCTI poOiT):

- HupextuBa €Bpomneiicekoro Ilapmamenty Ta Pamu Bim 29
kBiTHS 2004 poky «IIpo Oesnexy 3amizHunp y CHiBTOBapHCTBI, sKa
BHOCUTH 3MiHU 10 JupexktuBu Pamm 95/18/€C mpo nineH3yBaHHS
MIIPAEMCTB  3aTi3HAYHOTO TPAHCIIOPTY Ta 10 JlupekTuBu
2001/14/€C po po3momin MOTY>KHOCTEH 3aJTI3HUYHHUX
1HGPACTPYKTYp Ta CTATHEHHS IIATEXKIB 32 BUKOPUCTAHHS 3aJTi3HIIHOI
iHpacTpykTypu Ta mpo ceprudikamito Oe3mexn» (upextuBa mpo
Oe3nexy Ha 3ami3HUIX ) (2004/49/€C);

- InpexruBa €Bporneiicbkoro mapinamenTy i Panu Bix 29 kBiTHs
2004 poky, mo 3minioe [upexktuBy Pamu 96/48/€C mpo
(yHKITIOHYBaHHS TpaHC’ €BPOMEHCHKUX BHCOKOIIBHAKICHUX CHCTEM 1
HupextuBy €Bpomneiicbkoro mapnamenty ta Pagum 2001/16/€C mpo
(hyHKITIOHYBaHHS TpPaHC €BPONECUCHKUX CTAHIAPTHUX 3aJTI3HIIHHIX
cucteMm (2004/50/€C);

- JlupextiBa €Bporeiicbkoro mapiamenTy i Paaum Bin 29 kBiTHS
2004 poxy, 1o 3mintoe JupexruBy Pamu 91/440/€EC npo po3BuTok
3ami3nuie CrisroBapuctsa (2004/51/€C);

- Permamentr €Bpomeiickkoro mapmamenty i1 Pamm  €C
Ne 881/2004 Big 29 xBiTHS 2004 poKy Ipo cTBOpPEHHS €BPOIEHCHKOrO
3amisHIHOTO arenrcTra [10; 11; 12; 13].

Hpyruit  3amizaumyauii  maker 2004 poKy — NPHCKOPHB
mibeparmizamito  3aJi3HUYHAX BaHTAKHUX IIEPEBE3CHD  IUITXOM
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MOBHOTO BIAKPUTTS PUHKY Ui KOHKypeHmii 3 1 ciuns 2007 p. Kpim
TOTO, TAaKeT, SIKMA CTBOPHB EBpomeichbke 3ali3HUYHE areHTCTBO,
3aIpOBaMB 3arajibHi MPOIETYPH PO3CITiTyBaHHS aBapiif i BCTAHOBUB
oprann Oe3lekr B KOXKHIA JepkaBi-y4acHUIl. €Bponencbke
3ali3HUYHE arcHTCTBO CTAJI0 PYIIIHHOIO CHIIOI0 B TIONITHIN 3
MojIepHi3alii €BpOnelchkoi 3ai3HUYHOI raiy3i. BzaemHO HecymicHi
NpaBuWia 3 IUTaHb TEXHIYHUX ACIIEKTIB Ta OE3MEKU B IBAIUATH I1°SITH
kpainax (Manpra 1 Kinp He MaroTe 3ami3HuIpB) OymTd OTHUMHU 3
OCHOBHHX TEPEIIKO Ul PO3BUTKY 3aJi3HUYHOI Tayy3i. AreHTCTBO
CTBOPEHO, 100 TIOCTYNOBO BHPIBHIOBATH TEXHIYHI perIaMeHTH Ta
BCTAHOBJIIOBAaTH CHINBHI LiNi y cdepl Oes3meku, siKi 3ami3HHLI BCiel
€Bpornu OBHHHI AoCcsATTH [14].

3 Oepesns 2004 Kowmicis mpeacTaBuiia «TpeTidl 3ali3HUYHHUN
MakeT», TPOMO3WIli sAKoro OyaM HANOICHI Ha  BiIKPUTTA
MDKHapOTHOTO PHHKY MacaKUpChKoro Tpancmopty mo 2010 p., a
TaKOX BPETYNIIOBaHHS TIpaB NacaxwpiB 1 ceprudikamii mMoOiZHUX
Opura.

Tpetiii 3ami3HUYHMH NakeT, NpuiHATHH B >koBTHI 2007 p.
IPEIICTaBUB:

- BIIPOBAKEHHS BIIKPUTOTO AOCTYITy MpaB ISl MDKHAPOIHUX
3aII3HUYHHUX HAaCAKUPCHKUX IIEPeBE3€Hb, BKIIIOYAIOYM Ka0OTax 10
2010 poky (3rigHO 3 SIKAM OIEPaTOpH MOXKYTh MiaAOHpaTH i
BHCAJKyBaTh TMAacaXUpiB Ha Oy[b-AKid CTaHIII Ha MIKHAPOJHOMY
MapHIpyTi, BKIIOYAI04YX CTAHIIi{, pO3TaIIoBaHi y Tiif ke kpaini €C);

- BBEJICHHSI €BPONCHCHKOT JileH311, 10 J103BOJIsIE MalllMHICTaM
IIUPKYJTIOBATH IT0 BCil €BPOTICUCHKIN Mepexi (MAITMHICTH 30008’ 13aH1
BIAMOBIAaTH OCHOBHHM BHMOTaM, IO CTOCYIOTHCSA iX PiBHS OCBITH,
BiKy, (I3UYHOTO 1 TICHXiYHOTO 37I0pPOB’S, KOHKPETHHUX 3HaHb 1
MPAKTHUYHOI IMiITOTOBKA HABUYOK BOMIHHS);

- TIOJIO’KEHHS 10O NPaB MacaKUpPiB 3aJ1i3HUYHOTO TPAHCIOPTY,
a came — OUIBII IIUPOKE KOJO IIpaB, BCTAHOBJIEHHS MiHIMATBHHUX
CTaHIapTiB sKocTi (0e3 muCKpuMiHaIil iHBamimiB i ocid 3
oOMeXeHUMH (DI3MYHUME MOXKITUBOCTSMH, BiITIOBITAIBHICTH B pasi
HEIACHMX BHIIAAKIB, HAABHICTH 3aJII3HUYHUX KBHUTKIB 1 0COOHCTa
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Oe3reka macaXupiB Ha CTAHINX), AKi TOBUHHI OyTH rapaHTOBaHI IJIs
BCIX MacaXHupiB Ha BCiX JiHisAX [15].

Tperiit 3ai3HUYHIIA TTAKET CKIIaIa€THCH 3:

- HupekTrBa €Bponeicbkoro napaamenty i Pagu Bix 23 sxoBTHS
2007 pokxy mpo BHeceHHsA 3MiH mo JlupektmBu 91/440/€EC mpo
po3BuTOK 3aiizHulb CriBroBapucTBa Ta Jupexrusu 2001/14/€C npo
PO3TIOMIN 3alli3HUYHOI MTOTYXKHOCTI 1HPPACTPYKTYypH, Ta CIIPABISHHS
IUIaTA 32  BUKOPHCTAHHS  3alli3HWYHOI  iH(pacTpykTypu Ta
ceprudikarito 6esnexu (2007/58/€C);

- HupexktuBa €Bponeiickkoro [lapmamenty Tta Pamm Bim 23
xoBTHS 2007 poky mpo ceprudikamilo JOKOMOTHBIB, IIO
VIPaBJSIFOTHCS MAITMHICTOM 1101311, Ta MOI3IB Y 3alI3HIIHIA MepeKi
B CriroBapuctsi (2007/59/€C);

- Permament (€C) Ne1370/2007 €pomneiicekoro [lapmameHnTty ta
Pagu Bim 23 sxoBrHs 2007 poKy NpO TPOMAACHKI TOCIYTH 3
MIEPEBE3CHHS MTACAKUPIB 3aJTI3HUIICIO 1 aBTOMOOLTEHUMH IIISIXaMU;

- Permament (€C) Ne 1371/2007 €spomneiicbkoro IlapiameHTy
ta Pamgum Big 23 xoBrHa 2007 poky Ilpo mpaBa Ta 000B’s3KH
MacakKHUPiB 3aTI3HHYHOTO TPAHCTIOPTY;

- Permament (€C) Ne 1372/2007 €sponeticekoro Ilapaamenty
ta Paam Bix 23 >xoTHsA 2007 mpo BHeceHHs 3MiH 10 Permamenty (€C)
Ne 577/98 npo opranizaiiiro BUOIpKOBOI0 00CTEKEHHS poO0YO0T CHTH B
CrisroBapuctsi [16; 17; 18; 19].

[lizcymMOByrOo4M OCHOBHI BaXKJTMBI TOJOXKEHHS 3aJli3HHYHHUX
MAKeTiB, MOXKHA BUJUTUTHA HACTYIHI aCHEKTH, SIKi BIAJOCS JOCSTTH
MPUHHATTAM JaHUX HOPMaTUBHO-TIPABOBHX aKTiB!

- Jibepainizallis PUHKIB 3aJi3HMYHUX BaHTAXHUX MepeBe3eHb (3
2007 p.) i macaxxupcbkux (3 2010 p.);

- TOHIN  yHpaBNiHHS  iHQPACTPYKTYpOIO, BAHTWKHAMH 1
MaCaKUPCHKUMH ~ TIEPEBE3CHHAMH, NpPUHAWMHI, B OKpeMmi
TAPO3IITH 3 iX BIaCHUM MPUOYTKOM, 30UTKaMH 1 OasaHcy;

- HeTUCKpUMIHAIliIHA TI1aTa 32 JOCTYI 10 HAIPSMIB;

- CTBOpPEHHS 3ajJi3HUYHOTO PEryIsATOpa, HE3aICKHOTO  Bif
YIpaBIiHHA 1HPPACTPYKTYpOIO 1 Oynb-KOro 3aJi3HUYHOIO
oreparopa, 710 SIKOTO MO)KHA 3BEPHYTHCS B pasi CIopy;
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- BCTaHOBJICHHS PEXUMY MPOAYKTUBHOCTI U CTHMYITIOBaHHS

MeHemKepa iHPPaCTPYKTypH;

- CTBOpeHHS €BPOMENCHKOTO 3aTi3HUYHOTO areHTCTBA;
- TIONOXKEHHSI, 10 3a0e3MeuyIoTh IpaBa nacaxupis [20].

HesBaxatouu Ha Te, 10 poOoTa B JaHOMY HANpPsIMKY BUKOHAHa,
MPOTE 3aJIMIIAEThCS Oararo MpoOIIEMHUX MOMEHTIB HEOOXiTHHX IS
BperymoBanHsa. Tak, 30 ciuas 2013 p. €Bponeiickka KoMicCis
oroocuiia 00’ €MHUIT MakeT 3aXONiB IS JOCSTHEHHS KPamoi SKOCTI
Ta OUTBII IIMPOKOTO BUOOPY B 3aITI3HUYHHUX EBPOINEHCHKHUX MOCITyTaX,
BIIOMUHN SK «YETBEPTHM 3aTi3HUYHUN TAKeT», SKUUA HAIJICHUN Ha
YCYHEHHS pemTd Oap’epiB Ha NUIIXY CTBOPEHHS €IUHOTO
€BPONIEHCHKOIO  IPOCTOPY  HA  3ali3HUYHOMY  TPAHCIIOPTI.
3anpornoHOBaHE 3aKOHOAABCTBO Oyae pedopMmyBaru 3ami3HUYHHA
cekrop €C HUISIXOM CTUMYNIOBAaHHS KOHKYypEHLil Ta iHHOBalii Ha
BHYTPIIIHBOMY PHHKY MacaKHPCHKUX TepeBe3eHb. BymyTh Takok
3IIMCHEHI CTPYKTYpHI Ta TexHiuHI pedopmu. KiHneBum pesynbrar
MMOBUHEH OYTH BHIMKA PiBeHb OE3MEKH, CyMICHOCTI Ta HAMIHHOCTI B
€BPONEHCHKIN 3aTI3HUYHIN MepexKi.

€Bporielickka Mepeka 3alli3HWI> B JaHWH dYac BEIbMH
¢parmenToBaHa. Pi3Hi JepikaBH-WwIEHH BUKOPHCTOBYIOTH Ppi3HI
craHzaptu Oe3leku Ta TeXHIYHMX cucteM. s 3xificHeHHs
TPaHCKOPJOHHMX 3alli3HUYHUX TIOCHYT, HaNpHKIa], HeoOXiITHO
OTpUMAaTu JI03BiMI Oe€3MeKd BiJl JAEKUIBKOX PI3HUX HaI[lOHATBHUX
OpraHiB 1 Mard CHOpaBy 3 JCKUTBKOMa pI3HUMH 3ali3HUIHUIMHA
cucremamu. Lle poOuTh mporec CKIAQIHUM 1 JOPOTHM IS HOBHX
OIeparopiB 3aJII3HUYHMX IIEPEBE3CHB Ta JJI BUXOLY Ha PUHOK HOBOTO
TEXHIYHOIO 00JIaIHAHHS.

Bupansioun pemty Oap’epiB Ha LUIIXY €IMHOI €BPOINEHCHKOI
3aJTI3HUYHOI Tajy3i, 3apornoHoBaHui YeTBepTHI 3a1i3HUYHUN MaKeT
Oyne COpusiTH  CTBOPEHHIO  OUIBII  KOHKYpPEHTOCIPOMOXKHOI
3ai3HAYHOI Tamy3i, 3 KpammMu 3B’s3kamu Mik €C 1 cycigHIMHU
KpaiHaMu. 3MiHaM TakoX cHpUATUMYTH i €C 31 CTUMYNTIOBaHHS
OUTBITT IMMPOKOTO BUKOPUCTAHHS 3aII3HUYHOTO TPAHCIIOPTY, 5K IIe
nepenbadeHo B TpancnoptHid bimiii kauzi €C 2011 poky.



46

[Iponozutii B pamMkax YeTBepTOro 3ai3HUYHOTO MAKETy MAIOTh
YOTHPH OCHOBHI I[iJII:

1. Crapmapté Ta ceprTudikaTdé — 3MiHH CIPSIMOBaHI Ha
CKOPOUYEHHS aJIMIHICTPaTUBHUX BUTPAT IUIS 3aJII3HMYHUX KOMIAHIN i
NPOCTIIINH BHXiJ Ha PUHOK JUIA HOBUX OIEparopiB. €Bpomeicbke
3amizHnyHe areHTctBO (ERA) craHe enuHMM opraHoM Bujaui
cepruikariB Oe31eKu I OTIepaTopiB.

2. CtpykTypa — 3aIpOTrOHOBaHI 3MiHU CIIPUSTUMYTh 3MIITHCHHIO
poIti MeHemKepiB iIHPPACTPYKTYPH, TAPAHTYIOUH, 1[0 BOHH MaTHMYTh
IOBHY OIEepaTuBHY 1 (iHAHCOBY HE3AJICKHICTh BiJ OmeparopiB
pyxomoro ckinaxy. MeHemxepu 1HQpacTpykTypu OyAayTh TakoX
KOHTPOJIIOBATH BCi IEHTPAJbHI cepr 3aIi3HHIHOI MEpeXi Taki fK,
IUTAaHYBaHHS 1H(QPACTPYKTYPH, PO3KJIAAM INOJCHHUX oOmepariii 1
TEXHIYHE 00CITyTOBYBaHHS.

3. BigkpuTTa BHYTPIIIHIX NacaXUPChKUX PWHKIB — iHIIA
(yHnaMeHTa bHA METa TOJNSATAE B TOMY, MO0 BIAKPUTH BHYTPIIIHI
TMacaXUPCHKi 3aTI3HMUII TSI HOBUX YYaCHHKIB 1 ¢Iyk0 3 rpymusa 2019
POKY: BifITOBIHO 0 MPOMO3UILii, KOMIaHii OyIyTh MaTH MOJIMBICTb
MIPOTIOHYBATH BHYTPIITHI MACaXUPCHhKi 3alli3HWYHI TOCIYTH Ha
teputopii €C, a0 MpPOMOHYIOUN KOHKYpPYIOdi KOMEPIIiKHI MOCITyTH,
abo gepe3 Topru. B naHumii 4ac pHMHOK HaiOHAIBHHMX BITYM3HAHHX
MACAKUPCHKUX MOCTYT 3aJUIIAEThCs 3akpuTuM (TuUtbku IlIBemis Ta
Benuka bpuTanis TOBHICTIO BIIKPWJIA CBOI PUHKH, B TOW 4Yac SIK
Himeuunna, Acrpis, Itamis, Yexis Ta Higepmanam BiIKpwiIu JIwiie
00MEXEHO).

4. TlinTpuMmka KBamidikoBaHOI pPoOOYOi CHIM — TPOITO3MITIT
BU3HAIOTh BAKJIMBICTh 3aIy4CHHsS KBali(DikOBAHMX 1 MOTHMBOBAHHUX
CHIBPOOITHUKIB B CEKTOpPI 3aJi3HMYHOTO TPAHCHOPTY. 30Kpema, I
3MiHH JIO3BOJISITH JIEpKaBaM-WwICHAM Kpallle 3aXUCTUTH TPaIliBHUKIB,
KOMM KOHTPakTH TPOMAJACHKUX TIOCIYr MepelaloTbcsi HOBUM
migpsaHIKaM [21].

Tak 3BaHa TexHiYHa omopa YeTBepToro 3agi3HUYHOIO MAKETY
CKJIAIA€ThCA 3 TPbOX IIPOMO3MLIM 0 BHECEHHIO IIONPABOK [0
HupektuBun 2008/57/€C 11040 CYMICHOCTI 3QJII3HUYHUX CUCTEM
CmiBroBapuctsa, Jupektusu 2004/49/€C 1momo 6e3mekn 3aTi3HIIHOT
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cuctemu CmiBroBapuctBa i1 10 Permamenty (€C) 1335/2008 mromo
CTBOpEHHSI €BpONEHCHKOrO 3aji3HWYHOTO areHTcTBa (a came
pO3IMIMPEHHsT HOTO poili), sKe Oylde TaKoXK CTEXHUTH 3a POOOTOI0
HAIlIOHAJIbHUX OpraHiB Oe3MeKW 1 3iHCHIOBaTM KOHTPOJb 3a
3aCTOCYBaHHSAM HalliOHAIbHUX IPaBHIIL.

TexniuHa omopa YeTBepTroro 3ai3HMYHOTO MAaKETy BKIIOYAE
Permament 2016/796  (€Bpormeiickke 3ali3HMYHE AareHTCTBO),
HupextuBy 2016/797 (momo cymicuocti) Ta upektuBy 2016/798
(momo Oesrmeku), siki Oynu omyOmikoBaHi B OdimiitHOMy >KypHaii
€ppormeticekoro Corozy (OJEU L138) 26 TpaBas 2016 poxy.
HOpuanuno Habpanu unHHOCTI 15 uepBHA 2016 poky [22]. Merta mux
3MiH TIOJIATa€ B €KOHOMII Yacy 1 BUTPAT JUIS 3ai3HUYIHUX OIeparopiB
Opyd Tnojayi 3asBKM Ha cepTH(ikamilo Oe3MeKd, a TakoK IS
BUPOOHHUKIB PYXOMOIO CKJIaay IpU IOfadi 3asBKM Ha OTPUMAaHHS
JIO3BOJTy TSI PO3MIIICHHS TPAHCIIOPTHHUX 3aco0iB HAa PHHKY.
Omneparopu i BUPOOHHMKH, SIKi Oa)karoTh MpAaIlOBaTH OifbLI HDK B
omHiit nepxkaBi €C TOBWHHI TOJATH CBOIO 3asBy B CBpOTEHCHKE
3aJli3HUYHE areHTCTBO 3aMiCTh 3BEPHEHHS 3 OKPEMHMH 3asBaMH B
KOXHY nepxaBy €C, sk HeoOXiqHO poOuTH B Aanuii gac. Oneparopu i
BUPOOHHUKH, SIKi XOUYTh TMpAIIOBATH TUIBKH B OAHIM JeprkaBi-wieHi
MaTHMyTh MOXJIMBICTh BHOparTd: TIOHAaTH HEOOXiAHI 3asBH 10
ajMiHicTpanii  miei  gepkaBU-wieHa abo 10  €BpOIEHCHKOro
3aJTII3HUYHOTO areHTcTRa [23].

ono PunkoBoi omopm YerBepToro 3asli3HUYHOTO MAKeTy, TO
BOHA CKJIaJa€ThCs 3 MPOIMO3ULIH [P0 BHECEHHS 3MiH 10 J{MpEKTUBH 3
MMUTaHb yIPaBIiHHA Ta BiakputocTi puHKY (Jupexrtusa 2012/34/€C
PO CTBOPEHHSI €IMHOTO €BPOIEHCHKOTO 3aJliI3HUYHOTO IMPOCTOPY),
PernaMeHTy mpo YKIAAEHHS KOHTPAKTiB AEPKaBHUX MOCIYT
(Permament (€C) 1370/2007 1mof0 MOCIYyr  TrpPOMajChKOrO
3aJI3HUYHOTO 1 aBTOMOOUTPHOTO MACAXKHPCHKOTO TPAHCIOPTY) i
MPOMO3UINII0 TPO CKacyBaHHS IIOCTAaHOBH TIPO HOPMAaTi3alliio
paxyHKIB 3asi3HUYHUX mianpueMcTs [23]. HoBoBBeneHHs npu3Benu
IO 3MIITHCHHS KpHUTEPiiB (DiHAHCOBOI Ta YIPaBIIHCHKOI HE3aICKHOCTI
KepiBHUKIB 3ali3HUYHOI iH(pacTpykTypu Oe3 pyHHYBaHHS Mozemi
YIPaBIIiHHA, SKa [MIMPOKO BUKOPUCTOBYETHCS B JAHUM Yac HA MICIIX.
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Menemxep iHQPACTPYKTypH 3HAXOMUTHCSI CHOTOMHI Ie OLTBINE, HiX
BUOpA B LICHTPI 3aJII3HUYHOI CUCTEMHU KOXKHOI ieprkaBu €C, 0IHAKOBO
OIM3BKO 110 BCiX KOpHCTyBadiB iH(pacTpykTrypu. Kpim Toro, mepermsizg
HupextBM TOn0aB Mpo afanTamilo BCiX cTareld, IO MAaroTh
BIHOWICHHS D10 BIAKPUTTS PHHKY, 3asABUBINHM, IO BHYTPINIHI
NAacaKUPChbKI PHHKU 3alli3HWYHUX IIepPEeBE3eHb IOBHHHI OyTH
BIZIKPUTHMHU JUTSI KOHKYPEHILil, i, B TOH JKe 9ac, BXi/l HOBUX OIEpaTropiB
He Oyae MIKOAWTH MisIIbHOCTI THX OIEpaTropiB, AKi 0OOCIyTrOBYIOTh
perioHanbHI PUHKH 32 IOMIOMOTOI0 YTOA PO ep>KaBHI HOCIYTH.

PuHKOBa omopa BusBHIIacs OUTHII CIIPHOIO, 1 KOMITPOMIiCHHUI
TekcT OyB BHeceHMd Ha po3misin BoceHu 2015 poky. Ilicms
neperoBopiB Mixk mpexacraBHukamu Kowmicii, [Tapmamenty ta Pamm,
Oyno mocsrHyTo TUM4acoBoi yrogu 19 ksitHst 2016 poky, sika Oyna
3rofIOM CXBajJeHa KOMITETOM IIPEACTABHUKIB NepkaB-wicHiB €C 28
kBiTHA 2016 pOKy.

[TincymoByroun, ciifg ckaszaru, II0 HE AMBISYUCH HA TE, ILO
3aII3HUYHUNA TPAHCIOPT CTaB OCTaHHBOIO Tally3b TPAHCIOPTHOTO
npaBa €C, ska miggangacs pedopMyBaHHIO, caMe Ha Hid 3apa3
30CEPEePKEH0  MAaKCHMaJlbHYy ~ yBary:  pPO3BHTOK  3aJIi3HUYHOI
iHQpaCTPYKTYpH Ta BIIKPUTTS 3alli3HWYHUX pHHKIB. Kpim Toro, He
MOYKHa 3a0yBaTH TPO MOJIITHKY SKOJIOTIYHOI OC3IeKH TPAHCIIOPTY, SKa
€ KIo4oBolo Meroro a0 2020 poky, i camMe BUKOPHCTaHHS
3aJII3HUYHHUX TIOCTYT TPEICTaBise coO0r0 3acid Mo JexapOoHizaiii
TPaHCHOPTHOTO CEKTOpY, CIPHSHHS TPOTPecy IO CKOPOUCHHIO
3a0pyIHEHHSI LUISIXOM JO0AaTKOBOi enekTpudikalii Ta MoaepHizawii
3aIII3HUMYHOI MEPEXKi, OCKUIBKH eJICKTpU(IKOBAHUN 3alli3HUIHHUN
TPaHCHOPT Ha CHOTOAHIIIHIN AeHb € HAHOLIbII e(heKTUBHOIO (OPMOIO
MOOLITBHOCTI.
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MUTHE ITPABO
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Kadenpu MOPCHKOTO Ta MUTHOTO TIpaBa
HamionansHOTO YHIBEpCHTETY
«Opecbka IopuInIHa aKaIeMisD

(M. Opneca, YkpaiHa)

VIIK 339.543

ICTOPISI PO3BUTKY MUTHOI CIIPABU
B €BPOIII: TEPIOAU3ALIS
TA OCHOBHI TEHIEHIIIT

VY cTarTi po3MIAAAIOThCS OCOOMMBOCTI PO3BHTKY MHTHOI CIIpaBH B €BpOII.
BusHa4aroThCsl Taki IEpiofd, sIK MHUTHA CHpaBa 4yaciB AHTHYHOCTI, MHUTHA CIIpaBa
CepenHboBiy4si Ta MuTHa crpaBa HoBOro uyacy. AHai3yrOTBCS O3HAKH, BIIACTHBI
KOKHOMY 3 IiepiofiB. Po3msimaerbest mporec TpaHchopMallii CyTHOCTI MuTa Bif 300py
3a TIPOBI3 TOBapiB /10 3arajibHOAEP)KABHOTO MOATKY.

Kntouogi cnosa: MUTHULLSL, MUTHA CIIPaBa, MUTO, MTOJATKHU, 300pH.

Kopmuu b.A. Hcmopua pazeumua mamodxcennozo oena 6 Eepone:
nepuoouzayua u ocHognvie menoenyuu. — Cmamos.

B crarpe paccmarpuBaioTCs OCOOCHHOCTH DPa3BHTHS TaMOXCHHOTO Jena B
EBpomne. Onpenensrorcst Takue MepHOIsI, KaKk TAMOXKEHHOE JIEI0 BpeMeH AHTHYHOCTH,
TaMOokeHHOe jeno  CpemHEBEKOBbsI M TaMOXEHHOe paeno HoBoro BpemeHH.
AHaNMM3NPYIOTCS TIPU3HAKH KAKIOTO W3 IEpHONOB. PaccMmarpuBaercs mpouecc
TpaHc(OpMaIMK CYyIIHOCTH TAMOKCHHBIX IMOILIAH OT cOOpa 3a MpOBO3 TOBAapOB 110
001Ierocy1apCTBEHHOTO HAJIOTa.

Knrouesvie cnosa: TaMOXHs, TaMOKCHHOE JI€O, TAMO)KCHHAs IOLLIMHA,
HAJIOTH, COOPBI.

Kormych B.A. The History of Development of the Customs Affairs in Europe:
the Periods and the Main Trends. — Article.

The present article provides the review of the peculiarities of customs affairs
development in Europe. The main periods such as the customs of antiquity, the customs
of medieval ages and the customs of modern times are defined. Besides the
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characteristics of the particular periods are given. The transformation of the virtues
customs duties from the road tolls to the national taxes is also analyzed.
Keywords: customs, customs affairs, customs duty, taxes, tolls.

CydacHa aep)xaBHa MUTHA CIIpaBa € Pe3ylbTaToM HOE€JHAHHS
HOBUX TPHHIUITIB Ta KOHIEMIIiM, 0 BUHUKIIKA Yy JPYTii MOJOBUHI
XX cT. 3aBISKH MDKHAPOJHOMY CIIBPOOITHHLTBY 3 MHUTHHX ITUTaHb,
Ta MEBHUX 3BMYAIB Ta IHCTUTYTIB, ICTOpIS SIKHX cArae Oararbox
cromith. CaMme 3aBHSIKM Takiii B3aeMomii TpaawWIilii Ta HOBaIii i
c(hopMyBaTCsI OCHOBHI 1HCTHTYTH MHTHOTO TIpaBa, SIKi B IPOIlECi
CBOTO ICHYBaHHsA 3a3HaBanu Oe3nmid TpaHchopmamii 3 MeETOr
NPUCTOCYBaHHS 10 3MiHHM TIOJNITUYHHUX, €KOHOMIUYHHMX Ta MPaBOBHX
NONIS/IIB Ha 3MificHeHHs MHTHOI crpaBd. B mpomy acmekTi aHami3
icTopii (hopMyBaHHS MUTHOTO TpaBa Ta MUTHOI CIIPAaBU € HEOOX1THUM
JUI PO3YyMIHHS iX Cy4acHOTO CTaHy, NMPWYMH ICHYBaHHSA THX abo
IHIAX FOPUANYHUX MEXaHI3MIB Ta BH3HAYCHHS KITFOYOBHX TEHIACHITIH
PO3BUTKY.

Ictopis MuTHOI cHpaBu cTaBana MPEIMETOM JAOCIIIDKEHb
€BPOTICHCHKIX HAYKOBIIIB, MOUMHAI0UM 3 cepenuan XIX cr. [cHyroTh
HAayKOBI PO3BIIKM IHMX NHTaHb 1 y paasHCBKid NpaBoBid HayLi
nouarky XX cr. (LM. Kymimep) [1], i B ykpaiHcbkiil kiHng XX —
mouarky XIX cr.ecr (I1.B. Ilamko, B.B. Yenmos, B.b. Yopnuii,
A.B. Konp6enko Ta inmi) [2-4]. OmHak, it 6ararbox JOCITIKECHb
iCTOpii MUTHOI CIIPaBU XapaKTEPHUM € IHCTUTYITIHHHUN ITiIXi]T, KO B
LEHTpl yBarM BHUCTYIIA€ caMe OpraHisallis MHTHOI CHpaBH, a HE
ocobnuBoCTi 11 QyHKIINH Ha ToMy a0o iHIIOMY erarti. |, sk HacIifoK,
PO3BUTOK MUTHOI CIIPaBH OB’ SI3YETHCS BUKIIIOUHO i3 0COOTUBOCTAMU
MHUTHHX CHCTEM JepKaB, [0 CKJIady SKHUX BXOOWJIA TEPUTOPis
Cy4acHO1 YKpaiHu.

Pazom 3 THM, BaXJIMBUM JJIsi PO3YMIHHS HPOLECY PO3BUTKY
MHUTHOI ~ CIpaBH €  JIOCHDKEHHS  3arajbHOEBPONEHCHKHX
ocobnmBocTeit ii popMyBaHHS, BU3HAYEHHS XapakTepy 3MiH (QyHKITiH
MHUT Yy TOJATKOBHX CHCTEMaX Ta pPETyIIOBaHHI 30BHIIIHBOI TOPTIBII
Tomo. ToxX, came aHaji3y 3araJlbHUX TEHACHLIN PO3BHTKY MHUTHOI
CIIpaBU B iICTOPHYHOMY acleKTi 1 IpUCBIYEHA 1aHa CTaTTsL.

Benyun po3MoBy Mmpo MOXOHKEHHS MUTHOTO IpaBa Ta MHTHOI
CrpaBU HEOOXIMHO BimMIiTUTH iX (ickanbHy mnpupoay. Tobro, ix
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BUHHMKHEHHS Ta PO3BHTOK HEPO3PHBHO IIOB’S3aHi 13 MPAKTHUKOIO
CIPaBIISTHHS TUIATEXKIB 3 TOBAPIB, SKi MEPEBO3MITUCS CYXOIyTHUMH 200
MOPCHKMMH  IUISIXaMH, TIAKOHTPOJIBHHUMH TAM a00  iHIIAM
BOJIOZApsIM, MicTaMm abo nepkaBaM. BimmoBimgHo, came Kpi3hb MPHU3MY
3MIHA TIODIAAIB Ha 3MICT Ta (YHKINI THX IUIATeXKiB, IO CTaJA
mpooOpa3aMH Cy4YacHMX MHT, MOXKHA BH3HAYUTH 1 caM TIPOLEC
(dopMyBaHHS Ta PO3BHTKY MHUTHOI crpaBu. KpiM TOro, muraHHs
nepiofu3allii PO3BUTKY MUTHOI CIPaBH KOPEIIOIOTH i3 OCHOBHUMH
icropuunuMHy TiepiogaMu (AHTHuHICTH, CepenHi Biku, HoBwmii wac).
Apke caMe 3MIiHM EKOHOMIYHOTO YKIIQay CYCIIbCTBA CIPABUIIA
HaHOLTBIINI BIUIMB i HA TUTAHHS CIIPABJITHHSI MUT Ta TIOJATKIB.

MoxHa BUIUIATA TPW OCHOBHI IMiIXOMW JO BHU3HAUCHHS dYacy
BUHHUKHEHHS MTPAKTUKH OTO/IATKyBaHHS TOBAaPiB MUTAMHU.

Tak, 3rigHO 3 ONHIEIO 3 JYMOK, MOMIOHI 300py BUHUKIIH 1€ J0
MOSIBU JICp)KaBM SIK Takoi, 1 Mamu B CBOIM OCHOBI Japw, IO
MiTHOCHIMCS BOXIIAM IICMEH 3a 3aCTYIHUIITBO B TOPTIBII, 3aXHCT
Maiina Tomio [1, c. 20].

Iami BigHOCATH TOsiBy MHUT 10 4YaciB CrapomaBHIX €rumry,
@inikii Ta Baswrona III-II Tic. mo H.e. Ta TUIaTHI, MO CTATYBajacs
BOJIOZAPSIMHU IIUX KPaiH 3 KYIIIIB Ta TOPTOBEIILHUX KapaBaHiB B OOMiH
Ha 3aXHCT BiJ HammajiB rpaOiKHAKIB.

Hapemri, Haii0inpm oOrpyHTOBaHNM y HAayKOBiil JiTeparypi €
MiAXid, 3riJHO 3 SKUM MHTa BUHHUKIHM Y Tepion AHTUYHOCTI, KOJIK
3’sIBHJIacsl BeNMKA KUIbKICTh IMOJATKIB Ta 300piB, IO CTATYBAIMCS B
MicTax, MOpTax Ta Ha TOPrOBEJBbHUX NUISIXaX, MEepIli MHCHMOBI
CBIZTYEHHS MPO SIKi BiTHOCATHCS 10 VI cT. 10 H.€.

MuTHa cnpaBa 00 AHTHYHOCTL. [cTOopWuHI Imam’sSTKH
cBimyath mpo Te, mo came y CrapomaHix Iperii Ta Puwmi
chopMyBayiicsi  BIOPSIKOBAaHI ~ HAJIGKHHUM  YHHOM  CHUCTEMH
OIOIATKYBAHHS, B SIKMX OYyJIM TPHCYTHI IOAATKH, SIKI MU MOXXEMO
BB@KAaTH TOMNEPEIHUKAMH CcydacHHX MUT. [Ipu mpomy, BXKe y Ti Yacu
copMyBaBcsl TONIS HA Te, IO TOPTIBJIA MOBHHHA OyTH JHKEpeIoM
HaloOBHEHHsI JIep)KaBHOI CKapOHMIY, a IS HBOTO MicTa Ta JepiKaBa
TOBUHHI PO3BHBAaTA CBOi TaBaHi, IDIIXH, MOCTH TOmO. Y
JIAaBHBOT'PELIbKIH Ta JIATHHCHKIN MOBAaX BUHUKAE TIOHATTS emporia, SIKUM
MTO3HAYAETHCS TaBAHb-PHHOK, Ha TEPUTOPIIO SIKOTO 3aBO3SITHCS 1HO3EMHI
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TOBapu Ta 3a0e3MedyeThCs MOXIIMBICTH TOPTIBJIi 1HO3EMHHM KYTILISM.
Taki raBaHi-pHHKM BUUIUIAIOTBCS BiJl PELITH TEpUTOpii MicTa It
3abe3nedyeHHs] e(EeKTUBHOTO OMNONAaTKYBaHHS PyXy TOBapiB, sIKE CTae€
OIHUM 3 KIFOYOBHX JpKepes ITOMOBHEHHS MICBKMX Ta JEpyKaBHUX
CKapOHUIT.

Tak, y crapomaBHix AdiHax CIUadyBaMcs IOPTOBI 300pu 3
TOBApIB, sIKi BBO3WIMCS a00 BHUBO3WIIMCS Ha MOPCHKUX CyAaX y po3Mipi
1-2%, OKpeMO OIOAaTKOBYBAJIOCS BBE3CHHS 3¢pHa Yy po3Mipi 2%,
CIpaBISUIMCA IUIATeXi Ha MICBKMX BOpoTax Ta puHKaxX. [lpmuomy
30MpaHHsI MOJIATKIB 3/1iHICHIOBAJIOCS TPUBATHUMH 0CO0aMHU, SIKI IIIOPOKY
BUKYTIaJIM Y MiCTa TaKe IMpaBo Ha ayKIIOHHKX 3acazaax [3, p. 100].

OCKIJIBKY 11l MUTa HE MaJX PErYIATHBHOTO e(eKTy, iX po3Mip He
3aJIeKaB BiJl BUAY TOBapy, IO OIOJATKOBYBaBCSA. B OCHOBI TOmiOHMX
300piB, 30KpeMa, JeKalo TOrodacHe YSBJICHHS IIPO Pi3HE NpaBOBE
MIOJIO’KEHHST TPOMaJIsIHIHA MicTa abo JiepyKaBHU Ta iHo3eMIs. [Hozemenn
npuOyBaB CaMOTHIM Ta HE3aXWILICHWIA: CIUIaTa MUTa 3a0e3nedyBaia
HOMy 3aXHCT y Tili TpOMa/Ii, Jie BiH 3IIICHIOBAB TOPTIBII0. B naBHi yacu
BOXJII 200 KOpOJi MOHOIOMI3YBaIM II€ JDKEPETO HAIXOMKEHb [4, P.
160]. HaifGinpI1 SIckpaBUM MIPUKIIAIOM TaKOTO PO3MEKYBaHHS BUCTYTIA€
Pumcbka iMmiepis, Bce BiTbHE HACENICHHS SKOI TOALIIOCS Ha TPOMAISTH
Pumy Ta mepermniB (iHozemiliB). IlpaBoBe IONOKEHHS OCTaHHIX
PETYJIIOBAIOCS OKPEMHM 3aKOHOJIABCTBOM — Jus gentium (TIpaBOM
Hapozis). Ilpu npomy, mounnaroun 3 167 p. 10 H.e. TpoMansHu Pumy
Oynu 3BUTBHEHI BiJ] TIOJATKIB, TOK BeChb (PiHAHCOBHUI TSATap MOKJIaAaBCs
caMe Ha iHO3EeMIIiB.

Y CrapomaBHboMy Pumi NpOmOBXHIN TPEHBbKY MPAKTHKY
ONOJIaTKyBaHHS  TOBApiB, 10 BBO3WJIMCS Ta  BHUBO3WIIHUCA,
3alpPOBAUBINM  AHAJOTIYHE MHTO TIiJi HAa3BOIO portorium 3a
CTaHIAPTHOK CTaBKOW 2,5%, BIIOMOCTI MPO SKe 3’SBISIFOTHCS
nounHaroun 3 IV cr. mo H.e. Bim mnouarky 1ei momarok
3aCTOCOBYBABCs JIMILIE Yy MOPCBHKHX IOpTaxX, ajie i3 30UIbLICHHAM
TepUTOPii iMIlepil Taka MpaKkTHKA CTaja MOIIMPIOBATUCS 1 HAa MicTa,
pO3TaIllOBaHi Ha CYXONMyTHHX IILISIXaX IEepeBe3eHHS TOBapiB, SKi
MOpTaMH HE SABILUIACA. Bci Tpomany, BKIIOYAIOYM BUTBHI MiCTa,
MOBUHHI OynmHM cCIUiladyBaTH portorium 0e3 Oymb-SKAX 3HAYHUX
BHKJTIOUCHB, OKpIM OQImMiHHUX 0ci0, commariB Ta IyONTiKaHIiB, sIKi
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BUKOHYBanu o¢iiiiHi QyHkuii Pumy [5, p. 75]. B uwacu [laBHBOTO
Pumy mpaBuna ormoAaTKyBaHHS MHTOM BIIEpIIe O(QOPMITIOIOTBECS Y
BUIJISIII OKPEMOTO 3aKOHOJIABCTBA, SIKE B CHIIYy TIOXO/DKCHHS BiJ
MTOPTOBUX 300piB Mayio Ha3By lex portus (DOCTIBHO — «IIPaBoO
TTOPTIB»), XO4a PO3MOBCIOKYBAIOCSA 1 HAa CYXOMyTHI NIUIAxu. Tak,
OJTHMM 3 HaWOUTBII BiIOMUX MPUKJIAJIIB TAKOTO 3aKOHOJABCTBA, KU
JIHAIIOB 10 HAac € MUTHUH 3aKkoH [lansmipu (MicTa, po3TamoBaHOro Ha
Teputopii cyuacHoi Cupii, sika B ToH uyac Oyna pPHUMCBKOIO
mpoBiHIiiero). Lleit 3akon narosanuit 137 p. H.e.,, ale MICTUTH
MOCUJIAaHHS 1 HA OUIbIN paHHIN 3akoH, cepeauHH | cT. H.e. MuTHHI
3akoH [lampmipy BBaKaeThCS MEPIINM BIIOMUM MHTHUM Tapudom,
ajpke TI0 CYTi BiH € lex portus, OCKUTbKA BU3HAYA€ TPAH3UTHI MHTA
(portoria), sKi HaKIa#aNIUCs Ha TOBAapH, IO TPAHCIOPTYBaIUCA OO
PumMcpKob iMIepib B OCHOBHOMY TOPrOBEJILHUMH KapaBaHaMH 4yepe3
[MansMipy, xo4a came MICTO He OyjI0 raBaHHIO Ha BOJl B (hi3MUHOMY
ceHci [6, p. 76].

ChpaBnsHHSL porforia 3AIACHIOBANM NyONiKaHW — MPUBATHI
ocobu, sKi Opany Ha BIKYI MPaBO CTATHEHHS JACP’KaBHHUX ITOJATKIB.
Cam ke TIell TOmaToK HAWOUTHIT ONMW3BKHA 332 XapaKTepoM
TPAaH3UTHOMY MHTY, TOOTO MHUTY, IO CIIPABJISIETHCS 3a MEPEBE3CHHS
TOBapiB TepuTopi€l0 JepikaBd. Pa3oM 3 TuUM, BaXIMBUMHU
XapakTepUCTUKaMu  portoria ~ Oynd  JAepXaBHUHA  XapakTep,
XapakTepHU 00’€KT OMOAATKyBaHHS — TOBapH, II0 BBO3MJIMCS a0o
BUBO3WIINCS, BCTAHOBJICHHS CIICHiAIbHIMHU 3aKOHAMH, CIIPSIMYBaHHS
Ha HallOBHEHHSI JePyKaBHOI CKapOHUIII.

MutHa cnpaBa y cepedHbOBiuHiii €Bpomi. Tpan3uTHMI
XapakTep MUTa, TOOTO MO Ha MWTO, SIK Ha IUIATy 32 MEpPEBE3CHHS
TOBapy IIEBHOIO TepuTopicro OyB IaHIBHUM Yy 4YacH paHHBOIO
CepemHpoBivust. AJle BOYKIIMBOK OCOOJMBICTIO BCIX IMX 300piB OyImo ix
3aCTOCYBaHH:I HE Ha MiJCTaBi 3aKOHY, a Ha ITiICTaBi TPAMLIIHOTO MpaBa
(eonaIbHOTO 3eMJIeBIIACHUKA 30MpaTH JaHWHY 3 YCIiX MOIOPOXKYIOUMX
Horo 3emisiMi. BiiacHe kaxKyuu, BpaxoOBYIOUM HAIMIpPHY KUIBKICTH Ta
00csry, Mexa MDK MOIOPOKHIMHU 300paMy THX YaciB Ta BUMaraHHsIM
abo morpaOyBaHHSIM TIOMOPOXKYIOUHX Oyna Jyke He3HauHOow. Bike y
KarmiTyspisx (3akoHax) KopomiserBa @pankiB (V — X ct.) 3ramysanacs
3HAYHa KUTBKICTh PI3HOMAHITHUX 300piB (MHT): MOCTOBI, PIiUKOBI,
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TIOPTOBI, MOIOPOXKHI 300pH; 300pH 3 KoJieca (BO3a), HAB’FOUEHOTO KOHSI,
TIIIOX0/a; PUHKOBI 300pW TOIIO (pontaticum, rivaticum, portaticum,
plateaticum, rotaticum, saumaticum, pedagium, foraticum). Ane, 110
XapaKTepHO, 3TaayIOThCS BOHH Yy HETAaTUBHOMY CEHCI, OCKUIBKH Y
3ralaHuX KaITyIspisX MICTIATBCS 3a00pOHM 30HMpaTd MHTa Ha
BIIKpUTHX JI0pOrax, Jie HeMae MOCTiB, OpoIiB Ta mapomis, abo 3a00poHa
30upary Oyab-sIKi MUTa, KPiM THX, 10 OyJIM BCTAHOBJICH] i3 CTapOAaBHIX
vacis [7, p. 390].

BrnacHe Ha mifcTaBi HaNEXKHOCTI IpaBa 30MpaHHS MHUT IO
KOPOJIBCBKOT BIaI MOXKHA PpO3MEKYBaTH KOHTHHEHTAIBHY Ta
OpuTaHCBKY Tpanmumii MHUTHEHX 300piB. B TOil wac, sk B
KOHTHHEHTANbHIA €Bpori  30MpaHHS MOAOPOXKHIX MHT Oyino
TIPEpOTaTHBOIO0 MiCIeBUX (eomaiB, B AHINI IIe pO3MISIANOCs SK
TpaauliiHe npaBo kopons. Ilpy 1pomy 30MpaHHS aHITIHCHKUM
KOpoJieM MHTa 0a3yBajocsl Ha HEMHCAaHOMY 3BHYAE€BOMY MpaBi Ta HE
noTpeOyBajo CXBAJICHHS MApIaMEHTOM.

Haiinepmri BioMOCTi Mpo CrpaBiasHHA MUTa B AHITI{ HaJeXarhb
1o X ct. B Ti wacu y nopti JloH10Ha Ta psAAy 1HIIUX MICT Ha KOPHCTH
KOpOJIsl CIPAaBIISUIMCS TPH OCHOBHHMX BHIM MHUT: TIPH30BI 300pu
(Prisage), nomatkoBi TOpTOBI 300pu (Maltolte) Ta naBHI 3BHYAEBI
30opu (Ancient Customs) [8, p. 4]. IlpuzoBi 300pu (Prisage)
MIPE/ICTABISUIA COOO0 TPaBO EKCIpompialii (a 3romoM KymiBii 3a
CHUMBOJNIYHY IIiHy) IJISl «KOPOJIBCBKUX MOTPed» YacTWHH TOBapiB
nepell BUBaHTKEHHSAM a00 3aBaHTXKEHHSM Ha cyaHO. JlomaTkosi
noptoBi 30opu (Maltolte) (Bixm naBHBOTO (paHIly3bKorO Malletoute —
JIOMIaTKOBHUH TIOJIATOK) — HEPEryJsipHE MHTO, IO B TPOMIOBIH (Gopmi
crpaBIsuIocs MicieBuMu meprdamu. Hapemrti, 1aBHi 3BudaeBi 300pu
(Ancient Customs) Oyqu MHTaMH, IO CIPABISUIACA HAa KOPHUCTH
KOPOJISl Y TPOILOBI (hOpMi «3 He3aram’ STHUX 4aciBy.

BBakaeTbcsl Takoxk, 10 came B AHMII Brepiie B €Bpormi, y
1275 p., Oynu BCTAHOBJICHI BUBI3HI MHTA, SIKUMHU OIOJATKOBYBAJIUCS
OCHOBHI €KCIOPTHI TOBapH TOTO Yacy: BOBHA, IIKYPKH 3 BOBHOIO Ta
IKipa. Y BiANOBiZHOMY KOPOJIBCBKOMY aKTi BOHH OTPUMAN Ha3By
HOBHUX MUT (New Customs), Ha BiIMiHy BiJl CTapOIaBHIX MUT (Ancient
Customs), 10 MaJI¥ XapakTep TpaH3uTHHX [9, p. 121].
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Kpim Toro, B AHIIIii TOCUTH paHO IMovanacsi akTHBHA NPOTHIIS
MPaKTUI 30MpaHHs BHYTPILIHIX MHT, 1[0 3HAWIIIO BiTOOpaKeHHS Y
crartsx Bemukoi Xaprii BimsHocTelt 1215 p. (Magna Carta), 3rigHo 3
SKAMH KOpOJb TapaHTyBaB KyIIIM CBOOOAY TepecyBaHHSI Ta
3BUTEHEHHS BiJl BHYTPINIHIX «IIPOTH3aKOHHUX MHUT.

«YCci KymIii MOBHHHI MaTy MPaBo BUIHHO i O€3MEYHO BHI3IUTH 3
Amnriii 1 B’i3auT 10 AHDiii, i nepeOyBary, i 13auTi 0 AHDIIT K Ha
CyIIIi, Tak 1 Ha BOMI, JUIs TOTO, 00 KyIyBaTH 1 MpojaBatu 0e3 YCSIKUX
MPOTU3aKOHHUX MMT, CIUIaYyIOYH JIMIE CTAPOBHHHI 1 CIPaBEUIMBI,
3BMYA€EM BCTAHOBJICHI MHTA, 32 BUHSITKOM BIMICHKOBOIO Yacy 1 SIKIIO
BOHH OyIyTh 13 3€MJi, IO BOIOE TPOTH Hac..» (Bemmka Xapris
Binmsnocreit 1215 p., Ct. 41) [10].

3aBIsKM  PO3BHTKY IMOAATKOBOI Ta MHTHOI CHUCTEMH IIiJ
KOHTPOJIEM IEHTPAJIBHOTO KOPOJIBCHKOTO YpSIy, AHINiS ONHIEIO 3
NepIINX Movajia HaOyBaTu pHUC, XapaKTEepHUX IJISl Cy4acHHUX AEprKaB.
3okpema, Bxe y XIII cT. moyanocs po3MekyBaHHS MiX Pi3HOTO POAY
300pamH 3a JiepyKaBHi MOCIYTH T4 MUTaMH, SIKHMH OIIOAATKOBYBaJIOCS
BBE3EHHS Ta BHUBE3eHHS ToBapiB. Lle BimoOpasmiocs i B TEpMiHOJIOT,
KOJTM 33 BHYTPINIHIMHA 300paMy 3aJIMITHIIACS JTaBHBO-CAKCOHCHKA
Ha3Ba folls, a MUTa, K BXE 3rajlyBajocsi, OTPUMAIIA HA3BYy cUSIOMS B
CHITY iX TIOXO/IKEHHS BiJl «aBHIX 3BUYAiBY.

B xoHTHHEHTanbHIN €Bpomi cpoOH BIOPSAAKYBaHHS CHCTEMH
MUT HAIITOBXYBAlMCSI HAa OCOOIMBOCTI TOMIIIHIX (eoqarpHux
BIZIHOCHH Ta cNalKiCTh LEHTpalbHOI AepkaBHOI Biaau. IlokasoBuMu
B LIOMY acleKTi € 3aKOHH imIieparopiB CsimieHHOi PuMchkoi imMmepii
[7, p. 392 — 395]. Tak, emuxt 1235 p. mependadas, mo Bci muta (zoll)
BcTaHoByeHi micia 1024 p. (cmepti imrrepatopa I'enpixa II Cesatoro),
CKaCOBYBAIIUCS, SKIIO TUTPKM 30Mpad HE JOBEIE CBOE TPaBO iX
craryBard. [lopylIHUKM 1bOTO TpaBWIa Kapajiics SK TpaOiKHHKH.
Enuxrom 1430 p. Oyao migTBepAXKeHO NPUHLMIL, 3TiAHO 3 SIKUM MPaBo
30Mpati MUTO Oa3yeThCca Ha HaZaHHI eKBiBaJIeHTHOI mociyru. [lepia
crpoba BCTAaHOBIJIEHHS 3arajbHOJEP)KaBHUX MHT, AKi O 30Mpayucs Ha
kopaoHax CesiieHHOT PUMChKOT iMIiepii BigHOCUTBCA 10 1522 p. Ane
BOHA BHSIBHJIACS HEBJAIOK 4Yepe3 CIPOTHB MICT, SIKi MOCHIIAINCS Ha
Te, MO Oe3 CKacyBaHHA YWCENbHUX BHYTPIOIHIX MHT JIOJAaTKOBI
MIPUKOPAOHHI MHUTA 3pO0JIATH TOPTIBIIO B3araili HeMOXITuBoro. [lepire
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XK 3arajibHe HiIMeIbKe eKCIIOPTHE MHUTO, SKe HIIUIO 10 iMIepaTopChKOi
CKapOHUIIi, OyI0 BCTAHOBIICHO Ha 3epHO y 1569 p.

Ho 1592 p. BigHOCHTHCS TIepiIe BijOME BHKOPHCTAHHS CIIOBA
«rapud» I TO3HAUEHHS IIepeliky MHUT. BoOHO TOXOmUTH Bif
JAaTHHCBKOTO abo itamiiicbkoro tariffa (apudmeTwdHa TaOIHIIA,
MIepeNiK I[iH), sIKe B CBOIO Yepry € JIATHHI30BaHUM apaOChKuM fa rif
(inpopmysary, mosimomisatu) [11, p. 320]. 3a oxmuiero 3 Bepcii,
JaTMHCHKUH BapiaHT IbOTO CJIOBa IMOYaja 3acCTOCOBYBaTH PHMcCbka
KaTONMITbKa IIepkBa OMu3pK0 1517 p. I MO3HAYSHHS BCTAHOBIICHHX
INanoro JIkBoM X mepenmikiB I[iH Ha IHAYIBICHIN] 3aJ€KHO Bil
CKO€HOTO 310unHy [12, p. 4].

CyTTeBi 3MiHM y XapakTepi MHTHOI CIpaBH Ta ii BiIXiJ Bif
BHKITFOYHO  (hiCKaNbHOI (PYHKITT BigOyIHCS 3aBISIKH  PO3BUTKY
CEpEeNHBOBIYHAX MICT Ta OTPUMaHHIO HUMH MarneOyp3pKoro rpasa.
Heszanexxnicte Ta po3MMPEHHS MpaB MICBKOTO CaMOBPSIyBaHHS
BKJIFOYAQJI0O 1 TMpaBO BCTAHOBJICHHS MICIIEBUX TIONATKiB 1 300piB,
3aTBEP/KCHHSI TIPABUJI TOPTIBIIi TOMIO.

Micra, 3 pO3BUTKOM peMecell, TMOYMHAIOTH 3alpOBaKYBATH
3a00pOHM Ha BBE3EHHS TOBAPIB, [0 BUPOOIISUTHCS B IboMy MicTi. Taki
MOJIOKEHHA  3YCTPIYAIOThCA Y CTaTyTax CEepeAHBOBIYHHX MICT,
[IEXOBUX TpaBmiax, mouynHarodu 3 X1V ct. [logiOHa npakTrka 3HAYHO
nommproeTeest y XV CT. B craryTax (DpaHIly3bKHX, HIMEIbKUX,
ITAACHKUX MICT. BiAMOBiHI cTaTyTH MICTSATh BXKE IUIMH KOMILIEKC
MpaBWiI, COPSIMOBAaHUX Ha 3a00poHY ab0 OOMEKEeHHS BBE3CHHS
TOBapiB, BUPOOJEHHX B IHIIMX MICTaX: NpsAMi 3a00pOHH MIOJO
BBE3CHHS, OOMEKEHHS BBE3CHHS Ta IPOJAXKY TOBapiB OKPEMHMH
JTHSAMH TWXKHS a00 JaTaMH TNPOBEICHHS SPMapoK, OINOJATKyBaHHS
TaKWX TOBapiB BBI3HUM MHTOM. Tak caMo SIK Jep)KaBHI MHTa TOTO
yacy nependavalid AUCKPUMIHAIII0 MiX PI3HUMH KpaiHaMu, MicleBi
MUTa 3IMCHIOBAIIM JUCKPUMIHAIIIO MK Micramu. Taka JoKaibHa
JIICKPUMIHAIlisI MOIia mependayary OUIbII TUTBIOBUN PEXUM ISt
1HO3EMHHUX TOBapiB, TOPIBHSHO 13 CyCimHIMU MicTamu. TakKuM YHHOM
OIOATKyBaHHS THX, XTO MPHIXKIKAB 10 MicTa, Oylo Ha TakOMy piBHI,
[0 3aJMIIAI0 TOPTIBIIO TMPEPOTATHBOIO JUIIIE MEIIKAHINB MicTa
[9, p. 128].
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Pa3om 3 TUM, pO3BUTOK MiCT, BAPOOHHUIITBA TOBapiB Ta TOPTiBIi
00yMOBHB 1 TMOYaTOK IeHTpam3aiii MuUTHOI cmpaBu. Lleil mpouec
posmogaBcs B Anrmii y XIII cT., Konmu Mi>k OKpeMHUMH MiCTaMH{ TI0YaIn
YKIamaThcs TOPTOBENBHI YTOmW, SKi TIepeadavyand 3BUTLHCHHS
TOPTIBIII MK HUMH Bia 3a00poH Ta cIuiaTd MUT. IlommpeHHs Takux
yrog y XIV-XV CT.CT. mOCTYmoBO NpPU3BOAUTH 10 BCTAHOBJICHHSA
cBOOOM TOPTIBIII 1O BCii TEPUTOPIi AepIKaBH.

MutHa cipasa HoBoro uacy. [locuneHHs1 HeHTpaabHOI BIaIy,
PO3BUTOK TPOMHUCIIOBOTO BHUPOOHMIITBA Ta MIKHAPOAHOI TOPTiBIIi
0OyMOBWJIM JIOKOpiHHI 3MiHM Yy MUTHill cripaBi HoBoro wacy. Taxi
3MiHM Oynu TOB’s13aHi i3 popMyBaHHAM €AMHOI HAIlIOHAIBHOI MUTHOT
TepUTOPIi JlepKaBH, YTBEPAKEHHIO MHUTa B AKOCTI
3arajJbHO/IEPKABHOIO MPUKOPAOHHOIO IOJATKY, [I04aTKOM BUKOHAHHS
MHTOM He juule (icKaJbHUX, a W perynstuBHUX (yHKuin. Crmig
3a3Ha4YMTH, LI0 CKacyBaHHSA BHYTPIIIHIX MHUT Ta 3a0e3neueHHs
BUIBHOTO pyXy TOBapiB TEpUTOpI€l0 JAepkaBu BigOyBajiocs B
€BPONEHCHKUX KpaiHaX pI3HUMH Temmamu. Skmo B AHDII 1ed
mporiec axruaHo 3aBeprmBes Hanpukiaii XVI — mogarky XVII cr.,
TO B 1HIINX €BPONEHCHKIX KpaiHaX BUTHHHUI BHYTPIMIHIN pyx ToBapiB
oyno 3abesneueHo y XVIII cr. (®panmis, Icmanis, ABctpis) Ta,
HaBiTh, y nepiriii nonosuHi XIX cr. (Himeuunna, ITamis).

CytreBe pedopMyBaHHS MHTHOI CrpaBu B AHDIII BimOymocs
micast Axrmiiicekoi peBomonii y 1647-1656 pp. 1 BKIro4anao 3MiHH
CTapuX EKCIOPTHUX MHT Ta BCTAHOBJICHHS HOBHX CTaBOK IMIIOPTHHX
MHT. Y 1656 p. aHDIIHCEKUM MapiiaMeHToM OyJio BHIAHO PsiI aKTiB, B
SKAX 3a3Ha4ajocs, MI0 HOBI MHUTa BCTAHOBIIIOIOTHCS «HE JIHIIC 3
METOI0 3a0e3MeUeHHAs OC3MEeKH Ha MOpPi, KOHBOIOBAHHS TOPTOBEIHHIX
CylmeH i ToBapiB Ta Oe3lEKW TOPTiBIi», ajle U dYepe3 «moTpedu
nepkaBu y biHaHCaX JUIs BeleHHS Jep kaBHUX crpasy [13, p. 6]. Tum
caMuM, 4d HE B mepiie MUTO Oyio o(iliifHO BH3HAHO Ep)KaBHUM
MOJIaTKOM, a He 300poM 3a meBHy mnociyry. Kpim Toro, BimOymocs
OCTaro4yHe pO3MEKYBaHHS MHT, SK IIOAATKIB TPH BBE3EHHI Ta
BUBE3CHHI, Ta AaKIW3HHUX IIOJATKIB, SK BHYTPILIHIX IOAATKIB Ha
CIIOXKMBAHHA. XO4Ya, 3TiAHO 3 akroM 1656 p., aKkmu3Hi TOJATKH
MPOJIOBXKYBAJI BCTAHOBIIIOBATHCS OKPEMO ISl «IHO3€MHUX Ta
IMIIOPTOBaHUX TOBapiB» Ta OKPEMO M «HAIOHAIBHUX Ta
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BHYTpIIIHIX ToBapiB». ¥ 1660 p. mapaameHToM OyJI0 BUAAHO aKT, L0
orpuMaB Ha3By «Benukuii mutHuit crarym» (The Great Statute of
Customs and the New Book of Rates), skuii MO)KHA BBKaTH OTHUM 3
MepmMX akTiB Komu(ikarii MHTHOTO 3aKOHOAABCTBA. Bemwkwit
MUTHHHA CTaTyT BKIOUaB posaimm: 1. Murto (funnage) Ha BUHO; 2.
Murta Ha ToBapH, 10 BBO3ATHCS; 3. MHTa Ha TOBapH, 1110 BUBO3STHCS;
4. JINpexkTUBU MO0 CIUIATH MUTA Ha BOBHSHMU ofsr; 5. IlpaBuia,
HaKa3W, TUPEKTHBU Ta JIO3BOJIU JIi KOMEPCAHTIB Ta MUTHHKIB Y BCIiX
ropTax KOpoJIiBCTBa.

KpiM Toro, 3Ha4HOTO TIporpecy OyJo JOCSATHYTO Y CKacyBaHHI
BHYTpimHIX MHUT. 30kpema, y 1707 p. micns cTBOpeHHsS 00’ €JHaHOTO
KopomiBcTBa Benmka bputanis, Oyno ckacoBaHO MHTa MK AHIIIEIO
ta llloTnanmiero, 1 aHTTHCEKEe MUTHE 3aKOHOIABCTBO OYJIO TOIITHPEHO
Ha BCIO 1X TEPHUTOPIIO.

Pazom 3 TuMm, MuTHa cuctema AHDII 3ajuIIanacs IOCHTh
CKJIaJTHOIO, 30KpeMa OJIMH i TOH CaMuil ToBap MIr OMOJATKOBYBATHUCS
JekiibkoMa mutamu. OCTaTtouHe BUPINICHHS Ifi€i mpoOiaeMu Oysio
3niicHeHo MuTtHUM KoHcomigamiiauM akrom 1787 p. (Pitts Customs
Consolidation Act), BimoMuM 3a iM’sIM WOTO aBTOpa — MpeM’ €p-
MiHicTpa Bimesma Ilitta Mom. B pamkax akry 1787 p. Oymno
BUKOPHCTAHO METO]I, 3a SIKUM 3aMiCTh PI3HOMaHITHHX CTApUX MUT IS
KO)KHOTO BHIY TOBapy BBOAMJIMCS HOBE MHTO, IO MPEACTABISIIO
coboro cymy nonepeanix. Cami >k ToBapu Oy MO€THAH] y €IUHIN
kiacudikanii, sika HamidyBana 1425 no3uuiii [14, p. 47].

[MepeOynoBa muTHO crctemMu Ppanuii posnodanacs 3aBISKH
(hinarcoiit pepopmi XK.-b. Komsbepa, B pamkax skoi y 1664 p. 6ymno
CKacoBaHO OUTBIIY YaCTWHY BHYTPINIHIX MHT MK (paHIy3bKAMH
MPOBIHITIAMY, YHi(pIKOBaHA CKJIagHa CHUCTEMa CTapuX HEMPSIMEX
TO/IaTKIB, €KCIIOPTHHUX Ta TPAH3UTHHUX MUT (cing grosses fermes), Ta
3anpoBa/UKEHI €JWHI IMIOPTHI Ta eKkchnopTHi wmwuTa. Ocrarodne
odopmieHHsI 11i€i peopMu BiAOyIOCS i3 BCTAHOBICHHSM MHTHOTO
tapudy 1667 p., sskuM OyJ0 CYTTEBO MIJBUIICHO BBi3HI MHTa
[15, p. 22-23]. Pa3oM 3 THM, TIOBHOIO MipOIO €JJHHA MUTHA CHCTEMa
Oyma cTBOpeHa Bxke micas mporosomenHs Ilepmioi ¢paniry3pKol
pecnyomiku y 1792 p.
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Haii0inpm cknagHO TPUBAjIO CTAHOBIEHHS MHTHOI CHCTEMH B
Himeuunni, mo Oararo B 4doMmy Oyno TOB’S3aHO 3 BiJICYTHICTIO
TTOJIITAYHOI €THOCTI HIMEIIBKUX KH31BCTB. 30Kpema, y [Ipyccii mumre
y 1816 p. ypsia 3asBUB PO CTBOPEHHS 3arajibHOI Ta €JJMHOI CUCTEMHU
MIPUKOPIOHHUX MHT 3aMICTh CKJIAQIHOI CHCTEMH BHYTPIIIHIX 300piB,
TPaH3UTHUX MHT Ta TMOAATKIB Ha TOPTIBIIO, SKI CKAaCOBYBAJIUCS.
HoBuit muthHmii tapu¢ Ilpyccii 1818 p. mepembauaB aBa BuIM
IMIIOPTHUX MHT: BIIaCHE MHUTO (CHpaBISUIOCS 3aJISKHO BiJ Baru
TOBapy) Ta MOJATOK Ha CIIOKUBAHHSA (aIBAIIOpHUM, 3a cTaBko 10%),
B TOH JX€ Yac eKCIIOpT, 38 He3HAaUHMMH BHKJIFOYCHHSAMH, MUTaMH HE
obkmamaBcs. Y 1821 p. obunsa Bumu Mut Oyau 00’ €aHAHI y €MHAN
«iMropTHUA Tomatok» (Eingangsabgabe) [7, p. 392-396]. Came
[pyccis crana nearpoM crBoperoro y 1834 p. HiMerpkoro MUTHOTO
corosy Zollverein, skuii 00’eqnaB mutHy Tepurtopiro [lpyccii 3
CYCIJIHIMU HIMEULKUMH KHS3IBCTBaMU Ta BCTAHOBHB €JJMHUN MUTHUH
KOPZOH Ta €AMHUI MUTHHUH Tapud Coro3y.

Takum YWHOM, MOXKHA 3pOOHWTH BHCHOBOK, IO 300pH, SIKi
CTSTYBAJIMCS 3 TOBApIiB i 9ac MEpeTHHY MEBHOI MexXi abo TepuTopii
€ ONMHUMH 3 HalmaBHImMX. [IpudomMy myke MOBruif 4ac BOHH Majlk
XapakTep IHAWBIAYabHOTO IUIATEeXy 3a MEBHI IHAWBIAyalbHI BUTOIU
a00 mocayru. 3MICT IMX TIOCIYT PI3HUBCS Bil BUKOHAHHS
noJineichkux (PyHKIIN 10 yTpUMaHHS JOPIT, MOCTiB abo raBaHei. I,
AK MpaBHJIO, MOAIOHI mocayru Oynu juie (GOpMalbHUM MPHUBOAOM
JUIsL BCTaHOBJIGHHS 300piB, OCKUIBKM Ha TIPaKkTULi BOHH HE
HajiaBancs. TOXK, BHUKOPUCTOBYIOUM Cy4YacHy TEPMiHOJIOTIIO,
HaHTaBHIII MUTa MU MOXXEMO HAa3BaTH TPAaH3UTHUMH, TOOTO TaKWMH,
0 CTATYBaJCA y 3B’SA3Ky 3 TMPOBE3EHHAM TOBapy IIEBHOIO
TepuTopieto. [laHnii THIT MUT IPOTPUMABCS JTy’Ke JIOBIO Y ITOJaTKOBUX
cUCTeMax pi3HUX JiepkaB i OyB ckacoBaHMi sntie HanmpukiHii XIX cT.

HactynmHumu B iCTOpUYHOMY TODPSIKY BHHUKAIOTH E€KCHOPTHI
MHTa, SIKI Ha I0YaTKy CBOTO iCHyBaHHsA Oa3yBajHcsi Ha OaskaHHI
NPUMYCUTH 1HO3EMIIB CIUIAYyBaTH 32 TOBAap OlIbIle, HiX MicCIeBi
MEIIKaHIli, 800 BCTAHOBIIIOBAINCSA 13 HEOOXITHOCTI 3aIMIINUTH OijbIIIe
TOBApPIB IS MICIIEBUX CITOKUBAa4YiB. BUKOpPHCTAHHS €KCTIOPTHUX MHT
CYTTEBO 3MeHIIIIIOCS ¥ cepenuti XIX cT., a Ha ChOTOHI € BHKITFOTHO
00OMeKeHNM.
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Hapemri, onHIME 3 OCTaHHIX 3’SIBHJIHMCS IMIIOPTHI MHTa, SIKi Ha
ChOTO/IHI ~ CKJIQJIAIOTh ~ OCHOBY  ONOJATKYBaHHS  TOBapiB, IIO
MEPEMIIIYIOThCSl Yepe3 MUTHUI KOPAOH. IMIIOPTHI MHUTa BUHUKIIH SIK
BHUKITIOYHO (DiCKabHUHM IHCTPYMEHT IJI 3a0€3MCUCHHS IepKaBHHX
JTOXOJIiB, @ 3TOIOM ITOYaJIM BUKOHYBATH 1 PETYISATHBHI (DYHKIIII.

HeoOximHicTh BHOPAAKYBaHHA Ta 3a0e3MEUYECHHS CITPABISTHHS
TaKUX IUIATEXiB OOYMOBHJIA NPUHHATTS OKPEMUX 3aKOHIB Ta
oprasizaiiito IISUIBHOCTI  0ci0, HaOiJIEHUX  BIANOBIAHUMU
MOBHOBaKeHHAMH. [lepiri BimoMocTi mpo crieriagbHe 3aKOHOAABCTBO
MIOZI0 CHPABISIHHS TOAATKIB 3 TOBapiB NPHUNANAIOTh Ha Tepiof
AntrurocTi (VI ct. mo H.e. — V CcT. H.€).

EBomioriis MHT TOBHOIO MIpOI0 BioOpakae  €BOIOIIIO
TTOJIITHYHUX Ta EKOHOMIYHUX CHCTEM JIEprKaB, 1 HACTYITHUH Mepion iX
PO3BHTKY TpUManae Ha 00y cepeaHboBiuYs (Bix V CT. i 10 movarky
XVI cr.), xonu mpaBo Ha 30UpaHHS MPOBI3HUX (TPAH3UTHUX) MHT
3aKPIILTIOETHCS 3a (PeoaaraMu-3eMIICBIaCHUKAMH.

Pa3zoM 3 TuM, HEOOXITHO PO3YMITH, IO Y MEPIOJ 10 CEPEAMHU
XVII cT. Mu MO>KEMO TOBOPUTH JIHIIIE TIPO IDIATEXKIi-IPOOOpa3u MHT.
Jlume po3BHUTOK CHCTEMH TMyONMiuHMX (hiHAHCIB Ta TONITHYHI 3MiHH
Hororo wacy (XVI — mouarok XX cT.) oOymMoBHIN (HOpMyBaHHS
MUTHAX CHCTE€M, B SKHX MHTa YTBEpAWINCS B  SKOCTI
3arajibHOJIEPKaBHUX TOZIATKIB. Hopsn i3 CTBOPEHHSIM
LEHTPANTI30BaHUX MHUTHHX CHCTEM Y €BpPOINCHCBKUX KpaiHax
BinOyBaeTbcst 1 (opMyBaHHS MEpIIMX KOHLEMIIH MHUTHOI abo
TOPrOBEJBHOI MOJITUKK, B PAMKaX SKUX BU3HAYAIOTHCS TMEBHI LTI Ta
3aBIAaHHS JIEPKaBHOTO BIUIMBY Ha 30BHILITHIO TOPTIBIIO.
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VIK 351.713:339.543 (477)

IEPEBIPKA OBJIIKY TOBAPIB, TPAHCIIOPTHUX
3ACOBIB KOMEPIIMHOI'O MTPU3HAYEHHS,
11O MEPEMIIIYIOTHCS YEPE3 MAUTHUM
KOPJIOH YKPATHU TA/ABO IEPEBYBAIOTD
I MUTHUM KOHTPOJIEM SIK ®OPMA
MHUTHOI'O KOHTPOJIIO

CraTTs mpUCBIYCHA NOCIDKEHHIO cdepu, MiACTaB 1 MOPSAKY 3aCTOCYBAHHS
TaKoi ()OpMU MUTHOTO KOHTPOJIIO SIK IIepeBipka 00Ky TOBapiB, TPAHCIIOPTHHUX 3aC00IB
KOMEPIIIHHOTO TPH3HAYCHHS, IO MEPEeMIIIyIOThCS 4Yepe3 MHTHHH KOPIOH YKpaiHH
Ta/abo mepeOyBarOTh il MUTHHM KOoHTpojeM. OOrpyHTOBaHa HEOOXiTHICTH 3MIHH
Ha3BH 1aHO1 (JOPMU MHTHOTO KOHTPOITIO Ta IIPOHOHYETHCS BHKOPHUCTOBYBATH HACTYITHY
Ha3By — «IepeBipka OONIKy TOBapiB, TPAHCIIOPTHUX 3acO0IB  KOMEpLIHHOro
TIpU3HAYEHHs, sIKi IIepeOyBaloTh I1iJl MUTHIM KOHTPOJIEM).
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Kniouosi cnoea: MUTHUHA KOHTPOJb, (POPMH MHUTHOTO KOHTPOIIO, HEpeBipKa
o0IiKy TOBapiB, TPAHCHOPTHHX 3ac0o0iB  KOMEPLIHHOrO TMpPHU3HAYCHHSA, LIO0
MEPEMIIIYIOTECST Yepe3 MHUTHUH KOpIOH YKpaiHu Ta/ab0 mepeOyBaioTh IiJi MHUTHHM
KOHTPOJIEM.

Ilpuimauenko JI.B., Ilpoxonenxko B.B. Ilposepka yuema mosapos,
MPAHCNOPMHBIX CPEOCINE KOMMEPHECKO20 HA3HAYEHUs, KOMOpble nepemeuiaromcs
uepes MAMOICEHHYIO ZPAHUYUY YKPAUHbL U/UNU HAXOOAMCA MO0 MAMONCEHHbIM
Konmponem Kax popma mamoscennozo konmpons. — Cmamos.

Crarbs MOCBSIIEHA UCCIECAOBAHUIO c(epbl, OCHOBAHUH U MOPSAKA IPUMEHEHUS
Takol (OpMBI TAMOXKEHHOTO KOHTPOJSL KaK MPOBEpKa ydeTa TOBAPOB, TPAHCIOPTHBIX
CPEICTB KOMMEPYECKOTO HAa3HAYEHHs, KOTOPBIE MEPEeMENIAroTCsl Yepe3 TaMOKESHHYTO
TpaHUIly YKpawHBl W/MIM HAXOAATCS IOJ TaMOXEHHBIM KoHTponeM. OGocHoBaHa
HEOOXOIMMOCTh HM3MEHEHUs Ha3BaHMS JaHHOH (OPMBI TAMOKEHHOTO KOHTPONS H
TIpE/UIaraeTcsl HCIONb30BaTh ClIEIyIOllee Ha3BaHHE — «IIPOBEpKAa ydeTa TOBapOB,
TPAHCHOPTHBIX CPEJICTB KOMMEPYECKOTO Ha3HAYeHWs, KOTOpbIE HAaXOmATCs IIOJ
TaMOKEHHBIM KOHTPOJIEM».

Kniouegvie cnogea: TaMOXKEHHBI KOHTPOJIb, (HOPMBI TAMOKEHHOTO KOHTPOJIA,
IpOBEpPKa ydeTa TOBAapOB, TPAHCIOPTHBIX CPEICTB KOMMEPUECKOTO Ha3HAYCHHS,
KOTOpBIE TIEPEMEIIAIOTCS Yepe3 TAMOKECHHYIO TPaHHIly YKPauHbl M / WM HaXOAATCS
TI0a TaMOXECHHBIM KOHTPOJIEM.

Pryimachenko D., Prokopenko V. Checking of Account of Goods, Vehicles for
Commercial Use, Moving Across the Customs Border of Ukraine and/or Being
Under Customs Control as a Form of Customs Control. — Article.

The article is dedicated to the research of scope, grounds and procedure of
application of such form of customs control as checking of account of goods, vehicles
for commercial use, moving across the customs border of Ukraine and/or being under
customs control as a form of customs control. The necessity of changing the name of
this form of customs control is proved and the use of the following name - "checking of
account of goods, vehicles for commercial use, which are under customs control" is
proposed.

Keywords: customs control, forms of customs control, checking of account of
goods, vehicles for commercial use, moving across the customs border of Ukraine
and/or being under customs control.

3abe3nedeHHs] BCTAHOBJIEHOTO TIOPSIIKY T4 YMOB TEPEMIIIeHHS
TOBapiB Yepe3 MHUTHHH KOPIOH YKpaiHH JOCATAETHCS HUISIXOM
MPakTUYHOTO  3aCTOCYBaHHS  BCIX  Mepen0a4eHuX  MUTHUM
3aKOHOIABCTBOM MHTHUX Tporenyp. OcoOmuBe MiCIle B IHOMY
npoleci Bifirpae 3AiHCHEHHS MHUTHOTO KOHTPOIIO, Oe3mocepemHs
peaitizaris SKoro Bi0yBaeThes depes3 BIAMOBITHI GpopMu, mependadeHi
MutHuM konekcom Ykpainu (mami — MK VYkpainu). Koxna ¢opma
MUTHOTO KOHTPOJIIO SIBIIsIE COOOI0 TIEBHY, BIJHOCHO CaMOCTilHY
CYKYITHICTb JIiid, 00’ €JHAHUX CHUJIBHOIO METOI0. Tak repeBipka 00Ky
TOBApiB, TPAHCHOPTHHUX 3acO0IB KOMEPIIIHHOTO MPU3HAYCHHS, IO
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MEePEMIIIYIOThCS Yepe3 MUTHUM KOPIOH YKpaiHu Ta/abo mepedyBaroTh
Ol MUTHEM KOHTpPOJEM, SIK OnHa 3 ()OpM MHUTHOTO KOHTPOIIO,
BUIIISAETBCS cepell iHmMMX (OpM IMMiACTaBAMH, MUTSIMH, ITOPSAKOM
3aCTOCYBaHHS 1 CyKynHicTIo Iiif. Lle 06ymoBiroe Micue naHoi gopmu
B cucTeMi ()OPM MHUTHOTO KOHTPOJTIO Ta 11 B3a€EMO3B’ 30K 3 IHIIUMH.

Oco0MBOCTI 3MIMCHEHHSI MUTHOTO KOHTPOJIO Ta 3aCTOCYBaHHS
rioro QopM HeomHOpa30BO OynH MpPEIMETOM JOCIHIKEHHS TaKuX
BucHuX sk €.B. [Jomin, FO.M. [Ipomin, C.B. Kieanos, B.T. KoM3moxk,
B.A. Kopmuy, T.B. Koprea, A.B. Mazyp, [1.B. [1amxo, O.M. TpomniHa,
O.IL. ®emoroB, 1.O. demoroBa, M.I. Illymera ta iH. Bomnowac
JOCTIKeHHsT 00paHoi ()OpMH MHTHOTO KOHTPOJIO XapaKTepH3yeThCS
(hparMeHTapHICTIO, OOTPYHTOBAHOIO PO3IVISIOM ITi€l TEMATHKH B paMKax
IHINKX, OUTBII MIUPIIKX JAOCIIDKeHb. BiaTak 1o3a yBarow 3aJIiIich
1 TIpoOJieMH 3aCTOCYBaHHS AaHOi (JOPMH MHUTHOTO KOHTpomro. Cirin
TaKoX 3BEpPHYTH yBary 1 Ha BIICYTHICTh OKpeMHX MyOmiKaiii,
MPUCBSYCHNX TPABOBOMY PETYJIIOBAHHIO TPOIEAYPH 3aCTOCYBaHHS
JOCHTIDKyBaHOT (pOpMH MHTHOTO KOHTPOIIFO, BHKOPHUCTAHHS Ta
3HAYyLIICTh OTPUMAaHUX pe3yibrariB. CaMe TOMy METOIO CTaTTi €
JOCTIJDKEHHS TIPABOBOTO PETYITIOBAaHHS 3a3Ha4eHOI (DOPMH MHTHOTO
KOHTpOIIIO, cdepy, MiACTaB 1 MOpsAKy ii 3acTocyBaHHs, (hiKCyBaHHS,
BUKOPHCTAHHSA 1 3HAYEHHS OTPUMaHHX PEe3YJIBTATIB.

MK Vkpainu B 1. 6 4. 1 c1. 336 [1] BU3HaYae nepeBipKy OOMiKy
TOBapiB, TPAHCIIOPTHUX 3acO0IB KOMEPIIMHOTO MpPU3HAYECHHS, IO
MEPEMIITYIOThCS Yepe3 MUTHHUI KOPIOH YKpaiHu Ta/abo mepebyBaroTh
[iJl MUTHUM KOHTPOJIEM OAHI€I0 3 ()OPM MHUTHOTO KOHTpoir0. Onmc
miei (QopMH MHTHOTO KOHTPOJIIO, IIACTaBH Ta TMOPSAIOK il
3acTOCyBaHHs BperyiaboBaHi cT. 344 MK Vkpainu.

3Bakaroud Ha  aKTHBI3aI[il0 TpoIeciB  Oe3mocepeIHbol
peaiizamii mojaokeHb Yroau mpo acomiariro Ykpainu 3 €C 1omno
CTBOPEHHSI MK HMMHU 30HH BUJIBHOI TOPTIBI, K II¢ BU3HAYECHO Yy
Pozmini IV («TopriBng 1 muTaHHs, TOB’S3aHi 3 TOpriBieo») [2],
LJIKOM JTIOpedyHHM OyB aHami3 MIDKHApOJAHUX JOTOBOPIB, IO
pEDIaMEHTYIOTh CYCIUTbHI BITHOCWHHM TaTy3i MUTHOTO PETYTIOBAHHS
[3, 4, 5]. 3a pesynmpraramu iX aHajizy OyJ0 BCTaHOBJICHO, IO B
MDKHApOTHUX aKTaxX BIICYTHSA Taka (hopMa MHTHOTO KOHTPOJIIO, 5K
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nepeBipka 00Ky TOBapiB, TPAHCHOPTHHX 3acO0IB KOMEPLIHHOTO
NPU3HAYCHHS, 110 MEPEeMILIyIOThCS Yepe3 MUTHHH KOpAOH YKpaiHu
Ta/abo mepeOyBarOTh il MUTHAM KOHTpoJIeM. MHTHI aaMiHicTparii
kpain €C € camMOCTiHHUMH Ta BUIBHUMH y BHOOpi ()OpM MHUTHOTO
KOHTPOJIIO TIpW peaiizariii c¢Boix (yHkmii. [Ipy mboMy OCHOBHUM
(akTopomM BHOOpY 3aCTOCOBYBaHOI (POPMH MHTHOTO KOHTDPOJIO €
aHai3W pH3WKIB HA OCHOBI KpHUTEpiiB, pO3pOONEHHMX Ha
HaIllOHaJIbHOMY piBHI, piBHI €C, Ta, 32 HAIBHOCTI, HA MIKHAPOJHOMY
PiBHI, 3 BUKOPHUCTAHHSIM €JIEKTPOHHHUX TEXHOJOTiH 00pOoOKM JAaHUX 3
MeTOI0 imeHTH(]IKaIil Ta OMIHKKA PHU3WKY Ta PO3POOKH HEOOXiTHHX
KOHTp3axomiB [3].

3 ypaxyBaHHSIM IBOTO, TOCIiIKEHHS MePEBIpKH 00Ky TOBapiB,
TPaHCIIOPTHUX  3aco0iB  KOMEpLIMHOrO  NpU3HAYCHHS, IO
MEPEMIITYIOTHCS Yepe3 MUTHHIA KOPAOH YKpaiHu Ta/abo mepeOyBaroTh
MiJ] MUTHUM KOHTpOJIeM Oye 3MIHCHEHO Ha MiACTaBi aHANl3y HOPM
YHHHOTO HAI[IOHAJILHOTO 3aKOHO/IAaBCTBA.

B mepmry depry 3BepHeMO yBary Ha Ha3By maHoi (opmu. Sk
0aunMo, B 11 Ha3Bl MICTUTHCS TIOETHAHHS JIBOX CAMOCTIMHUX TEPMiHIB
— «TepeMilleHHs Yepe3 MHUTHUH KOPIOH YKpaiHm» 1 «epeOyBaHHS
MiJi MUTHUM KOHTPOJIEM», a TaKOX IX 3’€IHaHHA MDK COOOIO
MOEAHAHHAM CIIONlyYHHKIB «i/a00». BUKOpUCTaHHS TO€qHAHHS
CTIONYYHUKIB «i/a00» TOBOPUTH MPO B3a€EMOBHKJIIOYHI BapiaHTH
ICHyBaHHs IMX JBOX TepMiHiB. [limkpecmoerbes, mo mana ¢opma
3aCTOCOBYETHhCS OIHOYACHO fAK IPHU PO3PI3HEHOMY BapiaHTi, TOOTO
OKpEMO SIK TIPH IIepeMillieHH] TOBapiB Yyepe3 MUTHHUI KOPIOH YKpaiHH,
Tak 1 B pa3i mepeOyBaHHSI TOBApIB Il MHTHAM KOHTPOJIEM, TaK i B
TOMY BHIAJIKY, KOJIM BOHHM criBnanaoTh. 1o 1ie 03Havae i HaCKUIbKU
Taka CUTYyaIlisl MOXKIIMBA, SIK B TEOpil, TaKk 1 B MPAKTHUIl JTOTIOMOXE
3’sICYyBaTH PO3KPUTTS 1 aHAJII3 IIUX TEPMIHIB.

Amnariz Hopm MK Vkpainu 103BoIIsi€ KOHCTATyBaTH BiJICYTHICTh
3aKOHOJABYOTO 3aKPIIUICHHS 3arajbHOrO TOHSTTS «IEePEeMIleHHS
yepe3 MUTHUHA KOpAOH YKpaiHW», BTiM, SIK 1 B momepenapoMy MK
VYikpaiau [6]. V miTeparypi BHCIOBIIOETHCS TyMKa IPO BiACYTHICTH
uporo nouATTs B MK VkpaiHu He ToMy, III0O BOHO HE BayJIMBE abo
IPyTOpSIAHE, a depe3 Te, 0 J0 CUX Iip HeMae €THOCTI B PO3YMiHHI
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fioro 3micty. Jloci To9aTscs AMCKYCii 3 TPUBOAY JIOTTYHOI CTPYKTYpH
Kareropii  «mepemimeHHs». OnHi  BBaXalOThb  PalliOHATBEHOIO
JIBOCKJIAJIOBY CTPYKTYpY, KOJIF MOBa ¥/ie TUIBKH TIPO [ii, TIOB’sI3aHi i3
BBE3CHHSIM Ta BHUBE3EHHAM TOBApiB. IHINI CXWIIBHI BHKOPHUCTOBYBaTH
TPUCKIIAIOBY CTPYKTYpY, fKa BKJIIOYAa€ 1€ ¥ omepamnii, MoB’si3aHi 3
TpaH3uToM [7, c. 64-65; 8, c. 51-52].

Amnamiz . 4 4. 1 ct. 4 MK VYkpainu 103Bojisie CTBEpIIKYBaTH, 110
MIEPEMIIIICHHS TOBApiB Yepe3 MUTHUI KOPAOH YKpaiHU BiIOyBaeThCs B
HaIpsMKY BBE3CHHSI 1 BUBE3CHHsI (HAaBITh KOJIM MOBA W€ PO TPaH3UT
TEPUTOPIEI0 YKpATHU — CIOYATKy 3/iHCHIOETHCS BBE3EHHS TOBapy Ha
MHTHY TEPHUTOPil0 YKpaiHH, a MOTiM HOTO BUBE3EHHS 32 MEXi MUTHOT
TepHuTOpii YKpaiHu).

[onsTTs «niepeOyBaHHS TOBapiB MiJ MUTHUM KOHTPOJIEM» TaKOXK
He Mictutbess B MK Vikpaian. Ommak B 4. 1 ct. 321 MK Vkpainn
BKa3aHO, 110 TOBapH, TPAHCIIOPTHI 3aCO0M KOMEPIIIHOTO MPH3HAYCHHS
nepeOyBaloTh MiJ MUTHUM KOHTPOJEM 3 MOMEHTY HOro IOYarky i 10
3aKiHYEeHHS 3TiTHO 3 3asBICHUM MHTHUM pekuMmoM [1]. [lounmHaeThes
MHUTHUH KOHTPOJb, ¥ Pa3i BBE3EHHS Ha MUTHY TEPUTOPil0 YKpaiHH 3
MOMEHTY NEPETHHY MHUTHOTO KopzoHy. IIpy npoMmy rpaHndHMil TepMiH
niepeOyBaHHSI TOBapiB, TPAHCIIOPTHUX 3aCO0IB IMiJi MHTHUM KOHTPOJIEM
O MOMEHTY iX TOMIIIEHHS Yy BiAIIOBIIHUM MUTHHH PEXUM HE MOXKE
nepepuiyBar 180 KajeHmapHUX [IHIB (OKpIM JESKAX MHTHHX
pexuMiB). 3aKiHUy€eTbCs TIepeOyBaHHs TOBapiB, TPAHCIIOPTHHUX 3ac00iB
Tl MUTHAM KOHTPOJIEM Y pa3i BBE3EHHS Ha MHUTHY TEPUTOPII0 YKpaiHH
— micis 3JiHCHEHHS MHMTHOTO O(OpPMIICHHS TOBapiB TPaHCHOPTHHX
3aco0iB, MO IMEPEMINIYIOTECS Yepe3 MUTHHH KOpIOH (3a BHHATKOM
MHTHHUX PEKUMIB).

Sk GaunMO 13  BWIIEHABEAEHOTO IIOEJHAHHS  IOHATH
«TIepeMillleHHsT TOBapiB 4Yepe3 MHUTHHH KOpIOH YKpaiHw» i
«mepeOyBaHHS TOBapiB MiJi MUTHHUM KOHTPOJIEM» B TaKOMY
(hopMyTrOBaHHI MiX coboro HETIPUITYCTUMO. Taxox
KOHTPIPOAYKTHBHO  BHUKOPHCTOBYBaTHM Uil  1X  TO€ZHAHHS
CIIOYYHHKIB «i/abo», 10 BBOTUTH B OMaHy. BHUXOmWTh, 3 Ha3BU
JOCIIKYBaHOI (POPMH MHTHOTO KOHTPOJIO, IO TEpeBipka OOMiKy
TOBapiB MOXKE 3IIMCHIOBATHCS IIMOMO TOBapiB, fAKi  TUIBKH
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«TIEPEMIITyIOTECSl Yepe3 MUTHHIl KOpAOH YKpaiHw» 1 SIKI TUTBKH
«mepeOyBalOTh M MHTHMM KOHTpOJIEM» — 1€ B pasi, SKIIO0
BUKOPHCTAHUH CITOMYYHUK «abo». Are sk Take MoxmBo? CripaBa B
TOMY, IO MEPEMIlIEHHSI TOBAPIB 3aBXKIH 3MIMCHIOETHCS Mil MUTHUM
KOHTPOJIEM IIPO IO CBIIYNTH OJMH i3 3aralbHUX NPUHIMIIB MUTHOTO
KOHTPOJIFO — YCi TOBapH, TPAHCIOPTHI 3aCO0H, SIKi MEPEeMIIyOThCS
Yepe3 MHTHHH KOpAOH, MiIAraloTh MHUTHOMY KOHTpOJo. Sk
3raJ{yBajocs BHUILE, caM (pakT MepeTnHy MUTHOTO KOP/IOHY (BBE3E€HHS
TOBapiB) O3HAYa€ IIOYaTOK MHUTHOIO KOHTPOJIO Ta IIOYATOK iX
niepeOyBaHHS i1 MUTHUM KOHTPOJIEM.

VY pasi AKIO MU iHTEPHPETYEMO CHUTYaIlil0 3 BUKOPHCTaHHSIM
TUIBKM CHOJIyYHUKY «i» B TO€AHAHHI LUX IOHATH, BUXOAUTH, ILIO
nepeBipka OOJIKy TOBapiB MOXE 3JIMCHIOBATHCS IIONO TOBapiB, SIKI
«IEePeMIIIAOTECS Yepe3 MUTHUM KOpAOH YKpaiHW» 1 «mepeOyBaroTh
MiJ] MUTHUM KOHTPOJEM». | TyT BUXOAWUTH HICCHITHUIIS, HABITh SKACh
tapromoris. Ili [Ba MOHATTS HACTUILKM B3a€MOIOB’S3aHi, IO
BUCJIOBUTHU TIOHATTS OIHOIO 3 HUX 0€3 BUKOPUCTAHHS IHIIOIO BKpai
CKJIQJIHO, @ BHPa3 OAHOTO MOHATTA 4Yepe3 iHIIe — HIlIo iHIIE, SIK
HOPYLIEHHS IPaBUII JIOTIKH.

[MpumitHO, O TaKy Ha3By JaHOi ()OPMHU MUTHOTO KOHTPOJIIO
BHKOpHUCTAaHO 1 B 11. 6 4. 1 ¢T. 336 MK Vkpainy, i B 4. 1 ct. 344 MK
Vkpaiau, a B HaCTYynmHHX 4. 4. 2, 3 cT. 344 MK VYkpainu Ha3By i€l
¢dopmu cHOpMYITBOBAHO TAKUM YHMHOM — «IIEPEBipKa OOIiKYy TOBapiB,
TPaHCHOPTHUX  3ac00iB  KOMEpIIIMHOTO  TpU3HA4YEHHS,  SIKi
nepeOyBatoTh MiJi MUTHUM KOHTpoJeM». SIk 0aunMo Kyauch 3HUKIA B
MpoIieCi BHKIIAAY (OPMYIIOBAHHS «IIEPEMIMIAIOTECS Yepe3 MHUTHHH
KOPJIOH YKpaiHu», i BiJIOBIJHO 3HUKIIO IOEJHAHHS CIHOJYYHHKIB
«i/aboy. ToMy IPOMIOHY€EMO TIPUBECTH Y BiATIOBIIHICT TIOJIOKEHHS CT.
cT. 336, 344 MK Vkpainu nuisixom BHeceHHs 3MmiH 0 MK VYkpainu ta
BUKOPHCTOBYBAaTH BapiaHT Ha3BH wLi€l (OPMH MUTHOTO KOHTPOIIO
HACTYITHUA — «mepeBipka oOMiKy TOBapiB, TPAHCHOPTHHX 3aco0iB
KOMEPIIIHHOTO TpU3HA4YeHHs, sKi TepeOyBarOTh i MHUTHUM

KOHTPOJICM.
B u. 1 c1. 344 MK VYkpainu BKazyeTbcs, 10 «IIepeBipKa 0OIiKy
TOBapiB, TPAHCIOPTHHUX 3aco0iB... — II¢ TPOBEACHHS OpraHaMH
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IOXOmiB 1 300piB [ilf 1MmIOHO BCTAaHOBJICHHS  BiIIOBITHOCTI
JOKYMEHTallii mpo 3a3HayeHi TOBapu, TPaHCIOPTHI 3acobu
KOMEPIIIHHOTO TIPU3HAYCHHS BUMOTaM, BCTaHOBIeHHM MK VYkpainn
Ta {HIIMMH 3aKOHaMH YKpaiHH 3 MUTaHb JEp>KaBHOI MUTHOI CIIPaBI»
[1]. 3 mporo Bu3HAYEHHS MOXXKHA 3pOOWUTH BHUCHOBOK IIPO TE, IO
«BHMOTHY», BIIIIOBIJHICTh N0 SKUX Oyle BCTAHOBIIOBATUCS y XOII
IepeBipKu TOBUHHI OyTH BcTaHOBieHi BukimtouHo MK VYkpainu Ta
IHIIUMH 3aKOHaM{ YKpaiH{ 3 MUTaHb JIepKaBHOI MUTHOI cripaBu. Lle
BAXXJIMBO, BPAaxOBYIOUM TOW (hakT, IO BeJUKA KUTBKICTh MOMIOHHX
BUMOT BCTAHOBJICHI MiJ3aKOHHUMU HOPMATUBHO-TIPABOBHMH aKTaMU
PI3HOT IOPUANYHOT CHITH.

HactymHoro crienuigao0 XapakTepUCTUKOIO JaHOi (GOopMHU €
oomexkeHa cdepa i MoxkimBoro 3acrocyBanHsa. MK Vkpainu
BCTaHOBJICHO, III0 TIepeBipKa OOJIKYy TOBapiB, TPAHCIIOPTHUX 3acO0iB
KOMEpIIIHHOTO TpHU3HA4YeHHsS, SKi 1epeOyBaroTh Mix MHTHUM
KOHTpOJIEM, SIK ()OPMH MUTHOTO KOHTPOJIFO 3/1iHCHIOETHCS CTOCOBHO:
1) miATpUeEMCTB, SKi 3MIACHIOIOTH BHIU MiSUTBHOCTI, 3a3HAYCHI B CT.
404 MK VkpaiHu; 2) MANPUEMCTB, 1O SKHUX 3aCTOCOBYIOTHCS
CIIETIiaJIbHI CIIPOIICHHS; 3) MiAPUEMCTB, SKi 3MIMCHIOIOT OTepaIltii 3
TOBapaMH, MOMIIICHUMU IIiJi MUTHUH pEXHM, 10 Tmepeadadae
BEICHHS O0JIIKY Takux ToBapiB [1]. HaBeneHuit meperik € BAYCPITHUM,
X04a e 1 He TaK BaKJIMBO, TOMY IO pO3IIUPeHHS cdepu
3aCTOCYBaHHA JaHOi (OpMH MHTHOTO KOHTPOJIO Oyne 3ajekaru
BiJITIOBITHO BiJl IEPENIKY BHUIIB JAisUTLHOCTI, 3a3HadeHuX y cT. 404 MK
VKpaiHu, HafaHHs CHELiajbHUX CIIPOLICHb Ta 3aCTOCYBaHHS ACSKUX
MHUTHHX PEXHUMIB, sKi Mepe0adaroTh BeICHHS 00Ky TAKUX TOBaPiB.

Bimnosigno no cr. 404 MK Vkpainu 10 BHIIB HisTIBHOCTI,
KOHTPOJTb 32 MPOBENEHHAM SKHX 3IHCHIOETHCS OpraHaMy JTOXOMIB i
300piB HaJexaTh: 1) MUTHa OpOKEepChKa JISUIBHICTD; 2) BIIKPUTTS Ta
eKCIUTyaralliss Mara3uHy Oe3MHUTHOI TOpriBii; 3) BIAKpUTTS Ta
eKCIITyaTallisi MUTHOTO CKJIaAy; 4) BIIKPUTTS Ta €KCIUTyarallisi BITbHOT
MHUTHOI 30HH KOMEpIIHHOTO a00 CEepPBICHOTO THITY; 5) BIIKPHUTTS Ta
eKCIUTyaTallisl CKjiIamxy THMYacoBOTO 30epiraHus; 6) BIOKPHTTI Ta
eKCILTyarallisi BAHTaXHOTO MHUTHOro Komruiekcy [1]. Jlanuii mepemik
BUIB IISUTGHOCTI € BUIEPITHUM. BBarkaeMo 3a HEOOXiTHE PO3IIITHYTH
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KOXXCH 13 3a3HAUEHUX BUIIB [ISUTBHOCTI Ta BHUSABUTH CHemu]iKy
3aCTOCYBaHHS JIOCHTIPKYBaHOI (POPMHU MUTHOTO KOHTPOJTIO.

MutHa OpokepchKa MisUTGHICTHP — II€ HATaHHS ITOCIyT 3
JeKJIapyBaHHsI TOBapiB Ta TPAHCIIOPTHHUX 3ac00iB HA OCHOBI IOTOBOPY
JOpYy4YeHHs MK MHTHMM OpOKepOM Ta BIACHHKOM TOBapy,
TPaHCIIOPTHHUX 3acO0iB, IO MEPEMIILyIOThCS Yepe3 MUTHHH KOpPIOH
VYxpainu. [Ipsmoi BkaziBku B MK Vkpainu abo B Haka3i MiHicTepcTBa
¢inanciB  Ykpaimm «[Ipo nismbHICTE MHTHHUX OpOKepiB»  Bif
04.08.2015 p. [9] momo mpoueAypu 3acCTOCYBaHHS JIOCIIIXKYyBaHOI
(hopMH MUTHOTO KOHTPOJIIO He icHye. Aure 3rigHo 4. 13 ct. 265 MK
VYKpaiHu «JOKyMEHTH, BIJIOMOCTI MpO sKi 3a3HaueHi B MUTHIA
JeKyIapartii, TOBHHHI 30epiratucs AeKJIapaHToM a00 YIIOBHOBAKEHOIO
HUM 0CO0010 MPOTAroM He MeHiie Hix 1095 nHiB», TOOTO mepeBipka
00Ky 3BOIWTHCS JIMIIE MO0 MEPEBIpKH TOKYMEHTIB Ta BiIOMOCTEH,
SIK1 TOBHHEH 30epiraru, B TOMY YHCIIi, i MUTHHI OpoKep.

JistmpHiCTh B MarasuHi 0e3MUTHOT TOPTiBIIi TOB’s13aHa, MEPI 3a
BCE€, 13 3HAXOLKEHHSAM TOBAapy MiJi MUTHUM KOHTPOJEM Yy 3B SI3KY 3
TUM, 10 Yy MPHUMIIIEHHI Mara3uHy Oe3MHUTHOI TOPTiBIli CTBOPIOETHCS
30Ha MUTHOTO KOHTPOJI0. Hr3ka BUMOT 1070 0O0JIiKy TOBapiB MPsIMO
BcraHoBiieHi MK Vkpainu. Taxk 3rigHo m. 4 u. 1 ct. 422 MK Vkpainu
«yTpPHMYyBa4d Mara3uHy O€3MHTHOI TOPTiBJIi 3000B’sI3aHUI BECTH 00K
TOBapiB, W0 HAIXOAATh [0 Mara3uHy OE3MUTHOI TOpPriBii Ta
peali3yloThcs HHM, 1 IOKBAapTAIBHO TIOABaTH OpraHy JOXOMIB i
300piB, B 30HI TiSUTEHOCTI AKOTO 3HAXOAWTHCS MarasuH, 3BIT MPO Pyx
ToBapiB y marasuHi» [1]. Hakazom MinictepcTBa M0X0AiB i 300piB
VYkpainu Big 16.12.2013 p. BCTaHOBJICHO, IO «3BIT PO PyX TOBAPIiB Y
Mara3uHi Oe3MUTHOI TOPriBii MOAAETHCA LIOKBAapTaly mpotsrom 10
KaJICHOAPHUX AHIB, 10 HACTAalOTh 32 OCTaHHIM KaJICHOAPHUM JHEM
3BiTHOrO KBapramy» [10]. Kpim Toro, BiamoBigHo mo m. m. 22-23
IlpaBun mpomaxy TOBapiB Mara3uHamMd OE3MHTHOI  TOPTIBII
yTpUMyBadeM Mara3uHy O€3MHTHOi TOPTiBII OAWH pa3 Ha KBapTal
MPOBOUTHCS  IHBEHTapu3allisi. PaxyHku (OyXraiarepchbKi KHHTH)
MarasuHy O€3MHTHOI TOPTiBJIi IOBHHHI OyTH JOCTYITHUMH IJIs PEBi3ii
y Oynp-aKuii yac pobotu Oyxrantepii Marasuny [11].
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JlisTbHICTE MUTHOTO CKJIAAY, BUTBHOI MHTHOI 30HH Ta CKJIaIy
TUMYACOBOTO 30€piraHHs TAaKOX ITOB’s3aHAa 13 3HAXOPKCHHSM TOBapy
TiJ] MUTHUM KOHTPOJIEM, TIPO IO CBim4arh 4. 1 cT. 424, 4. 1 ct. 430, 1.
1 ct. 437 MK Vkpainu. B MK Ykpainu Takoxk BCTaHOBJIEHI BUMOTH
010 OOJIIKY TOBApIB, SKi 3HAXOMATHCS HA MUTHOMY CKJIafi, y BUTbHIH
MUTHIH 30HI a00 Ha CKJali TUMYacoBOro 30epiranHs. Hampukian,
TIOPSIJIOK BeIeHHsI 00JTiKy TOBapiB:

- HAa MUTHOMY CKJIaJi perTaMeHTyeThed 4. 4. 1 Ta 2 ct. 428 MK
VYkpainu Ta HakazoM MiHicTepcTBa (iHaHCIB VYKpaiHM Bif
16.07.2012 p. Ne 835 [12];

-y BIIBHMX MHTHUX 30Hax (0e3 TOAITy 30H 3a THIIOM)
pernamedTyeThesi CT. cT. 433, 435 MK Vkpainu Ta Hakazom
MinicrepcTBa QinanciB Ykpainu Bix 30.05.2012 p. Ne 633 [13];

- Ha CKJIaJli TUMYAcOBOTO 30epiraHHs periamMeHTyeTbes CT. 440
MK Vkpainu Ta Hakazom MinicrepcTa (pinanciB Ykpainu Bif
30.05.2012 p. Ne 633 [14].

Crmig 3a3Ha4uTH, MO0 BUMOTH BiTHOCHO OOJIKY TOBapiB Ha
MUTHUX CKJIajJax 1 BUIBHAX MUTHUX 30HAX MPAKTUYHO ICHTHYHI —
MOKBAPTAILHO TIONAHHSI OpraHy JOXOAIB i 300piB 3BITY MpO pyx
TOBapiB Ha CKJIaJi, BUILHOI MHMTHOI 30HU 3a MOIEPEAHIN KBapTal.
KpiMm Toro, opran moxomiB i 300piB Mae NMpaBO BHMaraTH IOXAaHHS
[03a4eproBoro 3BiTy HE dYacTille, HiX OguH pa3 Ha pik. OOmik
BE/IEThCS 3 BUKOPUCTAHHAM 3BHYAWHUX TPABHII CKIIAJICBKOTO OOIIKY.

IIlo crocyerhcst 0OMIKy TOBapiB Ha CKIIAAaX THMYACOBOTO
30epiraHHs, HeOOX1THO 3BEPHYTH yBary Ha HACTYIIHI BiAIMIHHOCTI: 1O-
repiie, TEPMIHM TIOAAHHS 3BITy pi3HI —yTpUMyBad CKIIAIY
TUMYACOBOTO 30epiraHHs MIOMICSYHO MMOJA€ OpPraHy JOXOAIB i 300piB
3BIT TPO pyx TOBapiB Ha ckiami; mo-mpyre, MK Vkpainun He
nepen0aueHo MpaBo OpraHaM JIOXO/IB 1 300piB BUMAaratu IOJaHHS
103a4€ProBOro 3BITY.

JISUTEHICTE BaHT2XKHOTO MHTHOTO KOMIUIEKCY PETIAMEHTYETHCS
masolo 64 MK Vkpainn, a BuMoOrm 1momo oONiKy TOBapiB,
TPAHCIIOPTHUX 3aCO0IB KOMEPIIHHOTO MpU3HAYCHHS BCTAHOBJICHI IT. T1.
6-7 4. 1 ct. 466 MK Vkpainu. Tak, yTpuMmyBau BaHTaXHOTO MHUTHOTO
KOMIUICKCY 3000B’s13aHAI BECTH OOJIK TOBapiB, TPAHCIIOPTHUX 3acO0iB
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KOMEPITIMHOTO TPU3HAYCHHS, IO OOCITyTOBYIOTHCS KOMIUICKCOM, 1
IIOKBapTAJILHO IONIABaTH BiAIOBITHOMY OpraHy JOXOZIB 1 300piB 3BIT
Mpo Taki TOBapHW, TPAHCIOPTHI 3acobu 3a (OPMOIO Ta Yy TOPSAKY,
BCTAQHOBJICHUMH LICHTPAJbHUM OpPraHOM BHKOHABYOI BIAAH, IO
3a0e3rmeuye (popMyBaHHS Ta peajli3ye JepKaBHY IONATKOBY 1 MHTHY
MONITHKY Ta 3a0€3MeUUTH HASBHICTh Ta (DyHKI[IOHYBaHHS €JICKTPOHHOTO
00JTiKy TOBapiB 1 TPAHCHOPTHUX 3aCO0IB KOMEPIIHHOTO IMPU3HAYCHHS,
0 TIEPEMIMIYIOThCS TEPUTOPIEI0 BAHTAKHOTO MHTHOTO KOMIUIEKCY, i
0e3nepenIkoMHui JOCTYI J0 CUCTEMH TaKoro OONIKYy IMOCaJI0BUX OCi0
opraHiB foxoiB i 360pis [1].

SAx OGaunMmo, Qopma i TOpAAOK peatizawii 000B 3Ky BEICHHS
00Ky Ta TIIOJAHHS 3BITHOCTI BCTAHOBIIOETHCS MiHICTEpCTBOM
¢inanciB Ykpainu. Ha sxamp, 10 HpOro 4acy Takuil HOpMaTHBHO-
MPaBOBUH aKT HE NPUHHATO, XOua BaHTAXKHI MUTHI KOMIUIEKCH
3MIHCHIOIOTH BiIMIOBIHY JiSUTBHICTH B YKpaiHi.

HactymHoro cdeporo 3acTocyBaHHS AOCHIIKYBaHOI (OpMHU
MHUTHOTO KOHTPOJIIO BiAMmoBimHO 10 1. 2 4. 2 cT. 344 MK Vkpainu €
HiIOpUEMCTBA, 0 SIKMX 3aCTOCOBYIOTHCSA CIIELianbHi CHpOIICHHS.
TakuMU CIPOIIEHHAMH MOXKE KOPUCTYBAaTHCS YIIOBHOBAXCHHUI
exoHoMiuHmi omeparop. MK Vkpaimm 2012 p. 3anpoBamkeHO
IHCTUTYT YIIOBHOB2)KEHOTO €KOHOMIYHOTO OIepaTropa, MpoTe i3 Jacy
HaOyTTsI HOTO0 YMHHOCTI 1 10 TENEpINIHBOIO Yacy € BiJICYTHBOIO
npakTtuka Horo peamizauii [15, c. 6].Tum He menm, MK VYkpainu
MICTHUTh JIeSKi BUMOTH JI0 YITOBHOBAKEHOTO €KOHOMIYHOTO OTieparopa
3 00miky ToBapiB. Tak, BigmoBimHo m. 5 4. 1 ct. 14 MK VYkpainu
OMHIEI0 3 YMOB [UIS OTPHMaHHSA cepTH(dikata YHIOBHOBAKEHOTO
EKOHOMIYHOTO Olleparopa MiANPUEMCTBOM € HasIBHICTh TaKOi CHCTEMHU
00ITiKy TOBapiB, siKa 1a€ 3MOTY TIOPiBHIOBAaTH JIOKYMEHTH 1 BiJIOMOCTI,
IO HaJalo0ThCsl OpraHaM JOXOMIB 1 300piB MpH 3iHCHEHHI MHTHOTO
KOHTPOJIIO Ta MHTHOTO O(OPMIICHHS, 3 JOKYMEHTAMH i BiJIOMOCTSIMU
Mpo TIPOBAKCHHS TOCMOAApPChKOi misttbHOCTI [1]. A 3rimgHO
ITocranoBu Kabinery MinictpiB Ykpaiau Bix 21.05.2012 p. Ne 447 Ha
orieparopa MOKJIaIaeThcss 000B’ 30K 3a0€3MEUUTH BEACHHS OOJIKY Ta
30epiranHs 3ac00iB MUTHOTO 3a0€3IeUeHHs, 3HSITOIO CAMOCTINHHO, HE
MeHtI sk 1095 mHiB [16].
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Haxans mnpukmann TpoBeneHHS TMepeBipku OONIKy IIIOIO0
YIIOBHOBR)KEHOTO ~€KOHOMIYHOTO ~OIleparopa BIACYTHi, a ToMYy
JeTaJbHO TPOAHANI3yBaTH BIAMOBIMHI BUMOTH 3 OONIKy TOBapiB, a
TAKOXK TEPEBIPKA HAa TPEIMET JNOTPUMAHHS TaKMX BHUMOT HE Mae
MOXITUBOCTI Ha TaHWUH Yac.

OcrtanHbOI0 Cc(eporo 3acTocyBaHHS Ili€l  (OPMH MHUTHOTO
KOHTpONIO BimmoBimHO m0 m. 3 4. 2 cr. 344 MK Vkpaiau e
TiATIPUEMCTBA, SIKi 3MIHCHIOIOTH OTiepallii 3 TOBapaMH, ITIOMITIICHIMH TTi]T
MHUTHHH pPEXUM, [0 Tepeadadac BeAeHHS OOMIKY TaKWX TOBApiB.
ABTOpY HayKOBO-TIpakTUUHOro komeHTtaps 10 MK Vkpainu no takmx
MHTHHX PEKUMIB BiTHOCSTH MUTHHH CKJIaJ 1 0e3MHUTHY TOpriBmo [17, c.
378]. 1 me chnpaBemMBO JIMIIE YacTKOBO. AHami3 momoxkeHr MK
VkpaiHu Ja€ MiACTaBH CTBEpIDKYBATH, 1[0 BUMOTH BIITHOCHO OOMIKY
TOBapiB BCTAHOBJICHI 1 JJI TOBApiB, MOMIIICHUX Y MHUTHI PEKAMH
nepepoOKM Ha MHTHIH TepHTOpii Ta MEepepoOKH 3a MeKaMH MHUTHOI
Teputopii. [l 3asBIEHHS MHUTHHX PEXHMIB TIepepoOKH HEOoOXiTHO
OTPHUMATH JTO3BLT OpraHiB JOXOMIB i 300piB. IlyrkToM 3 1. 8 cT. 149 MK
VYKpaiHu BCTaHOBJIEHO, IO PILICHHS MPO BiIMOBY y BHAAYi JO3BOIY Ha
repepoOKy TOBapiB HA MUTHIA TEPUTOPii MOXKe OyTH TPHUHHATO, SIKIIO
OpraHoM JIOXOJiB 1 300piB BCTAHOBJIEHO BIJICYTHICTh HAJICKHOTO
TEXHOJIOTIYHOTO OOJamHAHHA, MPHMIIICHb, YMOB Ui OOIKYy 1
30epiraHHs TOBApiB, IO BBO3ATHCS 3 METOI MEpepoOKU. 3 LBOro
BUIUIMBAE BHCHOBOK, IO OOIK € OOOB’SI3KOBOKD BHUMOTOIO LIS
TIOMIIIIEHHS TOBAPiB Y MUTHHI PEKHIM TEPEepOOKH Ha MUTHIM TePHUTOPIi.
AHAJIOTTYHI TOJIOXKEHHS BCTaHOBJEHI 1 JUIl TOBapiB, MOMIILEHUX Y
MUTHHH PEXKUM TIEPEPOOKH 32 MEKaMU MUTHOI TEPHUTOPIi.

B 4. 3 ct. 344 MK Vkpainu 3a3Ha4a€eThes, 1110 32 pe3yabTaraMu
MepeBipkd  OOMIKY TOBapiB, TPAHCIIOPTHUX 3ac00iB KOMEPIIIHHOTO
NpU3HA4YeHHs, [0 TMepeOyBaloTh MiJf MHUTHHUM  KOHTPOJIEM,
MOCaJOBUMH 0CO0aMH OpraHy JOXOIiB 1 300piB CKJIaJa€ThCs akKT,
OIIMH TPUMIPHHUK SKOTO HAJAETHCS KEPIBHUKY IMIANPHEMCTBA, IO
niepeBipsiocs. OfHaK, 3aKOHONIABElb HE aKIIEHTye yBaru Ha Qopmi
IHOTO aKTy. 3a3HAYMMO, IO (OpPMa TAKOTO aKTy TaK i HE BCTAHOBJICHA
JKOIHUM T1iI3aKOHHUM HOPMATHBHUM aKTOM. MOXXEMO MPHUITYCTUTH,
0 B IIbOMY BHIAAKY HaJaHa MOKJIIMBICTh CKJIQIaHHS aKTy HepeBipKu
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o0niky TOBapiB, MmO TMepedyBalOTh IiJ MHTHHUM KOHTpPOJEM, ¥
JOBUIBHIN (opMi.

ITepeBipka  00OMiKy  TOBapiB, TPAHCIOPTHUX  3ac00iB
KOMEpLIHHOTO TPH3HAYCHHS, IO MEPEMILIYIOThCS uYepe3 MHTHHA
KOpIOH YKpaiHu Ta/ab0 mepeOyBaroTh i MUTHUM KOHTPOJIEM, SK
omHa 3 (OpPM MHUTHOTO KOHTPOJIO 3HAXOOUTBCA B TICHOMY
B3a€MO3B’SI3Ky Ta B3aeMoqii 3 iHmmmu hopmamu. Lle BupakaeTbes sk
Y MOXIIMBOCTI IIPOBEJCHHS IEPEBIpKH OONIKy TOBapiB MOpsSA 3
IHIMME (OpPMaMH KOHTPOJIIO, TaK 1 y BUKOPUCTAHHI pPe3yibTaTiB
TOCITIIPKYBaHOT (JOPMU KOHTPOJTIO ISl 3aCTOCYBaHHA iHIUX dopM. B
MepIIy Yepry BiJ3HAYMMO HEOOXiTHICTH BIIPI3HATH OCIIKYBaHY
(hopMy MHTHOTO KOHTPOJIO Bif iHIIOI (hopMu, epemadadeHoi 1. 3 4. 1
cr. 336 i ct. 341 MK Vkpainu — oOmiky TOBapiB, TPaHCIIOPTHHX
3ac00iB KOMEPIIIMHOTO MPH3HAYCHHS, IO TEPEMIIIyIOThCS dYepes
MUTHUH KOpJOH VYKpaiHu. BBaxaemo, mo sKkach iX CXOXICTb B
HaliMeHyBaHHI MO)KE BBECTH B OMaHy. Buxoasum i3 ocobmmBocTeit
MIPOBEICHHS TICPEBIPKH OOMIKY TOBapiB IEpeKOHAHI, IO HaNOLIBII
TICHUI B3a€MO3B 130K Ta B3a€MOis JaHOi ()OPMH BCTAHOBIICHO 3:

- OTIIAZIOM TEPHUTOPIH 1 TPUMIIIEHb CKIAIIB THMYAaCOBOTO
30epiraHHs, MUTHHUX CKJIaJiB, BUIBHMX MHTHHX 30H, MarasuHIB
0e3MHTHOI TOPriBII Ta IHIIMX MICIb, J€ 3HAXOAATHCS TOBAPH,
TPaHCIIOPTHI 3aCO0M KOMEpLIMHOTO MpHU3HAYEHHS, IO MiUIATraloTh
MUTHOMY KOHTPOJIO, 200 3MiMCHIOETHCS MisTbHICTh, KOHTPOJIb 3a
SIKOTO TIOKJIa/IEHO Ha OpPTaHH! JI0XO/IB 1 300piB;

- NPOBEICHHS JOKYMEHTAJIbHUX MEPEBIPOK IOTPHUMaHHS
BHUMOT 3aKOHOJIaBCTBa YKpaiHU 3 NMUTaHb ACPKABHOT MUTHOI CIIPaBH, B
TOMY YHCIIi CBOEYACHOCTi, JOCTOBIPHOCTi, TIOBHOTH HapaxyBaHHS i
CIJIATH MUTHHUX IUIATEXKIB.

Lle 06yMOBJIEHO THM, 11O TiJl Yac MPOBEACHHS IEPEBIPKH OOTIKY
TOBapiB IMOCAJOBUMH 0CO0AMH MOXYTh OYTH BCTaHOBJIEHI (haKTH,
MATBEp/PKEHHS SKUX BHUMarae 3/IHCHEHHS ONISAy TEepHUTOpii i
npuMilieHp (OUThII TOTO 00’€KT 3acTOCyBaHHA 000X IUX (opm
(daktuaHO 30iraeThcs). MoXyTh OyTH TaKOXX BCTAaHOBJICHI (DaKTH,
MiATBEPUKEHHST a00 CHOpPOCTYBaHHS SIKMX BHMAarae 3AiHCHUTH
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JOKyMEHTAJIbHY TEpPeBipKy, a caMe IOKYMEHTAJbHY MO03aIIaHOBY
HEPEBIPKY.

OOrpyHTOBaHa HEOOXiAHICTHP 3MIHM Ha3BU JaHOi (opmu
MHUTHOTO KOHTPONIO Ta NPOIOHY€EThCS BUKOPHUCTOBYBATH HACTYIHY

Ha3By — «IepeBipka OOMIKYy TOBapiB, TPAHCIIOPTHUX 3aco0iB
KOMEpLIHOTO MpU3HAYeHHs, sKi 1epeOyBaroTh i MHUTHAM
KOHTPOJIEM).

BcranoBneHo, 1mo BUMOTH, Ha MPEAMET BiIOBIIHOCTI SKHM
3IIMCHIOETBCS TIEpeBipKa OOJIKY TOBapiB, MOXKYTh OyTH BCTaHOBJICHI
MK Vkpaian Ta iHIIMMH 3akOHaAMHA YKpaiHW 3 THTaHb AEp’KaBHOI
MHTHOI cripaBu. Hacnpapni >k B HM3LI HOPMaTHBHO-TIPABOBHUX AaKTiB
iA3aKOHHOTO Xapakrepy (rmocranoBax KabOinety Minictpi VkpaiHu,
Hakazax MinictepcTBa QiHaHciB Ykpainu, MiHicTepcTBa JIOXOMIB i
300piB) Taki BHUMOTH HE TUIBKM JETA3yIOThCS, ane |1
BCTaHOBJIIOIOTHCS, IO CynepeynuThb nonoxkeHHsIM MK Vkpainu.
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EBOJIONISA TIPUBATHOITPABOBUX 3ACA L
Y MUTHOMY ITPABI YKPATHU

CrarTsl IpUCBSTYEHA JOCIIPKEHHIO MPHBATHONIPABOBIX OCHOB MHUTHOTO IpaBa
VYkpaiHu B iCTOPHYHOMY acleKTi. AHami3yIThCs TpH Koau(ikoBaHUX akTa B cdepi
MHUTHO{ CmpaBu YKpaiHH, HIO MOCIITOBHO 3MIHIOBAIM OOWH OIHOTO 32 POKH il
HE3aJIeKHOCTI. B Xofi aHamizy mpoCTe)KyeThCsl O4EeBHAHA TEHACHIIS IO HOCTYIIOBOTO
PO3IINPEHHS IIPUBATHONPABOBUX 3acO0IB PETYIIOBaHHA CYCHUIbHUX BITHOCHUH Y
MUTHI#H cdepi.

Kniouosi cnoea: MutHe TpaBo, NPHBATHE IIPaBO, NPUBATHOIPABOBI 3acaiy,
MHTHA CIIpaBa, pe)opMyBaHHS MUTHO] CIIPaBH, AUCIIO3UTHBHICTH

Muwenko H.B. Jeontoyus 4acmuonpagosslx 0CHO6 é MAMONCEHHOM npase
Yrpaunvr. — Cmamos.

CraThsl TOCBSIIEHA WCCICIOBAHUIO YACTHOIPABOBBIX OCHOB TaMOKCHHOTO
npaBa YKpawHbI B HCTOPUYCCKOM ACIEKTE. AHATM3UPYIOTCS TPH KOAUPHUIIMPOBAHHBIX
aKTa B chepe TaMOKEHHOTO Jiesia YKpauHbl, OCIIEIOBATeIbHO CMEHUBILHX JIPYT Apyra
3a rofipl €€ He3aBUCUMOCTH. B XoJie aHanm3a NpoCIIeKUBACTCS OYCBUAHAS TCHICHIMS
K TIOCTCTICHHOMY  PACIIMPCHUIO  YAaCTHONPABOBBIX  CPEACTB  PETYIMPOBAHUS
OOIIIeCTBEHHBIX OTHOLICHNH B TAMOKEHHOH cdepe.

Knioueevte cnosea: TaMOXCHHOE MpPaBO, YaCTHOE MpaBO, YACTHOIPABOBBIC
OCHOBBI, TAMOYKCHHOE JIEJI0, Pe(pOPMUPOBAHIE TAMOKEHHOTO JIeJIa, TUCIIO3UTHBHOCTb.

Mishchenko LV. Evolution of Private Legal Bases in Ukrainian Customs
Law. — Article.

The article is dedicated to the research of private legal bases of the Customs law
of Ukraine in the historical context. Three consecutive codified Customs acts existing
during the period of independent Ukraine are analyzed. Based on this investigation an
obvious tendency of gradual extension of private legal regulators for Customs relations
was observed.

Keywords: Customs law, Private law, Private legal bases, Customs affair,
Customs reform, dispositivity.
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Mutre npaBo Ykpainu, Oyay4w BiIHOCHO MOJIOZOIO Tay33i0
MpaBa, MO CHOTOMHIIIHIA JIEHb MPOJOBXKYE CBill PO3BUTOK JIOCHUTh
IIBUIKAMHM ~ TeMmmamu. [IpoHWIOBIIM  HUISIX  Big  IHCTUTYTY
aIMIHICTPaTHBHOTO TIpaBa O OKpeMoi raiysi, BOHO 3MIiHHJIOCS 0
HemizHaBaHocTi. [locTymary, ski OyaM akTyalbHI KiTbKa POKIB TOMY,
Ha CHLOTOMHINIHINA JEHL 3JAI0THCA araBi3MaMH, 1 HaABIAKH, T€, IO
BB2)KaJIOCS HEMOXIIMBUM Ta HEMPUHHATHUM, B TETEPIlIHIN Yac BKe
HiKOTO He auBye. HaBpsin um aBTOpaM mepmioro MUTHOTO KOIEKCY
VYKpaiHu MOIJIO CIIACTH HA JyMKY, 110 y HEJAIEKOMYy MaiOyTHhOMY
MUTHI OpraHu OyayTb YKIaJaTd YTOAW 3 MiAKOHTPOJGHUMH 1M
MiANpUEMIIIMH, BU3HAIOYH ceOe I0pUINYHO PIBHUMH Cy0’€KTaMu, HTH
Ha TIEBHI MOCTYIIKK y MPAaBOBIIHOCHHAX 3 HUMH, 3aMIiCTh TOTO, 100
KOHTPOJIIOBATH Ta HAaKJIagaTH CTSATHEHHA. Taka TEHASHLIs IIOAo
MOCTYIIOBOTO TPOHWKHEHHS JI0 TIpeAMEeTa, METOAY, NPUHIIUIIB
MPABOBOTO PETYJIIOBAHHS MUTHOTO IIPaBa €JIEMEHTIB, 3all03UYCHHX 3
MPUBATHOIIPABOBHX TATY3€H, € MIJIKOM 00’ €KTUBHOIO, a HA CYy9aCHOMY
eTami MiAKpIiUIeHa BUMOTaMH aaMiHICTPaTHBHO-TIPABOBOI pedopMu
IIOI0 CTBOPEHHS HOBOi (hiiocodii BUKOHABYOI BIIAJM, OCHOBHOIO
METOI0 SKOi MalOTh OyTH CIPSAMOBAaHICTh Ha 3a0e3MEUYCHHS TpaB 1
cBOOOA  TPUBATHHX  OCI0 33  TPHUKIAJAOM  IMBUII30BAaHUX
JEMOKPAaTHYHUX JEpKaB CIPUYHHSE, BINMOBIIHO peani3allilo TaKuxX
(yHKLIH ep>kaBHUX OPTaHiB SIK CEPBICHA Ta TpaB03ade3neyyBaibHa.
OcCTaTouHO MOCATTH I1i€l MeTH, Oe3nepedHo, Oy/ie CKIIaIHO, OCOOIHBO
y Takiit cdepi, SK aepkaBHA MUTHA CIpaBa, OHAK 3Ba)Kal04M Ha BKE
MPOMJICHUH [UIAX KapAWHAIBHUX [EPETBOPCHb, 3YIMUHATUCS BKE
HeBHOaYHO. /[ yCmimrHOTO 3aBepIieHHS pedopM IyKe BaKIHBO
3BEPHYTHCS 10 IOCBiAy MONEPEAHHKIB, SIKi, JaMaro4H CTEPEOTHIH, Ta
JIOJTal04M 4YacoM INTY4YHI TEPEroHH, IOCTYIOBO HAONMIDKaM MHUTHE
3aKOHOJABCTBO, & Pa3oM 3 HUM 1 BITYM3HSHY MHUTHY CIIPaBy A0 X
CY4acHOTO CTaHy.

3MiHa TpPHOX KOAM(IKOBAHWX aKTiB, a BIAMOBIZHO 1 BCHOTO
MacHBY HOPMATHBHOI 0a3H, IO CYIPOBOKYBAJIA iX, 1a€ MOXKIIHBICTh
3’CyBaTH HAWOOIIOIMTI MICISI Yy TPAaBOBOMY PETYTIOBAHHI MHUTHHUX
NPaBOBiIHOCHH, BUBUTH TeHIEHIIi peopMyBaHHS MUTHOTO IIpaBa Ta
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MUTHOI cripaBU YKpaiHH, 30CE€peANTHCh Ha BUPIMICHH] CIIIBHUX IS
BCiX eTariB TpaHcdopmaii npodiem.

OcTaHHIM YacoM YHMAJI0 BYCHUX 3BEpTAIHCA 110 TpobdieM
CHiBBIAHOLIEHHS NPUBATHOIIPABOBUX Ta IyONIYHO-IPaBOBUX 3acai y
PI3HHX Tamy3sX IMyONiYyHOTO IpaBa, B TOMY YHUCII W MHTHOro. MoBa
fie mpo mpami TakuX BITYM3HSIHUX Ta 3apyOLKHHX HAyKOBIIB, SIK
€B. J[lomin, C.B. Kienos, ['A. KopmaxoB, b.A. Kopmuuy,
I.B. Ilpuitmagenko, B.B. Ilpokonenko, [.O. demortoBa Ta iHmIi.
OmHak 1 JOCHIDKEHHA CTOCYBQJIUCS — IEPEBAXKHO  OKPEMHX
NPUBATHOIIPABOBUX ACIEKTIB MHUTHOI CIpaBM Ta MHUTHOTO TIIpaBa
Vkpainu. [lpoGnema, migHsTa Yy [aHiil crarTi, B JiTeparypi He
JOCITIKyBaJIacs.

Mertoro 1aHOI CTaTTi € PeTPOCICKTUBHUN aHaJi3 3aCTOCYBaHHS
MIPUBATHOIIPABOBUX HOPM, NPHHIUIIB, METOMIB Ta 3acoliB Yy
MIPABOBOMY PETYJIIOBaHHI CYCIUIBHUX BiTHOCHMH Yy Tally3i MHUTHOI
CIIPAaBU CY4YaCHOI YKpaiHHU.

Po3mounaaTn AOCHiIKeHHS TeHE3W IPHUBATHOIIPABOBHX 3acaj
Jep’KaBHOI MUTHOI CIIpaBH, a pa3oM 3 THM i MUTHOTO IpaBa YKpaiHH,
CIT 3 dYaciB OCTAaTOYHOI BiAMOBH BiJ Jep)KaBHOI MOHOIONII Ha
30BHIIIHIO TOPTIBJIIO, OCKIIBKM YMOBH, B SIKHX PO3BMBajlaCh MHUTHA
CIpaBa paHille, He [O03BOJUIA BecTH MOBYy mpo Iie. Ileproro
3aKOHOJABYOI0 3TaJIKOI0 MO TepeOyIoBy EKOHOMIKM BBaXKA€THCS
3akon YPCP «IIpo exoHoMiuHy camocTiiiHicTs YKpaiHcekoi PCP» Big
03.08.1990 poxy, axumii Ha ocHOBI Jlexmapamii mpo aepKaBHHUI
CyBepeHITeT YKpaiHM BH3HAYa€ 3MICT, METy 1 OCHOBHI NPUHIIMITU
E€KOHOMIYHOI CaMOCTIMHOCTI VYKpaiHH SK CYBEpEHHOI JepKaBH,
MEXaHi3M TOCHOAAPIOBAHHS, PETYIIOBAHHS CKOHOMIKHM 1 COLiaibHOI
cthepu, opranizarmii (HiHAHCOBO-OIOMKETHOI, KPEAUTHOI Ta TPOIIOBOI
cucremu Ykpaincekoi PCP. Tak, 4. 6 crarri 12 mporo 3akoHy
BCTaHOBIIIOBAJIA MOXIIMBICT Ui MIANPUEMCTB 1  OpraHi3aIlii,
pO3TalIoBaHMX Ha TEpHUTOpii peciyOrniku, 3miHCHIOBATH  CBOI
30BHIIIHBOEKOHOMIYHI 3B I3KA  BIAMOBIZHO OO 3aKOHOIABCTBA
VYikpaincekoi PCP, a 4. 9 i€l *x cTarti nekiapyBajia, 1o YKpaina
CaMOCTiifHO CTBOpIO€ MUTHY cucTeMy [1]. CrenianbHi HOPMU TIPO 1Ie
3HaWNU  CBOEe  BimoOpakenHs y 3akoni YPCP  «lIpo
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30BHIITHHOEKOHOMIUHY AisIbHICTE» Bif 16.04.1991poky, skwii mo-
mepmie, |y  CTarTi 2  BCTAHOBMB  INpPUHOMI  CBOOOIH
30BHIITHHOEKOHOMIYHOTO TiINPUEMHHUIITBA, MO-Apyre, y crarti 3
HaBiB MepeiK cy0’€KTiB Takoi AiSUILHOCTI, ceper sIKUX Oy 3a3HadeHi
Gbi3nuHi, FOpUANIHI 0CO0H, iX 00’ eMHAHHS Ta iHIII [2].

Hasezneni nonoxxeHHs €, Oe3mepeyHo, JIUIIE MePUIMMH KPOKaMH
Ha JIOBIOMY MHUIAXY po30y[IOBH, MONANBIIOI TpaHC(opMarii MUTHOT
CIpaBH HaIIOl JEp)KaBW, 3aKOHOAABCTBA MpPO HEI Ta, BPEIITi,
CTaHOBJICHHST MUTHOTO TIpaBa fK Taiy3i mpaBa. OmHak iX 3HaYeHHS
Ba)KKO TEPEOIIHUTH, OCKIIBKH CaMe BOHM 3aKJIajlil a0COIOTHO HOBY
MHUTHO-TIPaBOBY MapajurMy, MOKIAIH IOYaTOK PO3BUTKOBI Cy4acHOI
HayKH MHUTHOTO TIpaBa HAIIOi KpaiHW, ajie TOJIOBHE, - CTBOPHIIH
MePelyMOBH JIJIsl 3aTBEP/KCHHS TEPLIOr0 B ICTOPIl HE3alexHOT
VYkpainu MUTHOTO KOJIEKCY.

He Gepyuuch oriHioBatn naHuii KomugikoBaHWM akT (amxe 3
MO3HIIIT peasiii CbOTOCHHS 1€ HEAOIUTHHO), 3ayBaXKMO, 10 OJTHIEI0 3
foro 1yt BOAYasocs CTBOPEHHS YMOB Il (JOPMYBaHHS PHHKOBOI
EKOHOMIKM Ta 3pOCTaHHS AaKTUBHOCTI 30BHIITHbOCKOHOMIYHOT
nmisttbHOCTI. | XOwa 3a3HavyeHnit Komekc OyB BHTPHUMAHUN B KpaIux
TPaAMLisX TOCTPAISHCHKOTO 3aKOHONABCTBA, sKe IMependadano
000B’SI3KOBY y4YacTb, a TOYHIIIE TOTaJIbHUU KOHTPOJb, AEPIKaBU 3a
Oy/b-5iKOI0 C(EpPO0 COILIANBHOTO OyTTS, B HbOMY MOXKHA 3HANTH,
HeXail TOOMUHOKI, BHHSATKH 3 JKOPCTKHUX IMIICPaTUBHHUX TPABHI
MOBE/IIHKY Cy0’€KTiB MUTHHX MTPAaBOBITHOCHH.

Tak, o0OOB’sA3k0Ba MpoLenypa JIeKJIapyBaHHS TOBapiB i
TPAHCIIOPTHUX 3ac00iB, IO TEPEMINTyBAIUCS Yepe3 MUTHUN KOPIOH
VYkpainu, Moria 31iHCHIOBATUCS Y JiBa CIIOCOOM — OE3MOCEPEIHbO X
BIaCHHKOM a00 Ha  TIJACTaBi  JIOTOBOPY  CIHELialTi30BaHUM
MiANPHEMCTBOM, JOMYIICHHM MUTHHUIICIO O JEKJIapyBaHHS (CTaTTs
46 MK VYkpainu 1991 poky). ¥ 1992 pomi 3 METOI0 Bpery;IrOBaHHS
MUTaHb JiSUTBHOCTI MHTHHX OpokepiB  JlepKaBHHM MHUTHUM
xomiteroM (manmi - JIMK) Vkpainu Oymo 3arBepmxeno IlonosxeHHS
PO MisUTBHICTh MUTHHX OpOKEpiB Ha TepUTOpii YKpaiHH, BiAMOBIIHO
O SIKOTO MUTHHUM OpOKepOoM Ha TOH yac Moria OyTu Oyab-sika
yKpaiHCbKa YW iHO3eMHa o0co0a, 3apeecTpoBaHa SK CyO’€KT
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30BHINTHBOCKOHOMIYHOI  JISUTGHOCTI Ha TepuTopii Ykpainum [3].
BigcyTHicTh OCBiLy NpaBOBOTO pErymiOBaHHS MWTHHX BITHOCHH
MOSICHIOBAJIO JICSIKY HETIOCIIZIOBHICTh 3aKOHOAABI y BHU3HAYCHHI
TepMiHiB: MHUTHUI KOJIEKC HE 3HAB TOHATTS «MUTHHUH OpOKep», a
Haka3z JIMK Vkpainu, sikuii MaB KOHKpPETH3yBaThd HOTO HOPMH,
TPUBAJIMI Yac PETYIIIOBAB BiJTHOCUHU «HEBIIOMOT0» Cy0’€KTa MHUTHOI
cnpaBu Ykpainu [4, c. 29].

Kpim ToTO0, 1M KOZIEKCOM 3al0YaTKOBAaHO 1HCTUTYT TUMYACOBOTO
30epiraHHs TOBapiB, XOYa Taka Ha3Ba Ha TOW 4Yac 3aCTOCOBYBAJIACH.
Crarrero 85 MK VYkpainu 1991 poky m03BOISIIOCS 30€piraHHs TOBapiB
Ta IHIIUX TPEAMETIB, IO IEPEMINIyIOThCA Yepe3 MUTHHHA KOPIOH
VYkpaiau, 10 MATHOTO O(OPMIIEHHS TMiIIPHEMCTBOM a00 MUTHHIIEIO.
OnHak mopsiioKk  30epiraHHs IMiJANPUEMCTBAMH TOBApIB Ta IHIIMX
MIpenMeTiB, YBE3€HHX Ha MHTHY TEPHUTOpil0 YKpaiHW, TIiJ MHTHHM
KOHTposieM OyB po3poOrnieHuii i 3arBepmxeHui ymme y 1999 porii.
LixaBe nonoxeHHs mictunocs y 4. 4 crarti 87 MK VYkpainu 1991 poxky:
«ToBapu Ta iHII TPEAMETH, IO HE MiIIATaloTh 000B’SI3KOBIH Tepeaadi
MUTHHII Uil 30epiraHHs, MOXKYTh 30€piraTucsi Ha TiJCTaBi JIOTOBOPY
T ATIPHEMCTB a00 TPOMAISH Ta MHUTHHIIL. 3a Take 30epiraHHs OepeThes
ara, sK 3a HagaHus mocuyr» [5]. Omke, Taka Qopma AisSTTBHOCTI
MUTHHX OpTraHiB, SK HaJaHHA TOCHYr (Gi3UYHAM Ta OPUANYIHIM
ocobam, OyJia 3armo4arkoBaHa Iiie Ha 30pi CTAHOBJICHHS BJIACHOI MUTHOI
CUCTEMH HALIOI MOJIOZOI AEP>KABH.

Heo06oB’s13k0Be  30epiraHHs TOBapiB MiJ] MUTHUM KOHTPOJIEM,
KpiM CKJIagy MHTHHLI, MOIIo BigOyBathucs W Ha MHUTHOMY
minensiitHomMy crani. Ilpn mboMy BIACHHUKOM MUTHOTO JTIIIEH31HHOTO
cknaay moria OyTu Oyap-sKa IOpUAMYHA 4d (i3udHa 0coba, 10 €
YYaCHUKOM 30BHIITHEOEKOHOMIYHOI [iSUTFHOCTI, 8 TaKoX OyIb-sKui
1HO3EeMHUI Cy0’€KT TOCMOAAPCHKOL AisUTBHOCTI 32 YMOBH JOTPHMaHHS
HUMH BHMOT 3aKOHOJABCTBA YKpaiHW 1 IONOKEHHS IPO IOPSIOK
BIIKPHUTTS Ta JISUTbHOCTI MUTHHUX JIITIEH3IHHIX CKIIaIiB.

Toti daxr, 110 10 KoJa TPAIUIIIHHO MyOIiYHIX PABOBIIHOCHH B
paMKaX MHTHOi CIIpaBH OyJId JOIYINEHI, OKPIM KOHTPOJIOIOYHNX 3
OofHOro OOKy Ta MiJKOHTPOJIBHUX CYO’€KTIB — 3 JApYyroro, iHmi
cy0’ekTH, sKi OE3MOoCepeHb0 He OepyTh y YacTi B IEepeMillleHHI
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TOBapiB Yepe3 MHUTHUN KOPAOH (IIAIPUEMCTBA, IO 3IIHCHIOIOTHCS
JeKJIapyBaHHs Ha MiCTaBi JOrOBOPY, BIACHUKUA MUTHHX JIIEH31HHUX
CKJIJIiB), TIEPEKOHIIMBO CBIAYUTH PO MOYATOK TpaHchopmallii MUTHOT
cnpaBu YKpaiHW, SKa XOY 1 OTpHMalia y CHaJoK Oaraxk pajssHChKHUX
MPUHIMITB Ta YCTOiB, C(HOPMOBAHUX TiJ BIUIMBOM Jep>KaBHOI
MOHOIMOJIIT Ha 30BHINIHIO TOPTIBIIO, BCE  ITIOCTYIIOBO CTaBaja Ha
NUISIX JTioepaltizartii.

VY 1999 poui Kabinetom MinicTpiB Ykpainun Oyna mpuiiHATa
INocranoBa «Ilpo cHpusSHHS 30BHINIHBOSKOHOMIYHIH IisULTBHOCTI»
No 593. Ilum moxymeHTOM JlepXMHUTCITY»)0i YKpaiHu HamaBajaocs
MPaBo Iij] Yac MPOBAPKEHHST OKPEMO BU3HAYCHUMH TTiATPUEMCTBAMH-
pe3uACHTaMd  YKpaiHH 30BHINTHHOSKOHOMIYHOI  [ISUTBHOCTI  HE
3aCTOCOBYBaTM TiJ, Yac MHUTHOrO OQOpMICHHS ToBapiB i
TPaAHCIIOPTHUX 3aC00IB 3aXOiB HETAPU(DHOTO PETYITIOBAHHS Ta 1HITHX
0OMEeXKeHb, a 3rOZIOM TAaKOK BCTAHOBIIOBATH CIIPOMICHUI MOPSIOK
3aCTOCYBaHHsS TIPOLIEAYp MHUTHOTO O(OpMIICHHS, BH3HAUYECHHX
HOPMAaTHBHO-TIPABOBUMH aKTaMu Jlep>kaBHOT MUTHOI CITy>KO0H [6].

Ha Bukonanus uiei mnocranoBu [epkmurciyx0oto Ykpainu,
MinekonoMiku Ykpainu Ta Jlep>kaBHOIO TTOJATKOBOIO aIMiHICTPAIIIEI0
VYkpainm Oynu  3arBepmkeHi Kpurepii ominku Ta  [lopsimok
BU3HAYECHHS  MiANPHEMCTB-PE3UACHTIB  YKpaiHW,  IijJ  4ac
MIPOBAKECHHS SIKAMU 30BHIIIHLOEKOHOMIYHOT JISUIBHOCTI
3aCTOCOBYETBhCS PEXUM CHpusHHA [7], a Takok Kpurtepii ominku
M ITPHUEMCTB-PE3UICHTIB, 11 (0)i (0] TOBApiB SIKUX MOXKE
BCTAHOBJIIOBATHCSl CIIPOLLECHUI MOPAJOK 3aCTOCYBaHHS MPOLEAYP
muTHOTO odopmiteHHs [8]. Kpim Toro, JlepkMuTciry:k0a BCTAaHOBHMIIA,
SK Toro BuMaraia 3asHaueHa llocranoBa, Ilopsnox BU3HAYEHHS
MiAMPUEMCTB — PE3UACHTIB YKpaiHH, W00 TOBapiB SKUX MOXE
BCTAHOBJIIOBATHCSl CIIPOLICHUI MOPAJOK 3aCTOCYBaHHS TPOLEAYP
MHUTHOTO oopmiteHHs [9].

[puiHATTS Ta MpaKTHYHE 3aCTOCYBAHHS BCIX IIUX HOPMATHBHO-
MPaBOBHX aKTiB MaJi0 O IMOKIJIACTH TOYATOK MEPEXOAy IO TaK 3BaHHUX
MapTHEPCHKUX BIAHOCHH MK Oi3HECOM Ta MUTHOIO aJMiHICTpPAIIi€lo,
3MICTOM SIKMX Mainu O CTaTd B3a€MHI TOCTYNKH JJIsl TOCSTHEHHS
CHITBHOI MeTH. [HIMME clIoBaMM, MUTHHIIA HaJaBalla IMiIIPHEMIITM
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mpaBo oOupary a0 3aralbHUN TOPSAOK 3IIHCHEHHS MHUTHOTO
KOHTPOJIIO T4 MUTHOTO O(OpMIIEHHS, a00 TeBHI MibIM B 0OMiH Ha
rapafTii JOTpUMaHHA HIMH 3aKOHOJIABCTBA IIPH MEPEMIIIeHHI TOBapiB
Yyepe3 MUTHHH KOPIOH YKpaiHM 1 BUKOHAHHS iHIIMX BCTaHOBJIEHHX
BuUMoOr. ToOTo mepenbayanacs CBOIO POLy yroma, KOMIIPOMIC, SKHH
MaB OM CTHUMYNIOBaTH TIPaBOMIpHY TMOBENiHKY  YYacHHUKIiB
30BHIIIHBOTOPTOBEJILHUX BiTHOCHH.

[Ipore BKa3aHi BWINE 3aXOAW HE TPHHECITH OUYIKyBaHOTO
pe3ynbrary 3i 30UIbIIEHHS KUTBKOCTI IMiATPHEMCTB, CTOCOBHO SIKHX
Mir OyTH BCTaHOBIIEHHH CHpOIIEHWH TOPSIOK 3aCTOCYBaHHSI
npouenyp MHUTHOTO OQopMieHHS (TMOYMHAIOYM 13 BBEACHHA 3
01.09.2004 poxy Kpurepiis omiaku B mito ctanoM Ha 01.01.2008 poky
PEKHM CIIPOLICHOTO MOPSAKY 3aCTOCYBAaHHS MpOLEIYP MHTHOTO
o(OpMIICHHS 3aCTOCOBYETHCSA IO TOBApIB JIHMINE 25 MiIIPUEMCTB),
OCKITBKM BCTaHOBJIEHI OkpeMuMH KpurepisMu OIIHKM BUMOTH IO
TaKUX MiIMPUEMCTB Oy JOCUTB KOpcTKuMHU [ 10].

Y oMy 3B’SI3KY CII iMTe 3rajgaty Ipo icHyBaHHS Hakaszy JIMK
VYxpainu «IIpo 3arBepmkensst [lonoxeHHS npo NOPSIOK BIIKPUTTS Ta
TSUTBHOCTI Mara3uHiB O€3MHTHOI TOPTIiBIII Ha TepUTOpii YKpaiHm»
[11] Ne 174 Bim 04.09.1992 p., sikuii CBIIYMB PO MOMJIUBICTD
MPOBADKEHHS 1 IIBOTO BUAY ITiIIPHEMHHUIIBKOI TisSUTEHOCTI, X04a i 6e3
BifmoRriaHoi 3rajgku B MK VYkpainu.

B ninomy, MK Vkpaiau 1991 poky, Oynyun omHMM 3 MEpLIHMX
HOPMAaTHBHO-TIPABOBHX aKTiB TAKOTO PiBHS, MPUHHATHX Y HE3AJICKHIN
Vkpaini, 3aknaB QyHAAMEHT Cy4acHOI MHUTHOI CUCTEMH, 3all04aTKyBaB
OCHOBHI 3acaJli MUTHOTO PETYTIOBaHHS, NEAKi 3 SKMX aKTyaldbHi i Ha
ChOTOJHIIIHIKM JeHb. CaMe el KOJEKC pO3MOouYaB «IPUBATU3AIIIOY»
MUTHOI cmpaBu #AK MyOmiyHOi Tramy3i, 3ampoBajWBIIM  TakKi
MPUBATHOIIPABOBI 1HCTUTYTH, SIK JEKJIapyBaHHS TOBapiB Ha MiJICTaBi
JIOTOBOPY, 30epiraHHs TOBApiB IiJi MUTHHUM KOHTPOJEM; HaJiIUBIIN
MUTHI OpPTaHH MIPaBOM HaJIaBaTH IOCITYTH 31 30epiranHs ToBapiB. [Hii
HOPMAaTHBHO-TIPaBOBi aKTH, 3rafiaHi BUILE, TIPOIOBKUIN LIEH Tpo1ec.

Hpyruit MK Vkpainu 2002 poxy, BU3HaHM Ha MOMEHT HOro
NPUIHATTS JOCUTH JIEMOKPaTHYHHM, BTUIMB Yy C0Oi SIKICHO HOBHH
TTOTJISA] 3aKOHOABIT HA KOHIICIIIIIIO peatizallii MUTHOI CIIpaBH HAIIOl
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nepxaBd. Ha BigMmiHy Bim momnepenHporo, BiH yXE€ HE MICTUB
araBicTUYHI HOpMH, SKi OynM BUUIyHHSM aJIMiHICTpaTHBHO-
KOMaHJHOI CHUCTEMH YIPABIiHHSI EKOHOMIKOIO, a, HaBIIakd, OyB
MOXJIMBO HaBiThb 3aHAATO NPOTPECUBHUM SK sl TEPEXigHOTO
CTaHOBHILA YKPATHCHKOI €KOHOMIKH, IO BIUIMHYJIO HA BiICTPOUYCHHS
HAOyTTS HUM YAHHOCTI.

Tak, MK VYkpaiau 2002 poxy BcTaHOBIIIOBaB 13 BHIB MHTHOTO
peKHMY, BIONOBITHO JO SKHUX CYO €KT 30BHINTHHOESKOHOMIYHOI
IUSUTHOCTI MIr OOMpaTH HaHOLIBII 3py4HI Ta palioHajbHI YMOBH
TepeMillieHHsT TOBapiB 1 TPAHCIIOPTHUX 3acO0iB Yepe3 MHUTHHH
KOPZOH, YAM MiHIMi3yBaB BUTPATH, B TOMY YHCIIi YacOBIi, MaTepiajibHi
1, BJIacHe, MiIBUIYBaB ¢(DEKTHBHICTh KOXKHOI 30BHIITHHOESKOHOMIYHOT
orepailii. 3HaYUMICTh [LOTO HOBOBBEJICHHS OCOOJMBO MOMITHA Yy
nopiBHsAHHI 3 TonokeHHAMH MK VYikpaiam 1991 poky, 3a skuMu
cy0’ekT Mir obmparu Xiba IO HampsMOK PyXy CBOTO TOBapy — Ha
MHTHY TEpPUTOPit0 YKpaiHH, 3 MUTHOI TepuTopii YKpainu abo TpaH3UT
€0 TEPUTOpi€r0. A SIK BiIOMO, MOXIUBICTH Ha BJIACHHUH pPO3CYI
po3mOpsKATHCS ~ CBOIMM ~ IpaBaMH €  OCHOBOIO  TaKoi
NPUBATHOIIPABOBOI KaTeropii, SIK JUCIO3UTUBHICTH. [IMCIO3UTUBHUI
MiIXi B MHTHOMY TIpaBi BHPaKa€ThCsl CEpes IHIIOTO B HaJlaHHI
Ccy0’€eKTaM MOXKIIMBOCTI Y3TOIKCHHS OKPEMHX YMOB pealrizaiii CBOiX
NpaB B MUTHUX MPaBOBIIHOCHHAX. Y mepion ynHHOCTI apyroro MK
VYKpalHu po3MMpHBCs cy0’ €KTHHUH CKIIal YYaCHUKIB IPABOBIJHOCHH Y
rajgy3i MHUTHOI CIIpaBH 3a paxyHOK HiINPUEMIIB, AKI HaJaBald
pI3HOMaHITHI Mociayrd y ui cdepi. HamanHs Takux mocmyr
cy0’ekTaM 30BHINTHHOCKOHOMIYHOI HiSUTHHOCTI, 3 OIHOTO OOKY,
3a0e3nevyBajo IMpUBaTHI iHTepecH y cdepi MHTHOI copaBH, a 3
IHIIIOr0O — JaBaja MOXKJIMBICTE HAJIEKHO 3MIHACHUTH BCI MHTHI
¢dopmanbpHOCTI. X0uUa y BIAMOBITHOMY PO3/iII HA3UBAJIUCS JIUIIE /1B
BU/IY MiANPUEMHHULIBKOT TiSUTBHOCTI (HaJaHHs MOCIYT 3 AEKJIapyBaHHS
TOBapiB 1 TPAHCHOPTHHX 3aco0iB Ta IEPEeBE3CHHS TOBApiB, IO
MepPeMIlIyIOThCSl Yepe3 MHUTHHH KOpHOH YKpaiHu abo mepeOyBaroTh
i MUTHAM KOHTpOJeM), (HaKTUIHO B SKOCTI ITiIIIPHEMHHUIITBA
Konexkc BU3HauaB Mmociayrd 3 BIOKPUTTS Ta eKCIUIyaTawlii MHUTHOTO
minensiitHoro ckmamy (crarts  216), QYHKIIOHYBaHHS —CKJIALy
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TUM4YacoBoro 30epiranHs (crarts  99), [IAIBHICTD MarasuHy
0e3muTHOI TOpriBmi (ctarrs 227), a TakoK BaHTAXKHOTO MHTHOTO
KOMITJICKCY, aBTOIIOPTY, aBTOTepMiHaIy (cTtarTs 71).

MK  Vkpainm 2002 poxy 3akjiaB [OYaTOK 1JCOJOTTYHOL
TpaHcopmarii MHUTHUX OpraHiB: 3 KOHTPOJIBHO-HAIIIAOBUX [0
OpraHiB CEpBICHOTO cHpsIMyBaHHA. Tak, BiH 3aKpINUB MOJOKEHHS PO
Te, 1[0 MUTHI OpraHy, CIelialli3oBaHi MUTHI yCTAHOBHU Ta OpraHizaii
MOXYTh HaJaBaTH 3aiHTEPEeCOBaHMM oOcobaM, y TOMYy YHCII Ha
IUIaTHIA OCHOBI, KOHCYNBTallli 3 MWTaHb MUTHOI CIIPaBH, a TaKOX
TEKCTH OITyOIIiIKOBAaHUX HOPMAaTHBHO-TIPABOBUX aKTiB i3 3a3HAYEHUX
rutanb [12]. TloctanoBoto KM VYkpainu Big 25.12.2002 p. Ne 1952
3aTBEPIPKCHUM IepeNiK IUIAaTHUX IIOCIYT, L0 MOXYTh HaJaBaTHCh
MUTHUMH opraHamu [13]. V 1iboMy 3B’ 13Ky HaJaHHS IJIATHUX MUTHHUX
nmociyr €.B. JlomiH, IIIKOM CITYITHO, BBa)KA€ OKPEMOIO (PYHKITIEIO
MUTHUX opraHiB [14, c. 14].

3a3zHaveHa TeHAeHLis mpofomkuiacs B unHHOMY MK Ykpainy,
npuitaaTomy B 2012 pomi. Crarts 8 3a3Ha4E€HOTO JOKYMEHTY
BCTAHOBIJIIOE IPUHLIUIM 301HCHEHHS AePKaBHOI MUTHOI CIIPaBH, cepen
SKUX OCOOJIMBO CIiJ BUIUIMTH Taki, SK: CIPOIICHHS 3aKOHHOI
TOPTiBJi; BW3HAHHS PIBHOCTI ¥ MPAaBOMIPHOCTI IHTEpeCiB BCiX
Cy0’€KTiB TOCIIONAPIOBAaHHS HE3aJC)KHO BiX (OPMH BIACHOCTI;
320X0UYCHHS JIOOPOCOBICHOCTI; BIAMOBIJAIBHICT BCIX YYaCHHUKIB
BITHOCHH, BpETryJIbOBaHMX JaHUM KomekcoM [15]. Ilepemiueni
NPUHIWIK € HIYUM HINEM SK O(inifHMM BU3HAHHSAM TOTOBHOCTI
CIlilyBaTl MIXHAPOAHO-TIPABOBUM CTaHAAPTaM MHTHOI CIIPaBH, B
TOMY YHCIi pEKOMEHIamisM PaMKOBHX CTaHmapTiB Oe3meku i
MOJIETIIIGHHA CBITOBOi TOPriBii MI0A0 00OB’s3KOBOi cmiBmpami (y
PI3HHX (pOpMax) MHUTHOI aaMiHICTparlii 3 Oi3HeC-TTapTHEPAMHU 3 METOIO
BU3HAYEHHS CIUIBHUAX BHTIJ, SIKI MOXKYTh OyTH OTpHMaHi 3a paxyHOK
CHUTBHOT y4acTi B Oe3MeyHOMY JIaHIF031 ocTaBoK ToBapiB[16]. Lle y
CBOIO Y€pry JI03BOJIMIIO BECTH MOBY ITPO ITyOJIIYHO-CEPBICHY CKIIAIOBY
IISUTBHOCTI (picKaJbHUX OpraHiB (opraHiB goxoniB i 300piB) [17, c.
28]. Cmix 3a3HaunTH, MO (iCKATBHI OpraHu HaTaBaIH 3aIliKaBICHAM
¢Gi3nuyHMM Ta OPHOMYHAM ocobaM TakK 3BaHi aJMiHICTpaTHBHI
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nocayru 1 panime. OgHak el IHCTUTYT MUTHOTO TpaBa nepedyBae B
CTaHi IepMaHEHTHOI EBOJIIOLI1, 3a3HAI0YH SIKICHUX 1 KUIbKICHUX 3MiH.

Hamanns  momiOHmx  mocmyr — ¢icKalbHUMH — OpraHaMu
MPUHIMIIOBO BiIPI3HSEThCA Bifl X OUIBII 3BHUYHOI KOHTPOJIBHO-
pO3MOPSIMIOl  AiSUTBHOCTI, OCKUIBKHM IHIIIIIOETHCS  3aIliKaBJICHIMH
ocobamu, CripsMOBaHa He Ha 3a0e3MeYCHHs HATIOBHEHHS JIEP>KaBHOTO
OFOIDKETY, IPOTHII0 MPABOIIOPYIICHHSIM 1 T.1., 4 TIOKJIMKAHE CIIPHATH
peanizariii mpas, cBO0OOT 1 3aKOHHUX iHTEpeciB X 0cib [18, c. 64].

VY CrpareriunoMmy ID1aHi po3BUTKY MiHicTepcTBa JOXOMIB 1
30opiB Ha 2013-2018 poxm (OOKyMEHT HEYHHHHHA dYepe3
peopranizaiiito  MiHiCTepcTBa) YITKO BCTaHOBIIOBAJIOCS B SKOCTI
OMHOTO 3 TMPIOPUTETHUX HANPIMKIB HOTO IiSUTBHOCTI PO3BHTOK
NapTHEPCHKUX BIIHOCHH 3 TPOMaJAsHaMHU Ta Oi3HECOM, a TaK caMo
3a0e3neyeHHs] HaJaHHS BHCOKOSKICHMX TMOCIYT TpOMajsHaM Ta
0i3Hecy, BIPOBAPKEHHS HOBUX €JIEKTPOHHUX CEPBICIB Ta IiABUIICHHS
piBHS HaJaHHS TOCIYI, 30KpeMa [UIAXOM pO3poOIeHHS i
BITPOBA/KEHHS e(DEeKTHBHOI MOJIEINi HaJJaHHS MOCIYT TpOMaasHaM Ta
Oi3HECy Ta pO3BUTKY HAsBHHX 1 BIPOBAKCHHsS 1HHOBAI[IMHUX
CJIEKTPOHHUX CEpBICIB I TpoMmansH ta Oizuecy [19]. IlomiGHOTO
JIOKyMEHTY  CTOCOBHO [lepkaBHOi  (ickanbpHOI  ChoyOu  Ha
CBOTO[HIIIHIA JIeHh HeMae€, OJHaK TMpolecH pedopMyBaHHI
3YIUHATHCS, CYASYH 3 YChOTO, HE OynyTh, ajpke CTpareriero cTanoro
po3BUTKY «VYkpaiHa — 2020», cxBaneHoro VYkazoM IIpesunenra
VYkpaian Bixg 12 cians 2015 p. Ne 5, BU3Ha4eHO HOTHPH BEKTOPH, 32
SAKAMH Tepe0adeHo MPOBEACHHS Ta BUKOHAHHS MTOHAX 62 pedopM Ta
mporpam po3BUTKy nepxkaBu [20]. Pedopma nepxaBHOI MHUTHOI
CIpaBU Ta iHTErpauist B MUTHY cHiibHOTY €C BH3HA4YCHI OJHUMH 3
HaliBaxmBimmx. B cBoto wepry MiHicrepcTtBo (iHaHCiB YkpaiHu
po3pobuno, a KaOiner MiHicTpiB VYkpaiHM CXBaJIWMB IIE OJHY
Konnenmirto  momo  3aiydeHHs ~ KOMOaHid  (pajHUKIB)  JI0
pedopmyBanHs MUTHHIG JlepkaBHOT (ickambHOI CiaykOM YKpaiHw.
Ha nymky aBropiB, YkpaiHi moTpiOHa MmiATpUMKa I po3poOIeHHS 1
BHKOHAHHS JBOpPiuHOi mporpamu pedopmyBanHs MuTHHIB JDC 3
METOI0 CHpHUSHHS TOPriBli Ta TapMOHi3amii 3aKOHOIABCTBa i3
crangapraMu  €C, 3MCEHIIEHHS MOXIUBOCTEH JUIsl BUMHEHHS
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KOPYIIIHHUX MisSHb, MiABUIIEHHS SKOCTI HAJaHHSI MUTHUX TOCTYT Ta
B/IOCKOHAJICHHsSI CHCTEMH aJMIHICTpYBaHHS MHTHUX IUIaTexiB [21].
Taka mormomora Mae BiOyBatucs y popMmi HagaHHS KOHCYIBTAIlIHHIX
nociyr J®C 3 nutans pepopMyBaHHS, METOAOJOTIYHOI MiATPHUMKH
Ta HaBYaHHS NpaliBHUKIB Tomo. OcTtatoynoro Meroro KonBeHLii €
npoBeaeHHss pedopm mutHHIe JPC BimnoBimHO a0 MwuTtHHX
mporotunie  €C  [22] 4K KepiBHOTO OpIEHTHpa y MHUTHOMY
cmiBpoOITHUITBI Mk VYkpaiHoro Ta €C. KoHmemnmis oOKpeciioe
OCHOBHI 3aBJaHHS, IIiJI, eTany BigOOpy MDKHAPOTHHX PaJHUKIB, a
TaKOX KPUTEPIi, SIKUM MalOTh BiATIOBIAATH KOMITaHii-KaHIAIATH.

[MpakTuanum YTUICHHSAM TaKUX JIOBIOOYiKYyBaHUX
MapTHEPCHKHUX BITHOCHH MHUTHHUII 3 0i3HECOM MaB OW CTaTH iHCTHTYT
YIIOBHOBA)KEHUX  CKOHOMIYHMX omeparopiB  (mami — YEO),

3anpoBapkeHui  octanHiM MK VikpaiHn. BakimuBicTh  1I5OTO
IHCTUTYTY MiATBEPDKYEThCS X04a O TuM (pakToM, IO HANHOLIBII
posBuHeHi kpainu cBity (€C, CIUA, Kwuraii, fAmnonis Ta inmi)
YCHIITHO BITPOBAAMIIN HOTO y XKUTTS [23, C. 6].

B ykpaiHCbKOMY 3aKOHONABCTBI i€ CTBOPEHHS IHCTUTYTY
YIOBHOB2)XEHNX EKOHOMIYHHX OIEPaToOpiB BHHHKJA IIE 33J0BrO 10
npuitHaTTt yuHHOro MK Vipainn. B OcCHOBHHX TpiOpHUTETHUX
HampsiMax iSUTBHOCTI Ta 3aBHaHHAX JlepkaBHOI MHUTHOI Ciry»Ou
VYikpainu Ha 2009 pik, 3arBepmxeHux Hakazom JMC VYkpainu
28.10.2008 p. Ne 1205, cepen HaHTOJOBHIIIMX 3aBlaHb, SIKi CTOSITH
nepes]; MUTHUM BiIOMCTBOM, 3HAYMIIOCS CTBOPEHHS HEOOXiTHIX
HepeayMOB, Y TOMY YMCII LUTSIXOM BH3HAYCHHsI KPUTEPIB 1 BUMOT JJ1s
Cy0’€KTiB 30BHIIITHHOSKOHOMITHOI MISTTPHOCTI 3 METOIO CTAHOBJICHHS
B YkpaiHi iHctutyTy YEO, SIK OJHOTO 3 BArOMHUX BaXKEIliB MEXaHI3My
CIIPHUSHHS 30BHIITHBLOCKOHOMIUHIN mismbHOCTI [24]. Hakaz JMC
VYkpaiau «IIpo 3arBepmxenHs KoMITJIEKCHOTO TUIaHy 3aXOiB MO0
JOCSATHEHHs KIHIIEBUX IIUJiel peopMyBaHHS MHUTHOI CIYyXKOW» Bil
25.11.2011 p. Ne 994 cTaBuB y 0060B’SI30K KIIPKOM JIeMIapTaMEHTaM Ta
ynpasniHEaM JIMC VYkpainn o 1 rpynas 2012 poky 3a0esmedntn
MIPaKTHYHY peaji3allifo 3axodiB IMOA0 CTBOpeHHS cuctemun YEO B
VkpaiHi OUISIXOM HaJaHHS MUTHUISIMH Cy0’€KTaM TOCHONapChKOi
nisutbHOCTI ctarycy YEO [25]. IIpu nboMy KiTBKICTh YIIOBHOBa)KEHUX
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E€KOHOMIUHHMX omeparopiB B Ykpaini Ha kiHemp 2012 poky moBHHHA
Oyna cTaHOBUTH IOHaKMeHIe 2 oqununi. Kpim toro, Hakazom JJMC
VYikpaian «[Ipo 3arBepmikenHs KoHmenTyaapbHOTO IUIaHY 3aXOiiB
Hepxxmurciyx0n Ykpainu 1mono 3a0e3nedeHHs MOJETIeHHS yYMOB
BeJCHHS Oi3Hecy B cdepi 30BHINMIHHOCKOHOMIYHOI MisTBHOCTI» Bill
02.03.2012 p. Ne 141 BcTaHOBIIOBANKCS KOHKPETHI CTPOKH Ta
BIJIIOBi1aIbHI 0c00OM 32 yripoBapkeHHs iHCTUTYTY YEO [26].

Ha »xaip, HaBITh HA CHOTOMHIMNIHINA IEHh HEMAE 3MOTH BIUXHYTH
JKUTTS B «MEPTB» HOPMH, SIKi BCTAHOBJIOIOTH CTaryc OO HOBOTO
cy0’€KTa AepykaBHOI MUTHOI CTIPaBH. YPSIOBHH ITOpPTAI TIOBiIOMIISE,
0 HEOOXiJIHO BHECTH BIAMOBINHI 3aKOHOAABYl 3MIHU Y YaCTHHI
MUTHHUX TIporieayp. BoHH pernmameHTOBaHI JBOMa 3aKOHOIPOEKTaMH,
aKki opepxani Bepxosnoro Panoro Vipainu: «IIpo BHecCeHHS 3MiH 110
MutHoro Kozekcy YKpaiHu (W00 YITOBHOBaYKEHOTO EKOHOMIYHOTO
omeparopa Ta CHIpOIIEHh MUTHHUX QopmanmsHocTel)» [27] ta «IIpo
BHeceHHs 3MiH 10 [lomarkoBoro komekcy VYkpainu  (1omo
OCOOITMBOCTEH OIONATKyBaHHS OIepalrlii i3 BBE3CHHSA HAa MHUTHY
TEPUTOPIIO TOBAPiB YIIOBHOBAKCHUMH €KOHOMIYHHMH OIIEPaTOPAMH)»
[28]. BimmoBimHi 3aKOHONPOEKTH PO3POONSUIMCS 33  y4acTi
€BPOIEHCHKUX EKCIIEPTIB Ta MPEICTaBHUKIB Oi3Hecy [29]. Beenenus
iHcTUTYTY YEO 103BONMHTH NPUIIBHIIIUTH MHTHI TPOLEAYpH,
BCTAaHOBUTU HOBHI (hopMar B3aeMofii MK MUTHUMH OpraHaMH Ta
0i3HeCcOM. 3aKOHOIIPOEKTaMU MepeadayaeThes, M0 MiAMPUEMCTBA, SKi
xouyTh orpumaru craryc YEO 3a meBHMMH TapamMeTpamMu, MaroTh
3BepTaTHCs [0 MHUTHHX opra”iB. Jlami mignpuemMcTBa NOBHHHI
BUKOHATH HH3KY YiTKO MPOMHCAHUX TIPOLENyp, 30KpeMa MpPOUTH
NONepeHii MUTHUI ayAuT, IPOTITOM SIKOTO Oylie MEpeBIipEeHO HU3KY
MOKa3HUKIB — BiJl IIATOCIIPOMOXKHOCTI JI0 BHYTPIIIHBOI OpraHizarii
poOOTH Ta HaBYaHHS TEPCOHATY. 3aJMIIAETHCS CIOMAIBATUCS, IO
3a3HAuCHi 3aKOHOIMPOEKTH 3HAWIYTh MIATPUMKY B KOMITE€Tax i1 B
ceciifHiii 3ami BepxoBHoi Pamm VYkpainum, 1 yYIOBHOBa)KeHHUH
EKOHOMIYHMIA orteparop Oy/ie iCHyBaTH He JIUIIE Ha Manepi.

IToseprarourchk n0 xapakrepuctuku uyrnHHOro MK Vkpainu B
YacTHHi, sIKa CTOCYETBCS IIPUBATHOIIPABOBUX ACIIeKTIiB
(GYHKIIOHYBaHHS JCpKaBHOI MHUTHOI CIIpaBH, CJiI 3rafaTd HOBY
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KaTeropiio, yBeZieHy HUM /10 MHTHO-TIPABOBOTO O0ITY - «KOMIIPOMIC
y cmpaBax NpO TOpYIIEHHS MWTHHX TpaBwi». BoHa o3Hauyae
MOXIIMBICTh TIPUNWHEHHS TPOBA/DKEHHS y CHpaBi 3a BiACYyTHOCTI
O3HaK 3JI0YMHY LUIIXOM KOMIPOMICY, IHIIMMH CJIOBaMH, — MHPOBOI
yromy. 3aCTOCYBaHHS 3all0O3MYEHOTO 3 LIUBIIBHOIO MPOLECY CIIOco0y
BPETyNIOBaHHS ~ CHOpPY B aJMiHICTPAaTUBHO-IOPUCIUKIIIHHOMY
NpOBa[KCHHI € CMUIMBUM KpPOKOM 3aKOHOAABLA Ha IUIAXY [0
moOyTIOB HOBOI MOJETI MHUTHOI CHCTEMH Ta JACpPKaBHOI MHUTHOI
CIpaBH B HAIIIH AEpKaBi.

Kozmekc ymockoHanIWB CHCTEMY MHUTHHUX PEXHMIB, afanTyBaB il
IO MDKHAapOAHUX CTaHIAPTiB, 30KpeMa TMOJOKEeHb MiKHapOmHOI
KOHBEHIIIT PO TapMOHI3allif0 Ta CHPOIICHHS MUTHUX Tpouenyp [30],
Ta Cy4aCHHX peajiid, BTUTUB OUTBII THYYKI MEXaHi3MH 3aCTOCYBAHHS
OKPEMHX MUTHHUX PEKUMIB Ta B IIOMY HAOJIM3WB BITYH3HSHE MHUTHE
3aKOHOMIABCTBO JI0 3aKkoHOMaBcTBa €C, 30kpeMa MutHOTO Kozgekcy €C
[31]. Kpim Toro, B MK Ykpainu 2012 poky ymopsiiKoBaHa JisUTEHICTh
Cy0’€KTiB MHTHOTO TIOCEPEIHUIITBA NIIIXOM CHCTEMATH3allii HOPM,
SIKI BCTAaHOBJIIOIOTH IX CTAaTyC Ta OCOOIMBOCTI MPOBAKEHHS KOKHOTO
3 BHUAIB JiSUTHHOCTI, BHPOOJIEHHS VHi(IKOBAaHOTO TiAXOAy IO
JIOMYIICHHS. TaKUX CyO €KTIB JO HaJ@HHSA BIAMOBIMHUX MHTHHUX
[IOCIIYT, CTBOPEHHS IEPEIyMOB ISl MiA3aKOHHOIO BPEryTIOBaHHS
criequ(iYHUX aCIEKTIB iX (PYHKLIOHYBaHHSI.

[ligBomsuM MiACYMOK TPOBEASHOMY JOCIHIKEHHIO,  CIiJ
3ayBa)KHTH, IO Hallla KpaiHa Mpoiiuia, Xo4 1 He JIOBTHH Y 4YacOBOMY
BUMIpi, ajic Ay)Ke HACHUYCHHWH 3MICTOBHO WULIAX TpaHchopMmallii,
XapaKTepHUH I BCIX MOCTPAISHCHKHUX Aep)kaB. Ha choromHimmHin
JeHb YKpaiHa BuUHILIA Ha (iHIIIHY IpsMY Opolecy peopMyBaHHS,
fKa TUM HE MEHII YSBISEThCS YW He HalckianHimoro. IToGauene
HAaMU TIOCTYIIOBE PO3LIMPEHHS 3aCTOCYBaHHS HPHUBATHOIIPABOBUX
3acaj y ImyOnivHil ragy3i — MUTHOMY TIpaBi — MEPEKOHJIUBO CBITYHTH
IIpo CYTTEBy Jibepanmizaiito Jep>kaBHOI MUTHOI CIpaBH, IOCTYIIOBE
3MEHIIICHHS POJi JIep’KaBU y 3OBHIIIHLOCKOHOMIYHIH MisIIBHOCTI,
3MiHY XapakTepy B3a€MOBIIHOCHUH MK ITyOJTiYHUM Ta IPUBATHAM
cekTopoM. Xoda BECTH MOBY TMpO TIOBHE Mepe3aBaHTAKEHHS
JEpXKaBHOI MHTHOI CIIpaBH IIe paHO, apKe piBeHb IOBIpH 10
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¢ickampHMX Ta i 6ararboX IHIIKX Jep>KaBHUX OPraHiB y HAIIIN KpaiHi
3aHaqTO HU3BKUHA. /7151 MOKpalleHHs CUTYyalil 3pOOUTH 3aJTUILIIIOCH
e 6araTo, TOYMHAIOYH Bijl KOPUTYBaHHS HOPMATHBHOI 0a3H, fKa, Ha
JKallb, JlaJieka BiJl ieairy (CHTYyaIlisi 3 YIIOBHOBRXKECHUM SKOHOMIYHHM
OIIepaTopoM KPacHOMOBHO TIPO CBiIYMTH), 3aKIHIYIOUH HAHBa)KIUM —
BUKOPIHEHHSM CTEPEOTHINB IIOAO AISUIBHOCTI (PiCKaIbHUX OpraHiB,
SKi CKJIaJaJlicsl pOKaMu.
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JIOLIEHT Kadeapru MOPCHKOTO Ta

MHTHOTO IpaBa HarioHaJibHOTO YHIBEpCHTETY
«Onecbka I0pHIMYHa aKaIeMisDy

(M. Omeca, YkpaiHa)

YIK 339.5

MUTHHUM HOCT-AYIUT B YKPATHI
TA ITPOBJIEMHI ACIIEKTHU OT'O
3AIMCHEHHSI B CYYACHUX YMOBAX

B crarti po3misigaroThCs MOPSIOK Ta YMOBU 3MIHCHEHHS MHTHOTO MOCT-ayIuT
KOHTPOJIIO BIANOBIHO 1O HOpM KOHBEHIIIT MO CHPOILIEHHS Ta TapMOHI3AL[i0 MUTHHUX
npouenyp (Kiorcbka konsenuis, 1973 p.), MurHoro xonekcy Ykpainu 2012 p. Ta axriB
€sporeiicekoro Coro3y, y ToMy 4HCIi CyTTeBi 3MiHH 10 Murthoro xonekcy €C 2016 p.
AHati3 3aKOHOJABCTBA Ta HAYKOBOI JIITEPAaTypd HaJaB IiJACTaBH IO BU3HAYCHHS PO
MHTHOTO TIOCT-ayJIUTy SK ()OPMH MHTHOTO KOHTPOJIFO IPH NEPEMIllIEHHI TOBAapiB depe3
MHTHHH KOpHOH YkpaiHn. Ha mincraBi mpoBeneHOro NOCHTIDKEHHS BUSIBICHO ICBHI
TpoOJIeMHi acTieKTH Y cepi 3IHCHEHHS MUTHOTO TIOCT-ayJIHTYy.

Kniouosi cnoea: MUTHUIL KOHTpONIb, MUTHHMH IOCT-aylHT, JOKyMEHTAJIbHA
niepeBipka, (hicKaabHi OpraHy, MUTHHIIL.

bamanosa JLA. Tamosicennwiii nocm-ayoum 6 YKpauhe u npoonemmsle
ACNEKMbl €20 OCYUeCINGeHUA 6 COBPEMEHNBIX Ycnosuax. — Cmamaps.

B crarbe paccMmarpuBaroTCs MOPSTOK M YCIOBHS OCYIECTBICHHS TaMOXKEHHOTO
MOCT-ayIUT KOHTPONS B COOTBETCTBUM C HOpMaMH KOHBEHIMH 00 YHpOIICHHH W
rapMOHHM3AIMK TaMOXXeHHBIX npouenyp (Kuorckas xonseHmms, 1973 r), TamoxkeHHOTO
xonekca Ykpaunsl 2012 1. u aktoB EBponeiickoro Coro3a, B TOM 4HCIIE CyIECTBEHHBIX
m3meHennii TamoxxenHoro konekca EC 2016 . AHanu3 3akoHONATENbCTBA U HayYHOU
JIMTEpaTypbl Jajl BOSMOXHOCTb ISl ONPEIENEHUs POJIM TaMOKEHHOTO TOCT-ayJuTa Kak
(hOpMBI TAMOXKEHHOTO KOHTPOJISI TIPY MEPEMEILICHHN TOBAPOB Yepe3 TAMOXKEHHYIO TPAHHUILY
Vkpaunel. Ha oOCHOBaHMHM TPOBEIECHHOTO HCCIIEIOBAHUS BBISBICHBI ONPE/ICIICHHBIC
npoOJIeMHBIE aCTIEKTHI B C(HEPEe OCYIICCTBICHUS TAMOXXEHHOIO OCT-ay/IUTA.

Kniouesvle cnosa: TAMOXCHHBI  KOHTPOJIb, TAMOKCHHBI  TMOCT-Ay/IuT,
JOKyMEHTaJIbHas IPOBEPKa, (PHCKATBHBIE OPTaHbI, TAMOXKHSL.

Batanova L.O. Audit-based Control in Ukraine and Problem Aspects of it
Implementation in Present-day Conditions. — Article.

In this article the order and conditions of audit-based control implementation are
reviewed in accordance with International Convention on the Simplification and
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Harmonization of Customs Procedures (revised Kyoto Convention, 1973), Customs Code
2012 and acts of European Union, including essential revisions of EU Customs Code 2016.
The analysis of legislation and scientific literature has given possibility for identification of
role for audit-based control as a form of customs control during transportation of articles of
trade through the customs border of Ukraine. On the basis of conducted research certain
problem aspects were revealed in audit-based control implementation.

Keywords: customs control, audit-based control, documentary audit, fiscal
authorities, customs.

AKTyallbHICTh TEMH 00YMOBITIOETHCS BUHUKHEHHSM
MpoONeMHUX THUTaHb HA [UIAXYy BTUIGHHS Y MUTHIA TPaKTHI
YKpaiHCBhKOI JIepKaBHOI MHTHOI CIIpaBH peKOMeHjalliii BcecBiTHBOI
MHUTHOI OpraHi3allii moIo MPUCKOPEHHS TOBAPOOOITy Ta ITiIBUIICHHS
e(eKTUBHOCTI MHTHOTO KOHTPOJIO ILUIAXOM 3IiCHEHHS MHTHOTO
MOCT-ayJTUTY.

BcecBiTHROIO MHTHOKO OpraHi3aii€rd 3 METOK CIPOIICHHS
MUTHOTO 0(hOpMIIEHHS TOBapiB Ta MPUCKOPEHHS MUTHHX MPOIETYp Ha
KODJIOHI TIPOTOJIONIEHO, IO Cy4YacHI METOoAW pPOOOTH MHTHHX
aJMiHICTpaIiid CBiTY TOBWHHI TIPYHTYBAaTHCS Ha CHCTEMi aHaiizy
PH3HKIB i METORY KOHTPOITIO, AKU 0a3yeThCs HA ayIuTi.

HesBakatoum Ha yYJOCKOHAJIEHHS MUTHOTO —3aKOHOIABCTBA
MIPOTSATOM OCTAHHIX POKIB, MalOTh MicIe ()aKTH HEAOOTPUMAHHS 0
JlepxaBHOro Oro/pKeTy YKpalHU 3HAUHOI KUTBKOCTI IPOIIOBUX KOIIITIB,
IO TIOB’s3aHE 3 HAsSBHICTIO 3aKOHOJABYMX MPOTaJHH, BiJICYTHICTIO
HAJIOKHOT KOOPJAMHAIT POOOTH MIK «IIOJAATKOBUMH» Ta «MUTHHUMH
OopraHamMm» JepKaBHOI  (icKanbHOI CIyXOM, YXWISHHAM a0o
BIZICTPOUKOIO Bl ~ CIDIATH ~ MUTHUX  IUIATEXKIB  Cy0’e€KTamu
30BHIIIHBOCKOHOMIYHOT  JistibHOCTI  (mami  —3EJl)  nwmsixom
HEOOTPYHTOBAHOTO 3aCTOCYBaHHS MHTHUX PEKHMIB ab0 yMOBHOTO
3BUIBHEHHSI BiJ] CIUIATH MUTHHX TIJIaTEXKIB Ta IHIIHMX IPOTHIPABHHX il

OTxe, BUHHKAE HEOOXIMHICT, TIOBHINCHHSA C(QEKTUBHOCTI
aIIMIHICTPYBaHHS KOHTPOJIIOFOYMMH OpPraHaMH MUTHHX IDIaTeXIB,
30KpeMa, B YaCTHHI OpraHi3amii Ta 3iHCHEHHS MHTHOTO MOCT-ayuT
KOHTPOJTIO.

Posmsiny murtaHb (OpMyBaHHS CHCTEMH MHTHOTO ayAuTy B
YKkpaiHi sIK HaHTIepPCIICKTUBHIIIOO HANpPSMKY MHTHOTO KOHTPOITIO B
VYkpaini Ta Horo poii y 3a0e3rmeueHH] eKOHOMIYHOI Oe3MeKu JIepKaBH,
TIPUCBSYCHO TIpalli BIMOMHUX BYCHHMX Ta TIPAKTHKIB, TaKUX SIK
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LI bepexnrok, O.I1. bopucenko, O.M. Bakynsunk, A.O. BineHos,
T.C. €munak, BIO. €munak, HM. €cumuyk, JL.M. IBamoBa,
0.0. Kuammek, A.O. Kymuk, JI.C. Omiiiauk, I1.B. Ilamxo, JL.M.
[Micemauenko, H.II. Cimrenpka, C.II. IuOympko Ta ixmi. OpHak
JOCTIDKESHHIO OpraHi3allii Ta HOPSIKY 3MiHCHEHHS MUTHOTO ITOCT-ayIHUT
KOHTPOJIIO THcist cTBOpeHHs JleprkaBHOI (ickallbHOI Ciy:x0M YKpaiHu
(mam — JA®C VYkpaiam) nusixom peoprasizaiii [lepskaBHoi MUTHOI
ciyx6u Yipaian (mam — JIMC VYkpaian) ta JlepkaBHOI MOAaTkoBOi
ciryx0u Yipainu (nani — JI[1C Ykpainn) y HaykoBiii Jiteparypi He Oyio
TIPUAICHO JOCTaTHBOI yBardW. JleTanpbHOTO aHamizy TakoXK IMOTpedye
PO3IIAL CyTTEBUX 3MiH 10 MuTHOTO Koekcy €C 2016 poky Tomio.

MeTor0 CTaTTi € PO3WIAN TEOPETUYHUX 3acaja Ta MpOOIEeMHHUX
ACIIEKTiB 3IIMCHEHHS MHTHOTO TMOCT-ayAuTy y cdepi AepkaBHOI
MHUTHO{ CIIpaBH B KOHTEKCTI BUMOT MiHapoaHOI KOHBEHIIii ITpo
CIPOIIEHHS Ta rapMOHi3aIlifo MUTHHX Tpouenyp 1973 p. ra MutHoro
xozekcy €C 31 3minamu 2016 p.

[Ipm mocmimkeHHI 3apyOiKHOTO TOCBIAY BIPOBADKCHHS
CHCTEMH IIOCT-MUTHOTO ayAMTy, CIOCTEPIraeMO CHUTYaIlil0, KOIH Y
Oararbox Kpainax (kpainax €Bpomneiicbkoro Corosy, yaacauisix COT),
KpaiHax MOCTPaIsSHCHKOTO MPOCTOPY Ta YKpaiHi MeTa, 3aBIAHHS Ta
(hyHKIII{ TOCT-MUTHOTO ayIUTy 3HAYHO BiAPI3HAIOTHCA [ 1, ¢. 72].

[Ipote, pe3yabraTuBHICTh Ta EQEKTHBHICTH MHTHOIO IIOCT-
ayuTy TPSMO 3aJEeXKHUTh BiJl TEOPETHYHHX PO3POOOK Ta SKICHOT
HOPMAaTHWBHO-TIPABOBOT  0a3W IIOMO TOPSIIKY OpraHizamii  Ta
3I1HCHEHHS MUTHOTO ayJHTYy.

MWUTHUI TOCT-ayUT € OmHI€0 3 (OPM MHTHOTO KOHTPOJTIO.
MHuTHUIA KOHTPOJb Y HAyKOBIiH JIiTepaTypi pO3MISIAETHCA SIK CYKYIHICTD
3axXOiB, 0 3MIHCHIOEThCS (DICKATBHUMHU OpraHaMH YKpaiHd B MeKax
CBO€T KOMIIETEHIIIT 3 METOIO JOTPUMAaHHS HOPM MUTHOTO 3aKOHO/IABCTBA,
MDKHAPOJHO-TIPABOBUX AaKTiB 3 TUTaHb JEPXKABHOI MHTHOI CIIPaBU
yciMa cy0’eKTaMM MUTHHX TPaBOBIIHOCHH. ICHye meBHa Kiacu]ikariis
MHTHOTO KOHTpOM0. Tak, B 3aJIe)KHOCTI BiJ| Yacy 3IMIHCHEHHS MUTHOTO
KOHTPOJTIO BHOKPEMITIOIOTh TaKi HOTO BUIIU: TTOTIEPENHIM, TIOTOYHUH Ta
HaCTyIHUIA [2, ¢. 298; 3, c. 247].

Hactynnuii mMuTHHMIT KOHTpONIE Oepe CBiff MOYAaTOK 3 MOMEHTY
NpoBeAeHHS (DiCKAIBHUMH OpraHaMH JOKyMEHTAIBHUX IIEPEeBIPOK, 3a
JIOTIOMOTOIO SIKMX OpraHH JOXOZIB 1 300piB YKpaiHU NEepPEeKOHYIOTHCS Yy
NPaBUJILHOCTI 3allOBHEHHS] MHUTHMX JeKjapamiil, Iekjiapamiii MUTHOI
BapTOCTI Ta B JOCTOBIPHOCTI 3a3HAU4eHUX y HHUX HaHWX, 3aKOHHOCTI
BBE3CHHS (IIepECHJIaHHsI) TOBApiB Ha MUTHY TEpHUTOpiI0 YKpaiHw, a
TaKOX CBOEYACHOCTi, ITOBHOTH HapaxyBaHHS Ta CIUIATH MHTHHX
TUTATEeKIB TOIIIO.

JlokyMeHTanbpHa niepeBipka K ofHa 3 (HOPM MUTHOTO KOHTPOITIO
(Brigro 3 m. 7 ct. 336 MuTHOrO Komekcy YkpaiHu) [4] 3a cBoiM
3MIiCTOM BiJIIOBiJJa€ MPOBEICHHIO KOHTPOJIO HA OCHOBI METOAIB MIOCT-
ayauty. ToOTO  3OIMCHIOETBCS  MiCHSA  TMPOBENCHHS  MHTHOTO
oopmIICHHSI Ta BUITyCKY TOBapiB Y BUTbHUI 00Ir

OCHOBHMM MDKHapOIHAM JIOKYMEHTOM, SIKHM Yy MHTHY
NPaKTUKY 3alpOBaPKCHO 3TiHCHEHHS MHUTHOTO KOHTPONIO IILUISIXOM
MPOBEJICHHS MHTHOTO IOCT-aymuTy € MiXKHApOJHa KOHBEHIS PO
CITPOIIICHHS Ta TapMOHI3aIlil0 MUTHUX TPOIEYp, SKa OyJia MPHAHATA
Pamoto mutHOro cmiBpoOiTHuLTBa (3 1994 p. BceecBiTHS MuTHa
oprarizamisg) 18 TpaBas 1973 p. y M. Kioto (mami — Kiorceka
KOHBeHIIis) [5].

o Kiorcekoi koHBeHIIIi Ykpaina nmpuemnanacs y 2006 p. [6],
NpoTe Yepe3 MOPYLICHHS BiJIIOBITHUX MpPOLEIYp BOHA (paKTHYHO HE
oTpHMaJia CTaTycy AOToBipHOI ctoponH. Jlmme 15 mrororo 2011 p.
BepxoBHoto Pamoro VYkpainm Oymu mOpuifHATI 3MiHH 710 3aKoHY
VYkpainu «lIpo npuennanns Ykpainu no lIporokomy mpo BHECEHHS
3MiH 10 MiXXHApOJHOI KOHBEHIIIi PO CIPOIICHHS Ta TapMOHI3aIliio
MHUTHHX TPOLIEAYp», UMM CaMUM JIKBigyBajia IEBHI HpOLENYypHi
HETopo3yMiHHS [7].

3rigHo 3 posainom 2 Jlonarky II i€l sk KonBeHItii, «KOHTPOJH
Ha OCHOBI METO[IB ayJUTy» — II€ CyKYIHICTh 3aXOJIiB, 32 JJOTIOMOTOIO
SKAX MUTHA CIyK0a TEepPEeKOHYEThCS y TMPAaBUIBHOCTI 3aIllOBHEHHS
JIEKJIapaliiii Ha TOBapu Ta JIOCTOBIPHOCTI 3a3HAYCHUX Y HHUX JaHUX,
TIEPEBIPSIOYN HAsSBHI Y MPUYCTHHUX 10 JCKIApyBaHHS 0Ci0 BiIIOBIIHI
KHUTH OOJMIKYy paxyHKiB, JOKYMEHTH, OONIKOBY NOKYMEHTALilO Ta
KOMEpIIiiHy iH(OopMaIriro.
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To6t0, MuTHMIA aynuT — e (opMa MHTHOTO KOHTPOJIO, SIKa
3OIMCHIOETBCS  MUTHUMH  aAMIHICTpamissMH Uil TEPEBipKU
MPaBWIIBHOCTI Ta JOCTOBIPHOCTI JaHUX, YKa3aHMX Y MHTHHX
JEKapalisix, IUIIXOM BHBYCHHS OyXranTepChKUX JOKYMEHTIB,
paxyHKiB, CHCTEM YIIPaBITiHHS 013HECOM.

MwuTHHE ayauT MicTHTh y coOi /1Ba HANpsIMKWA: MUTHHH IOCT-
ayIuT Ta ayaguT. MUTHUHA NOCT-ayIUT MPOBOAUTHCS IICIs 3aBEPILICHHS
MUTHOTO O(OpPMIIEHHS 3 METOI0 TEPEeBIPKH MisUTBHOCTI 0ci0, sKi
OepyTh yd4acTh y 30OBHIIIHBOSKOHOMIUHIM [isuIbHOCTI. A MUTHUH
ay/IUT MTOYMHAETHCS 3 PO3POOKHU ayTUTOPCHKUX IOPIYHHUX MTPOTpaM Ha
mizcTaBi npodino pU3NKiB. AYIUT MOKE POBOAUTHUCS Ha MOCTIHHIM,
IUKJTIYHINA Ta BUOIpKOBIH ocHOBI [8, ¢. 317].

3 oSy ICTOPUYHUX MEPEAyMOB BTUICHHSI B YKPaiHCHKY MUTHY
NPAKTUKY MPOBEAEHHS MHUTHOTO IOCT-ayAWTY, HEOOXiZHO 3a3HA4MTH,
IO BIEpIIE MHUTHHM TOCT-ayIuT B YKpaiHi 3ampoBaJKEHO Yy
MutHoMy komekci Ykpaiaum 2002 p. Lle OyB mepmmii TOKYMEHT, B
skoMy Oyio TmepenadadeHo Taky (OpMy MHTHOTO KOHTPOJIIO SIK
nepeBipKa CHCTEMH 3BITHOCTI Ta OOMIKY TOBapiB, IO MEPEMILYIOThCS
yepe3 MHUTHHN KOPHOH YKpaiHW, a TakoK CBOEYACHOCTI, TTOBHOTH
HapaxyBaHHs 1 CIUIaTH TOAATKIB i 300piB. 3romoM YKpaiHCHKUM
ypsimom Oyno 3arBepikeHo Ilopsgok mpoBeneHHS MUTHUMHU
OpraHamH Ha ITiAMPUEMCTBAX TIePEBIPOK CUCTEMH 3BITHOCTI Ta OOMiKY
TOBapiB 1 TPAHCIIOPTHUX 3aCO0IB, IO MEPEMIIIYIOTHCS Yepe3 MUTHHUN
KopmoH Ykpainu [9]. BiamomigHO 3 mBOr0 MOMEHTY 3aKOHOIABUI
MMOBHOB&)KEHHS Ha MPOBEACHHS MUTHOTO ayJUTy MUTHHKH OTPUMAJIH,
ajie TmpoIiecy Horo peaizarii Tak it He Oyi0 3ampoBaHKEHO.

Ha Ttoli mepionq MuTHMI moOcCT-ayAUT OyJI0 BH3HAHO HOBOIO
(hopMOIO MHUTHOTO KOHTPONIO B Hamiili aepxaei. Ilpore, BiH Bke
JTABHO BUKOPHCTOBYBABCSI MUTHUMHU CHCTEMaMH PO3BUHEHHX KpaiH. A
TOMY Cepell YUeHHX IepeBakae JAyMKa, 10 IepeopieHTawis popmMary
BiJI TOTaJBHOIO MHTHOTO KOHTPOIIO JIO MHTHOTO MOCT-ayIUTy €
HeoOXiIHOI0 BUMOTOIO chorofeHHs [ 10, c. 34].

HacTymHoI0 TOIOBHOIO TOMi€r0, MO BHECTA CYTTEBI 3MIiHH Yy
NOPSZIOK OpraHizamii Ta 3MiiCHEHHS MHTHOTO TOCT-ayAHuTy CTajo
npuidHATTS. Yka3y llpesmmentra Vipainm «llpo nmesxi 3axomm 3

LEX PORTUS M [°2016 99

OonTHUMI3aIlli CHCTEMU LEHTPaJbHUX OPraHiB BHUKOHABYOI BIAJAW» Bil
24 rpymas 2012 p. Ne 726/2012 [11], sikum Oyno yTBOPEHO
MinicrepcTBo moxomiB i 300piB YKpaiHM OUIIXOM peoprasizarii
HepxaBaoi muTHOI cimy:xOu VYkpainn Ta Jlep»aBHOi IMOAATKOBOI
CIykOn YKpaiHu, Takok TpuitHATO HOBiI IlomaTkoBmit Ta MwuTtHHi
kozeken Ykpainu. Tpoxu mizHime [TocranoBoro Kabinery MinicTpiB
VYkpainu Binx 21 tpaBus 2014 p. Ne 160 [12] Oyna yrBopeHa [lepxkaBHa
¢ickampHa crmyx0a YKpaiHM OUIIXOM peoprasizamii MiHicTepcTBa
ToXofiB 1 300piB Ykpainu, a 21 tpasus 2014 p. npuitasro [lonoxenHs
mpo JlepxkaBHy ¢ickamsHy ciyxOy, 3arBeppkeHe IlocTaHoBOIO
Kab6inery MinictpiB Ykpainu Bix 21.05.2014 p. Ne 236 [13].

Takum yuHOM, ¥ MuTHOMY Koaekci Ykpaimm 2012 p. cepen
(GbOpM  MUTHOTO KOHTPOJK  IepeadadeHo BXKE  IPOBEACHHS
JIOKYMEHTAJIFHAX TIEPEBIPOK JTOTPUMaHHA BHMOT 3aKOHO/ABCTBa
VYkpaiHM 3 THTaHb JEpXKaBHOI MHUTHOI CIIpaBH, y TOMY YHCII
CBOE€YACHOCTI, JIOCTOBIPHOCTi, TOBHOTH HapaxyBaHHS Ta CILIaTH
MUTHHX TUTatexiB (1. 7 ct. 336 MK VYkpainn) [4].

VY Tol KOpPOTKHMI Tepiof, KOJH Micis HaOyTTsS YAHHOCTI HOBOTO
MutHoro KOmekcy B cepemuHi 2012 poKy, TOCT-ayIMT peaabHO
3ampainioBaB, MUTHUM OpraHaM BJAAJIOCS BHKPUTH HE OAWH JECATOK
HE3aKOHHHUX OOOpYIOK 1 TIOBEpHYTH Jep)kaBi COTHI MITBHOHIB
HEIOOTPUMAHUX IIaTexiB [14].

Hdo peui, ¢iHaHcOBI caHKmii 3a TMOPYIIEHHS MHUTHOTO
3aKOHONABCTBA — Jyke cepio3Hi. Sxmo IlomaTkoBuM KOmEKCOM
VYkpainu [15] nepenbaueno mrpadu y posmipi 25-50% Big cymu
JIOJATKOBO HapaxOBaHWX ITOJIATKIB, TO mMTpadu, mependadcHi MUTHIM
KOZIeKCOM YKpaiHW, 3Ha4HO BHWIi. Tak, Hampukiaja, mrpad 3a
HEe3aKOHHE TIepeMilleHHs ToBapiB Moxe cTArHyTd a0 200% BaprocTi
TOBapy 3 KOH(QICKaIli€l0, a 32 HEeliIbOBE BUKOPUCTAHHS TOBAPIB, MPH
BBe3eHHI skux Oynmo Hamano minmeru — 300% Bix HecrutaueHOI CyMU
MUTHHX TUIATEXKIB.

TakuM 4rHOM, CUCTEMa TIOCT-ay[UTy Mae€ IIe OIWH JAO0NAaTKOBUH
ebekr — ¢akTHUHUH TPUMyC OeKIapaHTa A0 MJUCHUIUTIHA Ta
CaMOKOHTPONIO. AJKE CBOE€YaCHE TPOBEICHHS CaMOIEPEBipKU
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mianpuemctB-ydacHukiB  3EJl  paryBatMe  MIANPHEMCTBO  Bif
JOHAapaxyBaHHS MMOAATKIB Ta IITpaQHUX CaHKIIIH.

I3 mpuitaarTsm 3akony Ykpaianm «IIpo mepskaBHMI PHHKOBHI
HarIsL 1 KOHTPOJIb Hexap4yoBoi npoayknii» Big 02.12.2010 p. Ne 2735
[16], opranm y cdepi yrpaBimiHHSA AEpP>KaBHOIO MHUTHOIO CIIPABOIO
OynM HaJiJieH MOBHOBAXCHHSAMH IIOJ0 3IMCHEHHS JepPKaBHOIO
KOHTPOJIIO Tpoxaykuii. MeToro 3miHCHEHHS KOHTPOJIO MPOAYKLIi €
3a0e3meveHHs BiAMOBITHOCTI MPOAYKINi, IO BBO3UTHCS HA MHUTHY
TEPUTOPit0 YKpaiHu, BCTAHOBICHMM BUMOTaM JI0 MOMEHTY il BUITYCKY
y BUIBHME 0OIr Ha MHTHIH Tepuropii YKpaiHH Ta HEIOIMYIICHHS
BBE3CHHSI HA MUTHY TEpUTOpil0 YKpaiHM NMPOIYKLii, sIka CTaHOBHTH
CEepHO3HMHI PU3HK CYCHIIBHUM IHTEPECcaM.

Cnig nopmard, 10 HEe()EKTUBHICTh TIPUTAMaHHA 1 CHCTEMIi
KOHTPOJIIO OUTBIIOCTI IMIOPTHHX TOBApiB NMPH iX BBE3CHHI 3 METOIO
PO3MOBCIOMKEHHS Ha PHHKY YKpaiHn. Ha TemepimmHiii wac Takwmii
KOHTPOJNIb TOJSTaE JIMIIE Yy TIePeBipIli HAsIBHOCTI CepTU]IKaTiB
BiMOBIMHOCTI Ha Ti ToBapH (ix maprii), MO MiMIATafOTE 000B’ SI3KOBIM
ceprudikanii B Ykpaini. Takuii ¢opmansHuil mioxin HE JO3BOJSIE
3a0e3MeunTH HENONyIICHHS Ha PHHOK YKpaiHM TIPOMYKINi, sKa
CTaHOBHUThH Cepilo3HMl pu3uK. KpiM TOro, s MpakTUKa CTBOPIOE
TEXHIYHMHA Oap’e€p y TOPTiBII, 110, B IMPHHIAII, CYIIEPEIYUTh BHMOTaM
CBiTOBOI OpraHizaliii TOpPriBJi.

3BakalouM Ha HaBeJCHE, B YKpaiHi 3alpOBaDKEHO €BPOINEHCHKY
CHCTEMY KOHTPOIIO MPOAYKIii py i BBE3eHHI HA MUTHY TEPHUTOPIIO
VYkpainu, sika BigmoBigae Bumoram CBiTOBOI opranizalii TOprieii Ta
OPTaHivYHO TOETHYETHCS 13 CHCTEMOIO PUHKOBOTO HATIISIY.

HeoOxigHO TakoK HAroJOCHTH Ha TOMY, IO 3allpOBaKEHHS
CHCTEMH DPUHKOBOTO HamIAy Ta €BPONEHCHKOI CHCTEMH KOHTPOIIO
npoxaykuii Binnosinae [lnany nili « Ykpaina — €Bpomneiicbkuii Coro3»
[17], sxuM mepenOadueHo NPONOBKEHHS MPUBEICHHS PETYISITOPHOI Ta
aJMIHICTpaTUBHOI TPAKTHKH YKpaiHM y cdepi  TexXHIYHOTrO
peryiioBaHHs y BiIOBIIHICTH A0 MDKHAPOAHOI Ta ICHYIOUOi B
€Bporetickkomy Coro3i.

Crpareriunnii Kypc Ykpainu po €spomeiicbkoro Corozy Ta
ITOCTYIIOBA ajamnTallisi ii MUTHOTO 3aKOHOIABCTBA JI0 CBITOBHUX HOPM,
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MPaBWJI Ta CTAHAAPTIB CTABUTh IMEPIIOYCPrOBUM 3aBIaHHIM IMEPE.
3aKOHOJIABILIEM 3aCTOCYBAaHHS TEPMIHOJIOTII, BU3HAHOI y kpaiHax €C.
Tak, i3 npuemHanusM Ykpaian no [Ipotokomy mo MixHapoaHOI
KOHBEHIIIi ITPO CHPOIICHHS Ta TapMOHI3aIlil0 MUTHUX Tmpouenyp [6],
VYkpainu. Kepyrouucs Tepminosoriero KoHBeHinii, HEoOXiIHO cKa3aTH,
IO TIPOBEJCHHS BHUIIIE3a3HAUCHHUX TEPEBIPOK 3a 3MICTOM BiJIIOBia€e
MPOBEJCHHIO TaK 3BAHOTO «MHTHOIO IMOCT-ayIUTy». AJie TOKH IO
3aKOHOZABIIEM HE 3pO0IJICHO KOIHUX CIPo0 BTLICHHS Y Cy4acHUH 00ir
IILOTO TEPMIiHY.

Y HaBYanbHI Ta HayKOBill JiTeparypi HEOTHOpPA30BO
HaroJIOIIyBaJoCs Ha BIICYTHOCTI €IMHOTO BU3HAYEHHS ITOCT-MUTHOTO
ayauty. 3yCTpIYaroThCsl Taki TEPMIHU: «post-customs audity, «post-
customs controly, «post-clearance audity, «post-clearance controly,
«post-entry audity. OnmHak, HE3BAXAIOYM HA PI3HOMAHITHICTH
KaTeropiaJilkHOT0 BU3HAYEHHS, CYTHICTh YCIX TOHSTH 3BOAUTHCS JIO
TOTO, IO TMOCT-MUTHHAN ayJUT PO3YMIIOTh SIK 3BEICHHS 110 MiHIMyMY
«IPOMYCKHUX» MUTHHX MPOLEIYP Ta 3MIHCHEHHS MUTHOTO KOHTPOITIO
yepes TTOJTAITBITIC TTOTITHOJICHHS TepeBipKH cy0’ekra
30BHIIIHLOCKOHOMIYHOT ~ JiSUTBHOCTI  micnsi  (akTy  MHTHOTO
odopMIICHHS TOBapiB 1 TPAHCIIOPTHHX 3aco0iB [1, ¢. 72].

MuTHHI TIOCT-ayJIUT Ma€ BEJIMKE 3HAYCHHS 51 €(DEKTUBHOTO
3MIACHEHHS MUTHOTO KOHTPOITIO, TOMY B HAYKOBHX JDKEpENlaX OCTaHHIM
4aCOM aKTUBHO MPOIIOHYIOTHCS BAPIaHTH HOTO YIOCKOHAJICHHS.

Tak, J.LM. [lichmaueHKO BKa3y€e Ha JOIUIbHICTh 3aIPOBAIKCHHS
Yy TPaKTUKy MHUTHOTO KOHTPOJIFO TIPOBEACHHS MEPEBIpOK HE TiNBKH B
MOMEHT MEPETUHY MUTHOTO KOPJIOHY, ajie¢ i MPOTArOM IEBHOIO 4Yacy
Ticiist MUTHOTO O(OpPMIICHHSI BaHTaxy. Taka cucrema i€ y ®Opaniiii,
CYTh il MOJISITAa€ Y TOMY, 1[0 CTOCOBHO CY0’€KTIB 30BHIIIHBOT TOPTiBIIi
MUTHUMH OpTaHaMU 3/1iHCHIOEThCS KOHTPOJb 32 JIBOMa HAIPSIMKAMU:
(opMarbHUIT KOHTPOJH Ta (yHAAaMEHTAIbHUI KOHTPOIb. Y MOMEHT
MEPEeTHHY MHUTHOTO KOPJOHY TMPEACTaBHUKAMH MHUTHUX OpTaHIB
@pannii pyHIaMEHTaTBHO TEpeBIpAETBCS OMM3BKO 5% IMITOPTY Ta
1% excnopty BaHTaxiB. [HII 95% miANAraloTh KOHTPOIIO MPOTSATOM
1-3 pokiB micms odopMIIEHHS MHTHHX HIOKyMeHTiB [18, c. 77].
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JiiicHO, TiKPECTIOOTECS MepeBard Takoi oOpraHizamii MHTHOTO
KOHTPOJTIO: TIO-TIepILie, PUCKOPEHHSI MUTHOTO O()OPMIIEHHSI BAaHTAXKiB
Mg dYac TepeTHHy MHTHOTO KOPJIOHY; IO-Apyre, 30iTbIIeHHS
AMOBIDHOCTI ~ BHSIBICHHS  MNOpyLIeHb MHTHHX TNpaBWl  abo
KOHTpaOaHAH Mif| 9ac MOAANBIIOT0 KOHTPOIIO.

3acnmyroBye Ha yBary aymka O.B. ['pauoBa mpo Te, 110 MUTHHIA
KOHTPOJIb TICJISl BUIYCKY TOBapiB, CIIpSIMOBaHMII Ha 3a0e3MeueHHs
HAJIXOKEHb JI0 OIOIDKETY MOBHHX CYM MHTHHX IUIATEXIB, MMOBUHEH
CTaTH MeXaHi3MOM e(EeKTHBHOTO 3aXWCTy HAI[IOHAIBHHUX IHTEPECiB
0e3 CTBOpEHHS IOJATKOBUX ajMiHICTpaTuBHUX Oap’epiB. KoHTpoms
micas BHIYCKY TOBapiB pO3IISAAETHCS HE SK CaMOLIb, a SK
HEBiJ €MHUH, OpraHiYHUHA eJeMEHT €IUHOI CHCTEMH MHUTHOTO
KOHTPOJIIO, ~ COPSIMOBAaHOTO HAa  CTBOPEHHS  IIEPEAyMOB ISt
(hopMyBaHHS PiBHUX KOHKYPEHTHHX YMOB y YacTHHI OIOJAaTKyBaHHS
TOCTIONIAPIOIOYHX  CYO’€KTIB TpPHM TapaHTii JOTPUMAaHHS BHMOT
3akoHonaBctTBa [19, ¢. 13].

CITyIITHOO € TTO3UITiS THX BUCHUX, SKi BBAXKAIOTH, IO ITEPEBIPKH
nependadeHi sk HaOUIBII Aifoya popMa HACTYITHOTO KOHTPOIIO, L0
JIO3BOJIAIOTh  «...BUSIBUTH HEIOIIAAM IOIEPEAHBOIO 1 IHOTOYHOTO
KOHTPOJIIO 1 3a3BHYail BUPIZHSETHCS NONIUOICHUM 1 BCEOCSIKHUM
MMIXOAOM JIO BHUBUCHHS (hiHAHCOBO-TOCHOMAPCHKOI  MisITBHOCTI
KOHTPOJILOBAHOTO Cy0’€KTa, KOMILIEKCHICTION [20, c. 96].

Ilomo 3mificHeHHS TOCT-ayIUT KOHTPOMIO, TO  I[IKaBOIO
yaBISIEThCS TIpakThKa €Bponeiicekoro Corody. Tak, Hampukiam, B
IpoIieci TapMOHi3alii OOoNrapchbKOT0 MHUTHOTO 3aKOHOJABCTBA i3
3aKOHOMAaBCTBOM E€Bporreiickkoro Coro3y Oyio IpUHHATO BiAMOBIIHI
3MiHH 10 3aKOHY PO MUTHHUIIO. TakuM YMHOM, Ha piBHI 3akoHY OyJ0
PErIaMEeHTOBaHO OCHOBHI MONOXEHHS AJIs1 [IPOBEACHHS IIOCT-MUTHOTO
ayIUTy y IPUMIILICHHIX EKOHOMIYHHUX OIEPATOPiB IUIIXOM MEpEBIpKU
BCi€i JOKyMeHTalii KO)KHOIO OIleparopa, II0 Mae MpAMHA YU
OTIOCEepPETKOBAaHWN 3B 30K 3 IMIIOPTOBAHMMH UM EKCIIOPTOBAHUMH
TOBapaMH, TOOTO MOTO BUPOOHUYMX, OyXTaNTepChKUX, OaHKIBCHKHX
Ta IHITMX JTOKYMEHTIB, a TAKOXK 0€3MOCEpEIHRO CaMHX TOBAPIB, SKIIO
BOHHU € B HasiBHOCTI [21, c. 26].
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[Tupoxe BIpOBaKEHHS Ta 3aCTOCYBAHHS ITOCT-MHTHOTO ayJUTy
€ TaKOXK OTHMM 3 OCHOBHHX 3aBJaHb, 110 ITOCTABJICHI Iepea MUTHIUMHU
aaMiHICTpamisMu  KpaiH-wieHiB ~ €Bpomeiicekoro  Corozy  Ta
BcecBiTHROI MHMTHOi oOpraHizaimii: CKOPOTUTH 4Yac Ha MUTHE
oopMITEHHS TOBapiB, y TOH e Jac 3a0C3MEUNTH HATINHY CHCTEMY
MHUTHOTO KOHTPONIO 32 JOTPUMAHHSIM 30BHIIIHBOTOPTOBEIBLHOTO
PEKUMY, a TaKOX BHUCOKWH piBeHb 300py MHTa, MOAATKY HA JOAaHY
BapTICTh T IHIUX MMOJATKIB.

[ponenypu 1 cmocobu TUlaHYBaHHSA, 3/IMCHEHHS Ta
JIOKyMEHTYBAHHS, a TAKOX 1 CAaHKIi] y pa3i mopyIIeHs 3aKOHO/IaBCTBa
NpoIMcaHi Ha HaliOHAJBHOMY PiBHI, TOOTO B 3aKOHOAABCTBI KOXKHOT
oKpeMoi JiepkaBu-wieHa €poneiicbkoro Coro3sy.

Jlo TONOBHUX 3aKOHOAABYMX akKTiB €Bponeiickkoro Corosy 3
MUTaHb OpraHizamii Ta 3MIHCHEHHS MHUTHOTO TOCT-ayJUT KOHTPOIIO
BITHOCATHCS MeToandHi  peKOMEHHarii Uisi  YIOBHOBAKEHHX
exoHoMiunmnx omeparopis €C 2007 p. (EU — Authorised Economic
Operators, Guidelines, 2007) [22], Meroamuni pekomenmaartii BMO 3
mutHOro noct-aymury 2012 (WCO — Guidelines for Post-clearance
audit, 2012) [23]; Texmiumi mpumitkm HOHKTAJL (I'emepambHOi
Acamb6nei OOH) miono cnporennst npouenyp toprisii (UNCTAD
(United Nations General Assembly) Technical Note 5 Post-clearance
audit, 2011) [24], MutHuii kogekc €C 2013 p. 3i 3minamu 2016 p.
(EU Customs Code, 2013) [25].

3HAYHOIO TIOI€I0 € BHECEHHS CYTTEBHX 3MiH J0 MUTHOTO
kozekcy €C 2013, sxi Habpanu unHHOCTI 3 1 TpaBHst 2016 p. 3 1poro
gacy KokHa KpaiHa €BpOCOrO3y IMOBHHHA IPUBECTH HalliOHAJIbHE
3aKOHOJAaBCTBO J0 HOBHX NpaBwil. KapawHaibHi 3MiHM 10 MuTHOTO
komekcy €C crocyroThCsl W opraHizamii Ta 3iiCHEHHS MHTHOTO
aylIUTy IOAO 30LIbIICHHS TEPMiHY 30epiraHHs] MUTHUX JOKYMEHTIB 3
3-x pokiB 10 10 poki. Lle o3Ha4ae, MO MUTHHUIL Ma€ MPaBoO TPHU
MIPOBECHHI TTEPEBIPOK MEePeBIpATH JOKyMEHTaIlifo mpoTsroM 10 pokis
Ta MPH BUSBIICHHI OPYIIIEHb JOHAPAXOBYBaTH MMOJATKH [26].

Ha croromnimHiit JeHb JOKyMEHTaIBHI IEPEBIPKH TOTPUMAHHS
BHMOT 3aKOHOJaBCTBA YKpaiHW 3 IUTaHb JEP>KABHOI MUTHOI CIPaBU,
Yy TOMY 9HCJIi CBOEYAaCHOCTI, JOCTOBIPHOCTI, IOBHOTH HapaxyBaHHS Ta
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CIUTaTH MUTHHUX IIJIATEXiB, MPOBOIATHCA OpraHaMH JOXOMiB 1 300piB
He mi3Himre 3akinderns 1095 muis [15].

Po3rmsim Ta aHami3 HAyKOBO-TEOPETHYHMX Ta MPOOIEMHHX
MUTaHb OpraHizauii Ta 34iiCHEHHs MUTHOTO TOCT-ayauTy sK (opmu
MHUTHOTO KOHTPOJIFO, LI0 CIpUsE CIPOIICHHIO Ta IPUCKOPEHHIO
MUTHUX (OPMATBHOCTEH, a TAKOK HaJa€ JOJATKOBI MOXJIMBOCTI JIJIS
cy0’exriB 3E/I, m0o3BONMIIO OITH HACTYITHUX BUCHOBKIB.

INepeHeceHHs: OCHOBHOTO aKIIEHTY MHTHOTO KOHTPOJIO HAa dac
micsst MUTHOTO O(OpPMIIEHHS, TOOTO HMPOBEACHHS TAaK 3BAHOIO MUTHOTO
MOCT-ayJIUT KOHTPOITIO, Mae Oe3Niv Tepesar, y TOMy YHCHi, CKOPOUEHHS
Yyacy MHTHOTO OQOpPMJICHHS TOBapiB, CHPHSHHS CHPOLICHHIO Ta
HPHUCKOPEHHIO TPOLIECY MPOXOPKEHHSI MUTHHUX MPOLEAYp 1 CTBOPEHHS
JIONATKOBUX MOXJIUBOCTEH jitst cy0’extiB 3E]] Torrio.

Mertor0 3IifiCHEHHSI MUTHOIO IIOCT-ayAUTy € KOHTPOJb 3a
JOTPUMAaHHSM MHTHOTO 3aKOHOJABCTBA yCiMa Cy0 €KTaMH MHTHHX
MPABOBITHOCUH TIPH TEPEMIlllEHHI TOBapiB 4Yepe3 MUTHUH KOpAOH
VKkpaiHu. AKe CyTHICTb MHTHOIO IIOCT-ayIUTy 3BOAUTHCS IO
npuMycy JeknapantiB Ta cyO’exriB 3EJl nmo aucnuiuiiHg Ta
CaMOKOHTPONIO, @ TOMY CBO€YacHE IIPOBEICHHS CaMOIIEPEBIpKU
nignpremctB (cy0’exriB 3E/]) Moxe BpsATYyBaTW Bij AOHapaxyBaHHS
MOJATKIB Ta IITPaQHUX CAHKIIIH.

CytteBi 3MiHM, mo BinOyamcst micns peopranizanii IMC Tta
AIIA VYkpainu, Ta ctBopenas APC Ykpainu, Mae HeraTHBHI HaCIliAKA
y KOHTEKCTi opraHizamii Ta 3iiCHEHHS MHTHOTO ayauTy. Tak, y
crpykrypi APC Vkpainum 30iiCHEHHS MUTHOTO ayluTy BHKOHYE
JlenmapTaMeHT ayauTy, Ha SKHA TOKJIAICHO 3aBIaHHS 3IiACHEHHS
KOHTPOJIIO 32 JOTPUMaHHSIM 3aKOHOAABCTBA YKpaiHU 3 THUTaHb
JICPYKaBHOI MHUTHOI CIIPaBH y YaCTHHI CBOEYACHOCTI, MTOCTOBIPHOCTI,
NOBHOTH HapaxyBaHHA Ta CIUIaTH MHTHHX IUIaTeXIB IUIIXOM
opraHizaiii Ta MPOBENEHHS IOKYMEHTAIBHHX TEPEBIPOK IUIATHUKIB
mojaTkiB To1o. ToO6To HamaHHs CyTO oAaTKOBIN ciryk0i (['ooBHOMY
ynpasniHaio PC Ykpainu B 0071acTIX) OBHOBAKEHD HA 3IHCHEHHS
MHTHOTO TIOCT-ayAUT KOHTPOJIIO HEraTHBHO BIUIMBAE HA SIKICTh HOTO
npoBeaeHHsl. DickalbHI OpraHd Ipu 3OIMCHEHHI JOKYMEHTaJIbHOI
[IePEeBIPKH TOTPUMAHHS 3aKOHOJABCTBAa YKpaiHU, CTOCYIOTHCS IINTaHb
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y cdepi mepkaBHOI MHUTHOI CIIpaBH, a caMme: IPaBHILHOCTI
BU3HAUYEHHS ©0a3d OINOJAaTKyBaHHS CBOEYACHOCTI, JOCTOBIPHOCTI,
MOBHOTH HapaxyBaHHS Ta CIUIATH MHUTHHX IUIATEXIB, MPaBUIBHOCTI
knacudikanii 3rizno 3 YKT 3EJl ToBapiB, mo0A0 SKUX MPOBEAEHO
MUTHE OGOPMIICHHS, BiTNOBIMHOCTI (H)aKTHUIHOTO BHUKOPHUCTAHHS
nepeMillleHHX Yepe3 MUTHHI KOPAOH YKpaiHK TOBapiB 3asiBICHIH MeTi
TakOro TMepeMilleHHs Ta/ad0  BIMNOBIAHOCTI  (iHAHCOBUX 1
OyXranTepchKuX JOKYMEHTIB, 3BiTiB, JOTOBOPIB (KOHTPAKTiB),
KaJbKYJISAMiN, IHIIMX JOKYMEHTIB IiJIPHEMCTBA, IO MEPEBIPSIETHCA,
iHpopMarii, 3a3HadeHid y MHTHIN Iekmapariii, mexitapamii MHTHOI
BapTOCTi, 3a SIKUMH IIPOBEACHO MHUTHE OQOPMIICHHS TOBapiB Yy
BiJITIOBITHOMY MHTHOMY pe&XuMi Tomo. OTxke, MpH JTOKyMCHTaIbHIN
nepeBipui 90% nuTaHb, MO0 MEPEBIPSIOTHCS, CTOCYIOTHCS BUKITIOYHOT
KOMITETCHIII MHTHHIb, TOTPEOYIOTh BiINOBIMHUX (axOBHUX 3HAHB 1
JIOCBiy poOOTH y cdepl aepKaBHOI MHUTHOI cripaBH. Takok IIOIO
KOHTPOJIFO 32 MHUTHOIO BapTiCTIO HEOOXIJHO BKa3aTH IMPO 3HIKECHHS
e(heKTUBHOCTI pOOOTH MUTHHIIL Yepe3 JIKBIMTyBaHHS BiAMIOBITHHUX
migpo3nimiB, ski  3a0e3medyBald  HaJaHHA Ta  peajizawiio
MiAPO3AiIaME KOHTPOJTI0O MHUTHOI BapTOCTi HeoOXimHOI iH(popMartii, a
came — MiIPO3/IUIIB ayIuTy.

HeoOximgHo moromutucs i3 daxiBismu y cdepi mep:kaBHOL
MHUTHOI CIIpaBH, MpPO Te, HIO OIHi€I0 i3 ocHOBHHX 3aBaaHbp [IDC
VYKpaiHu € HEeNOCSTHEHHS 3alpOBa/DKCHHS HAa BCHOMY JIAHITIOTY
MOCTa4aHHs Bifl IMITOpTEpa A0 KIHIIEBOTO CHOKMBada KOHTPOJIO 3a
0a3010 OMOAATKYBaHHA. A TaKOX ISl IIOBHOLIHHOTO (DYHKLIIOHYBaHHS
MUTHHII Ta TiABHUINCHHS CS(GEKTHBHOCTI MHTHOI CIIpPaBH € IyKe
HEOOXITHMM SIKHAWIIBHUIIIIE BiJJHOBICHHS MHTHOTO TOCT-ayJUTy SK
OJTHi€1 i3 OCHOBHHX (JOPM MHUTHOTO KOHTPOIIO, BUKOPUCTAHHS SIKOTO €
MEepPEeBKHUM Ta JIOMIHYIOYMM B JiSUTBHOCTI MHTHHX OpTaHiB KpaiH
€pponeiicekoro Corosy [14].
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MOPCBKE ITPABO

Ky3uenos C.O.,

K.I0.H., JOLICHT,

npodecop xadeapu MOPCHKOTO Ta

MHTHOTO IpaBa HamioHansHOro yHiBepcurery
«Opnecbka I0pHANYHA aKaIeMish

(M. Omeca, YkpaiHa)

V]IK 341.221.2

mOoAO0 BUBHAYEHHSA ITOHATTA
«TEPUTOPIAJIBHE MOPE)

B crarTi 10CTiDKEHO ICTOPUYHUIA PO3BUTOK TMOHATTS «TEPUTOPIaIbHE MOpPE».
3a3HauaeThCs MPO Te, L0 B JITepaTypi, MPUCBIYCHIH MOPCHKOMY IIpaBy, a TaKOX B
HOPMAaTHBHO-TIPABOBHX aKTaX iHOZI 3yCTPIYarOThCS TOHSTTS «TEPUTOpiaTbHE MOpe» Ta
«TEpPUTOpiaIbHI BOIM» IS MO3HAYEHHS MOPCHKOTO MOsICY OIS y30epexoks JepiKaBu,
o migKopsieTbes 1 cyBepeHiTeToBi. [Ipu 1bOMY, 3aCTOCYBaHHS MOIBIHHOIO TEPMiHY
«TepUTOpiabHI BOOM (TepUTOpialibHE MoOpe)» abo pO3AlIbHE X BHKOPUCTAHHS SIK
TOTOXXHHX MOXE OyTH IOSICHEHO THM, IO B JSSKHX JepiKaBaX «TepPUTOpIiabHI BOII
[I03HAYAIOTh K TePUTOpiaibHI BOAU y IPSIMOMY 3HAY€HHI, TaK i «BHYTPILIHI MOPCHKi
Boau». OOIPYHTOBAaHO HEOOXiOHICTP BHECEHHA 3MiH 10 3akoHy Ykpainu «IIpo
JIep’KaBHUI KOPAOH YKpaiHu».

Kniouogi cnosa: teputopiaibHe Mope, BHYTPILIHI BOIY, TEPUTOPIANIbHI BOIH,
Kongenniis OOH 3 mopcbkoro mpaBa 1982 p., nepikaBHHIT KOpP/IOH, CYBEpCHITET,
FOPUCIHKITIS.

Kysneyoe C.A. Omnocumenvno onpedenenus NOHAMUA «MeEPPUMOPUATLHOE
Mmopen. — Cmamos.

B crarse uccienoBaHO UCTOPUYECKOE PA3BUTHE MOHATHSA «TEPPUTOPUAIBHOE
Mope». OTMedaercs To, 4TO B JINTEPAType, MOCBAIIEHHON MOPCKOMY IIpaBy, a TAKXKe B
HOPMAaTHBHO-IIPABOBBIX aKTaX HHOIZNA BCTPEYAIOTCA IOHATUS «TEPPUTOPHAIBHOE
MOpEe» M  «TEPPUTOPHATIBHBIE BOABD A1 OOO3HAa4EeHHS MOPCKOTO  IIosca,
TIPHJIETAIOIIETO K MMOOEPEXbI0 TOCYAapCTBa, TTOAYHHSIIONIETOCS €ro CyBepeHuTeTy. [Ipn
9TOM, IPUMEHEHHE ABOMHOTO TEPMHHA «TEPPUTOPHANIBHBIC BOABI (TEPPUTOPHAIBHOE
MOpe)» WIM WX pas/ielbHOE HCHOIb30BaHNE KaK TOXKICCTBEHHBIX MOXET ObITh
OOBSICHUIMO TEM, YTO B HEKOTOPBIX TOCYNapCTBAX «TEPPUTOPHAIBLHBIC BOIBD)
0003HaYaIOT KaK TEePPUTOPUAIBHBIE BOABI B NPSIMOM 3HAYCHWH, TaK M «BHYTPEHHHUE

Mopckue Boabl». OOOCHOBAaHO HEOOXOAMMOCTh BHECEHHMS HM3MEHEHHH B 3aKoH
VYkpaunsl «O rocyapcTBEHHO# TpaHuiie YKpauHbD».

Knroueevie  cnoea:  TeppuTOpHANBHOE ~ MOpE,  BHYTPSHHHE  BOJBI,
TepputopuansHele  Boabl, KouBenmmss OOH mo mopckomy mnpaBy 1982 r,
roCy/lapcTBEHHAs TPAHHUIIA, CYBEPEHHUTET, IOPHCIUKIIHL

Kuznetcov S.A. On the Definition of the Concept of «Territorial Sea». —
Article.

Article is devoted to the historical development of the concept of «territorial
sea». It is noted that in the literature on the Law of the Sea, as well as acts and
regulations are sometimes found the notion of «territorial sea» and «territorial waters»
to mean sea belt adjacent to the coast of the state, subject to his sovereignty. In this case,
the application of double the term «territorial waters (territorial sea)», or their separate
use as identical can be explained by the fact that in some states’ territorial waters is
designated as territorial waters in the literal sense, as well as «internal watersy. The
need of amending the Law of Ukraine «On State Border of Ukrainey.

Keywords: territorial sea, internal waters, territorial waters, the UN Convention
on the Law of the Sea 1982, the state border, sovereignty, jurisdiction.

Koxxna nep:kaBa Mae mpaBO BCTAHOBIIIOBATH LIMPHUHY CBOTO
TEPUTOPIATBHOTO MOpPS 0 MEXi, II0 He TMepeBuIIye 12 MOpPCHKUX
MWIb, BIAJTIYYBaHMX BiJ BHXiOHUX JiHiA. TepuTopiambHe Mope
TTOBHICTIO BXOAWTH IO CKJIaay JAep)KaBHOI TEPHUTOPii MpHOSpe HOI
nepkasu, ogHak Konsenuiss OOH 3 mopcekoro mpasa 1982 p. [1]
(mauni — Konsenuis 1982 p.) nependadae npaBo CyAeH BCIiX JepiKaB, K
NpuOepeKHUX, TaK W TakuX, IO HE MalTh BHXOAY 1O MOPS,
KOPUCTYBaTuCS IPaBOM MHPHOTO MPOXOAYy 4uepe3 TepuTopiajbHe
Mope. [Ipoxij BBaXKa€THCSI MUPHUM, SIKIIO HE TIOPYIIyE MUP, J00pHi
nopsanoK abo Oesnexky npubepexHoi aepxasu. o TepuTopiabHOTO
MOpS BKIIFOYAIOTBCS TAKOXK PEHAH, SIKMMH 3a3BHYall KOPUCTYIOTHCS
JUTsl HABaHTa)KEHHS, PO3BAHTAKEHHSI Ta SKIPHOI CTOSTHKH CyNEH Ta SIKi
iHakmIe Oyau O pO3TAIIOBaHi ITUTKOM a00 YAacCTKOBO 3a 30BHINIHBOIO
TpaHMLero TepuTopianbHoro Mops (cT. 12 Konsenmii 1982 p.).

B miteparypi, npuCBSYEHI MOpPCHKOMY IIpaBy, a TaKOX B
HOPMAaTHBHO-TIPABOBUX  aKTax 1HOAI 3yCTPIYalOTbCA  ITOHSTTS
«TepUTOpialbHE MOpe» Ta «TepuTopianbHi Bomu». lle Bkasye Ha
HEOOXiHICTh PO3MISIHYTH IIi TTOHATTS Ta HANATH €IWHE BH3HAYCHHS
TEPMiHY «TEpHUTOpiaNbHI BOAW». Y 3B’A3Ky 3 MM BBaXKAEMO 32
HEoOXifHEe TMpoaHaNi3yBaTH BHKOPHUCTAaHHS IIOTO TEPMIHY B
ICTOPHYHOMY PO3BHTKY.
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PumMceKi fopucTH HEe 0auMiId Pi3HUIN Y TIPABOBOMY CTaHI MOPS
Ta TOBITPs. 3a IX JYMKOIO MOBITPS, TaK CaMO SIK i MOpe 1mepedyBatoTh
y 3araibHOMY BHKOpucTaHHi [2, c. 227]. Lemssyc (Ilems3) [3],
30KpeMa, mrcaB: «Mopchki Oepert, Ha sIKi pO3IIOBCIOIKYEThCS BlIa/a
PUMCBKOTO HapOIy, HAJIEKHUTh, 32 MOIM PO3YMIHHSM, PHUMCHKOMY
Hapomy; ajie Mope mepeOyBae B 3arajJbHOMY KOPHCTYBaHHI BCHOTO
moncteay [4, c. 154]. Anme cmig mnam’dratd  3ayBajKeHHS
roJa”acekoro mpodecopa dpaHcya Mpo Te, MO PUMCHEKI aBTOPH,
CTBEPIDKYIOUH, M0 MOpe TepedyBae y 3arajbHOMY KOPHCTYBaHHI,
MaJli Ha yBa3i TUIBKH BiZICYTHICTD IpaBa Ha MEPCOHAIBHY BIIACHICTH;
Mope, 3a X IyMKOO, OyJ0 HEOOMEKEHO BIIKPHTUM TiNBKUA IS
pumIIsH [5, p. 43].

3 1BOro MPUBOAY CIiJi HABECTH JACSAKI BUMAAKA 3 MPAKTUKU
PUMCHKHX FOPHUCTIB: BiJIBEICHHSI MOPCHKUX BOJ ITiJl PO3BEICHHS pUO
Jlykymiom Ta iHmmMu puMIITHAMH, 3akoH [ 'abuHis, skum Pum HamaBas
I'uero Tlomriero HeOOMEXKHI TIOBHOBaYKEHHS 3 BEJICHHS MOPCHKOI BiltHH
MpOTH BipMeHCHKOTO 1aps Tirpana Il Ta im. [6, . 212]

deonanpHe PaBo PO3MIAAAIO BIACHICTh HAa 3€MITIO Ta BOAY K
OCHOBY BJIay HaJl TepuTopi€to. Llei momsan OyB po3mOBCIOMKEHUH Ha
npuierai Ao OeperiB  MOpPChbKI  MPOCTOpU. AHDIIHCBEKI  KOpoi,
HAIPHKJIAJl, TOYWHAIOYN 3 X CT. HAroJIONIyBaJH TPO Te, IO BOHHU €
KOPOJIIMH ~ «OPUTAHCHKOTO OKeaHy» a00 «OpPUTAHCHKHX MOPIBY.
Enyapn MupomobuBuii Ha3BaB cebe «cyBepeHOM bpuraHCHKOrO
okeany», a Emyapna Il manomsraB Ha TOMYy, 1100 iHO3eMHI KOpaodi
CalIOTyBalM Ha HOTO 4YecTh SIK «KOpoijisi MopiB». B kopomiBcbkiit
rpamoti 1337 poKy aHDIIHCHKHN MOHApX IMEHYe cebe «IopaoM
aHDTIHCBKOTO MOps 3 ycix cropimy». [demo misnime [anis i LBewnis
HAITOJISITAIA Ha PO3IOBCIOKEHHST CBOTO CyBepeHiTeTy Ha banTiiicbke
Mope, a iTaiilicbki MicTa — Ha Cepenzemue mope [7].

B XII — XIV crct. g0 MiXHapoAHUX JOrOBOpiB Bemwmkoro
Hosropony i Hopgerii Oynu BBeneHi HOpMH TPO MiAMOPSIIKOBAHICTh
npuOepexHUX BOJ epkasi [§, c. 26 - 28].

Haii6inmpImioro po3kBiTy TpUTsI3aHHS (GeomaabHUX AepKaB Ha
MOPCBKi TIPOCTOpH HAOYNIH MIiCIsl BENUKUX TreorpadiuHuX BiIKPUTTIB
kiamg XV Tta mogarky X VI ct.cT. Binkpurta nigmanmnx [lopryramii ta
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Icnianii Maibke He CTaNM MPUIHHOIO BIHHU MK IIMMH JepKaBaMu. B
1493 p. nmama Onekcanap VI B sikocti apOiTpa 3aTBepauB PO3MOILT
MOPCBKHX TIPOCTODIB, SIKUH IPOXOIUB «IO JiHII MepHIiaHy, SKAH
MIPOXOUB BiJ MOIIOCY JO TOJIOCY HA BIJICTaHI CTa JIT HA 3aXill BiJ
A30pchkuX ocTpoBiB». B 1494 p. medt mominm OyB 3aTBepmKCHHMA
ICIaHO-TIOPTYTaJbCBKUM ~ JIOTOBOpOM, 10 OyB  yKIaJeHWd B
Topmocinbsici, a B 1506 p. 3HOB 3arBeppkernit mamnoto FOmiewm 11, ane 3
MepeMIIIEHHsIM KOpJIOHY Ha 3axiJ Bix ocTpoBiB 3eieHoro Mucy Ha
370 muiib [6, c. 176].

3 PpO3BHTKOM  KaIliTATICTHYHOTO CHOCO0y  BUPOOHHIITBA
(eomanbHi  3aXOIUICHHS MOpPIB TOYald TajJbMyBaTH MiKHAPOIHY
Toprieiro. st nepxas, siki Oakanu po3BUTKY, HacamIiepell Iepioi B
€ppori  Oypkyasnoi  pecnyOmiku - OO0’eIHaAHMX  TPOBIHIIIN
Hinepmaunis, sika 3’ sBrmcs Hanpukiii XVI CT., HOPYIIEHHS IIHOTO
cra”oBuiia HaOymo Benukoro 3HadeHHs [9, c. 13]. B XVII ct
lNommanpis pinrydo Hamonsirana Ha cBoooni mopis [10]. Leit npuammn
HaOyB CBOTO 3aCHYBaHHsS y HAyKOBiM IIpami IpJaHACHKOTO IOPHICTa
I'yro I'pomist «BinsHe Mope» («Mare liberumy), sika mobaumia CBiT y
1609 pomi [11]. Ilim wac Bemmkoi ¢paHIy3pkoi peBOMIONii OyB
npuitHsaTuil Hagiramiiiauii akr Konsenty (1793 p.), 3MicT sKoro, siK i
smict Hagiramifinoro akry Kpomsems (1651 p.) Bu3HadaBcs
O0pOTHOOI0 MPOTH 1HO3EMHOTO MaHyBaHHS Ha MOPSIX 1, HEpemyciMm,
OyB cHpsSMOBaHMM MPOTH AHIII, 3 AKOIO y TOW 4ac CyHepHHYasIa
Opamnrris [12, c. 26].

Ane TOHATTA CBOOOOM BIiIKPUTOIO MOpST HE MOIIO OyTH
MOIMUpEeHe Ha yci dYacTHHM Mops. [lpubepekHi nepkaBu Maild
OakaHHS HA BUKJIIOYHE [IPaBO 3IMCHIOBATH PUOAJbCTBO y MPHIICTIIiN
no ix y30epexckss MOPCBKOI CMyTrH, a TakoX Yy 3a0e3rnedeHHi
JepikaBHOT Oe3neKn 3 MOpChKoi cropoHH. Byke Hanpukinmi XIV
cromitrst JI. bang nmcaB mpo Te, mo Mope, SiKe € NPHICIIAM 0
TepUTOpii OyAb-AKOi JNIep)KaBU 3HAXOAWTHCSA T 11 FOPUCAMKIIIEIO.
Amnrmiticeknii  topuct A. Jhkenrimi (mpyra momoBmHa XVII crt.)
BKJIFOYaB JI0 CKJILly TEPUTOPIl eprkaBH SIK CyXOZIiI, Tak W mpuiernie
Mope, sIKe BiH Ha3WMBaB TEPUTOpiaIbHUMHU Bojamu. Y 1625 poui II.
®peliTac BU3HAYMB MTOHSTTS «TepUTOpiasibHe Mope» [13, ¢. 12-13].
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Bumenasenene 00yMOBMIOBAJIO HEOOXIAHICTE MIXHAPOIHOTO
BU3HAHHSI CYBEPEHITETY NPHOEPEKHOI Aep)KaBl HA MPHJIETITy MOPCHKY
cmyry. Lli obcraBuam MaB Ha yBasi I'yro I'pomiii, skuii mporoHyBaB
BCTAQHOBUTH ILMPUHY TaKOi CMYTH, sIKa JOpiBHIOBaa O AabHOOIHHOCTI
Oeperosoi rapmary. LI mpomosutiis Oyima copMynboBaHa sk «IIpaBruiio
rapMarHoro noctpiny», «Cannot-shot rule» (Terrae dominium finir, ubi
finir armorum vis — The dominion of the land and where the range
weapons ends) [14, c. 52]. Touka 3opy I'yro I'poris Oyna Takoro, 1o
BiAmoBifana odimifinol nosumii ypsmy lonnmanmii, skuii Ha MOYaTKy
XVII cr. mpomoHyBaB ypsmoBi AHDIIT BCTaHOBUTH IIHPHHY
nprOepe)kHOI  MOPCBKOI  CMYTHM  KepYIOUHCh I[IM  MPUHLIUIIOM
[15, p. 138]. Ha 3aBeprrenni XVIII ct. itamiticekuii ropuct M. [anmbsHi
3alpPOIIOHYBAB BBAKATH 338 MEXY TEPHTOPIaIbHUX BOI 3 MOPCHKI MHII
[13, c. 12-13]. 3a Barrenem mpaBo JepxaBu Ha MPUIIETITy MOPCHKY
CMyTy € 0e3yMOBHHM: IO-TIEpIIIE, OCKLTBKA MOPCBHKI CKapOH MMOOIU3y
y30epexoks HE € HEeBHYEPITHHUMHU Ta, TO-APYTe, OCKUILKH BLIbHE Ta
3arajibHe BUKOPHCTAHHS MOPS MOONM3y OeperiB MO)Ke 3aBIATH IITKOIH
Oesnerni npudepexHoi neprkasu [ 16, p. 268-269].

[TonsATTS «TepuTOpiambHEe MOpe» ((TEPUTOpIabHI  BOIW)
BUHUKIIO y X VII cTOMITTI.

Criig migKpecTuTH, 10 Ha PI3HUIIO Y TEPMIHONOTii CTOCOBHO
pO3MOALTY MOPCBKHX IPOCTOPIB SIK Y BITYM3HAHUX, Tak U B
3apyOiXKHUAX IOPHIUYHUX BHJAHHSIX, a TaKOX Yy HOPMATHUBHO-
MPaBOBHUX AaKTax, HEOTHOPA30BO 3BEPTAJIHM yBary BYEHI-MapWHICTH
[17, c. 6]. O.M. Hikonaes, sIkuii CBOTO yacy HPHIISB BEIUKY yBary
MMATAHHSIM ITi€] TEpPMIiHOJIOTIi, JOBOIMB HEOOXiTHICTH 30epeKECHHS
TepMiHY «TepuTopiaibHi Boam» [18, c. 23-29].

VY 1878 poui Benuxoro bpuranieto Oyino npuitHATO 3aK0H MIOA0
FOPUCIUKINT HaJ TEPUTOPiaJbHUMH BOJAMH, BIJIIOBIHO IO SIKOI'O
«4acTMHH MOpA, fAKi € npwieruMu g0 Oeperie  O0’exHaHoro
KopomiscTBa 260 10 OeperiB AKoich IHINOI YaCTWHUA HOTO BIACHOI
TEPUTOPID» MIMPHUHOIO B MEKaX 3 MOPCHKHUX Milb, OYJTH OTOJIOMICH] SK
«TaKi, IO € i cyBepeHiTeToM 11 BemuaHoCcTi» [19, c. 85].

[MepmumM Mi>XHAPOITHUM IOTOBOPOM, B SIKOMY OYJIO BU3HAHO, 1110
TEPUTOpisl JACep)KaBH BKITIOYAE TEpUTOPialbHI Boaw, Oyina KoHBeHIIis
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Mpo MOBITPsiHY HaBiramito 1919 poxy. Ane BemuKa KiJIbKICTh AepKaB
He mpuiHsna yvacti B i xonBeHuii (CPCP, CHIA Tta iH.) Tomy
MDKHApOJHOTO BIH3HAHHS BOHA He Habymna [20, c. 69].

B Ilonoxenni npo oxopoHy aepkasHoro kopaony Corozy PCP,
sike Oyio 3atBepmieHe [IBK Ta CHK CPCP 15 gepBrst 1927 poky Oyio
BCTaHOBJICHO: «Ha BCHOMY MPOT#3i Aep>KaBHUX BOIXHUX KOpAOHIB Coro3y
PCP, a Takoxx MOpchKoi cMyTH (I. «B» CT. 9) BIIKPHTHX MOpIB, SIKi
omuBaioTh y30epexckss Coro3y PCP Bci HeBiiichKOBI cymaHa, 0e3
PO3PI3HEHHS 10O MPAIOPY, MiUIraloTh HAIAAY 3 00Ky NPUKOPIOHHOT
oxoporr O0’€JTHAHOTO JIeP>KaBHOTO TIOJIITUYIHOTO YIpaBTiHHD» [21].

9 tpaBus 1934 poky HaOyB unHHOCTI Haka3z HapkomBomy Ne 169
«[Ipo mnpaBuna mnnaBaHHS, OOOB’SI3KOBI I MOPCBKUX CYIEH, IO
TUIABAlOTh Ha BHYTPIIIHIX BOAHMX IIISAXaX, 1 VIS PIYKOBHX CYAEH, IO
IUIABAIOTh y BOAAX MOPCHKHMX IIOPTIB, 1 MPO PO3MEXKYBaHHsS PaloHIB
pobOTH CymHOIUIABHOTO Ta mopToBoro Hamwimy». Lli IIpaBmma
NPOMOHYBAJIM MOPCHKUM CYIHAM, IO 3aXOAATh «y BHYTPILIHI BOIHI
IUIIXY BUINE TPAHULb AKBATOPii MOPCHKUX IOPTIB, PO3TALIOBAaHUX Ha
pikax» BUKOHYBAaTH «BCi MpaBWia IJIaBaHHS BHYTPILIHIMH BOAHMMH
muxamm» (Ct. 1), a Tpu IDTaBaHHI «B MeXax aKBaTropii MOPCHKUX
TOProBeJIbHUX TIOPTiB» 1 «Ha piKaX HWKYE TPaHUIb MOPCHKHX
TOPrOBEJIbHUX HOPTIB» MOPCHKMM 1 PIYKOBUM Cy[JHaM IPOIOHYBAJIOCS
«BUKOHYBaTu MOPCHKi npaBuia miasanss» (Ct. 3) [22]. Hapam nominu
BHYTpIIIHIX BOJAHUX UUISXIB Ha TPM YaCTUHM MH, Ha JKallb, HE
Mo6aYMO.

24 mrororo — 27 keitHa 1958 poky y Kenesi BinOynacs [lepma
koH(pepernmis OOH 3 mopcekoro mpaBa B poGori koH(epeHIii
OpuiHsUIM  ydacTe Jenerauii 79 naepxkas. Kondepenuiero Oyna
npuiiHaTa KoHBeHLis mpo TepuTopiajgbHe MOpe 1 MPUWIEHIy 30HY.
Konsenist HaOyna unnHOCTI 10 BepecHst 1964 poky. B Konsenii Oys
3aCTOCOBaHHMI TEPMIH «TepuTOpianbHe Mope» («ferritoal sea») —
«MOpPCBKa CMYTa» 32 MEKaMH «CyXOIyTHOT TEPUTOPIi» 1 «BHYTPILITHIX
BOI» MpUOepekHOi AepkasH (1. 1, cT. 1).

TakuMm uwHOM Oyio 3aKiHUeHO (HOPMYBaHHS BHU3HAYCHHS
TEpMiHy, SKUH MU po3nisigaeMo. Bce 3aBepileHO TUM, IO TEPMiH
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«TepuTOpiaNbHI BoAW» OyB 3aryOieHui, ane 3aMiCTh HOTO 3’SIBHIINCH
JIBa — «TEPUTOPiaTbHE MOPE» Ta «BHYTPIIIIHI BOIWY.

22 rtpymas 1960 poxy BepxoBHoio Pamgoio CPCP  Gymno
3arBepaKeHo [lonoxkeHHs PO OXOpOHY AepkaBHOTO KopaoHy Coro3y
Pamsacekux Comiamictuanux Pecryomix» [23]. Ilum [lomoxeHHAM
Oyi0 BCTaHOBIIEHO HacTymHe: «/lepxaBHuM koproHoM Coro3y PCP e
JiHISA, M0 BU3HAYa€ MEXi CyXOmyTHOI Ta BOgHOI Teputopii Coro3y
PCP» (Cr. 1); «mipubepesxHi MOPCHKi BOAW HIMPHHOIO B 12 MOPCHKHX
MU, OOYMCIIOBAJILHUX Bifl JiHII HAHOLTBIIOrO BiAIKBY, SK Ha
MaTepHUKy, TaK i HABKOJIO OCTPOBIB a00 Bij JIiHIA 30BHINTHROI MEXI
BHYTpilHiX Mopcbkux Box Coroszy PCP, € TepuropianbHUMK BooamMu
Corozy PCP» (Crt. 3); mo BHyTpimHIX Mopchkux Box Corozy PCP
Hanexarb: «Boau noptie Cotozy PCP» (1. a) Cr. 4); «Bomu 3aroK,
OyxT, Ty0 i mumaniB» (1. 6) CT. 4); Bomu «MopiB 1 IpoTok» (1. B) CT.
4). IlopiBuiotoun 3micT cT. 1 Ta cT. 3 [onoxenus 1960 poky cimin
3a3HAUUTH PO SBHY BIAMIHHICTH 3MICTy TEpMiHIB «BOJIHA TEPUTOPIs
Corozy PCP» (ct. 1) Ta «tepuropiansai Bogu Coto3y PCP» (cT. 3) i
BiZICYTHICTb Y BU3HA4Y€HHI TEPMiHA «BHYTPIIIHI MOPCHKI BOAW» OyIb-
SKHMX 3TaJIOK TIPO «BHYTPIITHI BOAHI NUIAXW». Maroun Ha yBasi CT. 4
ITonmoxxerns 1960 poxy, MOXHa CTBEPIXKYBaTH, IO IO CKIIATY
«BomHo1 Tepuropii Corozy PCPy citin BKIFOUaTH «TepUTOpiabHI BOIU
Corozy PCP» i «BHyTpimHi Mopchki Boau Corozy PCPy.

24 nucronana 1982 poky OyB mpuitaatuii 3akon CPCP «IlIpo
nepxkaBauii  kopmoH CPCP» [24]. ILlum 3akoHOM «TIpuOEpexHi
MOPCBKI BOAM WIMPUHOIO 12 MOPCBHKHX MHUIIB» BiHECEHI [0
«reputopianbHUX Box (TeputopiamsHOoro mops) CPCP» (ct. 5); mo
«BHyTpimHiX Bog CPCP» BigHeceHi: «mopcbki Bomu» (1. 1) ct. 6),
«Bomu ioptiB CPCP» (1. 2) ct. 6), «Boam 3aToK, OyXT, TYO i JTMMaHiB»
(. 3) ct. 6), «BoOHM MOPIB 1 MPOTOK» (1. 4) CT. 6), «BOAU PIK, 03ep Ta
iHIIMX BoOmoOiM, Oepera sikmx Hanexath CPCP» (m. 5) ct. 6). Bomu
«PaJSIHCHKOI YaCTWHHM BOJ| TPUKOPAOHHHUX piK, 03ep Ta IHIINX
BoZIONM» (cT. 8) 3ramaHi Oe3 BKa3iBKM Ha IXHIO MPUHAJIEKHICTH IO
Oyab-K0i YacTHHU BOA B Mexkax Tepuropii CPCP.

Sk Gaummo, y BuIlIeHaBeAeHUX 3akoHomaBumx aktax CPCP
BXHBAETHCS  TEPMIH  «TEpUTOpiaibHi  BOmM»  abo0  TEpMiH

LEX PORTUS M [°2016 115

«TepuTopianbHi BoAM (TepHTOpiasibHE Mope)». Jleski aBTopH
BB2)KAIOTh y 3B’S3KYy i3 IIMM, IO «IPUHIMIIOBOI BiMIHHOCTI MiX
IIUMH TE€PMiHAMH HEMAEY.

B noBinkosiii Ta yuOoBiii JiTeparypi 3acTocyBaHHs MOABIHHOTO
TEPMIHY «TEPHUTOpPiabHI BOMU (TepHUTOpiaIbHE MOpe)» abo pO3ImiTbHE
X BUKOPUCTAHHS SIK TOTOKHUX MOXe OyTH IMOSICHEHO TUM, 1110 B JICSIKUX
JIepIKaBax «TEPUTOPiabHI BOIM MO3HAYAIOTH SIK TEPUTOPiaIbHI BOIH Y
MPSMOMY 3HA4€HHI, TaK H «BHYTPIIIHI MOPCHKI BOII.

HaiiBayxmBimmM  kpokom B komuikarii  Mi>KHapOIHOTO
Mopcekoro mpasa craia [l Kondepennis OOH 3 Mmopcekoro mpasa. 3
6 no 10 rpymus 1982 poxy B Montero-bei (fImaiika) BinOymuch ii
3aKMovHI 3acimaHHg. 10 rpymHs Oyma BigkpuTa UIA IAITHCAHHS
Kongenniss OOH 3 Mopchkoro npara. Ykpaina parudikysaia ii juiie
y 1999 pomi. Kousenrmis 1982 poky BCTaHOBWJIA BiTHOCHO
TEPUTOPIATBHOTO MOpS MDKHapOJHO-TIPaBOBHH craryc (CT. 2.),
nops ok fgemimirarii (ct. 15, m. 1 ct. 16) Ta iH.

Konenmis 1982 p. BCTaHOBWIJIA: CTOCOBHO BHYTPIIIHIX BOX —
BUKOpHCTaHHS TepMiHy (1. 1 cT. 8), mopsaok menmimiranii (. 4 ct. 10,
ILI. a) cT. 35. cT. 50), Mb>KHapOAHO-TIPABOBHN peskuM (I1. 3 CT. 7, . 2
cr. 8, m4cr. 10, m.1 ct.18, m. 2 cT. 25, m. 2 im. 5 ct. 27, . 3 ct. 28);
BiTHOCHO TEPHUTOPIaIBFHOTO MOPS - MIXKHAPOIHO-TIPABOBHUI CTATyC (CT.
2, nopsaok Aenimirari (ct. 15, m. 1 ¢t. 16) Toro.

Crnim  BiI3HAYUTH BIJCYTHICTH NPUHIMIIOBOT pI3HUI Yy
BU3HA4YEeHHI TEPMIiHIB «TepUTOpiaJbHE MoOpe», fAKi HaBeAeHI ¥y
Konsenuii 1982 p. Ta Konsenuii 1958 p.

Posrnsmaroun Mi>kHapoaHi yroau YKpaiHu sIK CKIIaI0By YaCTHHY
ii HaI[lOHAJILHOI CUCTEMH 3aKOHOAABCTBA «CIIiJ Ili¢ Oararo 3poOuTH,
mo0 BOHU OynHM HaJNe)KHUM YWHOM Y3TOMKEHI 3 OCTaHHBOIO» [25,
c. 10]. Omxe, YeproBUM KpOKOM B Y3TOJDKEHHI MOPCBHKOTO
3aKOHOJABCTBA YKpaiHM Ma€ CTard BHECEHHS JIO HOPMATHBHO-
MPABOBUX aKTiB BiNOBIMHUX 3MiH IIONO BH3HAYCHHS TEPMIHIB, SIKi
CTOCYIOThCS CKJIaqy TepuTopii YKpainu, 30kpemMa ii BOXHOT YaCTHHH.

28 uyepBHa 1996 poky BepxoBHoto Pamoro VYkpainm Oyma
npuiinsaTa HoBa Koncrurymis Yipainu [26]. Koncturyist 1996 poky
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BU3HA4Ya€ TEPMIH «JIEpXKaBHA TEPUTOPIS YKpaiHW», SK «TEpUTOPIs
VYkpaiHu B Mexax icHyro4oro kopaony» (Ct. 2).

ABtopu komeHTapiB 10 KoHcTHTyIii YKpaiHu IOMTyCKaloTh, Ha
Halll OIS, CEPHO3HI «HETOYHOCT» y BU3HAYEHHI BOJHOI CKIIaJ0BOI
nepkaBHOi Tepuropii Ykpainu. He MokHa moromurtucs 3 TaKUMU
TBEPIPKCHHSMH: «CKJIaJIOBUMH Jiep»aBHOI Tepuropii € i cyma,
KOHTHHEHTAJbHUH I1eNb(), BOJHI, MMiJ3eMHI Ta TOBITPSHI TPOCTOPI
[27, c. 31]; «KOHTHHEHTAJIFHUNA WENb( - 11e TepPUTOPis MPHOEPEKHOT
JepKaBn», «BOIHY TEPUTOPIIO CKIIAJAIOTh BHYTPIIIHI (HAIIOHAJbHI)
BOJIM Ta TEpUTOpiabHi Bomgm» [28, c. 57, 166].

HaBeneni mpukiazy BKa3ylOTh Ha HEOOXiIHICTH BHpILICHHS
ICHYI090i HEBU3HAYCHOCTI B HOPMATUBHOMY BH3HAYCHHI TEPMIHIB, III0
BU3HAYAIOTh CKJIa] BOJHOI YaCTMHM TepUTOpil YKpaiHu. Y 3B’s3Ky i3
UM TPEACTaBSIETbCS JOLIJIBHUM IPOAHANi3yBaTd HOPMAaTHBHO-
MIPaBOBi aKTH, B AKUX BUKOPUCTOBYBAJHCS TakKi TEPMiHH, B IXHHOMY
ICTOPHYHOMY PO3BHTKY.

4 mctomama 1991 poky Oy npuitasaTHif 3akoH Yipainn «IIpo
JICp>KaBHUM KOpJOH YKpainw» [29], skuii 3rajgye B SKOCTi CKJIQJIOBUX
«repuTopii YKpaiHm» «TepuTopiambHe Mope Yipainm» (cT. 5) i
«BHYTpIIIHI BOgX YKpaiHW», BiJHOCSYH A0 HUX W «MOPCHKI BOIM»
(1. 1 cT. 6), ¥t «BOIM 3aTOK, OYXT i TUMaHiBY» (ILIL. 3, 4 CT. 6).

6 gepBHA 1995 poxy Oy npuitHaTuii Bomauii xomekc Ykpainu
[30], sixmit Bu3HAYae TepMiH «BOmHUE (OHI YKpalHM» SK «ycCi BOIH
(BomHi 00’exTH) Ha TepuTopii YKpaiHm» (CT. 3) 1 CKIIAJOBI BOJHOTO
(GOHIY: «IIOBEPXHEBI BOIM», BIIHOCSAYU JIO HUX IPUPOJHI BOAOMMHU
(o3epa); BOMOTOKH (pikH, CTPYMKH); IITYIHI BOIOWMH (BOHOHMHMIIIA,
CTaBKM) 1 KaHaJH, iHIII BOJHI 00 ekTi» (1. 1 ¢T. 3), «min3emHi Bom» (1.
2 ct. 3), «BHYTPIIIIHI MOPCHKI BOIM Ta TepUTOpialibHe Mope» (1L 3 cT. 3).

VY 3B’A3Ky 3 BHIICBHUKIAJCHUM TMPEICTABISIETHCS HEOOXITHUM
BHECTH N0 3akoHy YkpaiHu «IIpo nepskaBHMI KOpHOH YKpaiHI»
JIONIATKOBY CTATTIO HACTYITHOTO 3MICTY:

«Crarts 4'. Tepuropianbhi Boau Ykpainm.

Jlo TepuTopiabHUX BOJ YKpaiHU HAJICKaTh:

TepUTOpianbHe MOpe YKpaiHH;
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BHYTPIIIHI BOIM YKpaiHH, IO CKJIaAy SIKMX BXOASATH BHYTPIIIHI
MOpPCBKi BOIM YKpaiHM Ta BHYTpIIIHI BOAM YKpaiHH, IO HE €
MOPCBKHAMI.
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KOJUPUKANUA U ITPOI'PECCUBHOE
PABBUTUE MEKAYHAPO/JIHOI'O
HHYBJINYHOI'O MOPCKOI'O ITPABA
B XIX - HAHAJIE XX BEKOB

B crarbe paccMOTpeHBI OCHOBHBIE 4YEPTBHI JTama KOAU(PHUKAIMKA U
MIPOTPECCUBHOTO  Pa3BUTHS  MEXKAYHAPOIHOTO IyOIMYHOIO MOPCKOTO  IIpaBa,
oxaarbiBatoniero XIX u Hayano XX BekoB. ABTOp OTMEYAeT, YTO YISl 3TOro NepHoza
XapaKTepHa SIPKO BRIPa)KCHHAS aHTHBOCHHAS! OKpacka MEXTyHapOIHbBIX CONNIALICHHH, B
YaCTHOCTH, B c(epe MOPCKOro mpapa, CTpEMIICHHE K MHpPYy Ha MoOpsxX. PaGorsl mo
KoAM(UKAIMY U TPOrPECCUBHOMY Pa3BUTHIO MEXAYHAPOIHOTO IMyOINYHOTO MOPCKOTO
npaBa B paccMaTpUBaeMoe BpeMsi ObUIM COCPENOTOYECHBbI HA JBYX HAIpaBICHHAX:
anTuBoeHHOM, MUpHOM (["aarckue kouBeHimu 1899 n 1907 ronoB) u Ha onpeneIeHUN
MaKCUMaJIbHOM IIMPHUHBI TEPPUTOPHATIBHOTO MOPSI MPUOpEXkHBIX Tocynapcts (I"aarckas
kxoH(pepenims 1930 rona).

Knwouesvte cnosa: nporpecCUBHOE pa3BUTHE, KOTU(UKALHUS, MEKIYHAPOTHOS
nyOJIMYHOE MOpCKOE TpaBo, MUpHbIE [aarckue xoHdpepeHimu 1899 m 1907 ronos,
Taarckas kodepentms 1930 roxa.

Aeepouxina T.B. Koougpikauyia ma npozpecusnuii po3eumox mincHapooHozo
nyoniunozo mopcokozo npasa y XIX — nouamxy XX cmonims. — Cmamms.

VY crarTi po3IAHYTI OCHOBHI pHCH eTamy Koaudikamii i NporpecHBHOTO
PO3BUTKY MDKHAPOIHOTO MyONiYHOrO MOPCHKOTO TpaBa, 1o oxorioe XIX i mouarok
XX cromniTh. ABTOp 3a3Ha4yae, IO YIS [HOTO MEPIONy XapaKTEePHE SICKPABO BHPAXKEHE
aHTUBOEHHE 3a0apBICHHS MDKHAPOJHHUX YTOJ, 30KpeMa, y cepi MOPCHKOTO IpaBa,
TparHeHHs 0 MUPy Ha Mopsax. Poboru 3 kommdikarii Ta IpOrpecHBHOTO PO3BUTKY
MIDKHapOIHOTO ITyOIiYHOr0 MOPCHKOIO MpaBa B aHAJi30BaHMIl 4ac Oyiu 30CepenKeHi
Ha JIBOX HampsMKax: aHTUBOEHHOMY, MupHOMY (["aa3pki konBeHIi 1899 i 1907 pokis) i
Ha BU3HAYEHHI MaKCUMAaJIbHOI IIMPHHK TEPUTOPIAIBbHOTO MOPSI IPUOEPEIKHHUX JepKaB
(T'aasbka xoHbepenwis 1930 poky).
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Knwowuoei cnosa: nporpecuBHUN pO3BUTOK, KoAUQIKALLsL, MKHAPOAHE MyOiuHe
MOpCBKe TpaBo, MupHi ['aa3pki koHdepenmii 1899 1 1907 pokis, ['aa3pka KoHpEpeHIIsT
1930 poxy.

Averochkina T.V. Codification and Progressive Development of Public
International Law of the Sea in the XIX — early XX Centuries. — Article.

The article describes the main features of the stage of codification and
progressive development of public international law of the sea, covering the nineteenth
and early twentieth centuries. The author notes that this period is characterized by a
pronounced anti-war approach regarding international agreements, in particular in the
field of maritime law, the desire for peace on the seas. The works on codification and
progressive development of public international law of the sea during the period under
review were focused on two directions: of anti-war and peace (the Hague Conventions
of 1899 and 1907) and on the determination of the maximum breadth of the territorial
sea of the coastal states (Hague Conference in 1930).

Keywords: progressive development, codification, public international law of
the sea, the Hague peace conferences of 1899 and 1907, the Hague Conference of 1930.

W3BectHO, 4YTO cnoBa «KOOM(UKALMS M HPOIPECCUBHOE
pasBUTHE MEXIYHApPOIHOTO IpaBa» BIEpBble OBUIM MPUMEHEHBI B
OTHOILECHUH TpOLecca BHIPAOOTKH M 3aKpeIUIeHHs ero HopM B XX
BEKE KaK LeNu JesTeapHocTH Komuccuu MeXIyHapoAHOIro Ipasa
OOH (u. 1 ct. 1 ITomoxenust o Komuccun MekayHapOIHOTO IpaBa
[1]). BrlpaxkeHne «IpPOTPECCHBHOE pa3BUTHE MEKITyHAPOIHOTO
npaBa» ynorpeonsgercs B [lonoxennn o Komuccun MexayHapoaHOTO
IpaBa B CMBICJIE MOATOTOBKH KOHBEHIMH 10 TEM BOIIPOCAM, KOTOPBIE
elle He PerylupyloTcs MEXIyHapOIHBIM IPaBOM HIIH MO KOTOPBIM
MPaBO €Ile HEAOCTaTOYHO pa3sBUTO B TMPAKTHKE OTAEIBHBIX
TOCyJapcTB, a «KoaW(UKamys MeXKIyHApOAHOTO TpaBa» — Oomee
TOYHOM (POPMYAMPOBKH U CHCTEMATH3aLHKH HOPM MEXIYHapOJHOTO
npaBa B TeX O0ONacTsaX, B KOTOPBIX MMEIOTCSl OIIPEeNICHHBIE
MIOJIOXKEHUS, YCTaHOBJICHHBIE OOIIMPHOH rOCYIapCTBEHHOU
TIPAKTHKOM, TIpETeIEHTaMH U TOKTPUHOM. (CT. 15).

[Ipu 3TOM, MBICTH O Pa3BUTHHA MEKTyHAPOAHOTO TMpaBa MyTeM
TIOATBEP>KACHHUS CYILECTBYIOIINX HOPM HJIM HOCPEACTBOM Pa3pabOTKu
HOBBIX MpaBuWi He HOBAa. B mocnenneit yerseptu XVIII Beka Mepemus
benram TPEUIOKIIT OCYIIECTBUTH KOIM(UKALIO BCETO
MEXyHApOJHOIO MpaBa; NpaBa, IPU 3TOM OH OMMPAJICS HA BO33PEHHUS
yronusMa. B cBoux «lIpuHiunax mexmyHapoaHoro npasay . bentam
MpEeBUICT, YTO MEKIYHAPOAHBIN KOIEKC, B OCHOBY KOTOPOTO JOJKHO
OBITh TIOJIO’KEHO TTOCTIEAOBATEIFHOE MPUMEHEHNE B MEXKIyHAPOIHBIX
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OTHOILCHUSIX pa3padaTblBaeMOT0 WM TPUHIMIA  YTHIWTAPHOCTH,
CMOXKET TIOCITYXXUTh OCHOBOHM My OOEeCHeueHHsl JMTENLHOIO MHpa.
OnHako Tpy pa3paboTKe TUTAHOB TAaKOTO KOZEKCa OH He Opalt 32 OCHOBY
JIEUCTBYIOILIEE ~ MEXKIyHApOAHOE TpaBO M 3aTpOHYA  BOIPOC
KOMU(HUKAIIMK HE CYIIECTBYIOIIETO ITO3UTHBHOTO MEXIyHAPOIHOTO
1IpaBa, a BBIIBUHYN MBICIb O HEKOEM YTOMWYECKOM MEXKTyHapOIHOM
IpaBe, KOTOpO€ MOIIO Obl SIBUTHCS OCHOBOW BEYHOTO MHpPa MEXKIY
[MBITN30BAaHHBIMU TOCyIapcTBamu [2, p. 537].

[ombiTkn  KOoAM(UKAIIMKM — MEXKIYHAPOIHO-IIPABOBBIX  HOPM
MIPOM3BOIVWIIACH B TO K€ BpeMsI U APYTUMH JuTiamMu. Tak, Hampumep, B
1792 r. ¢paHIly3CKHil KOHBEHT MTOCTAHOBWII U3/1aTh Jlekaparuio npas
HapozoB. DTy paboTy BBIMONHT ab0ar [ peryap. Jleknapanus momkHa
OpUTa BKJTIOUATh 21 CTaThi0 M COAEPIKATh JIMIIH MPHUHIIUAIBI TAHHOTO
Borpoca. OfHAKO MPOEKT AAaHHOTO JOKyMeHTa He ObUT IPHHST
yKa3aHHBIM opraHoM. B 1861 . ycwima mo xommdukanmu Obutn
MPEATIPUHATEl aBCTpuiickuM ropuctoM Jlomun-Ilerpymesnuem. m
0BT omyOMKoBaH KpaTkuii KoJmeke MexTyHapOIHOTO TpaBa.

B 1863 . mpodeccop KomymbGuiickoro komiemka B Hpro-Hopke
COCTaBUJI MPOEKT «3aKOHOB BOMHBI». J[aHHBIH JOKYMEHT B BHJE
coopamnka HOpM, omyOnukoBaHHBIX CoenuHeHHBIME [llTaramu BO
BpeMsl TPpaXIAaHCKOW BOMHBI, TIpeHa3HavYaJCd KaK PYKOBOICTBO IS
BOOPYXEHHBIX CHJI.

W3BecTHBIN MIBEHIIAPCKHUN YYEHBIA-MEXKTYHAPOIHUK BiroHwIN
B 1868 r. m3man pabory «CoBpeMeHHOE MEXKIyHAPOIHOE IPaBO
LMBUJIM30BaHHBIX TOCYAApCTB» [3], MEpEeBEACHHYIO Ha s S3bIKOB, B
TOM YHCIIe U pyccKuil. PaboTa Oblna mpencTaBieHa B BUje KOIeKca.

Bompoc 0 HE0OXOIMMOCTH KOIU(HKAIIMK  MEXTyHAPOJHOTO
TIpaBa MogHUMAJICS B padote «O MpHu3BaHMY HAIIETO BeKa K pedopme u
KOIU(UKAIMH MEKTyHAPOIHOIO TPaBay, OMyOINKOBAHHOW M3BECTHBIM
WTaJbSHCKUM TIOJIUTHKOM M topuctoM Manumau B 1872 . B atom xe
rony B Helo-Mopke Bommum B cBer Hayumbii Tpyn Jlemtes duibaa
«OCHOBBI IPOEKTa MEXIyHapoaHoro koaekca». B 1887 r. Jleone JleBu
oImyOnmuKoBai padoty «MeXIyHapomHOe TPaBO C MarepyallaMH JUIS
Konekca mexnmynaponHoro mpasa», B 1890 . uTanmbsHCKMH IOpUCT
Orope —  «KomudurmpoBaHHoe MEKIYHAPOAHOE IIPaBO M €T0

fopuanaeckas cankips»y. B 1906 ©n E. Jlroruteccn mpencraBuin CBOM
«[IpoekT yCTaHOBNEHUS BIACTH HALMOHAIBHOM, 3aKOHOIATENBHOM,
aJIMIHUCTPAaTUBHOW,  CymeOHOIl: TMpoeKkT Kojekca  IyONYHOTO
ME>KTyHapOIHOro npasa» [4, c. 218-219].

JloroBophl 1o BONpOCaM MOPEIUIABaHHSA B YCIOBHSX BOEHHOTO
BpeMEHHU ObUIM TIPUHSATHl B TEpHOJ, HauuHasi c cepequHbl XIX 1o
Hayana XX Beka [0/ BIMSIHUEM UCTOPHUYECKUX YCIOBUM YIaCTUBILUXCS
BOEHHBIX KOH(IUKTOB, [lepBoif MUPOBOIl BOMHBI W OYypHOTO pa3BUTHSA
MoperaBanus. [laprkckast qeknaparus 1o MOPCKOMY IpaBy (MJIH, KaK
TIPUBOIUTCS] B OOJIBITMHCTBE TIEPEBONIOB, «O MOPCKOW BOiHE») 1856 1.
[5], KonBeHiust 06 0cBOOOKIECHUHN TOCIUTAIBHBIX CYIOB OT MOPTOBBIX
1 UHBIX cO0poB 1904 1. [6], KOHBEHIWHS O TIOIOKEHUM HETPHUATEITbCKUX
TOPrOBBIX CylOB TP Havane BOeHHbIX jaeifctBuit 1907 r [7],
Konpenmust 06 oOpalieHiH TOProBBIX CYIOB B cyna BoeHHbIe 1907 T. [§]
pa3padaTbIBaIvCh M TOAMMMCHIBAINCH HAa HEJETKOM Ui OONBIIMHCTBA
TOCYapCTB 3Talle Pa3BUTHSL.

Onnako u Heckoibko panee (16 (18) despams B 1825 1) Obun
samoueH CaHkr-IletrepOyprekuit  norosop Mexay Poccueit u
BenmukoOpurtanmerr [9], commacHO KOTOpOMY, TIONJAHHBIE OOCHX
JIOTOBApPHUBAIOLINXCS CTOPOH MOTIN OECTIPENsSTCTBEHHO MOJIb30BaThCs
B TuxoMm okeaHe cBo0OmON MOpEIUIaBaHHUSA U PHIOOJIOBCTBA, a TAKXKE
«TIpaBOM TIPUCTaBaTh K Oeperam B TaKUX MECTaxX, KOTOpBIE €Ile He
3aHATHI, AN TOpra C MPUPOAHBIMU TaMOUIHUMHU KUTEISAMNY.
3aKITioueHne JI0TOBOpa SBHUJIOCH BEXOW B MPOILECCE YTBEPXKIACHUS B
ME>KTyHApOAHOM IIpaBe MPUHLUIMA CBOOOIBI OTKPBITOTO MOPSL.

[Tapwxkckuii  KoHTpece, mpoxomuBImmid ¢ 25 depans mo 30
Mapta 1856 r., monoxun xoner, KpbiMckoi BoitHe. B Hem npunsiiu
ydactue neneranmu ABctpuu, BemmkoOpuranum, [Ipyccun, Poccun,
Capaunanu, Typrpm u @panmuu. B umcne oOcyxmaBmuxcst Ha
KOHI'PECCe BOIPOCOB OBLIM, B YAaCTHOCTH, CIEAYIOLIHE: CYAOXOACTBO
no JlyHaio; BO3BEJEHHWE BOEHHBIX YKPEIUIGHHH Ha AJaHICKHUX
ocTpoBax; mnepecmorp JloHmoHckoil koHBeHuuum 1841 1 o
YepHOMOPCKHUX MPOJINBAX, @ TAKKE TECHO CBA3aHHBIM C 3TUM BOIIPOC
o Heitpanuzauuu Yeproro mops. CoclaBIIMCh HA MOCTAHOBICHUS
Benckoro konrpecca 1814 — 1815 rr, ycTaHOBUBIIEIO MPUHIIUIIBI
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MOJTb30BAHMS MEXIYHAPOIHBIMHA PEKaMH, BaKHEWIINM W3 KOTOPBIX
ObUT TPHUHIMI CBOOOABI CYIOXOACTBA MO HHUM JJ BCEX CTpaH,
yuacTHUKH llapmkckoro poroBopa pacnpocTpanmnyi Ha JlyHait
AHAJIOTUYHBII pexuM. IIpencraBurensimu ®paHuuy,
BemukoOputanun u Poccum Obuta noxnmcana KonBeHmms 00
Anannckux octpoBax [10].

CaMpIM TSDKETIBIM BOIIPOCOM IIEPErOBOPOB OBUT BONPOC O
HedTpamusaiuu YepHoro mops. IlopakeHue B BOWHE BBIHYAWIIO
MIPaBUTENBCTBO WATH Ha JKECTKUM IHAJOI, B pE3yJIbTare KOTOPOrO
UepHnoe ™ope OBUTO O0OBSABICHO HEHTpadbHBIM; KOHBEHIHS O
[ponmBax [11] 3anpemana npoxoa BOGHHBIX Kopabneil eBponeickux
nepkaB depe3 nponuBbl bochop u apmanemnsl. CrennanbHas
KonBenmus, xacaromascss KOJHMYECTBA M MOIIKM BOCHHBIX KOpaOiei,
KOTOpBIE IpUOpEXHBIE JepkaBbl OyayT aepxarb B UepHoM Mope,
IpeAycMaTpuBajia OTpaHUYEHHS JJIsi TYPEUKOr0 W POCCHIICKOTO
¢notoB Ha YepHoMm Mope (He Oosee 6 BOCHHBIX MAPOBBIX CYIOB
BonmomsmeteHueM 10 800 T u 4 cymoB — a0 200 T). Typumu u Poccun
3amlpenanoch CTPOUTh Ha UepHOMOPCKOM MOOEpexbe KakHue-TH0o
BOCHHO-MOPCKHE  COOPYXKECHHS W  yKpeIuleHHs. YacTe 9ITHX
ronoxxeHuit OpuTa iepecmorpena B 1871 1. [12, ¢. 177].

KoHrpecc mnpuHAn pemieHuss MO psdy JPYyTrUX BOIPOCOB
MEXIYHapOJHOTO MOPCKOTO IpaBa, B YHCIE NPHUHATHIX aKTOB —
[Mapwxkckas aexnmapauusi Mo MOpPCKoMy mpaBy 1856 r, B koTopoi
c(hopMyIHpOBaHbl HBIHE JEHCTBYIOUINE HOPMBI MEXKIYHAPOIHOTO
MOPCKOIO IIpaBa, Kacarolldecss OTMEHbl M 3ampeTa KalepcTBa;
HOKPBITUS HEIPHUATEIBCKOIO IPy3a CYJHOM, IIJIABAOLIMM 07 (h1aroMm
HEUTpambHOTO  rocy’apcTBa (3@ HCKIIOYEHHEM  BOEHHOH
KOHTpa0aHAbl); HENPUKOCHOBEHHOCTH HEHTpaiureTa rpy3a (3a
UCKIIIOYCHHEM  BOCHHOW  KoHTpabaHIpl) Ha  CyAHE  II0[
HETIPUATENbCKUM (uiaroM. Jleknapaiysi ycTaHaBIUBaja TaKXkKe, YTO
YCIIOBHEM TPAaBOMEPHOCTH U OOS3aTENIFHOCTH MOPCKOW OJIOKasb
JOIDKHa OBITh €€ A(PQPEKTUBHOCTh, T.€. HEOOXOOUMOCTh €€
«TIOJJIEepKAHUSA JOCTATOYHOM CHJIOW JUI1  BOCIPEMSATCTBOBAHUS
JOCTYTa K HENpHsTebckoMy Oepery». [IpaBurenbcTBa NOAMMCABIINX
JEKJIapalHi0 TOCYAapCcTB OO0A3aJIMCh JOBECTH €€ COIepKaHue 3710
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CBEIICHUS TOCYIApCTB, KOTOpbIE HE TMPUHUMAIN YYacTUs B
[lapmwxckoM KOHTpecce, W NPUIIACUTh UX K ee npuHsatuio. K
JeKJIapaIiy MPUCOSTUHIIIOCH OOJBITMHCTRO JepPyKaB TOTO BPEMEHH.

B 1851 r mo gmy Jla-Manma ObuUl TPOJIOKEH TEPBBIH
MTOIBOIHBIN TenerpadHbIi kadeas Mexxay dyspom u Kane, a B 1866 1.
ObLTa HavyaTa MPOKIIAJIKA TPAHCATIAHTUYECKOTO TelerpaHoOro kadems
Mexny EBporoit 1 AMepukoit.

[TomBomHBIE KAOETH IO AHY MOPEH M OKEAaHOB MTPOKJIAIBIBAIOTCS
00OBIYHO B MECTaX ¢ HAMMEHBIIUMU TiTyOnHamMu. [loaToMy oHE MOTYT
OBITH TIOBPEKACHEI IKOPSMHU WM PHIOOTIOBHBIMH CHACTSIMHU U CETSIMHU
cymoB. Jlns oxpaHbel TenerpadHbx KaOelell ©  yCTaHOBJICHUS
Haka3aHUH 3a WX IOBpEXICHHE ObLIa 3akimodcHa B 1884 romy B
IMapmxe KoHBeHIMS 1O OXpPaHEHUIO TMOABOMHBIX TelierpadHbIx
kabeneit [13].

KoHBEHINS IPUMEHSETCS K CITydasM ITOBPEKICHUS ITOIBOTHBIX
TenerpadHbIX Kabenael B OTKPBHITOM MOPE M HEe PaclpOCTpaHsAeTCs Ha
TeppuTopualibHble Bonbl. B coorBeTcTBUU co cT. 2 KoHBeHIuw,
YMBIIUICHHBI WM TIO0 TPECTYMHOW HEOPEIKHOCTH pas3phlB WU
MOBpEKACHNE KaOems, KOTOpble MOTYT MPWUBECTH K ITOJHOMY WITH
YaCTUYHOMY TI€pephIBy JHMOO MPHUOCTAHOBKE TeNerpaHOi CBS3H,
MOJJIS)KUT HAKA3aHWIO B YTOJOBHOM TIOpSAKE, HE3aBHCUMO OT
MIPEABSABICHHUS TPAXIAHCKOTO MCKa O BO3MeIeHHH yuiepoa. OnHako
3TO TPABUIIO HE MMPUMEHSIETCS K JIMIIAM, KOTOPBIE COBEPIIHIN Pa3phIB
WM TIOBPEXKICHUE KaOelsl U CIIACEHUsI CBOSH XU3HU WIIM CBOHX
CYIOB M TPUHSUIA TPEABAPUTEIHLHO BCE HEOOXOMUMBIC MEpPhI
MIPEAOCTOPOXKHOCTH. Eciy cyfoBmazenern JOKaKeT, 4To BO 30exanne
MOBPEKACHUS KaOellsi €ro CyJJHO IMTOKEPTBOBAJIO SIKOPEM, PhIOOTIOBHOM
WJIM MHOM CHACTHIO, COOCTBEHHUK Kalells ero 00si3aH BO3MECTHTh EMY
MOHECEHHBIE YOBITKH (CT. 7).

Cyzaa, OCYHIECTBISIONIME MPOKIAAbIBAHUE WM HCIIPABICHUE
MTOJIBOHOTO KaOems, JOJDKHBI HECTH YCTAHOBJICHHBIC TPaBUIIAMHU
MPEAYNPEKIACHUS CTOIKHOBEHUS CYJIOB CHTHalbl. YTOOBI He
3aTpymHATh PadOTy CyAHA, 3aHATOTO WCIPABICHWEM ITOJBOJHOTO
Kabes, Ipyrue cyna o0s3aHbl JISPKAThCS OT HEro Ha PACCTOSIHUM HE
MeHee ONHOW MW, a PHIOOJIOBHBIE Cyla — Jep)Karb Ha 3TOM
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paccTOSHUM CBOM CHAaCTH M CETH. PHIOOTOBHBIM cynaM Uil IPUHATHA
COOTBETCTBYIOIIMX Mep HpH BCTpede C KaOembHBIM CyIHOM
npeaocTapisiercs 24 gaca, B TSUEHHN KOTOPBIX MTOCTIeTHEE HE JIOIKHO
HUYEM CTECHATH JEHCTBUH PHIOOIOBHOTO CyaHA (CT. 5).

Boennsle ¥ crnenuanbHO YIOIHOMOYEHHBIE Ha JTO CyAa
roCyJapCcTB-y4yacTHHUKOB KOHBEHIIMM HMEIOT NpaBO OCTAaHOBUTH U
MIPOBEPUTH HAIMOHAILHOCTh JIFOOOTO TOPTrOBOTO CyIHA, HE3aBUCHUMO
oT (mara, eclmi OHO HApPYUIMJIO WJIHM IIOJI03PEBAETCS B HApPYyLICHUH
npasuil KouBennuu. KoManaupsl BOGHHBIX WIH CHELMATIBHBIX CYIOB
B JTHX CIIy4asX MOTYT COCTaBUTH MPOTOKOJN, KOTOPBIA CIYXKHT
JIOKa3aTelbCTBOM TP PACCMOTPEHUH JieNa O MOBPEXKICHUH WU
paspsiBe kabems (cT. 10).

KoHBeHIIMs ycTaHABIMBALT, YTO JIIOOBIE BOIPOCHI, CBI3aHHbIE C
HApYIICHUSIMH €€ TIOJIOKEHH, MOTYT PacCMaTpUBAThCS CYIeOHBIMU
YUpeXIEeHUIMH TocyaapcTBa ¢ara CyAHa, Ha KOTOPOM COBEPILIEHO
HapyIIeHHE.

[To mpemnmoxxenmro Poccnm 18 mas 1899 . B I'aare coOpaach
KoH(epeHIsl, B KOTOPOH MPHHSIIO ydacTue 26 TocyaapcTB: ABCTpo-
Benrpusi, Tepmanus, benbrus, Kurait, Hanusa, Wcnmanus, CIHIA,
Mekcuka, @®paniums, BenukoOpuranus, [perwms, Wramus, SAnonus,
JlrokcemOypr, YepHoropusi, Hwumepmanmer, MHWpan, Ilopryrams,
Pymbnms, Poccus, Cepbusi, Cuam, [Berms, Hopserusi, 11IBeiinapus,
Typuus, bonrapus (He mpucyTcTBOBaiu rocynapcrsa LleHTpanbHol n
HOxuO0I AMepukn). DTa KOH(pEPEHIMS TOMyqnIIa, KaK | MOCIIeTyIOMas
Kondepenuust 1907, HazBaHNE «MHUPHOI», IIOCKONBKY O(QULIHATBEHON €€
3amavueli ObUTO OTpaHWYCHHE BOOPY)KCHMM H OOECIICUCHHE MHpa.
Hukakoro pesynsrara B CMBICIE OIpaHUYEHHs] BOOPYKECHUHA Ha
KoH(pepeHIIH He OBLIO JOCTUTHYTO. BB MPUHSTHI IHIE MTOKEIAHNS
«00 OrpaHHUYEHUH PacXO/IOB Ha BOGHHOE JIENI0, KOTOPHIMU B HACTOAIIIEE
BpeMsi OOpeMEeHEH MHUp, B YaCTHOCTH O CONIAIICHHH I10 ITOBOIY
BBEJICHUSI HOBBIX THIIOB W KaIMOPOB MOPCKOTO OpPYXHUS» H  «00
OTPaHMYECHUH CYXOMyTHBIX M MOPCKHX BOCHHBIX CHJI M BOEHHOTO
Oromkeray. KoHdepeHnns mpuBena, OMHAKO, K 3aKITIOYCHUIO 29 WO
1899 . Tpéx KoHBEHLMIL; 1) O MUPHOM pa3peleHHH MeXTyHApPOIHbIX
CTOJIKHOBEHHH; 2) O 3aKOHaX M OOBIYasX CYXOIyTHOH BOWHBI, 3) O
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npuMeHeHnH JKeHeBCKOil KOHBEHITMH O PaHEHBIX U OOJIBHBIX K MOPCKON
BOWHE. bpumM NpuHATBL €€ TpU JEKIapaluM, KacaBIIUecs
OTpaHNYeHHS BOCHHBIX AeiicTrii [14-16].

Buny o0mei HEYIOBJIETBOPEHHOCTH pe3yasTaTaMu
koH(pepermmu 1899 roma ameprkanckuit mpesuaeHT Teomop Py3Bensr,
VHUIIMATUBA KOTOporo Oblia momaep:xkaHa Poccuell, mpemmoxu
CO3BIB BTOpOH «MHpHOH koHGepenuuu». Ilocnenusas cobOpanack
BHOBE B l'aare 15 wmronst 1907 . mpu ygactiu 44 rocymapcTB — BCEX
YYacCTHHKOB TMepBOil KoH(epeHuuH (T.e. — TMOCIE OTACICHHS
Hopeernn ot IIBenmu — 27 TocymapcTB), a Takxke 17 rocymapcTB
IOxnoit u LlentpanbHoit AMepuku: ApreHTuHsl, bonusun,
Bpasummn, Benecyansl, Komym6un, [aparsas, Ilepy, Ypyrsas, Ywm,
OkBajopa, I'antu, I'Baremansl, JlomrHukaHckoi pecmyoinuku, KyOsl,
Hukaparya, Ilanambl, CanbBagopa. IloaTBepivB BbIpaKEHHOE B
1899 r. xemanme 00 OrpaHWYEHWH BOEHHBIX TATOT, KOH(EPEHIUs
MepecMOTpelia TP KOHBEHIINY, onoopeHHble B 1899 1., u npunsna 10
HOBBIX, OTHOCAIIMXCA K BONPOCaM HEUTpaluTeTa WU OTHACIBHBIM
BOMpOcaM IIpaBa MOpCKOM BoWHBI. KoHBeHIMH, 3aKmouéHHBIE 18
okTsiOpst 1907 T., IUTHPYIOTCS B MEKIYHAPOTHOM NPaKTHKE U
JUTEpaType Ioj HIDKEyKa3aHHBIMU ITOPSAKOBBIMM HOMepamu: 1) o
MHPHOM Da3pelIeHHH MEXIyHapOAHBIX CTOJKHOBEHHH; 2) 00
OTpaHMUYEHUH CIIyYaeB oOOpalleHus K CHie A B3bICKAHHUS 110
JIOTOBOPHBIM JIONTOBBIM 00s13aTenbeTBaM; 3) 00 OTKPBITHH BOCHHBIX
NeHCTBHIA; 4) 0 3aKOHAX W OOBIYasIX CYXOITyTHOHM BOWHEI; 5) O TpaBax
1 0053aHHOCTSIX HEHUTpaNbHBIX JIEp>KaB M JIML B CYXOIyTHOH BOHHE;
6) O IONOKEHHH BPAKECKUX TOPIOBBIX CYIOB IPHU OTKPBITHU
BOCHHBIX JICHCTBUH; 7) 00 OOpallleHMH TOPrOBBIX CYIOB B BOCHHBIC;
8) 00 ycTaHOBKE aBTOMAaTHYECKUX KOHTAKTHBIX HOIBOAHBIX MHUH; 9) 0
O6omOapaAMpoOBKE MOPCKMMH CHJIaMM BO BpeMs BoitHbl, 10) o
NPUMEHEHUH K MOPCKOW BoiiHe Hayan JKeHeBckoil koHBeHIuH; 11) o
HEKOTOPBIX OTPAaHMYEHHSAX B TIOIb30BAHMH ITPABOM 3aXBaTa B MOPCKOM
BOiiHE; 12) 00 yUpeKJIeHUU MEXIYHAPOIHOTO MPHU30BOTO cyaa; 13) o
mpaBax W OOS3aHHOCTAX HEHTPATbHBIX JEpXKaB B MOPCKOW BOWMHE.
IMomumo TOTO, KOH(EPEHIMs MPHUHSIIA JEKIapaldio O BOCIPEIICHUN
METAaHUS CHAapsAA0B M B3pBIBUATBHIX BEIIECTB C BO3AYIIHBIX CYNOB, a
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TaKKe P MOXKETaHW#, B T. 4. O PErYJIUPOBAHUM IpPaBa MOPCKOU
BOWHBI M O TOATOTOBKE TPEThe «MHPHON KOH(EPSHIIUUY.
KonBenmmm 1907 r. (3a uckimouenneM 12-if, He BCTyNUBIIEH B CHITY)
SIBJISIFOTCS JICHCTBYIOIIMU MEXKyHAPOIHO-TIPABOBBIMH
JIOKyMEHTaMH, TPU3HAHHBIMH OOITBIIMHCTBOM TOCYIapCTB MHPA.
KonBenmuss 00 oOpalieHHM TOPIroBBIX CYAOB B BOEHHBIE,
HalpuMep CONEPXKUT TPaBWIIA, BBINOIHEHHE KOTOPHIX OOeCIieurBacT
NPaBOMEPHOCTh OOpAIlIeHUs] TOPIOBHIX CYIOB B BOCHHBIE W JaeT
BO3MOXKHOCTb MM ITIOJTB30BaThCs MPaBaMU W OOSI3aHHOCTSIMHA BOEHHBIX
Kopabmneir. OOpallieHHOEe W3 TOPTOBOTO B BOCHHOE CYMHO JIOJDKHO
HaXOIWUTHCS TIOJ MPSIMOW BIIACTHEO M HETIOCPEACTBEHHBIM KOHTPOJIEM
rOCy/IapcTBa CBOETO (hriara, KOTOpOE HECET 3a HETO OTBETCTBEHHOCTB;
OHO TIOJVICKUT BHECCHHUIO B CITUCOK CYJOB BOSHHOIrO (hIoTa M 00s13aHO
HOCHTh BHEITHHE OTIMYUTENIbHbIE 3HAKd BOEHHBIX CYIIOB CBOEH
HAI[MOHAJIFHOCTH,  KOMaHIMp  CymHa JIOJDKEH  COCTOSTh — Ha
TOCYIQpCTBEHHON CIy)kOe M OBITh Ha/IekKaluM 00pa3oM Ha3HaueH
KOMITETEHTHBIMH BJIAaCTSIMH; WUMS KOMaHIMpa BKIIIOYAETCS B CIHCOK
ouriepoB BoeHHOTo (ioTa, a SKHIAXK CyJHA MOMYMHSCTCS MpaBHIaM
BOWHCKOM JWCHWIUIMHBL, Ka)KIO€ TOPIOBOE CYIOHO, OOpallieHHOe B
BOCHHOE, O00S3aHO COOIIONAaTh 3aKOHBI M OObIYaM BOMHEL MeECTO
oOpaIlieH!st TOProBOTo CylHAa B BOGHHOE B KOHBEHIIMH HE OIPEIENICHO,
T. K. €€ YYaCTHHKH HEe CMOIJIN JJOCTHYh COIVIAILICHHS [10 TOMY BOIIPOCY.
Eme ogHuMm u3 HamOollee BONHYIONMX MHPOBOE COOOIIECTBO
BOIIPOCOB OBUT BOIPOC O PEXUME CYIOB B TIOPTax M Ha CYAOXOIHBIX
MYTSAX MEXIYHAPOTHOIO 3HAYCHUS, KOTOPBIA 10 OOIICIPU3HAHHOMY
MPaBUITy TOAJIEPKUBAETCA CHJIAMH TOCYIapCTBa, B KOTOPOM TaKhe
MOPThl WJIM CYAOXOJHBIE IyTH pacroyiararoTcs. B cooTBeTcTBUM C
BHYTPEHHUMHU 3aKOHOZATEILCTBAMHU ITHX TOCYJIapCTB
YCTaHABIUBAIOTCS TPeOOBaHUS MO MPEOBIBAHUIO CYIOB B TIOPTY, IO
3aX0My W BBIXOAY W3 TMOpTa, O TPaH3UTE 4Yepe3 BOABI IOPTOB
(BHyTpeHHHE BOJBI TOCYZapCTBa) M O pEeXHME TNPoXoJa II0
CynoxomHbIM TyTsM. OIHako B CiIydasX, KOTJa Takhe OOBEKTHI
WCTIONB3YIOTCS [T MEKAYHAPOIHOTO COOOIIEHNST BOSHUKAET BOIIPOC
00 MX MEXyHapOIHO-IIPaBOBOM pexume. [IpaBoBoe perynupoBaHue
JeSITeNbHOCTH Ha OTHX OOBEKTax OCYIIECTBIsieTCs Ha 0Oase
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MIPUHIWIIOB ¥ HOPM MEKAYHAPOAHOTO MPaBa, 3aKPEIJICHHBIX B JIBYX-
WIM MHOTOCTOPOHHHX MEXIYHApOAHBIX JoroBopax. Cpeam HUX:
3axmounTenbHEIA akT Benckoro xonrpecca (1815 r.), benrpamckas
KOHBEHIIUS O pexkume cynoxonctBa Ha JlyHae (1948 r), Ak,
Kacaroluiics CyIOXOJICTBA M SKOHOMHMYECKOTO COTPYIHUYECTBA
MEeXIy rocyaapcrBamu Oacceitna peku Hurep (1963 r.), KonBenims,
Kacaromasicss pasButus OacceitHa o3epa Yax (1969 r), lorosop o
Oacceiine pexu Jla-Ilmara (1969 r.), JloroBop 0 cOTpymHHUYECTBE B
Awmazonnu (1978 1) [17, c. 47].

Kaxneiii w3 ymoMsHYTBIX JOKyMEHTOB pa3palarbiBajica |
NpUHAMAJICS MPUMEHHUTENFHO K KOHKPETHOMY BOAHOMY OOBEKTY.
OnHako  UCTOpUS  MEXKAYHApOOHO-IPABOBOIO  PEryIMPOBAHUS
CY/IOXOAHBIX IyTe MEXIyHapOAHOTO 3HA4YEHHS 3HAET TaKxkKe U
JIOTOBOPBI  Ooylee  OOIEro xapakTepa, KOTOpBIe, BIIpOYEM, HE
MOMYYWIM INIMPOKOTO TPW3HAHWA, Cpeau HUX bapcenmoHckas
KOHBEHIUS O CYOXOIHBIX BOAHBIX MyTSIX, UMEIOIUX MEXIYHAPOIHOE
sradeHue (1921 1) m XeTbCHMHKCKWE TpaBHia HCIIONB30BAaHUS BOI
MEXIyHapoAHbIX pek (1966 r).

Kondbepennus, mporoausiasics B anpene 1921 roma B bapcenone
nof, arupoi Jluru Hammii, npuHsiia JBE KOHBEHLIMM CO CTaryTaMu O
cBOOOZIE TpaH3WTa U O PEKHME CYHOXOIHBIX ITyTEH MEeXTyHapOIHOTO
3Ha4YEHMs, a TAKKe JBE PE3ONIOIMHU: IO BOMPOCAM MEXTYHAPOTHOTO
pEeXuMa MOPTOB U MO BOMPOCAM MEXIYHAPOJHOIO PEKUMA KeJIe3HbIX
JIOpPOT.  YKa3aHHBIMH PpE30NIONMSAMH OBUTH 3aJIO’KeHBI Havana i
JajbHeHen pa3paboTKu MEKIYHAPOAHBIX aKTOB O PEKMME MOPTOB H
YKEJIE3HBIX JIOPOI, KOTOPOE HAIIUIO CBOE BOIUIOLLEHUE B IPUHATUM ABYMS
romamu nozxe, B 1923 rogy B JKeneBe, ByX KOHBEHIIHIA CO CTaTyTaMH O
MEXIYHApOAHOM PEKUME MOPCKHX IMOPTOB M O MEXIYHAPOIHOM
pexxuMe Jkene3HbIX gopor [18, c. 27].

Craryr o cBoOome Tpam3uta [l9] mnpenycmarpuBaer, dYTO
«MEpONPHATHSA, TIPEATPUHNMAEMbIE YIaCTHUKAMH CTaTyTa, O0JerdaioT
CBOOOJIHBIN TPaH3WT MO JKEJE3HBIM JIOPOTaM U BOJHBIM ITyTSIM», IIPU
9TOM B OTHOIIICHWH TPaH3HUTA HE JIOJDKHO OBITH HUKAKOTO Pa3IAINs HITH
JWMCKPUMHMHALIMM B CBSI3M C HAIMOHAJBHOCTBIO JML, (hIaroM CyaHa,
COOCTBEHHOCTBIO TIEPEBO3MMBIX TPAaH3UTOM TOBApOB, MECTOM HX
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MPOMCXOK/ICHUS, BBO3a, Ha3Ha4eHUs U T. 1. OcyIecTBIeHNe TpaH3UTa
caMo Mo ce0e He MOXET SIBUTHCS OCHOBAHHMEM JUISl B3MMAaHHS KaKHX-
mibo cbopoB. CraryT mpeaycMaTphBaeT MPaBO TOCYIApCTB, B HEM
YYaCTBYIOIMX, HE JONMyCKarhb TpaH3UTa TOBAapOB, BBO3 KOTOPBIX
SBIISIETCS 3aNPEILEHHbIM.

CornacHo [IpeamOyne KoHBeHIMH, rocygapcTBa-y4acTHUKH
HAMEPEHbl ~ «IPOBO3IVIACHTH MPaBO CBOOOJHOTO TpaH3WTa |
OCYILECTBIISITh PEryAHPOBAaHHE TAKOTO TPAH3WTA B KAaUECTBE OHOTO
U3 JIydlIUX CHOCOOOB  Pa3BUTHSL  COTPYIHHMYECTBA  MEXIY
rocyapcTBaMm». JTO TMOJIOKEHHE, OHAKO, KaK CIENyeT U3 CTaTbu 6
CraryTa, HE paccMaTpUBaIOCh KaK HOpMa OOLIEr0 MEKAyHAPOIHOTO
npaBa, IpUMEHMMas H K TOCYAapcTBaM, HE  SBIITIOLIMMCS
ydyacTHUKamMu ~ bapcesnoHckoil koHBeHIMHU. J[EHCTBUTENBHO, IIO
CMBICIy  CTaTbu 6, TIOCy#AapCTBa-ydaCTHHMKH He  00s3aHbI
MPEAOCTABIATH CBOOOJHBII TPAH3UT BCSKOMY TPETHEMY TOCYIapCTBY,
32 MCKIIOUCHHMEM CIydasi, KOTZla «OOHUM U3 3aMHTEPECOBAHHBIX
rOCYAapCTB-y4aCTHUKOB IIOKa3aHbl yOeAUTEIbHBIC JOBOIBD) B IOJIb3Y
TaKOTO TpaH3UTa. TpaH3UT NpenocTaBisieTca He OecIuiaTHO, HO
Tapudbl 3a TPaH3UT MODKHBI OBITh, commacHO crathe 4 Craryra,
«pasyMHbIMW»  (reasonable). CormacHo ctatee 2  Craryra,
rOCyAapCTBa-y4aCTHUKHA 0053aHbl  CIIOCOOCTBOBaTb  CBOOOAHOMY
TPaH3UTY MO JKEIE3HOAOPOKHBIM M BOTHBIM IyTSAM, YIOOHBIM IS
MEXAyHApoAHOro Tpauzuta. OHM  BOpaBe INPHHATH  MEPHI
oOecrieueHnst 0€30MaCHOCTH ITyTeH, CPEACTB COOOIMIEHUS M APYTHX
CBOMX MHTEPECOB, OTHOCAIIMXCS K TpaH3uTy (cT. 5 Craryra). Kpome
Toro, crarbsd 3 CraryTa MpeaycMaTphuBacT, 4To KpoMme COOpOB I
MOKPBITUS PacXOOB Ha YNPAaBICHUE W HAA30p B CBSI3U C TPAH3HUTOM,
rOCyAapCTBa-y4aCTHUKA HE JODKHBI M HE BIIPaBE YCTAHABIMBAaTh
KaKHX-JI100 CIIeMaibHbIX COOPOB 3a TPAH3UT.

Ocraercsi OTKPBITHIM BOMPOC O TOM, MOXHO JIM CUUTATh STH
3aukcupoBannbie B  bapcenonckoir koHBeHmmm 1921 roma
IOPUANYECKUE TPEANUCaHUS OOBIMHBIMH HOPMaMH COBPEMEHHOTO
MEKIyHapOAHOTO IIpaBa W B ITOM KayeCTBE IPHUMEHIEMBIMH KO
BCSIKOMY TPaH3HTY, B TOM YHCIIE TAKOMY, IIPH KOTOPOM MEPECEKAIOTCS
HE TOJBKO I'OCYIapCTBEHHBIE I'PAHHULBI, HO M pasrpaHUUIHUTEIIbHBIC
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JUHUA MEXITy KOHTHHCHTAIHHBIMU IIETb(PaMH — €CIH Pedb HUICT O
TPaH3UTE TPY30B OIHOTO TOCYAAapCTBA MOCPEACTBOM TPYOONPOBOIA,
MIPOJIOKEHHOTO Ha KOHTHHEHTAJIHHOM IeNTb()e APYTOTro roCyaapcTBa.

CraryT O pexuMe CYIOXOIHBIX IyTel MEXIyHapOIHOTO
3HaueHus [20] mpegycMaTpuBaeT IPUMEHEHHE YKa3aHHOTO PeXHMa B
OTHOIIIGHUH PEK, KOTOphle Ha CBOEM CYIOXOTHOM HPOTSKCHUU
MEPEeCeKaloT [0 BHAJCHUA B MOpPE TEPPUTOPHM  PA3IUUHBIX
TOCYIapCTB WM TIPOTEKAIOT BIOJb MX TPAHMIL.

B ommnuume ot ycranosieHHoro Ha Benckom konrpecce 1814 rona
mo wHWIMaTuBe mpeactaputens Ilpyccum ['ymOombara mpuHITHIIA
CBOOO/IBI  CYJIOXOJICTBA HAa MEKAYHAPOAHBIX pEKax JIMIIb  JUIS
MpUOPEXKHBIX TOCYAApCTB (MPUMEHHUTENFHO K CYNOXONCTBY Ha Peiine)
Bapcenonckue xonseHumu 1921 roma mpemycMarpuBaroT NpHUMEHEHHE
MIPUHIUIEA CBOOOIBI CYJIOXONCTBA JUISi BCEX YYACTHUKOB KOHBEHIMH
0C30THOCUTEIIHFHO K TOMY, SIBILTIOTCS JTM OHU TPUOPESIKHBIME FUTH HET.
[Ipu sTOM rpakmane, Tpy3bl U Cyla JAOTOBapUBAIOLIMXCS TOCYIAPCTB
JIOJKHBI BO BCEX OTHOLIECHUSIX IOJIB30BAThCSl COBEPILIEHHO OTMHAKOBBIM
pexuMoM. OIHAKO KaXIoe U3 MPUOPESKHBIX TOCYIAPCTB HUMEET
WCKITIOYUTENIFHOE TPaBO Ha COBEPILICHHE KaOOTaKHBIX IIEPEBO3OK.
[Mpusrm cBoOOABI CYHOXOICTBA, 3AIOKCHHBIA B KOHBEHIMSX, OBLI
OCHOBaH Ha CTPEMJIGHHH BOCHPEISTCTBOBAaTh  MPEeoOIIalaHnIo
OKOHOMHYECKOTO  BIMSHHS BEIMKAX JIEpKAaB B  IMPUOPEIKHBIX
rocygapctBax. llomoxkeHust craryra He MMEIOT NPUMEHEHUS B
OTHOIIICHUH CYJOXONICTBA BOCHHBIX M TIOJNHWICUCKUX CYIOB, CYIOB,
OCYILIECTBILSIIOIIMX HaI30p, a PaBHO M JPYTHMX CYJOB, BBIIOIHSIOIINX
byHKIIH TyOIaHON CTy>KO0bI [17, ¢. 48].

KonBennust o cBoOonme TpaHzuTa Obuta paruduuupoBaHa 27
roCyapcTBaMH, KOHBEHLHMS O PEXUME CYyHOXOAHbIX myTed — 16. B
YHCIO TOCYIApCTB, PaTH(UIMPOBABIINX 00€ KOHBEHIIUH, BXOMASAT
Anrnmus, @panuus, Utanus, bonrapus, Janus, Unaust, Ounnsaaaus,
Hopeerns, Ywmm, Homas 3emanaus. BHe mgeiicTBUS KOHBEHIHN
octanucs CIIA u CCCP.

Koudepenmus Jlurn Harmii, kotopast coctosiiack B I'enye 10
anpenst 1922 ropa, mpemiokuia B CBOEH PE30IONUN HOPMY O TOM,
yTo MeXayHapomHasi KOHBEHIIHSA, KACaIOMIascsl peKUMa COOOIICHHIHA,
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MPEeTyCMOTPEHHAs] B MUPHBIX JIOTOBOpax, JOJDKHA OBITh 3aKITIOYE€HA U
BHEIPEHA B >XKU3Hb KaK MOXHO CKopee, mockoibky u Crarest 379
Bepcanbckoro 1oroBopa M COOTBETCTBYIOIINE CTAThH MHBIX MHUPHBIX
JOTOBOPOB  MPEAyCMaTPUBAIOT  TOATOTOBKY  YHUBEPCAJIbHOU
KoHBeHIIMYN 0 MEXITyHAPOTHOM PEXHIME TTIOPTOB.

B 1923 . B XeneBe cocrosiiack koH(epeHims Komurera
KOMMYHUKanuii ¥ Tpan3urta Jlurm Harmmit. Ha Helt ObuiM mpHHSATHI
Konsenmus n CtaTtyT 0 MEXIYHAPOTHOM PEKIME MOPCKHX ITOPTOB.
KoHBeHmust pacrpocTpaHsieTcss Ha MOPCKHE TIOPTBL, OOBIYHO
roceniaeMble  MOPCKAMH CylaMH W CIyXal[e Ui BHEIIHEH
ToproBnu. OHa 3arparuBaeT JIMIIb HEKOTOPBIE BOIPOCHI pPEXUMa
MOpCKUX moptoB [21, c. 118].

Kenesckas Konseniust n CtatyT 0 MEXIYHapOIHOM DPEXHME
MOpCKuX MopToB 1923 roma [22] BHepBble Ha MEXIYHAPOTHOM
YPOBHE YCTAaHOBWJIA, YTO KaXAas IOTOBApPHBAIOLIAsCA CTOPOHA
00s13yeTcss 00ecneunTh CydaM JIFo0O0ro JpYyroil JOroBapHBaroIIeHCs
CTOpOHBI OOpalieHne, paBHOE TOMY, KOTOPBIM TIONB3YIOTCS €€
COOCTBEHHBIE CyJIa WM CyJia JF00O0Tr0 JIPYTroro rocynapcTsa B MOPCKHX
[OpPTax, HAXOMAIIMXCS IO €€ CYyBEPEHHWTETOM WM BIACTBIO, B
OTHOIIEHUH CBOOO/BI JOCTyIa B IIOPT U €0 MCIOIb30BaHMUs, a TAKKE
TIOJTHOTO TIOJIB30BAHMS JIBTOTaMH, KOTOPBIE OHA TMPEIOCTABISIET IS
CYIOXO/ICTBA U KOMMEPUYECKUX OTEpalil X CylaM, UX TOBapaM U HX
naccakupaM. YCTaHOBIIEHHOE TaKHM 00pa30M paBEeHCTBO OOpaIeHUs
pacmpocTpaHsieTcsi Ha BCAKOTO poJa JIBIOTHI, Kacarolluecs
MPEIOCTABICHHUSI MECT y MPUYATIOB, BBITPY3KU U MOTPY3KH, a TaKKe
BCSIKOTO poJa TONUIMH M COOpOB, B3UMAEMBIX OT WMEHH WM IS
NPaBUTEIbCTBA, O(UIMANBHBIX BJIACTEH, KOHIECCHOHEPOB MU
BCSKOrO poaa yupexneHuil. B coorBerctBun co crareeil 1 Craryra,
MOpPCKAMH TIOPTaMU CYHUTAIOTCS TOPTHI, HOPMAJIHHO MOCEIIAeMbIe
MOPCKUMH CyJaMH U CITyXKalllie sl BHeITHeld Toproeiu. Ero HopMbl
HE pacIpOCTPAHSIOTCS Ha Ka0OTaX, OYKCHPHYIO W JIOIIMAHCKYIO
CITy>KOBI, BOGHHBIE, MOJHUIIEHCKUE Cyla M Cy[a, OCYIICCTBISIONIIE B
JT000M BHIIE OOIIECCTBEHHYIO BJIACTh, W JIIOOBIC APYTHE Cyma, KOTma
9TH TOCIEAHUE CIY>KaT HUCKIIOYUTEIHHO IIENIIM BOEHHO-MOPCKUX,
BOCHHBIX WM BOEHHO-BO3IYIIHBIX CHJI KakoOro-lmOo rocyaapcTsa, a
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take CTaryT HE pacHpOCTpaHSICTCS HA pPHIOONIOBHBIE Cyaa W
MIPOAYKTHI X Mpombicia (ctatek 10-14 CraryTa).

bapcemonckue n JKeHeBckre KOHBEHITUH M CTAaTyTHI O CBOOOJIE
TPaH3UTA, O PEXKHUME CYJOXOAHBIX IMyTeW MEXTyHapOJHOTO 3HAUEHMUS,
0 MEKIYyHapOAHOM PEXHME MOPCKUX IOPTOB Ha CETONHSIIHUI JEHb
SIBIISIFOTCS JIeUCTBYIOIINMHU JIOKyMEHTaMH, OJTHAaKO HE
00IePU3HAHHBIMH.

KoHBeHIIMS 0 MEXAYHApOIHOM pEXKHUME MOPCKHX IOPTOB
BIEPBbIE HAa MEXKIYHApOOHOM YyPOBHE 3akpenwia CcBOOOdy
COOOIIEHHUH TTyTeM 00s3aTeTbHOTO YCTAaHOBIEHHUSI B MOPCKHX TIOPTax,
HaXOMSAIIMXCSA MO MX CYBEPEHHUTETOM U B UX NMOJYMHEHUH, B LEJSIX
MEKIyHAapOAHOW TOProBIM paBHOE OOpallleHHe Al CYyHOB BCEX
JIOTOBApHUBAIOLINXCA TOCYAApCTB, HAXOMSIIMXCA Ha HUX TPY30B U
[acCa’KUPOB.

CraryT 0 MEXIyHapoAHOM peXKHME MOPCKHX IIOPTOB
NpeycCMaTpUBacT IPEIOCTaBICHHE HA YCIIOBUSX B3aUMHOCTH IS
TOPIrOBBIX CYJOB CTpaH-y4acTHHUL KoHBeHIMH CBOOOJHOrO A0CTyNa B
UX TIOPTHl U PaBHBIX C COOCTBEHHBIMHU CyIaMH WJIM CyAaMH J10O0ro
JpYroro rocydapcTBa IpaB B OTHOLIEHMM IIOJIb30BAHUS IOPTaMU
(mpenocraBieHHe MECT y NPUYAJIOB, MOTpy3Ka-pasrpy3ka U Apyrue
KOMMEpYECKHE OIepalyn), a TaKKe B3UMaHMA JIHOOBIX COOpPOB U
nouutuH (ctathst 2). Ilepeyenp monumH U cOOpOB, B3UMAaeMbIX B
MOpTax, a TaKKe MONUIEHCKHE M HAaBUTaLMOHHBIE TPaBUiIa JOJDKHBI
3apaHee  ONMyONMKOBBIBaTbCS O  BCTYIUIGHHMS HX B CHIY.
AnMUHUCTpanus NMopTa AOKHA UMETh BCE 3TU JIOKYMEHTBI, YTOOBI
MMM MOIJIM II0JIb30BaThCs 3aMHTEPECOBaHHBIE JuLa (cTarhs 3).

Bess uH(opMmanus o0 monuiMHax W cOOpax, B3UMAeMbIX IS
UCTIONB30BaHUA U HYKA IIOpPTa, NOJDKHBI HaAJeXKalluM o0pa3zoM
OIyONIMKOBBIBATBCS 70 WX BCTYIUIGHHS B cuily. BrlmeykazaHHoe
KacaeTcs Takxke OObluaeB IOpPTa M IOPTOBBIX MNpaBWi. B Kaxmom
MOPCKOM TIOPTY TIOPTOBBIE BJIACTH JOJDKHBI UMETH JIJISI CBOOOIHOTO
O3HAKOMJIGHHMS JIMIAMH, HWMEIOIIMMH K 3TOMY OTHOIICHHE,
JEWUCTBYIOIINI IepedeHb MOLUIMH M cOOpOB, B3UMAEMbIX B IIOPTY,
PaBHO KaK U KOIMH 0ObIYaeB MOPTa U TIOPTOBBIX MPaBUII (CTAThs 4).
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TamoxeHHBIC U APYTHE MONUIMHEI, @ TAK)KE MECTHBIC HAJIOTH U
cOOpBI, CBA3aHHBIC C SKCIOPTOM WIIM UMIIOPTOM TOBAapOB dYepe3
MOPTHI, JOJDKHBI B3BICKMBATHCSI CO BCEX CYZIOB HAa PaBHBIX YCIIOBHSX
0e3 KakoH-mM0O JUCKPUMHUHALIMK IO OTHOIICHHIO K COOCTBEHHBIM
cymaM WU cymaM Jo0oi apyroit crpasbl (ctates 5). IlonmokeHus
KoHBeHIIMM HE paclpoCTpaHSIIOTCS Ha KaOOTaKHBbIC MEPEBO3KH U HE
3aTparvBalOT IpaBa TOCYAapCTBA B OTHOIICHWW OpraHu3alid U
perIaMeHTHpPOBaHUS OyKCHPHOW M JIOIIMAHCKOM CIy:X0 B CBOHMX
MOpTax.

CremyromuM BaXHBIM IIIarOM B YCIUTUSX TPABHUTEIBCTB II0
OCYILECTBIICHUIO KOU(PUKAIIMY U PA3BUTHIO MEXTyHAPOIHOTO NpaBa
ctayna pesomonus AccamOien Jlurm Harwid ot 22 centsaops 1924
rofa, B KOTOpOH IMpeayCMaTpUBaIOCh CO3/IaHKE TOCTOSHHOTO OpraHa,
nmenyemMoro  KomurTeToM  SKCIEpTOB Ui MPOTPECCHUBHOM
Komu(UKaMyu MEXIyHapOTHOTO MpaBa, COCTaB KOTOPOTO JOJDKEH
OBUT TIPE/ICTABIATh «IJIaBHBIE ()OPMBI NUBWIM3AIMH U OCHOBHBIE
MpaBOBBIE CHCTEMBI MHpa». B 3amady storo Kommrera, cocrosBIero
u3 17 »SKCHepToB, BXOAWIM IMOATOTOBKA TIEPEYHS BOIPOCOB,
«pEeTYNMpOBaHMWE  KOTOPBIX  TIOCPEACTBOM  MEXKAYHAPOIHOTO
COTTIAIICHUS»  SIBISUIOCH  (OKETATENbHBIM W OCYIIECTBUMBIMY,
MocTelytoniee M3ydeHHe 3aMeYaHHid IPABHTENECTB 10  JTOMY
NepeyHI0 M TPEIOCTaBIeHWE JMAOKIaZa II0 BOMIpPOCaM, KOTOpBIE
SBJSUTUCH  «IOCTaTOYHO CO3PEBIIMMK», a Takke [0 MpOoIeaype
MOJITOTOBKM KOH(MEPEHIIMU JUIT WX YPEerylIupoBaHWs. OTo Oblia
repBasi MPEANPUHATAS B MHPOBBIX MacIiTabax TIOMbITKA HE
OTPaHUYMBATECA yPETYIMPOBAHWEM OTHETBHBIX M  KOHKPETHBIX
[IPAaBOBBIX MPOOJEM, a OCYIIECTBUTh KOMU(PHUKALUI U Pa3BUTHE
LIEJTBIX 00TacTel MEeXTyHapPOTHOTO MpaBa.

[Tocme mpoBeaeHus psiga KOHCYIbTAUN C MPaBUTEIBCTBAMU U
Cosetom Jluru Accambriest B 1927 rogy npHHsIa pelieHre O CO3bIBE
JUTUTOMATHYECKOW KOH(MEPEeHIINH ISl KOMU(MUKAIIMH TPEeX M3 TITH
TEM, KOTOpbIe, IO MHEHWI0 KomuTera SKCHEpToB, SBISUIACH
«IOCTaTOYHO  CO3PEBIIMMK», a HWMEHHO: 1) TpakIaHCTBO,
2) TeppuTOpHAIbHBICE BOABI U 3) OTBETCTBEHHOCTh TOCYHApCTB 32
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ymepd, HAHECEHHBIM HAa WX TEPPUTOPUH  JUYHOCTH WA
COOCTBEHHOCTH UHOCTPAHIICB.

BriepBeie TOMBITKa BCEOOBEMITIONIEH KOMU(PUKAIIMA MOPCKOTO
npaBa ObuIa MpeanpuHaTa Ha [aarckoil KoHpepeHIuH, KoTopas ObLIa
co3BaHa Mo pemreHuio AccamOnen Jlurn Hammii, u mpoxoamia ¢ 13
Mmaprta mo 12 anpenst 1930 . B xoHgepeHpn npussio ydactue 51
rocynapctBo. Ha Hel, B YaCTHOCTH, paccMaTpUBaJINCh HEKOTOPHIC
BOIIPOCHl MEXIyHApOIHOTO MOPCKOrO MpaBa. BBuiy pasHomiacuid
MEXIy YYaCTHUKAMHU U HEXEJAHUEM KPYIHBIX UMIICPUATHCTUUYECKUX
JIep’KaB CUUTATHCS C MHTEPEeCaMU APYTUX TOCYIAPCTB HU TI0 OJHOMY
W3 PpacCMaTpUBAaBIIMXCS BOMPOCOB KOH(EPEHIMH HE YyAaloch
JIOCTUTHYTh CKOIIbKO-HHAOY /b 3HAYUTENBHOTO ycnexa.
[oarorornennniii  Komurerom Jlurm Haimii nmo kopugukanuu
MEXyHApOIHOTO TIpaBa 1 NPeICTaBJICHHBIN Ha KOH(EPEHIINH TTPOSKT
KOHBEHITMU O TIPAaBOBOM PEKUME TEPPUTOPHAIBHBIX BOJA, a TaKKe
HEKOTOpbIE€ PEKOMEHIALINY O OTENbHBIM BOIIPOCaM MOPCKOTO MpaBa
He ObpUIM e ofoOpeHsl. He OBDI Takke pemieH HaubOoiee
MPUHLUITHAIBHBIA BOIPOC O MIMPUHE TEPPUTOPUATHHBIX BOI (MHEHUS
Pa3IENUIUCh MEXKIY CTOPOHHUKaMHU 3-, 4- U O-MWIbHOW HIMPHUHBI
TEPPUTOPHATBHBIX BO). HecMOTps Ha 3T0, pe3ylibrarbl KOH(DEPEHIUU
CHITpAlI BAKHYIO pPOJIb B TMOCIEAYIOIEH KOTUPHUKAINE HOPM
MEXIyHapOIHOTO MOpCKoro mpasa. Ha Heit BriepBbie ObLT MOCTaBIEH
BOIIPOC O HEOOXOMUMOCTH MEXTyHapOIHO-IIPABOBON periiaMeHTaIn!
SKCIUTyaTallii €CTECTBEHHbIX pecypcoB MupoBoro okeaHa. Ha
KOH()EPEHIINU TAK)KE BIICPBBIC MIPEACTABUTENHN PsiJia CTPaH BhICKA3aIU
MHEHHE O HEOOXOAMMOCTH BBEIEHHS B MEXKAYHAPOIHOE MOPCKOE
NpaBO WHCTUTYTa Npuiexkamield 30Hbl. PazpaboranHsie Ha [aarckoi
KOH(EpEeHIINN TIPUHIIUIIBI, KacaBIIHMECS TIpaBa NPECIEAOBAHUS II0
«TOpSIYMM  cJieflaM», OBLTM BOCHPHHSTHL B TPUHATHIX IO3IHEE
MEXIYHAPOOHO-NPABOBBIX ~ aKTax. BaxHoe 3HaYeHHE  HMEJ0
MOJIOKEHWE CT. 2 TIPOCKTa KOHBEHIIMM O TIPABOBOM PEKHUME
TEPPUTOPUAIIEHBIX BOJ, KOTOPOE HApsAy ¢ THOM MOpS U €r0 Hellpamu
BKITIOYAJI0 B TEPPUTOPHIO MPUOPEKHOTO TOCYJapcTBa TaKkKe U
BO3AYIIHOE MPOCTPAHCTBO HAJl TEPPUTOPUAIBbHEIMU Bomamu. [Ipoekt
MpPU3HABAJI IIPABO MHUPHOIO IPOXOJAa HHOCTPAHHBIX BOEHHBIX U
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HEBOEHHBIX CYJOB Yepe3 TEeppUTOPHAIBHBIE BOIBI IMPHUOPEKHOTO
rocymapctBa.  KoHdepeHims  gama  BO3MOXKHOCTh — YTOYHHTH
opurManpHBIE  MO3WIMH  TOCYJapCcTB MO  PsAAy  BOIPOCOB
MEKIIyHapOAHO-IPABOBOTO  pekumMa MUpPOBOrO OKeaHa, YTO B
JANbHEWIIeM OONerdmio KOmU(pHUKAIUI HOPM MEXKIyHApOIHOTO
Mopckoro npasa [12, c. 37-38].

IMocne 1930 roma Jlura Hamwmii He mpoBoawia KakWX-ITHOO
HOBBIX OKCIEPUMEHTOB B oOmactu komubukammm. OpHako 25
ceHts0ps 1931 roma AccambGiiest JIuru npuHSIa BAXKHYIO PE30IOLIUIO
0 Tporeaype KOAu(pUKaIH, OCHOBHASI MBICIb KOTOPOH 3aKITI0YaIach
B VKPEIUICHUU BIMSIHUSA MPABUTEILCTB HAa Ka)JIOM J3Tare Impolecca
KopuuKanuy. JTa OCHOBOIOJAraromas uaes Oblia BIOCIEICTBUU
BitoueHa B Ilonoxxenne o Komuccum MexayHapOOHOrO IpaBa
Opranmzamuu ~ OObeAWHEHHBIX Harmwid  Hapsimy ¢ IpyTuMHU
PEKOMEHAAINSIMH, COEPKAIMHUCS B 3TUX PE3OTIONHAX, TAKUMH KaK
MOJATrOTOBKA MPOEKTa KOHBEHIMH KOMHMTETOM 3KCHIEPTOB U TECHOE
COTPYIHHYECTBO MEXIYHAapPOIHBIX W HAlUUOHAIBHBIX HAYyYHO-
HCCIIEI0BATEILCKUX HHCTUTYTOB.

[lepBas mombITKa HEODUITMATHLHOW  KOAWQHUKAIMKA — ObLIa
npeanpuHsaTa MHCTUTYTOM MeEXIyHapoAHOro npasa Ha Ilapukckoit
ceccun B 1894 romy [23, c. 328-329]. B BeIpaboTaHHBIX MHCTHTYTOM
[IpaBrax OTHOCHUTENFHO OIIPEIETICHUS M PeKUMa TePPUTOPHUATBHOTO
Mopst (MHCTUTYT TpWHSII WMEHHO STOT TEPMHUH) IMpeIarajioch
YCTaHOBUTH JIBa IOPUIAMYECKUX TOHATHUS: 1) TeppuTOopHambHOEe MOpe
LIUPUHON B IECTh MOPCKUX MUJIb, HAJl KOTOPHIM TOCYJAapCTBO UMEET
IIpaBO CYBEPEHHUTETa C COXPAaHEHHWEM IpaBa MHUPHOTO IMPoXonma U 2)
HEUTpanbHAs 30HA, KOTOPYXD B CIydac BOMHBI HEHUTPAIbHOE
MPUOPEKHOE TOCYNAPCTBO MMEET MPABO YCTAHOBHTH B AEKIIapaIiu O
HEUTpauTeTe WK IMyTeM CIelralbHOW HOTU(HKALIUY 32 TpeieaMu
HIECTUMUIBHOTO TEPPUTOPHAIILHOTO MOPs 10 NaJbHOCTH BBICTpeEla
OeperoBbix opymuit [24, c. 61]. Takoe NpeITIOKCHHUE BBIPAKAIO
JKeJIaHUEe HEKOTOPBIX TOCYAapCTB HMETh JBOMCTBEHHYIO UIMPUHY

TEPPUTOPHATBHBIX BOA: OOHY — OONIyl0 s BCEX MOPCKHX
TOCYJIapCTB Ha BCE€ BpeMs, a Jpyryro, Oosiee OOIIMPHYIO — HAa BpeMs
BOMHBI. Tak,  Hampumep,  Typmus, MMEBIIAs  LIUPUHY
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TEePPUTOPHAIGHBIX BOA B TPU MIUIH, OOBSBHIA BO BPEeMS BOWHBI C
Uranueii B 1911 rogy cBOMMHU TEppHUTOpPHATIBHBIMU BOJAMH TIOJIOCY
MOpS IUPUHOIO B TATh MWIb; PpaHmms JgekpeToM oT 18 okxrsadps
1912 r. npu3HanIa rocrno/ICTBO HaJ MOPEM Ha PACCTOSIHUU ILECTH MUIIb
ot 0a3sl orepanuii ¢uora [24, c. 61].

Takum 00pazoM, pa3BUTHE MEXKIYHAPOIHOTO ITyOIMYHOTO
MOpCKOTo npasa B nepuon XIX — Hayana XX BEKOB OTIMYAIOCH SIPKO
BBIPOKCHHOW aHTUBOECHHOMN OKPACKOH, CTPEMIIEHHEM K MUPY Ha MODSIX,
YTO  HECIHy4YailHO,  IIOCKOJIBbKY  BEPOATHOCTh  BOOPYKEHHBIX
CTOJIKHOBEHHH TOCYAapCTB ObUTa  Ype3BBYAiHO  BBICOKOW, a
KPOBOIPOJIUTHBIE BOIHBI Hayana XX Beka MOATBEPAWIN 3T0. PaboTsI
10 KoAMGUKALMM W TPOTPECCMBHOMY PAa3BUTHIO MEXIyHApOIHOIO
nyOMMYHOTO MOPCKOTO TIpaBa B paccMarprBaeMoe Bpems ObLIH
COCPEIOTOYEHBl Ha [BYyX HAaIpaBICHUSAX: AHTUBOCHHOM, MHPHOM
(T'aarckne xomBermmm 1899 w1907 T0OHOB) W OTHOCHUTENHHO
OTIPENIENICHNs] MaKCUMAJIbHOM INMPHHBI  TEPPUTOPHAIBHOIO  MOps
npuOpexxupIx  TocymapcetB  (laarckas koHdepenmms 1930  roma).
Heckonbko OCOOHSIKOM MO OTHOLICHWIO K STUM HANpaBICHHSM CTOHUT
Konpernmmst 00 oxpaHe MomBOTHBIX TenerpadHex kaOemedt 1884
OnHako ecny 1Mo MepBOMY W3 JBYyX HampaBieHHH JOCTHUYb Mporpecca
YAQJIOCh JIMIIb B J€J€ BBIPAOOTKM W TIOANMCAHMS MEXKTyHApOIHBIX
COIVIALIECHUM, KOTOpBIE, KaK U3BECTHO, HE MpenoTBparwin HU IlepBoii,
HU BTopo#i MupoBo#i BOWHBI, TIOKa3aB ciabocts Jlurn Harwii, To 1o
BTOPOMY — MPUHTH K OKOHYATEJIHHOMY pEIIEHHWIO BOMpOCa TaK HE
yIanoch, 1 KoH(epeHuuen ObUT BeIpabOTaH JIMILIb MPOESKT KOHBEHIIUU O
TEPPUTOPHANBHBIX BOmax (TepMUH OBUT BIoCiencTBHM, B 1958 romy,
3aMEHEH Ha «TepPUTOPHAILHOE MOpPE») ISl PACCMOTPEHUS B OyayIeM.
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Cepadumos B.B.

K.I0.H., JIOLIEHT, JIOLUEHT Kadeaphl MOPCKOTO
¥ TAMOYKCHHOTO TpaBa

HarmonansHOro yHUBEpCHTETA

«Opnecckast FpHIIYeCcKas aKaIeMUshy

(r. Onecca, YkpanHa)

VK 341.1/8

IHEPBASI KOH®EPEHIIUA OOH
11O MOPCKOMY IIPABY 1958 'O1A: BOITPOCBI
TEPPUTOPHUAJIBHOI'O MOPS
W ITPUIEJKAIIEN 30HBI

B cratbe paccMoTpeHbl HamOoliee aKTyalbHBIC BOIPOCHI, CBSI3aHHBIC C
OIIpEICTICHHEM TIPAaBOBOTO CTaTyca M PEXHMa HCIOIB30BAHUS TEPPUTOPHAIBHOTO
MOpsI, paccMmarpuBaBinuecs B xone mpoBereHus Ilepoit xondepenuun OOH Mo
MopckoMy TpaBy 1958 roma. OTMedaercst ncropudeckuii Bkinaza [lepBoii koHpepeHIn
B KOIU(MHUKAIHIO M MIPOTPECCUBHOE PAa3BHTHE MEXKTYyHAPOJHOTO ITyOIUIHOTO MOPCKOTO
npasa. [lonoxxuTenpHas OLECHKA UTOrOB KOH()EPECHIMH HE O3HAYaNa, YTO MPHHITHIMA
€0 KOHBEHIUSIMH OBUTH PEILICHBI BCE BOIPOCHI MEKIYHAPOAHOTO MOPCKOTO MpaBa Ml
YTO BCE UX IMOJIOXKEHMS CUHTAINCh HEU3MEHHbIMU. KOHBEHINM, NPUHATHIE 0 UTOraM
npoBeneHuss KondepeHiuu — 00 OTKpBITOM MOpe, O TEPPUTOPHAIBHOM MOpe U
IpHIeXaeil 30He, 0 KOHTUHEHTAJIbHOM IIenb(e, O PHIOOTOBCTBE M OXPAHE >KUBBIX
PECYpPCOB OTKPBITOTO MOPS — HOIYYHJIN IIHPOKOE TPU3HAHKUE TOCYAAPCTB, CTABIINX UX
YYaCTHHKAMH, TIOJOXKWIM Hadaao KOOU(HKAIWK ¥ IPOTPECCHBHOMY Da3sBUTHIO
COBPEMEHHOTO MOPCKOTO IIpaBa.

Knroueswie cnosa: Mopckoe npaBo, KOAUPUKALMS M MPOTPECCUBHOE Pa3BUTHE
Mopckoro mpaBa, IlepBas koHpepeHumss OOH mno wmopckomy mpaBy 1958,
TEPPUTOPHAILHOE MOPE, BBIXOJHBIC TUHUM.

Cepaghimos B.B. Ilepma kongpepenuyia OOH 3 mopcvkozo npasa 1958 poky:
RUMAHHA MepUmMopianbHoz0 MOpA ma npune2noi 3onu. — Cmamms.

V crarti po3mIsHYTI HAMOUTBII aKTyallbHI IMTAHHS, MOB’SI3aH] 3 BU3HAYCHHAM
MPaBOBOTO CTAaTyCy Ta pEXHMY BHKOPHUCTaHHS TEPUTOPIadbHOTO MOpS, SKi
posrsaanucs B xoai nposenenns [leproi kondepenuii OOH 3 mopcbkoro mpasa 1958
poky. Bim3Hawaerbcs icropmynumii BHecok [lepmioi koH(epeHmii B Komudikamiro i
MIPOTPECUBHUI PO3BUTOK MDKHAPOIHOTO ITyONIYHOrO MOpChKoro mpasa. Ilo3mTuBHA
OLIIHKA MMiICYMKIB KOH(epeHIIii He 03Hayana, 0 NPUIHHATAMH HEF0 KOHBCHIISIME OYITH
BHpIILICH] BCI MUTaHHS MDKHAPOAHOTO MOPCBHKOIO IpaBa abo IO BCi IXHi MOJIOXKEHHS
BB@XAIUCA He3MiHHMMH. KoHBeHIii, NpuUIHATI 32 MiACyMKaMH IPOBEICHHS

KoncepeHnii — npo Binkpute Mope, Ipo TEPUTOpialIbHE MOpE Ta MPWIETTy 30HY, PO
KOHTHHEHTAIBHUH 1IeNb(], Mpo pudaIbCTBO Ta OXOPOHY JKHBHX PECYPCiB BIIKPHUTOIO
MOpsl — OTpUMAJX IIMPOKE BU3HAHHA JEPXKaB, IO CTalM X yJaCHHKAMH, MOKJIAIH
MOYaToK Komuikallii i MporpecHBHOMY PO3BUTKY Cy4aCHOTO MOPCBHKOTO MpaBa.

Knrouosi cnosa: mopcbke mpaBo, Komu(ikallis 1 NPOrpeCHBHHI PO3BUTOK
MopcbKoro npasa, [lepmra kondepenmis OOH 3 Mmopcrkoro npasa 1958, Teputopianbae
MoOpe, BUXIJIHI JIiHii.

Serafimov V.V. The First UN Conference on the Law of the Sea, 1958: the
Question of the Territorial Sea and the Contiguous Zone. — Article.

The article deals with the most pressing issues related to the definition of the
legal status and regimes of the territorial sea considered in the course of the First United
Nations Conference on the Law of the Sea in 1958. The historical contribution of the
First Conference of the codification and progressive development of public
international law of the sea is highlighted. The positive evaluation of the Conference
did not mean that the adopted conventions solved all questions of international
maritime law, nor that their provisions are unchangeable. The Convention on the
Territorial Sea and the Contiguous Zone, the Convention on Fishing and Conservation
of the Living Resources of the High Seas, and the Convention on the Continental Shelf
were adopted at the end of the Conference and are widely recognized by states which
have become parties to them, as well as marked the beginning of the codification and
progressive development of the modern law of the sea.

Keywords: maritime law, codification and progressive development of the law
of the sea, the first UN Conference on the Law of the Sea in 1958, territorial sea,
baselines.

ITepras xondepernmus OOH mo mopckomy mpaBy 1958 roma
NpU3HAaeTCs  BaXHEHIIMM  dTarioM  ero  Kogudukauuun U
MPOTPECCUBHOTO  pa3BuTHi.  McTopuueckoe  3HaUYeHHWE  3TOTO
MEXIYHApOAHOTO (hopymMa TPYIHO TIE€PEOLCHUTh: BIEpBBIE Ha
OOIIEMHUPOBOM YpOBHE OBUIM YCTAHOBJIEHBI HOPMBI O IIPaBOBOM
CTaTyce M pEeXHME HCIIOIb30BAaHUS MOPCKHX MPOCTPAHCTB — HE
TOJILKO MPUOPEIKHBIX, HO M OTKPBITOTO MOPSI, HE TOJIBKO BOAHBIX, HO U
KOHTHHEHTAJBHOTO TIenb(da; 3aKperuieHo MpaBO MHUPHOTO IPOXOna
CYIOB II0J, MHOCTPaHHBIMH (iaraMu B TEPPUTOPUAILHOM MOpe —
MIPYHIINIIA, PAa3BUTHE KOTOPOTO HavYajoCh BO BPEMEHA CPETHEBEKOBDSI.
IIpakTiuecku Bce BOMNPOCHI, pacCMarphUBaeMble Ha KOH(EpEHIHH,
BBI3BIBAIIN AKTHBHOE OOCYXKIECHUE U CIIOPHI, IIPH 3TOM, HEKOTOPBIE U3
HUX TONYYHJIM HauOONBIINK pPE30HAHC: BOMPOC O IIHPHHE
TEPPUTOPHATBEHOTO MOpSI, 00 MCXOOHBIX JIMHUSAX AJIsI OTCUETa €ro
MIUPUHBL, O 3ajMBaX W TIpaBeé MHPHOTO TIPOXOAa  dYepe3
TeppuTopraibHoe Mope. CeroaHs, B npenaBepun 60-IeTHero 1oouies
KOH(EpEeHIINHN, TPEICTABISAETCS OCOOCHHO HHTEPECHBIM BCIIOMHHTH
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HanOoee BaKHBIE BOMPOCHI, OOTOBapHBaeMbIe JEJeTanusIMu
TOCYJIapCTB B paMKax 3TOr0 ME&XIyHapOAHOTO KOHIpecca.

Tembl, cCBsi3aHHBIE C TIOJTOTOBKOM ©  mpoBeneHueM [
Kondepenmmu OOH mo mopckomy mpaBy 1958 roga, mocratouHo
gacTo TogHMManuch m B oredectBeHHOH (A.JI. Komomkwm [1],
JILLA. Upanamenko [2; 3], C.B Monoxanos [4], A.H. Hukonaes [5]) u
3apyoexxnoii (b. bor [6], A. l'amunsron [7], A. Jun [8], E. [Tamrya
[9]) mpaBoBoi#l nmTEpaType CEpeAMHBI MPOILIOTO BEKa, YTO OBLIO
0OyCIIOBJICHO aKTHBHBIM HMX OOCYXJIEHHEM IPAKTUYECKH BO BCEX
rocymapcTBax Mupa. B mocrmemHee BpeMs dTa  KOH(pepeHIHUS
paccMaTpuBacTCsl TPEUMYIIECTBEHHO B y4eOHOW JHTeparype
(C.A. Kyznenos, T.B. ABepoukuna [10]) ¥ B HCTOPHUYECKUX OYEpKax
pa3BUTUSL  COBPEMEHHOTO Mopckoro mpasa [11; 12], dro
aKTyalu3upyeT uWHTEepec K  OQUIMANBHBIM  JOKyMeHTam |
Kongepenmmmn OOH mo mopckomy mpaBy 1958 roma, craBmmmu
OCHOBHBIM SMIIMPUYECKUM MaTepHaJIOM IJIsl HACTOSAIIECH CTaThU.

Bonpoc o mmpuHe TeppUTOPHAILHOTO MOPS OBUT OJHUM M3
KJIIOYEBBIX B paboTe KOH(EpeHLUMH H BBI3BAI CaMyl0 OCTPYIO M
POAOIDKUTENBHYIO TUCKYccHIo. KoMuccusi MeXKayHapoIHOrO Mpasa,
3aHMMABIIIAsACA UM C Havajia CBOCH pabOThl HaJ MAKETOM KOHBEHIIUN
10 MOPCKOMY IIPaBY, HE CMOIJIA IPUHTU K €AMHOMY MHEHUIO 10 ATOMY
Bolipocy. B xome mpoBeneHusi KOHQEPEHIMHM OTMEYaloCh, YTO B
o0lacTH  MOPCKOTO ~ TpaBa yXe CYIISCTBYIOT  CIIOXKUBIIHECS
oOImenpu3HaHHbIe MEXTyHapOIHbIE HOPMBI, KOTOPBIE COOTBETCTBYIOT
oTpeOHOCTSIM BpeMeHu. OJHAKO, TI0 MHEHHIO JIPYTUX JIENeraluii,
9TO OBUIM TIONOXKEHUSI, CONEpIKalnecs B HAIMOHAIBHBIX 3aKOHAaX
HEKOTOpPBIX cTpaH, npuHAThIX eme B XVI — XVIII Bekax, U KOTOpbIe
BpSAI JIM  MOXHO  CYHMTarb  OOIIENpPU3HAHHBIMH  HOPMaMH
MeXIyHapoaHoro mpasa. OTMeyanoch, YTO PETYIMPOBAHUE PEXKIMA
TEPPUTOPUATIBHOIO MOpS  3aTparkuBaeT > KU3HEHHBIE HHTEPECHI
MPUOPEKHBIX TOCYAApPCTB, MIOCKOJIBKY TEPPUTOPUATEHOE MOPE MMEET
JUTSL HUX Ba)KHOE XO3SHCTBEHHO-9KOHOMHYECKOE U BOSHHO-000POHHOE
3Ha4YeHHe. B 000CHOBaHME YKa3aHHOM ITO3WITHM Jellajach CChIIKa Ha
BeIBOJ ~Kommccnum — MEXIyHapomHOTO IpaBa O  TOM, UTO
MEXAYHApPOOHOE IPaBO  JIOMYCKAET  YCTAHOBJIEHUE  LIMPUHBI
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TEePPUTOPHATIGHOTO MOpSI B MpeAenax a0 12 Muib, a TaKke Ha
CIIO)KMBIIYIOCS. ~ NPAKTHKY, COMIAcHO  KOTOpPOH  MpUOpekHbIE
TOCYAapCTBa CaMU OIPEIEISAIOT HIMPUHY THX BOJA, UCXOAS U3 CBOUX
reorpa4ecKuX W MHBIX YCJIOBHH, a Takke JKOHOMHYECKHX,
00OpOHHBIX U JIPYTUX MHTEPECOB B Tpe/enax, KaK MpaBwujo, OT 3 10
12 MOPCKUX MUJIb.

Ha xoHpepeHIIMM Takke YKa3blBalOCh, YTO TPEXMHUIBHBIN
JUMUT TEPPUTOPUAIBHOTO MOpPSI HE SBIIETCS. HU EOUHCTBEHHO
MPUMEHSEMBIM, HU €OUHCTBEHHO Mpu3HaHHbIM. Tak, wu3 63
rOCylapcTB, [JaHHBIMU B OTHOIIEHHMM KOTOPBIX pacronaraia
KoHepeHusi, okono 40  TOCymapcTB  HMMEIOT  HIUPUHY
TEPPUTOPUATIBHOTO MOps, MpeBblapmyo 3 muid. IlpuBoaunuck
ucTopuieckue (HaxkThbl, CBUACTEIBCTBYIOIIME O TOM, YTO MPABHJIO 3
MWIb C CaMOr0 Hadaja CBOEro CyIIeCTBOBaHUS HE OBLIO
oOmmenpu3HaHHOH HOPMOW MEXIyHapomHOTO TIpaBa. Hampumep,
LIMPHUHA UCIIAHCKOTO TEPPUTOPUAIIBHOTO MOps enle B cepenune X VIII
Beka OblTa ompezenieHa B pasMepe 6 MImIb. B TOT e meproy narcko-
HOPBEKCKOM MOHApXHEH MPUMEHSUICS YETBIPEXMUIBHBIA JTUMUT
TeppUTOpHAIHLHOTO MOps, W Ha [aarckoit xoudepenmmu 1930 roma
HOpPBEXCKass M INBEACKas  JeJIerallid  yKasblBallM,  4TO
YEThIPEXMUIbHBIN JIUMUT CTApILE TPEXMHJIBHOTO, KOTOPBI TaKk U HE
MOTYy4MJI TIPU3HAHUS B KaueCTBE MEXTyHapOIHONH HOPMBI M HE OBII
MIPUHAT ATOH KOH(pEPEHIIUEH.

Henerartum  WuHaun w MeEKCMKM  COBMECTHO  BHECIH
IIPEUIOKEHUE, COITIACHO KOTOPOMY «Ka)XJ0€ TOCyAApCTBO HMEET
[IPaBO YCTAHABIMBATh LIMPHUHY CBOEr0 TEPPUTOPUAIBLHOIO MOpsS B
npenenax 12 MOpPCKMX MUIIb, OTMEPSEMBIX OT Oa3UCHOW JIMHUH,
KOTOpasi MOXKET OBITh MTPUMEHEHA B COOTBETCTBHH CO CT.CT. 4 1 S5» [13,
p. 233]. B cBOeM BBICTYIUICHUN MHIUHUCKUIN MPEICTABUTEID 3asBIISLI,
YTO «OH HE MOXET COIIaCUThCS ¢ mpeacTaButeneM COeAMHEHHOTO
KoponesctBa 0 TOM, 4YTO TpPEXMHJBHBIA JIAMUT  SIBISETCS
JICUCTBYIOIIEW MEKIyHAPOIHO-IIPABOBOM HOPMOM; HO OH HE MOXKET
COIJIACHTHCSA W C TE€M, YTO JOJDKHA MPU3HABATHCS IIUPUHA OOJbIIAL,
geM 12 muiby». «HAniickoe NpaBUTENbCTBO, — 3asBHJI OH, — CUUTAET
BO3MOXKHBIM ~ OOCYIWTH BONPOC, JODKHA JIM  KOH(EpeHIUsI
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PEKOMEH/IOBATh OMPEICIICHHYIO MIUPUHY IS TEPPUTOPUATBHBIX BOJL.
Moxker ObITh, OnaropasymMHee MpPEIOCTaBUTh  HPUOPESIKHOMY
TOCYZIapCTBY ONpENENIEHHYIO0 CBOOOMY B YCTaHOBJICHWH B M3BECTHBIX
mpefenax — CKaxeMm, 12 Muib — IHIMPHUHBL, KOTOPYIO OHO HaWaeT
COOTBETCTBYIOIIIE CBOMM crieruduyeckiuM ycioBusaM. Crarbs,
chopMyarpOBaHHAs TaKUM O00pa3oM, Moria Obl WUMETh JIydIlIne
IIAHCHI HA NOTYy4YE€HUE eAUHOAYIIHON moaaepxkm» [13, p. 15].

MekcukaHcKasi Aejerannsl COrlacuiach ¢ TEMH JeNETallisIMy,
KOTOpPBIE yTBEPXkIAIH, YTO TaK HA3bIBAEMOE TPEXMHJIBHOE IPABUIIO
HUKOIZA He OBLIO OOLICTPH3HAHHBIM JaXKe B TO BpEMsi, KOIJa OHO
NIOJTyYHJIO CBOE Hanbornee mupokoe npuMeneHue [ 13, p. 64].

MekcukaHckasi — AeJleranusi — cociajach — Ha  pelleHne
MexaMepUKaHCKOTO COBETa IOPUCTOB, IPUHATOE B MEXHKO B SHBape
1956 roma. D10 pemnicHHue (CIPUHIMITEI MEXUKO») B YaCTH ITHPUHBI
TEPPUTOPHATIBHBIX BOJ IIACUT: «BO-TIEPBBIX, AUCTAHIMS B 3 MHJIH,
KaK JIMMHUT TEPPUTOPUAILHOTO MOPS, SBISETCS HEJOCTAaTOYHOM; BO-
BTOPBIX, d3Ta IIUPWHA HE NPEACTABIICT CcO00W O0OIeH HOPMBI
MEXIYHAPOIHOTO MPaBa, B-TPEThHX, PACITUPESHUE TSPPUTOPUATEHOTO
MOpsI SIBIISIETCS OINPABIAHHBIM; B-4ETBEPTHIX, KaXIO€ TOCYIApCTBO
KOMIIETEHTHO YCTaHABJIMBaTh IIMPUHY CBOEr0 TEPPUTOPUATBHOTO
Mops, IPUHUMAsi BO BHUMaHHE reorpaduieckre, reoJoTHIecKue U
ouonornyeckue (aKTOphl, MPH YCIOBHU, YTO OHO JElaeT 3TO B
pa3yMHBIX Tmpenenax». MeKCHKaHCKas Jeieranus OTMETHIa, YTO
MOYTH JIBE TPETU U3 74 MOPCKUX TOCYAAPCTB, MPEICTABICHHBIX Ia
KOH()EPEHIIMY, YCTAHOBWIM WM MPETCHIYIOT Ha TEPPUTOPUAIBLHOE
Mope OoJbIIell MUPHHBI, 9eM B 3 MIJIM; B OOJNBIIIMHCTBE CITy4aeB 3Ta
IMpHHA He npeBbimaeT 12 muis [13, p. 64].

Heneramus [lepy BHecna mpeioxxeHne, B KOTOPOM B OTIIMYHE
OT BBIIICYTIOMSHYTBIX TPEIJIMKESHUNA HE YKa3bIBaJCS KOHKPETHBIN
npeAena [IMPUHBI TEPPUTOPHAIBHBIX BOI, HO TMEPEYUCISUINCH Te
(akTOphl, KOTOpbIE MPHOPEKHOE TOCYAAPCTBO JO/DKHO YUHUTHIBATH
MIPY OTPE/ICIICHUH ATOHW MIMPHUHBI («TeorpadruecKue, TeoIoTHIeCKIe
u OWosorndeckue (PakTophl, a TaKKe SKOHOMHYCCKHE MOTPEOHOCTH
CBOET0 HACEJICHHUS M CBOIO 0€30MacHOCTh U 000poHy») [13, p. 247].
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Hekoropele femerani  OCTaHAaBIMBAIMCH HA  IPUYMHAX
pasHomIacHii MeXTy OONBIIMMH W MaJbIMH CTPaHaMH TI0 BOIIPOCY
IIMPUHBl TEPPUTOPHAIBHBIX BoA. Tak, mpencraButens Mopmannu B
CBOEM BBICTYIJICHUH 3asBUI: «YXE SCHO, YTO CPEAM Aejerauui
KOH(pEpeHIINM WMEIOTCS JIBa Pa3IMYHBIX B3 HA I[IHPHHY
TEePPUTOPHATIBHOTO MOps. Benukue Mopckue JepikaBbl XOTAT Y3KYIO
30HY MOPS, HE IIPEBHIMIAIOIIYI0 3 MOPCKHE MIJIH 110 MIUpUHe. Mambie
CTpaHbl XOTIT Ooiee MHUPOKYIO 30HY B 12 Muib wim Jaxke OosbIe.
[MprumHBl Takoro pasHOIIAcHs HETPYIHO 3aMETHTh. Bennkue
MOpCKHE Jep)KaBbl ~3aWHTEPECOBaHbI IJIABHBIM  00pa3oM B
MOAZEP’)KaHUH CBOOOABI OTKPHITOTO MOPSI, KOTOPYIO OHH HCTIOIB3YIOT
Uil CBOEH BBITOABI. Maible CTpaHbl 3aMHTEPECOBaHBI TJIABHBIM
00pa3oM B 3aluTe CBOMX cOOCTBEHHBIX Oeperos» [13, p. 18].

Jeneraiy rocygapcTB, BO3paKAaBUIMX NPOTHB paCHIAPEHUS
TEPPUTOPHANTBGHBIX BOJ, YKa3bIBAJIM, YTO OOJBIIMHCTBO MPHUOPEKHBIX
TOCYIapCTB OTPHIAET TPAaBO JAPYTHX TOCYNAPCTB Ha PHIOOIIOBCTBO B
CBOEM TeppHUTOpHAIbHOM Mope. ClieoBaTe’bHO, eCli 3T0 Mope ObII0
Obl  paclMpeHO, HaceJIeHHE MHpa, KOTOpOE  YBEIMYHMBACTCS
BCEBO3PACTAIOIIAM TEMIIOM, JIUIIMIOCH OBl OTPOMHOTO W JIEMIEBOTO
WCTOYHMKA TMIIM. Tak, peneranust AHIIMM, BBICTYHas NPOTUB
KaHa/ICKOTO TPEIUIOKEHHsI, COIIACHO KOTOPOMY TOCYHAapCTBO MOXKET
HUMETh MIOMHMO TPEXMUJIBHBIX TEPPUTOPUATTBHBIX BOJI
JIBEHA/IIIATUMIJIBHYIO PBIOOJIOBHYIO 30HY, B KOTOpPOH OHO MOXET
OCYIIECTBIISITh MCKITIOYUTENIFBHOE TIPaBO HAa PHIOHBIM  MPOMBICE,
3asBHJIA, YTO YCTAHOBJICHHE JBEHALATUMUIILHOW PHIOOJIOBHOW 30HBI
JIPYTIMHA ~ TOCYNapCTBaMH  HaHeclao Obl  CEephe3HBIM  yIiepo
OKOHOMHUYECKMM  UHTEpecaM  aHNIMICKOrO  Hapoia,  KOTOpBIA
oOecrieuriBaeTcss PHIOOH TJIABHBIM 00pa3oM CyIaMH, JOOBIBAFOIIIMHU
ppi0y B BOAAX, PACIONOKEHHBIX JAJIEKO 32 MpeneNiaMu AHIIUH
[13, p. 104].

OHH yTBEpXK A, 9TO ITOCKOIBKY HE CYIIECTBYET IpaBa MHPHOTO
MpoJieTa CaMoJIeTOB HAJl TEPPUTOPHATBHBIMEA BOJIAMH, TO pacIIipeHHe
TIOJIOCHI 3THX BOJl OTPAHUYHUT CBOOOY TMOJIETOB HAJl OTKPHITHIM MOPEM.
ToBopunoce Takxke, 4TO BO BpeMsi BOMHBI HEWTPAIbHBIE TOCYNApCTBA
OymyT MMETh OOJBIINE TPYTHOCTH B OXpaHe 0ojiee MIMPOKOH IMOJIOCHI
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TEepPUTOPHUANIBHBIX BOJI TPOTHB BTOP)KEHMS] KOpaOiel BOIOIOIIMX
CTOpOH. AHIIMIiCKas Jeneranys MOATOTOBMWIIA M pa3ociana BCeM
JIPYTUM JeJeranysM KapThl, Ha KOTOPBIX OBUIM HAHECEHBI TPAaHMIIBI
JIBEHaIIIaTUMHUIIBHOM TOJIOCHI TEPPUTOPHUANIBHBIX BOX B psiie paiiOHOB
MHpa, C TeM 4YTOOBI IOKa3aTh «yLIepO», KOTOpbIH OyaeT HaHeceH
MEXTyHapOIHBIM MOPCKAM W BO3AYIIHBIM KOMMYHHUKAIAM B
pe3yBTaTe PacIiMpeHus TOCYJapcTBaMi CBOMX TEPPUTOPUATIBHBIX BOX
mo 12 mums. Ilpm 3TOoM  OBIIO OCOOEHHO MOMYEPKHYTO, HTO
YCTaHOBJICHUE ABCHAATUMUIBHBIX TEPPUTOPHAIBHBIX BOI B Y3KHX
MOPCKMX MecTax SIKOObI BBI3OBET 3aTpymHEHHS M TIPHBENET K
OCJIO’KHEHHIO OTHOIIEHHH MEKTy TOCYIapCTBAMH.

Jeneraumu 3TUX CTpaH BbIpaXald Ty MBICJIb, YTO
OJTHOCTOPOHHHE MPETEH3UN Ha IIMPOKHE TePPUTOpHUAIbHBIE BOABI HE
TOJIbKO HE HMEIOT MOIJIEP)KKM B MEXIYHapOAHOM IIpaBe, HO U
MIPOTHBOpEYaT OOIIENPU3HAHHOMY TPHHIMUIY CBOOOABI Mopei. B
3TOW CBSI3M  aHDIMHCKMKA  JeJieraT coclajcs Ha  peIICHHe
MexnaynapogHoro Cyna Mo aHINIO-HOPBEKCKOMY CIOpPY, B KOTOPOM
YKa3bIBae€TCsA, UYTO Pa3TpaHUMYEHHE MOPCKHUX pallOHOB BCErna MMEET
MEKIyHapOAHBIN acleKT M HE MOXET 3aBHCETh TOJBKO OT BOJIM
MpUOPEKHOTO TOCYapCcTBa, KaK OHAa BBIPAYKEHA B €r0 HAIMOHAJIEHOM
3aKkoHe. B 3TOM e myxe BbICKazascs U IpeacTaButens Hunepnannos,
3aBUBIINHI, YTO «TOT (DaKT, 4TO OTIEIBbHbIE TOCYIAPCTBA PACILIUPSIOT
CBOI MOPCKOH CYBEPEHHUTET NMOCPEACTBOM OJHOCTOPOHHHUX ACHCTBHH,
HE CO37aeT I APYTHX TOCYAApCTB OOS3aHHOCTH COIJIAIIATHCS C
TakuM pacumpenuem» [13, p. 11].

Henerauus @OpaHuuu Takke TBEpAO CTosa Ha MO3UIUU
TPEXMUJIBHOTO TIpaBWJIA, IOAYEPKHBAs MpPHU O3TOM, YTO OHO HeE
OTPUILIAET CHEHUATBHYIO IOPUCAMKLHIIO MPUOPEKHOIO TOCyNapcTBa B
npunexanied 3oHe. «®DpaHily3ckoe IPAaBUTENBCTBO, — 3asBISUIA
JeJieralysi, — yBEepeHO, YTO IUPUHA B 3 MUIIH SBISETCS pa3yMHOHU, U
Oy/IeT Mo IepKUBaTh ATy MO3UIINIO Ha KoH(pepenwm» [13, p. 19].

Beipaxast oOIIyr0 MO3UIHMIO 3THX TOCYAapCTB, aMepUKaHCKas
Jenerauus IpemIokuiaa, 4roObl «cT. 3 mpoekta Kommccun
MEKIyHapOAHOTO IpaBa ObUla M3MEHEHa TakuM 00pa3oM, YTOOBI B
He  ObUIO  HEIBYCMBICIEHHO  CKa3aHO,  4YTO  IIMPHHA
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TEPPUTOPHATIBHOTO MOpS HE [OJDKHA NPEeBBINIaTh 3 MIIb win 1
Mopckoi uru» [13, p. 26].

Henerauns ARy B BUZI€ KOMIIPOMHCCA BHECIIA IPEIIOKEHUE,
B KOTOPOM  IpeIyCMarpuBajoCh, YTO  JIUMHT  IIMPHHBI
TEPPUTOPUATIBHOTO MOpPSl HE JOJDKEH MPEBBILATE 6 MHIb», HO 4YTO
«pacipenue (TeppuTOpUaIbHOrO MOPSI) IO 3TOTO JIMMHTA He OyaeT
3aTparuBaTh CYUIECTBYIOIIME IIpaBa IMOJETa CaMOJICTOB W IPOXona
CyZIOB, BKJIFOYAst BOGHHBIE Cy/a 3a TipeAenamu 3 Muib» [13, p. 248].

XoTsl JaHHOE TIpeIUIOKeHHE OBbLJIO 3HAYMTENLHBIM IIArOM II0
MyTH OTCTYIUICHWS AHIIUH OT «TPAJUIMOHHOTO» TPEXMUIBHOTO
JMMHTA, KOTOPOro OHa Mpuaep:kuBanack ¢ 1878 roga, TeM He MeHee
BBUJly COIEP)KAIUXCA B HEM CEPbE3HBIX OTOBOPOK OTHOCHUTEIBHO
npaBa MOJIETOB CAMOJIETOB W IMPOXOJa CYJOB OHO OBbLIO pacLeHEHO
MHOTUMH JAeJeralisiMi Kak sBHO HempuemsieMoe. OTpHULATENbHYI0
MO3WIIMIO B OTHOIICHWH 3TOTO AHMIMHCKOTO IMPEIIOKEHHS 3aHsIa U
neneramusg CIIIA.

3a HECKOJIbKO JTHEW JI0 TONIOCOBaHMA MPEIOKEHUH B KOMHUTETE
neneraia  CIIIA  BHecma HOBoe TMpeUIOKEHHE, B  KOTOPOM
YKa3bIBAJIOCh, YTO «MaKCHMAaJIbHAs IIMPUHA TEPPUTOPHATIBHOTO MOpS,
Ha KOTOPYIO MOXKET TIPETEHI0BATh JII000e TOCYIapcTBO, — 6 MIb». B
MPEIUIOKEHHN  MIPEAyCMaTpUBAIOCh  Jlaliee, YTO  «IIpUOpekHOe
rOCYIapCTBO OYJIET MMETh B 30HE IIUPHHON MAKCUMYM 12 MWJIb... TE Ke
MpaBa B OTHOIICHHH PHIOOIIOBCTBA M 3KCILTyaTallMH JKUBBIX PECYPCOB
MOp#, KaKie OHO UMEET B CBOEM TEPPUTOPHATEHOM Mopey. OIHAKO 3TH
mpaBa  NPUOPEKHOrO  TOCYAApCTBa  OIPaHUYMBAINCH  JBYMS
CYIIECTBEHHBIMH ~ OTOBOpKaMH: 1)  pe3epBHpOBAIMCH  TIpaBa
WHOCTpAHIIEB Ha PHIOOJIOBCTBO B 3TOM 30HE, MPHOOpPETCHHBIE MU Ha
OCHOBaHWH YK€ CYIIECTBYFOIHX FJIH MOTYIINX OBITh 3aKIIFOYEHHBIMU
B OymylieM JBYCTOPOHHHX WM MHOTOCTOPOHHHX COIJIALIEHHI;
2) «rpaxmaHe JOOOTO TOCYIApCTBa, JKUTEINM KOTOPOTO PETYISPHO
3aHUMAJINCh PBHIOOJIOBCTBOM B OTOM 30HE B TEYEHHE JIECSTH JIET,
HEMOCPEACTBEHHO  MPENIISCTBYIOMMX  MOAMUCAHUIO  HACTOSILEH
KOHBEHIIMH, OYIyT WMETh MPaBO 3aHUMAThCS PHIOHBIM TPOMBICIIOM B
TOM 4aCTH 3TOW 30HBI, KOTOpas PACIHOJIOKEHA 34 BHEIIHEW I'paHULEH
TEPPUTOPHAIIEHOTO MOPSI JAHHOTO TIPHOPEKHOTO rocynapcTeay (T. €. 3a
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npemenaMu 6 MUIIb OT UCXOMHOHM JIMHUW, OT KOTOPOW OTCUMTHIBACTCS
TeppuTopuanbHoe Mope). «Takue rpaxaaHe Apyrux TOCYJapcTB, —
roBOpHWIIOCH naiee B npemiokennu CIIA, — 3aHMMAasICh PHIOOJIOBCTBOM
B YKa3aHHOM YacTH 30HBI, JODKHBI OyayT cOOMIOmaTh TaM TaKHe
MIpaBIjIa COXPaHEHHS MOPCKHX pECYpCOB, KOTOpHIE COBMECTHUMEI C
MpaBUJIaMH PHIOOIOBCTBA, OOOPEHHBIMU KOH(EPEHIMEH, U C APYTUMHU
HOpPMaMH MEXIyHAPOIHOTO TipaBay. OroBaprBaioch TakXke, YTO JIFO00H
CIIOp, KAaCAIOIIMICS PHIOOJIOBCTBA MM KCILTYaTalliy KHUBBIX PECYPCOB
MOpsI, MOTYIIWA BO3HHUKHYTH MEXIY TOCYIapCTBaAMH B pe3yJbTare
TIPUMEHEHUS HACTOAIIEH CTaThH, TODKEH OBITH TI0 MPOChOe OHOTO W3
HUX TepeJaH Ha paspelieHHe apOHuTpaka, HPeLyCMOTPEHHOTO B
MIPOEKTe KOHBEHIIMH O PHIOOIOBCTBE M OXpaHE JKHMBBIX PECypcoB
OTKPBITOTO MOpS, €CIIM CTOPOHBI HE COIIACHINCh O JPYIOM METONe
pazpetenus cnopa [13, p. 253].

Benen 3a  amMepHKaHCKHMM —TIPEUIOKEHHEM OBUIO BHECEHO
coBMecTHOe mpemioxkenne Kananpl, Mamum 1 Mekcuku, KOTOpoe
[JTaCHIIO:

«1. TocynapcTBO MMeeT IpaBO yCTAHABIMBATH IIUPUHY CBOETO
TEPPUTOPHATIBHOTO MOpS 1O Tpemena B 6 MOPCKHX MHJIb,
OTMEpSEMBIX OT UCXOAHOHN JIMHUM, KOTOPasi MOXKET OBITh TIPOBENICHA B
COOTBETCTBUH CO CTaThbsIMU 4 U 5 IpoeKTa, IPpH yCIOBUH, YTO €CITH J0
24 ¢espanst 1958 . rocymapcTBO MPOBO3IIACHIIO IIMPHHY CBOETO
TEPPUTOPHATIBHOTO MOpS, TPEBBIIIAIONIYI0 TaKUM Ke IyTeM
oTMepsieMble 6 MOPCKHX MWJb, YCTaHOBJICHHAas TakuM o00Opa3om
IIMpUHA SBIAETCS IIUPUHOM €ro TeppPUTOPHAIBHOTO MOpS MO0
paccTosHMA, HE TPEBBIMIAIOIEro 12 MOPCKHX MHJIb, OTMEPSEMBIX
aHAJIOTHYHBIM 00Pa3oM.

2. TocynapcTBo, KOTAa MIUPUHA €T0 TEPPUTOPHATBHOTO MOPS
MeHee 12 MOPCKHMX MWJIb, OTMEPSAEMBIX BbINIEYKa3aHHBIM 00pa3oM,
“MeeT PHIOOJIOBHYIO 30HY, MPHIISKAIIYI K €0 TePPUTOPHATHLHOMY
MOpIO, TTPOCTUPAIONTYIOCS 10 12 MOPCKHUX MUJIb OT UCXOJHOMN JIMHHU,
OT KOTOPOW OTMEpSETCsl IIUPUHA €r0 TEePPUTOPHAIBLHOTO MOps, B
KOTOpPOHl OHO WIMEeT B OTHOUIEHWH PBHIOOIIOBCTBA WM AKCILTyaTaIllud
KHUBBIX PECYpcOB MOps Te JKe TIpaBa, YTO M B CBOEM
TepputopuaibHoM Mmope» [13, p. 232].
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B utore HU OAHO W3 MOPEIOKEHUN MO BOMNPOCY O UIMPHUHE
TEpPUTOPHAIBHBIX BOI, HE cOOpaB TpeOyeMBIX ABYX TPETeH rojlocoB,
He OBUTO IPHHATO KOH(epeHIHEH.

B mnpunATON MO 3TOMY BOIIPOCY PE30JIOLHMH KOH(EPEHLMS
OTMEYAET, YTO «HE OKAa3aJ0Ch BO3MOXHBIM JOCTHYbL CONVIAIICHUS O
UIMPUHE TEPPUTOPUATIBHOTO MOpST W IO HEKOTOPbIM JIPYTUM
BOIIPOCaM, OOCY>KAECHHBIM B CBSI3H € 3TOH Mpo0neMoin»; KoHdepeHuus
MIPU3HANIA <OKETIaTebHOCTD JAIBHEUIINX YCHINM U JOCTHKECHUS B
HaJjIeXkallee BpeMs CODIAIIEHWs 10 BOIpPOCaM MEKAyHApPOIHOIO
MOPCKOTO TIpaBa, KOTOpPBIE OCTAIOTCS HEpa3pelIeHHBIMIY», U TMPOCHIIA
I'enepanbhyro Accambnero OOH «paccMoTpeTh Ha ee TpUHAALATON
CECCHH BOIPOC O LIENECO00Pa3HOCTH CO3bIBAa BTOPOH MEXILyHapOIHON
KOH(QEpEeHIIMH TOJTHOMOYHBIX MpEICTaBUTENICH sl JNalbHEHIIero
pacCMOTPEHHsI  BONPOCOB, OCTAaBIIMXCS HEPAa3pEeIICHHBIMU  Ha
HacTosel kKonbepentmm» [14, p. 145].

Takum 00pa3zoM, XOTs BOIIPOC O LIMPHUHE TEPPUTOPHATBHBIX BO
He ObUI pelieH KoH(epeHIMeH, cleyeT OTMETHTh, YTO TPEXMUIIbHBIN
JMMUT HMIMPUHBI TEPPUTOPUAITIGHBIX BOJ Jlaske HE OBbLT MOCTaBJeH Ha
TOJIOCOBAaHKE BBHUJY €0 SIBHOW HENPUEMIIEMOCTH Ul OOJIBIIMHCTBA
TOCYJIapCTB, a HIECTUMMJIBHBIM JUMHUT (TIPH TOJIOCOBAHUM TEPBOTO
KaHaACKOIO MpEeAsIoKeHus1) Obul moanepskad umb 11 ctpanamu. Yo
Kacaercs JBEHAALATUMIIIBHOTO JIMMHTA, TO OH OBUI TONIEp)KaH
MHOTUMHU y4YacTHHKaM{ KOH(EPEHIMH, W MO3TOMY €ro MOJOKEHHE
cTaso emie 6oIee MPOYHBIM.

Hcxonnble JMUMHHM [T OTCYETA TEPPUTOPHAIBHBIX BOJ.
3HauuTEeNbHOE BHUMAHUE HAa KOH(EPEHLUH ObLJIO YAENEHO BOIPOCY
00 MCXOIHBIX JIMHUAX IJIsl OTCYETA LIMPHUHBI TEPPUTOPHATIBHBIX BOJ.

B ct. 4 npoexra Komuccnn MexIyHapOITHOIO IpaBa B KauecTBE
HOPMAJIBHOM HCXOIHOM JIMHUM, OT KOTOPOM JOJDKHA OTMEPSThCA
[IMpHHA TEPPUTOPHANBHBIX BOJ, yKa3blBalach JIMHUS HAMOOJIBIIETO
OTIIMBa BAOJH Oepera. DTO MONOXKEHHE He BCTPETWIO Ha KOH(EPEHIMH
BO3PAXKEHUI IO CYILECTBY, M MPOEKT 3TOM CTaTbU C HEKOTOPHIMU
PEAAKIMOHHBIMU N3MEHEHUSIMH ObLT IPUHAT KOH(EepeHLHEH.

Yro kacaercs CT. 5 mpoekTa, B KOTOPOMl IperycMarpuBajoCh
IPOBE/ICHHUE NPSMbBIX UCXOIHBIX JIMHUI B TeX Ciydasix, Korma Oeper
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O4YeHb W3BWINCT WJIM U3pE3aH WIM HMEIOTCS OCTpoBa B
HEMOCPEACTBEHHOM K HeMy OnM30CTH, TO OHa  BBI3BaJA
MIPOJOJDKUTENBHYIO JHCKYCCHIO, B XOI€ KOTOPOW BBISBHIINCH [IBE
OCHOBHBIE TO3WIMH: 1) K OTPaHUYCHUIO UIMHBI HPSMBIX HMCXOJHBIX
muard g0 10 mwme [13, p. 212-254]; 2) He ycTaHaBIUBATh
MPEAETBbHON ITIMHBI UCXOJHBIX JIMHUM.

B pesynbrare TojOCOBaHHS MPOEKT CT. 5, MPEIOKEHHBIN
Komuccuet MeXIyHapomHOTO IIpaBa, OBLT 3aMEHEH IPOCKTOM,
MpeACTaBIICHHBIM  Jeneranueid  BenukoOpuTaHuW, — KOTOPBIH
MpeAyCcMaTpuBall  YCTAHOBJICHWE TATHAAIATUMHIBHOTO —TIpesena
JUIMHBI ucxomHoM smHMM [13, p. 161]. Ilpu romocoBanuu cT. 5 Ha
TUIEHAPHOM 3acelaHuy KOH(MEPEHIMH TEeKCT, MPHHATHIA KOMHTETOM,
Obul  omoOpeH, HO 03 TMOJOXKEHMs, NPEayCMaTpUBaBIICTO
MATHAANATUMUIIBHBIA TIpeNeNl JUTMHBI TPSMON  MCXOTHOM JIMHHU.
Takum 00pazoM, HE YAATIOCH JOOUTHCA OTpaHUYEHHS ITPOTSKEHHOCTH
WCXOIHBIX JIMHUW TS OTCYETa TEPPUTOPHAIBbHBIX BOM. IIyHKT 2 cT. 5
MIPOEKTa HE BbI3BaJl BO3PAKEHHUH.

[IpotB m. 3 cT. 5 HOCTYNUIM BO3pakeHUs OT psija JAeNeranuii,
OITHAKO BIIOCIICACTBMH OH OBUI IMPeoOpa3oBaH B CaMOCTOSTEILHYIO
CTarbio (CT. 5 MpoeKTa KOHBEHIMH). B 3Ty e cTarpio ObUT BHECEH
JOTONTHUTEBHBI  MyHKT,  NpPEeIyCMaTpPUBAIOLIMK, YTO  BOJBI,
pacnoliokeHHple B CTOpOHYy Oepera OT  HCXOAHOM  JIMHUH
TEPPUTOPUATBHBIX  BOI, COCTABIIIOT 4YacTh BHYTPEHHUX  BOJ
TOCY/IapCTBa.

B wurore cr.ct. 4 u 5 mpoekra Kommccuu MexIyHapOAHOTO
npaBa, Kacaloluecs MPAMBIX HCXOMHBIX JMHHUH, OBUTM TIPUHSTHI
KoHpepeHuel (B KauecTBe CT.CT. 3, 4 W 5 KkoHBeHUuH) Oe3
CYILIECTBEHHBIX U3MeHeHuH [ 13, p. 62-63].

3aauBbl. AKTUBHASI TUCKYCCHS pa3BepHYyJIach Ha KOH(pEpeHIIUU
B OTHONICHHH CT. 7 mpoekra Komuccuum MeXIyHapoIHOTO TpaBa, B
KOTOpOH JaBajoCh TIIOHSTHE 3aliBa W TIOPAJOK OTTPaHUYEHUS
TEPPUTOPHATBHBIX BOJ OT BHYTPEHHHUX B TaKHMX 3ajMBax, Oepera
KOTOPBIX MPUHAIEKAT OJHOMY TOCYIAPCTBY M KOTOPBIE HE SBISFOTCS
«ucTopuyeckuMm». Komrcens MexIyHapoJHOTo MpaBa B YKa3aHHOM
CTaThe MPEUIOKIIIA, YTOOBI JUTHHA NCXOMHOW JIMHUY B TAaKUX 3aJUBAX
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He mpeBbimana 15 mume. I mpuOpexXHBIX TOCYIApCTB JAaHHBIN
BOIIPOC MMeJI BAYKHOE MPAKTUUECKOEe 3HAUCHHE, TaK KaK peub 1Ia He
MPOCTO O JUTMHE HMCXOJHOH JHMHUHM B 3a/MBax, a 00 OIpenereHnd
MaKCUMaJIbHOM IHMPHUHBI BXOZA B 3aJIMB, OTPAHMYEHHOTO OeperaMu
OJHOTO TOCYAapCTBa, MPU KOTOPOH BOABI TAKOTO 3aJHMBa IMPHU3HAIOTCS
BHYTPEHHHMH BOJIaMH roCyapcTBa.

Jeneranuu HEKOTOPBIX CTpaH B CBOMX  BBICTYIUICHHSX
YTBEP)KOAIH, YTO TPEUIOKeHHAs KOMHCCHEH B KadeCTBE HOPMBI
MaKCHMAaJIbHOM IIMPHHBI BXOJa B TaKOTO PoJa 3aJIMBbI BeIM4YHHA 15
MUWJTb CIIMIIKOM Bennka. Ee mpumeneHne, o uX MHEHHIO, IPUBEIET K
3HAQUUTEIBHOMY COKPAIllEHHWIO IUIOMIAX  OTKPHITOTO MOpS W,
CJIJIOBAaTENIbHO, HAHECET ylepO cBOOOIE MCIONB30BaHUS OTKPBITOTO
Mopsl. AHIMIMICKas, HEMELKas U IpeyecKas JeNeraluy MpeioKIIn
YMEHBIIUTH 3Ty BenuuHy 70 10 Mumsb [13, p. 145]. dpyrue 3asBisiiy,
9TO TJIABHBIN Ae(eKT mpemnokeHHoro Kommccneit MexIyHapoIHOTO
mpaBa 15-MWJIBHOTO Tpesena COCTOMT B TOM, YTO OH HE CBA3aH C
JIOITyCKAaEMBIM ~ MEKAYHAPONHBIM  IIPaBOM  JIMMHTOM  IIHUPHUHBI
TEePPUTOPHATBHBIX BOJ, YTO MOXET Ul MHOTMX TOCYIapCTB MpHU
MPAaKTUYECKOM  NPUMEHEHWH  €T0  HMMETh  HEXeIaTelIbHbIC
nocienctsus. B camom nerme, B cilyyae PUHSATHA — 3TOTO
MATHAALUATUMWIBHOTO — @pefena T€  TOCyJapcTsa,  IIMPHHA
TEPPUTOPHAIBHBIX BOJ KOTOPBIX Ooliee 7,5 MMM, BBIHYKICHBI ObLIH
OBl TOWTH Ha COKpAILEHHE CBOUX TEPPUTOPHANBHBIX BOA B pailoHax
3aJMBa, TaK KaK MPH MATHAIIATUMWIBHOW IIMPHHE BXOJAa B 3aJIUB
TOCYIapCTBO HE CMOMIO Obl MMETh 1O 00OMM OeperaMm 3aliuBa,
HalpuMep, JEBATUMUIBHBIE TEPPUTOPHAIIBHBIE BOMBL, 4 3TO 03HAYAJI0
Obl, uyTo OBUIM OBl YIIEMIICHBl Ba)KHBIE HHTEPECH MPUOPEKHOTO
rOCyAapcTBa BO HMsI YHCTO KOJMYECTBEHHOTO, BBIOPAaHHOTO B
3HAYUTEJILHOW MEpe CIly4aliHO, KPUTEPHS.

Mexaynaponuelii Cyn OOH B cBoeM pelleHMH IO aHIIo-
HOPBEKCKOMY CHopy O pbiOomoBcTBe oT 18 mexabps 1951 r
KOHCTAaTHpOBaJI OTCYTCTBHME Takoil HOpPMBI, YKa3zaB, YTO Tak
Ha3bIBAEMOE JIECATUMUIBHOE [IPABHJIO HE SIBIISIETCS OOIETIPU3HAHHON
HOPMOI MEXTyHapOAHOTO MpaBa.



152

LEX PORTUS M [°2016 153

Taxoxe YKa3bpIBaJIOCh, YTO HOPUANYCCKU o0ocHOBaHHAS U
NPaKTUYECKH Liesiecoo0pa3Hasi HopMa NpeaebHON IUPHHBI BXOAA B
3aJIUBbI, BOJABI KOTOPBIX IPU3HAIOTCA BHYTPCHHHUMMH, OOJIKHA OBITh
BbIBEZICHA HAa OCHOBAaHMHM JOMYCTHMOIO C TOYKHM  3PEHUS
MEKIyHapOAHOTO IIpaBa JIMMHUTA IIUPHHBI TEPPUTOPHANBHBIX BO..
OTO 3HAYMT, YTO B Ka4eCTBE TAKOH HOPMBI JOIDKHA OBITH NMPHHATA
IBOIHAs BEJINYMHA MaKCHUMAJIEHOTO JMMUTA LIMPUHBI
TEeppPUTOPHATBHBIX BOxA, To ects 24 mmmm [13, p. 32, 145].
Kondepennus taxxe onodpuia 1. 4 cT. 7, B KOTOPOM T'OBOPHIIOCH, YTO
U3JIOKCHHBIC BBIMIC ITOCTAHOBJICHUSA HE PACHpOCTPaHAIOTCA Ha TakK
Ha3bIBaCMbIE «UCTOPUYECKHE» 3alMBBl W Ha Te Cilydau, Koraa
MIPUMEHSIETCS] CUCTEMA IPSIMBIX MCXOIHBIX JIMHUH, IPESyCMOTPEHHAS
B cr. 5. Ilpunsaroe koH}pepeHumell 24-MUIBHOE NPaBWIO ISt
OTrPaHUYCHUST TEPPUTOPUAIBHBIX BOI OT BHYTPEHHHMX B 3aJIMBaX,
Oepera KOTOPBIX MIpUHATIeXKAT OJTHOMY TOCYZIapCTBY,
COOTBETCTBOBAIO  JBCHAAUATUMHIBHOMY  JIUMHUTY  IIMPUHBI
TEPPUTOPHAIBHBIX BOX H, 110 CYILECTBY, HOATBEPKAAJIO 3TOT JTUMHUT.

B xome oOcyxneHus cT. 7 TpoeKTa SIMOHCKas JeJleraius
OPEIUIOKUIA BKIKOYUTH B 3Ty CTaTbl0 OTAENBHBIM  IIyHKTOM
onpefefieHde  TOHATHUS  MCTOPUYECKOTO  3aKBa  CJIEAYIOLIETO
comepkanus: «TepMHH «UCTOPHYECKHE» 3aJIMBBl O3HAYACT TaKHe
3aJIMBBI, HaJ] KOTOPBIMU NMPHOpPEKHBIE rocynapcTa (01HO uin Oosee)
OCYLIECTBISIOT 3(QQEKTUBHO CyBEpEeHHBIC MpaBa HEMPEPHIBHO B
TCUCHUEC NPOJODKUTCIBHOTO IIEPUOJa IPU ABHO BBIPAXXCHHOM WU
MOJPa3yMEBAEMOM IIPU3HAHUM TaKOM MPAKTUKH MHOCTPAaHHBIMU
rocygapcTBamMu». IIpoTMB  JaHHOTO NPEVIOKEHHS  BBICTYIIMIIO
HECKOJIBKO ACJICT aumﬁ, KOTOpPBIE B CBOMX BBICTYIUICHUAX OHHU
yKa3blBald, 4YTO KOoH(epeHuuss He pacHoiaraeT JOCTaTOYHBIM
BpEMEHEM Ul M3y4YeHHs 3TOTO CIOKHOTO BOIPOCAa M YTO BOOOINE
TPYAHO BBIPabOTaTh KaKyl0-JIMOO OOIIyI0 MEXIyHapOoIHO-IIPABOBYIO
HOPMY ISl TAKOTO PO/Ia 3aJTUBOB.

B wurore amckyccMM O 3TOMY BONPOCY KOH(EpEeHLHs 10
MPEIIOKEHUI0O HWHJIUNUCKOW W TaHaMCKOM JieJieraliiii mpuHsia
pe3oMIoNro, B KOTOPOM conepxurcs mnpocbkda kK [eHepanbHoM
Accambiiee OOH mpuHATE COOTBETCTBYIOIIHE MEPHI TSI M3YUCHUS

MIPAaBOBOTO PEXHMMa HCTOPUYECKHX BOJ, BKJIFOYAS «HUCTOPHUECKUE)
3aJMBBI, U YTOOBI PE3YJAbTaThl STHX HW3YYCHUH OBbLIM HAIPaBICHBI
BceM rocyaapctBam — wieHaM OOH. VYkazannas pesomrorms Obuia
nojaepkana 77 rocynapcTBaMu.

Crnenmyromme ceMb cTareil poekTa (8 — 14), MOATOTOBICHHOTO
Komuccueil MexxayHapoaHOro mpaBa Ha OCHOBe 'aarckoro mpoekra
1930 roma, kacanuch NOPSIKA OTTPAHUYEHUS! TEPPUTOPUATBHBIX BOJ
B TIOpPTax, peimax, y OCTPOBOB, OOCBHIXAIOIINX CKal W OaHOK, B
IIPOJINBAX, Y YCThEB PEK, MEXKIY IBYMS CMEXKHBIMU TOCYJapCTBaMHU.
Ha xongepenmmmn, Tak xe kKak W B Komuccum MeXayHapOIHOTO
NpaBa, 9TH CTaThbH HE BBI3BAIM OOJIBIION TUCKYCCHH.

IIpaBo mupHoro npoxoga. Borpoc o mpaBe MupHOTO IMpoxona
WHOCTPaHHBIX CY/IOB Yepe3 TEeppUTOpHalbHBIE BOJBI TOCYAApCTBA
[mompoOHee 06 stom: 15, ¢. 48-72] momseprcs BecbMa ACTATBLHOMY
00CyXIeHuTO.

Komuccnst MextyHapomHOTO TpaBa B CBOEM MPOEKTE MPHHSIIA
CIICYIONINE OCHOBHBIC TIOJNIOXKEHWS: 1) MpH YCIOBUHM COOMIONEHHS
MPaBWI, COAEPXKALIUXCS B TPOEKTE, Cyla BCEX HalMOHAJIbHOCTEH
TONB3YIOTCS TIPABOM MHPHOTO TPOXO/Ia Yepe3 TEPPUTOPHUATIGHBIE BOBL,
2) mof, pOX0IoM IMOHUMAETCs TUIaBaHKE Yepe3 TePPUTOPHATIbHBIE BOIBI
C TIeNBIO WM TIepecedb 3TH BOABI, HE 3aX0/ls BO BHYTPEHHUE BOIBI, UITH
MIPOWTH BO BHYTPEHHHE BOJBI, WJIM M3 BHYTPEHHHX BOJ B OTKPBITOE
Mope (cT. 15); 3) mpubpeskHOE TOCYAapCTBO HE AOJDKHO MPEISITCTBOBATh
MHpPHOMY TIPOXOAy dYepe3 TeppUTOpuanbHble Bomel (cT.  16);
4) mnpuOpexHOe TOCYJapCTBO MOXET IPUHHUMarb B  CBOEM
TEPPUTOPHATEHOM MOPE HEOOXOMMMEIC MEPHI, YTOOBI OrpakiaaTh CeOst
OT KakuxX-MuOo JCHCTBUM, MPUYMHSIONIMX YIIEPO ero 0e30macHOCTH
WM KaKAM-TMOO JIPYTMM M3 €r0 HHTEPECOB, KOTOPBIE OHO BIIpPaBe
3allMINarh, MPUYEM BPEMEHHO M B  OIpENENeHHBIX paioHax
TOCYyIapCTBO MOXKET TPHUOCTAHABIMBATh OCYIICCTBICHHE TIpaBa
MHPHOTO TPOXO/a, €CIM HAaXOOWT, YTO 3TO HMEET CYIIECTBEHHOE
3HAQYEHUE Ui 3alUThl cBoMX MpaB (cT. 17); 5) WHOCTpaHHBIE Cyna,
OCYIIIECTBIISISI TIPAaBO TPOXOa, 00A3aHBI COOMIONATh COOTBETCTBYIOIIHC
3aKOHBI M TpaBWia, U3naBaeMble rocyaapcrsoM (¢t 18);
6) WHOCTpaHHBIC CyJa HE MOTYyT O0JaraTtbCs HHUKAKUMH cOOpaMu
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MCKJTFOYUTEIBHO 3a TIPOXOJ] UX Yepe3 TeppUTOpHANIbHBIE BOIBI (CT. 19);
7) npuOpexHoe ToCyJapcTBO HE MOXKET NpHHHMarh Ha Oopry
WHOCTPAaHHOTO CylHA, MPOXOSIIETO Yepe3 TepPUTOPHAIBHBIE BOBI,
HHMKaKHX Mep IS apecTa Kakoro-nu0o JIMLa WIH MPOU3BOACTBA KaKOro-
MO0 pacclieIOBaHus B CBSI3H C KAKUM OBl TO HU OBLIO IIPECTYIUICHUEM,
COBEpIICHHBIM Ha OOpPTy 3TOrO CyAHa BO BpeMsl €ro mpoxona, 3a
WCKITFOYCHHEM OTAENBHBIX CJIydYaeB, YKa3aHHBIX B mpoekre (cT. 20);
8) mpubpexHOe TOCYNapcTBO HE MOXKET 33JCpXKHBAaTh MPOXOZAIIee B
TEPPUTOPUAITBHBIX BOAAX MHOCTPAHHOE CYJTHO WIIK U3MEHHTH €ro KypcC C
LENBI0  OCYIIECTBIICHHS TPaKIAHCKOW FOPUCAWKIIMM B OTHOUIEHWH
KaKkoro-nbo JMIa, HaxXoAsdllerocs Ha OopTy srtoro cygHa (cT. 21);
9) M3NOKEHHBIE BBIIIE TpaBmia (CT.CT. 15 - 21) IpUMEHSIOTCS TakKe K
TOCYIApCTBEHHBIM CyJlaM, HCIIOJb3yeMbIM B KOMMEPYECKHX LENsX
(ct. 22); 10) mpaBmia, W3IOKEHHBIE B CT.CT. 15 - 18 mpoekTa,
NPUMEHSIOTCS K TOCYIApCTBEHHBIM CylaM, WCIIOJB3yeMbIM B
HekoMMepuecknx 1ensx (cr. 23); 11) mpuOpexHOMY TOCymapcTBY
MPUHAISKAT TPaBO CTaBUTh MPOXOI BOEHHBIX Kopabmeil uepe3
TePPUTOPHAIILHBIC BOABI MO YCIIOBHE MPEABAPUTEILHOTO Pa3peIleHHs
wm yeemomiteHus (cT. 24); 12) ecny BOSHHBIN KOpaOib He coOmomaeTt
MpaBUIT MPUOPEKHOTO FOCYAPCTBA O MPOXOZE Yepe3 TEPPUTOPHATIBHBIE
BOJBI W WrHOpHpYeT oOOpalieHHoe K HeMmy TpeOoBaHHe 00 HX
COOMIONCHNH, TIPUOPEKHOE TOCYIAPCTBO MOXET MPEMIOKUTH 3TOMY
BOEHHOMY KOpaOITo MOKUHYThH TEPPUTOPHAITLHEIE BOBI (CT. 25).

Bo BpeMmst oOCykIeHIs YTBEPKIaI0Ch, YTO HOPMBI OOBITHOTO
MEXIYHAPOAHOTO TpaBa B OTHOLICHUM IIpaBa MHUPHOTO IPOXOAa
pa3BUBAIINCH HE IS 3aIIUTHl HHTEPECOB MPHOPEKHOTO TOCYNApCTBa,
a cKkopee Uil 3alUThl MHOCTPAHHBIX CYAOB, IUIABAIOIIUX B €r0
TEeppPUTOpPHAIBHBIX  Bomax. Kpome Toro, ObBUIO  BBIIBHHYTO
TpeboBanue, YTOOBI B CT. 15, B KOTOPOIl JgaeTcsi OmpeneieHre mpasa
MHUPHOTO TIPOXOZa, ObLIO YETKO OMPEAEICHO, YTO TEPMUH «CYITHOM,
BKJTIOYaeT B ce0st ppIOosIoBHEIE cyna [13, p. 13].

I'maBa coBeTckoi jaejeranyy BBICTYIWI 3a NPH3HAHUE MpaBa
MHUPHOTO TIPOXOJa WHOCTPAHHBIX CYyIOB 4epe3 TeppUTOpHAIILHBIE
BOABI TOCYNapCcTBa, paccMaTpuBasi dSTO NpaBO Kak OJHO U3
HEOOXOIMMBIX YCIOBUH HOPMaJIbHOTO MEXyHapOIHOTO

MoperuiaBanuss. OH TOJUEPKHYJ, YTO MHPHBIA IMPOXOA HEBOCHHBIX
CYIOB, IMEIOIIMK OOBIYHO LIENBIO 3aX0Jl B MOPT, BBIXOA M3 MOPTa WIIL
TepecedeHre OIPEAETICeHHOT0 MOpPCKOTO paifoHa IIpH CIeAOBaHWUHU
CyOiHa B 3aJaHHOM HalpaBJeHHM, HCKIIOYAeT HEOOXOOMMOCTh
OCTaHOBKH Cy[IHAa U CTOSHKH €0 Ha SIKOpe BO BpPEMs IPOXOJa, €CIIU
TOJILKO TaKasi OCTAHOBKA WJIM CTOSIHKA HE BBI3BIBAIOTCS aBapHed Hin
COCTOSIHUEM MOTOABI M MOPsI, a TAaKXKe IPEATONaraeT IMOJIb30BaHHE
UL TIpOXoAia OOBIMHBIMH WIJIM OOBSIBICHHBIMH HAaBUTAIIMOHHBIMU
OyTSMH. OTH YCJIOBHSI HE SIBIAIOTCS OTPaHUYCHHSIMH MHPHOTO
npoxoma. Ho oHM [maroT BO3MOXKHOCTH TOCYAApCTBY OOECIIeuMBATh
Oe3omacHOCTh  IJIaBaHMS ~ MHOCTPAHHBIX  CYOOB B CBOMX
TEpPUTOPHAJIBHBIX BOAAX W OZHOBPEMEHHO TapaHTUPOBaTh ce0sl OT
WCIIOJIb30BaHMS STHMH CyJaMH IIpaBa MHUPHOTO MPOXoJa JUIs LeIeH,
HE MMCIOLMX OTHOLICHHS K IPOXOLYy, WIM JaKe Ui HaHECCHUs
npsMoro ymepoa ero uarepecam [13, p. 31-32].

OcHOBHBIC TEHACHIMH, TPOSBHUBLIMECS B XoAe oOmIeH
JUCKYyCCUHM B KOMHTET€ B OTHOLICHHM IpaBa MHPHOIO IIPOXOJa,
HallUTd CBOE OTpa)KeHHE B MHOTOYHCIICHHBIX IIONpaBKaX, KOTOpPHIC
[IPEACTaBUIN JENeraluu K crarthsM pasfena «lIpaBo mwuprOrOo
MPOX0Aay MPOEKTa, MOoAroToBIeHHOro KoMuccueld MeXIyHapOIHOTO
npasa.

YacTh 13 9THX MONPABOK ObLIa MPHHATA, YaCTh — OTKJIOHCHA.
ITynkr 3 c1. 15 mpoekTa KOMHCCHH, B KOTOPOM JaeTcs OIpenesiCHHe
MHUPHOTO TIPOXOAa, ObUT HECKOJIBKO M3MEHEH B CTOPOHY OoibIneit
3aIIUTHI IpaB NpHOPEKHOTo TocynapcTBa. JJONONMHUTENBHO B CTaThIO
ObUT BKJIIOYEH HOBBIM IIyHKT OTHOCHTEJIBHO IIPOXOIA MHOCTPAHHBIX
pbI0OTOBHBIX cynoB. Ha mnenapHoMm 3acemaHuu KoH(epeHLIHMH 3a
cT. 15 (B XOHBEHIIMM OHA 3HAYWTCS 14-i) B mejaoM OBLIO ToJaHo 68
TOJIOCOB IIPH 2 BO3/IEPIKABIIIUXCS.

Ilpu oOcyxnmennun cr. 16, B KOTOpOHl TOBOpHUTCS 00
00s3aHHOCTAX  NPHOPEKHOTO  TOCYHapcTBa, OBIJIO  BHECEHO
NpeUIOKEHNE BKJIIOUUTH HOBYIO CTaTbIO CIIEAYIOIIETO CONEPIKaHMS:
«ITpubpexHoe rocynapcTBO HE JOJDKHO IPENATCTBOBATH MHUPHOMY
NPOXOAY 4epe3 TEePPUTOpUANbHBIE BOABI TOPrOBBIX M JAPYTHX
HEBOEHHBIX CyZI0B BCEX HAI[MOHAILHOCTEH Ha Hayajax paBeHCTBA IIPU
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VCIIOBUM  TIOJNB30BAaHUS ~ OOBIYHBIMH WM  OOBSBICHHBIMH
HABHUTAIIMOHHBIMU MYTSMH U COOJIOCHUS CylaMH MPaBWI MPOXOJa,
YCTQHOBJIEHHBIX  MPUOPEXHBIM  TocymapcTBoM». OmHako  3TO
IIpeIoKeHre ObLTO OTKIOHEHO [13, p. 115].

Cratpio 20 OBUTO TPEMIOKEHO JOMOJMHHUTH  ITYHKTOM,
MpeayCMaTpUBAIOLINM  HEOOXOAMMOCTh  KOHCYJBTallUd — MEXAY
BIIACTAMHU TPUOPEIKHOTO TOCYNAPCTBA W KOHCYJIBCKMMH BIIACTSIMHU
rocymapcTsa ¢uara MpoXOAAIIEro CyAHa MPH apecTe Ha OopTy cyaHa
(mompaBka ['permu), ¥ MyHKTOM, COIJIACHO KOTOPOMY HPUOPEKHOE
TOCYJapCTBO HE MOKET MPOHM3BOAWTH apecT Ha MHOCTPAHHOM CY/IHE
M0 TIOBOJY NPECTYIJIEHHS, COBEPILIEHHOIO J0 BXOZAA 3TOTO CyAHA B
TeppUTOpHAaJIbHBIE BOABI (TIONpaBka AHIINMN). OTH JBa MyHKTa ObUIH
npussTel. Ctates 20 (19) B menom ObUla eIUHOIIACHO OAOOpeHa
koH(pepernnmeri. Crarbs 21 (20) ¢ HECYIIECCTBEHHBIM H3MCHEHHEM
Takke OpuTa omobpena exuHoracHo [14, p. 66].

Ha mnnenapHoM 3acemaHny KOH(EPEHIUH [0 WHUIMATHBE
Jaanu ObUT TOMHAT BOMPOC O TOPAAKE MPOXOJa HHOCTPAHHBIX
BOCHHBIX CYJOB uepe3 TeppHUTOpuaibHble BoAbl. Jemerauums [lanuu
BHECIIa MPEJIOKEHNE O Pa3JeIbHOM TOJIOCOBaHWU B TEKCTE CT. 24
CJIOBa «paspeleHre». Bo BpeMs ronocoBaHus 3To ClI0BO codpaio 27
TOII0OCOB TpU 45 MPOTHB U 6 BO3/IEPIKABIIUXCS H, TaKHUM 00pa3oM,
OBUTO NCKITIOYEHO U3 TEKCTa CT. 24.

CormacHO ocTaBHIEMycs TEKCTy CT. 24, ansd  Ipoxona
WHOCTPAaHHBIX  BOGHHBIX  KopaOmeii  TpeOoBamach  TOJBKO
npeABapuTeNbHas  HoTUduKanus (yBemomuiieHue). B cBssu ¢
npuHsTHeM npenioxenus Januu neneranmuu Coserckoro Coro3a u
JIPYTHX CTPaH, a TAKIKE HEKOTOPhIC CTpaHbl A3un 1 AQPUKH 3asiBIIIH,
YTO Temeph Uil HUX CT. 24 crala HempueMieMod W OHH OyayT
roJIoCOBaTh MPOTHB Hee. B pesynbTare Mociemyromero rolocoBaHus
CT. 24 He Obula mpuHATa KoHbepeHnuei (3a — 43, mpotus — 24,
BO3Aepkamuch — 12) [14, p. 67-68].

K cr. 25 rorocnasckast fenerars BHEC/a TIONPABKY O TOM,
9TOOBI BONPOC OO0 OTBETCTBEHHOCTH 3a HApyIIeHWE BOECHHBIM
KOpaOJieM MPaBUJl, YCTAHOBJICHHBIX MPUOPEKHBIM TOCYAAPCTBOM, IIPH
IIPOXOJIe Yepe3 TePPUTOPHATIEHBIE BOIBI PEIIANICS AUTUIOMATUIECKAM
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myreM. OpHako 3Ta mompaBKka He Obuta mpuHATa. Komurer u
KOoH()epEeHIIHs TTOATBEPAMIN TEKCT CT. 25 (23) B peaakuuy KOMUCCUU
(Ha KOH(QepeHIMH 3a CTAaThI0 TONOCOBall0 76 meneramuii mpu |1
BO3/epiKaBIeiics) [14, p. 68].

Takum 00pa3oM, B KOHBEHLIUH, OZOOPEHHOM KoH(epeHIuell, B
pasferne, KacaromeMcsl BOCHHBIX KopaOllei, ocTajach OIHA CTaTbs
(23), B KOTOPOI1 TOBOPHUTCSI, YTO, €CIIN KaKOH-THOO BOCHHBIN KOPaOIh
HE COONIOmaeT MpaBWJI MPHOPEKHOTO TOCYIAPCTBA, KACAFOIIUXCS
NPOX0/a Yepe3 TepPUTOPHAIbHBIE BOIbL, M UTHOPUPYET O0OpaleHHOe
K HeMy TpeOoBaHHE 00 WX COONIONCHHHU, MPUOPEKHOE TOCYIapPCTBO
MOXET  moTpedoBaTb  OT  BOGHHOTO  KOpaOist — TOKHHYTh
TEpPUTOPHAIIbHBIE BOABL.

Kpowme toro, B pazaene «IIpaBo MupHOro mpoxoja» UMeeTcs CT.
17, B KOTOpOH YKa3bIBaeTCs, YTO MHOCTPAHHBIE CYIa, OCYILECTBIISSA
MIPaBoO MPOXO/Ia, JOJKHBI COONIONATh 3aKOHHBI M TIPaBHJIa, H3aBaeMble
OpUOPEKHBIM TOCYAapCTBOM B COOTBETCTBHM C  HACTOSIIMMH
CTaThMH U JAPYyTMMHU HOPMaMH MEXIyHapOAHOIO [IPaBa, B YaCTHOCTH
3aKOHBI U [IPAaBUIIA, OTHOCSIIMEC K TPAHCIIOPTY U CYHOXOJICTBY.

Cnemyer mpusHaTh, 4YTO MNpHU HAJIMYMM OSTUX JBYX CTared
TpeOoBaHMEe  MNpPUOPEKHOrO  TrocygapcTBa  HAa  TOMy4YeHHE
NPeIBAPUTENILHOTO pa3pelieHus] Ha MPOXOX MHOCTPAHHBIX BOEHHBIX
CYJIOB Yepe3 €ro TeppUTOPHATIbHBIE BOJIBI SBIISETCS MPAaBOMEPHBIM.

Tenepr ocTaHOBHMCS Ha MTOCTIEHEN CTaThe poekTa — 66 (24),
B KOTOpPOHl TOBOpHTCS O TMpriexameidl 3oHe. OJTa CTarbs
paccMarpuBatach COBMECTHO €O CT.CT. 1, 2 U 3 mpoekTa, KOTophle
KacarTCid IIPAaBOBOIO CTaryca M IIPOCTPAHCTBEHHOIO IIpeAesna
TEePPUTOPHAIBHBIX BOII.

Kak yxe yka3blBaoch, KOH(EpEeHLMS HE CMOIVIa JOCTHYb
COIVIALIEHMS] MO CT. 3 TIPOEKTa OTHOCHUTENBbHO  IIHPUHBI
TEPPUTOPHAIBLHBIX BOLI.

B ct. 66 nmpoekTa KOMHCCHH TOBOPHIIOCH, YTO B 30HE OTKPHITOTO
MOps, NpUiIeKalmeld K ero TeppUTOpUANIbHBIM BOJAAaM, HPHOpPEKHOE
TOCYAapCTBO MOXET OCYILECTBIISITH KOHTPOJIb, HEOOXOOMMBIN JUIs
NpenynpexaeHUs ¥ HaKa3aHWs HapylICHHH ero TaMO)KCHHBIX,
(UCKaIBHBIX WM CAHUTAPHBIX IIPABUJI HA €r0 TEPPUTOPUH WJIH B €0
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TEPPUTOPHATBHBIX BOAAX. YKa3aHHAs MpUiIeXalas 30HA HE MOXET
pacIpocTpaHsThCs nanee 12 MUIb OT UCXOAHOM JIMHMHU, OT KOTOPOH
OTMepsieTcs IMUPHHA TePPUTOPHUATBHBIX BOJI.

K »or1oii craree ObLIO BHeceHO Oonee AecsATKa MOMNPABOK,
KOTOpBIE PacCMaTPUBAIINCh OJHOBPEMEHHO C ITOTPaBKaMU K CT. 3.
Hanbonee BaxHbIMH W3 HHX ObUIM creayromme: 1) momnpaBka
KomymOuu, mnpemycMarpuBaBiias OCYIIECTBICHHE TOCYJapCTBOM B
NpUIeXamied 30H€ KOHTPOISI B  OTHOUIEHHWH  PETYIMPOBAHUS
pBIOOIIOBCTBA; 2) TonpaBka [lonmbIm 0 TOM, 4TO TOCYAapCTBO MOXET
NPUHUMAaTh B TPWIEKAIIed 30HE Mephl I MpeaynpekaeHus |
HaKazaHMsl HapylIeHWH ero Oe3omacHocTH; 3) momnpaska LleinoHa o
MpaBe TOCYAapCcTBa OCYIIECTBISATh B IMpPUJIEKAIEH 30HE KOHTPOJIb B
OTHOIIEHUH HMMHTrpay; 4) nonpaska FOrocnaBuy o BKIIIOUEHHU B
CTaThi0 HOBOTO IYHKTa O TOM, 4TO, €CH Oepera JIByX rocynapcTB
pacronoXeHsl OMH MPOTHB JAPYTOr0 WM MPUMBIKAIOT APYT K APYTY,
HU OJIHO, HU JPYroe TOCYIapCTBO HE HMEeT IpaBa, €CIH He
JOCTUTHYTO CODJAIIeHHuss OO0 WHOM, paclpOCTPaHATh CBOIO
IpUiekallylo 30HY 3a CpeAUHHYI0 JHHUIO. B pesynsrare
TOJIOCOBaHUSI B KomuTeTe mompaBka KomymOmn Obuta OTKIIOHEHaA, a
nonipaBku [lonbmm, Llednona u FOrocnaBum ObITM MPUHATHEL. TeKCT
CT. 66 ¢ TPHUHATBIMH TIONMpPaBKaMH OBUT 0f00peH KomuTeToM (50
TOJN0COB — 3a, 18 — mpotus, 8 Bo3mepxkanuce) [13, p. 182].

B npoekr KoHBeHIMM O TEppUTOPHAILHOM MOpe U
mpuieXamer  30He  JONONHUTEIBHO  OBUIO  BKIIOYEHO 8
3aKIIOYUTENBHBIX CcTaredl (CT.CcT. 25-32), B KOTOPBIX COAEpXKAarcs
MTOJIOKEHHS OTHOCUTENHHO TONHICAHUS U paTH(UKAIIMK KOHBEHITUH,
MIPUCOEMHEHNS K HEH, BCTYIJIGHUS €€ B CHILY, [IepecMoTpa ee U JIp.
HempaBomepHoii ~ siBiasiercas  cT. 26, OrpaHUYMBarolias  Kpyr
TOCYJapCTB, KOTOPBIE MOTYT CTaTh yYaCTHUKaMU KOHBEHIIHH.

KonBennust B nemom 27 ampens 1958 r. Obuta omoOpeHa Ha
IDICHapHOM 3acemaHuu KoHdepeHnmuu (61 romoc — 3a, HM OXHOTO
npotuB, 2 — Bo3nepxkanuch) [14, p. 73]. OHa ObuIa OTKpBITA IS
noxnvcanus 10 31 okTsops 1958 .

B cBsa3u ¢ Tem, 4To KOH(EpEeHI HE AOCTUIVIA COIVIaLIeHHS
OTHOCHTEJIFHO HIMPHUHBI TEPPUTOPHAIHHBIX BOJl U HEKOTOPHIX APYTHX
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BOIMPOCOB, ObUIa EIMHOAYIIHO TIPHHATA PE3OJIONHUSA, B KOTOPOH
BhIpakasiach npockba k ['enepanphoit Accambnee OOH n3yunth Ha
cBoert XIV ceccun B 1959 romy menecooOpa3HOCTh CO3BIBA BTOPOU
MEXTyHAPOIHOW KOH(PEPEHIIMU MOJTHOMOYHBIX MPEICTABUTENCH IS
JTAITHEHIIIETO PacCMOTPEHHsI BOTIPOCOB, KOTOPBIE HE OBLIM pPEIICHBI
JTAHHOM KOH(EPSHIIUEH.

Hecmotpst Ha mensiii psim HemocTaTkoB B pabote JKeHeBCKoi
KOH()EPEHIINH, CIEAYET MPU3HATh, YTO OHA JOOMIIACH ONMPEICIICHHBIX
yCIIEXOB B 0OJNAacCTH pa3pabOTKH HOPM MEXITYHApPOIHOTO MOPCKOTO
mpasa.

Bripaborannas Ha KOH(EpEHIIUU Kousenmus 0
TEPPUTOPHATIFHOM MOpE W TpWIIeXKAIeH 30HE MPEACTaBIsET COOOH
ONpE/ICNICHHBI  IIar 1O TNyTH KoguduKauuk W Pa3BUTHS
MEXXyHApOIHOTO TIpaBa B IaHHO o0acTy.

ITomumo KoHBeHIIMM O TEPPUTOPUAIIBHOM MOPE U MPUIIEKALIEH
30He KoH(epeHnus npuHsiIa KoHBeHIHWIO 00 OTKpeITOM Mope (27
anpenst 1958 1), KonBeHmuto o phIOOJIOBCTBE W OXpaHE >KHUBBIX
pecypcoB oTkpbIToro mopst (26 ampenst 1958 r), Kouenmuio o
KOHTHHEHTAIbHOM mmenbde (26 ampemss 1958 1), a Take
(aKyIbTaTHBHBII IIPOTOKOJ Kacaromuiics 00s13aTeIbHOTO
paspelieHust CIopoB, BO3HUKAIOIIUX B CBI3U C IPUMEHEHHEM U
TOJKOBAaHUEM ITHX KOHBEHIMIA (26 anpernst 1958 1) u 9 pesomrormid.

KoHBeHIIMIO O TEpPpPUTOPHATHLHOM MOpE M TMpUIIeKalleld 30He
nmomnucanu 45 rocymapcts. Coserckuit Coro3 moamucan KoHBeHImio
0 TEPPUTOPUAILHOM MOPE M MPWICKAIIEH 30HE C OrOBOPKAMH,
kacarommmucs cr.cT. 20 u 23. OrsocurensHo cT. 20 CCCP 3asBui,
4TO IroCydapCTBCHHBIC Cy/la B MHOCTPAHHLIX TCPPUTOPHUATIBHBIX BOAAX
MOJB3YIOTC MMMYHHUTETOM H TIODTOMY NpPUMEHEHHE K HHAM Mep,
YIOOMSHYTBIX B HaCTOHHICﬁ CTarb€, MOXET HUMCTh MECCTO JIMIIb C
coriacusl TOCylapcTBa, Ton (iaroM KOTOPOro IDIaBaeT cymHo. [lo
ct. 23 CCCP 3agBnin, 9to MpHOPENKHOE TOCYAAPCTBO MMEET IPABO
YCTaHABIUBATh Pa3PEIIUTEINBHBIA TOPSAOK MPOX0Ja WHOCTPAHHBIX
BOCHHBIX Kopaliel depe3 ero TeppuTopraibHbie Boabl 88. Takne ke
OTOBOPKU OBUIM CAENaHBI NPH MOANUCAHUN KOHBEHIIMH YKPanHCKOH
CCP u benopycckoit CCP.
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YcraHOBHB  HeoOxoAuMoe —eauHooOpa3ue B JOTOBOPHO-
NpPaBOBOM perIaMEeHTAllMd OTHOLIEHWH TrocyaapcTB B MupoBoM
OKeaHe, YKa3aHHbIC KOHBCHIMH CTajll OCHOBHBIMH HCTOYHUKAMHU
MEKIyHapOAHOTO MOPCKOro mpasa. OneHuBasi UTOTH KOH(EPEHLIUH,
I'enepamsnas Accam6Oness OOH B pesomoruu 1307 (XIII) ormerwina,
YTO OHA BHECNA «UCTOPHYECKUI BKIaJ B KONUPHUKALMIO U
MPOTPECCUBHOE PA3BUTHE MEXKIYHAPOTHOTO TpaBay. OTy OLEHKY
HOJICPXKall BCE OCHOBHBIC TPYMNIBI rocyaapctB. [loiokurenbHas
OIICHKA WTOTOB KOH(EPEHIIMM HE O3Hayana, YTO MPHHSITHIMU CI0
KOHBEHIIMSIMH OBUIM  PEIIEHB BCE BOMPOCH  MEXKIYHAPOTHOTO
MOPCKOTO TMpaBa WM YTO BCE UX MOJIOKEHHS CUMTAINCH BEYHBIMHU U
HEU3MCHHBIMH. KOHBEHIIMH TONYYWJIM [IHPOKOE  TPH3HAHHE
TOCYIapCTB, CTaBUIMX HMX YYaCTHHUKAMH, [OJOXHIM Ha4yajo
KOMUPUKAIIMK W TPOTPECCUBHOMY  Pa3BHTHIO  COBPEMEHHOTO
MOPCKOTO TIpaBa.
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Ceprees 10.B.,

kepytounii naptaep TOB «¥Opunnane 6ropo
CepreeBux», aJIBOKAT,

K.10.H., IOLIEHT Kaepyu MOPCHKOIO Ta
MUTHOTO TIpaBa

HamionansHOTO YHIBEpCHTETY

«Opecbka I0pUIMIHA aKaIeMisD»

(M. Opneca, Ykpaina)

VK 346.2:331.538.2

JNEPETYJISILISI TOCNOIAPCHKOI JISIIBHOCTI:
PU3UKHU YV COEPI TOCEPEIHUIITBA ¥V
MPALIEBJALLITYBAHHI MOPSIKIB 3A KOPTOHOM

B crarri BUCBIT/IEHI aKTyaIbHI IPOOJIEMHI IUTaHHS TOCIIONAPCHKOT MisUTBHOCTI 3
TOCEePeJJHHUITBA y TIpaleBIAIITyBaHHI 3a KOPIOHOM SIK IOTEHIIiHOTO 00’€KTa
JIeperyIsiil Ta CIpoIIeHHs] YMOB BeleHHs Oi3Hecy B YkpaiHi Ha 3aKOHOZAaBYOMY DiBHi,
30KpeMa B KOHTEKCTI CHPOLICHHS aAMiHICTPaTHBHUX IIPOLEAYP PEryIIOBaHHS
TOCIONAPCHKO  JISIBHOCTI.  ABTOPOM — PO3IISLIAETBCA — CydacHE — CTaHOBHIIE
TOCIIOZIAPChKOl  JibHOCTI 3 IOCEpeIHUITBA Yy IIpalleBIAllITyBaHHI MOpSKIB 3a
KOPZOHOM, AOCIIJDKYIOThCS TSHCHIIIT PeTyJIIOBAHHS TAHOTO BUJY JSUTBHOCTI HIJISIXOM
aHaJ i3y TMOJOXKCHb BIIMOBIMHUX MDKHApOAHMX Ta HALIOHAJBHUX HOPMATHBHO-
MPaBOBHX AKTiB, & TAKOK MPUKJIAIB 31 CBITOBOI MPAKTUKK. Po3misnaroTecs kputepii, 3a
SKAMHU OLIHIOETECS CTYIIIHb PU3HKY BiX HMPOBAIKEHHS TOCIIOAAPCHKOI MisUTBHOCTI 3
MOCEPEeIHNIITBA y MPAIEBIAIITYBaHHI 3a KOPJOHOM, Ta MOIIIBHICTH AEperyisiii
TOCIIOIAPCHKOI JisLTBHOCTI y cepi mocepeJHUNTBA Y NPALCBIAIITYBaHHI 32 KOPIOHOM
Y MOPCHKOMY CEKTOpi. ABTOp 3BEpTaE yBary Ha HCOOXiIHICTh HAsBHOCTI Ha Cy4acHOMY
erari PO3BHTKY YKPAiHCBHKOI JIEepXkaBHOCTI e()EeKTUBHOTO MEXaHi3My pery/IIOBaHHS
JUSTBHOCTI 3 MOCEPEAHUITBA Y MpalleBIAIlTyBaHHI MOPSIKIB 3a KOPIOHOM, a TaKoX Ha
BI/ICYTHICTb albTCPHATHBHUX BaXKEJIiB KOHTPOIIIO y aHii cdepi.

Kniouosi cnosea: neperynsnis, TNOCEPEOHHULTBO Yy IpaleBIalITYBaHHI,
JIIEH3yBaHHS, JILEH31sA Ha TPOBA/HKEHHS TOCIIONAPCHKOI TISUTBHOCTI 3 TIOCEPEAHHUIITBA
y mparneBiamTyBanHi 3a kopronoM, Konsenuis MOIT 2006 nipo mpaiio B MOPCHKOMY
CYIHOILTaBCTBI.

Cepzees 10.B. /lepezynuposanue X03aiCMEeHHOU 0eAMEIbHOCU: DUCKU 6
cghepe nocpeonuuecmea 6 mpyooycmpoiicmee Mopakos 3a pyoexcom. — Cmamos.

B crarbe ocBemaroTcs akTyalbHbE NPOOJIEMHBIC BOIPOCHI XO3SHCTBEHHON
JEATENPHOCTH II0 IIOCPEJHUYECTBY B TPYAOYCTPOHMCTBE 3a pyOexKoM B KadecTBe
HOTEHIMAILHOTO 00OBEKTa JIeperylIupOBaHKs U YIPOILIECHHS yCIOBUN BeeHHs Ou3Heca
B YKpaHHC Ha 3aKOHOATCIIBHOM YPOBHE, B YaCTHOCTH B KOHTCKCTC YIPOIICHUA
AIMUHHCTPATUBHBIX MPOLEAYpP PETYIHPOBaHUA XO3SIHCTBEHHOW IEATEIBHOCTH.
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ABTOpPOM paccMaTpHUBAeTCsl COBPEMEHHOE MOJIOKEHHE XO3AHCTBEHHOH IeATeNbHOCTH
[0 TIOCPEIHWYECTBY B TPYAOYCTPOWCTBE MOPSKOB 3a pPyOEKOM, MCCIELYIOTCS
TEHJICHIINN PETYIHPOBAHMS JaHHOTO BHJA JIEATENHHOCTH ITyTEM aHAIN3a MOJIOXKCHHI
COOTBETCTBYIOMINX MEKIYHAPOIHBIX U HAIMOHAIBHBIX HOPMATHBHO-TIPABOBBIX AKTOB,
a TakoKe IPUMEpPOB M3 MHUPOBOH MPAKTUKH. PaccMaTpyBaloTcss KpUTEPUH, TI0 KOTOPBIM
OIIEHMBAETCSl CTENEHb PHUCKA OT OCYIIECTBICHHS XO3SHCTBEHHOH AESTENBHOCTH IIO
HOCPETHUYECTBY B  TPYHAOYCTPOHCTBE 3a pyOeKoM, U  IenecooOpasHOCTbH
JIEpery/IUpOBaHUS  XO3AHCTBEHHOM JeATeNbHOCTH B cdepe IOCpPefHUYeCTBA B
TPYAOYCTPOUCTBE 32 PyOeKOM B MOPCKOM CEKTOpe. ABTOp oOpaliaeT BHUMAaHUE Ha
HEOOXOAUMOCTh ~HAJIMYUS HA  COBPEMEHHOM OJTalle  Pa3BUTHA  yKPAaMHCKOH
TOCYIapCTBEHHOCTH 3((GEKTUBHOTO MEXaHM3Ma PEryIUpPOBAHMS AESITEIBHOCTH IIO
MIOCPETHUYECTBY B TPYHAOYCTPOWCTBE MOPSIKOB 32 PyOEXOM, a TakKe Ha OTCYTCTBHE
aIIETePHATHBHBIX PEIYaroB KOHTPOIS B JaHHOH cdepe.

Knrouesvie cnoea: neperynupoBaHue, MOCPEAHUYECTBO B TPYHAOYCTPOICTBE,
JIMIEH3UPOBAHKE, JIUIEH3MUS HAa OCYIIECTBICHHE XO3SHCTBEHHOW JEATENBHOCTH MO
MOCPEIHUYECTBY B TpyHoycTpoicTBe 3a pybexom, Konsenims MOT 2006 o Tpyzne B
MOPCKOM CYyIOXOJICTBE.

Sergieiev Y. Deregulation of Economic Activity: Risks in the Field of
Mediation in Employment of Seafarers Abroad. — Article.

The article deals with the topical problematic issues of economic activity on
mediation in employment abroad as a potential object of deregulation and
simplification of the business environment in Ukraine at the legislative level,
particulary in the context of optimization of procedures for administrative regulation of
economic activity. The author examines the current situation of mediation in
employment of seafarers abroad, researches trends in regulation of the related economic
activity by analyzing the provisions of the relevant international and national laws and
regulations as well as experiences around the world. The criteria for assessing the risk
of mediation in employment abroad, and feasibility of the deregulation in the field of
mediation in employment abroad in the maritime sector are also considered in the
article. The author draws attention to the need on the current stage of development of
the Ukrainian statehood for an effective mechanism for regulating the mediation in
employment of seafarers abroad, as well as the lack of alternative levers of control in
this area.

Keywords: deregulation, mediation in employment, licensing, license for
mediation in employment abroad, 2006 ILO Maritime Labour Convention.

Pedopmu y cdepi mepxkaBHOTO PETYIIOBAHHS TOCIONAPCHKOT
JUSUTBHOCTI CYIPOBODKYIOTh YKpaiHy 3 4aciB 3M00yTTS He3aJIe)KHOCTI
Ta MalTh Ha MeTi 3a0e3ledyeHHs e(QEeKTUBHOTO pO3BUTKY SK
MIIPUEMHAIITBA, TaK 1 €KOHOMIKH KpaiHM B IIIOMY. Bripomomxk
OCTaHHIX JIBOX POKIB MUTAHHS CIIPOLICHHS YMOB BeleHHS Oi3HECY Ta
3MEHIIIEHHS PETYIITOPHOTO THCKY HE BTpPava€ akTyaJIbHOCTI, TIPO IO,
30KpeMa, CBiqUUTh yxBajeHHs 23 cepmHs 2016 poky Kabinerom
MinictpiB Ykpainu oHoBieHoro [lmaHy 3axomiB momo Jeperyssiii
rocriogapchkoi  misuieHOCTI Ha 2016-2017 poxm [1]. Bommowac,
HEMOXJIMBO HE 3BEpHYTH yBary Ha BHECEHHs 10 Takoro [lmany, B
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MeXax CHpPOLICHHS aJMIHICTPAaTHBHUX TIPOLEAYp PpETyIIOBaHHS
TOCTIOAAPCHKOT  MisUIBHOCTI, 3aBHaHHA IIOAO CKOPOYCHHS BHUIIB
TUSUTBHOCTI, STKI TUISTa0Th JIICH3YBaHHIO, 1110, B CBOIO YEPTy, MOXKE
CTBOPUTH CYTTE€BUH PH3MK BHXOLy OKpemux c¢ep OizHecy 3
TIPaBOBOTO TIOJIA.

Mosa e mpo TrocHnomapchbKy IisUTBHICTD 3 MOCEPEIHHLTBA Y
MpaIeBIamTyBaHHI 32 KOPAOHOM, CKacCyBaHHS JIIEH3YBaHHS SKOI
HEece 3arpo3y IS i1 3aKOHHOTO 3MOIHCHEHHS Cy0’eKTaMu
TOCTIOIapIOBaHHS, SKi BUCTYTIAIOTh MOCEPETHUKAMHU y
TIpareBIaTyBaHHI MOPSKIB Ha CyHA iHO3EMHUX BJIACHUKIB.

[MutanHs geperynsiii SK ONHOTO 3 MPIOPUTETHUX HANPAMIB
JIep)KaBHOI ~ TOJITUKA  HEONHOPAa30BO  CTaBalll  IMPEIMETOM
JOCII/DKeHHS Y BITUM3HSHIM NpaBOBi HAyKOBiil JliTepaTypi, mporte
CTOCOBHO JIeperyirii came y cdepi rocrmomapchbkoi MisUTBHOCTI 3
TTOCEPEHUIITBA Y TIPAIleBIIAMITYBaHHI MOPSKIB 32 KOPIAOHOM JaHHA
ACTIeKT HE JIOCITiIKYBaBCsl.

CaM TepMiH «Ieperyismis» He po3’sICHIOEThCS 3aKOHOAABIIEM
Ha HOPMAaTUBHO-NIPABOBOMY piBHI. Y JESKHX HayKOBHX JDKepesax
JEPETyIHALII0 BU3HAYAIOTh SK CHUCTEMY 3aXOiB, CHPSMOBaHHX Ha
3MCHIICHHS BTPYYaHHS JEp)KaBHUX OpraHiB y TOCIOAAPCHKY
JUSUTBHICTB, YCYHEHHS TTPABOBUX, aMiHICTPAaTUBHUX, CKOHOMIYHUX Ta
OprasizaliiHiX MepenKo] y PO3BUTKY TOCIIOJaproBaHHA [2].

Sk OGaummo, nmeperyisiis Mae HA MeETi 3MEHIICHHS BTPy4YaHHS
JIep>KaBU y TOCTIONAPCHKY JisUTBHICTH. [IpoTe MOMUIBHICTE TaKuX i
MOBHHHA OyTH OOIPYHTOBAHOIO Ta CIIPHUSITH SKICHOMY HaJIaHHIO MOCITYT
y BCIX cpepax roCIoaproBaHHs, a He MPUHOCUTH 3BOPOTHIH e(heKT.

AHayti3 Cy4acHOr0 CTAaHOBMIIA TOCHONAPCHKOI JSUIBHOCTI 3
MOCEPETHUIITBA Y TIPAIIeBIIAIITYBaHHI MOPSKIB 32 KOPIOHOM HEOOXiTHO
MOYMHATH, HAcaMIlepes, 3 BHBYCHHS TIOJIOXKCHb  BIATIOBITHUX
MDKHAPOHUX Ta HAIlIOHATBHUX HOPMATUBHO-TIPABOBUX aKTiB.

Y 2006 pomui MixHapomHOIO oOprasizarico Tpari Oyia
npuitHsita KoHBEHIlsI Tpo Mpaio B MOPCHKOMY CYIHOILIABCTBI,
MTOJIOKEHHA SIKOT PETYIIOIOTh SIK TMUTAaHHS 3alHATOCTI MOPSKIB,
MiHIMAJIBHUX CTaHAAPTIB HAa TOProBeNbHOMY (IoTi TOmIO, TaK i
TUSUTBHOCTI y cepi mocepeTHUITBA Y TIpalleBIaNITyBaHHi.
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Bimgmoimro mo Bumor Crammapty Al.4.  Konsenmii
Mixknapoanoi opranizauii npaui 2006 poKy npo mpaio B MOPCHKOMY
CYTHOTUTABCTBI, AKIIO HA TEPUTOPIi JepKaBU-wIeHa IIfOTh MPHUBATHI
CITy>KOM Ha0Opy W IpaleBIAIITYBaHHS MOPSKIB, OCHOBHA METa SKHX
moJisirae B HaOOpi Ta IMpareBIamTyBaHHI MOPSKiB a00 sSKi HAOMUpParoTh
1 MPaIeBIAIITOBYIOTh 3HAYHY KUIBKICTh MOPSKIB, TO IXHS HisUIbHICTH
3IIMCHIOETBCS TUIBKM BiJIOBIHO /0 CTaHAAPTU30BaHOI CHUCTEMH
JTeH3yBaHHs abo ceprudikariii ado iHIIoI hopMu peryroBaHHs [3].

BumesasnaueHoro KoHBeHIliero mepembavdaeTbes, MO I
CHCTEMa CTBOPIOETHCS, MOMU(IKYETbCS ab0 3MIHIOETBCS — TUTBKH
MmiCNs  KOHCYNBTAIlii 13 3alliKaBICHUMHU oprasizarfisiMu
CYIHOBIIACHHKIB 1 MOPSIKIB.

HeoOxinHo 3a3HaumTH, 110 Xo4a YKpaiHa i He parudikyBaia
nmany KoHBeHIiro, THM He MeEHII, BiamoBigHo no Ilmany 3axomiB 3
iMIuteMeHTarii Yromu mpo acorriamiro Mixk Ykpairoro ta €C na 2014-
2017 poky, mo Oy 3arBepmkeHuil Posnopspkennsm KabGinety
MinictpiB Ykpaiam Bim 17 Bepecus 2014 poxy Ne 847-p, omxHuM i3
3aBlaHb BHM3HAUCHO BHPINICHHA TNPAKTHYHUX [UTAaHb MO0
parudikamii Ta iMmmiemenTarii KonseHrtii Mi>kaapomHoi opraHizartii
Tpalli Mpo Mpaio B MOpchkoMy cyaHoruiascTii 2006 poky [4].

Cepen HaIliOHAJTBPHMX HOPMATHBHO-TIPABOBUX aKTiB y cdepi
rOCIONAPCHKOT TISUTLHOCTI 3 TIOCEPEAHUIITBA Y MPalEBIAIITYBaHHI 3a
KOPJIOHOM, Ha ChOTOJIHI 3aJIMIIAI0ThCS YMHHUMH Kputepii, 3a skuMu
OIIHIOETBCS CTYIIHb PH3WKY Bi TPOBAKEHHS TOCHONAPCHKOT
IISUTBHOCTI 3 TIOCEpEHUITBA Y MPAlEeBIalITYBaHHI 32 KOPAOHOM Ta
BH3HAYAETHCSI  TEPIOAWYHICTh TPOBEIACHHS IUIAHOBHX  3aXOIiB
JIEpPIKaBHOTO  Hansiay  (KOHTPOJIO), sAKi  Oynum  3aTBepIyKeHi
nocraHoBoro Kabinery Minictpi Ykpainu Ne 1013 Bin 19 nucronana
2008 poxky. [lepenbauaerbes, Mo yci Cy0’ €KTH TOCIOMAPIOBAHHS, SIKI
3aliMarOThCS JISUTHHICTIO 3 MOCEPEHUIITBA y TIpaIleBIANITyBaHHI 3a
KOPJIOHOM, BiHOCATBCS 110 Cy0’€KTiB 3 BUCOKHM CTYIIEHEM PU3HKY.
TakuMu KpUTEPIsIMH €:

- 3arpo3a BYMHEHHS IIOAO OCOOM IMaxXpalChKUX i
HECyMJIIHHMMH JiilleH3iatamMy  (TIPOMO3HLIs TpaLeBIalITyBaHH 32
KOpJIOHOM Ha HEICHyIoui po0OYi MiCIls), HENpaBOMIpHUX i
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HECYMJIIHHIMH 1HO3€MHHUMH POOOTOMABIAMH (ITpalleBIAIITYBaHHSI B
iHO3eMHOT0 poOoTOaBLs Oe3 OPOPMIICHHS TPYIOBUX BiTHOCHH);

- 3arpo3a CTaTH JKEPTBOIO TOPTIiBII JIIOABMH (3aTy9eHHS [0
MIPUMYCOBOI Ipalli 3a KOpAOHOM) [5].

Jani 3arpo3su € CyTT€BUMH, BpaxoOBYIOUM, IO 3a PI3HUMH
OL[IHKaMH Y CBITOBOMY TOPIOBEIbHOMY CYIHOIUIABCTBI MOCTiHHO
mpaioroTh Bifg 100 go 150 THcAy MOpSKIB — rpoMaisH YKpaiHH.
MoXITUBICTh HAHECCHHsI IIKOIM MpaBaM, 3aKOHHHM IHTepecam, B
TOMY YHCII JKUTTIO 1 370pPOB’I0 TPOMAISIH € HAaWOUIBII BaXKIIUBOIO
TIEPEIYMOBOIO 3aIIPOBAKCHHS JTIIICH3yBaHH.

Odiuifina cratuctuka oOCSTIB TpymAOBOI Mirpauii rpomaisH
VYkpainu 3a KopaoH Moka3sye, mo y 2015 pori KUTBKICTh TpOMAIsH,
MPALCBIAIITOBAHUX ~ CY0 €KTaMH  TOCHOJAAPChKOI  JISUIBHOCTI 3
HOCEpEeTHULITBA Y MPaLeBIAIITYBaHHI, CTAHOBMJIA OHa 97 Tuc. ocio,
3 saxux Maibke 80% Oynmu mpareBiamrToBaHi 3a KOpAOHOM [6].
[Nociyru 3 mocepenHUITBA y MpaleBlIalITyBaHHI 3a KopaoH y 2015
pomi HamaBamu 322 Cy0’€KTH TOCIIONAPIOBaHHA. Tako HEOOXiIHO
BigMmiTuTH, 10 y 1996 pomi KinbKicTh 0Ci0, SKi mpaimoBaid 3a
KopmoHOM cTaHoBwmIa 11, 8 Trcsd, a mo 2015 poky mi 1mudpu 3pociu y
ciM paziB — 10 76, 9 THC. 0ci6. OueBHAHO, IO Mirpais YKpaiHChKHX
TPYZOBUX PECYPCIB MOCTIHHO 3pOCTaE.

TakuMm YMHOM, CKacyBaHHs JIiIIEH3yBaHHS O3 BIPOBAKCHHS
HAJIe)KHOI 1HIIOT (POPMHU PETYIIOBAHHS AEPKABOIO JISUTBHOCTI CITYkO0
HalilMy Ta TpPAaIEBIAlITYBaHHS MOPSKIB MOXE TPH3BECTH [0
(akTUUHOT 3yNMUHKA BEAEHHA  [JISUIBHOCTI  NOCEPENHHKIB Y
IpalEeBIaITyBaHHI MOPSKIB 32 KOPAOHOM Ta BTPaTd YKPaiHCHKUMHU
MOpSIKaMH TIO3ULI{ Ha IHO3EMHUX CyIHAaX.

Jo Toro o, KOXHa Jep)kaBa-wieH, sKa paTtugikyBaga
Koneenmiro MOIT 2006 poky mnpo mpamo B MOPCHKOMY
CYTHOIUIABCTBI (3TiAHO 3 JaHMMH MiKHApOJHOI opraHizarii mparri
TaKWX JIep’KaB CTAaHOM Ha CHOTOMHINIHIA JeHb HamidyeTbes 79 [7])
BUMArae, o0 CyJHOBJIACHUKH Cy/IEH, 110 TIaBaloTh Mif ii mpamnopom i
KOPUCTYIOTbCS TIOCIHyramu Ciiyx0 HaOopy § mpaleBiallTyBaHHS
MOPSIKIB, PO3TAIIOBaHUX Yy KpaiHax ab0 Ha TEPUTOpIsAX, HAa AKi HE
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nmomuproeTeest cepa mii miei KonBewrrii, 3abe3nedyBanm, mo0 I
CITy>kOU BiMOBigamy BuMoram Buinesraganoro Cranaapry Al.4.

Hocmimkyroun  pm3ukn y  cdepi  mocepemHUNTBA Y
MpaleBIalTyBaHHI MOPSKIB 32 KOPIOHOM, JOIUIBHO PO3DISHYTH
TIPUKJIAIH 31 CBITOBOI MPakTUKH. Tak, Mopsku Pecryoniku ®imimmiau
SK OJHIET 3 JepXaB-ydacHUIlb KOHBEHIII, 3 METOI0 BHXOLy Ha
MDKHApOTHHUN PUHOK TIPaIli 3BEPTAOTHCS 3a IMOCIYyTraMH Yy BITYM3HSHI
KpIOiHTOBI areHTcTBa. DiNmiNmiHM € ONHIEI 3 OCHOBHUX KpaiH, IO
MOCTaYar0Th TPYAOBI pecypcH y chepi TOProBeIbHOIO MOPEIIIaBCTRa,
ne Oimpme 400 KprOfHTOBHX areHTcTB OepyTh ydYacTb B
npanesnamTyBadHi Oinbm Hixk 200 THCS4 Mopski. Lli cy0’extn
3HAXOAATHCH TiJ KOHTPOJEM OpraHiB JepXKaBHOI BIajgy, SIKi
PEryioTh 1X uepe3 CHCTEMY JIIICH3yBaHHS Ta peecrpaiii. Tilbku
HaJI)KHUM YHHOM IIIIIEH30BaHI Ta aKpeIWTOBaHI areHTCTBa MalOTh
MPaBO HaJaBaTH IMOCIYrM 3 MOCEPEIHUITBA Y MpaIlCBIalTyBaHHI
¢uTinmiHLIB A7 poOOTH 32 KOpIoHOM [8, . 12].

JlonmarkoBUMHM KpUTEPisIMH, IO TITBEPHKYIOTH HEOOXiTHICTH
JIIEH3yBaHHS TIOCEPEAHUIITBA Y TpAICBIAINTYBaHHI 32 KOPIOHOM €
HEOOXiHICTh KBadi(pikoBaHOTO Ta TMpPOQecifHOro BENEHHS TaKoi
TisUTBHOCTI B TIEBHUX (hOpMax i EBHUMH CIIOCO0AMH, a TAKOXK TOH (aKT,
10 JaHUH BU JiSUTBHOCTI HOCUThH €KCTEPUTOPIAIEHAN XapakTep.

HouinpHicTe  JineH3yBaHHS Yy cdepi MocepeqHUITBA Y
MpaleBIalTyBaHHI 32 KOPIOHOM TaKOX CIIJ PO3IISAaTH i 3 TOYKH
3opy ii indopmaruBHOi ckmamoBoi. Tak, iH(QOpMyBaHHA KITIEHTIB
JIEH31aTiB Mpo Xij| JisUIBHOCTI JilleH3iara, 30ip BilOMOCTEH Ipo
JIEH31aTiB  MPOTSITOM  yChOTO  Tepiogy  3MiMCHEHHS  HUMH
JIIIEH30BaHOTO BHJY JisUTbHOCTI JIO3BOJISIIOTH BYACHO BUSIBISTH 1
3armo0iraTy BYMHEHHIO TPABONOPYIIEHb Y NaHiid cdepi Ta MiHIMIZye
PHU3HUKY TIOPYIICHHS TIPAB Ta CBOOOT JIFOMUHH 3aTajioM.

3 BpaxyBaHHSM BHIIIE3a3HAYCHOTO MOXKHA BHIUTUTH HACTYITHI
pU3UKMA B TIpoOIleCi 3MIHCHEHHS [iSUTBHOCTI 3 TIOCEPENHUIITBA Y
MpaleBIaITYBaHHI 32 KOPIOHOM Y BUITAJIKY JEPeryIsIii:

- TIOpYyIICHHS TIpaB i1 3aKOHHWX IHTEPECIB TpaICBIIAIITOBAHUX
ocio;
- 30UIBIIEHHS KUTHKOCTI BUTIA/IKIB IIAXpaicTBa;
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- CTBOPEHHSI KOMIIaHIH-OIHOAEGHOK Ta 3ajy4eHHS oci0, Mo He
MaloTh KOIHOTO YSBIICHHS MpO crnenudiky HagaHHS MOCIYT 3
MOCEPETHAIITBA Y MTPaIleBIAIITYBaHHI;

- HeXTyBaHHA  MDKHapoOAHUMH  CTaHaapraMmu B cdepi
HpaleBIalTyBaHHS;

- YCKIJIaIHEHHs IpOOJIeMH TOPTiBIi JIIOABMH TOMIO.

TakuM YMHOM, MOXHA 3pOOUTH BUCHOBOK, 110 Ha JaHOMY eTari
PO3BUTKY YKpaiHCBKOI JEpIKaBHOCTI CKAaCyBaHHS JILICH3yBaHHS
IOISTIBHOCTI 3 MOCEpeIHHLTBA Y IPALEBIAlITYBaHHI 32 KOPAOHOM
BUTISIZIAE 3aBYACHUM, OCKUTGKH BiJICYTHI 1HIII Baykei KOHTPOJIIO Ta HE
CTBOPEHO  IHIIOrO  €(QEeKTHBHOIO  MEXaHi3My  Jep>KaBHOTO
PEry/aroBaHHA. 3aBAAaHHAM JIEPXKaBH y 1IbOMY KOHTEKCTi TOBUHHE OyTH
BCECTOPOHHE JIOCII/DKCHHSI Ta BPaxyBaHHS OCOOIMBOCTEH KOXKHOIO
BHY IiSUTBHOCTI, IO TiJIsATaE JIICH3YBaHHIO B YKpaiHi, 110 3p0OUTH
MOXJIMBUM ~ YCITIIIHE TPOBENCHHS JIEPEeryislii Ta IOCATHEHHS
0e31MeYHOr0 eKOHOMIYHOTO MPOIBITAHHS KPalHH.
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IMamkoBckan JI.A.,

K.I0.H., IOEHT Ka(eIpbl MOPCKOTO 1
TaMO)KCHHOTO TpaBa
HanmonanbsHoro yHuBepcuTeTa
«Onecckast FopUIIYCeCKas aKaIeMUsD
(. Onecca, YkpanHa)

VK 341.1/8

CITACAHUME HE3AKOHHBIX
MMUI'PAHTOB HA MOPE

[IpoGnema HezakoHHOM Murpaumu B EBporry Mopem jocTumia HeObIBAIbIX
macmiraboB. [lo omenkam OOH, oOmas 4WMCICHHOCTh TPaXIaH TPETbUX CTpaH,
oOparuBImxcs 3a yoexweM B crpaHsl EC B 2015-2016 1T MokeT npeBbICUTH 1,2 MIIH.
yenoBek. Hampumep, B Hrtammo uepe3 CpeauzeMHOE MOpE MacCOBO 3MUIPHPYIOT
Boixoubl U3 Cupun, Jlueuu, Hurepun, Mamu u I'amOun. Ilo nanasiv OOH, ¢ 2011 .
Cupuro noxuHym 4 MiH. skurtenedt [1]. Murpamus MopeM conpsbkeHa € OTpOMHBIM
PUCKOM TS JKU3HU. 3a4acTyi0 MUTPAHTHI IIBITAOTCS IIepecedb MOPCKUE IPOCTPaHCTBA Ha
HENpPHUCTIOCOONEHHBIX IS JATBHUX TUIABAHWI JIOKAX, KOTOPBIE TPH MajeHIeM BeTpe
OINPOKHUIBIBAIOTCS, ¥ JIFOMH — MY>KUYHHBIL, )KEHIIMHBI U IETH — OKa3bIBAIOTCS B Boze Oe3
KaKHX-JTHOO CTIacaTeNIbHbIX PUCTIOCOONEHHH, YTO TPUBOJUT K YETOBEYECKHIM JKEPTBAM.

Kniouegvie cnosa: MexmyHapoqHOE MOPCKOE IIPaBO, HE3aKOHHBIE MHTDAHTEL,
MHTPALHS MOPEM, ClIacaHue JTIofeil Ha Mope, CIIaceHUe YeI0BeUeCKOH JKU3HN Ha MOpE,
0€30I1aCHOE MECTO BBICAJIKU, OCIKEHIIbI, BOSHATPAXKICHUE 3a CIIACEHUE.

ITawkoscvka JI.1. Pamyeannsn nezakonnux micpanmie na mopi. — Cmamms.

IIpoGnema nHesakoHHOi Mirpamii no €Bpomm MopeM Jocsmia HeOyBaInmx
MacimTabiB. 3a ominkamu OOH, 3aranpHa YmMCeNbHICTH TPOMAIfH TpPETiX KpaiH, sKi
3BepHyJHUcA 3a nputyiakoM B kpainu €C B 2015-2016 pp. moxxe nepeBumTy 1,2 MIIH.
yonoBik. Hanpukian, B Itanii uepes CepenzeMHe MOpe MacoBO €MirpyrOTh BUXIMI 3
Cupii, Jligii, Hirepii, Mani i I'am6ii. 3a marumu OOH, 3 2011 p Cupito 3aminmm 4
MJIH. JKHTeTiB. Mirpamis MopeM MOB’si3aHa 3 BEJIMYC3HHM PH3UKOM ISl JKUTTAL
Haifuacrinmie  MirpaHTH  HamararoThCss IEPETHYTH  MOPCBKI  TPOCTOpPH  Ha
HETIPUCTOCOBAaHUX JUIA JajJeKUX IUIaBaHb YOBHAX, fKi IpU HallMEHIIOMY BITpi
MEePEKUIAIOTHCS, 1 JIIOM — YOJIOBIKH, IHKH 1 JIITH — ONHUHSIOTHCS Y BOAI 0€3 Oy/ib-sKuX
PATYBaJIBHUX HPHUCTPOIB, IO MPH3BOIKUTH [0 JTIOACHKUX )KEPTB.

Kniouosi cnosa: MixHapoqHe MOPCHKE MpPaBO, HE3aKOHHI MIrpaHTH, Mirparis
MOpEM, PATYBaHHS JIFOICH Ha MOpI, MOPATYHOK JIFOICHKOTO YKHTTS Ha MOpi, Oe3meuHe
MicIe BHCaKH, O1KEHII, BHHAroposia 3a MOPSTYHOK.
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Pashkovska L.1. Rescue of Illegal Migrants at Sea. — Article.

The problem of illegal migration to Europe by sea has reached unprecedented
proportions. According to UN estimates, the total number of third-country nationals
who have applied for asylum in the EU countries in 2015-2016 may exceed 1.2 million
people. For example, nationals of Syria, Libya, Nigeria, Mali and Gambia are
massively emigrating to Italy through the Mediterranean. According to the UN, 4
million inhabitants have left Syria since 2011. Migration by sea entails great risk to
their lives. Migrants often try to cross the sea by boats that are unsuitable for long
voyages and therefore capsize at the slightest wind. Hereof men, women and children
find themselves in the water without any rescue devices, that results in casualties.

Keywords: international law of the sea, illegal immigrants, migration by sea,
rescue of people at sea, rescue of human life at sea, safe landing place, refugees,
salvage remuneration.

CriaceHne  4YeJOBEYECKOM JKM3HM Ha  MOpe  SBISIETCS
JpeBHEHIIMM oObluaeM MoperaBareneid. [locreneHHO coOmroneHHe
3TOr0 00bIYasi CTaJO0 WX OOS3aHHOCTBIO, TONYYUB FOPHIMYECKOE
3aKpelyIeHne B 3aKOHO/AATEIbCTBE OOJBIIMHCTBA TOCYAAPCTB MUpA U
HOpMax MEeXIyHapoJHOTO npasa. B crarse OyayT npoaHaau3upoBaHbI
MEXIyHapOoIHbIE HOPMBI, KacalolMecs CIIACeHUs JIoAe Ha Mope,
00513aHHOCTHU TOCYNAPCTB U MPOXOAAIINX CYJIOB IO CHACEHHUIO JIIONEH,
BIMSHHE CTaTyca «HE3aKOHHBI MHTpaHT» U «OexeHel» Ha
CHAaCeHHBIX JIML, MecTa BbBICAAKM HE3aKOHHBIX MUIPAHTOB,
BO3HArpa)kJeHNE 3a CIIACEHNE HE3aKOHHBIX MUTPAHTOB.

AKTyalbHOCTb TEMBI HCCIIEJOBAHMS HE BBI3BIBAET COMHEHUN. TeM
HE MEHEEe HCCICIOBAHUM TI0 TEME HEJOCTaTOYHO. TaK, ydYeHBIE
Topckuit B.I. u Tonanos B. I1. B cBoeii MoHorpadum «Hemeransl Ha
MOpE» paccMaTpUBAIN AacHeKThl HEONyLICHHS HeNlerajoB Ha OopT
CyIlHa ¥ BOMPOCHI 60pOBI ¢ HeneranbHoi murpanuei. F0.C. Pomarie
H.B. OctpoyxoB B cBo€l cTaThe «Murpauusi Ha MOpe: MEXITyHapOIHO-
TIPABOBBIE W OpraHU3AIIMOHHBIE IPOOIEMBD) PACCMATPUBAIOT TIPOOIEMBI
O0pbObl C TpaHCHALMOHATGHBIMU TPECTYIUICHHSMH I10 OpraHU3aliu
HeneraibHOM Murpaiu  mopeM. B cratbe PumunmoBa C.O. u
Botiexosckoro O.JI. uccnemyioTess 0COOCHHOCTH MPOTHBOACHCTBHS
TPaHCTPaHUYHON MUTPALIMH B OOLIEM.

Cracenne Jromeii Ha MOpe OCYIIECTBISIETCS 10 JIBYM
HampaBieHusiM.  [lepoe  HampaBieHWe — 3TO  OpraHu3aunus
MpUOPEKHBIM TOCYAAPCTBOM CIIacaTeNIbHOHN CITyKOBI Ha Mope. Bropoe
HalpasJIeHHE — CIIaCAHUE JIOJEH MPOXOASAIIMMU MUMO CYJIaMH.
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B 4. 2 ct. 98 Kousenmuu OOH mo mopckomy mpaBy 1982 1.
YKa3aHO, 4YTO TOCYJapcTBa JOJDKHBI OpPraHU30BaTh M CONEPXKATh
CracareNbHyI0 CIy)KO0y, 00eCIIeUnBAIONTYI0 Oe30MacHOCTh Ha MOpe U
HaJl MOPEM, U C OTOW IIENBI0 B HEOOXOMUMBIX CITydyasX 3aKIiouarh
pETHOHANTbHBIE COITIAIIEHHS O B3aMMHOM COTPYAHHYECTBE C COCEIHUMU
rocymapctBamu [2]. B coorBerctBmm ¢ m. 2.1.10. TmaBer 2
MesxayHaponHOH KOHBEHLIMHM O MOMCKE M cmacanuu Ha mope 1979 r,
TOCYapcTBa JOJDKHBI OOCCIIEUUTh TPEIOCTABIICHHAE TTOMOIIH JTF000MY
nuiy, TeprsmeMy OenctBue Ha Mope. OHH  OCYIIECTBISIOT 3TO
HE3aBUCUMO OT HAITMOHAJHLHOW TPHHAJICKHOCTH FIIH CTaTyca TaKoro
JHIA WIH OOCTOSTENBCTB, TIPH KOTOPBIX 3TO JIMIO OBUIO OOHapy»XeHO
[3]

Tak, ns ciaceHus: HenerajoB u3 crpaH CeBepHOl AQpUKH H
bmkaero  Bocroka, — morepreBmIMX ~— KOpaONEKpymIeHHs B
CpennzeMHOM MOpPE BO BpeMsI IOTBITKH HEJIETaThbHOTO TIePECeUICHUS
Mopckoii TpaHullel EBponetickoro Coro3a, mpaBuTenbcTBOM WTammun
OplTa opranm3oBaHa mporpamma «Hame mope» (Mare Nostrum), B
pamkax kotopoil Obuio crmaceHo Oonee 200 ThICSY HEJETABHBIX
SMHUTPAHTOB, THITABIIAXCSA AoOparscst mo Cpeaum3eMHOMY MOpPIO 10
EBpomnbl. @uHaHCHUpOBaJIaCh IpOrpaMMa TroCyAApCTBAMHU-UICHAMHU
EC. ExxemecauHo Ha MoJifiepyKaHue MPOrpaMMbl BBIIIEISIIOCH OKOJIO 9
MWUIHOHOB  €BpO. BBICKa3bIBaIUCh  MHEHHS, YTO  MHCCHS
HeTpeTHAMEPEHHO TOOMIPSAET TIOMBITKH OEXKEHIEB COBEpIIaTh
OTTaCHBIC TIOC3/IKH.

[Ipumenmytro Ha cmeHy mnporpamme «Hame wmope» (Mare
Nostrum)  mporpammy EC  «Tpuron»  (Triton)  cumTaroTr
Hea(pdekTuBHOM,  OTMe4as, 4TO OHAa  HE  MOpearnojaraer
MaTpPyJAUPOBAHUS TEPPUTOPHI Ha 3HAYUTEIBHBIX PACCTOSIHUSX OT
Oepera, a ee yIaCTHUKU HE UMEIOT HEOOXOUMOTO CHAPSIKECHUS.

CrnacaHue IOned NPOXOAAIIMMH MHMO TOPTOBBIMH CyldaMH
TaKke U3 00bUas Mepepocsiio B O0A3aHHOCTh W HAIUIO CBOE
3aKpeIUICHUE B psAe MEXIyHapoAHbIX KoHBeHIMM. Eme B 1910 rony
B bproccene Obuta npuHiATa MeXayHapomHas KOHBEHIUS IS
00bEeTMHEHNS HEKOTOPBIX MPABUII OTHOCUTEIHHO OKa3aHUS TOMOIIU U
criacaHusi Ha Mope. Jta KoHBeHI1IMsI, y4aCTHUKaMH KOTOPOH SIBJISIIOTCS
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B HACTOSIIEE BpeMs IIOYTH BCE TOCYAApCTBA, 3aHUMAOIIHECS
MEXKYHAPOIHBIM  CY/IOXOACTBOM, OOS3bIBaCT KalHWTaHa CyJIHA,
MOJTyYUBIIETO CUTHAT OCACTBHA WM OOHAPYXUBIIETO HAa MOpE
HAXOMSAIIMXCS B OMACHOCTH JIUI[, OKa3aTh TEPIIIUM OEJICTBUE
TIOMOIIIb, €CTI OH 3TO MOXET CJeJaTh 0e3 Cephe3HON OMacHOCTH IS
CBOCTO Cy[HA, OSKHIaXa MU TMacCaXupoB. B mpoTuBHOM ciydae
HEOKa3aHHe TIOMOIIH PaCCMaTPUBAETCs KaK MPECTYIUICHUE, BICKYyIIee
3a c000i1 HaKa3aHWE B YTOJIOBHOM MOPSIIIKE.

[onoxenunss bproccensckoit koHBeHummu 1910 rToma Obutn
3akperiensl B KorBenipim OOH 06 otkpbiroMm Mope 1958 1, a mozxe
u B Koneenmmu OOH no mopckomy mpaBy 1982 r. Tak, 1. 1 ct. 98
KonBerrmmuu OOH mno MopckoMy TmpaBy TpeOyeT OT KaKIoro
roCyapcTBa-y4acTHUKAa BMEHHUTh B OOS3aHHOCTH KalWTaHaM CYIOB,
IUTABAIOIIMX TOA ero (raroM: OKasblBaTh IIOMOIIL JIFOOOMY
oOHapy)keHHOMYy B MOpE JIUIly, KOTOPOMY YIPOXKaeT THOEIb;
CJIEZIOBaTh C MAaKCHMMAJIBHO BO3MOXKHOH CKOPOCTHIO Ha IIOMOIIb
MOTHOAIOIINM; B CIIy4ae CTONKHOBEHHS C APYTMM CYIHOM OKa3aTh
MOCTICTHEMY, €TO SKUIAXY U MacCaKUPaM HEOOXOJUMYFO TOMOIITb.

IIpagmmo 10 mmaBer 5 KoHBeHIMM 00 OXpaHE deIOBEYCCKOM
Ku3HH Ha Mope 1974 T Takke OOs3BIBACT KamWTaHa CygHa,
HaXOMAIIETOCS B MOpE, TONYYHMBIIETO U3 JIFOOOT0 WCTOYHHKA
COOOIIIEHHE O TOM, CYIHO, BO3IYIIHOE CY/IHO, CrlacaTesbHas IIUTIONKA
00 TUIOT TeprnuT OencTBUE, 00S3aH TONHBIM XOIIOM CJIE0BaTh Ha
TTOMOTITH JIFOIISIM, TePISIIIAM OeZICTBHE, COOOIITNB, €CITH BO3MOXKHO, UM
00 sTom. Ecnu OH JMIIIEH BO3MOXXHOCTH CHENaTh 3TO WA B CHITY
0COOBIX OOCTOSITENBCTB CITydasl CUMTAeT HEHYXHBIM U U3NUIIHAM
CJICZIOBATh MM Ha MOMOIIlb, TO OH 00513aH CJIeNIaTh B CYZ0BOM JKypHAJIe
3amich O MPUYHHE, B CHJIYy KOTOPOH OH HE MOCIeN0BaN Ha ITOMOIIb
JIIONISM, TEPIISIIUM OeICTBHE.

Bce mnepeuncnenHble 00S3aHHOCTH KalUTaH Cy[OHA JOJDKEH
BBITIOJIHATH TIPH YCJOBHUH, YTO TPU ITOM HE OyAeT IOABEprarhCs
CEephEe3HO OMACHOCTHU CYIHO, €T0 SKHIIAX U MACCAXKHPHI.

Konseniiun OOH mo mopckomy npaBy 1982 r. He comepxut
MPSIMBIX YKa3aHUM O TOM, YTO CIEAYyeT MOHUMATh MO «OMAaCHOCTHIO,
yTpoXKaromiei cynHy (MMYIIECTBY)», B KAKHX UMEHHO CIy4asx CYTHO
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JOJDKHO CYMTATHCS TOABEPraroIIUMCs OMACHOCTH. JTO OOBSCHIETCS
TEM, YTO BOIPOC O HAJMYUM ONACHOCTH M €€ CTEHNEHH MOXKET
pemarsCsi TONBKO B 3aBUCHMOCTH OT KOHKPETHBIX OOCTOSTEIHCTB
Ka)XJIOTO OTJENBHOro ciydas crnacaHud. ONacHOCTh, yrpoKaroIas
CYIHY, MOXET OBITh Pa3JIMYHOM 10 CBOEMY UCTOUHHKY U CTEIICHU. JTO
MOXET OBITh OIIACHOCTh 3aTOIUICHMSA, CTOJIKHOBEHUS C JAPYTUMH
cyoamMu W T.I1. [l mpuU3HaHUS HAJM4YMS ONACHOCTH HE Tpeldyercs
yrpo3el THOenm cygHa. JloctarouHOo, YTOOBI OMAcHOCTH Oblia
peaNbHOM, IPH KOTOPOH CyIHO HE MOXET CIIPABUTHCS C HEH CBOMMH
CHJIaMH, a BBIHYK/IEHO TIPOCHUTH ITOMOIITH CIIacaTese.

Yenoseueckas KU3Hb BCEMHU TOCYAapCTBAMU IIPU3HAETCS CaMOM
BBICILICH LIEHHOCTHIO. Kak MpaBuiio, MOpPCKHE Iep)KaBbl BKJIIOYAIOT B
KOJIEKCHI CTaTbu OO0 YrOJIOBHOW OTBETCTBEHHOCTH 3a HEOKa3aHHE
HOMOILH TEPIIAIINM OEACTBHE B MOPE CyaM H JIFOISIM.

B cootBerctBum ¢ 1.1. ¢, d [IpaBumna 10 I'maBer 5 Konsennuu mo
OXpaHe YeJIOBeUeCKoH knu3HU Ha Mope 1974 1., cynHO 0CBOOOXKIaeTCs
OT OOS3aHHOCTH CICLIMTh Ha IOMOINb TEPILSIIIMM OeICTBHE, €CIIU
Y3HAET, YTO HE €r0 CYJHO OBUIO BBHIOpaHO IIs CIIAaCEHMs, a APYroe Win
Ipyrue cyna. Taxxe CyqHO 0CBOOOXKIAeTCsI OT 00A3aHHOCTH CIICIINTh
Ha TOMOIIb, €CJIM Y3HAeT OT KaluTaHa JAPYroro CyAaHa WM JIOIEH,
TepILIMX OEACTBHE, YTO NOMOIIb OOMbllle HE HyXHa. B moOom
cilydae, Kak ObLJIO YKa3aHO BBIIIE, 3T (PAKThl HEOOXOAMMO OTPA3UTh B
CYIOBOM JKypHaJje CyaHa.

ITo mamaeiM UMO B nepuon c stHBaps 2014 mo nexabpps 2015
rona B CpeanzeMHoM Mope cBbliiie 1350 TOproBeIX CyI0B COBEPILMIIN
BEIHY)KIICHHYIO JICBHAITIO I criaceHus Oosiee 57000 MUTpaHTOB,
HaXOJSIIIIUXCA B ONACHOCTH Ha Mope [4].

OOHapy>xeHue 1 TIOIbEeM JIOACH, TeprAuX OeICTBUE Ha CYIHO,
MpEACTaBIsieT co0O0M cracarenpHyI0 omepanuio. s mpoBeneHus
TaKOW OIepanuy OKUMAX CyOHA MPUKIAIbIBAET Ype3BbIUAiHBIC
YCUJIHMA, BBICOKOE MAaCTE€PCTBO, MYKECTBO W TPO(HECCHOHATN3M.
CynoBnazenen; co cBOel CTOPOHBI HECET MarepHajbHBIE PAaCXOIB,
CBSI3aHHBIC C OTKJIIOHEHHEM CyIIHA OT Kypca CIIe[IOBaHHUS, CIIACEHHIO,
JOCTaBKe B Oe30MacHOe MeCTO, BO3BpAlllCHME Ha 3aJlaHHBIA Kypc
cienoBanusi. B pykoBoactBe MMO 1o cmacanuio Ha MOpe
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«0be30macHOe MECTO» OTPENeNIeHO KaK «MECTO, B KOTOPOM OIIeparus
MO CNACaHMIO CUYMTAETCS 3aBEPIICHHOM M T/€ JKU3HHM CIACEHHBIX
Jrofel OOINbIlle HUYTO HE YTPOXKAET; MOTYT OBITh YAOBIETBOPEHBI
OCHOBHBIE YE€JIOBEUECKHE MOTPEOHOCTH (TaKKe Kak MHIIA, YKPBITHE U
MEIULMHCKass IIOMOLIb); M MOTYT OBITh IPUHATBL MeEphl IS
MIEPEBO3KH CIACEHHBIX JIOACH K CIEAYIOIEeMY WM OKOHYATeIbHOMY
MeCTy Ha3HadeHus» [5]. MecToM HazHaueHUs, KaK MPaBUIIO SIBISETCS
nopt. IlopTom, T1€ CyHO MOXET BBICAIUTh CIIACEHHBIX JIFO/IEH, MOXKET
OBITH ONMKANIINK MOIXOASAIIMN TIOPT, CIICAYIOIIUIN PETYISPHBIA MTOPT
3axofja CyiHa, MOPT CTPaHBI CHACEHHOTO YeNIOBEeKa, I ONWH W3
MHOTHX JIpyTuX MopToB. CaMo CYTHO HE MOXKET paccMaTpUBaThCs Kak
«0e30macHoe MECTO», TaK KaK IPUCYTCTBHE OOJBIIOIO KOJIMYECTBA
BHEIJIAHOBBIX MACCAKUPOB MOXET IPEICTABIATh OMAaCHOCTb IS
SKHIIKA U [ACCAKUPOB, YTO MOXKET BBIPAKATHCS NIEPEIIOTHEHHOCTH
Cy[lHa, HEJOCTAaTOYHOCTH PECypCOB (€Ibl, MECcTa), yIrpo3e 3apaKeHUs
Oone3nsamu u T.4. OKa3bIBaIoIIee MOMOIIL CYAHO MOXET CIYXXUTh B
KayecTBE BPEMEHHOTO O€30I1aCHOIO MecTa.

Uro kacaercs BBICAAKH B IOPTY CTPaHbl CIIACEHHOIO, TO 37€Ch
HEeoOX0IMMO yTO4HUTh. Kak TOIbKO HeleraabHbIX MUTPAHTOB CIIACIIH,
OHH OOBSIBIISIOT ce0sl OeKEHIIAMH WK JIMIAMH, UIYIIAMH YOSKHIIA.
OTO HMeeT OrpoMHOE 3HA4Y€HHE, TaK KaK B COOTBETCTBHUHM C
MEKTyHAPOAHBIM MPaBOM, OEKEHEL] HE JOJKEH OBITh PUHYIUTEIEHO
BO3BpalleH B CTpaHy, Iie OyaeT MOABEPraThesl yrpo3e ero >KU3HHU WiIn
cBoOona, wim, B OoJiee MIMPOKOM CMBICTIE, B CTpaHy, T1e OH He OyneT
3alIMIIEH OT TAaKOr0 BO3BPAILEHMUS.

PykoBoactBo MO 1o crniacanuio Ha MOpPE TOBOPUT O TOM, 4TO,
€CJIM CIaceHHbIE JMLA CTPEMATCS JIOBECTH JIO0 CBEJIEHMs KalMTaHa,
YTO OHM SIBJISIFOTCS JIMLAMH, MIIYIIUMH YOexuIle, uin Oe:KeHIaMu
WJIM YTO OHH OIacaroTcs MPEcleOBaHuUs WIN TUIOX0TO 0OpalieHus B
cilydyae BBICQJKH B KOHKPETHOM MeCTe, KalHuTaH JOJIDKEH
MPOMH()OPMHUPOBATh TAKUX CIIACEHHBIX JIUI] O TOM, YTO OH HE UMEET
MOJIHOMOUYHMH BBICIYIINBAT M PACCMAaTpPUBaTh MX 3asBICHUS WU
ompenessiTh uX craryc. OmpeneneHue craryca NPUOBIBIIMX JIMI]
MPUHAUIEKUT  NpUHAMAKONEMy  rocyrapctBy.  HemneranpHble
MHIPaHTBl MOTYT HOJIYYUTh CTAaTyC OEKEHIa TOJBKO IIOCIE TOro, KaK
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OHH TIOMPOCAT 00 3TOM W TONydYaT MPHU3HAHHWE TAKOBOTO CTAaTyca CO
CTOPOHBI IPUHUMAEMOI'0 TOCYAAPCTBA.

[IpuaMMaroriee TOCymapcTBO HE MOXKET IPOCTO OTIPABUTH
JIOMOW OEXEHIICB WM IIUI], WIIyIIUX YOeKWINa, KOTOphIe ObUIN
CraceHsl B MOpe, TaK Kak OHM MOIIH OBl C/eNaTh 3TO C APYTHMH
cnacenHbpiMu Junamu. Koneeniust 1951 roma o craryce OexeHIIEB,
KOTOpasi SIBISIETCA KPaeyroibHBIM KaMHEM IO 3alluTe OeKEHIIEB,
MPEIyCMATPUBACT, YTO «HH ONHA W3 JOTOBAPUBAIOIIMXCS CTOPOH HE
JIOJDKHA BBICBUIATH WIJIM BO3BpAllaTh OEXEHIa KaKUM-THO0 oOpa3zoMm
Ha TpPaHUIly TEPPUTOPHH, TIJE €ro XW3Hb WIA CBoOoma OymyT
MOCTAaBIEHBl TOA YIrpo3y MO TPUYMHE €ro pachl, PEIUTrHH,
HAllMOHAJBbHOCTH, NPUHAMJICKHOCTH K ONPEICICHHOM COLMAIbHOU
IpyIne WiH MOJUTUYCCKUX YOSKICHUi». B Toxke Bpems, MOTOKU
WHOCTPAaHHBIX MUIPAHTOB, XJbIHYBLUIME B PsJI CTpaH, MOIYT
HApPYIIUTh UX CTAOMIBHOCTH, MIPUBECTU K CHIDKCHUIO YPOBHS JKU3HU
KOPEHHOr0 HaceleHus. llpaBuTenbcTBa  BBIHYKICHBI  TPaTUTh
3HAYUTENBHBIE ~ CpPEACTBA  HA  TPYIOYCTPOWCTBO,  IUTaHHE,
MEIUIIMHCKOTO O0CTyXMBaHHe MurpantoB [l1]. B pesymsrare —
MHOTHE TOCYIapCTBa HE JKEeNAroT MpUHUMATh OexeHIeB. 11o maHHbBIM
Komurera mo ympomenuto ¢opmansHocTeit MMO, Snonus u
T'oHKOHT BCerna KaTeropuuecKd OTKa3bIBAIOT KAallMTaHaM CYOOB B UX
3ampocax O BBICAIKE HEJIETANBHBIX MUTPAHTOB. OTKa3 MPOU3BOAUTCS
BHE 3aBUCMMOCTH OT HAJIWYMUS JOKYMEHTOB Yy HEJErajbHbIX
MUTPAHTOB [6].

Pomame 1O.C. yka3bIBaeT, uTO MEXAYHAPOAHBIX JIOTOBOPAX
OTIpEJIeTICHO, YTO TTOMOIIh OKA3bIBAETCS JIUIAM, TEPIISIIIIM OeICTBHE,
HO HET KOHKPETHBIX HOPM, YTO IIOMOIIb JOJDKHA OKAa3bIBaThCA
MUTPAHTaM, HaXOASIIMMCS Ha MEPErOJHEHHBIX IUIaBCPEICTBAX,
KOTOPBIC UCTIPABHBI, HO TIOTEHIIMATHHO CYIIECTBYET YIpo3a HX >KU3HH.
Ilo ero MHEHHIO, TaKyl0 ONAaCHOCTb Ha MOpE HOBOJBHO CIOXKHO
BBIABUTh. OCOOEHHOCTH OKa3aHMs IIOMOIIM O€)KEHIaM, JIHIaM,
WIIYIIUM YOEXHIe, © WHBIM MHUTPAHTaM, TEPIHIIHM Oe/CTBHE Ha
MOp€, MEXIYHapOHOE MPaBo He IperycMarpuBaeT [1].

He comamychk ¢ naHHoW no3uLMeEl, B BUAY TOTO, YTO, XOTS BCE
Y TIOHUMAIOT, YTO B JIOJIKAX HAXOISTCSl MUTPAHTHI, TEM HE MEHEE 3TU

LEX PORTUS M [°2016 177

JIOAIKM HE TIPHUCTIOCOOIEHBI SIS TUTaBaHHUSA B OTKPBITOM MOpE, a KpoMe
TOTO OHH BCET/a NMEPENOIHEHBl U B HUX HAXOJATCS KEHIIMHBI U AETH.
IloHnmast, 9To 3TH JNWIAa B JalbHEWIIEM OymyT MPOCHUTH YOEXKWIIa,
OHH BCE PaBHO HAXOIITCSA B OMACHOCTH M TPeOYIOT crmaceHus. A B
cootBercTBUU € M. 2.1.10. miaBbl 2 MexayHapogHOW KOHBEHIIUH O
TIOWCKe U crlacaHuu Ha Mope 1979 r. Takue mofn MMEIOT MPaBOBOM
CTaTyc JIUII, TEPIBIIIHUX OEJCTBUE HA MOPE.

Haiee, 4To0 HEOOXOIMMO CKa3arh — 3TO TO, YTO CITACCHHE JIFOICH
HAa MOpE HE J[aeT IMpaBa HAa BO3HATPAXKICHUE OT CIACCHHBIX WU
TIOHECEHHBIE CYIOBIAEIBIIEM pacXolbl IO CHacaTelbHOW Omeparyn
MOTYT OBITh KOMIICHCHPOBAHBI CTPAXOBIIMKOM TOJBKO B TOM CIydYae,
ecm CymHO 3acTpaxoBaHo B KiyOe B3amMHOTO crTpaxoBaHUS U
CTPaxoBOM IOIMC MOKPBIBAET 3TOT PUCK. B IpOTHBHOM ciydae 3Tu
YOBITKM HHKEM HE KOMIIEHCHPYIOTCA. TeM He MeHee OTAeNbHbIC
rocyziapcTBa MOOILIPSIIOT criacaHue Joned. Tak, cnacaHue JoAed B
TEPPUTOPHATHLHBIX BOMax BennkoOpuTaHNM WM CIiacaHue JIIONeH Trie-
00  OCyHIeCTBIBIETCS CymHOM Tof ¢uarom  BemmkoOpuranim
Cekperapuar rocynapcTBa MOXET BO3HAarpaJuTh OINpPENeNEHHON
CYMMO}H B 3HaK YB)KEHHS K IPOBEIICHHON CIIacaTeJIbHOM orepariuy [7].

Jlo HenaBHEro BpeMEHH CHUTYallMs CO CIIaCeHHEM MUTPAHTOB Ha
MOpe HEe M[oowpsyiach  TrOCyAapcTBaMHU.  MHOTrOYUCIIEHHBIE
WHIWJICHTHI, IIPOU30IIE/IINE IT0C/IEe HALTYMEBILETO 3MHU30/a C CYTHOM
Tamne (Zampa) B 2001 romy, BBIIBWIM HEXEIAHHUE TOCYIapCTB
obecrieurBarh O€XEHIIAaM W TIOTEHIMAIBHBIM MHIPAaHTaM TIPaBO
BhIcanku Ha Oeper [8]. Tak, HopBexckuii KonreitnepoBo3 Tamme, mo
MTyTH B ABCTpaJuio, B3su1 438 4enoBek, B OCHOBHOM W3 AQraHuCTaHa,
¢ ToHymiero cymHa B Wuamiickom okeane B asrycte 2001 ropa.
ABcTpanusi OTKa3zajach NpPHUHUMArh croaceHHblx Joael. Ilocne
HEJCTIBHOTO  TIPOTHBOCTOSIHUSL W IPOMEXYTOYHOTO  CyAeOHOTro
MpoLECcCca, CHACEHHBIX MWIPAHTOB IEPEBEIM Ha AaBCTPAIUUCKUN
BOGHHBIH Kopabmp Mbduypa (HMAS Manoora), KOTOpbIi B CBOIO
ouepenp Boicagua ux [lamya-HoBol [ BuHee u Ha KpOILLIEUHBINA OCTPOB
Tuxoro okeaHa pecnyoauku Haypy.

B atoM anurensHOM mpolecce CyIOBIAeNblbl cyqHa Tamrie
MOHECNIH 3HAYHUTENbHBIE YOBITKH. JTO JelN0 WMEIO OrPOMHBII
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pE30HaHC M paccMaTpUBaJIOCh Ha 3acelaHuu [eHepalibHOH
Accambneert OOH. BepxosHsiii komuccap OOH mo genam OexxeHIleB
YIOCTOMJI KaluTaHa, DKUIAX W Blajenblia cygHa Tamre BbICIIEH
HArpajioi OT UIMEHHU OEXKEHIICB 3a MX MPUHIMITHAIBHBIC JCUCTBHS 110
CTIaCEHHUIO JFOEH, TEPISIINX OeICTBHE.

ITokasarensHbIM ObLIO M Apyroe aeno. B 2004 roxy xamuras,
CTapIuil MOMOIIHUK HeMelkoro cynHa Kan Duemyp (Cap Anamur) n
9JICH TYMaHUTAPHON OPTaHMU3AlNN C TAKAM e Ha3BaHUEM HEKOTOPOE
BpeMsi TIPOBEIIN B UTATLIHCKON TIOPbME 3a TO, YTO Jali KOMaHAy Ha
cnacenne 37 OexenneB w3 Cymana, oOHapy»XeHHBIX Ha IUIOTY B
CpenuzeMHOM MOpE.

HenocpezncTtBeHHO KanWTaHy BMEHSUIOCh B BHHY TO, YTO OH,
BOTIPEKH OTCYTCTBHIO DPa3peIICHHs CO CTOPOHBI BIIACTEH, 3aIien B
uTanbsHCKkUd TopT. Kamumran yrBepxknam, uro Ha Oopry cynHa
CIIOKMJIACh YPE3BBIYAHAS CUTYyaINs, 9TO (hOPMAITEHO ITO3BOJIMIO MY
nepeceyb HUTAIbSHCKYIO TpaHuily. KanwtaHa u ero MOMOIIHUKOB
TaKke OOBMHWJIM B ITOCOOHWYECTBE HE3aKOHHOMY IIEpPECEUCHHUI0
TOCYIapCTBEHHOM IPaHUIIbL, B CONEHCTBUU HEJNETAIbHOM UMMUTPAIUU
1 B3SJIM TIO7] CTPaXXy BMECTE CO CITAaCEHHBIMHU apUKaHIIAMH, KOTOPBIX
Cpa3y e MOMECTHJIN B JIarephb MJIs JIMII, MOUICKAIIUX JCTIOPTAIIHH.
Jeno Taxxe umesno orpoMHbIi pe3oHanc. B nocneacteuu cyn Utanuu
Bcex ompasaal. Ha cyne ObiIo m0Ka3aHo, yTO 0€3 CPOYHON TTOMOIIU
adprkaHckue OSKEHIIbI HE BEDKUIIN OB

W Tonmpko HemaBHO, B CBS3M C TYMaHUTApPHOH KaracTpodoil B
CpenuzeMHOM MOpe, MUPOBOe coobinecTBo B juie MMO 3asBuio,
YTO clacaTeNbHbIe ONEpaliil HEe3aKOHHBIX MHIPAaHTOB B MOpeE
HEOOXOIMO MOOILPSITh.

[lostomy Ha 3acemanmm 29-ifi ceccum Accambmen MMO
I'enepanbHBI cekpeTapb MPEUIOKUI TOOMIPSITH 332 BBIIAIOIIHECS
YCHJIHSA B JIeNe CIIACEHUS] MUTPAHTOB B MOPE BCE TOPTOBBIE CyJa U MX
SKHTNaXW. B cBs3m ¢ »>TrM Obuta mpuHsTa Pesomorus Accambien
MO A.1093 (29), xotopass omoOpuia MOOIIPEHUE CHEIUAITLHBIM
cepTu(UKaTOM BCEX TOPTOBBIX CY/IOB M UX DKHIIAXKEH, yJaCTBYIOIIHX
B CIIACEHUM MUTPAHTOB B MOPE 3a UX MYKECTBO, MPO(HECCHOHATIN3M U
COCTpajJiaHne, BOIDIOMIAIOMINE B ce0e caMble BHICOKHE TP MOPS

[4]. CepTudukars 3a CllacCeHUE MOTYT TOJyYUTh BCE CyZa M IKUITAXKH,
HaunHas c¢ 1 guBaps 2014 roma, HECMOTps. Ha TO, YTO PE3ONIOLUIO
npuHsuH B Aekadbpe 2015 roxa.

[IpaBoBoro 3HavyeHWs WM KaKUX-THOO MOJIOKUTEIBHBIX
MPaBOBBIX MOCJEACTBUN ISl MOpSAKa JaHHBIA cepTH(UKAT HE HECET.
Tem He wmenee, mo MHeHHIO PyzakoBoit O.A., peanuzainus
MOOIIPUTEIHFHOTO MPAaBOOTHOIICHHUS JIOJDKHA CIIOCOOCTBOBATh POCTY
YBaXEHHSI €r0 CaMOT0 WJIM €ro OTAENBHBIX Ka4yecTB (JIEJOBBIX,
TPYIOBBIX, HPABCTBEHHBIX H T.II.) IPYTUMH JHLIAMH, JTH0O, HAKOHEII, K
TTOBBIIICHAUIO YPOBHS CAMOOIICHKH B camoyBaxeHus [9]. Kpome Toro,
BUJIUTCS, YTO HAJIMYHME TAKOTO CepTU(UKATa MpHU TPYAOyCTPOUCTBE B
CY/IOXOIHYIO KOMIIAHUIO MOXKET JaBaTh HEKOTOPYIO MPUBUIIETHIO TIPU
PaBHBIX YCJIOBUSIX C APYTUMU MOPSIKAMHU.

Takast o3uIUsl MEPOBOTO coolIecTBa HE HOBA. Tak, B KOHIIE
70-x — magame 80-x rr. XX CT. OCTpO cCTOsia CHTyalus CcO
BbeTHaMCKUMH OexeHnamu B FOxHO-Kuraiickom mope. OcHoBHas
mpoOJyieMa 3aKIrodaliach B TOM, YTO TPHUOPEKHBIE TOCyAapcTBa HE
KeJany MPUHUMATh TAKUX MUTPAHTOB.

B 1978 romy Bepxornsrii komuccap OOH 1o memam OexeHiieB
(YBKDbB) npemtoxuin comamieHie, CorIacHO KOTOPOMY MpUOpeKHbIE
rocygapcTBa OymyT TO3BOJSTH <JTIOMSM B JIOAKaX» COMTH Ha Oeper,
ecnu Ipyrue (B OCHOBHOM 3alajiHbIe) TOCYAapcTBa OyayT MepecemsiTh
BCEX TaKWX Jtofei B TedeHue 90 mHeH ¢ MOMEHTa UX BhICaiku. Tem
HE MeHee, Cy[a TMOJIBEprajvch JUIUTEIBHBIM W JIOPOTOCTOSIINM
3a7iepKKaM, TaK Kak NPHOPEKHBIE TOCYyAapCTBa €mie IO BBICAIKU
MUTPAHTOB TpeOOBAJIH IJIaH KOHKPETHBIX ICHCTBHI 10 TaIbHEHIIIEMY
nepecenennto. Kak cnencteue, 80-90% mpoxomdmmx — cynoB
WTHOPHUPOBAJIM CUTHAJBI OeacTBHs [10].

B 1984-1985 romax YBKDB BBen B aeiicTBHe psijl Upe3BbIUAHBIX
Mep: OBLJIO COITacOBaHO OOJbIIEe KOMMYECTBO MECT IEpPEeCeNICHHS,
ObUTM  yNpPOIIEHbI MPOLENYPbl IMPUHITHS MUTPAaHTOB W HX
nepeceneHus. s CyIOBIajenblleB CO3MANIM CXEMY BO3MEIICHUS
pacxooB  Ha  CHAaceHWe,  BBITYCTHIIM  PYKOBOACTBO  JUIS
CYIOBIIAJICNbIIEB W KAalMTAaHOB CYIOB IO OMNEPAaTHBHBIM acleKTaM
CHaceHWs, pa3ocialii MOPCKHE pPagHorpaMMbl, OOBICHSIOIINE
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MPOLIEAYPhI CITACaTENbHBIX OMEPAllii M MX MPHUBIEKATENFHOCTD IS
cynoB. Taxxke Hayamu BblAABaTh TOCYJAPCTBEHHBIE ITOXBAJBI IS
IKHUNAXKEH CyI0B, KOTOPBIE CIIACcI OEKEHLIEB.

I'ymanurapHas karacTpoda ¢ HE3aKOHHOM MUrpanuei us3
Adpuxu B EBpomy momHsuia psii BOIIPOCOB, ONHMM M3 KOTOPBIX
SIBJISIETCS CIIacaHHe YeJIOBEUECKUX XHM3HEW NpHU IOMBITKE INepecedb
Mope. IloHnmasi Ba)KHOCTb y4acTHs TOPTOBBIX CyHOB B CHACEHHU
Jrofed, MHPOBOE COOOLIECTBO IIPHHSIO pELIEHHE IOOUIPSTh
criacaresibHbIC OTIepallii HE3aKOHHBIX MUTPAHTOB B MOpE.

[IpoGnema HeseranbHBIX MUTPAHTOB aKTyaIbHa U ISl YKpauHbI; C
KaKAbIM TOZIOM pacTeT KOIMYECTBO 33/IeP KUBAEMBIX JIUII, HE3aKOHHO
NPOHMKIINX Ha TEPPUTOPHIO Hamlei cTpaHbl. OHAKO OCYIIECTBIsIEMast
MOpeM HeJerajbHas MWTpauus B YKpauHy HE3HauHTeNbHA W TIO
mueruto I'B. Topckoro noka He yrpokaeT 0€30IacCHOCTH rocynapcTsa
[11]. Tem He MeHee YKpawHa IO/DKHA YUUTHIBaTh, aHAJIM3HUPOBATH,
pearupoBarh Ha Mo0OHOTO poaa MPoOIEMBL.
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BU3HAYHI PIHIEHHSA
MIZKHAPOJIHOI'O CYAY
OOH Y COEPI MOPCBKOI'O ITPABA

MEPEJIMOBA JIO PYEPUKH'

[MutanHs, TOB’sA3aHI 3 BUKOPUCTAHHSIM 1 JIOCIHIIKSHHSIM
mpoctopiB  CBITOBOTO OKeaHy, NPOAOBKYIOTh 3aliMaTéd OfHE 3
MPOBIMHUX Miclb y CBiTOBiM momitumi. Sk 3a3nadae A.Il. MoBuas,
«IUTaHHS BUKOPUCTAHHS Ta OCBOEHHS TIPOCTOPIB 1 pecypciB
CBITOBOTO OKeaHy MalOTh BCECBITHIH XapakrTep, 3a4ilaloTh iHTEpecH
BCBHOTO JIFOJICTBA, HUHIITHKOTO Ta MPUHIEITHHOTO TOKOJIiHB, Ta, OTXKE,
BUMArarTh JUIsi CBOrO BUPINICHHS 00’€JHAHUX 3YCHJIb BCIX JEpiKaB
Hamroi miaHetw» [1, c. 8]. [mobamizamis cTaja BCEOXOILIFOIOUNM
MpOIleCOM, IO 3ayillae eKOHOMiYHi, MOJITWYHI, iH(pOpMaIliiiHi,
KyJIBTYpHI, COLIIaJIbHI Ta PaBOBi TeHAEHIIT [2, ¢. 29].

VYHiBepcambHa KOHBEHINS, 1m0 Oyna BupoOnena ma Il
Kondepenuii OOH 3 mopcekoro mpaBa — Kowsenuiss OOH 3
Mopcekoro TipaBa 1982 poky [3] — mnepembavae BCTaHOBJICHHS
€IMHOTO TpaBoropsiiKy B CBITOBOMY OKeaHi 3 ypaxXyBaHHSM peaii
TOTO dYacy: TEONONITHIHHX, TONITUIHHUX, BIHCHKOBO-CTPATETIYHHUX,
COIaTbHO-eKOHOMIYHHX,, HAYKOBO-TEXHITHHX [4].

BuMora nociiJoBHOTO Ta HEYXWIBHOTO JOTPUMAHHS OCHOBHHX
MPUHIMIIIB Cy4acHOTO MDKHApOIHOTO TIpaBa IPOHU3YE BCIO
CYKYITHICTb HOPM, 3akpimieHux y Kousenuii. I1po 1ie cBiquuth Becs ii
3MICT: BiJl TTOJIOXKCHb TpeamMOymi IO 3aKITIOYHUX IIOCTAHOB. YXKE B
npeaMOyni BU3HAEThCA OaKaHICTh BCTAHOBJICHHS MIPABOBOTO PEXUMY
JUIE MOpIB 1 OKeaHiB, HacaMmepell 3 «HAJICKHUM ypaxXyBaHHAM
CyBepeHITeTy BCIX jepkaB». TiCHHI 3B’S30K BCIX IIOJIOXKEHb
KoHBeHIIii (SIK €IMHOTO «ITaKeTa» JTOMOBICHOCTEH) BUMarae, moo mei

' Py6puky miarotoBneno K.o.H., mpodecopom Kysmemosum C.O. Ta KIO.H., C.HC. IOLUCHTOM
Agepouxkinoro T.B.
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MIDKHApPOIHO-TIPABOBUI aKT TIyMAyWBCS Ta 3aCTOCOBYBABCS SIK
€IMHU 3BiJ MPUHLIHUIIB i HOPM MDKHApOAHOTO MOPCBKOTO mpaBa. Y
TOW camMuid 4ac, TparHeHHd 0 KOMIPOMICY, B3a€EMHE IIOB’SI3aHHS
HEMIPUMHUPEHHUX  TO3MLIH  HAIIOHATBHUX  MOPCBHKHX  TOJITHK
HPU3BEIH 0 TOTO, IO BXE HAa MOMEHT NpUHHATTI KoHBeHLIT HOpMH,
IO MICTHIHCS B Hiif, HE MOINK PIBHOIO MIpOIO BiJ/I3epPKaTIOBaTH
iHTepecH BCixX nepxas [5, c. 32].

«I'moGanpHMi XapakTep BUBYCHHS Ta BUKOpUCTaHHS CBITOBOTO
okeaHy 1 Horo pecypciB mnepenbavae, — 3a3Hayae C.B. Kisanos, —
HaBXXIIMBIITy PUCY BiIHOCHH MIX Jep)KaBaMH, SIKi CKITaIaloThCS Y
3B’SI3KY 13 IUM: BUPILIEHHs MPOOJIeM OCBOEHHS MOPCHKUX MPOCTOPIB 1
pecypciB OKeaHy MOXKe W MOBMHHE 31HCHIOBAaTUCS TUIBKH B YyMOBax
MHUpY Ta TPaBOMOPSAKY 1 HA OCHOBI IIHPOKOTO MIi>KHAPOJHOTO
criBpoOiTHUIITBAY [6, ¢. 10]. A 3HaYCHHS IIHOTO HOPMATHBHOIO
JMOKyMeHTa Oyle OIliHEHE ICTOPIEI0, OCKUIBKH JIMIIE TOYHO
MOTHBOBaHa Ta HAyKOBO OOIpyHTOBaHa Tepioau3allis ictopii
MDKHApOIHO-IIPAaBOBOTO PETYIIOBAHHS JJa€ MOXKJIMBICT PO3CTABUTH
BUB2XCHI aKIEHTH, MIO CTOCYIOTbCS I1CTOPUKO-TIPABOBOI OLIIHKH
3HAYYIIOCTI TUX 200 iHIIUX HOPM MiXKHApOIHOTO Tipasa [7, ¢. 25].

B ocrarouHoMy miJICYMKY, 00’€KTMBHO HE MOXXHA HE BH3HATH,
0 PO3yMIiHHSA TIMOWHHOI CYTHOCTI Ta XapakTepy Bciei icTopii, a
TaKOX Cy4YacHHX MDKHApPOIHMX MOPCHKUX BIJIHOCHH, IO MOisUIH
paHilne i Iil0Th y HUHINIHIX YMOBaX YHIBepCaTbHHX KOHBEHIIIMHUX
HOPM, a TaKoX IpaBWJIbHA Ta aJeKBaTHA OILIHKa (TIPOTHO3YBaHHA)
IUBIXIB  IXHBOTO IMOAAJBLIOTO PO3BUTKY MOXIIMBI  TUIBKH 3
YpaxyBaHHSAM TCOIONIITHYHOTO (akropa. VY IMHPOKOMY IUIaHI
TEOMONITHYHI 1HTEpeCH AEpXKaB BU3HAYAIOThH iXHi MO3MLII CTOCOBHO
mio0ansHOi mpobmemu CBITOBOIO OKeaHy, OJHOYACHO, BUYMHSIOYN
OesrnocepeHiii BIUIMB Ha MPOIeC HOPMOTBOPEHHS, BUPOOJICHHST HOPM,
IO PEryjIolTh BUKOPHCTaHHS NpOCTOpiB CBITOBOIO OKeaHy Ta
MOPCBHKHX TIPHPOAHUX PecypciB, TOOTO (PaKTHUHO BIUTUBAIOTH HA
TPOIIeC PO3BUTKY MIXKHAPOIHOTO MOPCHKOTO Mpasa [5, c. 33].

3B’S30K MDKHApOTHOTO MOPCBHKOTO TIpaBa 3 MOPCHKOIO
CKJIQJIOBOIO TCOIONITUKH KOHKPETHHX JepikaB abo IXHiX TIpyn
MPOCTEKYEThC HAacaMIlepel y Tporeci BHUPOOJICHHS HOPM, IO

BU3HAYAIOTh 3MICT CTaTycy Ta MIKHAPOIHO-IIPABOBOTO PEXKUMY THX
abo iHmmMx mnpocTopiB CBITOBOrO OKeaHy, INPaBOBOIO PEKUMY
MOPCBKHX MPUPOTHUX pecypciB. 3a3Ha4eHNH BIUIMB, 3pO3YMIJIO, HE €
OJTHOCTOPOHHIM. bByay4n cTBOpeHMMHM JepikaBamMH, CHELiaIbHI
MIPUHIAITA Ta HOPMH MIDKHAPOTHOTO MOPCHKOTO TIpaBa TOYHHAIOTH
BIUIMBATH Ha 30BHIIIHIO TONITHKY, a OIOCEPEeAKOBaHO W Ha
TEOTIONIITUYHI KOHIIENIi Ta JOKTPUHH JepKaB. Y CBOI 4epry
TEOTIONIITHYHI 3MiHHM, IO BigOyBalOThCA y CBITi, YAHATH 3BOPOTHHH
BIUIUB HE TUIbKM Ha BOEHHO-CTPATETIUHY, MiKHAPOIAHO-TIPABOBY,
eKOHOMIYHY Ta COIlialibHy cepw, aje i Ha IPUPOAHI SBHIIA.

[ToBHICTIO PO3KPUTH CYTh TIOOAILHUX 32 CBOIM XapaKTepOM
B3a€MO3AIEKHUX TpoOsieM CBITOBOrO OKeaHy MOMKIIMBO TUTBKH TICIIS
BUBUEHHS 3MICTy MOPCBKHX IHTEpPECIB BCIX JEp)KaB 1 TPyI JIEpXKaB,
MeXaHi3MiB (OpMyBaHHS IXHBOI MOPCHKOI TIIONITHKH Ta iXHIX
MDKHapOTHO-TIPABOBUX TTO3HUITIH.

C.B. KiBanoB 3a3Hayae, 10 «IIPUAMAOYH 3aKOHU Ta IMPaBUIIA,
0 CTOCYIOTHCST MIKHAPOIHOTO CYTHOIUIABCTBA, BC1 IepKaBU TTOBHHHI
3a0e3mevyBaTd, MO0 Taki 3aKkOHM Ta TMpaBWia BiAMOBIJAIN
MDKHApOIHUM HOpPMaM i CTaHAapTaM, IPUHHATHAM 32 JIOTIOMOT0I0 200
M erijor0  KOMIIETCHTHOI  MDKHApOAHOI  oprauizamii  abo
MUTUTOMAaTHYHUX KoHMepeHmin» [8, c. 5].

MixHaponuuii Cyn Oynio 3aCHOBAaHO SK TOJOBHHH CYIOBHI
opran Opranizanii O0’exnannx Hamiit 26 yepBHa 1945 poky, konu
onrouacHo 31 Craryrom Opranizanii B Can-®panmucko OyB
npuitHsaTuil oro Cratyt, sikmii yBiddmoB no Craryry OOH y sixocti
fioro HeBin emHuoi yactuau. Ctaryt Cyny 3acHoBaHui Ha CTaryTi, 10
OyB KepiBHHLTBOM JUisl JisibHOCTI nonepeannka Cyny — IloctiiiHOT
[Nanmatu Mixnapomsoro IlpaBocynns, sika Tak i He HaOyna cTarycy
oprana Jliru Harmiii, xoua Craryr Jliru Hamiéi i nependauar i
3aCHYBaHHSI.

Xoua MixHapomamii Cyzl € HE3ale)KHUM, M0 HEOOXITHO IS
BUKOHAHHS HUM CBO€l pOJi CYIOBOTO OpraHy, i BiJNOBIAHO 0
Craryty #oro MicrienepeOyBanHsM € ['aara, TOOTO BiH PO3MIIICHAIN
Ha MEBHIM BIACTaHI BiJ HOBCSAKIEHHOI MISUILHOCTI IHINMX TOJOBHUX
opradiB, Horo iHterparis mo cuctemu Opranizamii OO0’emHaHIX
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Hamiit minkpecmioerses B Craryti OOH He nume TuM, mo Horo
(yHKLIi CTOCOBHO BPEryJIIOBaHHS CIIOPIB MK CTOPOHAMH 1 HaJaHHS
KOHCYJIFTaTHBHUX BHCHOBKIB BH3HadeHi B miaBi XIV Craryty OOH,
aJie 1 TOCUJIaHHSIMH Ha HBOTO B m1aBi VI « MupHe BHUpilLIeHHS CIIOPiB»,
e B crtarTi 33 3ramyeThcs CYIHOBHM PO3MIAA K 3aci0 BHPIIICHHS
CropiB B3arani, a B crarti 36 Pani Besneku npomnonyeTbest Opatu 10
yBary, Mo CIOPH IOPUIMYHOTO XapakKTepy ITOBHHHI, 32 3arajJbHUM
MIPAaBHUIIOM, TIEPEIaBATHCS CTOpOHaMHU 10 MixkaapomaHoro Cymy.

Tomy ninkoM mpuponHo, mo Cekperapiar OOH y crhiBnparii 3
Cexkperapiatom Cyny BBaKae 3a JONUIBHE Yac BiJ 9acy BHIABATH
myOiKallii, 3 METOI HaJaTh TPOMAJICHKOCTI Oinblie iHpopMarlii mpo
Te, mo Take Cya i YUM BiH 3aiMa€ThCH, a TAKOXK TOJIETIIIHTH JTOCTYII
JI0 MOTO Cy/moBOI MmpakTuky. Lli crijbHI 3yCHIUIS OCOOMMBO BaXKIIMBI B
pamkax Ilporpamu momomoru OOH B cdepi BUKIIamgaHHSA, BUBYCHHSI,
MOIIMPEHHS Ta OUIBII IIMPOKOTO BH3HAHHA MIKHAPOTHOTO IIpaBa.
3aBnsku cmiBmpami 3 JlemaprameHToM Trpomanchkoi iHopmarii
Cekperapiary OOH, 11i chiibHI 3yCHUIA B MHHYJIOMY TIPH3BEIIN JI0
BUITYCKy Ha JAEKUTBKOX MOBax pPOOOTH 3arajbHOTO XapakTepy Mif
Ha3Bowo The International Court of Justice («Mixnaapogauii Cym») i
OpolIypH, IO MICTUTh KOPOTKWI BHUKIIAJ 3BITiB MPO CYAOBI CIIpaBU
cyro dakTtonoriuHoro xapakrtepy. Lli BHIAHHS  TEPiOIAIHO
OHOBJIIOIOTHCS, @ 3POCTAIOUMHA  TONHT  3MYIIYE  PETYISPHO
3MIMICHIOBATY X MEepEeBUIAHHS.

OcTtaHHIMH pOKaMH ypsan BUKa3ylOTh 30LTBIIEHUI iHTEpec /10
NOTEeHUIHHUX MoxnuBocteil Cymay 1 mepemann Ha HOro po3misg
Oimpme cmpaB, HDK Oymb-komu. HacTimekm X MOMITHUM €
BiipomkeHHst iHTepecy no Cyay cepexl BYEHHX 1 IIMPOKOI
rpoManchkocTi. IliTkoM oueBHMAHO, IO CIig TMATPUMATH  ITIO
MO3UTHBHY TEHJCHIII0, HAJIAFOYM JOCTYMHY iH(POpMALilo 3 pi3HUM
CTyIneHeM NpodeciiHuX TOHKOLIIB. Y 3B’S3KY 3 IIUM CTaId BCE OLIbII
SBHUMH JIBI He3aoBojeHI morpedm. [leprn 3a Bce, BUIaHHS caMOro
Cyny y Bumisagi oimifHUX cepil, 10 OXOIUTIOIOTH BCIO HOTO CYHAOBY
TUSUTBHICTh Ta € €IMHAM aBTCHTUIHHM JDKEPEIIOM Takoi iHdopmartii,
BUXOJATh TiIBKH JBOMA ¥oro odiliiHMMU Ta poOOYMMH MOBaMU —
aHDIIACHKOI0 Ta (paHIy3pkor0. TakMM YHHOM JOCTYI IO 3MICTY
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pimens Cyny y BCii iXHIl TOBHOTI 3aKpUTHH JJIS1 THX, XTO HE BOJIOAIE
xoua O oxHiero 3 mux MoB. [lo-apyre, sIKIO OyAb-sKUI MPEACTABHUK
TPOMAJICBKOCTI, XKYPHAJIICT, IOPHCT, TATUIOMAT ad0 HaBIiTh (aXiBelb y
cdepi MibKHapomHOro mpasa mnorpedye OibII JOKIaaHoI iH(opMarii,
HDK Ta, IO MICTUTHCS B MaKCHMalbHO CTHCINX KOPOTKHX 3BiTax,
3i0paHuX y 3rajaHiil BUIIe OpoIIypi, — X04a, MOKJIMBO, BOHH MArOTh
KOPHUCTB, 3a0€3MeUyIour 3aralbHUi icTOpuuHui omsiy pimens Cymy,
— TO BiH HE OTpUMY€ OaXKaHOTO pe3ynbrary. JJis JroAuHH, sIKa parHe
IMOIIOTO PO3yMiHHS CIIPaB, MPOOIEMa yCKIaAHIOETHCS TUM, IO YUM
OinmpIIe 3pocTae i 3 YacOM KOHCONITYETBCS KOPITyC IPEleNeHTHOTO
MpaBa, TUM BaXJIMBIIIOK CTa€ HEOOXIJHICTh MPOCTSIKUTH TIPHUHIHIL,
1110 JIE)KUTH B OCHOBI JIOTiKH NPUMHATTS KOOKHOT'O PiIlICHHS.

Binpi Toro, mpoTAroM pokiB Bee Ounblne i Oinblne neneramiit sik
B Illoctomy xomiteri [emepambHOoi AcambGiei, Tak 1 B
KoncynsrarnBaomy komiteti Ilporpamm momomorm OOH B ramysi
BUKJIAIAaHHS, BUBYCHHS, MMOLUIMPEHHS Ta OUIBII IIMPOKOTO BH3HAHHS
MDKHApPOIHOTO IIpaBa BUCIOBIIOIOTH OayKaHH:, 00 CymoBa MpaKTHKa
Mixnaponsoro Cyay cTaja HpeaIMeToM MIMPIIOTO MOUIMPEHHS Ha
BCixX odimiitaux MoBax Opranizartii.

s crypboBaHicTh 3HaHILIA CBill IPOsB Y MyHKTI 14 pe3omonii
44/28 T'enepanbHoi AcamOirei Bim 4 rpymus 1989 poky i B mMyHKTI 8
mau [V «lIporpama misyibHOCTI, sika OyJe pO3MOYATO TMPOTATOM
neprroro mepiogy (1990-1992 poku) JlecATHHITTS MiXHAPOIHOTO
mpasa OOH», mo MICTUTBCS B IOAaTKy 10 pe3omomii 45/40
I'enepanbuoi Acambnei Bim 28 mmctomaza 1990 poky, B siKomy,
30KpeMa,  3a3HadaeTbcs:  «Buxknadamwnio  ma  ROWUPEHHIO
MIJICHAPOOHO20 — npasa  cnpusnia O  HASAGHICMb  pilleHb  md
KOHCYTbMAmueHux — ucHoskie  Miscnapoonozo  Cydy — ecima
ogiyitinumu mosamu Opeanizayii 06 eonanux Hayitiy

VY pesynprati cniapHUX 3ycuinb Cekperapiary Cymny 1 Bigmimy
koauGikarii YmpaBmiHHS 3 MPaBOBUX MUTaHb 3’ SIBUJIACS MOXKIIHBICTH
B pamkax IIporpamu nonomorn OOH y cdepi BUKIagaHHs, BUBYCHHS,
MOMTUPEHHS Ta OUTBIN IMAPOKOTO BHU3HAHHS MDKHAPOIHOTO TpaBa i
Hecarunittst MikHaporHoro npasa OOH 3poOutH 3Ha4HWI KpPOK Y
HamnpsMKy JTKBimamii 3ragaHoi BuIe iH(OPMAIIHHOI TPOTATHHA
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3aBISKA TIATOTOBIN 30ipKM aHANITHYHUX 3BiTIB Tpo pimeHHs Cymy,
Sk BUAaeTbcs BciMa  odimiiiammu  moBamu  OOH.  3Bitm
TPYHTYIOTBCSI Ha TEKCTaxX, AKi MPOTATOM 0araTrhbOX POKIB pPeryispHO
roryBanucs Cekperapiarom Cymny 3 MeToro iH(QOpMyBaHHS Ta
BKIIIOYQJIUCST IO TOBIMOMIJIEHb [UIA JPYKY, $Ki BHITYCKAJINCS
aHDIICEKOI0 Ta (PaHIy3bKOIO MOBAMHU IIiJ] Yac OTOJIOIICHHS
BIJIMIOBITHOTO pillleHHsS 200 KOHCYJIBTaTUBHOTO BUCHOBKY.

Sxmo BpaxyBaTH TOXOKEHHS IMX 3BiTIB, SKi € IMiICYMKOM
PO3IISTY CHEliaIbHIX KOHKPETHUX BHUIAJIKIB, Ta 3MIHU y MiAXOMI Ta
CTHJII, IO HEMHUHYYO BiIOy/IFICS 32 OLIBII Hi’K COPOKAPITHUH TIEPior,
TO MOYKHA OYiKyBaTH, 110 30IpHUK MA€ IIJIKOM OIHOPITHUIA XapakTep.
IIpote B iHTepecaX aBTCHTUYHOCTI OyJI0 BHPIIIEHO 3BECTH
penaryBanHs 10 MiHimymy. CromiBaeMocs, IO BiJi LBOrO I
myOJTiKaIlis He CTaHe MEHIII KOPHUCHOIO Ta IIKaBOO JIJIS YhTava.

V 3ramaniii Bume Oporrypi OOH, mo MICTHTE KOPOTKi 3BiTH
npo pimenas Cymy, KOHCYJIBTaTUBHI BHCHOBKHA BHUCBITIIIOIOTHCS
CaMOCTIHHO B PO3MiT, BITOKPEMJIICHOMY BiJ TIJIaBH, B SKiid
BUKJIAJAOTHCS  pIIIEHHS 31 CHIPHUX [UTaHb. Xodya Take
pO3TaIlyBaHHS Ma€ TIEBHY IepeBary, OCKUTBKH J03BOJISIE Ha KOPHCTh
HIUPOKOi TPOMAJICHKOCTI MiJKPECIUTH BIAMIHHICTh MiX DIlICHHSMH,
BUHECEHUMH Yy CIpaBaX, II0 BHHUKIM B PE3yNbTaTi CIOPIB Mik
JIep)KaBaMH, 1 KOHCYJITaTHBHUMH BHCHOBKAMH, SIKI HaJlaBaJIUCS Ha
NpoxaHHs OyJb-AKOi MiKHApomHOi opraHizaiii abo ii oprany, B Iiit
pyOpHii >KypHaly, KOJO 4YHTadiB #AKoi, WMOBIpHO, Oyzme OuTBII
BY3bKMM,  IIepeBara  BIJJIa€ThCSI ~ CYBOpOMY  JOTPUMAHHIO
XPOHOJIOTIYHOTO TOPSAAKY MPUHHATTA pimieHs CymoM, s TOTo mo0
MPEICTaBUTH SKOMOTA MPABIUBY 1 LUIBHY KApTHHY €BOJIIOLIl CYIOBOI
npaktuku Cymy.

UwWTtay NMOMITUTh, 1O 3BITH MPO AesKi mocTaHoBu Cyloy Takox
pO3TalllOBaHI B 3aralibHii  XpPOHOMNOTiYHIA mocmigoBHOCTI. Lli
MMOCTAHOBH MAIOTh OLIBII CyOCTaHTIBHHUN XapakTep 1 CTOCYIOTHCA,
HAIPHKIIAJA, MPOXaHb MPO 3aCTOCYBaHHS THMYAaCOBHUX 3aXOiB a0o
3acHYBaHHA Ti€i un iHmoi kamepu. Iami pimenns Cymy abo ioro
TonoBu, BenuMKa 4YacTWHA SKUX CTOCYETBCSA TaKWX MPOILETYPHUX
MMUTaHb, K BU3HAYCHHS TCPMIHIB, SKi He OyJIH IpeaMeTOM aHaI3y i
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ToMy He OyayTb po3MilleHI Ha cCTOpiHKax »XypHaimy. KoHkperHa
iH(oOpMaLlist PO CKJa[, OCHOBOMOJIOXHI TEKCTH 1 MeXaHi3M poOoTH
Cyny mictutsces B 30ipauKyY 1.C.J. Acts and Documents No. 5 («AxtH i
nokymenTn MixnaponHoro Cymy, Ne 5») 1 B LCJ. Yearbook
(«opiuanky MixaapomHoro Cymay»), IO OXOIUTIOE TBAHAIIIATH
MICSIIB MO KiHEIb JIMIHS IMONEPeAHbOro poky. Cym MpencTaBiise
TakO)X WIOPIYHY JIOTOBi/b, KA BHITYCKAETBCA 5K JAOKYMEHT
I'enepanpraoi Acambnei Opranizamii O6’exnannx Hamiit. Y poszmimi
VII xoxnoro I.C.J. Yearbook mosicHIOWOTBCS Pi3HI cepii myOmikamii
Cyny i mepepaxoBYIOThCS CITOCOOH TIOCHJIAHHS Ha PIIICHHs, BUHECEHI
sk HUHIIHIM CyzioM, Tak 1 HOTo MOTEePEIHUKOM.

Crnig 3a3Ha4MTH, IO XO4Ya 3BITH MPOTATOM YCiX ITMX POKIB
roryBaiucs Cekperapiarom Cymy 3 Meroro iHdopmamii  ams
TPOMAJICHKOCTI, BOHH HE TATHYTH 3a COOOIO BiIIOBINAIBHOCTI CaMOTO
Cyny. Tomy Ha HUX HE MOXKHA [TOCHJIATHCS HA MPOTHBAry (pakTUUIHOTO
TEKCTy DpillleHb, KOHCYJBTATUBHUX BHUCHOBKIB 200 IIOCTaHOB,
TIIyMadeHHsM SIKIX BOHH HE €.

s pyOpuka >KypHaJly TpEACTaBUTh YUTA4aM MPElEeICHTHE
mpaBo Cymy (1948-1991 poxu) B cepi MOpPCBKOTO TIpaBa, CHipHI
MUTAHHS SIKOTO HEOIHOPA30BO CTABAIM MPEAMETOM pO3IISAY B
Mixnapogaomy Cyni OOH, i B momansimomy Oyzie OHOBIIOBATHCS Ha
peryisiphiii ocHoBi. KpiMm TOro, BoHa cTaHe IIe OIHHM JIOAATKOM JIO
IMporpamu myOmikauit Bigniny xomudikanii YopasaiHHS 3 MPaBOBUX
MUTaHb BIJIMOBIMHO JIO OFOHKETHOI miamporpaMu «3poOWTH OLTBII
JOCTYIHUMHU MDKHApOIHE MpaBo i opuanuny AisibHicTe OOH», no
SKOI BXKE BXOIATHh «3aKOHOmABYa cepis», «HOpumanmdHmid MOopiaHUK
OOH» 1 « 3Bitu mpo pitreHHst Mixknapogaoro ApoitpaxkHoro Cymy».

Bci mi BUaHHS BiirpatoTh TaKOXK BRXKIIMBY POIb B TIOCATHEHHI
uinei [Tporpamu momomorn OOH y cdepi BUKIamaHHS, BUBYCHHS,
MIOLIMPEHHS 1 BU3HAHHS MIXKHAPOIHOTO TIPaBa.

HeoOxigHO Bim3HAUMTH, IO IO PpyOpHKYy Oyia0 O HEMOKIIHUBO
HAIOBHUTH 0e3 TicHOi cmiBmpari Mix Mixuapogaum CymoM i Horo
Cekperapiatom Ta pisauMmu Tmigpo3mizamu  Cekperapiary OOH,
TakuMU K Bigmin xoaugikanii YopapiiHHS 3 NPaBOBHX NHUTaHb Ta
Cekperapiar IIporpamu momomoru, Bimmin 3 muraHyBaHHS mporpam i
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ckiamaHHs  Omomkery Ta JlemapramMeHT 3 OOCIyrOByBaHHS
KoH(epeHIid Ta iioro BugaBHu4unii BiyIi.
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INEPEAYMOBH TA BIIJIUB HA KOAU®PIKAIIIO
1 IPOT'PECUBHUMI PO3BUTOK
MIXKHAPOJIHOI'O MOPCBKOI'O ITPABA
PIINEHHA MIDKHAPOJHOI'O CY1Y OOH
Y AHIDIIMCBKO-HOPBE3LKOMY CITOPI
ITPO TEPUTOPIAJIBHI BOAU

(Fisheries Case (United Kingdom v. Norway).
Judgement of December 18, 1951)

Ha mnouatky HeoOXigHO 3ayBakKMTH, W0 B LIl cHopasi
Mixnaponaum Cynom OOH BupimryBanucs MUTaHHS HE TIPO 3MICT
MIXXHapOJHO-TIPABOBOTO PEXHUMY PHOHUX pecypciB, a TOJIOBHUM
YHHOM PO NPABOMIPHICTH NMPOBEACHHS MPSAMHUX BUXIAHUX JiHIN
JUTSL BIJTIKY IIUPHHHA TEPUTOPIaAIEHOTO MOPS Ta pUOATbChKOi 30HU
[1, c. 45].

[Ipubepexxna 30Ha, MO Oylra TPEAMETOM CIIOPY, Mae
xapakTepHy KoHdirypauiro. Ii mopxuHa no npsAMiii HepesuIIye
1500 kM. Y30epexoks, ike Ha BCbOMY HPOTSI3i MPEICTaBISIE COOOI0
TOPHUCTY MICIIEBICTh, Ay)Ke€ CHIIBHO Topi3aHe diopramu i OyxTamuy,
0 HBOTO TPHUMHKA€E BeJHWKa KiJbKICTH OCTPOBIB, OCTpIBIIB Ta
pudiB (mesxki 3 SKHX YTBOPIOIOTH Oe3MepepBHUHN apXimenar,
BiIOMUI Tij Ha3BOW skjaergaard — «ckelbHUN 0acTiOH»), 1 BOHO
HE MOXKE CIY)KUTH, AK II€ Ma€ Miclle NMPAKTHYHO Yy BCiX IHIMUX
KpaiHax CBITY, YiTKOIO PO3IIIOBOIO JIIHIEIO MK CYLICIO i MOpEM.

Buacaigok cBoei koH(piryparii cyma BHCTYIIa€ malieko B
MOpe, 1 HOPBE3bKOIO OEperoBoro JIiHIEH (GAKTUYHO € 30BHILIHS
JHIiA, M0 OXOIUTIOE BCi €JEeMEHTH CYIIi, SKi pO3MISAA0THCS SIK
€IUHEe IIiIe. Y3MO0BX MTPHOEpeHOI 30HU pPO3TAIIOBAaHI MiTHHH,
BUKIIOUHO Oarati puboro. 3 He3amaM’STHHX 4YaciB BOHH
eKCIUTyaTyBajJiCsl  JKATEISIMH  Iiei TepuTopii 1 OCTpOBIB:
pubaILCTBO TSI HUX € OCHOBHUM JIKEPEJIOM iCHYBaHHSI.

Y MHUHYJII CTONTTS OpUTAHCHKI MOPSKY 3aXOMMIN IO BO, SKi
OMHUBAIOTh HOPBE3bKE Y30€pexoKs, aje Micisl MPOTECTiB KOPOJIs
Hopgerii, 3 mouarky XVII cT. mpoTromM TphOXCOT POKIB BOHHU
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YTPUMYBAJIUCS BiJ TAKUX Jii.

3 1906 poky Oins y30epexoxks CxigHoro diHMapka 3HOBY
MOYaly 3’ SIBJIATUCS aHTIIACHKI Tpayliepu. HopBeriss HeomHOpa3oBoO
IpoTecTyBajia MPOTH BUJIOBY PHOM aHIIIHCHKUMH TpayliepaMu B ii
TepuTopiaibHUX Bomax. Ilepmmii iHmumeHT ctaBes y 1911 p., xomu
Oputancekuii Tpayinep «Jlopa Pobepre» OyB 3arpumaHuii B 3aTomi
Bapanrep-¢bropn, a #oro kamiTaH 3acymKeHHH 3a TOPYLICHHS
BCTAHOBJIICHMX HOPBE3BKOIO BIAJ0I0 NPaBWJI pHubambcTBa. Y
3B’SI3KY 3 IIMM I1HIIUJCHTOM IIOYAJIMCS MEPETOBOPU MIX ypsaaMu
Anrnii Ta Hopgerii, sxi Oynun mepepBani Ilepmioro cBiToBOIO
BiliHOIO, 1m0 moyanacs y 1914 pomi. 3 1922 poky iHOUAEHTH
noHoBWIHCA. 27 mumHA 1933 poky ypsa AHDIII HAaNpaBUB YPsIy
Hopserii MeMopaHayM, B SIKOMY BHUCIIOBIIIOBaB HEBIOBOJICHHS THM,
0 HOpBE3bKa BJajJa TPU BHU3HAUYCHHI TEPUTOPIaJbHUX BOJ
BUKOPHCTOBYBajla HE3aKOHHI, Ha AyMKy AmHDmi, 06a3ucHi miHii
[2, c. 100].

12 mumas 1935 poky B Hopgerii O6yB BUIaHH KOPOJiBCHKHMA
JEKpeT, KU BU3HAYMB MEXi 30HH B MiBHIYHINA YacTUHI KpaiHu (Ha
miBHIY Bixg [lomspHOTro Koma), B sAKili IpaBO PHUOHOTO IPOMHCITY
OyJi0 3ape3epBOBaHO 3a TpOMaJsSHAMHU Ili€i KpaiHu. 3rofoM Iei
nekper OyB momoBHeHWH mekpetoM Bim 10 rpymas 1937 poky.
BugaHHs 1bOTo aKkTy BHUKIUKAIO TPUBAIMU CHIp 3 AHIII€I0, STKUH
MPOAOBXKYBABC 10 oyatky Jpyroi cBiTOBOI BifiHU Ta BiJHOBHBCS
micns KamiTymnsamii Himewuwnm. [lexper 1935 poky oOmexyBas
3a3Ha4eHi MOPCHKI MPOCTOPW MPSMHMHM JIiHISIMH, MPOBEACHUMH
gepes Ti TOYKH MOPCHKOTO Oepera, sSiKi BIaBaIucs y BiIKpUTE MOpe,
a TakoX uyepe3 TOYKHU LIXEPHOTO MosAca, SIKUM MPUKPUBAE MiBHIYHE
y30epexoxss Hopserii. [Ipm mpomy Taki Toukm (ix Oymo 48)
oOupanucss Ha KOHTHMHEHTI Ta Ha ocTpoBax Immxep (12 Touok), a
TaKOXX Ha CKEJSIX, BUIUMUX JIMIIE M1l Yac BiamuBy (36 To4OK) [3,
c. 165; 4, p. 124-126].

BigmoBimHo g0  3akoHomaBcTBa  Hopserii, mupuHa
TEpUTOpIIbHUX BOMI CTaHOBWIA 4 MOpPCBKI Mmmi 1 Oyna
BcraHoBnena y 1812 poui. Kpim Ttoro, B Hopgerii Oyna
BcTaHoBieHa 10-mmimpHa wMuTHa 30Ha (1932 p.), 4-muiabHa
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pubanbcpka 30Ha (1906 p.) 1 Tak 3BaHa HEHTpaJbHAa 30HA
mHUpUHOI0 4 MOpchbKi Muii. OCKIIBKM MK CTOpOHaMu He Oyio
MOCATHYTO yroau, B 1948 p. HopBe3bKa Bliajja yXBaIrIa 3001 Hi
3axX0lM MPOTH NOPYIIHMKIB MpaBHJ pHOANbCTBA, BCTAHOBICHHUX
nekperoM 1935 p. Bennka KinbKicTh OpUTAaHCHKHX TpayJiepiB OyIIo
3aTPUMaHO, a IX KaliTaHiB 3aCyKEHO.

VY BiamoBiges Ha e AHrmist HanpaBuia 28 BepecHs 1949 poky
3asBy 10 MixuaapogHoro Cyny, Ky BiH HOBHHEH OyB MIPHHHSITH 10
po3miaay Ha miacraBi 3asB AHIT Ta Hopserii mpo 000B’SI3KOBY
ropucaukItiro Mixkaapomuoro Cymy BiAmoBigHO 70 1. 2 CT. 36 fioro
Craryty [2, c. 100-101]. Benuxa bputanis mnpoxana Cyx
HacaMmImepen «OTONIOCHTH (fo declare) NPUHIMITK MiXXHAPOIHOTO
mpapa, 10 3aCTOCOBYIOTBHCS J0 BCTAHOBJICHHS BUXIJIHHX JIiHIH, 3
MTOCHJIaHHSIM Ha sKi ypsan Hopserii BpaBi 3MiHCHATH ACTIMITAIIIIO
prbaTBCHKOI 30HM, MO TSATHETHCS B MOPE BiJl WX BHUXITHUX JIHIN
Ha 4 MOpPCHKI MMJII Ta 3ape3epBOBaHA BHKIIIOYHO JAJISl HOPBE3bBKUX
migmanux» [4, p. 119].

[pencrasauk Benukoi bpuranii B ycHil 3asBi B Cyni BUKJIaB
CBO{ apryMeHTH, SIKi B OCHOBHOMY IIOJISITAJI B HACTYIIHOMY: 3aTOKa
a0o OyXTa TiJIbKM B TOMY BUIAJAKY € BHYTPIIIHIMH BOAAMH, SIKIIO
BXix 0 HUX ckilagae MeHIe 10 MOPChKUX MUJIb, @ OCKIJIBKY L[LOTO
B JaHOMY BHWIIAJIKy HEMae, TO HOpBE3bkui nekper 1935 p.
CyNepeYuTb MIXXHAPOIHOMY IIPaBY.

HopBe3pkuii  mpencTaBHUK  HAa  OCHOBI  YHCJICHHUX
KaprorpadiuHux MarepiajiiB, IO MICTHJIUCS B TNPEACTABICHOMY
CyaIy MEMOPaHIyMi, TOBOJIWB IMPaBOMIipHICTh TToBeAiHKH HopBerii B
[iil cpasi 3 TOYKH 30py MIKHApPOAHOTO MpaBa.

AHTTWCBKI  Tpaylnepw BIepIle CTadd 3 SIBIATHCS B
HOpBe3bKHX Boaax B 1906 p., a HOPBE3bKUH KOPOJIIBCHKHI JEKPET
1935 poky ypsan modaB 3acTOCOBYBaTH TiJAbKH micisi 16 BepecHsS
1948 poky. HopBe3pki CTOpPOXKOBI Cyda IodYamd 3aTpPUMYBaTH
aHTJTNCHKI Tpaylepu, MO0 MOPYIIWIH JEKPeT, 1 BIIBOAMTU iX N0
HOPTiB, ¢ Ha HUX Hawiaganucs wrpadu. Y 3B’A3Ky 3 LUM B
aHDIICEKOMY MEMOpaHAyMi, mpenctaBieHoMy Cyay, MicTHiacs
BHMOTa Ipo BimmkomyBaHHS Hopeeriero 30MTKIB, CIPUIMHEHUX
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3aTpUMaHHSIM aH[IHCBKMX CYIeH MpOTSIrOM OJHOTO  POKY
[3,c. 167].

Hopgesbka ctopoHa mpoxana Cya BH3HAYHTH «B OJHOMY
pilleHH], BiAKMHYBIIM BCi TBEpKEHHS MpO iHIIE», HACTYIHE:
«BpaxoBytoun Toit ¢akt, mo [ekper kopons Hopserii Bim 12
mumHg 1935 poky He cynepeuuTh MDKHapOAHOMY TIpaBy,
BpaxoByloun Te, mo Hopseris B Oyab-iKOMY BHIIaJIKy MAae€
ICTOpHUYHI TIpaBa Ha BCl BOJIM, B MeXaX, BU3HAYCHUX ITUM JEKPETOM

nemimiTariss pubaabCchkoi 30HHU, 37iHicHEHa JlekpeToMm Kopouis
Hopgerii Bix 12 nmumas 1935 poky, He cynepedyuTs Mi>KHapOTHOMY
npaBy». Hopseris mae ictopuyHi mpaBa (3acHOBaHI Ha BIKOBUH
HaIliOHAJIbHOI HOPBE3BKOI TIPAKTHUIN) HA BOIH, MEXKI SKUX
BU3HAUEHi JAeKpeToM [5, p. 123-124].

Cyn mpoBoauB IyOJidHI 3acimaHHs 3 25 BepecHs 1mo 29
*oBTHA 1951 poky. Bin Hopserii kpim ii mpeacTaBHUKa BHCTYIHB
B SIKOCTi aJiBOKarta Oenbrilickkuii mpodecop bypken [6, p. 144].
Bin Awnrmmii kpim ii nmpencraBrmka BucTymmian Ppank Cakic i
npodecop Bangok [6, p. 144].

[IpencraBamk AHDII B CBOill ycHI 3asBi mpocuB Cyn
BU3HATH, 110 OCHOBHHM MPHUHIUIIOM MOPCHKOTO NpaBa € MPHHLUI
CcBOOOIIM MOpIB, 1 IO HOPBE3bKHI nekpeT 1935 poky cylepeduTh
MiXXKHapOAHOMY TpaBy [5, p. 121-123].

AHTTIIfichKa CTOpPOHA MiJKpecluiIa TaKoX, M0 Ha ii JTyMKY
BIJUTIK 30HHW, HAJaHOi y BHUKIIOUYHE KOPUCTYBAaHHS HOPBE3HKUM
pubankam, MOBMHEH MNPOBOIUTHCA abo Bix JdiHII HaiGinbIIOro
BIAIUINBY Bin Oepera, a0o Bix JIiHII BHYTPINIHIX HOPBE3bKUX BOJ;
BHYTpIIlIHI HOpPBE3bKi BOOM B 3aTOKax 1 OyXTax 3aMHKalOThCS
JiHI€IO OBXWHOI He Oimpme 10 Munp (IIHpUHA BXOLY MO
ICTOPHYHHUX 3aTOK i OyXT He OOMEKYEThCs); BOIU MK Oeperom i
JAHIIOTOM OCTPOBIB, SKIIO TUTBKH IIi OCTPOBA HE BiJIJaleHi BiJ
Oepera Oinmpm HiX Ha 4 MWI, TaKOX IIMIIE 3a ICTOPUYHOIO
MiJICTaBOI0 MOXKYTh OyTH BiJIHECEHI 0 HOpBE3bKHX BOJI. Hopseris
Mae BigmkomyBath Bemwkoi  bpuranii  30MTKH, 3aBmaHi
3aTPUMAHHSAMM i1 Cy[IEH 3a MEKaMH 3raJaHoi BUILE 30HH, 10 MaJIU
Micte micist 16 BepecHs 1948 poky, KOJIM HOPBE3BKHMA ypSIA ITOYaB
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3acTocoByBaru aekpetr 1935 poky [3, c. 168]

Cyn npuiinss pimenns 18 rpygas 1951 p. [5, p. 134, 158,
175, 178]. Po3kpuBaroun ¢akTudHy CTOpPOHY cmpaBH, «Cyn
BCTAHOBHUB, LIO ... pubanku Benukoi bpuranii yrpumyBamucs Big
pubanbcTBa B npubepexxHux Bogax Hopserii nporsrom Tpusaioro
nepiony: 3 1616-1618 pokie o 1906 pik» [1, c. 45]. Bin Bu3Has,
0 BiJUTIK TEPUTOPiabHUX BOJ NPOBOIUTHCS BiJl JiHIi BIAILIUBY, 1
3a3HAYMB, IO JKOAHA 31 CKEeNb, SKI BIAKPUBAIOTHCSA Mif dYac
BINITUBY 1 3ragyroTbes B AekpeTi 1935 poky He BincToiTh OB
HDK Ha 4 M Big O6epera. Tomy BiH BBa)KaB 3a MOXJIMBE B JJAHOMY
KOHKPETHOMY BUIAJKy BiZpaxoBYBaTH LIMPUHY NPUOEPEKHUX BOJ
BiJl 30BHIIIHBOTIO JIAHLOTA ILIXEP, OCKUIBKM BOHHM YTBOPIOIOTH 3
Oeperom ofHe IiJie.

Cyn BuU3HAB, 110 ULIMPUHA TEPUTOPIAIBHOIO  MOPA
BiIpaXxOBY€ThCS, SIK 3arajbHe MPaBUJIO, BiJ JiHII HaWOITBIIOTO
BinmuBy. Pasom 3 Tum Cyx Haragas, o BUXiTHI JiHIT IS BiUTIKY
HIMPUHHU TEPUTOPIaIbHOTO MOPS MOXYTh IPOBOIAMTHUCS KiJIbKOMA
crnocobaMu, B TOMY YHCIi HapajieabHO 10 3BUBHH Oepera (cmocid
«TapajeNbHol TpacKu»); BUIPSMICHHSAM B JCSIKUX MEXaX 3BUBUH,
YBITHyTOCTeH Ha y30epexoki (cmocid NpsSAMUX BHUXITHHX JiHIH);
IPOBEACHHAM AYT, 110 3’ €IHYIOTH NE€BHI ToUKH Oepera. Cyn 3poOuB
BHUCHOBOK, LIO0 OCHOBHA JIiHIS TEPUTOPIaJIbHUX BOJA TIOBHHHA
CJiyBaTH 3araJbHOMY HampsIMKy Oepera i mo mpsmi JiHiT MOXYTh
MPOBOJIUTHCS MiX BUCTynamMu Oepera B mope [5, p. 130].

VY wiii cmpaBi Cyn 3BepHYB yBary Ha Te, IIO CKexli, SKi
00CHXaIOTh i Yac BIAIUIUBY 1 CIYTYIOTh, 3TiAHO i3 HOPBE3bKUM
nexkperoM 1935 p. mns mpoBeJeHHS BUXIJAHMX JiHIN, HE BIACTOSATH
Oimpm HDDXK Ha 4 Muii Bif y30epexoks. Buxomsum 3 obOcraBuH
cnpaBu, Cyn BU3HAaB TPaBOMIPHUM BiJpaxyBaHHS IIUPHUHU
TEPUTOPIATBHOTO MOPS BiJl 30BHIIIHBOI MIXEPHOTO JAHLIOTA CKEJb,
IO YTBOPIOIOThH 3 KOHTHHEHTAIBHUM y30€PEikIKIM «OTHE IILIe.

3poOuBIIM BUCHOBOK PO T€, IO BUXiAHI JiHII MOXYTbh HE
TUIBKH CIIAYBaTH 3araJbHOMY HaNpsAMKy y30epexoks, a u
Mo3Ha4YaTuCs TNPSIMUMH JiHIAMH, IO 3’€JHYIOTh HaWOiIbII
BHCTYITal04Ui B Mope MicIia Ha y30epexxki, Cyn He BU3HAB 0OpaHmit
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Hopgerieto crioci0 mpsiMUX BUXITHUX JIHIA TaKUM, IO CYNEPEUUTH
MIDKHApOJAHOMY TIPaBYy.

[TokazoBuM € BupimeHHs CymoM MUTAaHHA PO JO3BOJIEHY 3a
MDKHApOJAHMM TIPaBOM UIIUPUHY BXOAY JIO 3aTOK, SKi MOXYTh
BB@KATUCS BHYTPIIIHIMH BOJaMU TPUOEPEKHOI aepxkaBu. Sk
BiJOMO, SKIIO LIMPUHA BXOAY JO 3aTOKH IIEPEKPHBAETHCS
MOJBIHHOIO MIMPUHOI TEPUTOPIATLHOTO MOpPS MPUOEpekHOT
Jep KaBy, JaHe MTUTAHHS, SIK PABHUIIO, HE BUHUKAE [5, p. 48].

Benuka BpuraHis, moBTOPUMO, B X0JIi pO3IIISIY AaHOI CIIPaBU
B Cyni BHXOAWIA 3 TOro, IO BOJAHM 3aTOKM MOXYTh BBa)KaTUCs
BHYTPIIIHIMHA TUIBKU B TOMY BHUIAJKY, SKIIO IIHPUHA BXOAY IO
3aToku He mepeuirye 10 Muib. 3 mi€ro mo3uiiero MixkHapOTHUH
Cyn He MOroAMBCS, BUCIOBHBIINCH B TOMY CEHCi, IO MO3HaueHa
10-MunpHa Meka OIMPUHMA BXOAY 1O 3aTOKH HE € 3arajbHOI0
HOpPMOIO MixHapomHoro mpaBa. Cym BH3HAB «3a HEOOXimHE
3a3HAYMTH, IO, XO4a MPaBWIO TPO JECATUMUIBHY MeEXy Oyio
NPUIHATO JAESIKUMH JepKaBaMH K B iX HaliOHAJIHLHOMY
3aKOHOJIAaBCTBi, TaK 1 B iX JOroBOpax Ta KOHBEHI[IAX 1 Xo4a B
IEAKUX apOiTpakKHUX PIMICHHSAX 1€ MPABUIIO 3aCTOCOBYBAJIOCS IO
CHOpIB MIX IUMH JcpKaBaMH, IHINI JAEpKaBH BCTAHOBIIOBAIU
iHmy mexy. OTxe, IpaBUIIO PO ACCATUMIUIBHY MEXY HE HaOyIlo
03HaK 3arajJbHOi HOPMHU MIKHAPOIHOTO mpaBay («has not acquired
the authority of a general rule of international lawy) [5, p. 131].

Cyn He BH3HAB OOpaHWI HOPBEXKIIMU CIIOCIO MPOBEAECHHA
OpsIMHX JTiHIH TakuM, IIO CYNEpPeYuTbh MIKHAPOIHOMY MpaBy i
BIIKHHYB BCi aprymeHTH Bemmkoi bpuranii, BCTAaHOBUBIIH, IO
nexper 1935 poxky He mopymMB HOpM MikHapomgHoro mpasa. Cyn
TaKOX BKa3aB, M0 MEXi NPUOEPE)KHUX BOJ BH3HAYAIOTHCA SK
iHTepecaMu  Oe3leKW, Tak 1 CKOHOMIYHMMH iHTepecaMu
PUOEPEKHOI JepiKaBH.

Takum yrHOM Cya, PO3MISHYBIIM BHCHOBKH CIONIYYEHOTO
KopoumiBcTBa, MPUXOIUTH 10 BUCHOBKY, 110 BU3HAYEHHS Mex 1935
pPOKy HE CYIepeduTh MDKHapomHomy mpaBy. OmHak meriMiTaris
MOPCBKUX PaliOHIB 3aBXKIW Ma€ MiXHAPOAHUU aCHEKT, OCKIIbKH
BOHA IPEACTaBIIsA€E iHTepeC HE TUIBKU IS IPHOEPEkKHOI JepiKaBH,
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a ¥ JUIg IHIIMX JIep’KaB; TOMY BOHa HE MOXKE 3aJIe)KaTH BHKIIOYHO
BiJI BOJII MEPIIO].

Y 3B’SA3Ky 3 1M JesAKi OCHOBOIIOJIOXHI MipKyBaHHSI, IO
BUIUIMBAIOTH 13 caMoi NPUPOAM TEPHUTOPiaJbHOTO  MOpH,
MPOJIMBAIOTh CBITIIO HA HACTYITHI KPHUTEPil, TKi MOXYTh CIIYKUTH
OpIEHTHPOM JJIS CYLiB:

- OCKIIBKM TEpUTOpiajJbHE MOpE TICHO TIOB’si3aHE 3
MpuOepeXHOI0 TepHUTOpicro, Oa3ucHA JiHII HE MOBHHHA 3HAYHOIO
MIpOFO BIIXHIISITUCS BiJl 3araIbHOTO HAPSAMKY y30epeiKs;

- ITesIKi BOAM OCOOJMBO TiCHO TIOB’sI3aHi 3 €IEMEHTaMH CYIIIi,
SKi TOAUISIFOTH a00 OTO4yIOTh iX (ifes, sKa MOBHUHHA IIHPOKO
3aCTOCOBYBaTHCS 10 AAHOTO BHUIAIKY, 3 OINIAY Ha KoH(iryparito
Oepera);

- MOX¢ BUSBHTHCS HEOOXiTHMM BPaxOBYBAaTH JCAKI 0COONHBI
€KOHOMIYHI IHTepecH palloHy B TUX BHITaJKaxX, KOJH iX peajbHICTh
1 3HaYEeHHS SICHO MiTBEPKYOTHCS TPUBAIICTIO iX iICHYBaHHSI.

Opmnak, xoua paekper 1935 poky B IiWCHOCTI BimITOBimae
upoMy Merony (mo € oxHuM 3 BHCHOBKiIB Cyny), Crnomydene
KopomiBcTBO BBakae, Mo Aeski 3 0a3WCHUX JIiHIH, BCTAHOBICHHUX
JIEKpeToM, He BUIpaBIaHi 3 TOYKH 30py 3a3HAYCHHX KPUTEPIiB:
BOHO HAITOJIATAE, IO IIi JIHIT He CIIAYIOTh 3arajJbHOMY HaIpsIMKY
y30epexkKs 1 He MPOBENICHI 3TiTHO 3 OOIPYHTOBAHUM METOJIOM.

BuBuuBmm o06nacTi, w00 SKUX OyIM BHUCIOBIEHI Taki
KpUTHYHI 3ayBakeHHs, Cyl y CBOEMY pillIEHHI MOCTaHOBHUB, IO
3a3HaueHi JiHIT € BUIPAaBIaHUMHU.

B omHomy BuUIamky — CTOCOBHO Sverholthavet — MoBa
HacmpaBai iiae mpo OaceiiH, 0 Mae Xapakrtep OyXTH, Xo4a BiH
pO3IiIEHNI Ha 1B BEJIMKUX (Di1OPIH.

B inmomy Bumangky — mMoBa iae npo Lopphavet — BinxuieHHs
0a3ucHOI JTiHii BiJ] €JIEMEHTIB CYIIIi HE € CIIOTBOPEHHSM 3arallbHOTO
HaIpsIMKy HOPBE3BKOTO y30epexoks; KpiM Toro, ypsan Hopserii
MOCUJIA€TbCS  HA  ICTOpUYHE  MpaBo, sKe  0E3yMOBHO
PO3MOBCIOIKYEThCS HA BOOU Lopphavet — BUKIIIOUHE NIPaBO JOBUTH
puly i 3aiiMaTucs KuTOOiiiHMM mpomuciom, Hagane y XVII cr.
HOPBE3bKOMY IiJIaHOMY, 3 SIKOTO BUIUIMBAE, IO LI BOAM 3aBXKIU
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po3TIIsIanucs K Taki, Mo MiAnagaloTh BUKIIOYHO il CYBEPEHITET
Hopgerii.

Y TpeThoMy BHUITAIKy — BHMNAAOK Vestfjord — BiIXuIeHHS €
HE3HAYHUM: BPETYJIIOBaHHS TaKUX IHTaHb, JOKAIBHHX 32 CBOIM
XapaKkTepoM 1 JAPYTOpSOHUX 3a 3HAUYCHHSAM, Mae€ JIMINaTHCS Ha
po3cyn pUOEePEKHOI e KaBH.

Bracnigok nux npuuua Cyj MOCTAaHOBUB Y CBOEMY pIllleHHI,
II0 METOJl, BUKOpHUCTaHUNA B AekpeTi 1935 poky, HE cymepeyuThb
MDKHApOJHOMY TpaBy 1 10 0a3ucHi JiHii, 3adikcoBaHi AeKpeToMm,
TaKOX HE CyNepevaTh MiXKHAPOIHOMY IMPaBy.

Mixunaponuuii Cyd, BH3HABIIM MPHUHIUI CYyBEPEHITETY
npuOepexXHUX JAepkaB Hal iX TepUTOpiaJbHUMH BOJaMH 1 MpaBo
JepXKaB BCTAHOBIIIOBATH IIMPUHY 1 cHOCIO BiAJiKy LHUX BOJ,
o0cTaBWB pillleHHS TaKWMH 3aCTePEKCHHSAMH WIOAO0 MPUMAaTy
MDKHApOJHOTO TpaBa HaJ BHYTPIIIHIM TpPaBOM, SKi JalOTh HOMY
MOJKJIMBICTh B aHAJIOTIYHOMY BUMAJKY MPUHHSITH 1HIIE PIillIEHHS.

Busnanns CymoMm mpHHIOHITY Jep:KaBHOTO CyBEPEHITETY Ha
TEPUTOPIAIBHUMH BOJAMU Majlo0 MPUHIUIIOBE 3HAYCHHS. PimieHHs
Mixnaponaoro Cymy y i cmpaBi Oylo TpPHAHATO A0 yBaru
Kenercorrorw koHpepenmiero OOH 3 Mopcbkoro npasa 1958 poky.
JKeneBchbka KOHBeHINisT 1958 poky mpo TepuTopiallbHE MOpe Ta
OpWIETy 30HY [7] BCTaHOBIIOE, 30KpeMa, IO «HOPMAIBHOIO
BUXIJHOIO JIHIEK JUIS BUMIPIOBaHHS IMUPUHH TEPUTOPIaIbHOTO
MOpH € JIiHIA HaiOIIBIIOTO BiAMIIMBY B3IOBXK Oepera, 3a3HadeHa Ha
odiiifHO BU3HAHMX NPUOEPEKHOIO AEPHKABOI0 MOPCHKHX KapTax
Bemukoro Macmtaly» (cT. 3). SIkmo oOCTaBHHH BHKJIHKAIOTH
HEOOXiZAHICTh y BCTAHOBIICHHI CIIELiaIbHOTO PEXXHUMY 3 OIVISAY Ha
Te, o Oeperopa JIiHisA TITHOOKO MOpi3aHa 1 3BUBUCTA, BUX1THA JIIHISA
MOJKE HAJaBaTUCS HE3aJICKHO BiJ JIiHIT HaliOUIbIIOrO BiAmIuey. B
OMY BHIAJKy MOXE 3aCTOCOBYBAaTHUCS METOJ MPOBEICHHS
MPSIMUAX BUXITHUX JIHIA, IO 3’ €IHYIOTH BiIOBITHI yHKTH.

KouseHiis MiATBEpaAnIa BUKJIIOUHUNA CyBEpeHITeT
npubepekHoi JAepKaBH B MeXaxX TepUTOpianbHUX Boa. Ha
JKeneBchKkiii KOH(GEPEHIIIT TOCTANIO MUTAHHS PO MUPUHY BXOAY J0
3aTOK, SIKI MOXYTh BBaXKaTHCS BHYTPIIIHIMA Bomamu. SIKIIo
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IIMPHUHA BXOJY JO 3aTOKU MEPEKPUBAETHCS MOABIMHOI HIMPUHOIO
TEPUTOPIaANBHUX BOJ, TO, NPUPOJHO B I[BOMY BHIIAJKy € BCi
MiICTABM BBaKaTH BOIW TaKOl 3aTOKH BHYTPINTHIMH BOJaMH
npubepexxHoi AepxkaBu. Sk BimoMo, AHIIIS e B XOIi PO3IISTY
CIIpaBH PO HOPBE3bKi TEPHUTOpiallbHI BOIW 3asBISUIA, IO BOIU
3aTOKH MOXKYTh BBa)KaTUCS BHYTPIIIHIMHU TUTBKA B TOMY BHIAJKY,
AKIIO IIUPUHA BXOAY IO 3aroku He mnepeuinye 10 mwib. Ls
nmo3unigs He Oyma migrpumana Mixuaponuum Cymom, SKui
BHCIIOBUBCS B TOMY CEHCi, II0 Tak 3BaHa 10-MuIbHA MeXa HE €
HOPMOIO MiXKHapoaHOTO Ipasa [3, ¢. 103].
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INTERNATIONAL COURT OF JUSTICE
REPORTS OF JUDGMENTS, ADVISORY
OPINIONS AND ORDERS
FISHERIES CASE
(UNITED KINGDOM v. NORWAY)

JUDGMENT OF DECEMBER 18th, 1951

INTERNATIONAL COURT OF JUSTICE
December 18th, 1951

General List: No. 5

(Fisheries case, Judgment of December 18th, 1951 : .C.J. Reports 1951, p.116.)

FISHERIES CASE
( UNITED KINGDOM v. NORWAY )

Validity in international law
of Royal Norwegian Decree of 1935 delimiting Norwegian fisheries zone.
Fisheries zone, territorial sea.

Special characteristics of Norwegian coast, “skjeergaard”.
Baseline for measuring breadth of territorial sea, low-water mark.
Outer coast line of “skjeergaard”.

Internal waters; territorial waters.

Tracé paralléle method, envelopes of arcs of circles method;
straight base-lines method.

Length of straight base-lines; 10-mile rule for bays, historic waters.
Straits; Indreleia.

International interest in delimitation of maritime areas.
General criteria for such delimitation, general direction of the coast;
relationship between sea areas and land formations.
Norwegian system of delimitation
regarded as adaptation of general international law.
Consistency in application of this system.

Absence of opposition or reservations by foreign States.
Notoriety.

Conformity of base-lines adopted by 1935 Decree with principles of
international law applicable to delimitation of the territorial sea.
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JUDGMENT
Present. President BASDEVANT; Vice-President (GUERRERO;
Judges Alvarez, Hackworth, Winiarski, Zori¢i¢, De Visscher, Sir Arnold
McNair, Klaestad, Badawi Pasha, Read, Hsu Moj; Registrar Hambro.
In the Fisheries case,
between
the United Kingdom of Great Britain and Northern Ireland,
represented by :
Sir Eric Beckett, K.C.M.G., K.C., Legal Adviser to the Foreign Office,
as Agent,

assisted by:

The Right Honourable Sir Frank Soskice, K.C., M.P., Attorney- General,
Professor C. H. M. Waldock, CM.G., O.B.E.,K.C.,

Chichele Professor of Public International Law in the University of
Oxford,

Mr. R. 0. Wilberforce, Member of the English Bar,

Mr. D. H. N. Johnson, Assistant Legal Adviser, Foreign Office,
as Counsel,

and by:
Commander R. H. Kennedy, O.B.E., R.N. (retired), Hydrographic
Department, Admiralty,
Mr. W. H. Evans, Hydrographic Department, Admiralty,
M. Annaeus Schjodt, Jr., of the Norwegian Bar, Legal Adviser to the
British Embassy in Oslo,
Mr. W. N. Hanna, Military Branch, Admiralty,
Mr. A. S. Armstrong, Fisheries Department, Ministry of Agriculture and
Fisheries,

as expert advisers;
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and
the Kingdom of Norway,
represented by :
M. Sven Arntzen, Advocate at the Supreme Court of Norway,
as Agent and Counsel,
assisted by :
M. Maurice Bourquin, Professor at the University of Geneva
and at the Graduate Institute of International Studies, as Counsel,

and by:
M. Paal Berg, former President of the Supreme Court of Norway,
M. C. J. Hambro, President of the Odelsting,
M. Frede Castberg, Professor at the University of Oslo,
M. Lars J. Jorstad, Minister Plenipotentiary,
Captain Chr. Meyer, of the Norwegian Royal Navy,
M. Gunnar Rollefsen, Director of the Research Bureau of the
Norwegian Department of Fisheries,
M. Reidar Skau, Judge of the Supreme Court of Norway,
M. E. A. Colban, Chief of Division in the Norwegian Royal Ministry
for Foreign Affairs,
Captain W. Coucheron-Aamot, of the Norwegian Royal Navy,
M. Jens Evensen, of the Bar of the Norwegian Courts of Appeal,
M. Andre Salomon, Doctor of Law,
as experts,

and by:
M. Sigurd Ekeland, Secretary to the Norwegian Royal Ministry for
Foreign Affairs,

as secretary,
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THE COURT,

composed as above,

delivers the following Judgment:

On September 28th, 1949, the Government of the United
Kingdom of Great Britain and Northern Ireland filed in the Registry
an Application instituting proceedings before the Court against the
Kingdom of Norway, the subject of the proceedings being the validity
or otherwise, under international law, of the lines of delimitation of
the Norwegian fisheries zone laid down by the Royal Decree of July
12th, 1935, as amended by a Decree of December 10th, 1937, for that
part of Norway which is situated northward of 66° 28.8” (or 66°
28°48”) N latitude. The Application refers to the Declarations by
which the United Kingdom and Norway have accepted the
compulsory jurisdiction of the Court in accordance with Article 36,
paragraph 2, of the Statute.

This Application asked the Court

“(a) to declare the principles of international law to be applied
in defining the base-lines, by reference to which the Norwegian
Government is entitled to delimit a fisheries zone, extending to
seaward 4 sea miles from those lines and exclusively reserved for its
own nationals, and to define the said base-lines in so far as it appears
necessary, in the light of the arguments of the Parties, in order to avoid
further legal differences between them;

(b) to award damages to the Government of the United
Kingdom in respect of all interferences by the Norwegian authorities
with British; fishing vessels outside the zone which, in accordance
with the Court’s decision under (a), the Norwegian Government is
entitled to reserve for its nationals.”

Pursuant to Article 40, paragraph 3, of the Statute, the
Application was notified to the States entitled to appear before the
Court. It was also transmitted to the Secretary-General of the United
Nations.

The Pleadings were filed within the time-limits prescribed by
Order of November 9th, 1949, and later extended by Orders of March
29th and October 4th, 1950, and January 10th, 1951.
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By application of Article 44, paragraph 2, of the Rules of Court,
they were communicated to the Governments of Belgium, Canada,
Cuba, Iceland, Sweden, the United States of America and Venezuela,
at their request and with the authorization of the Court. On September
24th, 1951, the Court, by application of Article 44, paragraph 3, of the
Rules, at the instance of the Government of Norway, and with the
agreement of the United Kingdom Government, authorized the
Pleadings to be made accessible to the public.

The case was ready for hearing on April 30th, 1951, and the
opening of the oral proceedings was fixed for September 25th, 1951.
Public hearings were held on September 25th, 26th, 27th, 28th and
29th, October 1st, Sth, 6th, 8th, 9th, 10th, 11th, 12th, 13th, 15th, 17th,
18th, 19th, 20th, 24th, 25th, 26th, 27th and 29th. In the course of the
hearings, the Court heard Sir Eric Beckett, Agent, Sir Frank Soskice,
Mr. Wilberforce and Professor Waldock, Counsel, on behalf of the
United Kingdom Government; and M. Arntzen, Agent and Counsel,
and Professor Bourquin, Counsel, on behalf of the Government of
Norway. In addition, technical explanations were given on behalf of
the United Kingdom Government by Commander Kennedy:.

At the end of his argument, the Agent of the United Kingdom
Government presented the following submissions:

"The United Kingdom submits that the Court should decide that
the maritime limits which Norway is entitled to enforce as against the
United Kingdom should be drawn in accordance with the following
principles: [p 120]

(1) That Norway is entitled to a belt of territorial waters of fixed
breadth—the breadth cannot, as a maximum, exceed 4 sea miles.

(2) That, in consequence, the outer limit of Norway’s territorial
waters must never be more than 4 sea miles from some point on the
base-line.

(3) That, subject to (4) (9) and (10) below, the base-line must be
low-water mark on permanently dry land (which is part of Norwegian
territory) or the proper closing line (see (7) below) of Norwegian
internal waters.

(4) That, where there is a low-tide elevation situated within 4 sea
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miles of permanently dry land, or of the proper closing line of
Norwegian internal waters, the outer limit of territorial waters may be
4 sea miles from the outer edge (at low tide) of this low-tide elevation.
In no other case may a low-tide elevation be taken into account.

(5) That Norway is entitled to claim as Norwegian internal
waters, on historic grounds, all fjords and sunds which fall within the
conception of a bay as denned in international law, whether the proper
entrance to the indentation is more or less than 10 sea miles wide.

(6) That the definition of a bay in international law is a well-
marked indentation, whose penetration inland is in such proportion to
the width of its mouth as to constitute the indentation more than a
mere curvature of the coast.

(7) That, where an area of water is a bay, the principle which
determines where the closing line should be drawn, is that the closing
line should be drawn between the natural geographical entrance points
where the indentation ceases to have the configuration of a bay.

(8) That a legal strait is any geographical strait which connects
two portions of the high seas.

(9) That Norway is entitled to claim as Norwegian territorial
waters, on historic grounds, all the waters of the fjords and sunds
which have the character of a legal strait. Where the maritime belts,
drawn from each shore, overlap at each end of the strait, the limit of
territorial waters is formed by the outer rims of these two maritime
belts. Where, however, the maritime belts so drawn do not overlap,
the limit follows the outer rims of- each of these two maritime belts,
until they intersect with the straight line, joining the natural entrance
points of the strait, after which intersection the limit follows that
straight line.

(10) That, in the case of the Vestfjord, the outer limit of
Norwegian territorial waters, at the south-westerly end of the fjord, is
the pecked green line shown on Charts Nos. 8 and 9 of Annex 35 of
the Reply. [p 121]

(11) That Norway, by reason of her historic title to fjords and
sunds, is entitled to claim, either as territorial or as internal waters, the
areas of water lying between the island fringe and the mainland it
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Norway. In order to determine what areas must be deemed to lie
between the islands and the mainland, and whether these areas are
territorial or internal waters, recourse must be had to Nos. (6) and (8)
above, being the definitions of a bay and of a legal strait.

(12) That Norway is not entitled, as against the United
Kingdom, to enforce any claim to waters not covered by the
preceding principles. As between Norway and the United
Kingdom, waters off the coast of Norway north of parallel 66°
28.8 N., which are not Norwegian by virtue of the above-
mentioned principles, are high seas.

(13) That Norway is under an international obligation to pay to
the United Kingdom compensation in respect of all the arrests since
16th September, 1948, of British fishing vessels in waters, which are
high seas by virtue of the application of the preceding principles."

Later, the Agent of the United Kingdom Government presented
the following Conclusions, at the end of his oral reply:

"The United Kingdom submits that the Court should decide that
the maritime limits which Norway is entitled to enforce as against the
United Kingdom should be drawn in accordance with the following
principles:

(1) That Norway is entitled to a belt of territorial waters of fixed
breadth—the breadth cannot, as a maximum, exceed 4 sea miles.

(2) That, in consequence, the outer limit of Norway’s territorial
waters must never be more than 4 sea miles from some point on the
base-line.

(3) That, subject to Nos. (4), (9) and (10) below, the base-line
must be low-water mark on permanently dry land (which is part of
Norwegian territory) or the proper closing line (see No. (7) below) of
Norwegian internal waters.

(4) That, where there is a low-tide elevation situated within 4 sea
miles of permanently dry land, or of the proper closing line of
Norwegian internal waters, the outer limit of Norwegian territorial
waters may be 4 sea miles from the outer edge (at low tide) of this
low-tide elevation. In no other case may a low-tide elevation be taken
into account.
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(5) That Norway is entitled to claim as Norwegian internal
waters, on historic grounds, all fjords and sunds which fall within the
conception of a bay as defined in international law (see No. (6)
below), whether the proper closing line of the indendation is more or
less than 10 sea miles long.[p 122]

(6) That the definition of a bay in international law is a well-
marked indentation, whose penetration inland is in such proportion to
the width of its mouth as to constitute the indentation more than a
mere curvature of the coast.

(7) That, where an area of water is a bay, the principle which
determines where the closing line should be drawn, is that the closing
line should be drawn between the natural geographical entrance points
where the indentation ceases to have the configuration of a bay.

(8) That a legal strait is any geographical strait which connects
two portions of the high seas.

(9) (a) That Norway is entitled to claim as Norwegian territorial
waters, on historic grounds, all the waters of the fjords and sunds
which have the character of legal straits.

(b) Where the maritime belts drawn from each shore overlap at
each end of the strait, the limit of territorial waters is formed by the
outer rims of these two maritime belts. Where, however, the maritime
belts so drawn do not overlap, the limit follows the outer rims of each
of these two maritime belts, until they intersect with the straight line,
joining the natural entrance points of the strait, after which
intersection the limit follows that straight line.

(10) That, in the case of the Vestfjord, the outer limit of
Norwegian territorial waters, at the south-westerly end of the fjord, is
the pecked green line shown on Charts Nos. 8 and 9 of Annex 35 of
the Reply.

(11) That Norway, by reason of her historic title to fjords and
sunds (see Nos. (5) and (9) (a) above), is entitled to claim, either as
internal or as territorial waters, the areas of water lying between the
island fringe and the mainland of Norway. In order to determine what
areas must be deemed to lie between the island fringe and the
mainland, and whether these areas are internal or territorial waters, the
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principles of Nos. (6), (7), (8) and (9) (b) must be applied to
indentations in the island fringe and to indentations between the island
fringe and the mainland—those areas which lie in indentations having
the character of bays, and within the proper closing lines thereof,
being deemed to be internal waters; and those areas which lie in
indentations having the character of legal straits, and within the proper
limits thereof, being deemed to be territorial waters.

(12) That Norway is not entitled, as against the United
Kingdom, to enforce any claims to waters not covered by the
preceding principles. As between Norway and the United Kingdom,
waters off the coast of Norway north of parallel 66° 28.8” N., which
are not Norwegian by virtue of the above-mentioned principles, are
high seas. [p 123]

(13) That the Norwegian Royal Decree of 12th July, 1935, is not
enforceable against the United Kingdom to the extent that it claims as
Norwegian waters (internal or territorial waters) areas of water not
covered by Nos. (I)-(II).

(14) That Norway is under an international obligation to pay to
the United Kingdom compensation is respect of all the arrests since
16th September, 1948, of British fishing vessels in waters which are
high seas by virtue of the application of the preceding principles.

Alternatively to Nos. (1) to (13) (if the Court should decide to
determine by its judgment the exact limits of the territorial waters
which Norway is entitled to enforce against the United Kingdom), that
Norway is not entitled as against the United Kingdom to claim as
Norwegian waters any areas of water off the Norwegian coasts north
of parallel 66° 28.8” N. which are outside the pecked green line drawn
on the charts which form Annex 35 of the Reply.

Alternatively to Nos. (8) to (n) (if the Court should hold that the
waters of the Indreleia are Norwegian internal waters), the following
are substituted for Nos. (8) to (II):

I. That, in the case of the Vestfjord, the outer limit of Norwegian
territorial waters at the south-westerly end of the fjord is a line drawn
4 sea miles seawards of a line joining the Skomvar lighthouse at Rost
to Kalsholmen lighthouse in Tennholmerne until the intersection of
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the former line with the arcs of circles in the pecked green line shown
on Charts 8 and 9 of Annex 35 of the Reply.

II. That Norway, by reason of her historic title to fjords and
sunds, is entitled to claim as internal waters the areas of water lying
between the island fringe and the mainland of Norway. In order to
determine what areas must be deemed to lie between the island fringe
and the mainland, the principles of Nos. (6) and (7) above must be
applied to the indentations in the island fringe and to the indentations
between the island fringe and the mainland— those areas which lie in
indentations having the character of bays, and within the proper
closing lines thereof, being deemed to lie between the island fringe
and the mainland."

At the end of his argument, the Norwegian Agent presented, on
behalf of his government, the following submissions, which he did not
modify in his oral rejoinder:

"Having regard to the fact that the Norwegian Royal Decree of
July 12th, 1935, is not inconsistent with the rules of international law
binding upon Norway, and having regard to the fact that Norway
possesses, in any event, an historic title to all the waters included
within the limits laid down by that decree.

May it please the Court, in one single judgment, rejecting all
submissions to the contrary, to adjudge and declare that the
delimitation of the fisheries zone fixed by the Norwegian Royal
Decree of July 12th, 1935, is not contrary to international law."

sksksk

The facts which led the United Kingdom to bring the case
before the Court are briefly as follows.

The historical facts laid before the Court establish that as the
result of complaints from the King of Denmark and of Norway, at the
beginning of the seventeenth century, British fishermen refrained from
fishing in Norwegian coastal waters for a long period, from 1616-
1618 until 1906.

In 1906 a few British fishing vessels appeared off the coasts of
Eastern Finnmark. From 1908 onwards they returned in greater
numbers. These were trawlers equipped with improved and powerful

LEX PORTUS M [°2016 209

gear. The local population became perturbed, and measures were
taken by the Norwegian Government with a view to specifying the
limits within which fishing was prohibited to foreigners.

The first incident occurred in 1911 when a British trawler was
seized and condemned for having violated these measures.
Negotiations ensued between the two Governments. These were
interrupted by the war in 1914. From 1922 onwards incidents
recurred. Further conversations were initiated in 1924. In 1932,
British trawlers, extending the range of their activities, appeared in the
sectors off the Norwegian coast west of the North Cape, and the
number of warnings and arrests increased. On July 27th, 1933, the
United Kingdom Government sent a memorandum to the Norwegian
Government complaining that in delimiting the territorial sea the
Norwegian authorities had made use of unjustifiable base-lines. On
July 12th, 1935, a Norwegian Royal Decree was enacted delimiting
the Norwegian fisheries zone north of 66° 28.8” North latitude.

The United Kingdom made urgent representations in Oslo in the
course of which the question of referring the dispute to the Permanent
Court of International Justice was raised. Pending the result of the
negotiations, the Norwegian Government made it known that
Norwegian fishery patrol vessels would deal leniently with foreign
vessels fishing a certain distance within the fishing limits. In 1948, since
no agreement had been reached, the Norwegian Government abandoned
its lenient enforcement of the 1935 Decree; [p 125] incidents then
became more and more frequent. A considerable number of British
trawlers were arrested and condemned. It was then that the United
Kingdom Government instituted the present proceedings.

skesksk

The Norwegian Royal Decree of July 12th, 1935, concerning the
delimitation of the Norwegian fisheries zone sets out in the preamble the
considerations on which its provisions are based. In this connection it
refers to "well-established national titles of right", "the geographical
conditions prevailing on the Norwegian coasts", "the safeguard of the
vital interests of the inhabitants of the northernmost parts of the
country"; it further relies on the Royal Decrees of February 22nd, 1812,
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October 16th, 1869, January 5th, 1881, and September 9th, 1889.

The Decree provides that "lines of delimitation towards the high
sea of the Norwegian fisheries zone as regards that part of Norway
which is situated northward of 66° 28.8” North latitude .... shall run
parallel with straight base-lines drawn between fixed points on the
mainland, on islands or rocks, starting from the final point of the
boundary line of the Realm in the easternmost part of the
Varangerfjord and going as far as Trama in the County of Nordland".
An appended schedule indicates the fixed points between which the
base-lines are drawn.

The subject of the dispute is clearly indicated under point 8 of
the Application instituting proceedings: "The subject of the dispute is
the validity or otherwise under international law of the lines of
delimitation of the Norwegian fisheries zone laid down by the Royal
Decree of 1935 for that part of Norway which is situated northward of
66° 28.8° North latitude." And further on: " .... the question at issue
between the two Governments is whether the lines prescribed by the
Royal Decree of 1935 as the base-lines for the delimitation of the
fisheries zone have or have not been drawn in accordance with the
applicable rules of international law".

Although the Decree of July 12th, 1935, refers to the Norwegian
fisheries zone and does not specifically mention the territorial sea,
there can be no doubt that the zone delimited by this Decree is none
other than the sea area which Norway considers to be her territorial
sea. That is how the Parties argued the question and that is the way in
which they submitted it to the Court for decision.

The Submissions presented by the Agent of the Norwegian
Government correspond to the subject of the dispute as indicated in
the Application.

The propositions formulated by the Agent of the United
Kingdom Government at the end of his first speech and revised by
him at the end of his oral reply under the heading of "Conclusions" are
more complex in character and must be dealt with in detail.

Points I and 2 of these "Conclusions" refer to the extent of
Norway’s territorial sea. This question is not the subject of the present

LEX PORTUS M [°2016 211

dispute. In fact, the 4-mile limit claimed by Norway was
acknowledged by the United Kingdom in the course of the
proceedings.

Points 12 and 13 appear to be real Submissions which accord
with the United Kingdom’s conception of international law as sot out
under points 3 to 11.

Points 3 to 11 appear to be a set of propositions which, in the
form of definitions, principles or rules, purport to justify certain
contentions and do not constitute a precise and direct statement of a
claim. The subject of the dispute being quite concrete, the Court
cannot entertain the suggestion made by the Agent of the United
Kingdom Government at the sitting of October 1st, 1951, that the
Court should deliver a Judgment which for the moment would confine
itself to adjudicating on the definitions, principles or rules stated, a
suggestion which, moreover, was objected to by the Agent of the
Norwegian Government at the sitting of October 5th, 1951. These are
elements which might furnish reasons in support of the Judgment, but
cannot constitute the decision. It further follows that even understood
in this way, these elements may be taken into account only in so far as
they would appear to be relevant for deciding the sole question in
dispute, namely, the validity or otherwise under international law of
the lines of delimitation laid down by the 1935 Decree.

Point 14, which seeks to secure a decision of principle
concerning Norway’s obligation to pay to the United Kingdom
compensation in respect of all arrests since September 16th, 1948, of
British fishing vessels in waters found to be high seas, need not be
considered, since the Parties had agreed to leave this question to
subsequent settlement if it should arise.

The claim of the United Kingdom Government is founded on
what it regards as the general international law applicable to the
delimitation of the Norwegian fisheries zone.

The Norwegian Government does not deny that there exist rules
of international law to which this delimitation must conform. It
contends that the propositions formulated by the United Kingdom
Government in its "Conclusions" do not possess the character
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attributed to them by that Government. It further relies on its own
system of delimitation which it asserts to be in every respect in
conformity with the requirements of international law.

The Court will examine in turn these various aspects of the
claim of the United Kingdom and of the defence of the Norwegian
Government.

sksksk

The coastal zone concerned in the dispute is of considerable
length. It lies north of latitude 66° 28.8’ N., that is to say, north of the
Arctic Circle, and it includes the coast of the mainland of Norway and
all the islands, islets, rocks and reefs, known by the name of the
"skjeergaard" (literally, rock rampart), together with all Norwegian
internal and territorial waters. The coast of the mainland, which,
without taking any account of fjords, bays and minor indentations, is
over 1,500 kilometres in length, is of a very distinctive configuration.
Very broken along its whole length, it constantly opens out into
indentations often penetrating for great distances inland: the Por
Sanger fjord, for instance, penetrates 75 sea miles inland. To the west,
the land configuration stretches out into the sea: the large and small
islands, mountainous in character, the islets, rocks and reefs, some
always above water, others emerging only at low tide, are in truth but
an extension of the Norwegian mainland. The number of insular
formations, large and small, which make up the " skjargaard ", is
estimated by the Norwegian Government to be one hundred and
twenty thousand. From the southern extremity of the disputed area to
the North Cape, the " skjeergaard " lies along the whole of the coast of
the mainland; east of the North Cape, the " skjergaard " ends, but the
coast line continues to be broken by large and deeply indented fjords.

Within the " skjeergaard ", almost every island has its large and
its small bays; countless arms of the sea, straits, channels and mere
waterways serve as a means of communication for the local
population which inhabits the islands as it does the mainland. The
coast of the mainland does not constitute, as it does in practically all
other countries, a clear dividing line between land and sea. What
matters, what really constitutes the Norwegian coast line, is the outer
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line of the " skjeergaard ".

The whole of this region is mountainous. The North Cape, a
sheer rock little more than 300 metres high, can be seen from a
considerable distance; there are other summits rising to over a
thousand metres, so that the Norwegian coast, mainland and
"skjaergaard", is visible from far off.

Along the coast are situated comparatively shallow banks,
veritable under-water terraces which constitute fishing grounds where
fish are particularly abundant ; these grounds were known to Nor-
wegian fishermen and exploited by them from time immemorial.
Since these banks lay within the range of vision, the most desirable
fishing grounds were always located and identified by means of the
method of alignments ("meds"), at points where two lines drawn
between points selected on the coast or on islands intersected. [p 128]

In these barren regions the inhabitants of the coastal zone derive
their livelihood essentially from fishing.

Such are the realities which must be borne in mind in appraising
the validity of the United Kingdom contention that the limits of the
Norwegian fisheries zone laid down in the 1935 Decree are contrary
to international law.

The Parties being in agreement on the figure of 4 miles for the
breadth of the territorial sea, the problem which arises is from what
base-line this breadth is to be reckoned. The Conclusions of the
United Kingdom are explicit on this point: the base-line must be low-
water mark on permanently dry land which is a part of Norwegian
territory, or the proper closing line of Norwegian internal waters.

The Court has no difficulty in finding that, for the purpose of
measuring the breadth of the territorial sea, it is the low-water mark as
opposed to the high-water mark, or the mean between the two tides,
which has generally been adopted in the practice of States. This
criterion is the most favourable to the coastal State and clearly shows
the character of territorial waters as appurtenant to the land territory.
The Court notes that the Parties agree as to this criterion, but that they
differ as to its application.

The Parties also agree that in the case of a low-tide elevation
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(drying rock) the outer edge at low water of this low-tide elevation
maybe taken into account as a base-point for calculating the breadth of
the territorial sea. The Conclusions of the United Kingdom
Government add a condition which is not admitted by Norway,
namely, that, in order to be taken into account, a drying rock must be
situated within 4 miles of permanently dry land. However, the Court
does not consider it necessary to deal with this question, inasmuch as
Norway has succeeded in proving, after both Parties had given their
interpretation of the charts, that in fact none of the drying rocks used
by her as base points is more than 4 miles from permanently dry land.

The Court finds itself obliged to decide whether the relevant
low-water mark is that of the mainland or of the "skjaergaard". Since
the mainland is bordered in its western sector by the "skjaergaard",
which constitutes a whole with the mainland, it is the outer line of the
"skjaergaard" which must be taken into account in delimiting the belt
of Norwegian territorial waters. This solution is dictated by
geographic realities.

Three methods have been contemplated to effect the
application of the low-water mark rule. The simplest would appear
to be the method of the trace parallele, which consists of drawing the
outer limit of the belt of territorial waters by following the coast in
all its sinuosities. This method may be applied without difficulty to
an ordinary coast, which is not too broken. Where a coast is deeply
[p 129] indented and cut into, as is that of Eastern Finnmark, or
where it is bordered by an archipelago such as the " skjergaard "
along the western sector of the coast here in question, the base-line
becomes independent of the low-water mark, and can only be
determined by means of a geometrical construction. In such
circumstances the line of the low-water mark can no longer be put
forward as a rule requiring the coastline to be followed in all its
sinuosities. Nor can one characterize as exceptions to the rule the
very many derogations which would be necessitated by such a
rugged coast: the rule would disappear under the exceptions. Such a
coast, viewed as a whole, calls for the application of a different
method; that is, the method of base-lines which, within reasonable
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limits, may depart from the physical line of the coast.

It is true that the experts of the Second Sub-Committee of the
Second Committee of the 1930 Conference for the codification of
international law formulated the low-water mark rule somewhat
strictly ("following all the sinuosities of the coast"). But they were at
the same time obliged to admit many exceptions relating to bays,
islands near the coast, groups of islands. In the present case this
method of the trace paraliele, which was invoked against Norway in
the Memorial, was abandoned in the written Reply, and later in the
oral argument of the Agent of the United Kingdom Government.
Consequently, it is no longer relevant to the case. "On the other hand",
it is said in the Reply, the courbe tangente—or, in English, ‘envelopes
of arcs of circles’—method is the method which the United Kingdom
considers to be the correct one"

The arcs of circles method, which is constantly used for
determining the position of a point or object at sea, is a new technique
in so far as it is a method for delimiting the territorial sea. This
technique was proposed by the United States delegation at the 1930
Conference for the codification of international law. Its purpose is to
secure the application of the principle that the belt of territorial waters
must follow the line of the coast. It is not obligatory by law, as was
admitted by Counsel for the United Kingdom Government in his oral
reply. In these circumstances, and although certain of the Conclusions
of the United Kingdom are founded on the application of the arcs of
circles method, the Court considers that it need not deal with these
Conclusions in so far as they are based upon this method.

The principle that the belt of territorial waters must follow the
general direction of the coast makes it possible to fix certain criteria
valid for any delimitation of the territorial sea; these criteria will be
elucidated later. The Court will confine itself at this stage to noting
that, in order to apply this principle, several States have deemed it
necessary to follow the straight base-lines method and that they have
not encountered objections of principle by other States. This method
consists of selecting appropriate points on the [p 130] low-water mark
and drawing straight lines between them. This has been done, not only
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in the case of well-defined bays, but also in cases of minor curvatures
of the coast line where it was solely a question of giving a simpler
form to the belt of territorial waters.

It has been contended, on behalf of the United Kingdom, that
Norway may draw straight lines only across bays. The Court is unable
to share this view. If the belt of territorial waters must follow the outer
lineof the "skjergaard", and if the method of straight baselines must
be admitted in certain cases, there is no valid reason to draw them
only across bays, as in Eastern Finnmark, and not also to draw them
between islands, islets and rocks, across the sea areas separating them,
even when such areas do not fall within the conception of a bay. It is
sufficient that they should be situated between the island formations of
the "skjaergaard", inter fauces terrarum.

The United Kingdom Government concedes that straight lines,
regardless of their length, may be used only subject to the conditions
set out in point 5 of its Conclusions, as follows:

"Norway is entitled to claim as -Norwegian internal waters, on
historic grounds, all fjords and sunds which fall within the conception
of a bay as defined in international law (see No. (6) below), whether
the proper closing line of the indentation is more or less than 10 sea
miles long."

A preliminary remark must be made in respect of this point.

In the opinion of the United Kingdom Government, Norway is
entitled, on historic grounds, to claim as internal waters all fjords and
sunds which have the character of a bay. She is also entitled on
historic grounds to claim as Norwegian territorial waters all the waters
of the fjords and sunds which have the character of legal straits
(Conclusions, point 9), and, either as internal or as territorial waters,
the areas of water lying between the island fringe and the mainland
(point 11 and second alternative Conclusion II).

By "historic waters" are usually meant waters which are treated
as internal waters but which would not have that character were it not
for the existence of an historic title. The United Kingdom Government
refers to the notion of historic titles both in respect of territorial waters
and internal waters, considering such titles, in both cases, as
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derogations from general international law. In its opinion Norway can
justify the claim that these waters are territorial or internal on the
ground that she has exercised the necessary jurisdiction over them for
a long period without opposition from other States, a kind of -
possessio longi temporis, with the result that her jurisdiction over
these waters must now be recognized although it constitutes a
derogation from the rules in force. [p 131]

Norwegian sovereignty over these waters would constitute an
exception, historic titles justifying situations which would otherwise
be in conflict with international law.

As has been said, the United Kingdom Government concedes
that Norway is entitled to claim as internal waters all the waters of
fjords and sunds which fall within the conception of a bay as defined
in international law whether the closing line of the indentation is more
or less than ten sea miles long. But the United Kingdom Government
concedes this only on the basis of historic title; it must therefore be
taken that that Government has not abandoned its contention that the
ten-mile rule is to be regarded as a rule of international law.

In these circumstances the Court deems it necessary to point out
that although the ten-mile rule has been adopted by certain States both in
their national law and in their treaties and conventions, and although
certain arbitral decisions have applied it as between these States, other
States have adopted a different limit. Consequently, the ten-mile rule has
not acquired the authority of a general rule of international law.

In any event the ten-mile rule would appear to be inapplicable as
against Norway inasmuch as she has always opposed any attempt to
apply it to the Norwegian coast.

The Court now comes to the question of the length of the
baselines drawn across the waters lying between the various
formations of the "skjaergaard". Basing itself on the analogy with the
alleged general rule of ten miles relating to bays, the United Kingdom
Government still maintains on this point that the length of straight
lines must not exceed ten miles.

In this connection, the practice of States does not justify the
formulation of any general rule of law. The attempts that have been
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made to subject groups of islands or coastal archipelagoes to
conditions analogous to the limitations concerning bays (distance
between the islands not exceeding twice the breadth of the territorial
waters, or ten or twelve sea miles), have not got beyond the stage of
proposals.

Furthermore, apart from any question of limiting the lines to ten
miles, it may be that several lines can be envisaged. In such cases the
coastal State would seem to be in the best position to appraise the
local conditions dictating the selection.

Consequently, the Court is unable to share the view of the
United Kingdom Government, that "Norway, in the matter of base-
lines, now claims recognition of an exceptional system". As will be
shown later, all that the Court can see therein is the application of
general international law to a specific case.

The Conclusions of the United Kingdom, points 5 and 9 to n,
refer to waters situated between the base-lines and the Norwegian
mainland. The Court is asked to hold that on historic grounds these
waters belong to Norway, but that they are divided into two
categories: territorial and internal waters, in accordance with two
criteria which the Conclusions regard as well founded in international
law, the waters falling within the conception of a bay being deemed to
be internal waters, and those having the character of legal straits being
deemed to be territorial waters.

As has been conceded by the United Kingdom, the " skjergaard "
constitutes a whole with the Norwegian mainland; the waters between
the base-lines of the belt of territorial waters and the mainland are
internal waters. However, according to the argument of the United
Kingdom a portion of these waters constitutes territorial waters. These
are inter alia the waters followed by the navigational route known as the
Indreleia. It is contended that since these waters have this character,
certain consequences arise with regard to the determination of the
territorial waters at the end of this water-way considered as a maritime
strait.

The Court is bound to observe that the Indreleia is not a strait at
all, but rather a navigational route prepared as such by means of
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artificial aids to navigation provided by Norway. In these
circumstances the Court is unable to accept the view that the Indreleia,
for the purposes of the present case, has a status different from that of
the other waters included in the " skjeergaard ".

Thus the Court, confining itself for the moment to the
Conclusions of the United Kingdom, finds that the Norwegian
Government in fixing the base-lines for the delimitation of the
Norwegian fisheries zone by the 1935 Decree has not violated
international law.

ek

It does not at all follow that, in the absence of rules having the
technically precise character alleged by the United Kingdom
Government, the delimitation undertaken by the Norwegian
Government in 1935 is not subject to certain principles which make it
possible to judge as to its validity under international law. The
delimitation of sea areas has always an international aspect; it cannot
be dependent merely upon the will of the coastal State as expressed in
its municipal law. Although it is true that the act of delimitation is
necessarily a unilateral act, because only the coastal State is
competent to undertake it, the validity of the delimitation with regard
to other States depends upon international law.

In this connection, certain basic considerations inherent in the
nature of the territorial sea, bring to light certain criteria which, though
not entirely precise, can provide courts with an adequate basis for
their decisions, which can be adapted to the diverse, facts in question.

Among these considerations, some reference must be made to the
close dependence of the territorial sea upon the land domain. It is the
land which confers upon the coastal State a right to the waters off its
coasts. It follows that while such a State must be allowed the latitude
necessary in order to be able to adapt its delimitation to practical needs
and local requirements, the drawing of base-lines must not depart to any
appreciable extent from the general direction of the coast.

Another fundamental consideration, of particular importance in
this case, is the more or less close relationship existing between
certain sea areas and the land formations which divide or surround
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them. The real question raised in the choice of base-lines is in effect
whether certain sea areas lying within these lines are sufficiently
closely linked to the land domain to be subject to the regime of
internal waters. This idea, which is at the basis of the determination of
the rules relating to bays, should be liberally applied in the case of a
coast, the geographical configuration of which is as unusual as that of.
Norway.

Finally, there is one consideration not to be overlooked, the
scope of which extends beyond purely geographical factors: that of
certain economic interests peculiar to a region, the reality and
importance of which are clearly evidenced by a long usage.

Norway puts forward the 1935 Decree as the application of a
traditional system of delimitation, a system which she claims to be in
complete conformity with international law. The Norwegian
Government has referred in this connection to an historic title, the
meaning of which was made clear by Counsel for Norway at the
sitting on October 12th, 1951: "The Norwegian Government does not
rely upon history to justify exceptional rights, to claim areas of sea
which the general law would deny; it invokes history, together with
other factors, to justify the way in which it applies the general law."
This conception of an historic title is in consonance with the
Norwegian Government’s understanding of the general rules of
international law. In its view, these rules of international law take into
account the diversity of facts and, therefore, concede that the drawing
of base-lines must be adapted to the special conditions obtaining in
different regions. In its view, the system of delimitation applied in
1935, a system characterized by the use of straight lines, does not
therefore infringe the general law; it is an adaptation rendered
necessary by local conditions.

The Court must ascertain precisely what this alleged system of
delimitation consists of, what is its effect in law as against the United
Kingdom, and whether it was applied by the 1935 Decree in a manner
which conformed to international law.

It is common ground between the Parties that on the question of
the existence of a Norwegian system, the Royal Decree of February
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22nd, 1812, is of cardinal importance. This Decree is in the following
terms: "We wish to lay down as a rule that, in all cases when there is a
question of determining the limit of our territorial sovereignty at sea,
that limit shall be reckoned at the distance of one ordinary sea league
from the island or islet farthest from the mainland, not covered by the
sea; of which all proper authorities shall be informed by rescript."

This text does not clearly indicate how the base-lines between
the islands or islets farthest from the mainland were to be drawn. In
particular, it does not say in express terms that the lines must take the
form of straight lines drawn between these points. But it may be noted
that it was in this way that the 1812 Decree was invariably construed
in Norway in the course of the 19th and 20th centuries.

The Decree of October 16th, 1869, relating to the delimitation of
Sunnmore, and the Statement of Reasons for this Decree, are
particularly revealing as to the traditional Norwegian conception and
the Norwegian construction of the Decree of 1812. It was by reference
to the 1812 Decree, and specifically relying upon "the conception”
adopted by that Decree, that the Ministry of the Interior justified the
drawing of a straight line 26 miles in length between the two
outermost points of the "skjaergaard". The Decree of September 9th,
1889, relating to the delimitation of Romsdal and Nordmdre, applied
the same method, drawing four straight lines, respectively 14.7 miles,
7 miles, 23.6 miles and 11.6 miles in length.

The 1812 Decree was similarly construed by the Territorial
Waters Boundary Commission (Report of February 29th, 1912, pp.
48-49), as it was in the Memorandum of January 3rd, 1929, sent by
the Norwegian Government to the Secretary-General of the League of
Nations, in which it was said : "The direction laid down by this
Decree should be interpreted in the sense that the starting-point for
calculating the breadth of the territorial waters should be a line drawn
along the ‘skjaergaard’ between the furthest rocks and, where there is
no ‘skjaergaard’, between the extreme points." The judgment delivered
by the Norwegian Supreme Court in 1934, in the St. Just case,
provided final authority for this interpretation. This conception
accords with the geographical characteristics of the Norwegian coast
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and is not contrary to the principles of international law. [p 135]

It should, however, be pointed out that whereas the 1812 Decree
designated as base-points "the island or islet farthest from the
mainland not covered by the sea", Norwegian governmental practice
subsequently interpreted this provision as meaning that the limit was
to be reckoned from the outermost islands and islets "not continuously
covered by the sea".

The 1812 Decree, although quite general in its terms, had as its
immediate object the fixing of the limit applicable for the purposes of
maritime neutrality. However, as soon as the Norwegian Government
found itself impelled by circumstances to delimit its fisheries zone, it
regarded that Decree as laying down principles to be applied for
purposes other than neutrality. The Statements of Reasons of October
Ist, 1869, December 20th, 1880, and May 24th, 1889, are conclusive
on this point. They also show that the delimitation effected in 1869
and in 1889 constituted a reasoned application of a definite system
applicable to the whole of the Norwegian coast line, and was not
merely legislation of local interest called for by any special
requirements. The following passage from the Statement of Reasons
of the 1869 Decree may in particular be referred to: "My Ministry
assumes that the general rule mentioned above [namely, the four-mile
rule], which is recognized by international law for the determination
of the extent of a country’s territorial waters, must be applied here in
such a way that the sea area inside a line drawn parallel to a straight
line between the two outermost islands or rocks not covered by the
sea, Svindy to the south and Storholmen to the north, and one
geographical league north-west of that straight line, should be
considered Norwegian maritime territory."

The 1869 Statement of Reasons brings out all the elements
which go to make up what the Norwegian Government describes as its
traditional system of delimitation: base-points provided by the islands
or islets farthest from the mainland, the use of straight lines joining up
these points, the lack of any maximum length for such lines. The
judgment of the Norwegian Supreme Court in the St. Just case upheld
this interpretation and added that the 1812 Decree had never been
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understood or applied "in such a way as to make the boundary follow
the sinuosities of the coast or to cause its position to be determined by
means of circles drawn round the points of the Skjeergaard or of the
mainland furthest out to sea—a method which it would be very
difficult to adopt or to enforce in practice, having regard to the special
configuration of this coast". Finally, it is established that, according to
the Norwegian system, the base-lines must follow the general
direction of the coast, which is in conformity with international law.

Equally significant in this connection is the correspondence
which passed between Norway and France between 1869-1870. On
December 21st, 1869, only two months after the promulgation [p 136]
of the Decree of October 16th relating to the delimitation of
Sunnmore, the French Government asked the Norwegian Government
for an explanation of this enactment. It did so basing itself upon "the
principles of international law". In a second Note dated December
30th of the same year, it pointed out that the distance between the
base-points was greater than 10 sea miles, and that the line joining up
these points should have been a broken line following the
configuration of the coast. In a Note of February 8th, 1870, the
Ministry for Foreign Affairs, also dealing with the question from the
point of view of international law, replied as follows:

"By the same Note of December 30th, Your Excellency drew
my attention to the fixing of the fishery limit in the Sunnmdre
Archipelago by a straight line instead of a broken line. According to
the view held by your Government, as the distance between the islets
of Svindy and Storholmen is more than 10 sea miles, the fishery limit
between these two points should have been a broken line following
the configuration of the coast line and nearer to it than the present
limit. In spite of the adoption in some treaties of the quite arbitrary
distance of 10 sea miles, this distance would not appear to me to have
acquired the force of an international law. Still less would it appear to
have any foundation in reality: one bay, by reason of the varying
formations of the coast and sea-bed, may have an entirely different
character from that of another bay of the same width. It seems to me
rather that local conditions and considerations of what is practicable
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and equitable should be decisive in specific cases. The configuration
of our coasts in no way resembles that of the coasts of other European
countries, and that fact alone makes the adoption of any absolute rule
of universal application impossible in this case.

I venture to claim that all these reasons militate in favour of the
line laid down by the Decree of October 16th. A broken line,
conforming closely to the indentations of the coast line between
Svinoy and Storholmen, would have resulted in a boundary so
involved and so indistinct that it would have been impossible to
exercise any supervision over it...."

Language of this kind can only be construed as the considered
expression of a legal conception regarded by the Norwegian
Government as compatible with international law. And indeed, the
French Government did not pursue the matter. In a Note of July 27th,
1870, it is said that, while maintaining its standpoint with regard to
principle, it was prepared to accept the delimitation laid down by the
Decree of October 16th, 1869, as resting upon "a practical study of the
configuration of the coast line and of the conditions of the
inhabitants".

The Court, having thus established the existence and the
constituent elements of the Norwegian system of delimitation, further
finds that this system was consistently applied by Norwegian [p 137]
authorities and that it encountered no opposition on the part of other
States.

The United Kingdom Government has however sought to show
that the Norwegian Government has not consistently followed the
principles of delimitation which, it claims, form its system, and that it
has admitted by implication that some other method would be
necessary to comply with, international law. The documents to which
the Agent of the Government of the United Kingdom principally
referred at the hearing on October 20th, 1951, relate to the period
between 1906 and 1908, the period in which British trawlers made
their first appearance off the Norwegian coast, and which, therefore,
merits particular attention.

The United Kingdom Government pointed out that the law of
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June 2nd, 1906, which prohibited fishing by foreigners, merely
forbade fishing in "Norwegian territorial waters", and it deduced from
the very general character of this reference that no definite system
existed. The Court is unable to accept this interpretation, as the object
of the law was to renew the prohibition against fishing and not to
undertake a precise delimitation of the territorial sea.

The second document relied upon by the United Kingdom
Government is a letter dated March 24th, 1908, from the Minister for
Foreign Affairs to the Minister of National Defence. The United
Kingdom Government thought that this letter indicated an adherence
by Norway to the low-water mark rule contrary to the present
Norwegian position. This interpretation cannot be accepted; it rests
upon a confusion between the low-water mark rule as understood by
the United Kingdom, which requires that all the sinuosities of the
coast line at low tide should be followed, and the general practice of
selecting the low-tide mark rather than that of the high tide for
measuring the extent of the territorial sea.

The third document referred to is a Note, dated November nth,
1908, from the Norwegian Minister for Foreign Affairs to the French
Charge d’Affaires at Christiania, in reply to a request for informa-tion
as to whether Norway had modified the limits of her territorial waters.
In it the Minister said: "Interpreting Norwegian regulations in this
matter, whilst at the same time conforming to the general rule of the
Law of Nations, this Ministry gave its opinion that the distance from
the coast should be measured from the low-water mark and that every
islet not continuously covered by the sea should be reckoned as a
starting-point." The United Kingdom Government argued that by the
reference to "the general rule of the Law of Nations", instead of to its
own system of delimitation entailing the use of straight lines, and,
furthermore, by its statement that "every islet not continuously
covered by the sea should be reckoned as a starting-point”, the
Norwegian Government had completely departed from what it to-day
describes as its system. [p 138]

It must be remembered that the request for information to which
the Norwegian Government was replying related not to the use of
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straight lines, but to the breadth of Norwegian territorial waters. The
point of the Norwegian Government’s reply was that there had been
no modification in the Norwegian legislation. Moreover, it is
impossible to rely upon a few words taken from a single note to draw
the conclusion that the Norwegian Government had abandoned a
position which its earlier official documents had clearly indicated.

The Court considers that too much importance need not be
attached to the few uncertainties or contradictions, real or apparent,
which the United Kingdom Government claims to have discovered in
Norwegian practice. They may be easily understood in the light of the
variety of the facts and conditions prevailing in the long period which
has elapsed since 1812, and are not such as to modify the conclusions
reached by the Court.

In the light of these considerations, and in the absence of
convincing evidence to the contrary, the Court is bound to hold that
the Norwegian authorities applied their system of delimitation con-
sistently and uninterruptedly from 1869 until the time when the
dispute arose.

From the standpoint of international law, it is now necessary to
consider whether the application of the Norwegian system
encountered any opposition from foreign States.

Norway has been in a position to argue without any
contradiction that neither the promulgation of her delimitation
Decrees in 1869 and in 1889, nor their application, gave rise to any
opposition on the part of foreign States. Since, moreover, these
Decrees constitute, as has been shown above, the application of a
well-defined and uniform system, it is indeed this system itself which
would reap the benefit of general toleration, the basis of an historical
consolidation which would make it enforceable as against all States.

The general toleration of foreign States with regard to the
Norwegian practice is an unchallenged fact. For a period of more than
sixty years the United Kingdom Government itself in no way
contested it. One cannot indeed consider as raising objections the
discussions to which the Lord Roberts incident gave rise in 1911, for
the controversy which arose in this connection related to two
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questions, that of the four-mile limit, and that of Norwegian
sovereignty over the Varangerfjord, both of which were unconnected
with the position of base-lines. It would appear that it was only in its
Memorandum of July 27th, 1933, that the United Kingdom made a
formal and definite protest on this point.

The United Kingdom Government has argued that the
Norwegian system of delimitation was not known to it and that the [p
139] system therefore lacked the notoriety essential to provide the
basis of an historic title enforceable against it. The Court is unable to
accept this view. As a coastal State on the North Sea, greatly interested
in the fisheries in this area, as a maritime Power traditionally
concerned with the law of the sea and concerned particularly to defend
the freedom of the seas, the United Kingdom could not have been
ignorant of the Decree of 1869 which had at once provoked a request
for explanations by the French Government. Nor, knowing of it, could
it have been under any misapprehension as to the significance of its
terms, which clearly described it as constituting the application of a
system. The same observation applies a fortiori to the Decree of 1889
relating to the delimitation of Romsdal and Nordmore which must
have appeared to the United Kingdom as a reiterated manifestation of
the Norwegian practice.

Norway’s attitude with regard to the North Sea Fisheries
(Police) Convention of 1882 is a further fact which must at once have
attracted the attention of Great Britain. There is scarcely any fisheries
convention of greater importance to the coastal States of the North Sea
or of greater interest to Great Britain. Norway’s refusal to adhere to
this Convention clearly raised the question of the delimitation of her
maritime domain, especially with regard to bays, the question of their
delimitation by means of straight lines of which Norway challenged
the maximum length adopted in the Convention. Having regard to the
fact that a few years before, the delimitation of Sunnmore by the 1869
Decree had been presented as an application of the Norwegian system,
one cannot avoid the conclusion that, from that time on, all the
elements of the problem of Norwegian coastal waters had been clearly
stated. The steps subsequently taken by Great Britain to secure
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Norway’s adherence to the Convention clearly show that she was
aware of and interested in the question.

The Court notes that in respect of a situation which could only
be strengthened with the passage of time, the United Kingdom
Government refrained from formulating reservations.

The notoriety of the facts, the general toleration of the
international community, Great Britain’s position in the North Sea, her
own interest in the question, and her prolonged abstention would in
any case warrant Norway’s enforcement of her system against the
United Kingdom.

The Court is thus led to conclude that the method of straight
lines, established in the Norwegian system, was imposed by the
peculiar geography of the Norwegian coast; that even before the
dispute arose, this method had been consolidated by a constant and
sufficiently long practice, in the face of which the attitude of
governments bears witness to the fact that they did not consider it to
be contrary to international law. [p 140]

sksksk

The question now arises whether the Decree of July 12th, 1935,
which in its preamble is expressed to be an application of this method,
conforms to it in its drawing of the base-lines, or whether, at certain
points, it departs from this method to any considerable extent.

The schedule appended to the Decree of July 12th, 1935,
indicates the fixed points between which the straight base-lines are
drawn. The Court notes that these lines were the result of a careful
study initiated by the Norwegian authorities as far back as 1911. The
base-lines recommended by the Foreign Affairs Committee of the
Storting for the delimitation of the fisheries zone and adopted and
made public for the first time by the Decree of July 12th, 1935, are the
same as those which the so-called Territorial Waters Boundary
Commissions, successively appointed on June 29th, 19-11, and July
12th, 1912, had drawn in 1912 for Finnmark and in 1913 for Nordland
and Troms. The Court further notes that the 1911 and 1912
Commissions advocated these lines and in so doing constantly
referred, as the 1935 Decree itself did, to the traditional system of
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delimitation adopted by earlier acts and more particularly by the
Decrees of 1812, 1869 and 1889.

In the absence of convincing evidence to the contrary, the Court
cannot readily find that the lines adopted in these circumstances by the
1935 Decree are not in accordance with the traditional Norwegian
system. However, a purely factual difference arose between the Parties
concerning the three following base-points : No. 21 (Vesterfallet i
Gaasan), No. 27 (Tokkebaaen) and No. 39 (Nordboen). This
difference is now devoid of object. A telegram dated October 19th,
1951, from the Hydrographic Service of Norway to the Agent of the
Norwegian Government, which was communicated to the Agent of
the United Kingdom Government, has confirmed that these three
points are rocks which are not continuously submerged. Since this
assertion has not been further disputed by the United Kingdom
Government, it may be considered that the use of these rocks as base-
points is in conformity with the traditional Norwegian system.

Finally, it has been contended by the United Kingdom
Government that certain, at least, of the base-lines adopted by the
Decree are, irrespective of whether or not they conform to the
Norwegian system, contrary to the principles stated above by the
Court as governing any delimitation of the territorial sea. The Court
will consider whether, from the point of view of these principles,
certain of the base-lines which have been criticized in some detail
really are without justification.

The Norwegian Government admits that the base-lines must be
drawn in such a way as to respect the general direction of the [p 141]
coast and that they must be drawn in a reasonable manner. The United
Kingdom Government contends that certain lines do not follow the
general direction of the coast, or do not follow it sufficiently closely,
or that they do not respect the natural connection existing between
certain sea areas and the land formations separating or surrounding
them. For these reasons, it is alleged that the line drawn is contrary to
the principles which govern the delimitation of the maritime domain.

The Court observes that these complaints, which assumed a
very general scope in the written proceedings, have subsequently
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been reduced.

The United Kingdom Government has directed its criticism more
particularly against two sectors, the delimitation of which they
represented as extreme cases of deviation from the general direction of
the coast: the sector of Svaerholthavet (between base-points n and 12)
and that of Lopphavet (between base-points 20 and 21). The Court will
deal with the delimitation of these two sectors from this point of view.

The base-line between points n and 12, which is 38.6 sea miles in
length, delimits the waters of the Svearholt lying between Cape Nordkyn
and the North Cape. The United Kingdom Government denies that the
basin so delimited has the character of a bay. Its argument is founded on
a geographical consideration. In its opinion, the calculation of the basin’s
penetration inland must stop at the tip of the Svearholt peninsula
(Svaerholtklubben). The penetration inland thus obtained being only n.5
sea miles, as against 38.6 miles of breadth at the entrance, it is alleged
that the basin in question does not have the character of a bay. The Court
is unable to share this view. It considers that the basin in question must
be contemplated in the light of all the geographical factors involved. The
fact that a peninsula juts out and forms two wide fjords, the Lakse-fjord
and the Porsangerfjord, cannot deprive the basin of the character of a
bay. It is the distances between the disputed baseline and the most inland
point of these fjords, 50 and 75 sea miles respectively, which must be
taken into account in appreciating the proportion between the
penetration inland and the width at the mouth. The Court concludes that
Sverholthavet has the character of a bay.

The delimitation of the Lopphavet basin has also been criticized
by the United Kingdom. As has been pointed out above, its criticism
of the selection of base point No. 21 may be regarded as abandoned.
The Lopphavet basin constitutes an ill-defined geographic whole. It
cannot be regarded as having the character of a bay. It is made up of
an extensive area of water dotted with large islands which are
separated by inlets that terminate in the various fjords. The base-line
has been challenged on the ground that it does not respect the general
direction of the coast. It should be observed that, however justified the
rule in question may be, [p 142] it is devoid of any mathematical
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precision. In order properly to apply the rule, regard must be had for
the relation between the deviation complained of and what, according
to the terms of the rule, must be regarded as the general direction of
the coast. Therefore, one cannot confine oneself to examining one
sector of the coast alone, except in a case of manifest abuse; nor can
one rely on the impression that may be gathered from a large scale
chart of this sector alone. In the case in point, the divergence between
the base-line and the land formations is not such that it is a distortion
of the general direction of the Norwegian coast.

Even if it were considered that in the sector under review the
deviation was too pronounced, it must be pointed out that the
Norwegian Government has relied upon an historic title clearly
referable to the waters of Lopphavet, namely, the exclusive privilege
to fish and hunt whales granted at the end of the 17th century to Lt.-
Commander Erich Lorch under a number of licences which show,
inter alia, that the water situated in the vicinity of the sunken rock of
Gjesbaaen or Gjesboene and the fishing grounds pertaining thereto
were regarded as falling exclusively within Norwegian sovereignty.
But it may be observed that the fishing grounds here referred to are
made up of two banks, one of which, the Indre Gjesboene, is situated
between the base-line and the limit reserved for fishing, whereas the
other, the Ytre Gjesboene, is situated further to seaward and beyond
the fishing limit laid down in the 1935 Decree.

These ancient concessions tend to confirm the Norwegian
Government’s contention that the fisheries zone reserved before 1812
was in fact much more extensive than the one delimited in 1935. It is
suggested that it included all fishing banks from which land was
visible, the range of vision being, as is recognized by the United
Kingdom Government, the principle of delimitation in force at that
time. The Court considers that, although it is not always clear to what
specific areas they apply, the historical data produced in support of
this contention by the Norwegian Govern-ment lend some weight to
the idea of the survival of traditional rights reserved to the inhabitants
of the Kingdom over fishing grounds included in the 1935
delimitation, particularly in the case of Lopphavet. Such rights,
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founded on the vital needs of the population and attested by very
ancient and peaceful usage, may legitimately be taken into account in
drawing a line which, moreover, appears to the Court to have been
kept within the bounds of what is moderate and reasonable.

As to the Vestfjord, after the oral argument, its delimitation no
longer presents the importance it had in the early stages of the
proceedings. Since the Court has found that the waters of the Indreleia
are internal waters, the waters of the Vestfjord, as indeed the waters of all
other Norwegian fjords, can only be regarded as internal waters. In these
circumstances, what-[p 143] ever difference may still exist between the
views of the United Kingdom Government and those of the Norwegian
Government on this point, is negligible. It is reduced to the question
whether the base-line should be drawn between points 45 and 46 as
fixed by the 1935 Decree, or whether the line should terminate at the
Kalsholmen lighthouse on Tenholmeme. The Court considers that this
question is purely local in character and of secondary importance, and
that its settlement should be left to the coastal State.

For these reasons, The Court, rejecting all submissions to the
contrary, Finds by ten votes to two, that the method employed for the
delimitation of the fisheries zone by the Royal Norwegian Decree of
July 12th, 1935, is not contrary to international law; and by eight
votes to four, that the base-lines fixed by the said Decree in
application of this method are not contrary to international law.

Done in French and English, the French text being authoritative, at
the Peace Palace, The Hague, this eighteenth day of December, one
thousand nine hundred and fifty-one, in three copies, one of which will
be placed in the archives of the Court and the others transmitted to the
Government of the United Kingdom of Great Britain and Northern
Ireland and to the Government of the Kingdom of Norway, respectively.

(Signed) Basdevant,
President.
(Signed) E. Hambro,
Registrar.
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INDIVIDUAL OPINION
OF JUDGE ALVAREZ

[Translation]
(Fisheries case, Judgment of December 18th,
1951 : I.C.J. Reports 1951, p.145 - 153.)

I

The United Kingdom has filed with the International Court of
Justice an Application in which it challenges the validity of the
Norwegian Decree of July 12th, 1935, which delimited the Norwegian
fishery zones off a part of the Norwegian coast. It considers that the
delimitation so effected is contrary to the precepts of international law
and asks the Court to state the principles of international law
applicable for defining the base-lines by reference to which the
Norwegian Government is entitled to delimit its fisheries zones.

In the course of the oral proceedings, the United Kingdom
Government submitted certain new conclusions, particularly on
questions of law, and asked the Court to adjudicate upon these also.

In her Counter-Memorial and Rejoinder, and in her arguments in
Court, Norway contended that the delimitation of these fisheries zones
established in the 1935 Decree was not in conflict with the precepts of
international law and that it corresponded, in any event, to historic
rights long possessed by her and which she indicated.

The present litigation is of great importance, not only to the
Parties to the case, but also to all other States.

At the beginning of his address to the Court, the Attorney-
General said: “It is common ground that this case is not only a very
important one to the United Kingdom and to Norway, but that the
decision of the Court on it will be of the very greatest importance to
the world generally as a precedent, since the Court’s decision in this
case must contain important pronouncements concerning the rules of
international law relating to coastal waters. The fact that so many
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governments have asked for copies of our Pleadings in this case is
evidence that this is the general view.”

I

In considering the present case, I propose to follow a method
different from that which is customarily adopted, particularly with
regard to the law. It consists of bringing to light and retaining the
principal facts, then of considering the points of law dominating the
whole case and, finally, those which relate to each important question.

The application of this method may, at first sight, appear to be
somewhat academic; but it is essentially practical, since it has as its
object the furnishing of direct answers to be given on the questions
submitted to the Court.

Moreover, this method is called for by reason of the double task
which the Court now has the resolution of cases submitted to it and
the development of the law of nations.

It is commonly stated that the present Court is a continuation of
the former Court and that consequently it must follow the methods
and the jurisprudence of that Court. This is only partly true, for in the
interval which elapsed between the operations of the Courts, a World
War occurred which involved rapid and profound changes in
international life and greatly affected the law of nations.

These changes have underlined the importance of the Court’s
second function. For it now happens with greater frequency than
formerly that, on a given topic, no applicable precepts are to be found,
or that those which do exist present lacunae or appear to be obsolete,
that is to say, they no longer correspond to the new conditions of the
life of peoples. In all such cases, the Court must develop the law of
nations, that is to say, it must remedy its shortcomings, adapt existing
principles to these new conditions and, even if no principles exist,
create principles in conformity with such conditions. The Court has
already very successfully undertaken the creation of law in a case
which will remain famous in the annals of international law (Advisory
Opinion of April nth, 1949, on “Reparation for injuries suffered in the
service of the United Nations”). The Court, in this case, can
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effectively discharge the same task.

The adaptation of the law of nations to the new conditions of
international life, which is to-day necessary, is something quite
different from the “Restatement” advocated by Anglo-Saxon jurists as
a means of ending the crisis in international law, which consists
merely of stating the law as it has been established and applied up to
the present, without being too much concerned with any changes that
it may recently have undergone or which it may undergo in the future.

III

I shall not dwell on a detailed examination of the facts alleged
by the Parties nor upon the evidence submitted by the Parties in
support of their contentions, because the Judgment of the Court deals
with them at length. In the following pages I shall concentrate only on
the questions of law raised by the present case.

For centuries, because of the vastness of the sea and the limited
relations between States, the use of the sea was subject to no rules;
every State could use it as it pleased.

From the end of the 18th century, publicists proclaimed, and the
law of nations recognized as necessary for States, the exercise of
sovereign powers by States over an area of the sea bordering their
shores. The extent of this sea area, which was known as the territorial
sea, was first fixed at the range of the contemporary cannon, and later
at 3 sea miles. The question indeed was one for the domestic law of
each country. Several of the countries of Latin America incorporated
provisions relating to this question in their civil codes.

As the result of the growing importance of the question of the
territorial sea, a World Conference was convened at The Hague in
1930 for the purpose of providing rules governing certain of its
aspects and to deal with two other matters. This Conference, in which
such great hopes had been reposed, did not establish any precept
relating to the territorial sea. It made it clear that no well-defined rules
existed on this subject, that there were merely a number of
conventions between certain States, certain trends and certain usages
and practices.
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It was contended at the hearings that a great number of States at
this Conference had accepted the extent of the territorial sea as being
fixed at three sea miles, and had also accepted as established the means
of reckoning this breadth; and this assertion was challenged. It is
unnecessary to dwell long on this point for, in fact, the Conference, as
has been said, did not adopt any provision on the question. Moreover,
the conditions of international life have considerably changed since that
time; it is therefore probable that the States which in 1930 accepted a
breadth of three sea miles would not accept it to-day.

v

What should be the position adopted by the Court, in these
circumstances, to resolve the present dispute?

The Parties, in their Pleadings and in their Oral Arguments, have
advanced a number of theories, as well as systems, practices and,
indeed, rules which they regarded as constituting international law.
The Court thought that it was necessary to take them into
consideration. These arguments, in my opinion, marked the beginning
of a serious distortion of the case.

In accordance with uniformly accepted doctrine, international
judicial tribunals must, in the absence of principles provided by
conventions, or of customary principles on a given question, apply the
general principles of law. This doctrine is expressly confirmed in
Article 38 of the Statute of the Court.

It should be observed in this connection that international
arbitration is now entering a new phase. It is not enough to stress the
general principles of law recognized by civilized nations; regard must
also be had, as I have said, to the modifications which these principles
may have undergone as a result of the great changes which have
occurred in international life, and the principles must be adapted to
the new conditions of international life; indeed, if no principles exist
covering a given question, principles must be created to conform to
those conditions.

The taking into consideration of these general principles, and
their adaptation, are all the more necessary in the present case, since
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the United Kingdom has asked the Court to declare that the
Norwegian Decree of 1935 is contrary to the principles of
international law now in force.

A%

What are the principles of international law which the Court
must have recourse to and, if necessary, adapt? And what are the
principles which it must in reality create?

It should, in the first place, be observed that frequent reference is
made to the principles of the law of nations, in conventions and in
certain of the Judgments of the Permanent Court of International Justice,
but it is not said what those principles are nor where they may be found.

Some clarification is therefore necessary on this point.

In the first place, many of the principles, particularly the great
principles, have their origin in the legal conscience of peoples (the
psychological factor). This conscience results from social and
international life; the requirements of this social and international life
naturally give rise to certain norms considered necessary to govern the
conduct of States inter se.

As a result of the present dynamic character of the life of
peoples, the principles of the law of nations are continually being
created, and they undergo more or less rapid modification as a result
of the great changes occurring in that life.

For the principles of law resulting from the juridical conscience
of peoples to have any value, they must have a tangible manifestation,
that is to say, they must be expressed by authorized bodies.

Up to the present, this juridical conscience of peoples has been
reflected in conventions, customs and the opinions of qualified jurists.

But profound changes have occurred in this connection.
Conventions continue to be a very important form for the expression
of the juridical conscience of peoples, but they generally lay down
only new principles, as was the case with the Convention on genocide.
On the other hand, customs tend to disappear as the result of the rapid
changes of modem international life; and a new case strongly stated
may be sufficient to render obsolete an ancient custom. Customary
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law, to which such frequent reference is made in the course of the
arguments, should therefore be accepted only with prudence.

The further means by which the juridical conscience of peoples
may be expressed at the present time are the resolutions of diplomatic
assemblies, particularly those of the United Nations and especially the
decisions of the International Court of Justice. Reference must also be
made to the recent legislation of certain countries, the resolutions of
the great associations devoted to the study of the law of nations, the
works of the Codification Commission set up by the United Nations,
and finally, the opinions of qualified jurists.

These are the new elements on which the new international law,
still in the process of formation, will be founded. This law will,
consequently, have a character entirely different from that of
traditional or classical international law, which has prevailed to the
present time.

VI

Let us now consider the elements by means of which the general
principles brought to light are to be adapted to the existing conditions
of international life and by means of which new principles are, if
necessary, to be created.

The starting point is the fact that, for the traditional
individualistic regime on which social life has hitherto been founded,
there is being substituted more and more a new regime, a regime of
interdependence, and that, consequently, the law of social
interdependence is taking the place of the old individualistic law.

The characteristics of this law, so far as international law is
concerned, may be stated as follows:

@ This law governs not merely a community of States, but an
organized international society.

It is not exclusively juridical; it has also aspects which are
political, economic, social, psychological, etc. It follows that the
traditional distinction between legal and political questions, and
between the domain of law and the domain of politics is considerably
modified at the present time.
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© It is concerned not only with the delimitation of the rights of
States but also with harmonizing them.

@ It particularly takes into account the general interest.

@ It also takes into account all possible aspects of every case.

@ It lays down, besides rights, obligations towards international
society; and sometimes States are entitled to exercise certain rights
only if they have complied with the correlative duties. (Title V of the
“Declaration of the Great Principles of Modem International Law”
approved by three great associations devoted to the study of the law of
nations.)

(o It condemns abus de droit.

o It adapts itself to the needs of international life and develops
side by side with it.

What are the principles which, in accordance with the foregoing,
the Court must bring to light, adapt if necessary, or even create, with
regard to the maritime domain and, in particular, the territorial sea?

They may be stated as follows:

1. Having regard to the great variety of the geographical and
economic conditions of States, it is not possible to lay down uniform
rules, applicable to all, governing the extent of the territorial sea and
the way in which it is to be reckoned.

2. Each State may therefore determine the extent of its territorial
sea and the way in which it is to be reckoned, provided it does so in a
reasonable manner, that it is capable of exercising supervision over the
zone in question and of carrying out the duties imposed by
international law, that it does not infringe rights acquired by other
States, that it does no harm to general interests and does not constitute
an abus de droit.

In fixing the breadth of its territorial sea, the State must indicate
the reasons, geographic, economic, etc., which provide the
justification therefore.

In the light of this principle, it is no longer necessary to debate
questions of base-lines, straight lines, closing lines of ten sea miles for
bays, etc., as has been done in this case.

Similarly, if a State adopts too great a breadth for its territorial
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sea, having regard to its land territory and to the needs of its
population, or if the base-lines which it indicates appear to be
arbitrarily selected, that will constitute an abus de droit.

3. States have certain rights over their territorial sea, particularly
rights to the fisheries; but they also have certain duties, particularly
those of exercising supervision off their coasts, of facilitating
navigation by the construction of lighthouses, by the dredging of
certain areas of sea, etc.

4. States may alter the extent of the territorial sea which they
have fixed, provided that they furnish adequate grounds to justify the
change.

5. States may fix a greater or lesser area beyond their territorial
sea over which they may reserve for themselves certain rights:
customs, police rights, etc.

6. The rights indicated above are of great weight if established
by a group of States, and especially by all the States of a continent.

The countries of Latin America have, individually or
collectively, reserved wide areas of their coastal waters for specific
purposes: the maintenance of neutrality, customs’ services, etc., and,
lastly, for the exploitation of the wealth of the continental shelf.

7. Any State directly concerned may raise an objection to
another State’s decision as to the extent of its territorial sea or of the
area beyond it, if it alleges that the conditions set out above for the
determination of these areas have been violated. Disputes arising out
of such objections must be resolved in accordance with the provisions
of the Charter of the United Nations.

8. Similarly, for the great bays and straits, there can be no
uniform rules. The international status of every great bay and strait
must be determined by the coastal States directly concerned, having
regard to the general interest. The position here must be the same as in
the case of the great international rivers: each case must be subject to
its own special rules.

At the Conference held in Barcelona in 1921 on navigable
waterways, | maintained that it was impossible to lay down general
and uniform rules for all international rivers, in view of the great

LEX PORTUS M [°2016 241

variety of conditions of all sorts obtaining among them; and this point
of view was accepted.

In short, in the case of maritime and river routes, it is not
possible to contemplate the laying down of uniform rules; the rules
must accord with the realities of international life. In place of
uniformity of rules it is necessary to have variety; but the general
interest must always be taken into account.

9. A principle which must receive special consideration is that
relating to prescription. This principle, under the name of historic
rights, was discussed at length in the course of the hearings.

The concept of prescription in international law is quite different
from that which it has in domestic law. As a result of the important
part played by force in the formation of States, there is no prescription
.with regard to their territorial status. The political map of Europe
underwent numerous changes in the course of the 19th and 20th
centuries; it is to-day very different from what it was before the Great
War, without any application of the principle of prescription.

Nevertheless, in some instances, prescription plays a part in
international law and it has certain important features. It is recognized,
in particular, in the case of the acquisition and the exercise of certain
rights.

In support of the effect of prescription in such cases, two very
important learned works should be mentioned, which adopt the
collective opinion of jurists.

The first of these is the “Declaration of the Great Principles of
Modern International Law” which provides, in Article 20: ”No State is
entitled to oppose, in its own interests, the making of rules on a
question of general interest”.

“When, however, it has exercised special rights for a
considerable time, account must be taken of this in the making of
rules.”

The other learned work is the “Draft Rules for the Territorial Sea
in Peacetime” adopted by the Institute of International Law at the
1928 Session in Stockholm. Article 2 of this draft provides: “The
breadth of the territorial sea is 3 sea miles. (It was then thought that
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this was sufficient.) International usage may justify the recognition of
a breadth greater or less than 3 miles.”

For prescription to have effect, it is necessary that the rights
claimed to be based thereon should be well established, that they
should have been uninterruptedly enjoyed and that they should
comply with the conditions set out in 2 above.

International law does not lay down any specific duration of
time necessary for prescription to have effect. A comparatively recent
usage relating to the territorial sea may be of greater effect than an
ancient usage insufficiently proved.

10. It is also necessary to pay special attention to another
principle which has been much spoken of: the right of States to do
everything which is not expressly forbidden by international law. This
principle, formerly correct, in the days of absolute sovereignty, is no
longer so at the present day: the sovereignty of States is henceforth
limited not only by the rights of other States but also by other factors
previously indicated, which make up what is called the new
international law: the Charter of the United Nations, resolutions
passed by the Assembly of the United Nations, the duties of States, the
general interests of international society and lastly the prohibition of
abus de droit.

11. Any State alleging a principle of international law must
prove its existence; and one claiming that a principle of international
law has been abrogated or has become ineffective and requires to be
renewed, must likewise provide proof of this claim.

12. Agreement between the Parties as to the existence of a
principle of law, or as to its application, for instance, as to the way in
which base-lines determining the extent of the territorial sea are to be
selected, etc., cannot have any influence upon the decision of the
Court on the question.

13. International law takes precedence over municipal law. Acts
committed by a State which violate international law involve the
responsibility of that State.

14. A State is not obliged to protest against a violation of
international law, unless it is aware or ought to be aware of this
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violation; but only the State directly concerned is entitled to refer the

matter to the appropriate international body. (Article 39 of the

“Declaration of the Great Principles of Modern International Law™.)
Vil

In accordance with the considerations set out above, I come to
the following conclusions upon the questions submitted to the Court:

o) Norway - like all other States - is entitled, in accordance
with the general principles of the law of nations now in existence, to
determine not only the breadth of her territorial sea, but also the
manner in which it is to be reckoned.

@  The Norwegian Decree of 1935, which delimited the
Norwegian territorial sea, is not contrary to any express provisions of
international law. Nor is it contrary to the general principles of
international law, because the delimitation is reasonable, it does not
infringe rights acquired by other States, it does no harm to general
interests and does not constitute an abus de droit.

In enacting the Decree of 1935, Norway had in view simply the
needs of the population of the areas in question.

® In view of the foregoing, it is unnecessary to consider
whether or not Norway acquired by prescription a right to lay down a
breadth of more than three sea miles for her territorial sea and the way
in which its base-lines should be selected.

@  If Norway is entitled to fix the extent of her territorial sea,
as has been said, it is clear that she can prohibit other States from
fishing within the limits of that sea without their being entitled to
complain of a violation of their rights.

&  The answer to the contentions of the Parties with regard to
the existence of certain precepts of the law of nations which they
consider to be in force at the present time has been given in the
preceding pages.

(Signed) A. ALVAREZ.
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JEJIO O PBIBOJIOBCTBE!
Pewenue om 18 oexaopa 1951 zooa

Heno o peidonoBcTBe 0bUTO BO30Yx1eHO B Cyne CoennHEHHBIM
Koponescteom BemuxoOpurannu u Ceseproit Wprmangum mpoTus
Hopseruu.

Vkazom ot 12 wrons 1935 roma npasutensctBo Hopseruu B
CEBEpHOM yacTu cTpaHsl (k ceBepy ot IlongapHoro kpyra) onpenenuino
TpaHWIBl 30HBl, B KOTOPOW TIPaBO PBHIOHOTO TIPOMEICTA OBLIO
3ape3epBUPOBAHO 3a TpakgaHamu 5Toi crpaHbl. CoeauHEHHOE
KoponesctBo mpocuno Cyn BbICKa3aTh MHEHHME, HMPOTUBOPEUUT JIU
Takas JeNUMHTAIMS TPaHUI MEXIyHapoaHOMYy IpaBy. B cBoem
pemieHun Cyza ompenenui, YTO HU METOJ|, MUCIOJIb30BaHHbIN B YKa3e
IUI  OTIpeNieNieHus TPaHWI, HU CaMH TpPaHUIbI, YCTaHOBJIEHHBIE
BBHIILICYIIOMSHYTBIM YKa30M, HE MPOTHUBOPEYAT MEXIYHAPOIHOMY
MpaBy; MEpBOE pelleHre ObLIO MPUHATO AECATHIO TOJ0CaMHU MPOTUB
JIBYX, a BTOPO€ — BOCBMBIO TOJIOCAMHU TIPOTHB YETHIPEX.

Tpoe cymeir — r-H AunbBapec, T-H XekyopT u r-H Cy Mo —
MIPUCOEIVHIIIN K PEIICHUIO 3asBIICHUE WIIN UHIUBHTyaTbHOE MHEHNE
¢ 000CHOBaHMEM CBOMX BBIBOJIOB; JIBO€ JIPYTHX CYJeH — C3p APHOJIB]
Maxkneup u r-H J[x. E. Pun — npucoequHuIM K pelieHHIO 3asBICHHUE
0 CBOMX OT/IEIbHBIX MHCHUSX.

B pemrennn n3naraercst cUTyanus, KoTopasi IpuBelia K Cropy, 1
(aKTsI, MpeAIIeCTBYONINE [ToAaue 3asBieHus BennkoOpuTanuei.

Opnako B 1906 romy OpHTaHCKHE Cyna MOSBHINCH BHOBB. JTO
ObUTH TpayJepbl, MMEIOIINE YCOBEPLICHCTBOBAHHYIO W MOILHYIO
OCHACTKY. DTO BBI3BAIO OECIIOKOMCTBO y MECTHOTO HACENCHUS, U
Hopgerueii Oblii TPUHATHI MEPHI C LENBIO ONPEACIECHUs TPAHUI], B
npenenax — KOTOPBIX — PBIOOIOBCTBO  OBUIO  3alpemieHo ISt
HHOCTpaHIeB. HIUIEHTHI TPOUCXOIMIMN Bee vaie, u 12 utonst 1935
roma mpaBUTENbCTBO HopBeruu MpHHAIO yKa3, YCTaHABIHUBAIOIIMIA
rpaHunbl  30HBI peiOojoBcTBa Hopeermn. O6a mpaBuTENBCTBA

! Hapozuthest odiniioro MoBoio 3a: KpaTkoe H3JNOKEHHE PelIeHHi, KOHCYTbTATHBHBIX 3aKITIOYCHHI 1
nocTanoBneHnit Mexynapoasoro Cyna. 1948-1991. — OOH: Hero-HMopk, 1993.

BCTYNHMJIM B TIEPETOBOPHI, KOTOPHIE MPOJOIDKAIUCH MOCIE HMPUHITHSL
yKa3a, Ho Oeszycnentno. B 1948 u B 1949 ropax 3HauMTeNbHOE YUCIIO
aHIIMICKMX TpayJaepoB OBUIO apecToBaHO W KoH(HMCKOBaHO. B
pesyasrare 3Toro npaButenscTBo CoenuneHHoro KoponescTsa
B030ymuIo aemno B Cyze.

B perenun mpexie Bcero nziaraercs npeaMerT cropa.

[IIuprHa HOPBEKCKOTO TEPPUTOPUAILHOIO MOPSI MOA COMHEHHE
HE CTaBUTCS: YETHIPEXMMJIbHAS 30HA, Ha KOTOPYIO TIPETEHIyeT
Hopeerust, Obuta mpuznana CoemuHeHHbIM KoposnesctBom. OmHako
BOIIPOC 3aKJIFOYAeTCss B TOM, OBUTH JIM JIMHWH, OpeJeleHHbIE YKa30M
1935 roma mans 1ened yCTAaHOBJICGHHsS TPAHUI] PHIOOJIOBHOM 30HBI
Hopaeruu, npoBefeHbl B COOTBETCTBUU C MEXKIYHAPOIHBIM MPABOM.
(Or »TuxX nWHUNA, HA3BIBAEMBIX «0a3WCHBIC JIMHUW, WCUUCISIETCS
mmpuHa TepputopuambHoro mops.) CoemuHenHoe KoponeBcTBo
OTPWIIAET, YTO OHM OBUIM TIPOBEIAEHHI B COOTBETCTBHH C
MEXTYHApOAHBIM IPABOM, U CCHUIAETCSL Ha IPUHLIUIIBI, KOTOPHBIE, IO €ro
MHEHHWIO, TPUMEHMMBbl K JaHHoMy ciy4aro. Co cBoedl CTOpOHBI,
Hopserus, xoTss U He OTPHULIAET, YTO TAaKWE€ MpaBWIa CYILECTBYIOT,
NPUACPKUBACTCS. MHEHUS, YTO TIPaBWIIA, Ha KOTOpBIE CChLIAETCA
Coenunennoe KoponeBcTBO, HENPUMEHHMBI, M OHa MPOAODKAET
WCXOIWUTh W3 CBOEH COOCTBEHHOW CHCTEMBI ONpEIeieHHs TPaHUIIL,
KOTOopas, IO €€ MHEHHIO, BO BCEX OTHOUIEHHAX COOTBETCTBYET
MEXyHapOIAHOMY TIpaBYy.

B pemennn mpexae BCero paccMarpuBaeTcs NPUMEHHMOCTh
MIPUHIMIIOB, TNpeioxkeHHbIXx CoeauHeHHbIM KoposeBcTBoM, 3arem
HOPBEXCKasi CUCTEMa M, HAKOHEL, BOIPOC O COOTBETCTBUM 3STOU
CHCTEMBI MEXTyHapOIHOMY TIpPaBy.

IlepBoiit MPUHITHII, BBIJIBUHYTHIN CoennHeHHBIM
KoponesctBoM, 3akimiouaercs B TOM, YTO Oa3uCHasl JIMHHS JODKHA
ObITb OTMETKOM YpOBHS MaJloOd BONBL. OJTOT KpHUTEpHH B
JNEHCTBUTENBHOCTH  SIBISAETCS ~ OOLICTIPHMHATHIM B TPaKTHKE
rocynapctB. Mexay CTOpPOHAMH B OTHOILIEHHUH 53TOTO KpUTEpUs
CYILIECTBYET, COIVIACHE, ONHAKO Yy HHUX PA3JIMYHBIA MOIXOJ K €ro
NpUMEHEHUI0. 3n0keHHbIE BhIIIE TeorpaduuecKie peaiin, KOTopble
HEM30€)KHO TPHBOIAT K BBIBOAY, YTO MICKOMAs JIMHHSA SIBIISIETCS HE
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TUHUEH TOOepexns, a CKopee JHMHUEH «skjaergaardy, TarxKe
MIPUBOIAT K OTKIOHEHHIO TPeOOBAaHHS O TOM, YTOOBI OA3UCHAs! JINHUS
BCeTJia clie/ioBalia OTMETKE YPOBHS MaJIOi BOJIBL.

[lpoBeneHHass MeEXAy COOTBETCTBYIOLIMMU TOYKAMH  3TOH
OTMETKH, B Pa3yMHBIX Ipeiesax OTCTymas OT (usmdeckol OeperoBoit
JavHUY, Oa3uCHas JIMHUS MOXET OBbITh OIpeesieHa JIHIIb ITyTeM
reOMETPUYECKHX nocTpoeHui. [IpsiMble TuHMKM OyayT MpOBEEHBI Yepes3
TOYHO OIpE/ENCHHbIE OyXThl ¥ HE3HAYMTENbHbIC HWCKPUBIICHHS
OeperoBoil IMHUM M MOPCKUE 30HBI, Pa3leISIIOIINE OCTPOBA, OCTPOBKU
U pudbl, TakKUM 00pa3oM TpHIaBas Oojiee MPOCTyIO (GopMy 30HE
TEPPUTOPHANILHBIX BOA. [IpoBeneHWe TakuxX JIMHUH HeE SIBISETCS
UCKITIOYEHHEM M3 TpaBWiIa: HMEHHO IO00epexbe C Takoro poxa
CIIOKHBIM penbedoM, paccMaTprUBacMOe Kak eMHOE [EJI0e, ONpeesieT
HEOOXOIMMOCTb IIPUMEHEHHUS METOZA MPSIMBIX 0a3MCHBIX JIMHUH.

JomkHa a1 OBITH OmpesiesieHa MakCUMalbHas JJIMHA TPSIMBIX
nvHuid, Ha 4veM HacramBaeT CoenunenHoe KoponeBcTBo, 3a
UCKIIFOYCHHEM TeX 3aMbIKAIOIINX JIMHUHA BHYTPEHHHUX BOZA, B
otHomeHnn Kotopbix CoeauHeHHOe KoOpoJeBCTBO cCoIacHo, 4TO
Hopgerus nMeer Ha HUX UCTOPUYECKOE TIPaBo?

XoTs ~ HEKOTOpBE  TrOCyJapcTBa  MPHHSIM  IIPAaBUIIO
JECATUMUIIBHOM 30HBI IJIsl 3aMBIKAIOIIMX JIMHUM 3aIMBOB, IPYyI'He
rocyAapcTBa TMPHHSIM WHBIE [apaMeTphl; IO03TOMY MPaBHIIO
JEeCATUMUIIBHOM 30HBI HE NpHOOpeso aBropuTeTa OOIIeH HOPMBI
MEKTyHApOIHOTO TPaBa HH B OTHOIICHHUH 3aJIUBOB, HH B OTHOIICHHH
BOZ, Pa3AeISIIOIIMX OCTpoBa apxwuiienara. Kpome Toro, mpaBuio
JEeCATUMWIBHOM 30HBI HENPUMEHMMO B oTHomeHuu Hopseruw,
MOCKOJIBKY 3Ta CTpaHa BCerja Bo3paxkajia MPOTUB IIPUMEHEHHUS ero B
OTHOILIEHUH CBOETO MOOEPEKbSL.

Takum o6pazom Cyn, paccMoTpeB BbiBoAbl COeIMHEHHOTO
KoponescTBa, mpUxoauT K BBIBOAY, YTO ompeneneHue rpanuin 1935
roga He TPOTHBOPEYUT MEXIyHapomHoMmy mpaBy. OnHako
JETTMMHUTAIMS MOPCKMX DPaHOHOB BCErAa HMEET MEXKITyHAPOIHBIN
aCIIeKT, IIOCKOJbKY OHa IIPEICTaB/sIeT HMHTEPEC HE TONBKO IS
npUOpPEKHOTO TOCYapCcTBa, HO M AJSL APYTHX TOCYAAPCTB; MO3TOMY
OHA HE MOXKET 3aBUCETh UCKIFOUUTEIBHO OT BOJIU IIEPBOTO.
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B 5To#i cBA3M HEKOTOpPBIE OCHOBOIIOJIATAIONINE COOOpPAKEHHMS,
BBITEKAIOIIME W3 CaMOM MPHUPOABI TEPPUTOPHATIBHOIO  MODA,
MIPOJTUBAIOT CBET Ha CIEMYIONe KPUTEPHH, KOTOPBIE MOTYT CIIYXKHTh
OPHEHTUPOM IS CYJIOB:

- TIOCKOJIBKY TEPPUTOPHATIBHOE MOpE TECHO CBS3aHO C
npuUOpeKHOH TeppuTOpHeH, Oa3uCHas JHMHHUSA HE JIOJDKHA B CKOJIb-
100 3HAYUTEIBHON CTENEHH OTKIIOHSTHCS OT OOIIEro HarpaBICHUS
oOepexbs;

- HEKOTOpBIE BOIBI OCOOCHHO TECHO CBSI3aHBI C BJIEMEHTaMHU
CYIIIH, KOTOPBIE Pa3eSIIOT WM OKPYXKAIOT UX (MIes, KOTOpas TOJDKHA
HIMPOKO MPUMEHSATHCS K JAHHOMY CIIydalo, yYUTBIBask KOHPHUTYPaIHIO
Oepera);

- MOXET OKa3aTbCsi HEOOXOAMMBIM YUYHUTBHIBAaTH HEKOTODPBIC
0coOble SKOHOMHUYECKHE MHTEPECHl palioHa B TEX CIydasx, KOrma Mx
pearbHOCTh M 3HAYEHHE SCHO IMOATBEPXKIAIOTCS UIMTEITHBHOCTBIO MX
CYILECTBOBAHMSI.

HopBerus cchutaerca Ha yka3 1935 roma kak Ha IpUMEHEHHE
TPaJULIMOHHONW CHCTEMBI YCTaHOBJIEHHS TPaHUI] B COOTBETCTBHUH C
MEKIAyHapOAHBIM NpaBoM. [lo ee MHEHUIO, MEXAyHApOAHOE IPaBO
YUUTBIBAET BCe pazHOOOpa3ne (HaKTOB W MPHU3HACT, YTO JCTUMHUTALHS
JOJDKHA TIPOBOIUTECS C YUYETOM OCOOBIX YCIIOBHM, XapaKTePHbIX VIS
pasNMYHBIX PETHMOHOB. B pemeHny yka3plBaeTcs, YTO HOPBEXKCKHUN
yka3 1812 roma, a Takke ps MOCIEAYIOMUX JTOKYMEHTOB (YKa3bl,
JIOKJIaJIbl, TUTJIOMATHYECKasi KOPPECHOHAEHINS) ITOKA3bIBAIOT, YTO
METOA  MpSAMBIX  JIMHWAH, OmpeneisieMblii  reorpaduuecKuMu
00OCTOSITENBCTBAMH,  YTBEPAWICA B  HOPBEKCKOHM CcUCTEME U
TIOATBEPKIACTCA  HENPEpHIBHOM U JIOCTATOYHO  JUIUTENIBHOMN
npakTuko. IIpumeHeHMe JaHHOM  CHCTEMBI HE  BCTpEYacT
MPOTUBOAEUCTBHA CO  CTOPOHBI  JPYrHX TrocymapctB. Jlaxke
CoenunenHoe KoponeBcTBO HE OcmapuBajlo €ro B TEYCHHE MHOTHX
ner: mumbs B 1933 romy Coenmnennoe KopomeBcTBo 3asBHIiI0
opunManeHBII M ACHO BBIpaXKEHHBIH NpoTecT. TeM He MeHee,
TPaAUIMOHHO 3aHUMASICh PEIICHHEM MOPCKHUX BOIPOCOB, 3TA CTpaHa
HE MOIVIa HE 3HaTh O JABHO YCTAHOBUBILIEHCS HOPBEKCKOM MpPAKTHKE,
KoTOpast xopouio usBecTHa. IlosToMy TepmuMOCTh, HpOsBIIsiEMAast
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BCEM MEXITyHapOIHBIM COOOIECTBOM, MOKA3bIBAET, YTO HOPBEKCKAsS
cucremMa HE paccMmarpuBaeTcs Kak MIpOTHUBOpeYaLas
MeXXTyHapOJHOMY IIPABY.

Opnako, xors yka3 1935 roma B JCHCTBUTENBHOCTH
COOTBETCTBYET 3TOMY METOAy (UTO SIBIISIETCS OJHUM W3 BBIBOJOB
Cyna), Coemunennoe KopoieBCTBO cUMTaeT, YTO HEKOTOpHIE U3
0a3MCHBIX JMHUWH, YCTAaHOBJICHHBIX YKa30M, HE OINPABIaHbI C TOYKH
3pEeHHS BBINIEYKa3aHHBIX KPUTEPUEB: OHO HACTAUBAET, YTO ITH JIMHUU
HE CIeAyroT OOIIeMy HamnpaBlICHHIO MOOEpEeXbs W HE IMPOBEICHBI
000CHOBaHHBIM 00pa30OM.

N3yunB obnacTv, B OTHOIIEHHH KOTOPBIX OBLIM BBHICKa3aHBI
Takue KpuThieckre 3amedanusi, CyJ B CBOEM PEIIeHNH ITOCTaHOBHUII,
YTO yKa3aHHBIE IUHUU SIBIISIOTCS OIPAaBAAHHBIMH.

B omgnom ciywae — kacaromemcs Sverholthavet — pedb B
JEeVCTBUTENBHOCTH HJET O OacceifHe, MMEIOIeM XapakTep OyXTHI,
XOTs OH pa3JielicH Ha JiBa OONbIIKX (hruopma.

B nmpyrom cmydae — peur wmmeT o Lopphavet — OTKIOHEHHE
0a3MCHOW IMHUM OT DJIEMEHTOB CYIIM HE HpeACTaBIseT coOOH
WCKaKeHHs1 OOIIEero HaIpaBICHUs HOPBEXKCKOTO IOOEPEXbs; KpoMe
TOTO, MPaBUTENLCTBO HopBerun ccriiaeTcst Ha HCTOPUYECKOE IMPaBo,
OTIPENIeTICHHO ~ pacrpocTpaHsiomieecss Ha Boael Lopphavet —
UCKJTIOYMTENIbHOE MPABO JIOBUTH PBIOY M 3aHMMAThCS KUTOOOHHBIM
MPOMBICIIOM, —TpeAocTaBlieHHoe B XVII Beke HOPBEXKCKOMY
MOAAHHOMY, M3 KOTOpOTO CIIEyeT, YTO OTH BOABI BCeETIa
paccMaTpuBajIMCh  Kak  IOANAJarOIlMe  HCKIIOYUTENBHO  TIOA
cyBepenuteT Hopeeruu.

B Tperbem cayuae — cayuait Vestfjord — OTKIOHEHHe
HE3HAYHUTENFHO: YPErYJTUpOBaHUE TaKUX BOIIPOCOB, JIOKAJIBHBIX II0
CBOEMY XapakTepy M BTOPOCTENEHHBIX IO 3HAYEHHUIO, JOJDKHO
OCTaBJIATHCS HA YCMOTPEHUE MMPUOPEKHOTO TOCYNAPCTBRA.

B cuny stux npruma Cyn OCTaHOBWII B CBOEM PEIIEHHH, YTO
METOJI, WCIIOJB30BaHHEIA B yka3e 1935 roma, He NPOTHUBOPEUUT
MEXIYHApOAHOMY TIPaBy M 4TO Oa3WCHBIE JTHHUH, 3aQUKCHPOBAHHBIE
yKa30M, Takke He MPOTHBOpPEUaT MEXIyHApOTHOMY IIpaBy.
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10 YBAI'U ABTOPIB

BAMOTH JIO MYBJIKAII CTATEN
B KYPHAJII «LEX PORTUS»

Crarti, 0 HaACHIAOThCS M0 pemakiii xxypHary «LEX PORTUSY,
BIJIMIOBIIHO JI0 TIOCTaHOBM Impe3upii Buioi arecramiiinoi komicii
VYxpaiau Ne 7-05/1 Big 15 ciurs 2003 p. «[Ipo migBummeHHs BUMOT 10
(axoBuX BHUIaHb, BHeceHHX 10 mnepernikiB BAK VYkpainu», marorh
OyTHM aKTyaJbHUMH, 3 BHPA3HO OKPECICHOI NPOOIEeMaTHKOLO,
MICTUTH HAyKOBI TIOJOXKEHHS, PO3POOJICHI OCOOHMCTO aBTOPOM,
BHCHOBKH IIPO HAyKOBE Ta MIPAKTHIHE 3HAYCHHsI HAYKOBOI pO3pPOOKH; ¥
ToMy uncii Bu3HaueHHs Y/IK.

HeoOximHUMHU €JIEMEHTAMHU CTATTI €:

- TIOCTaHOBKA MPoOIeMH Ta i 3B°S30K 3 BKIMBUMU HAyKOBUMH YU
MPaKTUYHUMH 3aBAaHHSIMI;

- aHa}i3 OCTaHHIX AOCTIKEHb 1 MyOTiKamiid 3 TpoOiaeMH, IO
PO3IIISIAETHCS;

- BHU3HAYCHHS OKPEMHUX IMHUTaHb, [0 HE BUpIIIEHI B 0OpaHid i
JTOCITIKEHHS Ipo0IIeMi;

- (hopMyIIOBaHHS LiNIeH CTaTTi;

- BAKJIaJT OCHOBHUX OOTPYHTOBAaHUX PE3YyNbTATIB OCITIHKEHHS;

- BUCHOBKH 3 MIPOBEACHOTO JOCIIHKEHHSI.

IlocunanHss Ha poOOOTY y TEKCTI IOBHHHI IIO3HAYaTHCS B
KBaJIpaTHUX Jy’KKaX 3a MOPSIKOBUM HOMEPOM IIi€l poOOTH B CIIUCKY
BUKOPHCTAHUX JDKEpell 3 BKa3iBKOIO Ha BIiAMOBITHY CTOpPiHKY ([5, c.
25)).

O6’em crarti Mae nopiBHIOBaTH 13-15 cTopiHkam TekcTy dopmary
A4, opieHTOBHa KINBKICTh 3HAaKiB y cTarTi 25-27 THC. 3HaKiB 3
npo6inamu (1800 3HakiB Ha CTOPIHKY A4).

CIHMCOK BUKOPHUCTAHHMX JKEpET HANPHKIHII CTaTTi CKIIAJA€ThCs
BIJIMIOBIZIHO JI0 BUMOT JIepKaBHOrO craHaapry Ykpainu JICTY
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8302:2015 «bibmiorpadiune mocwiIaHHA. 3arajibHI TOJIOKEHHS Ta
npaBuia ckiagaHHs». KpiM Toro y cnumcky BUKOPHCTAHUX [Kepes
Mal0Th OyTH aHIJIOMOBHi OCHJIAHHSI.

Anotauii (400-500 3nakiB 3 nmpoOiiaMmM) Ta KJIIOYOBI cJ0Ba
TproMa MoBaMHM  (YKpaiHcbka, pocilicbka, aHIIilicbka)
MO/IAI0THCS HA TMOYATKY CTATTi Mic/Is1 HA3BHU.

AHOTaIIii MarOTh MICTHTH: TPI3BUILE Ta iM’sl aBTOpa, Ha3By CTaTTi
BIZIITOBIAHUMH MOBaMHU.

Kpiv mozo, 36epmacmo yeazy agmopis na me, uio 0006’°a3K060
nosuUHHA Oymu 000amxosa anomauisn (pedhepam cmammi)
AH2IiCcbK0I0 M06010 (He menuie 200 crig)

AHDTIACEKMIA TEKCT TOBHHEH OyTH OQOpMIICHHHA Ha (haXxoBOMY
PiBHI BOJIOAIHHS MOBOIO.

o crarti nogarotecs:

- @IIEKTPOHHUH BapiaHT cTarTi y hopmari Word,

- iH(opMariiliHa AOBi/IKa PO aBTOpa YKPATHCHKOIO Ta aHTIIiHCHKOO
moBamu (I1Ib aBTOpa (IMOBHICTIO), HAYKOBHH CTYIIiHb, BUCHE 3BAHHS,
Mmicue poOoTH, mOcajza, aapeca Uil JUCTYBaHHS, KOHTaKTHHN
Tenedon);

- 3asBa y JOBUIBHIM Qopmi 3a mimnmucom aBTopa(iB) mpo Te, 1o
CTaTTA He ApyKyBajacs i He mojana 10 OyAb-sIKUX IHITNX BHIAHb;

- ¢oto aBrOpa(iB) y Qopmari jpg, tif;

- BUTAT 3 IPOTOKOITY 3aciJlaHHs KadeIpu Mpo PEKOMEHIAIlII0 CTaTTi
0 TIPYKY, 3acBIAUEHUIN HAJCKHUM YHHOM (70 CTarell KaHAWIaTiB
HayK, aclipaHTiB, aJ IOHKTiB, 37100yBa4iB HAayKOBOTO CTYIICHS,
CTY/IICHTIB).

3a3HaueHi JOKYMEHTH MOXYTb OyTH HajaHI y eJIeKTPOHHOMY
BUTIISIAIL 32 TIONIEPETHHOIO IOMOBJICHICTIO 3 PEIAKIII€IO.

Penmakmist 3anmmmae 32 co0O0 TpaBO  Ha  pelEH3YBaHHI,
penaryBaHHs, CKOPOYCHHS 1 BIIXIICHHS CTaTeH.

TPEBOBAHMUA K ITYBJIUNKAIIUA
CTATEM B ) KYPHAJIE
«LEX PORTUS»

Crarbu, npucsiiaemsle B penakiuio xypHaita «LEX PORTUS», B
COOTBETCTBUM  C  IIOCTAHOBJIEHMEM  Ipesuadyma  Beicieit
arTecTalMOHHONW komuccuu Yipaunsl Ne 7-05/1 ot 15 sauBapst 2003 1.
«O moBBIIEHNH TpeOOBaHUN K TNPO(GECCHOHATIBHBIM H3IaHUAM,
BHECeHHbIM B mnepeueHb BAK  VYkpauHbl», [IOKHBI — OBITh
aKTyaJlbHBIMU C OTYETIIMBO OYEPUCHHOH IIpOoOIeMaTHKOM, comepkarh
aBTOPCKME Hay4yHble pa3pabOTKH, BBIBOABI O HAy4YHOM U
MPAaKTUYECKOM 3HaYE€HUHU PaboThI; B TOM yHcie onpezaeneHue YIK.

Heo6xonuMbIMy 371eMEHTaMU CTaThy SBISTFOTCS:

- MIOCTAaHOBKa NPOOJEMBI M €€ CBSI3b C BaXHBIMH Hay4YHbIMH U
MPaKTHYECKUMH 331a9aMI;

- aHaIM3 TIOCNENHMX HCCIENOBAaHMH W MNyONuMKauui 1o
paccMaTrpuBacMoi TeMaTHKE;

- OTIpeJieNIeHre OTAEIbHBIX BOIPOCOB, HE PEIICHHBIX B BEIOPaHHOM
JUISL KCCTIE0BaHMsI Ipo0ieMe;

- (opMynHpOBKa IIETICH CTaThU;

- U3IOXKEHHE  OCHOBHBIX  OOOCHOBaHHBIX  PE3YJBTaTOB
WCCIIe/TOBAHMS,

- BBIBOJIBI U3 IPOBEIEHHOTO MCCIIEOBaHMS.

Ccpiky Ha paOOTHI B TEKCTE JOJDKHBI 0003HAYAThCs B KBAPaTHBIX
CKOOKax I0 MOPSIIKOBOMY HOMEPY 3TOM pabOTHI B CITHCKE JINTEPaTyPhI
C YKa3aHHEM Ha COOTBETCTBYIOIIYFO cTpanumy ([5, c. 25]).

O06mmit o6veM myOnukanmu — 13-15 crpanun Tekcra Gopmara A4,
OPHEHTUPOBOYHOE KOJIMYECTBO 3HAKOB B CTAaThe 25-27 ThHIC. 3HAKOB C
npobenamu (1800 3HaKOB Ha cTpaHUIy A4).

CIHCOK  HCTONIB30BAaHHBIX ~ HMCTOYHUKOB B  KOHIIE  CTarbu
COCTaBJIICTCA B COOTBETCTBHU C TPEOOBAHMAMH IOCYIApCTBEHHOTO
cranaapta Ykpaunbl JCTY 8302:2015 «bubnuorpadpuyeckas
ceputky. OOImue nonoKeHus: ¥ NpaBuia cocTaBieHus». Kpome Toro
B CIIHCKE MCHOJb30BAHHBIX HCTOYHMKOB JOJKHBI ObITh
AHIJIOSI3bIYHBIE CCHLIKH.
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Annoranuu (400-500 3nHaKkoB ¢ npodes1aMi) U KJIOYEBbIE CJI0BA
Ha Tpex s3bIKaxX (YKPAWHCKHI, PYCCKHI, aHIIMIiCKH)
pa3MelaTcsa B HaYaJie CTaThU MocJie Ha3BaHUs.

AHHOTAlIMM JIOJDKHBI CONepXaTh: (aMWIMIO W WMsS aBTOpa,
Ha3BaHME CTATbU Ha COOTBETCTBYIOIINX S3bIKAX.

Kpome mozo, odpawiaem enumanue agmopos Ha mo, 4mo
00a3amenvHo 0014cHa Obliny OONOTHUMETbHAL AHHOMAYUS
(pehepam cmamobu) na anenuiickom azvixe (ne menee 200 cnos)

AHIMHCKUNA TEKCT JIOJDKEH OBITH oopmireH Ha
pohecCHOHATHFHOM YPOBHE BIIAQJCHUS SI3BIKOM.

K crarbe npunararorcs:

- JIIEKTPOHHBIN BapHaHT cTaThi B popmare Word;

- uH(OpPMAILIMOHHAsI CIIPaBKa 00 aBTOPE YKPAUHCKOM U aHIIMACKOM
si3pikax (DOUO aBropa (NMONHOCTHIO), HaydHas CTENEHb, YYEHOE
3BaHME, MECTO pabOThl, JOIDKHOCTh, aIpec Uil TIEPETHCKH,
KOHTaKTHBIH TeJIe(OoH);

- 3asIBJICHHE B TIPOM3BOJILHON (hOpME C TIOAMHCEHIO aBTOPa(OB) O TOM,
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