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KJACCHO®UKAIINA ®YHKIUI B I'PAXKTAHCKOM ITPABE YKPAUHBI

AKTYyaJbHOCTh T€Mbl OOYCJIOBJIEHA OTCYTCTBUEM €IMHOW MO3UIIUU YUEHBIX IO
BOIpoCcy GYHKIMIA TPakJIaHCKOTO MpaBa, a Takke WX Kiaccupukanuu. B ocHOBHOM
noa (GYHKUUAMH TPaXJAaHCKOrO IpaBa TOHMMAIOT OCHOBHBIE HAIpaBJICHUS €ro
JeCTBUS Ha OOIIECTBEHHBIE OTHOLIEHH. [IpaBo B 11€10M BBIIOJHSET ABE OCHOBHEIC
(GYHKIUM: PETyIATUBHYIO U OXpaHUTENbHYI0. [ pax1ancKoe MpaBo BBHIMOIHSET T€ e
(GYHKIIMM, HO KOHKPETU3UPOBAHHBIE NMPUMEHHUTEIHFHO K OCOOEHHOCTAM IpeaMeTa U
METO/1a TAHHOM OTpaciy Mpasa.

[Tockonbky  KaTeropusi (QyHKUMH TpaBa SABISETCS  MHOTOYPOBHEBBIM
0o0pa3oBaHMeM, TO WX JENAT Ha MATh TPYII, KOTOPbIE B COBOKYITHOCTH 00pa3yroT
cucteMy: oOlenpaBoBble (CBOWCTBEHHBIE BCEMOTPACISAM IpaBa); MEXOTpACIIEBbIE
(cBOMCTBEHHBIEC ABYM M 0oJiee OTpacisM IpaBa); OTpacieBble (CBOMCTBEHHbIE OTHON
OTpaciau IMpaBa); MPABOBBIX MHCTUTYTOB (CBOMCTBEHHBIE KOHKPETHOMY WHCTUTYTY
MpaBa); HOPM IpaBa (CBOMCTBEHHbIE KOHKPETHOMY BUly HOPM MpaBa) [2, c. 14].

Kak ormeuaet T. C. KuBanosa, HeoOX0auMO 00paTUTh BHUMAaHHE HA UX OOIIIHIA
HEJIOCTATOK, B ONpPEACIICHUH BKIIIOUAETCS JIMIIIHEE YKa3aHWe Ha TO, YTO BO3JIEHCTBHE
OCYULIECTBIISIETCS «Ha JIMYHbIE HEUMYUIECTBEHHbIE M MMYLIECTBEHHbBIE OTHOLICHUS
[3, ¢. 24]. OnHako, B 3TOM HET HEOOXOJWMOCTH, TOCKOJBKY COTJacHO CT. 1
['paxxgaHckoro Kojekca YKpawHbl, OHM OXBaTbIBAIOT MOHATHEM «TPAKIAHCKHUE
OTHOIICHUS», HA YTO U JOJDKHO OBITH ClEJaHO yka3zaHue. Mcxoas u3 3Toro, MOHO
CKa3aTb, 4YTO (PYHKIMHM Tpa)XIaHCKOrO IpaBa — 3TO OCHOBHBIE HaIlpaBJICHUS
BO3JICMCTBHSI  HOPM  TIPAXKIAHCKOIO  3aKOHOJATEIbCTBA  HA  I'PAXKIAHCKHUE
OTHOLUEHUSALENBIO UX YIOPSI0UYEHUS.

OyHKIUS — «3TO BHEIIHEE IMPOSIBICHUE CBOWCTB KAaKOro-lIn0O OObEKTa B
JAHHOM cucTeMe OTHoIlIeHui» [6, c. 586], oHa o0OTOOpa)kaeT E€IUWHCTBO JBYX
MOMEHTOB: Ha3HaueHHE IpaBa B OOIIECTBE U OCHOBHbIE HANpaBICHUS €ro
BO3/ICICTBHS HAa OOLLIECTBEHHbIE OTHOIICHUS.

B coBpeMEHHON OTE€YECTBEHHONW HAYKE CJIOXKHUIOCH PACIPOCTPAHEHHOE MHEHUE
O JEJIEHUM Ha pEryJATUBHBIE M OXpAaHUTEIbHbIE MpaBooTHoweHus [4, c.337],
IPUYEM OXPAHUTENbHbIE TMPABOOTHOIICHHS BO3HHMKAIOT TOJBKO  BCJEICTBHUE
COBEPILIEHUS MPABOHAPYLIEHUS.

E. O. XaputonoB n H. A. CanmaxmeroBa CUMTAIOT, 4YTO NPABOOTHOLICHHUS
CJeAyeT MOACINUTh B 3aBUCUMOCTH OT HAIPaBJICHUS U LIEJIM UX YCTAaHOBKH [5, c. 104-
105], mpuyem OHU HE BBIACISIOT OXPAHUTEIbHYIO (DYHKITUIO KaK CAMOCTOSITENIbHYIO.
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B Teopun mpaBa yka3bIBaeTCs Ha PEryJSITUBHYIO M OXPAHUTEIbHYIO (PYHKIIHIO
npasa B 1esioM. Crienyer Npu3HaTh, YTO OCHOBOM JIJIsI TPAXIAHCKOTO MTPaBa SIBISETCS
perynsTuBHas (QYyHKIMS, TaK KaK TJIABHOE Ha3HAYEHHUE IPaXKIaHCKOIO MpaBa COCTOUT
B VIOPAIOYEHHH, B YPETYJIUPOBAHUM HOPMAJbHBIX OOIECTBEHHBIX OTHOIICHHI.
Peanuzanus perynatuBHON (yHKIMU 0OeCreYrBaeT YperyJidpoBaHHE HOPMaMH
IPaXAaHCKOTO MpaBa OTHOIICHUH COOCTBEHHOCTH, TOBAPHO-ICHEXKHBIX OTHOLICHHI
Y JINYHBIX HEUMYIIECTBEHHBIX OTHOILIEHUN.

Mmuorue ydeHole oOpalialoT BHUMaHHE Ha BOIPOCHI, CBSI3AHHBIE C
uHpopMalimoHHOW (QyHKIMEH TMpaBa B MOpUIWYECKOW JsmTeparype. biarogaps
03HAKOMJICHHIO C TPABOBBIMM aKTaMHU MHOTHE JIOAM TOJYYarOT CBEJCHUA, Te
UCTUHA M T/I€ HempaBAa, YTO NPABOMEPHO M YTO 3alpPElIeHO, KaKhe IPaBOBbIC
MOCJIEICTBUSI HACTYIISAT B PE3yJbTaTe OCYIIECTBIEHUS TOrO WM HHOro nocrynka. Ilo
muenuto, lO. H. OO6oporoBa, «Ha mpaBe M TOCYIapCTBE, Kak BaKHEHIIUX
COCTABJISIIOLIMX LIMBUJIM3ALMU HE MOTJIM HE CKa3aThCsl CKBO3HBIE BEKTOPHI N3MEHEHHI
B KU3HH YEJIOBEKa», CPEOU HUX U «POCT TEXHOJOTMYECKON CHIIBI B JABUKEHUHU OT
TOIopa 10 Komnerorepa» [3, c. 71].

['paxxganckoMy mpaBy CBOMCTBEHHA W OXpaHUTENbHAs (PYHKIHUSA, OHAa HE
SBJIIETCSI OCHOBHOM M peaju3yeTcsi B LENsIX BOCCTAHOBJIEHUS HAapYLUIEHHOTO IpaBa
(WM TpenoTBpaIlleHHWs ~ Takoro  HapymieHus).  OxpanutenbHas — QyHKIUA
IPAKJAHCKOIO IpaBa 3aKJIOYaeTcs B €ro BO3ACHCTBUM HA IOBEIACHUE JIIOACH
IOCPEACTBOM YCTAaHOBJICHUSI TPaKJaHCKO-NPABOBBIX 3amperoB. uddepenunanus
OCHOBBIBA€TCS Ha BBIIEJICHUM JPYTUX CHOCOOOB BO3ICHCTBHS HACTOSIIEH OTpaciu
MpaBa Ha OOIIECTBEHHBIC OTHOIICHUS.

OXpaHUTETHLHOMY K€ MPABOOTHOIICHHUIO OTBEAEHA POJIb 0OECHIEUECHHS 3aAIUTHI
TPAKJIAHCKUX TpaB. Peanmu3amusi OXpaHUTENbHBIX HOPM B TPaXIAHCKOM IpaBe
OCYUIECTBIISIETCS] C TIOMOLIBIO UCCIEAYEMOM MTPaBOBOM CBS3H.

Wtak, oxpaHutenbHas (YHKIMS — O5TO TaKoe HampaBiIeHUE TMPABOBOTO
BO3JICHCTBHS, KOTOPOE HALEJICHO HA OXpaHy IOJOXKUTEIbHBIX M BBITECHEHHMS
BpEIHBIX JJIA 00ImiecTBa OTHOIIeHWH. OXpaHHUTeNlbHass (PYHKIMs HampaBjieHa Ha
IIpECeUYEeHNE U MPEAOTBPALIEHUE TPOTUBOIIPABHOTO TOBEACHUSI.

Yro kacaetcs 3aUMTHOW U KOMIIEHCAIIMOHHON (DYHKIIMI, TO BaXXHO OTMETUTb UX
TECHYIO CBSI3b MEXy COOOM, MOCKOIBbKY ACHCTBYIOT OHU JIMILb MOCIE COBEPILICHHUS
IPAXKJAHCKOIO TPABOHAPYIICHUS, a TAKXKE B CIy4yae HEMPU3HAHUS WM OCIIapUBAHUS
CyOBEKTUBHBIX TpakIaHCKMX TpaB. KommeHcannoHHas GYHKIUS —peanu3yercs
TOJIBKO B 3aILUTHBIX MPABOOTHOIIECHHUSAX, & IOTOMY HET HEOOXOIMMOCTH BBIACIATH UX
KaK CaMOCTOATENIbHbIE KOMIIEHCAIIMOHHBIE PABOOTHOLIEHHUS.

KoMrneHcanmio  mpaBOMEpHO  NpHU3HABAaTh  CHEHU(UYECKHM  CIOCOOOM
BO3JICHCTBHS Ha IMOBEJICHUE CYOBEKTOB IPaXIaHCKOTO IMpaBa, KOTOPbIA OTIMYAETCS
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0COOBIM CBOMCTBOM OT JAPYTUX YK€ PaCCMOTPEHHBIX OCHOBHBIX CIIOCOOOB, 2 UMEHHO:
00s13aHHOCTBIO TIPABOHAPYIIMTEINS MO BOCCTAHOBJIEHHUIO HAPYIIEHHOTO MOJOXKEHUS
noTepreBield cToponbl. ColiepkaHUE KOMIIEHCAIIMOHHON (PYHKIIMU T'Pa’KJaHCKOIO
IpaBa COCTABJISIET BO3/ICHCTBUE 3TOM OTpaciu MpaBa Ha OOIIECTBEHHBIE OTHOIICHHUS
B COLIMAJIBHOM (KOMIIEHCAIIMIOHHOM) HAPaBJICHUHU.

Baxwub1it aCIleKT  OXPaHMTEJILHOU byHKIIUN COCTaBJIIET  TaKXKe
IpeayNpeAUTEIbHO-BOCIUTATENbHAS ~ (IPEBEHTHBHAs)  3ajJada, CoCTosIas B
CTUMYJUPOBAHUM M OPraHU3alUd TaKOrO0 MOBEIACHUS YYACTHUKOB PETYIHPYEMbIX
OTHOLIEHUH, KOTOPOE UCKIII0Yao Obl HEOOOCHOBAHHOE YIIEMJICHUE UM HAPYIICHHE
yy>kux uHTepecoB. Hambonee oTyeTnvBO 3Ta (yHKIMSA BbIpakeHa B JCJIUKTHBIX,
periaMeHTaluy  JIMYHBIX ~ HEUMYIIECTBEHHBIX  OTHOIIEHWH. B Ju4HBIX
HEUMYIIECTBEHHBIX OTHOUIECHUSX, HE CBA3AHHBIX C UMYIIIECTBEHHBIMHU, TPAKIAHCKOE
IPaBO OTPAHUYMBACTCS UCKIIOYUTENBHO 3aIIUTHBIMU (QYHKIIASIMH.

YuuthiBasi MHEHHS, KOTOpble OBLIM BBICKa3aHBI B  JUTEpaType IO
paccMaTprBaeMOMY BOIMPOCY, CIEAYET OTMETUTh, YTO AaBTOPhl CHPABEIJIUBO U
000CHOBAaHHO MUIILYT O LU (QYHKIMHN rpaskIaHCKOro MpaBa, KOTOPbIE HAIIPaBJIEHBI B
NEPBYI0 Ouepelb HAa pealu3alyi0 MPUHLKIA BCEMEPHOM OXpaHbl W 3aIUTHI
IPAKJAHCKUX TPaB.

Heob6xogumo  momuepkHyTh, uTO HauOosiee 3IGOEKTUBHBIM  SIBISIETCS
oIpeziesieHUe 3allluThl IpaBa COOCTBEHHOCTH C TOYKH 3pEHUS] MEXaHH3Ma IPaBOBOTO
peryJaupoBaHMs, M CaMO€ TJABHOE — BBICBETUTh OXPAHUTEIbHYIO (YHKIIUIO
rpakIaHCKO-ITPABOBOI'O PETYIHPOBAHUSI.

O0mMMH MPEIOKEHUAMH [0 3TOMY BOMNPOCY MOTYT OBITh NMPENOCTABICHHE
OoJibllield  CTPYKTYPUPOBAHHOCTH,  JIAKOHUYHOCTH  OMpEJETICHUN, oO1mast
CUCTEMaTH3alMsl TPaXJaHCKOro TMpaBa Kak HMHPOPMAILMOHHON CHCTEMBL. YTO
KacaeTcsl OXpPAHUTEIbHON (YHKLIHMH T'PakJJaHCKO-IIPABOBOTO PETYJIMPOBAHUS, TO €€
O0COOCHHOCTh COCTOMT B KOMIICHCAIIMOHHOM acHEeKTe OCYILIECTBIISIEMOE 3a CYET
BOCCTAHOBJICHUSI [I€PBOHAYAIILHOTO TIOJIOXKEHHUs. Peanuzaiuss BocOUTATEIbHOMN
(GyHKIIUU CBsi3aHa B OCHOBHOM C aKTHUBHBIM IIPABOMEPHBIM MOBEACHUEM TPa)kaaH, a
HE C BO3/IEP’)KAHUEM OT MPABOHAPYILICHHM.
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ITPABO HA ITPUBATHICTbB: OKPEMI ACIIEKTH

[IpuBatHicTh — (QyHIaMEHTalbHE MPaBO JIIOJUHU, BHU3HAHE B 3arajabHId
nexnapainii npaB moauHu OOH, MikHapoIHOMY NakTi HpO TPOMAISIHCHKI
MOJIITUYHI TpaBa Ta B 0araThOX IHIIMX MDKHAPOJHUX 1 PETiOHAIBHUX YTOJax.
[IpuBaTHICTh TICHO TIOB’sS3aHa 3 JIIOJICHKOIO TIAHICTIO W IHIIUMH KIIFOYOBHUMU
LIHHOCTSIMH, TAKUMH K ¢cBOOO/Ia acolialiii Ta cBodoaa ciaoBa. BoHa craiza ogHuM 13
HAWOUIBII BAXKIIMBUX MTUTAHb y TaTy31 MpaB JIIOJAUHA HOBITHHOTO Yacy.

I3 ycix BU3HaAHUX Ha MI)KHAPOJHOMY PIBHI IIpaB JIIOJMHU [IPUBATHICTh, HAIIEBHE,
BU3HAUYMUTH HaiicknaaHime. [IpuBaTHicTh Mae rmubOK1 icTopuuHi KopeHi.[IpuBaTHICT
Oyna o0O0’€KTOM 3arajibHOrO 3axXUCTy 3a YaciB JaBHbOEBPEHUCHKOI KYJIbTYpH,
knacuuHoi ['pewii, apeBHboro Kwuraro. 3axucT NpuUBAaTHOCTI TOJIOBHUM YHHOM
3BOJIUBCS JI0 3a0€3MEUCHHs MpaBa Ha YCaMITHEHHS.

BusHnaueHHsT TPUBATHOCTI Jy>)K€ PI3HATBCS MDK CO0OI0 1 3ajexarbh BiJ
KOHTEKCTy. Y 0araThoX KpaiHax 3poOJIeHO TMpPHUB’SI3KY JO 3aXUCTy JlaHUuX,
IHTEPIPETYIOUYM TAaKUM YUHOM MPUBATHICTH 3 TOYKH 30py OOpoOKM 1H(opMalii
0COOHCTOTO XapakTepy. 3a MeXamMH LbOTO JTOCHTh CYBOPOTO KOHTEKCTY 3aXHCT
IPUBATHOCTI YacTO Ma€ BUTJISAI PaMOK TOTO, HACKIIBKU JIaJieKO CYCIHIJIBCTBO MOXKE
BTPYYaTUCA B OCOOHMCTI CTOCYHKHU.

Ha cydacHoMy eTami MOKHa BUJIJTUTH KUJTbKA ACTIEKTIB:

1. iH(opMarliiina TPUBATHICTG, IO BKJIIOYA€E B ceOe¢ BCTAHOBJICHHS IPaBHII
300py Ta 00iry mepcoHalbHUX JAaHUX, TAKUX SIK 1H(OpMAIlis KPEIUTHUX YCTAaHOB Ta
MEIUYHI 3aI1CH;

2. TUIECHA TMPUBATHICTh, IO CTOCYETHCS 3aXUCTy BiJ BTPYyYaHb CTOCOBHO
¢i3uyHOTO CTaHy JIOACH, HANPUKIIAJ, TECTYBaHHS OO0 BXKMBAaHHS HAPKOTHKIB Ta
00CTEKEHHS MOPOKHUH;
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