Tomy, pa3oM 3 NPUMYCOBHUM JIiII€H3yBaHHIM, HEOOXIHO PO3POOISATH 1HIII JI1€B1
MEXaHI3MM, 32 JOINOMOIOI0 SIKMX MOXHa OyjJo O BHUPIMMUTH MpPOOJIEMYy KOJi31i
iHTepeciB B ymoBax nanjaemii COVID-19.
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Jlasuooea Ipuna Bimanisna,
O0OKmMOp 10PUOUYHUX HAYK, npoghecop, npoghecop Kageopu yugiibHO20 NPasa
Hayionanvnoeo ynieepcumemy «Ooecvka 0opuoudHa akaoemisy

IO IUTAHHSI ITPO OCOBJIUBOCTI YKJIAJTAHHS IOTOBOPIB HA
PO3POBKY BEB-CAMTIB

PO3BUTOK HOBITHIX TEXHOJIOTIH CIOHYKa€e CyO’€KTIB MiANPUEMHUIIBKOT
TATbHOCTI (1 HE JIMIe iX) M0 HEOOXITHOCTI BUKOPUCTAHHS BeO-CaWTIB 3 METOIO
OCBITJICHHSI CBO€1 pOOOTH HAWOUIBIIOMY KOy MOXJIMBHX CIIOKMBAYiB, OTPUMAaHHS
BIATYKIB, 3aMOBJIEHb, 3BOPOTHOrO 3B’SI3Ky 31 CIOKHBauaMH, 3MOBHUKAMH,
PO3MIIIIEHHS PeKJIaMU TOIIIO.

Cam npornec CTBOpEHHsI B€0-CalTy € NJOCUTh CKJIAHUM TBOPYUM IPOIIECOM, IO
BUMAarae BiJl po3poOHUKa (a00 Tpymu pO3pOOHUKIB) PI3HOTO POAY HABUUOK (BIT
TEXHIYHUX JI0 KpeaTuBHUX). TOMYy BaXJIMBUM € B3a€EMOPO3YMIHHSI 3aMOBHHKA Ta
BUKOHABIIS, 110 CIPUYMHUTH 3aJ0BOJIEHHS BHUMOT (OYIKYBaHOTO pE3YJbTaTy)
3aMOBHMKA Ta SKICHE BUKOHAHHS pOOOTH PO3POOHUKOM BeO-cailTy. ToMy BaKJIMBUM
€ YKJIaJIeHHS JOTOBOPY Ha po3poOKy BeO-cailTy.
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BeO-caliT MoOXHa BU3HAUYUTH SIK KOMIUIEKCHHH OO’€KT IHTENEKTyalbHOI
BJIACHOCTI, @ TOMY MOTr0 CTBOPEHHS Ta MepeJaHHsS 3aMOBHUKOBI IJIKOM MiAMAAA€ i
JIi10 3aKOHY MPO aBTOPChKe mpaBo. PazoM 13 TuM, el BUA JOTOBOpPIB mepeadaydae
KpPOMITKY poOOTy 3 yMOBaMU MallHOBUX Ta OCOOMCTHX HEMAWHOBHUX IIPaB aBTOpPA, A€
OCTaHHIN Mae psn npedepeHiniil mepea BciMa TpeTiMu ocodamu. BupiieHHs: muTaHb
aBTOPCHKOTO MpaBa € HEOOXITHUM IMYHKTOM OyJb-SIKOTO JIOTOBOpPY, HPOTE came
aBTOPCHKUI y HOTO YUCTOMY BUIJISA/I € OOTSDKJIMBUM JJI 3aMOBHHUKA, 1 KpIM TOTO, HE
nepeadayvae miioro psay BAKIUBUX YMOB JJis €EKTUBHO1 CITIBIIpAIll.

JpyruM BapiaHTOM € YKJIaJIGHHsI JOTOBOPY HaJlaHHs nocayr. [IpeameTom nporo
JIOTOBOPY BHUCTYMNAa€ caM IMPOILIEC CTBOPEHHS CalTy, a HE HOro pe3yibTaT, 1 1€ €
BEJIMKMM HEJOJIIKOM B JAaHOMY BHIIAJIKY, a/I)K€ OUIBIIOCT] 3aMOBHUKIB «HE L[IKABUI»
caM TpoIleC CTBOPEHHS (eTamu, BHYTPIMIHINA po3noail (YyHKIIA MDK KOMaHJIOO
TOII0), HAMBAXKJIUBIIINM € OTPUMaHHI 0aX)aHOTO KIHIIEBOTO pe3yJIbTaTy BIJMOBIIHO
JI0 BU3HAUYEHUX BUMOT, B OOYMOBJICHI CTPOKM Ta 3a MOTOKEHY IIHY (10 1 €
ICTOTHUMHM YMOBAaMH JIOTOBOPY HiApALy). BHacnigok boro onTuMaabHO (GOpPMOIO 3
METOI0 CTBOPEHHSI BE0O-CaliTy 3a CBOEK MPABOBOIO MPUPOJIOI0 € came JOTOBIp
niapsaay. llepemik BumiB poOIT, 0 BUKOHYIOTHCS 32 JOrOBOPOM MiJPANY,
HOPMAaTUBHO HE BUUEpIyeThCs. Takuil KOMIUIEKCHUN 00’ €KT SIK CAalT JAen0 BUXOAUTH
32 paMKH TIIbKH OJIHIET TOTOBIPHOT KOHCTPYKIIi, 1 MA€ MICTUTHU BHILE BKa3aHl yMOBH
PO aBTOPChbKE MpaBo (€JIEMEHTU JOTOBOPY MPO Mepenady BUKIIOYHUX MaWHOBHUX
npaB abo0 € ICTOTHI YMOBH JIIIEH31MHOTO JIOrOBOPY); MOXKE mepeadadaTd TaKoX 1
HaJlaHHS TOCIYT, 30KpeMa W00 KOHCYJIbTYBaHHs, TEXHIYHOI MIATPUMKH Ta
rapaHTIHHOTO 0OCIYTrOBYBaHHS TOIIIO.

CTpyKTYypHO AOTOBIp Ha pO3pOOKY BEO-CallTy Ma€ CKIIaIaTUCS 3 TAKUX PO3JLIIB:

1) mpeamer noroBopy (PO3KpHUBAETHCS MEpENiK poOIT, sIKI BUKOHYIOTHCS, 13
SIKOIO0 METOIO0, 1110 € KIHI[EBUM PE3yIbTATOM);

2) npaBa 1 000B’SI3KU CTOPIH (MEPENIuyIOThCS TTpaBa Kl MalOTh CTOPOHH 111010
SAKICHOTO, HAaJIe)XHOTO BHMKOHAHHS pOOIT, iX NEpeBIpKU, MPUUHATTA Ta OIUIATH,
30epekeHHsT KOH(iAeHIIiHOoi 1H(opMalii TOIl0; HE BapTO HAJaBaTU PO3POOHUKY
MPaBO PEECTPYBATH BiJ CBOrO IMEHI JOMEHHE iM’sl sl MallOyTHHOTO calTy 1(abo)
yKJIaJlaTl JOTOBIp 3 HAJaHHS TMOCAYT XOCTHHTY JJIs 3aMOBJIEHOTO CaWTy;
00O0B’SI3KOBO HEOOXITHO TepeAdaYuTH YMOBH NPO TMEpexiJl BiJi BUKOHABIS [0
3aMOBHUKA BHUKJIIOUHMX MAHOBUX MpaB IHTEJEKTYyalbHOI BJIACHOCTI Ha CTBOPEHI
TBOpH, 30KpeMa, JU3ailH 1 30BHIIIHINA BUTJIS] CAUTy, KAPTUHKHU, TEKCTH, (OTO, BiJI€O,
aHiMarlisi, 0aHepu TOILO SKIIO iX CTBOPEHHS BXOISATh B PO3POOKY CalTy ToOIIO, 200
HEBUKJIIOUHUX MalfHOBUX MPaB B IOCTATHHOMY JIJIsl 3aMOBHHUKA 00CsI31;

3) mopsi0K BUKOHAHHS JOTOBOPY (y3romKeHHsi 00’eMiB poOiT, BiAMOBIIATIbHI
ocoomn);
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4) cTpoku (MOXHAa BH3HAYaTH IepiojgaMyd a00 KOHKPETHOIO [IaTOm0); 3a
3arajJlbHUM TMPaBUJIOM JIOTOBOPOM HE MependayvaeTbesi 3MiHA CTPOKIB BUKOHAHHA Y
3B’SI3Ky 13 BJIACHE HEBUKOHAHHSIM SIKOTOCh 3 OOOB’SI3KIB 3aMOBHHUKOM (OILJIaTa,
HaJaHHs 1HQOpMAaIlli, MOrOJKEHHS pPOOIT); JOCUTh YacTO MPEIMETOM CYyJAO0BOTO
PO3MIISIAY € MUTAHHS TPOCTPOUYECHHS,

5) po3paxyHKHU CTOPIH — JIOTIYHUM € nepe0aueHHs1 0€3roTIBKOBOTO PO3PAXYHKY
3 KOHKPETHM30BaHUM MPHU3HAYCHHSM IUIATeXy, IO OyAe CIYXUTH MPOCTUM
MPAKTUYHUM JI0Ka30M MIJITBEP/IP)KEHHS] CYMH 1 MOMEHTY OIUIaTH, a TaKOXK YaCTKOBUI
aBaHC JI0 MOYaTKy pOOIT 1 YaCTKOBY MICIAIIIATY MICJ]sA 3aBEPILIECHHs, TECTYBaHHS 1
npuiiMaHHs poOiT;

6) npuitMaHHs-1Iepeaada poOIT (BpaxOBYIOUH IOCUTh BEJIUKY KUIBKICTh CYJOBUX
CIpaB IIOJAO0 HEHAJIEKHOTO BHKOHAHHSIM 3000B’s3aHb, 3 METOI0 YHHUKHEHHS
3JI0B)KMBAHb 3aMOBHHMKA 13 LIbOTO MPUBOJY MOXKHA BKJIIOYUTU JI0 JAOTOBOPY MYHKT
1010 1oro 00OB’A3KYy HAJaTH MUCHMOBY BIJIMOBY BijJ MpUWMaHHS POOIT 13 YITKUM
OOIPYHTYBaHHSIM;

7) rapaHTiiiHl 3000B’si3aHHS Ta TEXHIYHE OOCIYroByBaHHS (TYT BapTo
nepeadaunuT CTPOKH TapaHTOBAHO! MIATPUMKHA 1 OOCIYrOBYBaHHSI pO3pOOJIEHOTO
CaliTy, YCYHEHHS! BUSIBICHUX HEJIONIKIB, TPAKTUUYHO OOTPYHTOBAHUM TYT € CTPOK HE
MeHIe 12 MicsliB micis 3alyCcKy CaiTy, a KOMIIaHli 3 XOPOIIOK PemyTali€lo HaaaTH
rapaHTiiiHe 0OCITyrOBYBaHHS TPH 1 O1JIbIlIE POKIB);

8) mpaBa IHTENEKTyaJbHOI BIACHOCTI 1 aBTOPCHKI MpaBa (BPaxoBYHOUYU
crenudiky camoro o0’ekTa JOrOBOPOM OOOB’SI3KOBO MarOTh OyTu mepeadauveHi Ta
y3ro/pKeHl MUTaHHS II0JI0 BIIYY>KEHHS MaWHOBHUX MpaB BiJ aBTOpa 3aMOBHUKOBI,
oruIaTa 3a siKi BXOASTh Y BapTICTh POOIT MO JOTOBOPY, a MpaBa MEPEXOIATh pa3oM 13
MIJIMUCAHHSAM aKTiB; HE MEHIII BaXJIUBUM € W BKIIFOUEHHS /10 IOTOBOPY IMYHKTY 010
KOIpaiTy, a caMe, 44 MaTUME IpaBO PO3POOHUK 3anuiiaTd iHGOPMAIlII0 PO CBOE
aBTOPCTBO Ha JJAHOMY CaiTi, pO3MIIllyBaTH y CBOEMY MOPT(HOIIO0 Ta 1H.)

9) BIANOBINATBHICTH CTOpPIH (Mae OyTH mnepeadadyeHUil MINCHUNA MeXaHi3M
BIIMOBIJANILHOCTI, @ HE JUIIE TpajulliifHa BiJICWIKA JI0 JII0YOT0 3aKOHOJABCTBA
VYkpainu, Hanmpukiiaa, MOXKHA Nepea0auuT KOHKPETHO MPOMUCaHI BUIM HEYCTOUKH,
BIJIIKOTYBaHHS 3aBJaHUX 30UTKIB, YIIYIIEHOT BUTOAM TOIIIO);

10) cTpox naii Ta nopsaok po3ipBanHs JloroBopy;

11) mopsigoK BUPIIIEHHS CIIOPIB;

12) oOMiH 1HpoOpMaIli€er0 Ta TOKYMEHTAIl€l0 (30KpemMa, MOBa MPO MOTOKEHHS
MOPSAKY Tepeadi KIIto4iB Ta IapoJiiB BiJl CAUTY);

13) mpuKiHIIEB1 MTOI0KEHHS.

Kpim omucanoi, 7ocTaTHRO TPATULIMHOI CTPYKTYpH (3 JEIKUMU JOJIATKOBUMHU

YTOYHEHHSAMH, SIKI OOyMOBJIEHI crenu(}iKOo Takoro o0’ekra K BeO-CalT, BaKIMBO
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MPaBUWJIbHO OQOPMUTH Ta MOTOJAUTH AOJATKU IO JOTOBOPY Ha po3pOOKYy BeO-cailTy.
OmHuM 3 TakMX JOJATKIB € TEXHIYHE 3aBJaHHA, sKe 0e3 IMepeOuIbIeHb, €
HalBAXJIUBIIIMM JOJATKOM JOTOBOPY. YMOBHM 1 BHMOTHM, BKa3aHli Yy TEKCTI
TEXHIYHOTO 3aBJlaHHs BHU3HA4alOTh HAOlp (YHKIINA, MOXKIMBOCTEH 1 30BHINIHIN
BUTJISIJT CTBOPEHOTO Ha 3aMOBJIEHHS BeO-caiiTy. IOpucT NOBHHEH mNepeBIpUTH
MPaBWIBHICT, (OPMYINIIOBaHb, IIO JACTANI3YyIOTh OOOB’S3KM CTOpPIH, MEPEBaKHO
BUKOHABIIA (PO3pOOHUKA), sIKI BUILJIUBAIOTH 3 OCHOBHOTO JJOTOBOPY.

Ha BigMiHy B THIOBUX AOTOBOPIB PO BUKOHAHHS POOIT, AOTOBIP HAa PO3POOKY
BeO-cailTy 00yMOBIIIO€ 1 nependayae nepegayy MaiiHOBUX IpaB Ha CTBOPEHUM BeO-
caift. Jlume nokoHanuit akt mepemadi 3a JOrOBOPOM BUKIIOYHUX MAHOBUX IpaB
IHTEJIEKTyaJIbHOI BJIACHOCTI Ha CalWT poOUTh 3aMOBHHMKA pOOIT BIIACHUKOM
CTBOPEHOI0 caiiTy. ToMy AOroBip Ma€e MICTUTH, 30KpeMa: JeTalbHUI omuc 00’ €KTa
MpaBa IHTEJIEKTYaIbHOI BJIACHOCTI, YITKUHU MepeliK 1 00CAT mpaB, Kl NepeAatoThCs
B1JI pO3pOOHUKA 10 3aMOBHHUKA, TOPSIOK Ta YMOBH iX IMepeaadi, CTPOK 1 TEPUTOPIIO iX
i1, po3Mip BUHAropoau 3a nepeaayy MaiiHOBUX IPaB.

3aBeplIaJbHUM €TaloM, SKHM 3aBeplulye BIAHOCHMHM MK 3aMOBHUKOM 1
BUKOHABIIEM (PO3pOOHUKOM) € MiANUCaHHS AKTY IPO BUKOHAHHS pOOIT 1 mepenady
BUKJIIFOYHMX MaWHOBHUX MpaB. Takuil AKT, 32 yMOBH HAJE€XKHOTO 1 IOBHOIO
BUKOHAHHSI 00OB’SI3KIB CTOPIH JOTOBOPY, MHIATBEPKYye (aKT BHUKOHAHHS pPOOIT 1
nepeaaydl MaifHOBUX MpPaB Ha CTBOPEHMM y pe3yJibTaTi 00’ €KT IpaBa IHTEIEKTYyalbHO1
BracHOCTI. Ilomanpin MpaBOBIAHOCMHU MK CTOPOHAMH, SKIO TaKli BHUHHKAIOTH,
0(OpMITIOIOTHCS. HOBUMH CaMOCTIMHUMHU YrojaMu 31 CBOIM BIIACHUM MPEIMETOM
perymoBanHs. Came AKTOM MIATBEPIKYETbCS TMEpeXil TMpaB I1HTEIEKTYyalbHOI
BJIACHOCTi. AKT OJJHOYACHO MIATBEP/KY€E (HaKT BUKOHAHHS pO3POOHUKOM O0OB’S3KIB
3a JIOrOBOPOM Ha po3poOKy BeO-caiiTy 1 BHUCTyHae JOKYMEHTOM HE€PBUHHOIO
Oyxranatepcbkoro o0OJiky. Jlo AKTy mpo BHKOHAaHHS POOIT 3a JIOTOBOPOM TaKOXK
BHOCSITBCS BC1 HasIBHI 3ayBa)KEHHsSI 3 OOKY 3aMOBHHKA.

[lizcyMOBYyIOUM BHIIEBUKIAIEHE MOXHA BIEBHEHO CTBEPIKYBaTH, W10
[nTepHeT-caliT K 00’€KT IHTEJIEKTYyaJbHOTO IMpaBa MOXXE MICTUTH (MO€HYBAaTH) B
co01 pi3H1 00’ €KTU 1HTEIEKTYaJIbHOI BJACHOCTI, a caMe 00’ €KTH aBTOPCHKOTO MpaBa 1
CYMIKHUX TpaB (HaUOLIbII MOMIMPEHE HATOBHEHHS BEO-CcailTy), 00’ €KTH MATEHTHOTO
npasa (mporpamMmHi 3acoou, TOOTO KOMIT IOT€pPHI MPOTPaMH, Kl BUKOPUCTOBYIOTHCS Y
porpamMyBaHHI BeO-CalTy, MOXYTb MICTHUTH OO’€KTHM TEXHOJIOTIH, SIKI BUPILIYIOTbH
NIEBHY TEXHIUHY 3aJady, a BIITaK € BUHAX0J0M ab0 KOPHCHOI MOJEIUII0), 3aCO0U
1HUBIAyani3amli cy0’€KTIB TOCrnojaploBaHHs (JIOMEHHE 1M’s, iK€ € 00OB’SI3KOBUM
JUTSL KOYKHOTO BeO-caiiTy, 3a3BUYail € 3HAKOM JIJIs1 TOBAPIB 1 MOCIYT, 1[0 OXOPOHSIETHCS
BIIMOBIJHUM CBIJOLITBOM, Ta/a00 € KOMEPIIHHUM HailMeHyBaHHSIM). ToMy Ba)IJIHBO
PO3pOOUTH TakuUil JIOrOBIp Ha pO3pOOKY BeO-cailTy, KU OU 3aJI0BOJBHSB BUMOTHU
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3aMOBHUKA, OyB BUTIAHUH OOOM CTOpPOHAM Ta BpPaxOBYBaB BCl OCOOJIMBOCTI, fKI
OB’ s13aH1 3a crernr@ikoro JaHOTro 00’€KTa.

Mazurenko Svitlana,
PhD in Law, Associated Professor at the
Department of Intellectual Property Law,
National University «Odessa Law Academyy

LICENSES AND LICENSE AGREEMENT IN THE SYSTEM OF
CONTRACTS ON INTELLECTUAL PROPERTY RIGHTS

Characterizing individual contractual structures in the field of intellectual
property rights, we pay attention to licenses and license agreement. Based on the
content of Art. 1108 of the Civil Code of Ukraine can give the following definition of
licenses in the field of intellectual property. A license is a written authorization
granted by a person who has the exclusive right to authorize the use of an intellectual
property object (licensor) to another person (licensee) for the use of that object in a
particular limited area.

In general, the term «license» (from Latin licitus — authorization, law) is quite
widely used in modern legislative terminology. In the context of intellectual property
laws, licenses have traditionally been considered as a permit to use an intellectual
property object. Thus, according to Art. 1 of the Law of Ukraine «On Protection of
Rights to Inventions and Utility Models» license — permission of the patent owner
(licensor) granted to another person (licensee) to use the invention (utility model)
under certain conditions.

With regard to license types, it should be noted that there are several criteria
for classifying license types. The criteria for classification are the licensee’s right to
grant licenses to others and the licensee’s right to protect their exclusive rights
against the unlawful acts of others. In the former case, it is a simple (non-exclusive)
license under which the licensee may grant the right to use the result of intellectual
activity or the means of individualization to others. Licenses issued by a licensor to
others must only provide for such use as is specified in the license agreement.

In the second case, it is an exclusive license under which the licensee is
forbidden to issue licenses for the use of the result of intellectual activity or means of
individualization to other persons. The essence of an exclusive license is the ability to
use the facility in the absence of competitors. The right to prohibit all other persons
from using the object still belongs to the right holder of the exclusive rights. Chapter
75 of the CC introduces the concept of a single license, which recognizes a license
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