JACTAHIINHE KPUMIHAJIBHE CYJJOYUHCTBO: PEAJIBHICTh TA
INNEPCIIEKTUBH

Maxkcum IBanoBu4 CMHUPHOB,
3aCTYIMHUK Ha4YaJIbHUKA HABYAJIBHOTO BIJIILITY
Onecbkoi HaIlIOHAJILHO IOPUIUYHOI akaaemii,

aCHCTEHT KaeIpHu KpUMIHAJILHOTO MPOLIECy

JloCsITHEHHSI HayKOBO-T€XHIYHOT'O IPOTPECy MPOHUKHYJIH B yCi cepu JACHKOI
KUTTEMIsUIbHOCTI. HoBi1 1H(opMaliiiiHi TEXHOJIOTiT He O0O0IWIUIM CTOpPOHOW 1 cdepy
CYJOUYMHCTBA. 3aKOHOJABCTBO 0ararboX €BpPONEUCHKUX KpaiH nependayae BUKOPUCTAHHS
MoxMBocTer [HTepHeT y cynounHcTBi. [Ipumipom, y BenukoOpuranii (Yeabc) MOKIUBO
MO €JIEKTPOHHIM MOIITI HAIPABUTHU MO30BHY 3asBY IO CHELIANBHIN aJpeci, 1 BOHA 3a04HO
odiuiiiHo Oyjae po3riisiHyTa, MICiA YOro CyJa BUHECE 30BCIM OQiliifiHe pilleHHs. YKe He €
YUMOCh €KCTPAOpAMHAPHUM PO3IJISiL CIIPaB y CYJl B PEXUMI “‘OH-TaliH”.

[IpakTrka po3ciigyBaHHSA 1 PO3TISAY KPUMIHAIBHUX CIpPaB TMOBUHHA TPHIUHSATH
TaKy HOBY KOHICMINIO fK “AUCTaHIIMHE MTpaBOCyAAs’, IO TMepeadadac MOXKIUBICTh
NPOBEJCHHS HE TUIBKM OKpPEeMHUX MpOLeCyaJbHUX [id, ajle ¥ y UIJIOMY PpO3IIIsLy
KpUMIHAJIbHUX CIpaB Ha BIJACTaHI 3a JOMOMOTOI TEXHOJOTII BiEOKOH(EPEHII3B'I3KY
(mam BK3) ska BHUKOPHUCTOBYETHCS [l TIO3HAYEHHS 3aX0Jy, YYaCHHKU SIKOTO
TEPUTOPIATLHO BWIYYEHI APYT BiA Apyra 1 CHUIKYIOTHCS 3 BUKOPUCTAHHSIM TEXHIYHUX
3aco0iB, 110 3a0e3MeuyroTh nepeaady 300pakeHHS 1 3BYKYy B PEXKHMI peajbHOIo 4acy.
3actocyBanHs BK3 y kpuMiHaibHOMY CyJIOYMHCTBI HA/la€ MOMJIMBICTh WOTO YYaCHUKaAM
“OyTH IPUCYTHIMU Ha Tpolieci, OpaTH y4acTh MPH PO3TISIl CIIPaBU, HE 3HAXOMASYUCH Y
OyJIUHKY CyAy, BUKOPHUCTOBYIOUM TEpPMIHAJIM, PO3TAIIOBAaHI B CYJi, CJIIYUX OpraHax i
anaBOKaTChkuX KoHTOpax. BK3 wacrime Ta edekTUBHIIIE 3aCTOCOBYIOTHCS B XO/I1 CYy/I0BOTO
po3risay, piauie (Hacamrepe, 1o (iHaHCOBUX PO3YMIHHSX) — HA JOCYJ0OBOMY CJIi/ICTBI.

Beenennss BK3 y kpumiHaibHEe CYJOYMHCTBO 3HAaXOJUTh CBOIO MIATPUMKY B
opunuyHil miteparypi. Po6otrn O. BoneBonza, ®. Bsarkuna, C. 3insbepmana, JI.

AnekceeBoi, A. Cuzonenka, M. Ceras, B. Muninuyk, M. Ilamkoscekoro, I1. bunenuyka,



JI. bpycuiuuna, O. XamiyniHa BHECTH BKJIAJ y JOCIIKyBaHy mpoOiemy. Pazom 3 Tuwm,
JaJieKo He BCl IMpoOJieMHI MUTAHHSA 3HAWNUIA BIJOOpa)KEHHS M aJeKBaTHE BUPILIECHHS Y
JaHUX JoCHipKeHHsAX. OKpeMi HEUMCIICHHI IyOJiKaiii BHKJIAJEHI JIMIIe B IIIaHI
MOCTAaHOBKM TUX a00 IHIMKX MpoOsieM, IO BUMAaraiTh MOJAJIBIIOTO JIETAIBHOIO
JOCIIKEHHS. 30KpeMa, IpakThka 3actocyBaHHs BK3 y kpuMiHaIbHOMY CYJOYMHCTBI
posrisaanacs 31e0UTbIIOTO 3 MO3UIINA MTPAaBOBOr0 PEryJIIOBaHHA. Y TOU e Yac, y HepIry
4yepry CTaHOBUTH IHTEpeC MUTaHHS NPO MpPOLECyalbHl 1 MPOLUEIYypHI OCOOIMBOCTI
3actocyBanHa BK3 y kpuminansHOoMy mporieci. He 3Haluim BupimieHHs 1 6arato 1HIIUX
aKTyaJlbHUX NUTaHb, 30KpeMa MpO IMpolLecyalbHE TOJO0XKEHHS 1 MOBHOBAXXEHHs 0cCiO,
y4acTh SIKMX He mnepeadayeHo AitodiM KpumiHalibHO-TIpolieCyalbHUM KOJEKCOM Y KpaiHu
(mam — KIIK VYkpainu), y npoBeieHH1 mnpouecyaibHux nid y pexumi BK3; mo mo
BiIHOCHMH MDX 1HCTUTYTOM BK3 3 mepeBakHOIO OUIBLIICTIO MPHUHIMIIB KPUMIHAIBHOTO
MpoIIeCy 1 Ha caM Tepej] MPUHITUIIOM Oe3MOCEepeTHOCTI JOCTIKEHHS JO0Ka3iB; MUTaHHS
PO JONYCTUMICTh BUKOPUCTAHHS JOKa3iB MO KPUMIHAJIBHUX CIpaBax, OTPUMaHUX 13
3actocyBaHHsAM TexHoJorii BK3.

Buxopucranuss BK3 y kpuMiHanbHOMY CYJOYMHCTBI, XO4a 1 MPEICTaBIsE
HEMAaJIOBAXHUIN TEOPETUYHUN 1 TPAKTUYHUHN IHTEpEC, yCe-TaKu BITHOCHUTHCS JO PO3PALY
Maifke HeOCIIKEHUX HayKOBHUX MpooOsieM. [IlepekoHINBOIO 1TI0CTpaIi€l0 IIbOMY € T€, 1110
B KIIK Vkpainu BperymoBaHHIO BIJIHOCHH, MOB's3aHMX 13 3actocyBaHHsM BK3,
npucssiueHa ycoboro jume cr. 303 KIIK 1 ta oOmexye ii BUKOpUCTaHHS BUIAJAKaAMU
3a0e3nedeHHs] 0e3MeKu CBIJKA, 10 MAJIATae JTOMUTOBI 1 TUIBKM MPHU PO3TISAlL CIIPaBU B
cyni. Ilpo6nema Bukopuctanas BK3 3anmuiaeTscs HACTUIBKKA HEBUPIMICHOO, 10 HABIThH
Ha 3aHATTAX 13 CYJOBUMU TpalliBHUKamMu B PociiichbKili mpaBoBiit akajemii MiHicTepcTBa
roctuiii PO 1 Ha 3acimanni Pagu npu IIpesunenti PO 13 nutanb yJ0CKOHAIIOBaHHS
MpaBOCYIJsi B CHJIYy HOBHU3HH 3alpOIMOHOBAHOTO CMOCOOY pIMICHHS mpobiieMu 1
BIJICYTHOCTI JOCTaTHBOI'O JOCBIy HMOr0 BUKOPUCTAaHHS JO0 OOTOBOPEHHsS HIXTO HE OyB
roToBuil. Y 3B'A3Ky 3 IIUM aKTyaJdbHOI 3aJMIIAEThCS MpodjeMa 3a0e3rnedeHHs
e(eKTUBHOTO KPUMIHAJIBHOTO CYJJOYMHCTBA B yMOBax BukopucTtanHs BK3.

BrnpoBapkeHHST B NPAKTUKY PO3CIAIIYBaHHSA 1 pPO3IJSAY KpPUMIHAJIBHUX CIPAaB

iHctutyTy BK3  npumyckae nepeocMucieHHss 06aratb0oX HOHATh  KPUMIHAJIBHO-



MPOIIECYaTBHOTO 1 JIOKa30BOTO MpaBa, TAKUX SIK MpoliecyanbHa ¢opma, Oe3mocepeaHICTh,
NpaBOBHM CTaTyC 1 JOMYCTUMICTh JI0OKa3iB, OTPUMAHUX PO3TISHYTUM CIOCOOOM,
MpoIecyaibHE TOJOKEHHSI HOBHX CYO'€KTIB KPHMIHAJIBHOTO IMpPOIECY, a TaKoX 3MiHa
TaKTUKH MPOBEICHHS 0araTb0X CIIIUUX Iiil.

Ha nymky okpemux aBTopiB BK3, 06e3cyMHIBHO, € CBOEpIHOIWO cHEIU(IYHOIO
dhopMoOIO y4acTi y CyJIOYHMHCTBI, X04a MO O6ararhboM mapameTpam I MOJIeb MPaBOCyAs,
0€e3yMOBHO, BIIHOCUTBCS 10 3a04HOI ¢opMu. BinzHayarouu, 1o mo 3j104YMHAX HEBEIHKOL
CYCH1JIbHOT HEOE3MEeKU MPHU JAOCTATHIN TEXHIYHINA OCHAIIEHOCTI CY/IIB, CIIIUUX 130JI5TOPIB
— 15 (popma CyIOUMHCTBA MA€ YUMAJO JOCTOIHCTB: MO-TIEpIe, 3a0IaKyIOThCS BUTPATU
Ha TPAaHCIOPTYBaHHS MiJCYAHOTO B CyA; MO-ApPYyTe, He BIBOIIKAETHCA JIJIsl KOHBOIOBAHHS 1
3a0€3Me4YeHHs] OXOPOHHU B CYJll BU3HAUEHE YMCIIO MPAIIBHUKIB OpPraHiB BHYTPIIIHIX CIIPaB;
MO-TPETE, 3HAYHO 3A0ILIAKYEThCS HACTUIBKM HEOOXITHE AJs CyAJIB 4ac; MO-ueTBEpTeE,
MiJICYIHUNA He Oyje mouyBaTH cebe 3aMKHYTO, SIK OyBa€ B 3ajaX CyJOBOIO 3acCiJlaHHS, e
MPUCYTHI MOTO poAMYl 1 3HAHOMI; MO-T'ATE, ICTOTHO CKOPOUYETHCSA MPOMIKOK Yacy MiX
3MIMCHEHHSIM 3JI0YMHY 1 MOMEHTOM MOKapaHHs BUHHOI ocobm.’

Bignecenns inctutyty BK3 10 3a04HOi popMu po3risiny KpuMiHAIBHUX CHpaB, 1
oOMexeHHs 11 3aCTOCyBaHHS BUIAJAKaMU NepeOyBaHHS MiJICYAHOTO M BapTOI0, a TaKOXK
MO 3JI0YMHAX HEBEJIMKOI CYCIUIbHOT HEOE3MEKH MpEeACTaBISETHCS HE 30BCIM BIpHUM,
OCKUIbKH 00Mexye cdepy i1 3aCTOCYyBaHHS BHHSTKOBO TEPUTOPIEIO JIEPIKABH, TOJI SK
MOTEHLIWHI MOJIMBOCTI BUKOPHUCTAaHHS PO3IMVIIHYTOI TEXHOJIOTHi HabaraTo IIMpIIe.
3a04HUM pO3IIIsA KpUMIHAIBHUX CIIPaB Ma€ MiCIlE, KOJIM YYAaCHUK MPOLECy (SK MpaBuio,
MIJCYTHUI) 3HaXOUTHCS 11032 MEKaMU JIEP:KaBU M YXUJISETHCS BiJl SIBKU B CyA. Y I[bOMY
BUITAJIKy JIOMYCKAETHCA PO3TJSA T Yac BIACYTHOCTI MiJCYAHOTO, aj€ 3a YMOBH
OJICp’KaHHS JI0Ka3iB, 0 BiH OYB CIHOBIIICHUN Mpo MaHOyTHIN cymoBuit posrisia. [lpu
3actocyBanHl BK3 migcyanwmii, abo Oynb-sikuii 1HIIMIA y4acHUK MpOIeCyalbHOI il He
MPUCYTHIA Oe3MOoCepeIHhO B 3aji Cy/y, a 3HAXOJAUTHCS B 1HIIOMY IMPHUMIIICHH] (MicCIIi),
TOOTO BIIJIAJICHO € MPHUCYTHIM MPU PO3TIIAAL 1 I03BOJI HOTro crpaBu. Y IIbOMY, MaOyTh,
OCHOBHA BIJIMIHHICTh 3a04YHOTO PO3IJIAy KPUMIHAJIBHHUX CIpPaB BiJ PO3IJISIY OCTAHHIX 13
3actocyBaHHsaM 3aco0iB BK3. BK3 edexTuBHO Bupilllye NMUTaHHS 3a0YHOTO PO3IIISTY

KpuMiHainbHUX crpaB (4. 2 cr. 262 KIIK VYkpainu), koau miaCyaHUN 3HAXOIUTHCS Ha



TEPUTOPIi 1HO3EMHOT JIep>KaBU 1 BIMOBIISIETHCS MPUOYTH B MICII€ PO3IJISAY MOTO CIpPaBH,
ajie Ipu bOMY, 3TOJAHMI BIJJAJIEHO B3STH y4acTh y CyJ0BOMY 3aciaHHi B pexxumi BK3,
TUM CaMUM, 3a0€3IEeUMBIIH peaTi3alliio IpaBa Ha y4acTh y KPUMIHAIIBHOMY CYJOUMHCTBI.

[lepexin 10 MpaKkTUKU NPOBEACHHSA MPOILECYalIbHUX i, CYIOBHX 3aciiaHb Yy
pexumi BK3 o03Hauae He CTUIBKM TEXHIYHE TEPEO30POEHHS, CKUIBKU CTBOPEHHS
BIIMOBITHOT MPaBOBOi 0a3u, 0 perjiaMeHTye MpolecyadbHI 0COOJIMBOCTI 1 MPOILEAYPHI
nuTaHHs, cepy 3acrocyBanHa BK3 1 ii 3akpirsieHHs B HallOHAJbHOMY KpHUMIHAJIbHO-
npolecyaibHOMY 3aKOHOAaBCTBl. CaMe Ha 3aKOHOJABYOMY PiBHI HEOOXIJHO BUPILIUTU
nutaHHs: 1) 3acrocyBanHs BK3 B HallioHadpbHOMY KpUMIHAJIBHOMY CYIOYMHCTBI NPHU
MIPOBEICHHI TTPOIIECYATbHUX 1M (JIOMUT, OYHA CTaBKa, BII3HAHHS, OTJIS 1 1H.) 1 HE TUTHKU
K Mipy 3a0e3nedeHHs: 6e3neku ocio, mo 0epyTh ydacTh y KpUMIHAJILHOMY Hpoueci;2 2)
BIIJAJICHOT TPUCYTHOCTI yYaCHUKIB KPUMIHAJIBHOTO TMPOLECY TMpU MPOBEACHHI
npolecyanbHUX A1, TOCYJOBOTO PO3CIiAyBaHHS, CYJOBOTO PO3IIIANY, & TAKOXK Yy CTAIIX
MeperisiLy CYAOBHX pilleHs;” 3) Bukopucranus BK3 sik HOBOI (opMu (BHIy) B3a€MHOI
TIPaBOBOI JOMIOMOTH [0 KPHMIHATBHHUX CIIpaBax.”

B KIIK HeoOxinHO mepeadayuTH MOKIHUBICTh MPUCYTHOCTI 0Ci0, y4acTh SIKMX HE
nependaueno airouiMm KIIK, y mpoBenenni mpouecyanbHux i y pexkumi BK3. ITlpu
MPOBEJECHHI TPOIECYyaIbHUX i, a TaKoX CyJAOBOro 3acijanHs B pexumi BK3
00OB'SI3KOBUM € Y4acThb OCOOHM, IO 3a0e3leuye MEepBICHY YCTAHOBKY YCTaTKyBaHHS,
HaJaro/pKeHHs KaHaliB 1 oOcmyroByrodoro BK3 Ge3nocepenHboro B X0/a1 BUKOHAHHS
ciiauoi aii. BaxxinBo BU3HAYUTH MPOLIECYaTbHUM CTATyC i€l 0Cco6H.° 32 3MIiCTOM CT. CT.
128", 270" KIIK VYkpaiuu cremjamct — me ocoda, W0 CIOpHsA€E CIiT4OMy, CyIOBi y
BUSIBJICHHI, 3aKpiruieHHi 1 Buaydenni nokaziB.® Yuacts miei 0coGH, po3mmpioe mpakTHyHi
MOKJIMBOCTI CJI1190T0 B 30MpaHHi Joka3iB. OCHOBHA X I1JIb 3aIy4Y€HHS 0COOH, JI0 Y4acTi y
MPOBEICHHI MPOIECYaTbHUX i 3 BHUKOpUCTaHHAM TexHosorii BK3 — 3a0e3meueHHs
HaJIe)KHO1 SIKOCTI Tepenadl 300pakeHHs 1 3BYKY, Oe3lepepBHOrO 1 CTaOUIBHOTO CEaHCy
3B's3Ky, 1HQopmarliiiHoi 6e3neku BK3. YV mpomy cmuciai BiH BUCTyNA€ K TEXHIYHUN
MNOMIYHHUK CJIIYOTO0 B MeXaX KOMIETeHIii ocTaHHboro. lIpuBeneHi ocoOamMBoCTI ydacTi
ocoOu, 110 3a0e3neuye HaJeKHY SIKICTh 3B'sI3Ky, 110 oocimyroBye BK3 6e3nocepennbo B

XOJIl TPOBEJEHHS MPOIECyalbHOI [ii (CyZOBOTO 3acCilaHHs) O3BOJIIE HAM 3pOoOHUTH



BHCHOBOK [P0 MOMKIHBOCTI HOTO BiZHECEHHS [0 CIeljazicTa-omeparopa.’ YdacTs
creliaiicra-orneparopa He 30BCIM BiJIMOBIAa€ TOMY IPU3HAUEHHIO, IPO SIKE MOBA ii/ie B CT.
cr. 128" i 270" KIK VYkpainn. V KpHUMiHAIbHO-IPOLECYaTbHOMY 3aKOHI HEOOXiZHO
nependavnTy, Mo JJI1 HaJaHHA COpPUSHHA y BUKOpHcTaHHI 3aco0iB BK3 mpu mposenenHi
IpoIeCyalIbHUX i ab0 CyJ0BOTO 3acijaHHs 3ampoIlyeThCs crerianicT-oneparop. [Ipu
[bOMY HOTO MpollecyajbHe MOJ0KEHH NOBUHHE OyTH MOB'13aHe 3 3a0€3MeUeHHAM paB 1
3aKOHHUX I1HTEpPECiB YYaCHHUKIB NpOIEeCyalnbHOi [ii. YYacHHKaM TMpolecyalbHOl il
HEOOX1IHO HaJaTH MPaBO 3asiBJSATH BIJBIJ CHEIIaICT-ONepaTopaM 1 1HIIUM oco0aM, 110
OpUCYTHI a00 MPUIIMAIOTh y4acTh y MPOBEACHHI CIIIYOI Mii, a TaKOX KIJIOMOTaTH PO
HeoOXimHICTh po3'scHeHHs npuHnumiB 1a1i BK3 1 mporecy oxepskanns 3 i 10moMOTroro
BU3HAUCHUX pe3ynbraTiB. CremiansicT-onepaTop MOBMHEH MaTH 3aKOHOJABUO HaJlaHy
MOKJIUBICTh CaMOBIJIBOJIY 1O MOTHBAX HEKOMIIETEHTHOCTI a00 HOTO 3aIliKaBJICHOCTI B
pesyibTati crpasu. Moro ydacTs y mpoBe/IeHHi HpolecyanbHol i (CyIoBOro 3acifaHus) 3
BUKOpHUcTaHHsAM 3aco0iB BK3 nmoBuHHe OyTH 0OOB'SI3KOBHM 1 HE CTaBUTHCS B 3AJIEKHICTh
B1JI PO3CYly CIiT40ro abo Cymy.

Bumarae pimieHHs mnpoOjema MpaBOBOrO peryitoBaHHs BukopuctanHs BK3 y
CyIOBUX TIpollecax 1 MPOBEAEHHI TMpoIeCyalbHUX i 1, HacaMmrepen 3 OISy
MOXKJIMBOCTI 3a0e3MeyYeHHs] MpaB 1 3aKOHHMX IHTEPECIB YYaCHHMKIB Mpolecy mpu il
3aCTOCYBaHHI. 30KpeMa, pIIIEHHS Npo MPOBEACHHS MpolecyanbHux i y pexxumi BK3 3a
y4acTI0 0Ci0, MO CTpaxaaloTh (GI3MYHUMH a00 TCHUXIYHUMU HENOJIKaMH, a TaKOX
HEMOBHOJIITHIX MOBUHHO MpUMaTUCs BUOIPKOBO. PiBHICTH MpoOIEeCyaNbHUX MOXKIUBOCTEN
JUTSL  BIJICTOIOBaHHS CBO€1 TIO3WIlI B CHOpaBl O3HA4Ya€ [IF0 OCHOBHUX MPHUHITUIIIB
CIPaBEIMBOCTI 1 y BIIHOILIEHH] 3a3Ha4€HUX 0ci0. Y cuily 1i€i 00CTaBUHU BBA)KA€MO, 1110
HEOOX1THO OOOB'SI3KOBO TMependaynuTH ydacTh aaBokara, skio BK3 3acrocoByeThes y
BITHOIIIEHH] 3a3HAaYE€HUX 0CI0.

BaxxnuBo BU3HAUMTHUCS 3 MICLEM 3aXHCHHMKA P MPOBEJAEHHI MpolecyanbHOi 1ii B
pexumi BK3 3a yuacTio oOBuHyBauyBaHoro. llpoBenenHs mnponecyanbHoi aii abo
CYJIOBOTO 3aCiIaHHs MPHU OYHINA y4yacTi OOBHHYBauyBaHOTO B 3aXHCHHKA € MOJIMBICTb
CIIUJIKYBaHHSA 31 CBOIM Mij3axucHUM. HeoOXiIHO BU3HAYMTH, YU MPUBEE J0 MOPYIICHHS

IILOTO TIpaBa 3acTocyBaHHsA TexHosoris BK3, skoro Mipor 1 Kl B TakuX MOPYIIECHb



MOXXYTh OyTH HETaTWBHI HACHIIJKW, SIKUMU TEXHIYHUMH W OpraHi3allifHUMH 3aX0JlaMu
MO’KHA 3BECTH iX JI0 MIHIMYMY.

3actocyBanHs BK3 y kpuMiHaJIbHOMY CYJIOYMHCTBI HAlO1IbIIIe MOXKEe OyTH T1JIITaHO
KPUTHI, SK MPaBUJIIO, 3 MO3UIIT NPUHLUITY O€3MOCepeTHOCT] AOCTIIKEHHS JO0Kas3iB.
[Tosichutu 11e HeBakko. OCKUIBKK MPOLECYaIbHUN MOPSAOK MPOBEAEHHS CIIIYUX 1A 3
BUKOpUCTaHHAM TexHojorii BK3 Mae neski ocoOIMBOCTI, 1O BIAPI3HSIOTH HOTro Bij
TpaAUIIiHOTO TOPsiAKY. TOMy Ha TepmUi MOTJIST MOXKE TOKA3aTHUCS, IO 3aCTOCYBAHHS
BK3 BmmBae Ha [AEMOKpAaTHUYHI OCHOBM CYJOYMHCTBA, CYNEPEUYUTh IPUHIUIOBI
6e3nocepenHocTi. Mu BBakaeMo, 110 BIAHOCHMHHM MiX 1HCTUTyTOM BK3 3 mepeBaxHOIO
OUTPLIICTIO TPHUHLMUIIB KPUMIHAJIBHOTO TMPOIECY CKIAJAIOThCSl TAaKUM YHMHOM, IO
TOBOPHUTH TIPO SIKe-HEOYIb IXHE TOPYIIEHHS, BIacCHE KaXXy4yd, HE MPHUXOAUTHCA. barato
NPUHIIMIIB y3arajii “He BiquyBaioTh Ha co01 BrummBy TexHousorii BK3, i mpoaoBxyoTh
JISATA TAKOX SIK 1 MPHU 3BUYANHOMY MOPSAKY MPOBEACHHS MpolecyaabHux Mid. OnHak
MarOThCS 1 MPUHIIMIN CYJOYMHCTBA, BIHOIICHHS sIKkUX 110 TexHosorii BK3 Mae notpely B
OumbIl JOKJagHOMY BHBYEeHHI. Jlo IXHBOrO umWciIa HEOOXITHO BIJHECTH MPUHIIUAIN
3MarajbHOCTI 1 0€3M0CcepeTHOCTI JOCIKEHHS JOKa31B.

VY po3ymMmiHHI TpUHIHAITY O€3MOCEPETHOCTI i/ BILTMBOM MOTPEO MPaBOOXOPOHHHX 1
CYJIOBUX OpraHiB B €(pEKTHUBHOMY PO3CI]ilyBaHHI, PO3IJIAJll 1 BUPIIIEHHI KPUMIHAIbHUX
crpaB BIAOYJIMCS MOMITHI 3MIHH, 110 HIATBEPIXKYIOTh CydacH1 TEHJEHIIi, MOB’s3aHl 3
BU3HAYCHUM OO0'€KTUBHUM OOMEXEHHSIM O€3MoCcepeIHOCTI JOCTIKeHHS JOKa3iB Yy
KpUMIHQJIBHOMY TIpolieci. 3aKOHOJaBellb HE MOXE HE BpPAaXOBYBaTH OOCTaBUHH, UIO
0OyMOBIIIOIOTh HEOOXITHICTh 3POOMTH BUKIIOUEHHS 3 IBOTO TMpaBuja. Xo4a MPUHIIUI
0e3IMoCcCepeTHOCTI 1 € OCHOBHMM Yy KPUMIHAJIBHOMY CYAOYMHCTBI, HOTO peamizalis
CTOCOBHO JIO YyCIX 0€3 BHWHATKY MNpoleCyadbHUX [id, TOB’A3aHUX 31 30UpaHHAM 1
JOCIIKEHHSIM  JIOKa3iB, Ha YCix 0€3 BHHATKY CTalisiX KPUMIHAIBHOTO TPOIECY
HEMOJKJTUBA.

Buxopucrannss BK3 y kpuMiHaJIbHOMY CYJIOYMHCTBI MPUIYCKA€ B IIE OLIBIIOMY
CTYIICH] PO3IIUPUTH TIyMaueHHS O€3MOCEepeTHOCTI y4acTi CTOpoHH B mporieci. [lopsmok
MPOBEACHHS MpoUecyalbHUX 1M 13 3actocyBaHHsIM BK3 mae neski ocobiuBOCTI, IO

BIJIPI3HSIOTH MOTO BiJl 3aTaJIbHOTO MOPSAKY MPOBEACHHS 3a3HaueHuX Aid. Ha miit migcrasi



pPOOIATHCSI BUCHOBKH, 110 II€ JIBa MPUHIIMIIOBO CAMOCTIMHUX, BIIMIHHUX MPOIECYaTbHUX
nopsaaky. OHaK NPUHIUIN KPUMIHAIBHOTO MPOLECY Ti caMi, AK JJIsl 3arajlbHOTO MOPSAIKY
MPOBEICHHS NPOLECYATbHO-CAIAYUX TiM, Tak 1 A MOpsSAKy 3 BUKopucTaHHsIM BK3.
BiiMiHHICTP OCTaHHBOTO MOJSITA€ B TOMY, IO B HbOMY III IPHUHLHUIIM IiJ{ BILTUBOM
(daxkTopiB (IIBUAKOCTI, MPOCTOTH, MPOIECYyaTbHOI E€KOHOMIi) BHIO3MIHIOIOTHCS, IIPU
bOMY, HE yTpayalouu CBOTO MpolEecyalbHOro Xapakrepy. HacTopoxeHe BiAHOIIEHHS 10
texHoJjorii BK3 y kpuMiHansHOMY CyJTOUMHCTBI, SIK HaM MPEJICTaBISIETbCA € HIYMM 1HIIUM
SK JAHWHOI CUMIIATIA YHUCTO 30BHINIHIN, pUTYalIbHIHM 1 YCTOSHIN Tpolieaypl IPOBEACHHS
nporecyainbHO-caiqunx fid. [ToMuakoBicTh Takoi MO3UIlli 0OyMOBIEHA THUM, IO CYII,
MIPOKYPOPH 1 CJIIT41 TIOB'sI3aH1 TTPABUIIOM, BIATIOBIIHO JI0 SIKOTO MEPENiK JOKa3iB 1 MOPSI0K
iXHBOTO 30HUpaHHs OOMEXKYIOTHCS JIMIIE 3a3HAYEHUMHU B KPUMIHAJIBHO-TIPOIECYATTbHOMY
3akoHi. lleit d¢akT MIir OW 3aJUIIMTHCS HE MAHJIMBOI SKUX-HEOyab HACIIIKIB
KOHCTaTaIll€lo, sSkOu He mnepcrnekTuBa BukopuctaHHs y BK3 y kpumiHambHOMY
CYJIOYMHCTBI.

Buxopucranns texnonorii BK3 npu npoBeneHH1 cy0BOro 3acijaHHs 3 BiIIaJeHOIO
MPUCYTHICTIO OOBMHYBAaYyBAaHOT'O HE BXOJIUTh y CYNEPEYHICTh 13 NPHUHIUIIOM
3MmaranbHOCTi. OOBHHYBauyBaHUN O€3MOCEPEIHHO B CYJI0OBOMY 3acilaHHI HE Oepe yJacTh,
OJIHaK MOro BiaJiajgeHa MPUCYTHICTh y cyai 3abe3neuye BK3. Bin TouHo Tak camo Mae
MOJKJTUBICTh 3asBJISATH KIOMOTaHHS, MPEACTaBISATH OKa3W, OpaTH y4dacThb y iXHBOMY
JOCHKEHH], SK sKOM BIH Oe3mocepeHbO 3HaxXonuBcs B 3aii cyny. Kpim Toro,
Oe3nocepeiHs BiJICYTHICTh OOBUHYBA4yBaHOTO B 3ajl Cyay MOXe OyTH KOMIICHCOBaHO
y4acTIO HOTO 3aXMCHHKA 1 3aKOHHOTO MPeICTaBHUKA, 10 y CyAl OyAyTh BIICTOIOBATH MO0
mpaBa i iHTEpecH.

BBaxkaemo, mo (¢akT mnepeOyBaHHS CBIJKa, MOTEPIUIOro, ekcrepra ado
OOBHHYBauyBaHOTO B 3ajJl cyAdy a0o IHIIOMY MiCIll THpPOBEACHHS MpolLecyalbHOI aii
ICTOTHO HE€ BIUIMBAa€ Ha 3AATHICTh CIITYOr0, MPOKYpOpa, CyAy BIAPI3HATH MpaBIuBI
MOKa3aHHs BiJ TOMWJIKOBUX, ToMy BHKopucTtanHs BK3 moromutecs 3 mpHHIUIIOM
0e31mocepeTHOCT] 1 HE Ma€ ICTOTHUX HEIOMIKIB y MOPIBHSAHHI 3 TPATUIIHHUMH CITIOCOOaMU
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MDK YYaCHHKaMH MPOIECYalbHOI (Caiauoi) Aii, HE Mae KapAWHAJIbLHUX BIIMIHHOCTEH B
OIIIHITI TIOKA3aHb.

Amnaini3 HopMm KIIK Ykpainu 103Bosisie HaMm 3pO0OUTH BUCHOBOK, 110 3aCTOCYBaHHS B
KpUMiHAJIbHOMY cyfounHCTBI BK3 mOpuHIMMOBO € NPUITyCTUMUM 1 HE CYNEpPEeUUuTh
MPUHIIAIIAM 3MarajbHOCTI 1 O€3MocepeHbOro JOCHTIKEHHS J0Ka3iB. Y 3aKOHOJIaBUO
YCTAHOBJICHMX BHUIIQJIKaX OOMEXEHHS TMPUHLUIY O€3MOoCepeHOCTI MiX CyAoM 1
NEPBUHHUMH JIKEpeJIaMH J0Ka31B ICHYIOTh MIPOMIXKH1 JIAHKH, CBOTO POAY MOCEPETHUKU. Y
HaIllOMy BUNAJKy TakuM rnocepeanukoMm Buctynae BK3. CydacHa TexHOJOT1YHA OCHOBA
BK3 mpumyckae MiHIMyM MOKJIMBOCTEH It Cy0'€KTUBHOTO, 3 OOKY JIIOJIMHU, BIUIUBY Ha
HeEl.

BaxxnuBuM € TNUTaHHS NOpO JOMYCTUMICTh JOKa3iB, OTPUMAaHUX B pPE3yJbTari
NPOBEJEHHS MpolecyaabHuX Al 3 BukopuctanHsM BK3, To6To iXxHBOI mpumaTHOCTI 3
MOIJISITY 3aKOHHOCTI JiKepena, METOJIB 1 MpUuiioMiB ojepxkaHHsa. [IpobOiema mpaBoBOro
3a0€e3ne4eHHs TOMYyCTUMOCTI J0Ka31B, OTPUMAHKUX NPU MPOBEACHHI MPOIECYaTbHUX M Y
pexumi BK3 y HamioHasibHOMY KpHMIHAJBHOMY IMIpOLIECI, MOBMHHA BHUPIIIYBaTUCS
BUXOJSTYM 3 TOTO, 1110 JOIMMYCTUMICTh BU3HAYAETHCS 3aKOHHICTIO JKEpeia JI0Ka3iB, cy0'ekTa
[0 HOTO OJIEPIKY€E, YMOBAMHU 1 criocobamu Horo ofepkaHHs. J[omycTUMICTh JOKa3y TICHO
MOB'sI3aHa 3 MPOIEeCyalIbHUM MOPSJIKOM HOTO ojiepkaHHs. Sk BiJoMO, criocoOu 30upaHHs 1
3aKpIIUICHHS TOKAa31B JE€TaJbHO BU3HAYEH! KPUMiIHAIBHO-TIPOIIECYaTbHUM 3aKOHOM. byib-
sKa ciiada abo CyoBa Jis MOBUHHA MPOBATUTUCS TUTHKH BIAMOBITHO IO 3aKPIIUICHUX B
3aKOHI TpaBWJIaMH, Yy TPOTHBHOMY BHUNAAKy OTpPUMaHI MNpU IXHHOMY IMPOBEICHHI
pe3ynbTaTH He OyIyTh MaTh JOKA30BOTO 3HAYEHHS.

JIist TOTyCTUMOTO BUKOPUCTAHHS y KPUMIHAJIIBHOMY CYJOYMHCTBI YKpaiHM TaKuX
JIOKa3iB, y KPUMIHAJIbHO-MIPOIECYaIbHOMY 3aKOHOJABCTBI HEOOXIJHO  3aKpINUTU
MIOJIOKEHHS TIPO MOKJIMBOCTI MPOBEACHHS MpollecyalbHuX Ait y pexkumi BK3, neranpHO
periaMeHTyBaTh TIpoIeCyalibHI OCOOJIMBOCTI TaKOro Crnoco0y 30upaHHS JI0Ka3iB,
npolecyanbHe MOJIOKEHHS 0C10, 0 MPUUMAIOTh Y4acTh Y MPOBEIEHHI MPOLECYaNbHOT 11
B pexkumi BK3. OnauM 3 BaXXJIMBUX KPUTEPIiB TOMYCTUMOTO BUKOPUCTAHHS TaKUX JIOKa31B
€ TIepeBIPKa BIPOTIIHOCTI OTpuMaHux 3a gonomororo BK3 pesynbraris. [Ipodiema He B
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BiJl YTpPY4YaHHs 330BHI, OCKIJIbKM HEJOCTATHS 3aXMILIEHICTh BiJ BIUIMBY Ha IMpPOLEC
OJIep’KaHHS 3BEJIEHb MPO (PAKTH MOXKE MO3HAUUTHUCA HAa BIPOTIIHOCTI OTPUMAHUX MPH
MPOBEJICHHI MPOIIeCYalIbHOI i1 pe3yibTaTiB. BU3HAUWTH BIPOT1AHICTH MOJKJIUBO TUIBKH
IpU HAsABHOCTI pealbHOI MOKJIHMBOCTI IIJIKOM KOHTPOJIOBATH MPOLEC OEepKaHHS
no0Ka30Boi iH(opmariii B xoai BK3.

Bukopucranuss BK3 mnpu HagaHHi B3a€EMHOI MpaBOBOI JOMOMOTH IMOBHUHHE
rapaHTyBaTl JAOMYCTUMICTh 1 BIPOTIAHICTh JOKa3iB, OTPUMAHHUX TaKUM CIIOCOOOM.
[Iponienypa mnpoBelieHHS mpolecyalbHuX Aid y pexumi BK3 moxke Oyt Bu3HaHa
JOMYyCTUMOIO 3a YMOBHM JOTPUMaHHS BHUMOI 110 3a0e3MeuyloTh 1 TapaHTyIOTh
0OBHHYBauyBaHOMY, TTOTEPIIIOMY, CBIJIKOBI M IHIIMM 0CO0aM MOXJIMBICTH BUIBHOI Jadi
HUMH CBOIX MOKa3aHb 1 3as1B1 KJIOMOTaHb MiJl Yac CIUIKYBAHHS 31 CIIIIYUM, IPOKYPOPOM 1
cyaioM. Y T1bOMYy 3B'S3Ky B IpOLECyaJbHOMY 3aKOHI IOBHHHE OYyTH 3aKpiIjieHe
MOJIOKEHHS, BIAMOBIIHO 10 SKOTO 0c0o0a, 10 MPOBOJAUTH MPOLECYabHY J1F0 MOBUHHE
MaTH MOJXJIMBICTh TMepekoHaTucs, mo ydacHuk BK3 He migmaerbcsi skomy-HEOYIb
BIUTMBOBI, JJa€ TIOKa3aHHS OOPOBUILHO, MAa€ BUIbHY JIiHIIO BHOOPY CBOTO TMOBOKCHHS,
Ma€ MOYJIUBICTh 3asIBJISTH KJIOTIOTAHHS.

3acrocyBanHsa TexHosnorii BK3 'y KpuMiHagbHOMY CyAOYMHCTBI IOBUHHE
BU3HABATUCS JIONMYCTUMHUM, SIKIIO 1i BHUKOpUCTaHHA: |) mependadyeHO 3aKOHOM, HeE
CyHepeuuTh MPUHIIMIIAM KPUMIHAJIBHOTO TMPOIeCy, BIAMNOBIAAE HUIAM 1 3aBIaHHAIM
CYIOYMHCTBA; 2) HAyKOBO BIPOTiTHO, TOOTO BIAIMOBiJa€ HAYKOBUM TIOJOKEHHSM, IO
nexatb B ocHOBI TexHojorii BK3; 3) 3abe3neuye edeKTHBHICTh NPOBAKEHHS IO
KpUMIHAJIbHIN crpaBi; 4) BIANOBiAa€E MOpajIbHUM HOpPMaMm, HE 3alofil0€ IIKOAU 1 HE
IIPUHUKYE JIFOJCHKE TOCTOTHCTBO.

3aKOoHOMAaBYE PETYJIIOBAHHS KpPUMIHAJIHHO-TIPOIECYaTbHUX MUTaHb BHUKOPHUCTAHHS
BK3 B pi3HuX KpaiHax 3HaXOJUTHCS B CTa/lli CTAHOBJICHHS, Y 3B 3Ky 3 UMM T'OBOPUTH PO
HIMPOKE TOMIMPEHHS TAKOTO POy IMpoliecyalbHUX Aiil He MoxHa. [IpoTe, 3 ypaxyBaHHSIM
MepcrneKTUBHOCTI 3actocyBaHHs BK3 B KpuUMIHAJIbHOMY CYJOYMHCTBI, BBaXaemo
HEOOXITHUM SIK HAWIIBUIIEC BBEJCHHS B KPUMIHAJIBHO-TIPOIIECYATIbHE 3aKOHOJIaBCTBO
HODPM, 1110 BU3HAYalOTh CHeNU(IKy J0Ka3iB, OTPUMAaHUX 3 BUKOpPUCTaHHAM 3aco0iB BK3, 1
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KPUMIHAJIBHOTO TIPOIIeCy, MPH BIAMOBIAHINA TEXHIYHIA MOJEpHi3alii MPUMINIEHb CY/IIB,
CIIITYUX OPTaHiB, 130JIATOPIB, a TaKOX YCEOIYHOI MpoIecyaabHOI periamMeHTalli 3 OOKy
3aKOHOJABISI YNPOBADKCHHS 1Ii€i (opMH CyqouMHCTBA OyAe yKpail HEOOXITHO 1
BUIIPABJIAHO.
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AHOTALSA
JUCTAHIUIMHE KPUMIHAJIBHE CYJOUYMHCTBO
VY nmaHiii CcTaTTI PO3IJISAAIOTHCS MPOLECyallbHI MUTAHHS 3aCTOCYBaHHS HOBHUX
iHpopMaIiiHUX TEXHOJOTIM y cdepl KpUMIHAIBHOTO CyaouyuHCTBA. [IpakThka
pPO3CHIAYBaHHS 1 PO3MIANY KPUMIHAIBHUX CIIpaB IMOBUHHA TIPUWHSTH TaKy HOBY
KOHIICTIIIIIO SIK “TUCTaHIIHE MPaBOCYANs, IO Mepeadadae MOXKIUBICTh IPOBEICHHS HE
TUIBKH OKPEMHX MpOIeCyalbHUX JiH, ajie 1 y IIJIOMY PO3TJIsAly KpUMiHAJIBHUX CIIpaB Ha
BIJICTaHI 3a JIONMOMOTOIO BiJICOKOH(EPEHII3B'A3KY.
KittouoBi ciioBa: 1ucTaHuiifHe IpaBoCyAasl, 3204HUM pO3TJIs KPUMIHAIBHUX CIIPAaB,
B1JICOKOH(EPEHI3B’ 130K, KPUMIHAJIBHE CYI0OUYMHCTBO.
Smirnov M.1.
Summary
REMOTE CRIMINAL LEGAL PROCEDURE
The article considers legal procedure issues of implementing new information
technologies in criminal process. The concept of «distance trial» - which provides for a
possibility to apply video communication not only to particular actions but to entire
criminal processes - should be adopted in both investigations and procedure.
Key words: remote justice, criminal hearing in absentia, video conference

communication, criminal legal procedure.
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