0. M. OBYAPEHKO,

KaHoudam puduUHUX HAyK, JoueHm kagedpu opzanizauyii
cy0o8UX mMa NpasooxXopoHHUX opzarie HayioHanbHo20 0pUOUUHO20
yHigepcumemy im. Apocnasa Mydpozo

TEOPETUUHI ACIIEKTHU
AVI®EPEHLIIALI THCTUTYTY
FOPUAMUHO]I BIATTOBIAAABHOCTI CYAAL

KTyaJIbHICTb JOCTIIKEHHS TEOPETUYHUX i MPaKTUYHUX MPOoOJIeM iH-

CTUTYTy FHOPUAUYHOI BiZITIOBIANBHOCTI CyAZi oOyMOBIeHa HeoOXisl-

HiCcTIO: (@) CHUCTEMHOTO OCMMCJIEHHA Pi3HOMaHITHUX YABJIEHb IIPO
IOPUNYHY BiJITIOBIZJA/NIbHICTD CyA/i, IPEeJCTaBI€HUX B Cy4acCHIN IOpUAWYHIN
jitepaTypi; (6) HayKOBOi OIIIHKM HOBAIliil 3aKOHO/JIABCTBA, SIKE YHOPMOBYE
MiICTaBY i MpoLeJypy HaKIaZeHHA CaHKIIiN Ha CyZAZiB B CBITJi CyZOBOi pe-
dopmu 2014—2017 pp.; (B) BupillleHHA TEOPETUKO-TIPUKIALHOI ITpobIeMu
3JIOBXKMBAHHA iHCTUTYTOM IOPUAMYHOI BiATIOBIZATBHOCTI CYy//i 3 METOIO THC-
Ky Ha CyZl TIpY BifpaB/IeHHi MpaBOCYA/sA, IKa MOpyInye GpyHIaMeHTaIbHUN
MPUHIUI CyJ/iBCbKOI HE3a/MeKHOCTI.

CepeZ; cyyacHUX HaAyKOBIIB, IKI PO3KPUBAIOThb OKPEMI acCIeKTH CTaTy-
Cy cyazmiB abo MiA3BITHOCTI iX 3aKOHY i CYCIIBCTBY B MeXKaX JOCTiPKEHb
mpobyieMaTUKU CyZI0BOi BJIaZiv, BapTo Ha3BaTu npodecopa BameHnTuHa Bo-
noguMupoBuya JlonexkaHa, IKUW 3aKIaB HaZilHI METOAOJIOTIYHI MiIBAIMHU
[U1s1 BceGiYHOTO BUBYEHHS TapaHTiM He3a/IeXKHOCTI CYZ/IiB Ta BiAMOBiZAIbHOC
Ti OKPEMHUX HOCIIB CyZOBOI I'UIKM BJIaJU 3a CBOI BUMHKU 1 pimeHHA. [Ipami
I[bOTO BUZATHOT'O HAYKOBIA CTOSUIM Y BUTOKIB CTAHOBJIEHHA HayKu CyZOBO-
ro IpaBa ¥ Cy4acHoi Teopii cTaTycy CyAZiB, CyTTEBO BIUIMHY/IU Ha IPe/CTaB-
JieHi BUCHOBKU INOZI0 TIPABOBOI NMPUPOAU U CTPYKTYPU iHCTUTYTY IOPUANY-
HOI BiZINOBiZIAIBHOCTI CYZ/.

IOpyandHa BiANOBIAAIBHICTD Cy//li € KOMIUIEKCHUM NPAaBOBUM iHCTUTY-
TOM, II0 CKIAJA€THCA 13 CYKyIIHOCTI HOPM IIpaBa, L0 PErVIaMEHTYIOTh IIij-
CTaBU 1 MPOLeAYPU MPUTATHEHHA CyAZi [0 BiATIOBiJATbHOCTI Ta XapaKTepu-
3yeTbCA TAKMMU prcaMu: (@) BiH € BiJOKpeMJIEHUM i CAMOCTIHUM y CHUCTeMi
IIpaBa, 0 3yMOBJIIOETHCS CIIEIUIKOI0 MPAaBOBOTO CTATYCy CYA/i K Cy0'€KTa
BiZITIOBiZIA/IBHOCTI 1 HAAABHICTIO CIel[iaIbHOTO 3aKOHOAABCTBA, SIKEe YIOPAAKO-
Bye€ IIi TpaBOBiZIHOCHHM; (6) MepeBa’kHA OUTBINICTH HOPM I[bOTO iHCTUTYTY
HAJIEXUTBD /[0 TMyOJIiYHOTO MPaBa, 10 3yMOBJIIOE JOMIHYBAHHS iMIIEPATUBHOTO
MeTO/y BILUIMBY Ha MTPaBOBIZIHOCUHY; (B) 1€l iHCTUTYT € MiXKTaIy3eBUM, 1110
Mae MposiB Y TIOEAHAHHI HOPM MaTepiaJbHUX (IIiZicTaBa BiAMOBiZAJIBHOCTI) i
mpollecyanbHUX (MpolieZiypa MPUTATHEHHS [0 BiAIMIOBiZIA/IbHOCTI); () HOpMU
i mpunucy mpaea, AKi CTaHOBJIATH WOTO 3MicT, 06’eIHAHI 3a IPeJIMETHUMU Ta
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OYHKIIIOHATBHUMY O3HAaKaMH; (1) CyOIHCTUTYTH iHCTUTYTY IOPUAMYHOI Bif-
NIOBiZIA/IBHOCTI CyZAJi MalOTh TiCHI iHTerpaTUBHi 3B’A3KU; IX CILUIBbHICTh Mae
IIPOAB Y HAABHOCTI €VHUX I BCiX Taly3eBUX Pi3HOBUZIB BiZTIOBiaIbHOC-
Ti eJIeMeHTIB 1i CCTeMH, fKi € B3aEMO3YMOBI€HUMH i TOXiJTHUMU Bifl IPUH-
IIUITy CYAZiBCbKOI He3aJIeKHOCTI.

3oBHIlIHA AUdepeHIiiallia iHCTUTYTY IOPUAWYHOI BiAITIOBIAAIBHOCTI Cya-
Jii B MeXaxX OKpeMOoro IpaBOBOI'O IHCTUTYTY Ma€ 37iMCHIOBATUCA 32 TAaKUMU
Kkputepiamu: (a) OyHKI[IOHATbHUM, 3a SKUM clielidika IpaBOBOTO CTaTy-
cy cyb’ekra BignmoBizambHOCTI (Cyzzi) 3yMOBIIIOE OCOOIUBOCTI 3aCTOCYBAaHHS
CaHKI[id ITpaBOBUX HOPM (y pi3HHUX raiyssdx MpaBa) A0 HOCiA BJIAJHUX IIO-
BHOBaXKeHb, AKUI MOPYLIUB CBili 000B’A30K a00 BUMHUB NPOTHUIIPABHE JiH-
HA, i (6) mpeAMETHUM, IO IMOJIATAa€ B HASABHOCTI BiJOKpeMJIEHOI Tiaranysi 3a-
KOHO/IaBCTBA, 1[0 BHOPMOBYE IPABOBUI CTaTyC CyAJi 1 MOMIUPIOE CBOIO [0
Ha HOPMHU iHIIUX Taay3el mpaBa, sAKi BU3HAYaI0Th BU/OBI (rasy3eBi) 0coOH-
BOCTi MOTO BiAITIOBiJaIbBHOCTI — 3aKOHO/ZIABCTBA MPO CYZOCTPil i CTAaTyC CyAAiB.

BHyTpinrHa audepeHIiiamia iHCTUTYTY IOPUANYHOI BiATIOBiZAIBHOCTI CY/-
Zi 3yMoBJeHa: (a) rajy3eBOl0 HaJeXKHICTIO MeBHOT'O BUAY CaHKIIiM i mporie-
Ayp ix HakmaZieHHs (LMBLUIBHO-TIPABOBA, AUCIUIUTIHADHA, KpUMiHAIbHA, aJ-
MiHicTpaTHBHA); (6) 0COGIUBOCTAMYU ITPABOBOTO MOJOXKEHHS HOCIIB CyZ0BOI
B/ B CYZIOBiM cucTeMi YKpaiHM: CyAAi CyZiB 3arajbHOI IOPUCAMKII, CY/-
ni KoncruryniiiHoro Cyzay YkpaiHu, cyazi, fKi 06iiMaOTh afMiHiCTpaTHUB-
Hi TIocaZiv B CyZIOBUX ycTaHoBax. Taka kiacubikallif BiAIOBiaIbHOCTI BU-
IUTMBA€E 3 Pi3HUX MOCAZOBUX OOOB’A3KIB CYA/IB i IpeIMEeTHOI KOMIIeTEeHIIii
CyZiB, B IKMX IIi CyZAZi 06iliMaroTh mocagu; (B) Pi3HOBUAOM Ii/CTaBU IOPU-
JUYHOI BiIMTOBiZa/bHOCTI, 30KpeMa CaHKIIii MOXKyTb OyTH 3yMOBJIEHi IOpY-
IIeHHAM CyZAJiel0: IPUIKCIB KOPIOPAaTUBHOI €TUKU, aHTUKOPYIILIMHOIO 3a-
KOHOZIABCTBa, [IpaBW/I BHYTPIIIHBOTO TPYZAOBOTO PO3MOPSAAKY CYZAYy, BUMOT
KOHBeHIIil PO 3aXKCT TpaB JIOAUHU i OCHOBOIOJIOXKHUX CBOOO/, MPOIIECY-
aJIbHOTO ¥ MaTepialbHOTO 3aKOHY ab0 MMOCTAaHOBJIEHHAM 3aBiZlOMO Helpa-
BOCYZJHOTO aKTa.

Jlo IHCTUTYTY IOPUANYHOI BiIOBIJAIBHOCTI CyA/IiB BKIIOUEHO CYyOIHCTUTYT
Bi/ITIOBiJa/TbHOCTI IIMBLIbHO-TIPABOBOI, B MeXaX SKOTO BUPi3HAETHCA BiITIOBi-
JAJIbHICTD CYZJ1 AK HOCIA CyZOBOI BIaAu 1 AK rpoMaAdgHuHa. L{uBiUIbHO-TIpa-
BOBa BiATIOBiZIAJIbHICTh HOCIA CyZOBOi BJaAM Y3TOAKYETHCA 3 MiKHAPOA-
HO-IIPaBOBUM IIPUHIUIIOM, 3a SKUM JIMIIE Jiep)KaBa BiJIIOBiZa€e 3a CyAOBi
IIOMWIKH 1 MIKOJYy, 3aBJaHy HE3aKOHHUMU JiIMU HOCIIB CyZ0OBOi BIaJyu He-
3a/eXXHo Bif ix BuHU. CaMe Jiep:kaBa MOXKe JoMaraTucs IUBLIbHO-TIPaBOBOI
BiIMOBiZIA/TBHOCTI CyZ/Ii B OPSAAKY Perpecy, AKIIO A0BeAEHO, II0 KoY OYIo
HaHeCeHO TPY BUKOHAHHI HUM 00O0B’A3KY 3i 3[iliCHEHHS TPABOCYA/S 1 3a Ha-
SABHOCTi 11OT0 BUHU B NOPYILIEHHi 3aKoHy. LIMBiIbHO-TIpaBOBa BiIIOBiasb-
HiCTh 0COOM, HAZJIEHOI CTaTyCOM CyZ/li, HAaCTa€ 3a 3aTaJIbHUMU MPaBUIAMHU.

Jlo iHCTUTYTY IOPUAMYHOI BiZIMOBIAANIBHOCTI CyZ/li BXOAUTH TAKOX CyOiH-
CTUTYT BiZITIOBiZIANILHOCTI AUCIIAIUTIHAPHOI, 10 € Pi3HOBUZOM IpodeciiiHoi
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IOPUANYHOI (CreniasbHOI AMCIUIUIIHAPHOI) BiAMOBIZAIbHOCTI, XapaKTepHi
0COOJIMBOCTi SIKO1 3yMOBJIIOIOTBCS CTAaTYCOM CYAJi SIK HOCISI CyZOBOi BIAZH,
30KpeMa, MOro He3aJeXHICTIO Mifl Yac BiANpaBieHHA NpaBocyAasa. OpraHu
JVICIIVIUTIHAPHOI By, MOPAAOK 1 MiZICTaBU MPUTATHEHHA CYAJi O LIbO-
ro BUZy BiZNIOBiZAJbHOCTI, BUAW AUCLMUIUIIHADHUX CTATHEHb BU3HAYAIOTHCA
3aKOHOZLABCTBOM TIPO CyZoycTpiii. HesanexHicTh cyA/i 3yMOBJIIOE MIPaBUJIO,
BIZITIOBIIHO /10 IKOTO OpPTraHU AMCIMIUIIHAPHOI By He BIIPaBi 3MiHIOBAaTH
YM CKaCOBYBATH Cy/IOBe pillleHHs, iHil[iloBaTX MOT0 OCKap:KeHHS, MiAMIHATA
cyzoBi iHcTaHIii. /o po3rsaAyBaHOro CyOIHCTUTYTY BXOAWUTH MaTepialbHa
BiZITIOBiIa/IbHICTD CYZA/i 3a MallHOBY LIKOAY, fIKa 3aBJjaHa CyJOBil yCTaHOBI
B pe3y/IbTaTi BUHHOTO, TPOTUIIPABHOI'O HEBUKOHAHHA a00 HEHA/IE)KHOTO BU-
KOHaHHS HUM CBOIX ITOCaZIOBUX 00OOB’SI3KiB, MOPAAOK i MiZICTaBy SKOi Bpery-
JIbOBaHI 3araJlbHUMU IPaBWIAMU 3aKOHOZABCTBA PO IpaIfio.

Cyb6iHCTUTYT aZMiHiICTPAaTHBHOI BiAIMIOBiABHOCTI CY//Ii XapaKTE€PU3YETh-
C TEeHEeTUYHOIO CIOPiHEHICTIO i3 CyGiHCTUTYTOM BiATIOBIZQIBLHOCTI AUCIU-
IUTIHAPHOI (3a BUHATKOM 3aCTOCYBaHHA IIPaBWI CYyZAZIBCBKOI'O iIMYHITETY).
KoHkypeH11ia miZictaB aAMiHICTPaTUBHOI 1 AVCIIUIUIIHAPHO]I BiANOBiZaIbHOC-
Ti CyAZi Ma€ BUPIIIIBAaTUCA LUIAXOM YCTaHOBJIEHHS BIANIOBIZAJIBHOCTI JWC-
IIMIUIIHAPHOI 3a [ifAHHA, BUMHEHI IIPU BiAilIpaBJeHHI HUM IIPaBOCYAJSA W BU-
KJIIOYEHHA BIJNIOBIIHUX MOJNIOKEHb o0 1poro 3 KYHAIL. 3a npoTupnaBHi
JiTHHS, BUMHEHi CyAAsMU 11032 MeXKaMU BUKOHAHHA HUMU CBOiX ITOCaZIOBUX
000B’A3KiB, a/IMiHICTPATHBHI CTATHEHHA HA HUX MMOBUHEH HAKIAZIATH CY/, 10
y6e3meunTh CyA/iB Bi/i BUMAKIB HEIIPABOMIpDHOTO BTPYYaHHS B iX AiS/IbHICTD
IUIIXOM 3/I0BXKMBAHHA 1HCTPYMEHTaMH a/]MiHiCTPATUBHOIO MPUMYCY U ra-
pPaHTyBaTHMMe HaJIeXXHY MPABOBY IPOIeAypPy, IpUTaMaHHy IpOIeAypi AuUC-
I[MIUTIHAPHOI BiMOBIZAIbHOCTI CYAAL.

Y Mexax CyOiHCTUTYTY KPUMiHAJIbHOI BiATIOBiZAMBHOCTI CyAAs Ma€ iMy-
HITeT, AKWW CKJIaJal0Th IpOollecyalbHi rapaHTii i creliasbHi IpoleAypH, 3a-
CTOCOBYBAHi ZI0 HbOT'O IIPY MPUTATHEHHI 0 IOPUAWYHOI BiATIOBiZAJIBHOCTI
3a CKOEHHs MPOTUIPABHUX BUMHKIB (Al ab0 Oe3misIbHOCTI), TIOB’A3aHUX 3
BiZIIpaBJeHHAM MpaBocyad. CreniasbHi IpoLesypy CyAAiBCbKOTO IMyHiTe-
Ty 3aCHOBaHi Ha 3araJbHOBM3HAHUX CTaHAAPTaX HaJEKHOI IMPaBOBOI MpoIie-
[IypY i CTIpsIMOBaHi Ha 3abe3leyeHHs 3aca/] He3aJIe)XXHOCTi, HeyTnepem KeHOC-
Ti, CIIpaBeJIMBOCTI, TPAHCIIAPEHTHOCTI ¥ eeKTUBHOCTI CyZ0BOi T'IKU BIAZM.

AHaJi3 3aKOHO/ZIaBCTBA i TPaBO3aCTOCOBHOI IPAKTHUKY CBiZIYMTD, 10 HaW-
JI€BIIIMM y CTPYKTYpi IHCTUTYTY IOPUAWYHOI BiAOBIZAJIbHOCTI CyAAi € Cy-
GIHCTUTYT AUCHUIUIIHAPHOI BiJIOBiZAMIBHOCTI, IO 3yMOBJIEHO YiTKiCTIO ¢op-
MYJIIOBAaHHS TZICTaB i MporeAyp ocTaHHbOi. Hu3bKa JieBicTh CyOiHCTUTYTIB
KpUMIiHaJbHOI ¥ aZMiHICTpaTHBHOI BiNOBIJATBbHOCTI MOSACHIOETHCA YMHHU-
KaMU SIK 00’€KTMBHUMM (HeZOJIKM i MPOTaJuHU 3aKOHOAABCTBa, 0COOJIU-
BUI MOPAJOK MPUTATHEHHA CYAAIB Z0 IIUX BU/IB BiATIOBiZaIbHOCTI), TaK i
cy0’eKTUBHUMU (il IPUHIUITY He3aJIeXHOCTI CyAZiB, iXx HebaKaHHA IPH 3a-
CTOCYBaHHI 3aXO/liB ZIepP>KaBHOT'O IIPUMYCy KapaTH CBOIX KOJIET TOIIO).
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