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HE3AJIE)XKHICTb CyaAil —
MPABOBA i COLLIAJIbHA LLIHHICTb

HesanexHicTe cyani (cynmiBcbka He3aseXKHICTb) MOBHOIO abo BHU3HAYHOIO
MipOI0 BJIACTHMBA CYuYaCHil NEMOKpATHUHiH AeprkaBi i sBJsie coO0I0 OMHY 3 03-
Hak, sKi J03BOJISIIOTh BBaXKaTH AeprkaBy INpaBoBoio. Lle crocyeTbes K nmep-
’KaB, SIKi BIIPUTYJ HaOMU3UIUCh 10 BU3HAHHS iX NMPaBOBUMH, TaK i IepxKaB Ie-
pexigHoro mepiomy BiA TOTaMiTapu3My N0 AEMOKpATii, fKi HaMararmTbCs BiATo-
BiTHUM YWHOM TepeOyl0BYBaTH CBill Aep>KaBHUHU Jaj, K OT cydacHa YkpaiHa.

SIk 3asnaunB akanmemik C. B. KiBanoB, «y oMy po3yMiHHiI He3asJeXHiCTb
CYANIB CJif pO3TJASAATH SK iX MpaBoO BiJbHO i 6€3 CTOPOHHBOTO BTPYYaHHS
y MeXXax 3aKOHy NpHHMaTH TpollecyasbHi pimenus» [l, c. 197].

[ToHATTS «He3aJexXxHICTb CyIIi» MOXKHa PO3yMiTH i B iHIUMX 3HAYEHHSIX.

[To-nepiire, oguH 3 HAWBAXKJUBILLIKUX MPUHUHUIIB K CYA0YyCTPOIO y YACTHHI
CcTaTycy Cyndi, Tak i CYNOUMHCTBA TpPH pOSI‘JIH[Li y cyLLi KOHKPETHHX CIpaB.

ITo- -Ipyre, TpaBo Cy[li Ha HesaJeKHiCTb NMpHU 3AifiCHeHHI npodeciiHuX
000B’sA3KiB MOEIHyeThCs 3 fioro 00OB’I3KOM TIOBOAWUTHUCS TEBHUM YHHOM Y
MexkKaX BiANOBiIHUX MPaBOBiAHOCHH.

[To-TpeTe, Le MOXKHA pO3r/SAATH SIK MEeBHUH CTEPEOTHIl, CTHUJb MOBeiH-
KW, SKAH BUIJMBAE i3 BJACHOI MEPEKOHAHOCTI He MigmaBaTUCS OyIb-SIKOMY
HEenpaBOMipHOMY BIJIMBY Ha 3[iHCHEHHS CYAJEI0 CYJOYMHCTBA.

JInsi mpaBUNBHOTO PO3YMiHHS CYAMIBCbKOI HE3aJeKHOCTi HeoOXimHO TMo-
piBHSATH ii 3 TAaKUMHU KaTeropisMu, ik «CaMOCTiHHICTb», «cBOOOAA», a TAaKOXK
«HEeLOTOPKAHHICTh CYIMiB».

BinmosigHo mo 4. 1 ct. 126 OcHoBHOro 3akoHy YKpaiHU «He3aJeXHICTh i
HEJIOTOPKAHHICTh CYIAiB rapanTyiTbcss KoHcTuTylielo i 3akoHamu Ykpai-
HU», a 4. 1 cT. 129 mepenbaueno, mo «cymai nMpu 3miHCHEHHI CYyHIOYHHCTBA
He3a/exXHi i MiAKOPIITbLCSA TiNMbKKA 3aKOHY». TepMiH «CaMOCTiHHICTb Cyaai»
B TekcTi KoHcTuTyuii B3arasi He BUKOPHUCTOBYETHCH.

[TopiBHSIHIMO 11i MOJIOXKEHHS 3 HOpMaMmM# 4uMHHOTO 3akoHy Ykpaiuu «IIpo
cymoycTpii i craryc cymmiB» [2] (manmi — 3akoH).
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YacTtuna 6 3akoHy HaszBaHa «CaMOCTiHHICTH CyHiB», i MouMHAeTbCs il
4. | c/oBaMHU «Cyad 3AiHCHIOIOTB MPABOCYAAs CAMOCTIHHO». ¥ 3B’A3Ky 3 LIUM
BUHHUKA€E MHUTAHHS, XTO XK BJacHe 3[iHCHIOE CYIOYMHCTBO: CyA 4M cyadi. Hns
3’siCyBaHHSl LIbOTO NMHUTAHHS MOXKHAa 3BEPHYTUCS N0 HOPM MAESIKHX IIPOLecy-
aJbHUX KOJEKCiB, XO4a MOBHOI BiANOBiAi Ha Ll 3aNHWTAaHHS BOHHU HE NAIOTh.
Tak, BigmoigHo mo m. 1 c1. 82 KIIK Ykpaiuu nin cymom moTpi6HO po3yMmiTu
cynoBi opranu — Big BepxoBHoro no micueBoro cyny abo cynmio, siKHH ca-
MOCTi#iHO Bupilye crnpaBy. ¥ cT.3 Komekcy anmiHicTpaTHBHOTO CymOYHH-
CcTBa YKpaiHu agMiHICTPaTUBHUN Cyd — CYI 3arajbHOl IOPUCAUKILI, 10 KOM-
MeTeHlil SKOr0 BifHECEHO PO3T/AN i BUPIilleHHS aJMiHiCTPaTHBHHUX CIIpaB, a
Cyl — CyAns aaMiHicTpaTWBHOTO cymy abo KoJieris cyny. 3arajbHONPHH-
HSITHUM € TOJIOXKEeHHS, 110 CyIAsl, SIKUH 0qHOOCOO0BO PO3TJsiiae ClpaBy, Hie
K CYA.

OkpimM TOro B YHCTO IEOHTOJIOT{YHOMY CMHCJI CyIOM TaKOXK BBaXKAETbCS
NepKaBHUU OpraH, SKMH pO3rJsiiae LUUBiIbHI, KPUMiHAJbHI Ta OEedKi agMiHi-
CTpPaTHBHI CIIPaBH; caM PO3IJSA CYLOBOI CIpaBH, CYLOBUH MpoLec, CYIOBe
3acifaHHsl, HapellTi, OlliHKa Korock abo dorock [3, c¢. 470]. LlikaBo Bim3Ha-
YUTH, 11O NMPHU LBOMY CYA Ha OTOTOXKHIOETBHCS i3 Cy[Jel0, 110 BJAACTHBO M5
IOPUAMYHOIO BH3HAYEHHS LUX TepPMiHiB.

Ha nawy nymky, NoHATTS cyay NOTPiOHO OKpPeMO BH3HAUUTH B 3aKOHO-
NIaBCTBi MPO CYHOYCTPill i cTaTyC CyANiB i B MpollecyaJbHOMY 3aKOHONABCTBI.
Y nepuiomy BUManKy — lle JeprKaBHUH OpraH i ONHOYACHO IOpHAMYHA ocoba
nyOJIiYHOrO TMpaBa, 3aBIAHHAM SKOi € 3[iHCHEHHS CYNOYMHCTBA i AKHH CKJa-
NAaeThCsl He JIulle i3 cyaiB, aje ¥ 3 MPaLiBHUKIB anaparty, siki 3ab6e3nedyioTb
NSJBHICTD Cyai. ¥ IpyroMy — lie CyAlsi, SIKWH PO3TJsifae CIpaBy OJHOOCO-
60Bo, ab0 mekiabKa CyIMiB, sIKi pPO3TJSAAIOTh CPaBY KoJeriaibHO (KOJeTist
cynaiB, abo CymOBUU CKJIam).

3anexxHo Bil LbOro MOXKHA BECTH MOBY ab0 MPO CaMOCTiHHICTb cyay, abo
npo HesasexHicTh cynaiB. Ha mymky 1. B. HazapoBa, siky mu nominsemo,
CaMOCTIHHICTh CY[iB, caMe CyjiB, a He CYAJiB MOTPiOHO PO3YMITH y TPaBO-
BoMy, (piHaHCOBOMY Ta opranisauiiHomy acmektax [4, c. 155—161].

Cyn e camocTiiHUM TMepeayciM y TOMYy PO3yMiHHi, 110 BiH, 6ymoy4d 4acTH-
HOI00 €IMHOI CYNO0BOi cHCTeMHM YKpaiHu, He MiANOpsSAKOBAHUN BOAHOYAC CYAY
BUILIOTO PiBHS, a rojioBa Cyay — TOJIOBi BHIIOro 3a piBHeM cymy. Huxkui
CyIM € 3aJeXXHUMH Bill BHUIIMX BHHSTKOBO y MpPOLECYyaJbHOMY PO3YMiHHi.
BupaTky Ha yTpUMaHHSI KOXKHOTO Cydy BH3HAUalOTbCSl y CIELiaJbHOMY J0-
natky no IlepkaBHoro OwmxeTy YKpaiHu.

3arajoM X CaMOCTiIHHICTb OKPEMHX CyNOBHX OpraHiB ob6yMmMoBjeHa 0C06-
JIUBUM MiCLEM CyAy B CHCTEMi MOMiJy BJAOH K CaAMOCTIHHOI CHCTEMH CYIO-
BUX OPTaHiB i KOXXHOTO OpraHy OKpeMoO, SKi Nil0Tb He3aJsJeXXHO Bil iHIIUX
cy0’eKTiB mep»KaBHOI BJaa, KepymouHuch Juile 3akoHoM. Cynu € HemigHa-
[JISSAHUMH | HEMNiAKOHTPOJIbHUMH iHIIMM Aep>KaBHUM OpraHaM i BOIHOYac
3MIHCHIOIOTh CYNOBHH KOHTPOJb 3a 3aKOHHICTIO iX pillleHb i Oidl y MOpPSAKY,
BCTAHOBJIEHOMY 3aKOHOM.

3BHUalHO, He MOXKHA 3amepeyyBaTH, 110 3abe3nedyeHHsT CaMOCTiHHOCTI
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CYIiB CIIpUsie, B CBOIO 4epry, 3abe3MeueHHI0 He3aJeXKHOCTi CYIMiB K Mpen-
CTaBHHUKIB CyIOBOI BJIanH.

SIK 3 TeopeTHYHOI, TaK i 3 NPAKTUYHOI TOUYKH 30pPYy € Ba>K/JIMBHUM IpPaBUJIb-
He BU3HAUCHHS CIIBBIOHOLIEHHS MiXX TaKUMH KaTeropisiMH, K He3aJeKHiCTb
cyani i #ioro cBobona y pillleHHSIX i AifX MpW BHKOHAHHI mpodeciiHux 060-
B’A3KiB.

SIK B eTUMOJIOTIUHOMY, TaK i B IOPUAXYHOMY PO3YMiHHI Mif cBOOOAOI pO-
3YMIiIOTb MOXKJIMBICTh JIIOAWHHU NiSITH Ha BJacHWH poacyn [5, c. 441]. B memo-
KpaTWYHil nep:kaBi cBoboma ocobu BUpaKkaeTbcst y Bimomid dopmyai «Jlo-
3BOJIEHO BCe, 1110 He 3a00pOHEHO 3aKoHOM». llell 3arajbHONpaBOBHH MpPHH-
LI He TOLUMPIOETbCS Ha JAeprKaBHUX CJy>KOOBLIB, LIOA0 SKHUX Ji€ NPOTH-
JeXXHUH npuHuun «Jlo3BoseHo Te, 110 nependaueHo 3akoHOM». Came 10 HUX
y Neplly 4epry 3BEpPHYTO MPaBHUJIO, 32 SKUM «OpraHHM Aep»KaBHOI BJaaau Ta
OpraHd MiCIIEBOrO CaMOBPSIAYBaHHS, iX MmocamoBi ocoOu 3000B’si3aHi HisiTH
JYllIe Ha MiAcTaBi, B MexXaX MOBHOBaXKeHb Ta y cnocid, 1o nepeadadyeHi
Koncruryuiero Ta 3akoHamu Ykpainu» (4.2 ct. 19 OcHoBHOro 3akoHy).

Cpobona cynni mpu BUKOHAHHI HUM MpodeciiHUX 00OO0B’SI3KiB 3HAUHOIO
Mipoio 36iraeTbcs 3 HOro He3aseXXHiCTIO, Xo4ya i HemoBHiCTIO. BoHa cTOCYy€ETh-
cd mepenyciM BHYTPILIHbOTO PO3yMiHHSI He3asleXXHOCTi, a He Horo 3abesme-
YeHHS Bifi 30BHIIIHBOT'O HEMPABOMIPHOTO BIJKWBY. ¥ WIKPOKOMY PO3yMiHHI
cB0oOOMAa CYANiBCBKOTO PO3Cyny oOMexkeHa paMKaMHW 3aKOHY, SKUH BiH 3a-
crocoBye. Ha Hei cripaB/isie BMinB: a) caMuil 3MiCT 3aKOHY, SIKHH MPHUITYCKAE
MOKJHBICTb NPUHUHATTS a/JbTePHATHBHUX pillleHb 3a/€XXHO Bifl KOHKPETHHUX
obcTaBUH crpaBu; 0) TJAyMadeHHSI CyJIJel0 KOHKPETHOTO 3aKOHY; B) MOX-
JIUBICTb ypaxyBaHHS TMPH OLIHII MOBENiHKH CYO’eKTiB mpaBa KaTeropii, siKi
xoua i mependadeHi B 3aKOHi, aje CyTb SKUX Y HbOMY He PO3KPUBAETBHCH:
PO3YMHUU CTPOK, NOOPOCOBICHICTb, PO3CYAJIUBICTb, MPOMOPUIHHICTE TOIIO
(u. 3 ct. 1 KAC Ykpainu); r) npaBujibHe PO3YMiHHSI MPUHIIMIY BEPXOBEHCTBA
npaBa $K BH3HAHHS TNPUPOAHUX IpaB JIOAMHHU HaWBUIIOKW COLiaJbHOIO
LiHHICTIO.

IIpuponHo, 1o nesika cBobona CyIAiBCbKOIO PO3CYdy MOKe pO3IJsifaTH-
cd FK CKJaaoBa CYNIiBCbKOi He3a/JeXHOCTi, 32 BHHSITKOM, 3BHYalHO, BH-
NajaKiB, KOJM BOHA MepeTBOPIOETbCS HA CYANIBCbKe CBAaBisJs, MOAOJAHHS
SKOr0 € OOHUM 3 HaHBaK/JMWBILLKUX 3aBHAHb CYHOBOI pedopMH.

HeszanexHicTe cymniB, MoeqHaHA 3 YCBiMOMJEHHSIM HHUMH CBO€i BilMOBi-
NaJNbHOCTi Mepen CYCHiIbCTBOM i y4aCHUKaMH CYAOBOTO MPOLECY, CIPHH-
MA€ETLCS y CYCHiMBbHIH CBIIOMOCTi SIK BaK/JAWBa Colia/JbHa LiHHICTb i HagOaH-
HSl Cy4acHOTO NE€MOKPATHYHOro cycmisbcTBa. CylmoYHHCTBO MOXKe CTATH TIpa-
BOCYIIAM y OYKBaJbHOMY PO3YMiHHI LIbOTO CJIOBA JIMIIE Yy pasi, KOJW BOHO
3MIACHIOETBCS HE3aJeXKHUM CyIIEI0.

YcBigoMeHHST LBOrO TOYaJi0 BU3PIBATH y CYCIiJbCTBi 3 MepPIIUX POKiB
icHyBaHHsa He3asexkHocTi Ykpainu. [Ipu 1pomy rpomancekicTe He MoTpiGHO
6y/a0 0coOJMBO MEepPEeKOHYBAaTH B HeoOXimHOCTI BimiliTW Binm peasiii pagsiH-
CbKOIO CYIOYMHCTBA, SIKe He MOIJVIO PO3TJsnaTucsd i akTUyHO He OyJO He-
3anexHuM. [Ipy upoMy He HlJIOCA NMPO CUCTeMaTHYHe BTPYYaHHS 330BHI
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y PO3T/siL KOHKPETHHUX CIpaB, X04a BiAMOBiAHI BKa3iBKH 3 OOKY OpraHiB
KITPC/KITY manu Mmiclie, sIK i Mpo fIKich 0COBIMBI MOKJIUBOCTI MPOKYPATypH
1010 TUCKY Ha cyn. bisblie Toro, cy6’eKkTiB peanbHOro THCKY Ha Cyau OYJ0
3HAYHO MeHIlle, HiXK 3apa3. 3anexHicTb cynuiB — unaeHiB KIIPC nposiBas-
Jlacsi B iHIIOMY, a came B iX LiJKOBHTIH TMOB’sI3aHOCTI JiHi€l0 i HAaCTaHOBaMH
naprii, fKi He BH3HABaJM MNPUHLHUIIB TyYMaHi3My, BepXOBEHCTBa IMpaBa,
iHaMBigyasi3alii moKapaHHS 3a MPaBOMOPYIIEHHS, 110 BU3HAYAJIO pernpecHB-
HUH XapakKTep Tak 3BaHOi KapaJsbHoi moJiTuku. Came cayXHsiHA peasisallis
UMX i MoAiOHUX HAcTaHOB OyJia MOKA3HUKOM TOTAJbHOI 3aJ€XKHOCTi Cyny.

Binrak HalBaXkJWBIlIUM 3aBAAHHSM CYyA0BOI pedopMH, po3MoYaToi B
Yxkpaini 1992 poxy, 6yno 3abe3neueHHs He3aJeXHOCTI CYyIIiB.

BinmoBigHo no 4.1 cT.6 €Bpomneiicbkoi KOHBeHLii PO 3aXUCT TpaB Jio-
IIMHU | OCHOBOIOJIOXKHUX CBOOON, «KOXKHHHU Yy pasi Cropy Mpo HOro UMBIiJbHI
npasa abo Mpu npen’siBieHHi HoMy OyAb-IKOTO KPUMiHA/JIbHOTO OOBHHYBayeH-
HSI Mae MPaBO Ha CIpPaBeJIUBUHN i MyOJiYHUN PO3TJISA He3aJeXXKHUM i Heyre-
pelKeHUM CYIOM, CTBOPEHMM Ha MiACTaBi 3aKOHY».

Y ui# HOpMi He BMMAIKOBO MiIKPECJIOETHCS TICHUH 3B’SI30K MiXK Hesa-
JIEXKHICTIO 1 HeymnepemkeHicTI0O cyny (cynmiB). Ik icTOpuuHHE HOCBim, Tak i
cydyacHa NMpaKTHKa CYLOYHHCTBA MOKa3ye, 110 HeynepelKeHUM 31aTHUH OyTH
Jquiie HesanexxHu# cynns. [loTpanasHHs y 3a/eXXHICTb Big MeBHUX 0cCib y
KOHKPETHil crpaBi, SIK MPaBU/a0, NMPU3BOIUTH A0 TOTO, L0 MOPYLIEHHS HUM
npaB i cBOOOA Ta iHTepeciB Aep:KaBU yepe3 NpPOIJayeHy KHUMOChb yIepe-
JKEHICTb CTa€, BPELITi-pellT, JiHi€l0 MOBEediHKH.

[IepuioueproBe 3HaueHHs 3a0e3MeUYeHHIO He3a/eKHOCTI Cy[iB MPUMIiINEHO
i B Pesoutonii 1755 INapiamentcbkoi Acambaei Panu €ponu «PyHKIiOHY-
BaHHS JeMOKPaTHUHUX iHCTUTYLi# B Ykpaini» Bim 4 xoBTHsa 2010 poky.
Y uboMy HNOKyMeHTi MiIKpec/JieHO, 0 «CcyaoBa pedopma MOBHHHA OyTH
CIIpsIMOBaHa, Cepejl iHIIOro, Ha YCYHEHHS BCiX (OpM KOpPYyMUil B CYHOBiH
cucteMmi npu 3abesnedyeHHi He3asjexHOCTI cymmiB» [6, c. 3.

Cain BU3HATH, 1110 €BPOTEHCHKI MapJaMeHTapi 3MOTJIH Yy CBOEMY BHCHOBKY
30CepeUTH yBary YKpaiHCbKOi BJagd Ha 4 He Halbosouilmiid npobraewmi
cynoBoi pedopmu B YKpaiHi — MopoJaHHi KOpPyMNiii y CyoiiBCbKOMY Cepeio-
BHUIIIi, iKa B OYKBaJbHOMY PO3yMiHHI «po3’inae» He JIKILE KOPMYC CYIIiB, aje
i TicHO TOB’si3aHi 3 HUM JepKaBHO-paBoBi iHcTUTyTH. [Ipo fKy Hesa-
JIEXKHICTb CYAMi, 3aJy4eHOr0 A0 Y4acTi Y BUTOHUYEHUX KOPYMUIHHUX CXeMax
i MoB’si3aHOTO MyTaMH Pi3HOMaHITHUX KOPYMIHHUX 3B’SI3KiB, B3araji MoOxKe
HTH MoBa? 3a/ullaeThCsl TOKJAANATH HaMilo HAa e(eKTHBHICTb 3aCTOCYBAaHHS
HOBHX 3aKOHOJABUYUX aKTiB, CIPSIMOBaHUX Ha MPOTHUMAiI0 Kopymuii [7], sKi
NpPSIMO CTOCYIOTbCSl MPEACTABHUKIB CYHLOUHHCTBA.

Tenepanbua Acambies OOH y Pesomouii 40/32 ta 40/46 Bin 29 smucTo-
naga ta 13 rpynas 1985 poky «OCHOBHI MPUHIMMM ILIOAO0 He3aJeKHOCTI
NpaBOCYI/s1» Bif3HAUWJA, 10 «HE3aJeXXHiCTb CYJOBHX OpraHiB rapaHTyeTb-
Csl JIepXKaBOI0 i 3aKpiMJIOETbC B KOHCTUTYLil abo 3akoHax KpaiHu. Yci
NeprKaBHi Ta iHIII yCTaHOBH 3000B’I3aHi MOBa)KaTH HE3aJIEXKHICTb CYMOBHX
oprasiB i pmorpumyBaTucs ii». «He MoBHHHO MaTH Miclle HempaBOMipHE UH
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HECAHKLiOHOBAaHe BTPYYaHHS B MPOLEC MPABOCYIMs, i CYHIOBi pillleHHs, BUHe-
CeHi CyIAsIMH, He MiaasAramTb neperasny. Llefl mpuHunn, — 3a3HayeHO B
NOKYMEHTi, — He TIepelIKoI)Kae 3MiHCHIOBAHOMY BiAMOBiMHO MO 3aKOHY
CYyIOBOMY Meperysily 4d MOoM SIKIIEHHIO BUPOKiB, BUHECEHHX CYNOBHMH Opra-
Hamu». [Ipn LbOMy «KOXKHa [IeprkaBa MOBMHHA HaldaBaTH BiANOBiAHI 3acobH,
fKi naBand O 3MOTY CYIOBUM OpraHaM HaJe;KHMM YHHOM BHKOHYBAaTH CBOI
(PYHKLLT».

3ayBaKUMO NpH LIbOMY, 1110, HAa HAI MOTJISA/, HEMPUIYCTUMICTh BTPYYaH-
HSl y MPaBOCYAIsl Mae CTOCYBAaTHCSl He JHIIe Aep>KAaBHUX OPraHiB, MOJITHY-
HUX CHJ | TPOMAACBKHMX OpraHi3aulid Tiei 4M iHLIOI mep>KaBH, ane U JepKaBs-
HUX | TPOMAACBKUX {HCTUTYTIB iHIUHUX HAEPKaB, fKi OCTaHHIM 4acoM 3aCTOCO-
BYIOTb MOJITHYHHH THUCK I1OA0 ¥YKpaiHW... MiJ MPUBOAOM IMOJiTH3ALil CyHO-
YUHCTBA, Horo BUOipkoBoCTi TouIO!

Hapemwri, Takuii aBToputeTHu#l opras, ik KoHcy/nbTaTuBHa pana e€Bpo-
nedicbkux cynniBe (KPEC) y BucnoBky Ne 1 mo yBaru Kowmitery MinicTpis
Panu €ponu 1010 cTaHAAPTiB He3aJMeKHOCTI CyI0BOI BJIaad Ta He3MiHIOBa-
HOCTi CYIJiB BiA3Hauu/a, U0 «HE3aJeXHICTb CYIIiB € MepeiyMOBOI0 BEPXO-
BEHCTBA IIpaBa Ta OCHOBOIOJOXKHOIO TFapaHTI€l0 CHpaBelJMBOro cyay... He-
3aJIe’KHICTh CYIIiB € NMPepOraTUBOI0 YU MPUBIJEEM He IJ51 3aXUCTYy BJACHUX
iHTepeciB, a B iHTEpecax BEPXOBEHCTBA MpaBa Ta THUX, XTO LIYKAaB Ta OUiKye
npaBocynas (m. 10). LI He3aseXHiCTh MOBUHHA iCHYBaTH $IK LIOAO CYCIiJIb-
CTBa y WLiJOMY, TaK i UIOA0 CTOPiH OyAb-KOi CIpaBH, CTOCOBHO SIKOi CYMJi
NMOBWHHI BuHecTH pimenHs (m. 11) [8, c. 19].

[TopylueHHs] MPUHLMITY He3a/eXKHOCTi CYIiB MPHU PO3TJsALi KOHKPEeTHHUX
CIpaB HEONHOPA30BO OyJH MiACTaBOIO AJs 3aL0BOJeHHS €BpOMEHCbKUM CYy-
JIOM 3 NpaB JIOAUHU M030BiB 10 OKPEMHX €BPOMNEHCBKUX AepxKaB 3 MPUBOLY
BUHECEHHS HalliOHAJbHUMM CyAaMH pilleHb 32 HAsBHOCTi OOIPYHTOBAaHHUX
CYMHIBiB y He3aJIe}KHOCTi i HeyIlepemKeHOCTi CYIiB, OCOOJUBO SIKILO CaMi
CyANi NaBaJjd BaroMi MPUBOAM /51 TAKUX CYMHiBiB ab0 MoxkHa OyJi0O BBaXka-
TH, U0 CYAOBi pillleHHS TPUHMaJuCH TiA BIJIUBOM 330BHi.

Taxk, mincraBamu yxBasneHHs CynoM HeTraTHBHHX pillleHb IIOAO AepPKaB
OyJsa momnepemHsl yyacTb y PO3TJsAi CIpaB y POJi CJAIMUHX CYIJiB CTOCOBHO
THX camo ocib [9], mepeGyBaHHs cymai y TpsiMill 4u orocepeaKoBaHiH CJyX-
60Biii, (hiHAHCOBiH, MOMITHUHIN TOLIO 3aJ€KHOCTI BiJ OfHiel 3i cTOpiH y crpasi
[10], HamexHiCTh GiJBIIOCT] MPUCHKHUX TIPH PO3TJISAAL CIIpaBH N0 OnHiel moJi-
THYHOI Maprii, ika HefL0OPO3UUJIMBO CTaBHJACh 10 3asBHHKA [11] Toro.

Taki piueHHsi €BponefcbKOro Cyay MoKyThb OyTH BaroMUMH Opi€HTHPaMHU
K [JIS Cy[iB, TaK i AJs iHIIMX IOPUCAMKUIHHUX OPraHiB YKpaiHu, rnepenycim
Buuioi xBasnidikauiinoi kowmicii cymnuiB Ykpainu ta Buioi pagu octuuii npu
OUiHUi AUCUUIIiHAPHUX MPOCTYIKIB CYIMiB.

[IpuHUMN He3aleXHOCTi NMPH BUKOHAHHI cay»XO60BUX 000OB’SI3KiB IeKJa-
PYETbCS Y 3aKOHOAABCTBi He JMIle LIOA0 CYIiB, aje U 11010 NpPeACTaBHUKIB
iHIIKMX mpodecidt, MiNbHICTD SKHUX IOB’sI3aHAa 3 BHKOPUCTAHHSM BJIATHUX
noBHOBaxkeHb. [IpoTe ii obcsr i Mexki € 3HAaYHO MEHILIWMH y TOPIiBHSIHHI i3
CYIISIMH.
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Hanpuknan, npuHUMT He3a/JeXXHOCTi OpPraHiB i MpauiBHUKIB MPOKypaTypH
(cT. 6 3akony ¥Ykpaiuun «IIpo mpokypatypy» [12]) cTocyeTbcsi HEMpPUITYCTH-
MOCTi BTPy4YaHHSI B HisIbHICTh MPOKypaTypu 3 OOKy iHIIUX CyO'eKTiB. Aue,
Ha BiAMiHy BiI cyooBOi CHUCTEMH, MPOKypaTypa NMoOymoBaHa Ha MNPUHLMUII
iepapxiyHoi LeHTpanisauUii 3 MiANOPANKYBAHHSAM MPOKYPOPIiB Ta MpaLiBHUKIB
MPOKYpPaTypH HHUXKYOTO PiBHS BiANOBiAHMUM KepiBHUKAM BHUIIOTO PiBHS.

[Ilo » cTOCyeThCsl CyHOBOI CHUCTEMH, TO BOHA, HA BiAMiHY Bil TpPOKY-
POPCBKOI, € €AUHOI0, ajie He LEeHTPaJi30BaHO0, i MPUHLIMI i€epapXiyHOCTi A0
Hel He 3aCTOCOBYETHCS, a BilTaK HeMae MiACTaB CTBEPIKYBaTH MPO MiAro-
PSAKOBAHICTh OJHUX CYAMIB iHIUMM. Ha mocuseHHs cyniBCbKOI He3aJsex-
HOCTi CIPSIMOBAHO iCTOTHe OOMEXXEeHHSl KOMIEeTeHLil rosiB cymiB Ta ix 3a-
ctynHukiB. Lle mepenycim ctocyeTbcsi mo30aBJieHHS iX MpaBa PO3MOIIJISITH
MiXK CYIASIMM CIPaBU AJS PO3IJISLY.

[IoBHOIO MipOl0 NMPUHLMIN He3aJeXXKHOCTi CTOCYETbCS TAKOXK HApPOAHHUX
3acigaTtesiB i MPUCTKHUX.

Y 3B’A3Ky 3 MM MOXKHa KOHCTATYBaTH MOCHIIIHICTb 3aKOHOABLS y BH-
pillleHHi MATaHHSA NPO YCYHEHHS HapOAHHUX 3acifaTesiiB BiJ ydacTi y pO3TJsAi
KPUMiHAJbHUX CIIpPaB MPO HAUTSXKYi 3JIOYMHHU BiAMoOBimHO 10 3aKoHy YKpaiHu
«[Ipo BHeceHHs1 3MiH no KpuMmina/ibHO-polLiecyaqbHOTO KOIeKCy ¥ KpaiHH
mono ydacti HapomgHux 3acimateniB» [13]. Lle 3pobsieHo B ymoBax, KoJu Iie
OCTAaTOYHO He BHUPIlIeHO MHUTAHHS UIOA0 MOJIEJi Cydy MPHUCSKHUX B YKpaiHi,
XapakTepy CIpaB, Yy PO3TJsSAi SKHX BOHU OPAaTUMYThb y4acTb, KPUTEPIiB i
npouenypu mobopy mnpucsKHUX. K cBigunTh 3apybikHUE, 0COOJUBO
poCiiCBKil, NOCBim, He CJif CHOOAiBaTHCH Ha Te, IO MPUCHXKHI apriori
6ibII0I0 MipOI0 He3aJeXxHi, HixK npodecilini cyani, 3 ToMy eeKTHBHE 3aKO-
HOJaBYe BHUPillleHHS 3a3HAU€HUX MUTaHb MOCIPHUSTHME TOMY, 1100 iHCTUTYT
Cydy TPHUCSKHUX He OyB CKOMIPOMETOBAaHWH y CYCHiJbHIH CBiZOMOCTi i3
CaMoro IMoyaTKy CBOTO iCHyBaHHS.

s 3abe3nedeHHsl peasbHOI He3a/eXHOCTI CyIMiB € Ba*KJIMBUM He JIMLLIE
i He CTiJIBKM HOpPMATHUBHE 3aKpillJieHHS OCHOBHUX CTAHAAPTIB He3aJeXHOCTI,
a peaJsibHe BTIiJIEHHS Y XKUTTS yKe HalpalboBaHUX NpuHUMMiB. Lle Bupimab-
HOIO MipOI0 3a/IeXKUThb BiJl Mi€BOCTI rapaHTiél CyANiBCbKOi He3aJeXXHOCTI.

B etumoJsoriunoMmy po3ymiHHi rapantii — e «3abesneka, ybesmneka, 3a-
nopyka» [14, c. 413], a rapaHTiiMH 3acTOCyBaHHS HOPM TpaBa BHUCTYTIAE
«cUcTeMa yMOB i 3aco0iB, fKi 3abe3neuyloTh peasisalilo MPaBOBUX HOPM
BiIMOBiMHO MO 1iJed, siKi BOHH AeKJgapyooTh» [15, c. 552].

Y nHalizaraJbHIlIMX puUcax rapaHTii He3aJeXHOCTi CYIiB MOXKHA MOIIIUTH
Ha BHYTPIillHi i 30BHillHi.

Ha waw norssia, 10 4ucsaa BHYTPIlIHIX rapaHTii BifHOCSTHCS; CBiLOMICTb
KOXKHOTO OKPeMO CYyAi, PO3yMiHHSI HUM CBOTO Nep»KaBHOTO i mpodeciiHoro
000B’5I3Ky, BHCOKHH piB€Hb 0COOHMCTOI BiAMOBiZAJbHOCTI 32 MOpPYydYeHy crpa-
BY, MCHUXOJIOTiYHA CTiHKiCTb i 30ATHICTH He MigmaBaTHCH OyOb-9KOMY MPOTH-
NPaBHOMY 30BHILLIHBOMY BILJIUBY.

30BHIIIHIMY TapaHTisIMK € ToBara 3 00Ky rpOMaasiHCbKOTO CYCITiJIbCTBA Ta
foro cy6’eKTiB 10 cymoBOi BJamu Ta il MpeACTaBHUKIB, 3aXOMH IepKaBH,
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ii opraniB i mocamoBux oci6 1010 3abe3nedyeHHs] HAJEKHUX YMOB JJsl 3aro-
6iranHs cnpo6amM i mpunuHeHHS] (PAKTiB MPOTUIIPABHOTO BIJKBY, MPUTATHEH-
HSI BUHYBATLiB 10 BCTAHOBJICHOI 3aKOHOM Bi[IOBiZAJIBHOCTI, BK/IIOYAIOUH 3a-
CTOCYBaHH$ BiANOBiAHUX 3aXOMiB A0 CaMUX CYAIiB, CXUJbHHUX MOCTYNHUTUCS
CBOEI0 HE3a/eXHICTIO 3 KOPHUCJAMBHUX Ta [HIIMX HENPaBOMIPHHUX MOTHBIB.

[Tepenik rapaHTi#i He3aJeXHOCTi CyAmiB MicTHTbCH y 4.4 cT.47 3akony.
3 ypaxyBaHHSIM MaclITAOHOCTi i Pi3HOMAHITHOCTI KX MPoOGJEeM 3YMHHUIOCS
JIllle Ha JeSKHUX aclekTax iX BUpilIeHHS.

Ha nepure micue cepen HUX MOCTaBJEHO 3alpoBaIKeHHS 0COOJHUBOTO
NOPSIAKY MNpU3HAYeHHs, OOpaHHS, NMPUTATHEHHs [0 BiANOBimaJbHOCTI Ta
3BiJIbHEHHSI CymniB. Buxonsium 3 KoHLemnuii YWHHOTO 3aKOHY, He3aseXKHiCThb
MalOyTHIX CYNAiB BUpIlIaJbHOIO Mipol0 Mae€ 3aKJafaTHCH Ile Ha CTamii ao-
6opy KaHauaaTiB y npodecioHanbHi Cynfi, HA SIKid I'PYHTOBHO MEPEBipSIOTh-
cs He Jjuile iX mpodeciiiHi, ane # ocobucTi sikocti. O6’€eKTUBHICTD MiAXOMIIB
IO OLIHKH KaHAWIATiB, 0OMeXKeHHS 4ucga ocib, siki MOXKYTb BIJIMBATH Ha iX
NpU3HAYEHHS, 30Cepe/I>KeHHs] BUPIlLEeHHS LUX MUTaHb y 3arajbHOJEepPKaBHO-
my oprani — BKKC VYkpainu Ta iHIII pHCH cydacHOTO TMOPSAKY moOopy
KaHIW[ATIiB §IKIIO He YCyBalOTb MOBHICTIO, TO MPUHAUMHI 0OMeXYIOTb MO-
TpamJsHHY Ha CYAAiBCbKi MOCAaaM HEMiATOTOBJEHUX y MpodeciiHOMy i He-
CTiIHKMX y MOpaJbHOMY BiJHOIIEHHi 0Ci0.

CyuyacHa KaMmmaHis Mo YKOMIJIEKTYBaHHIO TMPUOJIU3HO MECHATH BiICOTKIB
CYIiBCBKOTO KOPTyCY, sIKa MpoOBOAMJIAcs rouyuHaoud 3 kBiTHA 2011 poky,
yepes3 il MAacCOBUHU XapakTep Lle He MO3BOJSE, HA HAlly AyMKY, OiHTH OCTa-
TOYHHMX BUCHOBKIB L10[0 NPUAATHOCTI HOBOI CHCTEMHU N0 MOHOBJIEHHS CYyIMiB-
CbKOTO Kopmycy ocobaMHu, §iKi 34aTHi BUKOHYBAaTH CYAIiBCbKi 00OB’SI3KH 3
MOBHHUM YCBiJOMJIEHHSIM CBO€i He3aseXKHOCTi, MiAKOPIOIOUUCH JHlle 3aKOHAM
i He OynyuM TPH LBOMY IMOB’siI3aHUMH OOJNiICHUMH 3000B’SI3aHHSIMH CI/adyBa-
TH DAHWHY THM, KOMY BOHM 3000B’si3aHi MOTPaN/sHHAM Yy CYIIiBCbKe KpicJo.

Ha nactynHux eramax NOyKOMIJIEKTYBaHHSI CYIiBCbKOTO KOpHycCy yepe3
CKOPOYEHHS KiJbKOCTi KaHAUAATIB MOXKHa Oyne e(heKTHUBHIllle 3aCTOCOBYBATH
iHoUBinyaJ bHUU TiOXid N0 OLIHKH iX fKOCTeH, L0 CHPHUATHME 3MeHIIEHHIO
KiJIbKOCTI TIOMMJIOK y Lild cepi A0 MiHIMyMYy.

3araJioM Ke BHKJHMKA€E ONTHMi3M BHCHOBOK BeHeriancbkoi kKowmicii, 110
«TaKA¥ MOPSALOK y LiJOMY YMOXKJHBJIOE MPO3OPHUH i CMpaBelJUBUH MPOLEC
npusHadyeHHs cyanis» [16, c. 10].

[TinBuiLleHHS BUMOTJIMBOCTI A0 CYIJiB, 30KpeMa MPUHUHUIIOBOCTI y YaCTHHI
MPUTATHEHHS iX 00 AUCUHMILJIIHAPHOI BiAMOBiNAJBHOCTI i 3BiJIbHEHHS 32 TMOPY-
LIeHHS TPUCATH, 3aK/JIUKAHO He OOMEXXHUTH He3a/eKHiCTb CYIMiB, K AeXTO
CTBEPIKYE, a BUKJIUKAHO HEOOXiNHICTIO MOCTABUTH Ha MiClle THUX NpeaCTaB-
HUKiB CY[IiBCbKOTO KOPMYCY, fKi MPeTeHAYIOTh Ha He3aJeXKHiCTh Bill 3aKOHY
i Ha HiUMM He oOMeXKeHWH pO3CyHd MpPH PO3IJfANi CyLOBUX CIPaB.

SIk Baxk/MBi rapaHTii He3aJexXHOCTI CymuiB 3aKOH PO3TJIsiIae TAKOX HEIO-
TOPKaHHICTh, IMYHITET Ta He3MiHIOBaHicTh cynmi (M. 2—3 4.4 cT. 47 3akony).

Y TepwmiHoJIOTiUHIA JiTepaTypi BiCyTHi BU3HAYEHHS MOHSATbH <HELOTOP-
KaHHICTb» Ta «iMyHiTET» CTOCOBHO cynaiB. BomHouyac HenoTOpKaHHICTH Ha-
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poaHOro AemnyrtaTa ¥YKpaiHH po3r/sifaeTbesl IK «CBOOOAA Bill KpUMiHA/JIbHOIO
nepecJqigyBanus» [17, c. 122].

Ha nmaw norssig, Hi mpo sKy cBoOOAY Bif KPUMiHAJIBHOTO TMepecsiiyBaHHs
MOBa He MOXKe HUTH SIK CTOCOBHO HapOAHOro JenyTata YKpaiHu, Tak i CTo-
COBHO CYyAli, a HUAEeTbCd JHLIe MPO OCOOJUBUH MOPSAOK iX 3aTPUMaHHS YU
apelITy 3a 3Tol0I0 MapJ/JaMeHTy . B 11boMy po3yMiHHi HELOTOPKAHHICTb Ta
iMmyHiTeT 1o cyTi 36iralThCs.

HasBHicTh Takoro mpuBije y CymuiB, siK i y JnenyTaTiB, HEOJHO3HAYHO
CTIIPUAMAETHCS IPOMAJCHKOIO JYMKOIO, MOJITHKAMU Ta IOPUCTAMH . 3 OLHOTO
60Ky, Taka MpakTHKa 3anobirae cnpobam posnpaB 3 YECHUMHU i MPUHLUIIOBHU-
MU CYIASIMM LIJISIXOM O€3MiACTaBHOrO iHillilOBaHHS 1100 HUX KPUMiHAJbHHUX
crpaB. 3 {HIIOTO, — 1le N03BOJSIE AESIKUM 3JIOYMHLSIM Yy CYIAiBCbKHX MaH-
TisIX, BAKOPUCTOBYIOUH CKJIAAHY NPOLEAYPY BHpillleHHS LUX NUTaHb, TPHUBa-
JUUA 4Yac YXUJAATHCS Bil KPUMiHaJbHOI BiAMOBiZaAbHOCTI, CMOAIBAalOYUCh Ha
«3MiHy 0OCTAaHOBKH» i BTpy4YaHH$ BIJINBOBHX NOCANOBLIB (B paasiHCbKi 4acH
€IMHOI0 TapaHTi€l0 HEeAOTOPKAHHOCTI cynmiB OyJja BigMoBa BiAMOBiIHOTO
napTiiHOrO KOMiTeTy 3abpaTu y CyAli MapTiHHWHA KBUTOK).

OckisbKK B TepeBakHiil OifbIIOCTi KpaiH €Bponu He iCHye CymIiBCBKOI
HEIOTOPKAHHOCTi Y 3BUYHOMY [JIT HAaC PO3yMiHHi, CTa€ 3p0O3yMiJiM CKeNTHY-
He cTaBJsieHHs BeHeuiancbkoi Kowmicii n0 BiAMOBiAHUX HOPM 3aKOHOMABCTBA
Ykpainu. Ha nymKky uboro oprasy, «iMyHiTeT 3 Cynai Mae 3HiMaTH He map-
JameHT, a Buma pana roctuuii. Crarrsa 126 Koncturyuii Ykpainu mae 6yTu
BiIMOBiMHUM 4YMHOM 3MiHeHa [16, c. 8]. 3 Takol Mporoswulielo He MOXKHA He
noroguTHcs. BopHouyac HaBpsiA YU MPUHHSATHOIO € MPOIMO3HULIsS LbOTO OpPraHy
BiIMOBHTHCS Bix Takoi HoBalii ynHHOrO 3aKOHY, IK HAaaHHS MpaBa 3anodar-
KOBYBATH KpHUMiHa/bHe MPOBAJKEHHS IIOAO0 CyAdiB Julle ['eHepanbHOMY
npokypopy Ykpainu [16, c. 8]. Ilepekonani, o 1e Oyne cay>KuTHu 3ade3rme-
YeHHI0 00’€KTHBHOCTI NMpPH BHUpillleHHi UUX mUTaHb (4.3 cT. 48 3akony), sK
i BiICTOpOHEHHSI CYy[Ii Bim Mocamy y 3B’S3Ky 3 MPUTATHEHHSIM 0 KPUMiHAJb-
Hoi BiAMoOBima/bHOCTI Ha mMigcTaBi BMOTHUBOBaHOI mocTaHoBH ['eHepasbHOro
npokypopa ¥Ykpainu (4.4 wuiei crarti). Lle Binmosimae, mo peui, nmpakTui,
fIKa 1aBHO CKJIaJaacs, KOJMU PO3CJigyBaHHS KpHMiHaJleHx CIpaB 1100 CYyALiB
nepe6yBae Ha KoHTpoJi y ['eHepasbHiil npoxypaTypl Ykpainu.

He nicrana cxBasnenns Beneuiancbkoi Kowmicii i HOpMa 4acTHHH CbOMOI
3a3HauyeHoi CTAaTTi, BIAMOBIIHO A0 $IKOi «3a ILIKOAY, 3aBAaHy CYyAOM, BiArNo-
Bilae Hep:kaBa Ha MiACTaBi Ta B MOPSAKY, BCTAHOBJEHUX 3aKOHOM». «Xoya
L5l TapaHTisa Mae Oe3NnepeyHUd CeHC, — 3a3HayeHo y BHCHOBKy, BOHa Moxe
CATHYTH HAATO Ja/neKo, 3aXHUUAlud CyANI0 B pasi, KOJM BiH B3araji He
MOCTAHOBJISIB pillleHHs1 y cripaBi ab0 MPUMYCKAETbCS HEHANEXKHOI MOBEMiHKH
i, mpumipom, BUHOCHTBH pillleHHS MiJ BIJIMBOM abo Mo ofeprkaHHi xabapa, 3a
1o cyanasi MaB O MPUTATATUCS A0 KPUMiHAJbHOI Ta aAMiHICTPATUBHOI BifImoO-
BimaspHOCTi» [16, c. 8].

Take posinpeHHsi iMyHiTeTYy CyIAiB Hajnae iM HeBUIpaBAaHi MmepeBaru
nepej iHIIMMH IpOMaisiHaMH, B TOMY UYHCJ/i Mepen AepKaBHUMH CJIYy>KOOBLS-
MH, fKi 3060B’si3aHi BiIIIKOMOBYBAaTH 30WTKH, B TOMY YHCJi i B perpecHomMy
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MOPSAKY, 3aBAaHi YMUCHUMHU AisiHHAMU abo HepbaJgictio. Bpewri-pewr, cynni
He BiIHOCSTbCS A0 HAWOiMHILIKUX CyCHibHUX BepcTB. To yoMmy XK 3a Horo
HEenpaBOMipHi MisiHHSI Mae TMOBHICTIO po3paxoByBaTucsi nep:xkama? Lle Tum
6ibII HeJOoTiuHO, SKIIO0 30UTKU 3aBIAaHO Oe3M0oCepeNHbO AepPrKaBi.

SIk MM BBaXKaemo, y 3aKOHOJNABCTBi MOTPiOHO NOAATKOBO BUIIIATH JesKi
NPOTUINpPaBHi (POPMHU BIJIUBY Ha CYIMiB, fKi MAalOThb MPUCIKATUCSH i TATHYTH 3a
06010 IOPUIUUHY BiAMOBiAANBHICTB.

Cgoro yacy C. B. KiBanoBum 0ysi0 3anpornoHoBaHO «3aO60POHUTH MpPOBe-
NeHHs1 OyIb-SIKMX MPOTECTHUX akli# Oins OyniBesb cymiB, 110 € Oe3nepeuHum
THckoM Ha cynmiB» [19, c. 10]. MoxHa KOHCTaTyBaTH, L0 3 4Yacy IMOSBH
BinnoBinHoi my6Jikatii, To6To 3 2007 poky, motpeba y Takih 3a60p0Hi e
6inble 3pocaa. PakTUYHO HAETbCS He JIMILE NPO THCK HA CYANiB, a mpo ix
LbKYBaHHS SIK 10, TaK i Mic/15 BUHECEHHS pilleHb. HpH LIbOMY «KOT$14i KOH-
LepTH» 3 y4yacTI0 NeSKUX MPOBIIHUX MOJITUYHHUX Hif4iB MepeHoCATbcs Oes-
nocepenHbo N0 3a/iB CynOBHUX 3acifaHb. Lle — fIBHe 3/10BKMBaHHS 3aKpim-
geHuM cT. 38 Konctutyuii YKpainu npaBoM Ha MupHi 3i6panHs. Posrasnatn
TaKy MOBENiHKYy $IK CIIOHTaHHY, fIK TakKHd c00i «crnajgax HapoAHOTO THiBY»
6yJso 6 HaiBHMM. MaeMo crpaBy 3 peTesbHO MiArOTOBJEHUMH i MpOMJauyeHH-
MH aKLiIMH 3 BUKOPHUCTAHHSIM Pi3HOMAaHiITHOI «HAO4YHOI aritauii», i3 3amisH-
HSM IIYMOTeXHiKM i 3 3aJyyeHHSM BEJHUKOi KiJIbKOCTi »KYypHaJiCTiB, fKi
«CMauHO» BiATBOPIOIOTH Lle AIHCTBO Ha TeJsJeeKpaHax i Ha doTorpadiax y
raserax.

[TinTpuMyrouu BHCJOBJEHY MPOMO3HULIiI0, BBAXKAEMO 32 HeOOXigHE 3aKpinu-
TH BiInoBigHy 3a60poHy abo LIISXOM IOMOBHEHHS 10 YMHHOTO 3akoHy «IIpo
cynmoycTpii i cratyc cynuiB», abo B 3akoHi Ykpaiuu «I1po mupHi 3i6panHs»,
NPOEKT SKOTO 3apa3 TrOTyeThCS.

BignosinHo mo 4. 2 cT. 47 3akoHy «cynns He 3000B’SI3aHUH NAaBaTH KO-
HUX TIOSICHEHb LIOJAO CYTi clpaB, siKi mepeOyBalOTh y HOro MpOBaAXKEHHI,
KpiM BMIAaJKiB, YCTAaHOBJEHUX 3aKOHOM». MoxXHa Oy/J0 6 NMPOAOBXKUTH LIO
OYMKY: He Julle He 3000B’sI3aHMH, aje § He Mae NpaBa AaBaTH Taki MOsicC-
HEeHHS 10 3aKiHUeHHsl NPOBA’KEHHS y CIpaBi, OCKiJbKH HOr0 BUCJOBJIOBAH-
Hs Morsii 6 OyTH poO3LiHeHi K BUKJAM Mo3ulii mo crpai. [IpoTe, Hiuo He
3aBaxkae cynni nmybJiuyHo, B TOMY 4McJi yepe3 3acobu MacoBoi iHpopmallii,
MOSICHATH MOTHBHW NPUUHATOrO HUM pilleHHS y 3pO3yMiJid anasg rpoMan-
CbKOCTi popMi, 0COOJIMBO TIO ClipaBax, siKi BUKJAWKAIOTb 3HAYHUH CYCIiNbHUH
intTepec. Lle meBHOW0 Mipoto crpusijio 6 MiABUILEHHIO CYCMiNbHOI AOBipU 10
Cymy.

I ocranHe. Ha wmicusix mpomoBXkKyeTbcsl NMPAKTHKA BKJIOYEHHS CYIIiB J10
CKJamy pi3HUX KOMicCili i KOMiTeTiB, fKi CTBOPIOIOTBCS I/ KOJEKTUBHOTO 00-
FOBOPEHHS | BHpilIeHHS THX UM [HIIMX NUTAaHb MICLIeBUMM NEpPKaBHUMH al-
MiHiCTpauiHMH U opraHamMy MicCLIeBOTO CaMOBDAYBaHHS, SK MPABUJO, 3 MPHU-
MiTKaMH y pilL€HHSIX «3a 3TOM0I0». HpH LbOMY CYAIi HanalTb TaKy 3rofdy,
He 0axKaloyMu NCyBaTH BiIHOCUHM 3 MiCLI€BOIO BJANOI0 i TAKUM YHUHOM, IO
CyTi, NIEMOHCTPYIOTh 3aJeKHiCThb Bin Hei. Bepyun ydyacTb y poboTi Takux
OpTaHiB, CyAli 3MylLIeHi BUPILIYBAaTH MUTAHHS, SKi HE MAlOTh BiHOLIEHHS OO
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chepu CYIOYMHCTBA, @ 3roJ0OM N030aBJeHi MOXKXJIUBOCTI PO3TJISAATH CHPaBU
LI0I0 3aKOHHOCTi yXBaJIeHUX pillleHb i BUMHEHUX MiH.

BapTo Bim3HauuTH, 110 U MpakTHKa NpsiMmo 3abopoHeHa y 4.4 cT.9 3a-

kKoHy Yxkpaiuu «IIpo mpokypatypy». Byso 6 joriuno, o6 taka 3abopoHa
mictunacsi i B 3akoHni «[Ipo cymoycTpi#t i craryc cynmiB».

BpaxoBytoun cycnifibHy 3HauyllicTb npobJjem 3abe3nedyeHHsI He3aJsex-

HOCTi CyAaliB, iX 0OTOBOPEHHS NOLIMbHO MPOJOBXKHTH B HAYKOBOMY i CYMIJi-
BCbKOMY CepeIOBHIL.
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AHortauis
HMoasancokuii 0. €. He3anexHicTb cyaai — npaBoBa i couiajbHa WiHHiCTb. —
Crarrs.

Y crarTi po3risifanTbecsl aKTyanbHi MpobJeMu 3a0esleueHHs He3ajexXHOCTI CynaiB 3a-

rasbHOi OpUCIUKLiT YKpaiHu. AHa/i3yeTbCsl CYTHICTb CYIIIBCbKOI HE3a/€XHOCTI K IepKaB-
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HO-TIPABOBOTO {HCTUTYTY i fIK COLia/JbHOI LiHHOCTI, CMiBBiAHOLIEHHS HEe3aJeXXHOCTI CyImdiB i
caMOCTiHHOCTI CyniB, He3a/lexKHOCTi i cBOOOAN CYNNiBCBKOTO PO3CYLy NPH BUKOHAHHI Mpode-
ciitHux 060B’s13KiB. KOMEHTYIOTbCS MOJMIOXKEHHSI HOPM Mi>KHapOJHOTO i €BPONEHCHKOTO MpaBa,
IIPUCBSIUEHUX He3aseXHOCTi CyAniB, pilleHb €BpONeHCbKOro cyny 3 IpaB JIOIUHU, AOCTIIXKY-
IOTbCSl MEPCIeKTUBH iX BpaxyBaHHS Yy 3aKOHONABCTBi YKpaiHW Mpo craTyc cyaniB. Poskpu-
BA€TbCS 3MiCT OKPEMHUX FapaHTill He3aJeXKHOCTi CyAniB, IKi HOCATb BHYTPIlUHIH i 30BHILIHIN
xapakrep. O6GIpyHTOBY€eTbCS HeOOXiMHICTb 0OMeKeHHS CyIAiBCbKOro iMyHiTeTy BiAmnoBigHO 10
pexkoMeHnnani# Benemiancbkoi Komicii, HOLiMbHICTD MPUTATHEHHS CYOAIB 0O MaTepiaabHOl
BiAMOBiNA/JBbHOCTI 3a 3aMONisIHY HUMH LUKOLNY.

Karouosi caosa: HeaalexHICTb CYyIIiB, CYAAIBCbKUH po3cyl, pekoMeHnauii BeHneniancbkol
KOMicii, rapanrii, cyqmiBCbKUU iMyHiTeT.

AHHOTAUHU A

Hoaanckuii 0. E. He3aBucumocTh cyabu — MpaBoBasi U collMajbHasi LUEHHOCTb. —
CraTbs.

B craTtbe paccMaTpHBAlOTCS aKTyaJsbHble NPpoOJeMbl obecreueHUs] He3aBUCHMOCTH Cylel
o0ueH PUCAUKLIME YKpauHbl. AHaIH3UpyeTCst CYLIHOCTb CyAeHCKOH He3aBHCHMOCTH Kak
rocylapCcTBEHHO-IIPABOBOIO UHCTHTYTA M KaK COLMA/NbHOH LIEHHOCTH, COOTHOLIEHHe He3aBUCHU-
MOCTH CYZAeH U CaMOCTOSITeNBHOCTH CYNOB, He3aBUCUMOCTH U CBOOOABI CyNeHCKOro ycMOTpe-
HHUS [IPU UCIIOJIHEHUH NPO(hecCHOHaNbHbIX 00513aHHOCTeH. KOMMEHTHPYIOTCS N0JI0KEeHUsT HOPM
MeXKIyHapOJHOro M eBPONEeHCKOro Npasa, MOCBSILIEHHBIX He3aBHCHMOCTH CyleH, pelieHHH
EBponefickoro cyna no npaBaM yesoBeKa, HCCJAEAYIOTCS MePCHeKTHBbl MX yueTa B 3aKOHOIa-
TeJbCTBE YKpauHBl O cTaTyce cylnel. PackpbiBaeTcsl cojep:KaHUe OTHEJNbHBIX FapaHTHH He-
3aBHCHMOCTH CyHeH, KOTOpble HOCSAT BHYTPEHHMH M BHelIHHH xapaktep. O60CHOBBIBaeTCS
HeoOX0JMMOCTb OTPaHUYEHHs] CyIeHCKOro MMMYHHTETa B COOTBETCTBHM C PEKOMEHIaLHUsIMU
BenenuaHncko#l KOMUCCHH, 11€J1eCOO0PA3HOCTh IPUBJIEUYEHUS] CYAeHd K MaTepHaANbHOH OTBET-
CTBEHHOCTH 3a NPHUYMHEHHbIH MMH Bpep.

Karouesvie crosa: He3aBUCHMOCTb Cylel, cynelickoe yCcMOTpeHHe, peKoMeHaauuu Bewne-
LMaHCKOH KOMHCCHH, FrapaHTHH, CydeHCKHH HUMMYHHUTET.

Summary

Polyansky Y. E. Judge's independence — legal and social value. — Article.

Actual aspects of independence guaranteeing of common jurisdiction courts are
scrutinized in the article. Judge’s independence essence is analyzed as legal institution and
social value, correlation of judge’s independence and court autonomy, judicial discretion
are researched. Provisions ol international and European law concerning judge’s
independence, decisions of European Court on Human Rights are commented, the
prospects of their consideration in national legislation on judge’s status are investigated.
The essence of several judge’s independence guarantees, having interior and exterior
character, are exposed. Necessity of limitation judicial immunity due to recommendations
of Venice Commission is substantiated, likewise reasonability of material responsibility for
inflicted harm.

Keywords: judicial independence, discretion, Venice Commission recommendations,
guarantees, judicial immunity.



