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JucepTaliis € mepuIvM y BITYU3HSHIN HayIll IUBUTBHOTO MPOIIECYaTbHOTO MpaBa
CHeniaJbHUM HAYKOBUM JOCIIJDKEHHSM CYJIOBHUX BHUTPAT Yy LMBUIBHOMY IIpolieci
VkpaiHu, 3A1iiCHEHUM B YMOBax OHOBJIEHOTO LHMBUIBHOTO MPOLECYaTbHOTO
3aKOHOJAaBCTBA Ta €BPOIHTErPAIIHHUX MPOIIECIB.

VY HaykoBOMY JOCJIIIKEHH] 3/11ICHEHO KOMIUIEKCHUH aHalli3 CyJOBUX BUTPAT SIK
PI3HOBUY TPOLIOBUX BUTPAT 1 SIK 1HCTUTYTY UUBUIBHOTO MPOLIECYaJbHOIO IpaBa.
Hanane oOrpyHTyBaHHS TEOPETUYHUX Ta MPAKTUYHUX MMOJOKEHD PO CYJI0B1 BUTPATH
B IIMBLIBHOMY IPOIIECI, BUSIBJIECHO Ta BUPIIICHO JEsAKI MOB’sA3aHI 3 I[UM MPOOJIeMU
IOpPUJINYHOI HAYKHU Ta TPAKTHUKHU.

BuzHaueHo 3MICT TMOHATTS Ta OPUAWYHY HOPUPOLY CYIOBUX BHUTpaT.
[IpoananizoBaHO ICHYIOY1 HayKOBI MOTJISU 1100 PO3MEKOBYBAHHS CYJIOBHX BUTpAT
Ha CyJIOBI BUTPATH Y «IIUPOKOMY» CEHCI SIK BUTPATH JE€p>KaBU Ha (DYHKIIOHYBAHHS
CYJIOBOi CUCTEMHU Ta CYJIOBI BUTPATH Yy «BY3bKOMY» CEHCI SIK BATPATH CTOPIH Ta THIITUX
YYaCHUKIB CIPaBH, MOB’S3aH1 3 PO3TISAIOM Ta BHUPIMICHHSM KOHKPETHOI LUBIIBHOI
crpaBu. BcTaHOBIIEHO, 1O JUIsi PO3KPUTTSI CYTHOCTI MOHATTSI «CYJIOB1 BUTpPATU» B
HayIll IUBUILHOTO MPOLECYAIBHOIO MTpaBa MOKe OyTH BUKOPHUCTAHE JIUILIE «BY3bKE»
HOr0 pO3yMIHHS.

Posrasnaroun cy10B1 BUTPATHU SIK IHCTUTYT HUBIILHOTO MPOIIECYAIbHOTO MPaBa,
OKPECJIEHO KOJIO CYyCHUIBHMX BIJIHOCHH, SIKI PETYJIIOIOTh HOPMHU JAHOTO 1HCTHUTYTY.
BcTaHOBIEHO BIIMIHHOCTI 1HCTUTYTY CYAOBHX BHUTpPAT Yy LMBUIBHOMY MpPOLECI BiA
IHCTUTYTY CyJIOBUX BUTPAT Y KPUMIHAJIIbBHOMY IPOLECI.

VYnockonaneno knacudikamito cygoBux ButpaT. Knacudikaiiss BuTpart,
OB’ SI3aHMUX 3 PO3IJISAOM CIIPaBH, 3[1MCHEHA 332 TAKUMU KPUTEPISIMU SIK Yac HECEHHS

BUTpAT, CYO’€KTH, SIKI MEPBICHO MOHECIM BUTPATH Ta METAa HECEHHS BUTpaT. Taka



Kiacudikaiisg HaKpalie XxapakTepusye 3B’ 130K JJaHUX CYJIOBUX BUTPAT 3 KOHKPETHOIO
[UBUIBHOIO CIIPABOIO Ta JA€ MOKJIUBICTh BIAMEKYBATH iX BiJ IHIIMX BUJIB IPOLIOBUX
BUTpAT.

Po3kputo 3MicT (QyHKLIA 1HCTUTYTY CYJIOBUX BHUTpar. BcTaHOBiIEHO, IO
IHCTUTYT CYJOBUX BHUTpPaT BUKOHYE PEryJATHBHY, MNPEBEHTUBHY, CTUMYIIIOIOUY,
KOMIIEHCallliHy Ta ¢ickanbHy (¢QyHKUii. PerynartuBHa (QyHKIIS OTpUMY€E CBOE
BUPAXEHHS Y 3aKPIIUICHH] HOPM 1HCTUTYTY Cy/JOBHUX BUTPAT Ta iX BIUIMBI HA IOBEIIHKY
JOJIEN MIISAXOM HaJaHHS Cy0’€KTMBHUX IpaB 1 MOKJIAJCHHS IOPUIUYHUX 000B’S3KIB
110/10 HECEHHS (OTIaTH ), 3a0€e3MeUeHHs, PO3NOALTY (BIIIKOAYBAHHS) Ta TOBEPHEHHS
CYJIOBUX BHUTpAT, a TAaKOX BCTAHOBJICHHS MOPSAJIKY BUMHEHHS MNPOLECYyaIbHHUX 1
o0 ix peanizaiii. [IpeBeHTUBHA QyHKIIIS CyJAOBUX BUTpAT MOJISTAE Y 3a00IraHH1
npej’ IBICHHIO 3aB1IOMO  O€3MiJICTaBHUX, O€3MEepPCINeKTUBHUX Ta Jpi0’sI3KOBUX
M030BIB, 3JIOBXXKMBAaHHIO CTOPOHAMHM CBOIMHM IMpoliecyaJbHUMU mpaBamu. llixg
KOMIIEHCALIMHOI (YHKIIE€I0 HEOOXIJHO PO3YMITH TAKUU BIUIUB HOPM IHCTUTYTY
CYJIOBUX BUTpAT Ha CYCIUIbHI BIIHOCUHH Yy c(epi CYyJOUMHCTBA, 32 SIKOIO0 YYaCHUKHU
CyJIOBOTO TIpOLIECY OTPUMYIOTh CIPABEAJIMBY KOMIICHCALII0 IOHECEHUX HHUMH
CYJIOBUX BUTPAT 32 BCTAHOBJICHUMH YNHHUM 3aKOHOJABCTBOM IpaBuiiamMu. PicKalibHa
(yYHKIIiSI CyTIOBUX BUTPAT CTOCYETHCS JIUIIIE CYyA0BOTO 300py Ta MOJATa€e y HAIOBHEHHI
crietianibHOrO GoHAY JlepxaBHOT0 OHOKETY YKpaiHU, KOIITH SKOTO CIPSIMOBYIOTHCS
Ha 3a0e3MeYeHHs 3A1MCHEHHS CyJOYMHCTBA Ta (YHKLIOHYBAaHHS OpPraHiB CYJOBOi
BIIA/U.

Hanmano omiHKy XapakTepy BIUIMBY JE€SKUX MPUHIMIIB  IUBUILHOTO
CYJIOYMHCTBA HA IHCTUTYT CyA0BUX BUTpaAT. Cepe/ TAKUX MPUHIIUITIB HaO1JIbIlIe yBaru
NPUAUICEHO TPUHLMIAM CIPaBEUIMBOCTI, BEPXOBEHCTBA IpaBa, JAOCTYIHOCTI
IPaBOCYJs, PIBHOCTI BCIX MEPEJ 3aKOHOM 1 CYJIOM, BIJIIKOJYBaHHS CYJOBUX BUTPAT
CTOPOHH, HAa KOPUCTH AKOi YXBaJIEHE CYZOBE PIlICHHS. AHANI3yI0UHU CIIBBIHOILIECHHS
IHCTUTYTYy CYJOBHX BHUTpAaT Ta [II0 MOPUHIUIY JOCTYMHOCTI MPaBOCYIAs,
c(OpMYJIBLOBAHO MEPENTIK YMOB, 32 SIKUX MIPABOBUW THCTUTYT CYJIOBUX BUTPAT MOKHA
BBOXATH TAaKUM, W10 CIpHUS€, a HE MNEPElIKOJKAa€ JOCTYNHOCTI mHpaBocyias. Y

KOHTEKCT1 [1i NPUHIMIIB CIPaBEAJIMBOCTI, BEPXOBEHCTBA IpaBa Ta PIBHOCTI BCIX



nepe;;  3aKOHOM 1 CyJOM  OOIPYHTOBaHO  JIOUUIBHICTh  3aCTOCYBaHHS
Tu(dEepeHIiioBaHOro MIIXOAY A0 PI3HUX TPYN TPOMAJSH NUISIXOM BCTAHOBJICHHS
MEBHUX I, SIKI KOMIEHCYIOTh (DIHAHCOBY HECIPOMOXKHICTH TAaKUX T'POMAJISTH
CIUIATUTH BCTAHOBJIEHI CTaBKM CyJOBOro 300py @pu 3BE€pPHEHHI JO CYIy,
3a0€3Meuyourd TUM CaMUM JOCTYMHICTh MPaBOCYsS JJisl BCIX BEPCTB HACEJICHHS. Y
3B’SI3KY 3 IIUM JIOCHIPKEHO MiJCTAaBH Ta MPOIECyalbHUN MOPSAIOK 3BUIBHEHHS BIJ
OILUTIaTU CYAOBOrO 300py IpH 3BEPHEHHI 10 CYyNy, BIACTPOUYEHHS Ta PO3CTPOUYEHHS
CIUIaTH CYyJ0BOTro 300py a00 3MEHIIEHHS PO3Mipy HOTO OIIaTH.

[IpoananizoBaHO MOHATTS, CYTHICTh Ta BUJIU CYJIOBOTO 300py. XapaKkTepu3yrouu
CYTHICTb CyJOBOTO 300py, OyJ0 BCTaHOBJIEHO (PYHKIIII CyJOBOTO 300Dy, 3/1MCHEHO
CIIBCTaBJICHHSI CYJI0BOT0 300py 3 MOJaTKaMu Ta 300paMu, 110 BXOJATh JI0 MOJIaTKOBOT
cUCTeMH YKpaiHHu, a TaKoX 3 JEAKMMH IHIIUMH IUIaTeKaMH, TAKUMHU SIK JIEpKABHE
MUTO, BUKOHaBYUH 301p 1 CyJIOB1 BUTPATH, [TOB’A3aH1 3 PO3MIISAOM ClipaBu. BusHaueHo
O0COOJMBOCTI MOPSAKY Ta pO3MIpYy OIUIaTH CYJIOBOrO 300py Mpu Mpes’ siBICHHI
MMO30BHUX BUMOT, KOJIM B OJIHIM cIpaBi 00’€IHAHO KiJbKa MO30BHUX BUMOT ab0 Mae
MicCIle IpolieCyalibHa CIIBYYacTb.

3anponoHoBaHO kiacu(diKyBaTH CyJIOBUM 301p 3a XapakTepoM CTaBKU: Ha
cynoBuH 301p 3 (IKCOBAHOI Ta MPOMOPIIINHOI CTABKOIO; 32 MOPSAKOM OIJIaTH: Ha
CylnoBUH 30ip 31 3BHYAlHUM Ta NUJIGFOBUM TMOPSAKOM OIUIATH; 32 00’ €KTOM
CIpaBIISIHHS: Ha CyJOBUM 30ip 3a 3BEpPHEHHS JI0 CyAYy Ta 3a BUMHEHHS OKPEMUX
npolecyalbHuX JIH.

OxapakTepru30BaHO BUTPATH Ha NMPOQeCiiiHy MpaBHUYY JTONOMOTY Ta 1HII BUAU
CyJIOBUX BHUTpAT, MOB’SI3aHUX 3 PO3IJISIOM CIIpaBH, a caMe: BUTpPATH, MOB’s3aHi 3
CYyJIOBUM JIOKa3yBaHHSIM, 1 BUTPATH, MOB’3aHl 3 SIBKOIO JI0 CyAy Ta 3a0€3MeUYEHHSIM
y4acTi B CIpaBl YYaCHUKIB CYJIOBOTO Mpolecy. 3A1MCHEHO PO3MEKyBaHHS OIJIATHOT
npodeciitHoi MPaBHUYOI JOMOMOTH, BUTPATH Ha 31MCHEHHS SIKOi BXOJATh IO CKIIATy
BUTPAT, MOB’SI3aHUX 3 PO3TJSIOM LUBUIBHOI CIpaBH, Ta O€30IUIATHOI BTOPUHHOT
MPaBOBOi JOMOMOTH, fKa SIBJIS€ COOO BHUJ JEP>KaBHOI TapaHTii, 110 MOJATae y
CTBOPEHHI PIBHUX MOKJIMBOCTEH IJIs AOCTYIy OCIO 10 MPaBOCYAJA, BUTPATH HA SKY

SHifICHIOIOTBCH 3a PaxyHOK ACPKaBU Ta HC BKIIOYANOTHCA OO CYAOBUX BHTpPAT Y



IMBUIBHUX CHOpaBax Yy MpolecyalbHOMY po3yMiHHL. JlocipkeHo mpoOieMy
3MIACHEHHS CIIPaBEJIMBOI KOMIICHCAllll BCIX BUTpAT, MOHECEHUX JTOOPOCOBICHOIO
CTOPOHOIO CYJIOBOTO Mpoliecy Ha mnpodeciiiny MpaBHUYY AOMOMOTY SIK BaXJIHBOI
rapanrii 3a0e3ne4eHHs mpaBa 0coOu Ha KBajli(h1KOBaHY MPABOBY JOMOMOTY, 0 Ja€ Tii
MOXJIMBICTh y MOBHIA Mipl peaii3yBaTh NpaBO HA CYJOBUN 3aXHCT B LHUBLILHOMY
npoiieci. BcTaHOBIIEHO MaTepiaibHO-IIPABOBUI Ta MPOIECyalbHUN aClIEKTH CYJIOBUX
BUTpAT Ha NpodeciiiHy mpaBHUYY J10NOMOry. PO3riasiHyTO nesKl NUTaHHS, OB’ sI3aHI 3
(GopMOI0 Ta 3MICTOM JAOrOBOPY MPO HAJAHHS MPABOBOI JOIIOMOTH, SIKUW YKIIaa€ThCS
MDK aJBOKaTOM Ta KJIIEHTOM IOJO MPEICTABHUIITBA IHTEPECIB OCTAHHHOTO B CY/I.
JlociIzkeHo MOpAIOK Ta CIIOCOOM 00UMCIIEHHSI TOHOpapy aJBoKaTa, 30KpemMa, TaKoro
HOro pi3HOBUY SIK TOHOPAP YCIIXY, YMOBHU Ta MOPSAAOK BIAIIKOAYBAaHHS TAKUX BUTpPAT.
OxpecieHo nepenik JOKYMEHTIB, SIKi MalOTh OyTH MOAaHI CTOPOHOK N0 Cyny s
MIJITBEP/IPKEHHS] TTOHECEHUX HEH BUTpAT Ha mpodeciiiHy mpaBHUYY JOMOMOTY Ta
3a/I0BOJICHHSI CYJIOM BHUMOTH NP0 iX BIJUIKOJYyBaHHS. B KOHTEKCTI BCTaHOBIICHHS
PO3YMHOI HEOOXIAHOCTI BUTpAT Ha MpoQeciiiHy MpPaBHUYY JOMOMOTY PO3TISHYTO
MUTAHHS OPO T€, Y4 MOXYTh BBAXKATUCS TAaKUMHU BUTPATHU HA KUIBKOX aJIBOKATIB Y
OJIHIH CIIpaBl.

Cepen BUTpaTH, OB’ sA3aHi 3 CyJIOBUM JOKa3yBaHHSM, OyJIO AOCIIHKEHO CyA0BI
BUTPATH, TIOB’A3aHI 3 TMPOBEJICHHIM €KCHEePTH3U, BUTPEOyBaHHSIM JOKa3iB,
MIPOBEICHHSM OTJISy J0Ka31B 3a iX MICLIE3HAXOKEHHIM, 3a0e3MeueHHsIM J10Ka3iB. B
Ipoliecl aHalli3y CyJIOBUX BUTpAT, OB’ SI3aHUX 3 SIBKOIO JO CyJy Ta 3a0e3MeUeHHAM
y4acTi B copaBi CyO’€KTIB MpoleCcy Ta 3alHTEPEecOBaHUX OCi0, OyJO PO3IIISIHYTO
BUTPATH, TOB’sA3aHI 3 MEPEi3J0M JO IHIIOIO0 HACEJIIEHOrO0 MYyHKTY CTOPIH Ta iXHIX
MPEJCTABHUKIB, & TAKOXK HAMaHHSIM XUTJa, KOMIIEHCAIIis 3a BTpaueHUI 3apO0ITOK YU
BIIpUB BiJl 3BUYAWHHUX 3aHATh; BHHAropoja 3a MOB’si3aHy 31 CIpPaBoi poOOTY,
BUKOHAHY €KCIIEPTOM, CHEIIaIICTOM YU MepeKiIagadyemM, a TaKoK BUTpATH OB’ s13aHl 3
BUKJIMKOM JI0 CYJy CBIJIKIB, €KCIEPTIB, €KCIEpTIB 3 MHUTaHb IpaBa, CHEIaTiCTIB
nepekiaaaaydiB. Po3risiHyTO HasiBHI y CyJOBIM HpakTULl MpoOJeMH, MOB’s3aHl 3
OIUTIaTOK0 BUTPAT HA MPOBEJIEHHS CYJIOBOI €KCHEPTHU3H, SIKI BUHUKAIOTh y 3B’SI3KY 3

3JIOBXXMBAHHAM CTOPOHAMH IIPABOM Ha 34a4BJICHHSA KIIOIIOTAHHSA IIPO IIPU3HAYCHHA



€KCIIEpTU3H; BHCOKOIO BapTICTIO JEAKUX BU[IB CYJOBOi €KCIEPTU3U; BIJIICYTHICTIO
MOKJIUBOCTI KOHTPOJK 3 OOKy CyAy 3a BHU3HAYEHHSM BapTOCTI Ta CTPOKOM
MPOBEJECHHS EKCIIEPTU3H; BIJCYTHICTIO 3aKOHOJIABYOTO MEXAHI3MY OCKap>KeHHS
BApTOCTI CYJIOBOi €KCIEpPTHU3U Ta MOKIAJACHHS Y BUKIIOYHUX BUMAJKaX BUTPAT Ha
MPOBEJICHHSI €KCIIEPTU3U Ha JEPKaBy.

JocniakeHo BU3HAYEHU 3aKOHOIaBCTBOM MOPSIIOK OTUIATH CYJOBUX BUTpAT. Y
3B’SI3Ky 3 HAABHICTIO MPSIMOT1 3alIeKHOCTI PO3MIPY OIUIATH CYJOBOrOo 300py BiJ
XapakTepy Mpej’ iBICHUX 10 Cyly BUMOT (MI030BHI UM HEMO30BHI1), a TAKOXK BiJ TOTO,
Yy € Mpeq’siBICHUN A0 CyAy I030B MAalHOBMM YM HEMAaWHOBHMM, IMPOCIHIJIKOBAHO
BIIMIHHOCTI MI>K MAfHOBUMH Ta HEMAaMHOBUMHU IMO30BHUMH BUMOTaMH 3a JOIIOMOT'OIO
TaKUX XapaKTEPUCTUK: BHUJ MO30BY; XapaKTep MpaBa YU OXOPOHIOBAHOTO 3aKOHOM
1HTEepecy Mo3uBaya, Ha 3aXHUCT SIKOTO BOHU IpeJ siBJIEH1, Ta 000B 43Ky BIANOBIIAYa,
SAKUWA KOPECMOHY€E I[bOMY IMPaBy Ta Ha MPUMYCOBE BUKOHAHHS SIKOTO IMpeJ SIBICHO
M030B; CIOCI0 3aXUCTy IpaBa, 00paHUil TO3UBAYEM.

XapakTepu3yroun NOpsI0K BUSHAYEHHS PO3MIPY CYJOBUX BUTpAT y CIIpaBax 3a
MaifHOBUMH MO30BaMHU, PO3TIISIHYTO TaKy BaXJIUBY XapaKTEPUCTUKY MMO30BHUX BUMOT
SK I[1Ha TO030BY, 110 MICTUTh BAXJIMBY JJIA CYIly 1H(OpMAIlit0 Mpo IpOLIOBUN BUpPa3
BApTOCTI TUX MAaHOBUX OJar, 010 SKUX MpeJ’ IBICHO M030B A0 cyay. JochaikeHo
JesiKl TpoOJIeMU BU3HAUEHHS I[IHU MO30BY B OKPEMHX KaTEropisix HUBIIBHUX CIIPAaB.
[IpoananizoBaHo NmpaBoBUM MexaHI3M (piHAHCYBaHHS CYJOBHUX CIIOPIB CTOPOHHIMU
ocobamu (1HBECTOpaMH), sIK1 HE € YYaCHUKAMM CYZOBOTO MPOIIECY, 10 ICHY€E B JEIKUX
1HO3eMHUX KpaiHax, 30kpema B HiMeuuyuHi, oKpecieHO HOro OCHOBHI MepeBaru Ta
HEJIOJIIKH, & TAKOK MPOaHaIi30BaHO MEPCIEKTUBYU 3aMPOBAKEHHS JaHOTO MEXaHI13My
B HAIIIH JIepIKaBl.

CpopmynbOoBaHO BH3HAYEHHS MOHSTTS «3a0€3MEUYEHHSI CYJOBUX BHUTPAT» SIK
BXKUTTSI CYJJOM 3a BJIACHOIO IHIIIATHBOIO YM 3a KJIOMOTAaHHSIM CTOPOHU 3aXO/IiB,
CIpSIMOBAHUX Ha TapaHTyBaHHsS peajbHOI OIUIATH CYJAOBUX BUTpPAT HA BUYMHEHHS
OKpPEMUX MPOLIeCyaIbHUX 1 a00 BIJIIKOyBaHHS BUTPAT JOOPOCOBICHOI CTOPOHU Ha
npodeciiiHy mpaBHUYY JIOMOMOTY Ta IHIIUX CYJIOBUX BUTpPAT, OB’ SI3aHUX 3 PO3TIISIOM

crpaBu. PO3KpUTO 3MICT JaHOi MpoLEIypd Ta MiACTaBU 3aCTOCYBAHHS, a TaKOX



BCTAHOBJICHO ii BIAMIHHOCTI BiJl MONEPEIHBOI OTUIATH CYI0BUX BUTpaT. JloBeaeHo, 110
3ampoBaIXKEHHS IAaHOTO MIPOIIECYAIbHOTO IHCTUTYTY HaJla€ Cy/ly Ta y4aCHUKAaM CIIPaBU
JOIATKOBUM TpOIECyalbHUM 1HCTPYMEHT, L0 MOXE€ OyTH BUKOPUCTAHUU st
JOCSITHEHHS TPhOX OCHOBHUX IIIJIEH: 3aXMCT  BiJl  3JOBXKUBAaHHS  MpPaBOM  Ha
npej’ IBJICHHSI T030BYy, 30KpeMa, Mpejd’ sIBICHHS 3aB1IOMO O€3IiICTABHUX TM030BIB;
rapaHTyBaHHS PEalbHOTO BIJIIKOAYBaHHS JTOOPOCOBICHIM CTOPOHI MOHECEHUX HEIO
CyJIOBUX BHUTpaT; MPOTUJIS 3JIOBKUBAaHHIO yYaCHUKAMHU CIpPaBU  CBOIMH
MpoIleCyalbHUMU TpaBaMU Ha 3adBJICHHS KJIOMOTaHb NP0 BUKIUK CBIJIKa,
MpU3HAYEHHSI EKCIEepTHU3W, 3aJy4eHHsS CHelianicTta, mnepekiagaya, 3a0e3leueHHs,
BUTPeOyBaHHS a00 OIS I0KA31B 32 X MICI[€3HAXOKEHHSIM.

OxapakTepu30BaHO HasABHY  3aKOHOJABYYy BHUMOTY IIOJAO  IOJIaHHS
MONEepPeHLOT0 (OPIEHTOBHOTO) PO3PaXyHKy CYMHU CYJIOBHX BUTpPAT, sIKa AUCIUILIIHYE
CTOPOHM B NMUTAHHSAX HAJIEKHOTO (DIKCyBaHHS Ta OOJIKY CBOiX CYJIOBHUX BHUTpAT, a
TaKOX Jla€ MOXJIMBICTh peajli3yBaTH MOJIOKEHHSI MPOLECYaJbHOIO0 3aKOHOJABCTBA
o0 3a0e3MedyeHHs CyAoBUX BUTpar. JlOCHiIKEeHO mpolecyaabHU MOPSIIOK
3a0€3IeUeHHs MONEePeIHhO0 BU3HAYEHUX MaNWOYTHIX CYJOBHUX BUTpAT HA BUMHEHHS
MEBHUX MPOIECyalTbHUX 1 (BUKIMK CBIJIKa, IPU3HAYCHHSI €KCIIEPTU3U, 3aTyUYCHHS
crienianicta, nepekiaaaya, 3abe3neueHHs, BUTpeOyBaHHS a00 OrJisA[ JI0Ka3iB 3a ix
MICLIE3HAXO/KEHHSIM), a TaKoX 3a0e3MeYeHHs MONepeqHbO BU3HAYEHUX MaiOyTHIX
BUTPAT BIANOBIJaYa HA MpoQeciiiHy MpaBHUYY TOMOMOTY Ta 1HIIKUX BUTPAT, SIKI Mae
MOHECTHU BIANOBIAAY Y 3B’S3KYy 13 PO3MJISOM CHOpaBU (3a0e3medyeHHsT BUTpAT Ha
npodeciiiHy mpaBHUYY AonoMory). JlociiakeHo MpaBoBUU MEXaHI3M CTPaxXyBaHHS
CYyJIOBUX BHUTpAT Ta MPOAHAII30BAHO HOPUIUYHY MPAKTUKYy HOro 3aCTOCYBAHHS B
VYkpaini.

OxapakTepr30BaHO MPOIECyATbHUN MOPSAOK PO3MOALTY CYJOBUX BUTPAT, IO
3M1MCHIOETHCS SIK CYJIOM MEPIIOi, TaK 1 Cy/IaMH aneisiiiHol Ta KacalliifHO1 1HCTaHIII}.
BcTanoBneHo 3MICT KaTeropii «po3moJill» CyJI0BUX BUTpAT Ta MOro BIAMIHHOCTI BiJl
MOHATTS. «KOMIEHcalisl (BIAMIKOAYBaHHS)» CYJIOBHX BHUTpPAT, BU3HAYEHO OCHOBHI
O3HAaKH PO3MOJILTY Ta KOMIEHcallil (B1IIKOIyBaHHS ) CYJOBUX BUTPAT. PO3KpUTO 3MiCT

TaKMX KPUTEPIIB BU3HAUEHHA Ta pO3MOAULY CYIAOBUX BUTpAT fAK iX JIMCHICTB,



HEOOXIJHICTh Ta PO3YMHICTb iX po3mipy. OKpeciaeHo KOoJIo MPOLECyabHUX Cy0’ €KTIB,
K1 MalOTh MPaBO HAa KOMIIEHCAIil0 (BIJILIKOIYBAaHHS) CYJOBUX BHUTPAT. Y TOUHEHO
MOPSAOK BIAIIKOAYBaHHS CYJIOBUX BUTpAT y BUIAJIKaX BUHHUKHEHHS MPOIECyaTbHOT
CHIBYYacTl, 3aMIHM HEHAJIEKHOTO BIJANOBIJAYa, a TaKOX y BHUIAJKY, KOJHM OJHA 31
CTOpIH 3BUJIbHEHA 3aKOHOM BI1Jl 000B’SI3KY iX oruiaTh. Bu3HaueHO MOPSA0K pO3NOIALTY
CYJIOBUX BUTpAT y pa3l YaCTKOBOI'O 3a/I0BOJIEHHS YM BIJIMOBH Y 3a/I0BOJIEHHI BUMOT
TPEThOi 0COOM, siKa 3asiBJiS€ CaAaMOCTIMHI BUMOTH IOAO MpEAMETa CIOpY, a TaKOXK
KOMIIEHCAallli CyJOBUX BUTPAT TPETHOI OCOOU, siIKa HE 3asIBJsI€ CAMOCTIMHUX BUMOT Ha
IpeaAMET cropy. Po3rissHyTO mUTaHHS MpO TE€, HA KOro caMe Mae OyTH IMOKJIaIEHO
000B’S130K BIIIIKOIYBaHHS CyJOBUX BUTpAT BIAMNOBIAa4a y BUIMAJIKY BIIMOBHU Cy1y B
M030B1, IPe’ IBJICHOTO MPOKYPOPOM a00 1HIIIUM OPraHOM YU 0CO00I0, IKUM 3aKOHOM
HaJIaHO TIPaBO 3BEPTATHUCS JI0 CY]ly B IHTepecax IHIIHUX OCI0.

BcTranoBieHo 0coOJIMBOCTI ClielialibHOI CyA0BO1 MPOLIEAYPH, IPU3HAYEHOT TS
BUPIIICHHS MUTAHHS MPO PO3MOAIN CYyJAOBUX BUTPAT, KA MPOBOJIUTHCS BXKE MICHS
YXBaJIEHHS CYJOBOTO PIIIEHHS y LUBUIBHIA CIpaBli Ta 3aBEPUIYETHCS YXBAJICHHSIM
I0aTKOBOrO pimeHHss. OOrpyHTOBAHO 3aJI€KHICTh BUPIIICHHS CYJOM MUTAHHS MPO
MPU3HAYEHHS CYJIOBOTO 3aCiJaHHA I PO3NOJAUTY CYAOBUX BHUTPAT BiJ pe3yjbTaTy
BUPIINICHHS TO30BHUX BUMOT.

JocnikeHo mpouecyanbHU TOPSIAOK 3A1MCHEHHS CylaMu amnemsiiiiHol Ta
KacaliiHoi 1HCTaHLIi TakKUX JBOX OKPEMHX MPOIECYyaJbHUX [l1i MO0 PO3MOJALTY
CYJIOBUX BUTpPAT SIK PO3MOJILI MK CTOPOHAMH CYJOBUX BUTPAT, IOHECEHUX HUMH 1]
yac anessiiiHoro (kKacaliiHoOro) po3Trisiay IIMBUIBHOI CHpaBU Ta MEPEePO3NMOLIT
CYyJIOBUX BHTpAT, MOHECEHMX CTOPOHAMHM B CYJI NEPIIOi IHCTAaHIli, SKIIO CYy.1
anessiifHOI YM KacaliifHoi 1HCTaHIlli, HE TMepeJalodu CIpaBU HAa HOBUU PO3TJIS,
3MIHIOE pillIeHHs a00 yXBaJllO€ HOBE PIllIEHHS MO CyTi crnopy. JlocmiakeHo miacTaBu
Ta NOPSAJIOK MOBEPHEHHS CIUIAYE€HOI CYyMH CYJIOBOTO 300pYy.

CdopmynboBaHO HAYKOBO OOIPYHTOBAHI MPOMO3UIIII MO0 BIOCKOHAJIEHHS
[IPaBOBOTO  pEryJjlOBaHHS IWUTaHb, TIOB’SI3aHUX 3 HECEHHsAM (OILUIATOI0),

3a0€3IeUeHHSIM, PO3MOA1IOM (BIAMIKOAYBAaHHSIM) Ta IOBEPHEHHSIM CYJIOBUX BUTpAT.



Knrwouoei cnoea: npaBocynisi, IUBUILHUM Mpoliec, CyJOBl BUTPATH, CYJOBUU
301p, TOHOpap aJABOKAaTa, 3a0€3MEUECHHS CYyJ0BUX BUTpPAT, PO3MOJILI CYJOBUX BUTpAT,

BiI[HIKOI[YBaHHH CyJO0BHX BUTpaAT.

SUMMARY

S.Ye. Ustiushenko. Legal fees in Ukrainian civil proceedings. - Qualification
thesis as a manuscript. Dissertation for the degree of Doctor of Philosophy in 081 —
Law. — National University “Odesa Law Academy”, Odesa, 2021.

This dissertation is the first special scientific research of legal fees in Ukrainian
civil proceedings in the Ukrainian science of the civil procedural law performed against
the backdrop of the updated civil procedural law and eurointegration processes.

In this research paper, we have performed a complex analysis of legal fees both
as a type of cash expenses and as an institute of civil procedural law.

We have provided the legal framework for theoretical and practical provisions
on legal fees in civil proceedings, detected and solved certain related problems of
jurisprudence and legal practice.

We have defined the content of the term and legal nature of legal fees. We have
analysed the existing scientific approaches to distinguishing legal fees into two groups:
legal fees in general, i.e. public expenses for legal system functioning and specific legal
fees, 1.e. expenses of parties and other parties to the case relating to trial and ruling in
a particular civil case.

We have established that in order to disclose the essence of the term “legal fees”
in the science of civil procedural law, we can only use its specific meaning.

When considering legal fees as an institute of civil procedural law, we have
outlined the scope of social relations governing the norms of the institute.

We have established how the institute of legal fees in civil proceedings differs
from the institute of legal fees in criminal proceedings.

We have perfected the classification of legal fees.



We have performed classification of expenses relating to trial of the case using
the criteria as follows: time of incurring expenses, original bearers of expenses and the
purpose of incurred expenses. The above classification provides the optimal
characterisation for the relation of the above legal fees to a given civil case and make
it possible for us to distinguish them from other types of cash expenses.

We have disclosed the contents of functions of the institute of legal fees.

We have established that the institute of legal fees performs regulative,
preventive, stimulating, compensatory and fiscal functions. Regulative function is
expressed in fixation of the norms of the institute of legal fees and their influence on
human behaviour through provision of subjective rights and imposing legal obligations
concerning payment, allowance, allocation (compensation) and reimbursement of legal
fees as well as establishment of the procedure for performance of procedural acts
concerning realisation. Preventive function of legal fees lies in prevention of filing
intentionally non-validated, futile and minor lawsuits or the abuse of process by parties.
Compensatory function means the influence of norms of the institute of legal fees on
social relations in the sphere of judiciary leading to parties to the case receiving a fair
compensation of the legal fees incurred by them under rules as set forth in the
applicable legislation. Fiscal function of legal fees concerns legal fees only and lies in
money payment to a special fund of the Public Budget of Ukraine that finances the
judiciary and facilitates functioning of judicial bodies.

We have assessed the nature of influence of certain principles of civil
proceedings on the institute of legal fees. Among the above principles, we have most
focused on the principles of fairness in the application of the law, supremacy of law,
accessibility of justice, equality of everyone before the law and court, reimbursement
of legal fees of a party in favour of a winning party. When analysing the correlation
between the institute of legal fees and the effect of the principle of accessibility of
justice, we have compiled the list of terms and conditions subject to which the legal
institute of legal fees may be deemed as facilitating the accessibility of justice and not
hindering it. In the context of principles of fairness in the application of the law,

supremacy of law, equality of everyone before the law and court, we have validated



the reasonability of application of a differential approach to various groups of citizens
by introducing certain benefits that compensate the financial inability of such citizens
to pay the fixed rates of legal fees, when filing lawsuits to court, thus ensuring
accessibility of justice for all social stratas. In view of the above we have studied the
grounds and procedural procedure for exemption from payment of legal fees when
filing lawsuits to court, delay in payment and deferred payment of the legal fees or
reducing the payment amount. We have analysed the concept, nature and types of legal
fees. In characterising the nature of legal fees, we have outlined the functions of legal
fees, performed comparison of legal fees and revenues and taxes within the framework
of the Taxation System of Ukraine as well as certain other payments such as customs,
executive fees and legal fees relating to trial of a case. We have defined the peculiarities
of the procedure and amount of legal fees when filing group actions or several lawsuits
are grouped 1in a case.

We have suggested to classify legal fees based on the nature of the rate of legal
fees: legal fees with fixed and proportional rate; based on the payment procedure: legal
fees with regular or beneficial payment procedure; based on the object of payment:
legal fees for taking legal action and legal fees for separate procedural acts.

We have characterised professional solicitors’ costs and other types of legal fees
relating to trial of the case, i.e. expenses relating to proving the case, and expenses
relating to appearance before the court and ensuring that the parties to the case indeed
attend the hearing. We have distinguished the payable professional solicitors’ costs that
are included in the list of expenses relating to trial of a civil case and free secondary
legal assistance that is a type of public guarantee lying in creation of equal
opportunities for everyone to access justice and payed at public expense and not
included in legal fees in civil cases in procedural meaning. We have studied the
problem of making a fair compensation of all the expenses incurred by a diligent party
to court proceedings for hiring a professional solicitor as an important guarantee of
ensuring a person’s right to qualified legal assistance that makes it possible for such
person to realise their right to legal protection in the civil proceedings in full. We have

established a materially legal and procedural aspects of professional solicitors’ costs.



We have touched upon certain issues relating to the form and the content of legal
service agreements concluded between a solicitor and a client concerning
representation of the latter’s interests in court. We have studied the procedures and
methods of calculation of solicitors’ costs, in particular, such category as success
remuneration, the terms and conditions and procedures for payment of such expenses.
We have outlined the list of documents that a party must file to a court as a proof of
incurred solicitors’ costs to ensure that the court orders their reimbursement. In the
context of determining the reasonable necessity for solicitors’ costs, we have reviewed
the question of whether several solicitors’ costs in one case may be considered legal
fees.

Among expenses relating to proving the case in court, we have studied legal fees
relating to conduct of forensic inspection, requesting evidence, studying evidence at its
location, provision of evidence. In the course of analysis of legal fees relating to
appearance before the court and ensuring that the parties to the case and parties
concerned indeed attend the hearing, we have studied the expenses relating to parties’
and their attorneys’ moving to other locality as well as expenses relating to rental of
accommodation, compensation of lost salary or break in traditional occupation;
remuneration for the work performed by an expert, specialist or translator in relation
to the case as well as expenses relating to calling witnesses, experts, legal experts or a
licensed translator to a court. We have reviewed the problems existing in court practice
and relating to payment of expenses for forensic examination arising in connection
with parties’ abuse of process by filing requests for forensic examinations; a high cost
of certain types of forensic examinations; absence of court control over assessment of
costs and deadlines for performance of forensic examinations; absence of a legal
mechanism of challenging the costs of forensic examinations and assigning expenses
for forensic examinations to public budget in exceptional cases.

We have studied the procedure for payment of legal fees prescribed by law. In
connection with a direct correlation between the amount of legal fees and the nature of
the (lawsuits or non-lawsuits) claims filed to the court as well as the fact, whether the

filed lawsuit is a property or non-property lawsuit; we have studied the differences



between property and non-property lawsuits based on the following characteristics: a
type of lawsuit; a nature of a plaintiff’s right or lawful interests that are protected by
the lawsuit and obligation of a defendant that corresponds to the law and for
enforcement of which the lawsuit is filed; the method of protection of the right chosen
by a plaintiff.

In characterising the procedure for assessment of legal costs in cases started by
property lawsuits, we have reviewed such essential characteristic of legal claims as a
cost of bringing a lawsuit that contains the information essential to the court on
monetary reflection of monetary value of benefits concerning which the lawsuit 1s filed
to court. We have studied certain problems of determining the costs of bringing a
lawsuit in specific categories of civil cases. We have analysed the legal mechanism of
financing court disputes by third parties (investors) who are not parties to court
proceedings existing in certain foreign countries (in particular, in Germany); we have
outlined its advantages and disadvantages as well as analysed the prospects of
introducing such a mechanism in our country.

We have formulated the definition of the concept of security for costs as court’s
taking measures at its own discretion or on request of a party aimed at ensuring real
payment of legal fees for performance of separate procedural acts or reimbursement of
solicitor’s costs and other disbursements payed by a diligent party. We have disclosed
the content of the above procedure and grounds for its application and established its
difference from the prepayment of legal fees. We have proved that introduction of this
procedural institute gives court and parties to case an additional procedural tool that
may be used for achievement of three major purposes: prevention of the abuse of
process, in particular, of filing intentionally non-validated lawsuits; ensuring the actual
reimbursement of legal fees to a diligent party; prevention of parties’ abuse of process
by filing requests to call a witness, schedule a forensic examination, involve a
specialist, a translator, provision, requesting or reviewing evidence at its location.

We have characterised the available legal demand for provision of a preliminary
(approximate) assessment of legal costs that helps to discipline the parties in terms of

due recording and accounting of their costs and provides the opportunities for



implementation of provisions of the procedural law on security for costs. We have
studied the procedure for security for previously determined prospective costs of
performance of certain procedural acts (calling a witness, scheduling a forensic
examination, involvement of a specialist, a translator, provision, requesting or
reviewing evidence at its location) as well as security for previously determined
prospective professional solicitor’s costs and other disbursements that a defendant
must incur in relation to trial of the case (security for professional solicitor’s costs).
We have studied the legal mechanism of the security for costs and analysed cases of
its application in Ukraine. We have characterised the procedure for allocation of legal
fees applied both by trial courts and courts of appeal or courts of cassation. We have
defined the content of the category of allocation of legal fees and how it differs from
the concept of compensation (reimbursement) of legal fees; we have established the
main peculiarities of allocation and compensation (reimbursement) of legal fees. We
have defined the content of the criteria for assessing and allocating legal fees such as
their actuality, necessity and reasonable amount. We have outlined the pool of
procedural subjects eligible for compensation (reimbursement) of legal fees. We have
clarified the procedure for reimbursement of legal fees in the event of a group action,
change of an ineligible defendant as well as in the event of one of the parties being
exempted from payment of legal fees. We have defined the procedure for allocation of
legal fees in the event of partial satisfaction or refusal to satisfy the claims of a third
party who makes independent claims concerning the subject matter of the lawsuit as
well as compensation of legal fees of a third party who does not make independent
claims concerning the subject matter of the lawsuit. We have pondered the question of
who shall be ordered to reimburse legal fees of a defendant in the event of the court’s
dismissal of a lawsuit filed by a prosecutor or any other body or a party entitled by law
to take legal action to court on behalf of other persons.

We have established the peculiarities of a special legal procedure aimed at
solving the problem of allocation of legal fees after a court pronounces a judgment in

a civil case and such procedure ends with approval of an additional ruling.



We have justified the dependence of a court’s solving the matter of scheduling a
court hearing for allocation of legal fees on the outcome of litigation.

We have studied the cases when courts of appeals and court of cassation perform
two separate procedural acts on allocation of legal fees, i.e. allocation of legal fees
between the parties as incurred by them during appellate (cassation) trial of a civil case
and reallocation of legal fees incurred by parties during trial of a case in a trial court
(costs here and below), if a court of appeals or a court of cassation amends the judgment
or approves a new judgment on the subject matter of the dispute, while not submitting
a case for a retrial. We have studied the grounds and procedure for reimbursement of
the paid legal fees. We have formulated scientifically validated proposals for perfecting
legal regulation of matters relating to affecting (payment), insurance, allocation
(reimbursement) and repayment of legal fees.

Key words: justice, civil proceedings, legal fees, court fee, solicitor’s costs,

security for costs, allocation of legal fees, reimbursement of legal fees.
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