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THE FIGHT AGAINST IMPUNITY IN INTERNATIONAL
CRIMINAL LAW (THROUGH THE PRISM OF THE AUT DEDERE
AUT JUDICARE OBLIGATION)

The term “impunity” refers to situations in which there are no effective
measures to penalize violations or when such measures are not enforced.
Impunity may result from a political decision and amnesty regulation
or from a judicial system that functions poorly or is disintegrating. In
international law, impunity most often results from the absence of judicial
mechanisms that are capable of judging a failure to comply with established
rules [1]. The fight against impunity is one of the most important principles in
international criminal law. Every person guilty of committing a crime under
international law is subject to criminal responsibility and punishment.

The principle of the fight against impunity is reflected in a number
of documents at the international level. Principle I of The Nuremberg
Principles states that “any person who commits an act which constitutes
a crime under international law is responsible therefor and liable to
punishment” [2]. The International Military Tribunal in Nuremberg
determined that leaving the committed evil unpunished would be unjust.
The UN General Assembly on December 18, 1971, in Resolution “Question
of the punishment of war criminals and of persons who have committed
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crimes against humanity” — (recalling its Resolutions of 13 February 1946
and of 31 October 1947 on the extradition and punishment of war criminals
as well as its Resolution of 11 December 1946 affirming the principles of
international law recognized by the Charter of the Nurnberg Tribunal
and the judgment of the Tribunal), enshrined that “refusal by States to
co-operate in the arrest, extradition, trial and punishment of persons guilty
of war crimes and crimes against humanity is contrary to the purposes and
principles of the Charter of the United Nations and to generally recognized
norms of international law” [3]. The UN General Assembly on December 3,
1973, while forming the Principles of international cooperation in the
detection, arrest, extradition and punishment of persons guilty of war
crimes and crimes against humanity, confirmed that “War crimes and
crimes against humanity, wherever they are committed, shall be subject
to investigation and the persons against whom there is evidence that they
have committed such crimes shall be subject to tracing, arrest, trial and, if
found guilty, to punishment” [4]. The UN General Assembly in its Resolution
of 24 September 2012 proclaimed: “We commit to ensuring that impunity
is not tolerated for genocide, war crimes and crimes against humanity or
for violations of international humanitarian law and gross violations of
human rights law, and that such violations are properly investigated and
appropriately sanctioned, including by bringing the perpetrators of any
crimes to justice, through national mechanisms or, where appropriate,
regional or international mechanisms, in accordance with international
law, and for this purpose we encourage States to strengthen national
judicial systems and institutions” [5]. The International Law Commission
notes that States have expressed their desire to cooperate among
themselves, and with competent international tribunals, in the fight against
impunity for crimes, in particular offences of international concern, and in
accordance with the rule of law [6, p. 2].

A significant role in supporting international cooperation in the fight
against impunity plays the principle of aut dedere aut judicare. The
expression aut dedere aut judicare is a modern adaptation of the phrase
aut dedere aut punire (either extradite or punish) used by Hugo Grotius
in his famous work On the Law of War and Peace (1676), declaring that
“When appealed to, a State should either punish the guilty person as he
deserves, or it should entrust him to the discretion of the party making the
appeal” [7,p.527]. The modern terminology replaces “punishment” with
“prosecution” as the alternative to extradition in order to reflect better the
possibility that an alleged offender may be found not guilty [6, p. 2]. When
interpreting these words today, it must be remembered that the scope of
application of this maxim was limited to’crimes which in some way affect
human society’ as a whole, and which in contemporary language can be
identified as international crimes [8, p. 331].

The principle of aut dedere aut judicare was reflected in a number
of international treaties to combat certain types of criminal acts, in
multilateral and bilateral treaties on legal assistance and extradition, as
well as in judicial practice. This principle, on the one hand, is an effective
means of international cooperation in the fight against crime, and on
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the other hand, it fulfills one of the main functions of the institution of
extradition — the protection of the rights of the person involved in the
extradition procedure.

The principle aut dedere aut judicare is directly related to the exercise
of universal jurisdiction. Universal jurisdiction is based on the universality
of the conviction of the crime itself. In doing so, the exercise of jurisdiction
does not require the consent of any other state, be it the state of nationality
or the state in which the crime is committed. In this case, the state in
whose territory the alleged perpetrator is located is faced with a choice:
extradite the person in question to the requesting state or carry out its own
criminal prosecution. The basis of the universal principle is the basis of
the mechanism “either extradite or judge”, not allowing impunity for the
international crime committed.

Thus, in accordance with the principle aut dedere aut judicare, the state
in whose territory the alleged offender is found must either extradite him or
refer the case to the appropriate authorities for prosecution. It is essential
that states, when implementing this obligation, take into account both the
rights and interests of the person against whom the request for extradition
is sent, and the need to ensure the fight against impunity. The existence of
an obligation to extradite depends on the agreements concluded between
the states and on the circumstances. Since crimes are usually very clearly
defined in domestic law, the question should be formulated as follows: are
there obligations to extradite or prosecute for a specific crime in specific
circumstances. A flexible approach is required.
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CYPLIOBA OJIEHA OJIEKCIIBHA

HauioHanvHuil yHigepcumem «Odecbka HOpUOUUHA aKaoemis»,
npogecop kagedpu MidCHapoOHO20 ma €8poneiicbko20o npasa,
0JOKMOp PUOUUHUX HAYK, npogiecop

OBMEXEHHSI METOAIB TA 3ACOBIB BEJEHHSI §Oﬁ0BI’IX AT
B CUCTEMI 3AKOHIB TA 3BUYAIB BIMHU

Cy4yacHHUU Ilepiof; UBLII3al[ifHOTO PO3BUTKY XapaKTepU3yeThCs IIiIBU-
IIeHOI0 yBaroko 70 3abeslledeHHs IIpaB JIIOJWHM, IKi BH3HaHI B SIKOCTL
CBiTOBOI ITiIHHOCTi. HaBHUIOI IIIHHICTIO /19 KOYKHOI JIFOAUHU € ii TiIHICTh,
sIKa € IIPOSIBOM IIOBAaru /0 0COGHCTOCTI SIK 3 OOKY CYCIIIBCTBA, TaK i 3 60Ky
camol JroguHU. HeBUIIaAKoBO y 3arajbHiN JekJapallil IIpaB JIIOAUHUA
TifHicTh BU3HAETHCSI OCHOBOIO TaKUX ITIHHOCTeH, sIK CBO6OZa Ta CIIpaBelJIu-
BICTB, @ 3HeBa’KaHHS Ta HeXTYBaHHS TiHICTIO IIPHU3BeJIU [0 HEJIOACHKUX
[iSTHb, sIKi 06YPIOIOTH COBICTH JIIO/ICTBA.

HaMbuIbIll pU3HKHU JIFOJCHKIN TiTHOCTI CTBOPIOIOTHCS BOEHHUMU KOHQJIIK-
TaMHU, Ki TO4aThbCs B PISHUX KyTOYKaxX 3eMHOI KYJIi, IBJII0Th CO600 HaHOLIBbIIT
KpUuyllle II0PYIIIeHHSI OCHOBHUX IIPUHITUIIB MI>KHapOIHOI0 IIpaBa Ta IIPHU3BO-
ITH /10 TyMaHiTapHOI KatacTpodu. B mepeBakHIN OLIBIIOCTI BUIMIA/IKIB TaKi
KOHQUIIKTH BelyThCsl BapBapChbKUMU METOZAaMU Ta 3acob6aMU 3 ITOPYIIeHHSIM
3aKOHIB Ta 3BH4alB BiliHW. Came B TakiM cuTyarjil onmuHMIaca YKpaiHa, sgKa
3a3HasIa arpecii 3 60Ky Pociticbkol ¢enepariii, a Halli rpoMaZsgHU Bifdyaiu Ha
cobl BCi HACTJKK IOPYIIEHHS HOPM MDKHAapOJHOIO I'yMaHITapHOrO IIpaBa
B 4YaCTHHI 3a60pOHEHNX 3ac00iB Ta METO/IB BeJleHHS BiliHU.

ITe Hamaso MOXUIMBICTE R. Domingo Ha mifcraBi aHasidy chTyarfii gka
CKJIajlacs, HaroJIOIlyBaTH, 110 TpajuIliiiHa cHUCcTeMa Mi>KHapOJHOTO IIpaBa
6ispIIe He 3/aTHA BiAIIOBIZATH YHIKaJIBHOCTI PO3BUTKY i ITI0Tpe6aM KUTTI
B TPeTbOMY THUCSIUOJIITTI Ta 3HAXOAUTHCS y CTaHI IMTMO60KO0I Kpusu [1]. iticHo
npobsieMy iCHYIOTh, MDKHApOJHe IIpaBO IOTpebye He IIPOCTO Y/IOCKOHA-
JIeHHs, a BcebiuHOI pedpopMu, ajie Iie He 3HIDKYE MOro 3arajbHO IUBLIi3a-
IifHOI ITiIHHOCTI.

T'0JIOBHOIO MeTOI Mae OyTH IIOCHJIEHHS CIIPOMO’KHOCTI BPery/JIHBaHHSI
mI06aJbHUX KPHU30BHUX CHUTYallil, 3abe3lledeHHS MHPHOTrO CIIiBiCHYBaHHS
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