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TI'onosxo O. II.
Hayuonansnwiii ynusepcumem «Qdeccras opuouueckan axademusy,
aAcnupanm xageopsl MexCOYHAPOOH020 NPABA 1 MENHCOYHAPOOHBIX OMHOUCHUT

OBECNEYEHHUE 3ALLUTDbI MPAB YENOBEKA
B MEXXAYHAPOAHOM YITOAOBHOM CYAONPOU3BOACTBE

OfHUM M3 TEHTPAJBHBIX W KJFOUEBBIX BOTPOCOB JICATENBHOCTH MEKIYHAPOIHBIX
YTOJIOBHBIX CY/IOB SIBJIsIeTCS TIpoGieMa oOecTieyeH s 3alUThI [IPaB HeJIoBeKa B MEK/y HApoJl-
HOM YTOJIOBHOM CY/IOTIPOU3BO/ICTBE.

[IpaBa yenoBeka COCTABJISIOT MIPABOBYIO OCHOBY JIEATEIBHOCTH MEKIYHAPOIHBIX TPH-
OyHaJIOB, TPHYEM BKJIIOYAIOTCS B Hee HECKOIBKUMM Ty TAMU. HanGonee mpsMbIM TPUMEHEHH-
€M IIpaBa MpaB YeJoBeKa SBJSETCS UX HEMOCPEACTBEHHOE M3JI0KeHHE B YCTaBax U IPaBHIax
HPOLIEAYPBI U JIOKa3bIBAHMS MEK/TYHAPOHBIX YTONOBHBIX cy/10B. [[OHATHO, 4TO TPUOYHAIbI
JIOJDKHBI COOITIOATh TIONOKEHHS UX cOOCTBEHHOM TPaBoBO# (a3bl, HA3pIBAEMOMN «CTATYTOMY 1
«IIpaBuIIamMu mporie Ty poi». Tak, HarmpriMep, cratbs 21 CraryTa Tpubynana no OsiBiieit FOroc-
JaBuu U ctarhd 20 TpuOyHana Jiis Pyanyel npeiycMaTpuBaroT nmpasa 00BUHSIEMOT 0, ITPAKTH-
4ecKH JIOCJIOBHO BOCHIPOM3BO/ISL GOpMYTMPOBKH cTaThl 14 Mesk Ty HapoIHOTO TIaKTa 10 Ipask-
JIAHCKMM U MIOJIMTHYECKUM TpaBaM 1966 r.: « Bee nuia paBHbI niepest cyilaMi U TpUOyHATaAMH.
Kaskipiit MMeeT 1pago TpH paccMOTPEHHH JIF0GOTO YTOJIOBHOTO 0OBMHEHMSL, TIPSAbIBISEMOT0
eMy, MJIH TIPH OIpe/IeieHHH eTo MpaB 1 0053aHHOCTeH B KAKOM-THO0 T'PpakiaHCKOM Tporiec-
ce, Ha CIpaBelIMBoe U MyGIMuHOe pa3GupaTeNbeTBO Jiesia KOMIETEHTHBIM, HE3aBUCHMBIM 1
GeCIIPUCT PACTHBIM CYJIOM, CO3/IAHHBIM Ha OCHOBAHHH 3aKOHa».

[Tonoxenue 42 [Ipapui mporeaypbl U JokaszbiBanus TpuOyHana o ObiBinei FO0rocna-
BUK 1 TpubyHana jiis PyaHsl cofiepikar NOJNOKEHHS O paBax Molo3peBacMbIX BO BpeMsI pac-
ciestoBanus. Ananusupys Craryt u [IpaBuna mporie/ Ty pbl M IOKa3bIBaHHs, CIeyeT OTMETHTb,
YTO OHH JIaJIeKH OT 3aBePIICHHOCTH M MHOTHE Ba)KHBIC [IPaBa B HUX HEe BKIIOUEHbL. Cepbe3HbIM
VIIyIIEHHEM SBJISIeTCS, HANPUMep, OTCYTCTBHE MONOKEHHUS, KOTOPOE COJCPIKMTCA B CTaThe
9 MeKyHapOoHOT 0 MAKTA O I'PasKIAHCKHUX U TIOJUTHYECKHX ITpaBax 1966 r., 0 TOM, YTO HUKTO
He MOKET OBITh TIOJIBEPrHYT MPOM3BOIBHOMY apecTy WIM CofiepikaHuIo 1oj| cTpaxkei. Hukro
He JIoJKeH GbITh JHUIIEH cBOOO/IbI MHAYE, KaK Ha TAKUX OCHOBAHUSX U B COOTBETCTBUH C TaKOi
HPOLIEAY POH, KOTOPbIE YCTAHOBJICHBI 3aKOHOM.

Bonee onocpenoBaHHBIM CTIOCOGOM IpaBa YeJoBeKa BKIIOYAIOTCS B TPaBOBOH QyHa-
MEHT JIeTeIbHOCTH MEXIYHAPOIHBIX TPUOYHAJIOB HAa OCHOBE 4AcTO [UTHPYEMOrO0 KOMMEH-
tapus ['enepanbroro Cekpetaps OOH crateu 21 Craryta MeskayHapogHoro TpubyHana Jis
ObiBiieli FOrocnasuu: «SIBisiercs akcHoMO, uTo MeKAyHapoaHbIi TPUOYHAN JIOJKEH MO-
JHOCTBIO YBaKaTh MEKIYHAPOAHO TIPH3HAHHbIC CTAHApThI PaB 0GBUHIEMBIX Ha BCeX CTa-
TS CBOETO TIPOHM3BOZICTBa» (cM.. Report of the Secretary-General pursuant to Paragraph 2 of
Security Council Resolution 808 at para. 106, UN Doc. §/25704 (1993)). Haumusiii goknan [ere-
passHoro Cekperaps Ob11 07j00peH CoBeroM besonacHoctt OOH nipu yupesxnennn TpulyHa-
na o 6biieii FOrocnaBuy, a moTOMY MOJKET paccMaTpHBaThes Kak aBTOPUTETHOE TOJKOBAHHE
Cratyra.
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[Ipapa "enoBeka TaksKe TTPUMEHAMBI MEIKITY HAPOTHBIMHI TPUOYHATAMH KaK TTPHHITHITLE
Opranuzaiuu OObeinHeHHbIX Hatuid, B cooTBeTcTBHM o ctaTheild 1 Yerapa OOH. Onnako
oTpe/ieNieHre cofiePIKaHusl TPUMEHEHHUS YTHX MPUHIUTIOB | Tielel YcTaBa, Tak e Kak H UX
B3aUMOOTHOIIICHUE infer se, ABISETCS MPOOIeMaTHIHBIM. B HacTHOCTH, HeIOCTATOYHO OTpe/-
€JICHHO, KaKKe T1paBa 4elloBeKa MOr'YT ObITh ONpe/ieNieHbl Kak MPUHIUIIBI YeTapa OOH.

Haxomerr, mpaBa denoBeka CBI3bIBAIOT MEKTyHAPOIHBIE YTOIOBHBIE TPUGYHATLI B CBO-
elf JIeITeNbHOCTH B CHITY TOTO (pakTa, UTO OHH SBISETCS YACTHIO MEXKTYHAPOIHOTO OGBIYHOTO
npaBa UMK TIpefcTaBiseT coboif obiie TPUHITAIBI TipaBa. B KauecTBe OTIPaBHOH TOUKH
HeoOGXOMMO MPH3HATD, UTO MEKIYHAPOAHBIE OPraHN3aIliy, BKIIOUAs X BCTIOMOTATENbHbIE
Oprambl, SBJISIOTCS TBOPSHUSIMA MEXKTYHAPOIHOTO TpaBa H, clieloBaTelbHO, TIOMUHHSIOTCS
MEKTYHAPOTHOMY TIPABY, B TOM HHCJIe MEKTYHAPOTHOMY 0GbIUat0 Kak OHOMY M3 OCHOBHBIX
HCTOYHHUKOB MEKTyHAPOIHOTO TpaBa.

[IpakTHtecKoe IpUMeHEHHE HTOTO YTBEPIKICHHS MOJKHO HAHTH B MPEIIe/ICHTHOM TpaBe
Cyna Esporiefickix coo6ImiecTB, B COOTBETCTBIH ¢ KOTOPBIM « EBpoTielickoe cooGIIecTBO JOIK-
HO YBa)KaTh MEIKIYHAPOTHOE TIPABO MPH OCYIIECTBICHAN CBOMX MOTHOMOUHID. HeT HuKakmx
MPUYHH JIJIS TOTO, YTOOBI 3TO MOJOKEeHHE ObLIO MHBIM [ Opranuszaiuu O0benuHeHHbIX Ha-
i, B ToM uncyie CoBeta besomacHocT u TpubyHanos ad hoc. Takum o6pa3oM, OHH JIOKHBI
co0moaaTh 1 YBakaTh 00s13aTeIbHbIe HOPMBI MEKTYHAPOHOTO TIpaBa MpH MOOBIX 06CTOsI-
TeTbCTBAX, ECITH TOJNBKO OHH He GBIITH YIIOJTHOMOYSHBI HA OTCTYILICHHE OT HUX.

[IpuMeHeHre HOPM TI0 TipaBaM HeoBeKa KaK YacTH 0OBIYHOTO MEJKIYHAPOITHOTO Mpa-
Ba WM OOTIMX MPUHIUTIOB MPaBa BLI3HIBACT P MPOGIEM JUTS MEKYHAPOIHBIX YTOJIOBHBIX
TpulyHanoB. [ TaBHast TPYAHOCTE TPH HTOM — OTIPEICTIAT, ABISIOTCS T TIpaBa YeJioBeka Hac-
TBIO OGBITHOTO MEIKTYHAPOIHOTO TpaBa UK OTHOCATCS K OGIIAM MpHHITAITAM TipaBa. He Bce
MpaBa HelioBeKa, 3aKperlisieMble B CaMbIX Pa3HOOOPA3HBIX MEIKTYHAPOTHBIX H PETHOHATBHBIX
JIOTOBOpAX, BIMSIOT Ha 0OLITHOE MEKIYHAPOAHOE MpaBa MM 0OI[He TPUHITAIIB MpaBa. Tak,
HalpuMep, 1o Jieny Barayagwiza, paccMarprBasi 3aKOHHOCTH apecTa T-H bapasreusbl, Amen-
TATUOHHAS TIaNaTa OTMETHNA, 4TO: « MeXKTyHapoIHBIH MAKT O TPAKIAHCKIAX H TOTHTHYSCKITX
npaBax ABIAETCS YacThbio 06IIETo MeXTYHAPOIHOTO MpaBa | MPUMEHSIETCS Ha 3TOM OCHOBa-
HUH. PernoHabHble JOTOBOPHI TIO MpaBaM HeJioBeka, Takhe kKak EBporefickast KOHBSHIIUS O
3aIuTe TIpaB YeloBeka W OCHOBHBIX CBOOO M AMepHKaHCKas KOHBEHIIUS O MpaBax 4eloBeKa
MOTYT GBITh BCIOMOTaTe TbHBIMHU CPEICTBAMH TIPH TTPHUMEHEHHH U TONKOBAHKH TTpaBa, TipuMe-
Humoro TpubyHanom» (cM.: Prosecutorv. Barayagwiza, Case No.: ICTR-97-19-AR72, Decision,
3 November 1999, para 40). lpuBesieHHas ITUTaTa IBISICTCSA BEChMA MOKA3aTe IEHOM TIPH OTpe/-
eNeHNH PO MEJKTYHAPOJHOTO MpaBa TpaB UelOBeKa B JIESTETBHOCTH MEKIYHAPOTHBIX
YTONOBHBIX TPUGYHATIOB.

3akaHuuBas 0630p MPABOBHIX OCHOB MPUMEHEHHNS HOPM TIO MpaBaM HeJOBeKa B Meik-
JIyHAPOTHOM YTOJOBHOM CYIOTIPOM3BOJICTBE, OTMETHM, UTO 0feciieueHre 3alliThI TTPaB Yeo-
Beka B TMpaKTHKe MEIKTYHAPOTHBIX YTOIOBHBIX TPUOYHATOB MOCTYMATEIHHO Pa3BUBANIOCH Ha
MPOTSKCHUN MHOTHX JleT. AHATH3 MPaKTHKU MX JIeSTeTbHOCTH MO3BOISICT YTBEPIKIATD, UTO
CIO)KHBIIASICS CHCTEMA MEXKTYHAPOIHOTO YTOJOBHOTO TIpecie/IoBatus, B TielioM, obecreyn-
BaeT cobmofenre U HQPeKTUBHYIO 3allUTY MPaB YeloBeKa MesKYHAPOAHBLIMU YTOTOBHBIMA
CyZIaMH Ha BCEX CTa[USX YTOJOBHOTO CY/IOMPOM3BOJICTRA.



