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Ilpywak B.€. BperyJloBaHHsl CHOPY 3a YYacTH0 CyAdi Y UUBIIBHOMY
cyaroyuHcTBi YKpainum. — KpamidikamiiiHa HaykoBa mpallsi Ha IpaBax PYKOIMHCY.
Hucepranis Ha 3100yTTs CTyneHs aokTopa (inmocodii 3a cnemianbHicTiO 081 —
[IpaBo. — Hamionanbuuii yHiBepcuret «Onechbka opuandna akagemis», Oneca, 2020.

Jucepraliis € nepmvuM y Haylll HUBUIBHOTO MPOLECYAJIbHOTO NpaBa YKpaiHu
CHeliaIbHUM KOMILJIEKCHUM JOCTIPKEHHSIM TPaBOBOi perjiaMeHTalii mpoueaypu
BPETYJIIOBAHHS CIIOPY 3@ y4acTIO CYAJl K CaMOCTIMHOIO croco0y anbTepHATUBHOTO
BUPIIICHHS [IUBUIbHO-TIPABOBUX CIIOPIB.

Y HaykoBOMY JOCHIDKEHHI 3JIHCHEHO KOMIUIEKCHUN aHami3 1HCTUTYTY
BPETYJIIOBAHHS CIIOPY 3a YYacTIO CY/J1, BUCBITJIEHO €BOJIOIII0 HOTO BUHUKHEHHS Ta
CTaHOBJICHHSI, BH3HAUEHO IPaBOBY IMPHPOAY W Miclle B CHUCTEMi albTePHATUBHUX
croco0iB BUPIIICHHS CIIOPIB Ta LKUBUIBHOMY MPOIIECYaJTbHOMY IpaBi 3 ypaxyBaHHIM
MDKHApOJIHUX CTaHAAPTIB Ta 3apyO1KHOTO JIOCBITY.

OxapaKTepru30BaHO TEOPETHYHI 3acaay MPOILEIypH BPETYIIOBAHHS CIOpY 3a
y4acTi0 CYJJi, HaJaHO BU3HAYEHHS ii MOHSATTS, O3HAK Ta MPHUHIMUIIIB, JOCTIIKEHO
NEpPEeyMOBU 3alpOBA/KECHHS Ta YMOBH TMIPOBEICHHS O3HAYCHOI MPOIEIAYpH,
PO3MIITHYTO OCOOJIMBOCTI TPABOBOTO CTATyCy CYAAI MpHU 3AIMCHEHHI NpOLEIypH
BPETYJIIOBAHHSA CIIOPY 32 YYacCTIO CY/II.

OcoOnuBy yBary NpUIUIEHO MPaBOBOMY MOPSIKY MPOBEICHHS MPOILEIYypH
BPETYJIIOBaHHs CIOPY 3a Y4acTIO CYJJi, MOPAAKY NPUIUHEHHS Ta BU3HAYCHHIO
MPaBOBUX HACIIIKIB 11 peamizairii.

Po3BuHYTO HayKkoBi YABIEGHHS TIPO ICTOPIl0 PO3BUTKY Ta COIliaJIbHI
nepeayMoBu (hopMyBaHHS aTbTEPHATUBHUX CIIOCOOIB BUPIMIECHHS CIIOPiB, 0a3yI0YUCh
Ha TIepioau3alrii BCECBITHROI iCTOPIi, sIka BimoOpa)kae 3MiHM JIIOJCHKOI CB1JIOMOCTI,
CYCIIUTBHOTO YKJaay Ta, SK HACHiIOK, 3MiHM (OpPM BHUPIMICHHS CHOPiB. 3AIMCHEHO
MO ICTOPUYHUX €TalliB IXHBOTO PO3BUTKY HA HACTYIHI mepioau: 1) aHTUYHUN
nepioa (BUPIIIEHHS CHOPIB IPYHTYEThCS Ha MPUHIMUIIAX MPUPOJAHBOTO BiAOOPY,

CHUJIOBOTO TIPOTHOOPCTBA Ta OOpPOTHOM 3a BH)KMBAHHS, a IIOCEPEIHHUIITBO CTaE



3acO00M BCTAHOBJICHHSI TOPSAKY Ta CTaOUIBHOCT1); 2) TMepioJ PaHHBOIO
CepelHbOBIUYS (CTAHOBJIEHHSA LIEPKOBHOIO CYAY, CBSAILEHHOCIYXHUTENl SKOTO
KOPUCTYIOThCS BEIMKHMM MOPAJbHUM  BIUIMBOM, aBTOPUTETOM Ta HaAUIEHI
MMOBHOBAXKECHHSM I110JI0 IPUMUPEHHSI BOPOTiB); 3) mepioj] cepeaHboBIUUs (PO3BUTOK
KOMITCHCAIIIMHOTO TIPAaBOCYAJsI, CYIOBOTO IMPUMHUPEHHS, CIPSIMOBAHOTO Ha MHUD,
JOBIpY Ta B3aeMHE 3a0€3IeUeHHs IHTEpPEeCiB, MOsiBa MUPOBOI Yrojau); 4) HOBITHIM
nepiof (MiABUILEHHS Y4acTi AepaBy B MUTAHHAX TPUMHUPEHHS).

JIOCHIJPKEHO 1CTOPil0 TPABOBOI'O PETyJIIOBAaHHSA albTEPHATUBHUX CIOCOOIB
BUDIIICHHS CIOPIiB Ha YKPAalHCHKUX 3€MJISX, IO CBIIYUTH TIPO HASIBHICTH
BIJIMOBIIHMX HAI[IOHAJIBHUX MPABOBUX Tpajuilii. BusHaueHo, 1110 BOHA MOAUISIETHCS
Ha Taki eramu: mnepionx KwuiBcekoi Pyci (3acobom BperystoBaHHS COIIQJIBHO-
IIPABOBOTO0 KOH(JIIKTY CTa€ KOMIIPOMIC, IO TOJSATaE B OJCP)KaHHI TPOIIOBOTO
CTSATHEHHS 3aMICTh KapaJbHUX MEXaHI3MIB TMOKapaHHsS, 3aMiHi KPOBHOI IOMCTH
IPOIIOBUM BUKYIIOM 3a 00pa3zy); nepiof I'eTbMaHIuHu (10siBa IPOLIEYP «ETHAHHSI,
SIK1 MQJIM Ha METI 3aIyUYCHHS «IIOEHYBAYiBY» - TOCEPEAHUKIB, 110 (hOPMyBaId YMOBHU
OPUMHUPEHHS Ta MOIVIM BUPIMIMUTH CHOpaBd  MaiHOBOTO, 3€MEJIbHOTO Ta
KpUMIHAJIBHOTO XapakTepy); nepion Pocilickkoi iMmiepii (BMHUKHEHHS KOMEPIIHHUX
CyIiB, JIe¢ OCHOBHOIO (popMOIO poOOTH Cyay € TIpolieaypa BPETYJIIOBaHHS CIIOPY Ta
JOCSITHEHHS KOHCEHCYCYy MK HOTO CTOpOHaMH, a OCHOBHUM OOOB’S3KOM, SIKUN
MOKJIAJAEThCS HA CYJI, CTa€ 00OB’S30K 3alpOIIOHYBATH CTOPOHAM 3aKiHYUTH CITIp 3a
JIOTIOMOTOI0 TIPUMHPHOI MPOIEAYPH); PAASTHCHKHA TIepiol (CTBOPEHHS PENPECUBHOT
CUCTEMHU IpaBa Ta BUKOPEHEHHS aJbTEPHATUBHUX CYJOUYMHCTBY CITOCOOIB BUPIMICHHS
CIOpIB, 3 JPYyroi MOJOBHHM XX CT. — MOCTymoBe (HOpPMYyBaHHS TOKTPUHAIBHHUX
MiAXOIB 10 BUBYCHHS MPUMHUPHUX MPOIENYD); TOCTPAASHCHKHM Tiepioy (Ha0yBaroTh
CTPIMKOTO PO3BUTKY TNPUMHPHI TPOLEAYPU: TPETEHUCHKUN PO3TISLI, apOiTpak-
MOCEPETHUIITBO,  MIHI-Cy[, Memiamisi Ta 1H.); €BPOIHTETpaliiiHUN  TMepiof
(pepopMyBaHHS CYI0OBOi CHCTEMH, BIPOBQDKCHHS allbTEPHATHBHUX CIIOCOOIB

BHUPIIICHHS CIIOPIB).



ChopmynpoBaHO BH3HAUEHHS BPETYJIIOBAHHS CIIOPY 3a Yy4YacTIO CyAIl fK
CaMOCTIIHO1 ()opMH BUPIIIEHHS LUBUIBHO-TIPAaBOBUX CIOpiB. BperymtoBaHHs crnopy
3a y4acTIO Cy/J1 — 1€ IEPErOBOPHUM, CTPYKTYpOBaHUHN Ta KOH(IIEHIINHUN TIpoliec,
B SKOMY CTOPOHM CIOpPY HaMararmThCsl CaMOCTIMHO, Ha JOOpOBUIBHIA OCHOBI
BCTYIIUTH y TIEPEMOBHHU 33 MMATPUMKH HEUTPATBHOTO  HEYIEPEIKEHOTO
MOCepEeTHUKA — CYAJI, IKUH 3a JJOTIOMOTOI0 BIACHUX MPOQECiHHUX HABHUOK Ta 3HAHD
CHPSIMOBYE CTOPOHH IO MUPHOTO BPETYIIIOBAHHS CIIOPY.

Po3BHHYTO HAyKOBi YSBIIEHHSI PO BU3HAUYEHHS TEPMIHIB «IIPAaBOBHM cripy 1
CIOPUANYHUAN KOH(MIIKT» Ta 3a3HAYCHO, 1[0 Y KOHTEKCTI BPETYIIOBaHHS CIOPY 3a
y4acTIO CyIJi NPUHHSATHUM € 3aCTOCYBaHHS caMe TEPMiHY «BUPIIICHHS CIIOPY»,
aypke «KOH(IIIKT» — 11e sIBUIIE OUTBII JOBrOTpUBaJe, TIMOUHHE 1 30epirae 1opuIuyHi
PO301KHOCTI, HATOMICTh KaTEropisi «cCHip» BigoOpaxae Mpouec YCBIAOMIICHHS
CTOpOHAMHU CBOiX mpoTHpid Ta OaxaHHs iX YyCyHEHHs 3a Oe3mocepeaHbOI0
JIOTIOMOTOI0  Y3TO/IKYBaJIbHUX TIPOLEAYp 13 3alyuyeHHAM HEUTpaabHOI TpPeThOoi
CTOPOHH.

BrnockonasieHO TeopeTHYHI TMOJOKEHHS MI0J0 CITIBBIIHOIIECHHS TEPMiHIB
«MeJiaiis», «BPEryJIOBaHHS CIOPY 3a Y4YacTIO CyAldil». Y3arajabHEHO HayKOBi
KOHIICTIIIi CTOCOBHO MICIII BpETyJIOBaHHS CIOPY 3a y4YacTIO CYIJI B CHCTEMi
NTbTEPHATUBHOTO BUPIIMICHHS CIOPIB Ta JOBEIEHO, IO BPETYJIIOBAaHHS CIOPY 3a
y4acTIO CYIJII € OJHOYACHO CaMOCTIHHHUM ajJbTePHATUBHUM CIOCOOOM BUPIIICHHS
[IUBUTBHO-TIPABOBHX CIIOPIB Ta IHCTUTYTOM IIUBUILHOTO MIPOIIECYATHHOTO MPaBa.

Po3kpuTO OCHOBHI O3HAKM IHCTHUTYTY BPETYIIOBAHHS CIOPY 32 Y4acTIO CYII.
30BHINIHIMHA O3HAKaMU TPOILEYPH €: a) HASBHICTh IUBLILHO-TIPABOBOTO CIIOPY MIiX
CTOpoHamMH; ©) dYacTKOBa CaMOBPETYJIbOBAHICTh MPOIENYPH; B) ITOOPOBUILHUIA
XapakTep 3acCTOCYBAaHHS TMPOILEAypH; T) Maibke HEOOMEKeHa TpoleaypHa
JTUCTIO3UTUBHICTD; /1) y49acTh TPEThOI HE3aJIEeKHOI OCOOM B SKOCTI HEUTPAIHHOTO
MOCEPEAHUKA; €) KIHIIEBUN aKT 3aCTOCYBaHHS O3HAYEHOTO CIOCO0Y aIbTePHATUBHOIO
BUPIIICHHS CIOPIB, SIKMM MOIIMPIOE CBOKO JII0 TUIBKM HAa CTOPOHU. BHYyTpimHIMHU

O3HaKaMU €: a) HAsABHICTb CYJ/l, Y MPOBA/)KEHHI SKOTO 3HAXOJAMUTHCS CHpaBa, L0



BUKOHY€E (YHKIII HEHUTPAJIbHOIO MOCEpEIHHKa; O) MOMKIMUBICTh BUKOPUCTAHHS
03HAUEHOT0 CIOCO0y JHIe HAa MOYaTKy pO3IIIsAAy CIpaBd MO CyTi; B) mependadeHe
MpaBo CyIJi 3alpoOINOHYBaTH CTOPOHAM MHUPHHHA IIIAX BPETYJIIOBAHHS CIIOPY;
r) 6e3nocepeaHs BIANOBIIANBHICTh CTOPIH 32 yXBaJI€HE PIILICHHS.

3anponoHOBaHO TOJAUIMTH NPHUHLMIMN, HA OCHOBI SKHUX 3IHCHIOETHCS
BPETYJIIOBAHHS CIIOPY 3a Y4acTiO CyAjl, Ha 1Bl rpynu. [lepiia rpyna — e npuHIUIHN
[IUBUTHHOTO MPOLIECYaIbHOTO TIpaBa, SKi BIUIMBAIOTh Ha O3HadeHy mporueaypy. o
HUX BIJHOCSTHCS: a) BEPXOBEHCTBO IpaBa, 0) PIBHICTh YCIX YUYACHHUKIB CYJOBOIO
mpolecy mMepea 3aKOHOM Ta CyAOM, B) 3MarajibHICTh, T) JIUCIIO3UTHUBHICTh, 1)
00OB’SI3KOBICTh ~ CYJOBOTO  DIIICHHS, €)  HENPUIYCTUMICTh  3JIOBKUBAHHS
NPOIECYaAIbHUMH TIpaBaMH, €) PO3YMHICTh CTPOKIB. J[pyra rpyma — Ie cremiaibHi
NPUHITUIH, 110 0e3MocepeIHhO MPUTAaMaHH] BPETYIIOBAHHIO CIIOPY 33 YYacTHO CYIUI,
cepen SKUX: a) JOOpPOBUIBHICTh, 0) KOH(DIACHIIHHICTh, B) HEUTPAIBHICTh Ta
HEYMEePEeHKEHICTh  CYIJi-TIOCepeHUKa, T) TPaBOMOYHICTh, [I) THYYKICTh Ta
CTPYKTYPOBAHICTb MPOIEAYPH, €) CIIBPOOITHUILITBO CY/IJII Ta CTOPIH CIIOPY.

3niiicHeHO aHai3 3apyOiKHOTO JIOCBiAYy IIOJIO BPETYJIIOBAaHHS CIIOPiB
aNbTEPHATUBHUM CYJOUYMHCTBY IIIIXOM Ta BCTAHOBJIEHO, III0 B YMOBaX CIpSIMYyBaHHS
YKpaTHCHKOTO 3aKOHOJIaBCTBA JO CTAaHIAPTIB €BPOMEHCHKOTO MPaBOCYIIS 3 METOIO
3a0€3IeUeHHs] MPAKTHYHOTO 3aCTOCYBaHHS aJbTEPHATUBHHUX CIIOCOOIB BHUPIIIECHHS
CIIOpiB HEOOXITHUM € BIATIOBITHE IIPaBOBE peryitoBaHHs. JoBeaeHo, 10 Bij AKICHOT
MPaBOBOi periaMeHTallil 3aJIe)KUTh ¢()eKTUBHICTD 3A1CHEHHS BpPETYJIOBaHHS CIIOPY
3a Y4acTIO CYIII.

VY3arajgpbHEeHO ICHYIOYl Yy HAyKOBIH JITEpaTypi TOYKH 30py IIOJO0 MEPETyMOB
MPOBENICHHS BPETYIIOBAaHHA CIOPY 3a YYacTiO CyAJdl, SKUMH €. HEBIHUHHE
BIIPOBA/PKCHHSI alTbTEPHATHBHUX CYJAOYMHCTBY CIIOCOOIB BUPINICHHS [HUBUIHHO-
MPaBOBUX CIOPIB; MPAarHEHHS 10 OMEPATUBHOTO BHPIMIEHHS CIOPIB Ta CHPOMICHOT
MPOLIETypU TOJOJIAHHSA CYINEPEYHOCTEH; 30CEPe/KEHHS yBarm Ha COIIAIIbHO
3HAUYMUX (QYHKIISX MpaBOCYIJs Ta NIABUILECHHS POdl Cyly Yy Cy4acHOMY

CYCHUJIbCTBI; pO3IIUPEHHS JUCIIO3UTUBHUX MMOBHOBAXKEHb CTOPIH IIUBUILHUX CITOPIB.



JlocnipkeHo yMOBHM peaii3alli O03HAauY€HOro IHCTUTYTY M 3alpolOHOBAaHO
BJIACHY CHUCTEMY iXHbOi Kiacudikalli Ha MpolecyaidbHl (HASBHICTh yXBaJUM MPO
BIIKpUTTS MPOBAI)KEHHsI y CIpaBl; HAsABHICTb 3rOJM CTOPIH CHOpPY; IHILIIOBaHHS
MPOLEIYypU 0 MOYATKY PO3IJISAIy CHpaBH IO CYTI; BIACYTHICTh TPEThOI 0CcOOHU, siKa
3asBJISIE CAaMOCTIMHI BHUMOTHM IIOJO MpPEaMeTa CIOopy), OpraHizaliiiHO-METOANYHI
(6esmocepeiHss yyacTh Cydy Y IPOLECI BPEryJIIOBaHHS CIOPY 3a Y4YacTiO CYJIi;
MOJIITUKO-TIPAaBOBUIM HaMIp JI€p>KaBH; HAsBHICTh SIKICHO, MPO(ECIIHO MiATOTOBIEHOTO
TaTy CYAMiB, YMOBHOBRXCHWX Ha 3AIMCHEHHS MPOIEAYPH; IOCTAaTHIA piBEHB
iHpopmarliitHoro 3abe3nedyeHHs) Ta CyO’€KTUBHI (JAOOPOBUIBHICTH; B3a€EMHICTH 1
B3a€MO/I1S1; 3a1[1KaBJICHICTh; BIAMOBIIAIbHICTD) YMOBH.

ChopmynboBaHO  pekoMeHAaIlli MO0 HEOOXITHOCTI  3ampOoBaHKEHHS
crienianbHoi npodeciiiHoi mporpamMu 0a30BO1 MIATOTOBKU CYAJIB JO MPOIEAypH
BPETYJIIOBAHHS CIIOPY 32 Y4acTIO CY//Ii, a TAKOXK aKpeAHTallii MPOrpaMHu ITiIBUIIICHHSI
kBaridikallii 3 HaNPsIMKY «BEJICHHS MEPETrOBOPIB» 3aJJIs1 IXHROTO MPOBEJACHHS OUIBIII
e(hEeKTUBHUM, HEYNEPEHKEHUM CIOCO00M y TepeadadeHi 3aKOHOJIaBCTBOM PO3YMHI
cTpoku. OxapakTepu30BaHO KPUTEPIi, 3a SKUMH CIIiJ] TPOBOJUTH HABUAHHA CYAJI, a
came: 00’ €KTUBHUM (3a0e3MeUYeHHs] MPUHILMITY HEHUTPaTbHOCTI CYIII-TIOCEPEHUKA);
IICUXOJIOTTYHUHN (MparHeHHs CYAJi 10 HEYIEepPEeIKEHOCTI); OIHOYHMKA (OakaHHS
CyIJli 3A1MCHIOBATH MPOIEYPY Ta KOO BJIaCHA PEIyTaIlis).

AprymMeHTOBaHO HEOOXIAHICTh 3aKPITUICHHS B OKpeMiid cTaTTi 3akoHy YKpaiHu
«IIpo cymoycTpiii 1 cTaTyc CyIJiB» TOJOXKEHb MPO MIATOTOBKY CYAII ISt
MPOBENICHHS BPETYIIOBaHHS CIOPY 3a ydacTi cyaai: (1) cyanst 3000B’ si3aHMi TPOUTH
HiATOTOBKY JUIS OTPUMAaHHS MOXJIMBOCTI HPOBOJMUTH BPETYNIOBaHHS CIOpY 3a
ydacTio cyani; (2) miarotoBka Cy[jl Uil MPOBEACHHS BPETYIIOBaHHS CIIOPY 3a
YYacTIO CyAJI BKJIIOYAa€E TEOPETHYHY Ta MPaKTHUYHY MIATOTOBKY CyAIl B
HarionanpHiit mkomni cyaaiB Ykpainu; (3) mporpaMmy, HaBYadbHUM TJIaH Ta TOPSIOK
MPOXOKEHHS MIATOTOBKU CYAJI JUIsl IPOBEJACHHS BPETYJIIOBAHHS CIOPY 3a y4acTIO
cyaal  3aTBep/ykye Buma  kBamidikariiiHa KOMICiS  CyAjaiB  YKpaiHH  3a

pekomenpaaiiero HamionanbHoi 1mkonu cynaiB Ykpainu; (4) 3a pesyiabTaTaMu



MIATOTOBKH CYAJ1 OTPUMYIOTh CBIIOITBO BCTAHOBJIEHOro Buiiorw kBamiikaniiHoO
KOMICi€r0 cyaaiB YKpainu 3paska. [IpoxomkeHHsIM CyIJer0 MiArOTOBKH BBAaXKAETHCS
yCHIIIHE BUKOHAHHSA MporpamMu miarotoBku; (5) HamionansHa MmiKona CyaiB
VYkpaiou Hajcuiaae Marepiaad MoAO0 CYIIB, sIKI MPOUIUIM MIATOTOBKY, 10 Bumioi
kBamiikamiiHOT KoMicii cyaaiB YKpaiHu JJjis CKiIaJeHHsl KBami(iKaliitHOro iCruTy;
(6) HamionanbHa mkosia cyaaiB YKpaiHu 3A1MCHIOE TMIATOTOBKY CYIIB, SIKI MOXKYTh
NIPOBOJUTH BPETYJIFOBAHHS CIIOPY 32 YYaCTIO CYJIT.

OOrpyHTOBaHO Te3y L1010 OLIBHOCTI CTBOPEHHS BIOPSAJIKOBAHOTO MEPEITIKY,
KUl Ou 3a0e3meuyBaB BUTBHHUM JOCTYII CTOPIH CrOpy /10 iHdopMaIllii moa0 cyaii, 3a
y4acTI0O SKOTO MOXKE BiOyBaTHCS TIpoOIeaypa BPETYJIIOBaHHS CIOPY, a caMme
dopmyBaHHs «PeecTpy cymuiB, Ki MOXYTh 3IIMCHIOBATH TIPOIEAYPY BpETryJIIOBaHHS
criopy 3a ydactio cyani». HeoOximuum € BHeceHHs 10 Peectpy iHdopmartii momo
npi3BUINa, 1M’sl, MO OAThKOBI CyHJi; MOKYMEHTA, IO IMIATBEPKYE MPOXOHKEHHS
CYIJICIO CHeliajdbHOI MIATOTOBKHU; KaTeropid crpas, 3a SKUMH 3a3HauY€HUN CyIIs
CHEIIaNI3YEThCS; TOCBIAY POOOTH 3 IPOBEICHHS MPUMHUPHUX MPOLEAYDP; MOBH, SIKOIO
CyIJIs 371aT€H MTPOBOJAUTH MPOLEAYPY; IHITUX HEOOXITHUX BIIIOMOCTEH.

VY3araibHeHO ICHYIOYl y HAyKOBIM JiTepaTypi MIAXOIW II0J0 BHOKPEMIICHHS
NEBHUX €TariB MPOLIEypU BPETYIIOBAHHS CIIOPY 32 YYaCTIO CY/1 Ta 3alpONOHOBAHO
PO3MEXYyBaTH TOPSIOK MPOBEICHHS MPOIEAYPH 3a TAaKUMH €TalaMH: MiATOTOBYUN
(BcTynmHU eTam, sAKUW Tiepedavae opradizaimiiiHi mpomeaypd A0 IOYaTKy
MPOBENICHHS  BPETYyJIOBaHHS  CHOPY 3a  y4acTIO  CyAli), TEpEerOBOPHUMN
(OCHOBOTIONIOKHHM €Tam, CIPSMOBAaHUN Ha Oe€3MocepeHE BPETYIIOBaHHS IMBUIHHO-
MpaBOBOTO CIOPY MDK HOro ydYacHHMKaMu) Ta 3akKiIOYHUN  (MPUIUHEHHS
BPETYJIIOBAHHS CIIOPY 32 YYacTIO CYJJl HUISIXOM JOCSTHEHHS a00 HEe IOCATHEHHS
KoMmpoMicy). OOIpyHTOBAaHO Te3y TMPO HEAOIUIBHICTh YITKOTO OOMEKEHHS
MPOIICCYATPHUX PAMOK JIAaHUX €TaITiB Ta 3p00JICHO aKIIEHT Ha THYYKOCTI Ta BITHOCHIM
He()OPMATBHOCTI TPOLIETYPU BPETYTIOBAHHS CIIOPY 32 y4acTIO CYII.

3 ypaxyBaHHSM €BPOIHTErPALIHHOIO KypCy PO3BUTKY YKpaiHU OOIPYHTOBAHO

TBEP/KEHHS CTOCOBHO 3a0€3MeUYEHHS BIAMOBITHOCTI HAI[IOHAJIBHOI CYI0BOi CHCTEMHU



MDKHApPOJHUM 1 €BPONEHCHKUM CTaHAApTaM Ta CPOPMYJIbOBAHO HU3KY PEKOMEHIallii
IIOJI0 BIOCKOHAJCHHS NPOIEAYypHd BpPETYIIOBaHHA CHOPY 32 YYacTIO CyIdi Yy
LIMBUIBHOMY CYAOYMHCTBI YKpaiHM 3 OIJIAy Ha 3arajibHOCBITOBY TEHJCHIIIIO
po3uupeHHs cepu 3aCTOCYBaHHS albTEPHATHUBHUX CIOCOOIB BUPIIICHHS CIOPIB Y
CBITI.

3anns 3abe3nedyeHHs €()EKTUBHOIO 3A1MCHEHHS MPOLENYypU BpPETyIIOBAHHS
cnopy 3a yvacTio cyanai yactuny nepiry crarti 202 HIIK Ykpainu 3anponoHoBaHO
BUKJIACTH Y Takid pemakiii: «[Ipo mpoBeaeHHs mpoleypy BperyIlOBaHHS CIOPY 3a
y4acTIO CYJJIi Cy/ MOCTAHOBJISIE YXBaly, SKOK OJHOYACHO 3YMHHSIE MPOBAKCHHS Y
cnpaBi. YXBaja MiIJIAra€ OCKap)KEHHIO B YaCTHUHI 3YNMWHEHHS IPOBAKCHHS I10
CIIpaBi».

3amiia oprasizanii iHGOPMAaIIMHO-METOIUYHOTO 3a0€3MEUCHHS CY//IIB 00
NpOIeypH BPETYIIOBAaHHS CIIOPY 3a YYacTIO CYJJi, 3alpoBaJKCHHS TI€BOT
npodeciiHOl MATOTOBKHU CYAAiB, HaJIe)KHOTO (DYHKIIOHYBaHHS Peectpy cyamis, sKi
MOKYTh 31CHIOBATH MPOLIENYPY BPETYIIOBAHHS CIIOPY 3a YYACTIO CYIJ1, TOBEACHO
JOIUTBHICTh JOTIOBHEHHS TIEPENiKy MOBHOBaKeHb Buiioi kBamidikaiiiiHoi kowmicii
CynliB YKpaiHu, 3aKpiljIeHOTO B YacTWHI mepirii ctatti 93 3akony Ykpainu «IIpo
CYJIOYCTpill 1 CTaTyC CYIJiB», TAKUMH ITOBHOBaXKCHHSIMHU: PO3pOOJIIE 1 3aTBEPIKYE
ctangapTd y cdepi mnpodeciiiHoi MIATOTOBKH CYAJMIB Ta IJABUIIYE IXHIO
kBamidikaiiro 3amis  3a0e3nedeHHs e(PEKTUBHOTO TPOBEACHHS  IPOIEAYpHU
BPETYJIIOBaHHS CIOPY 3a YYacTIO CyHJi; OpPraHi3oBye i1H(GOPMAIIfHO-METOINYHE
3a0e3nedeHHs CyaiiB y cdepi 3M1MCHEHHS BPETYJIIOBAaHHS CIOPY 3a y4acTIO CY./Ii;
3MIMCHIOE KOHTPOJIb 32 €(PEKTHUBHICTIO CIEIIaIbHOI MIITOTOBKH Ta SKICTIO HAaBYAHHS
cynniB; ¢opmye Ta Beme Peectp cyanmiB, sIKi MOXYTh 3MIHCHIOBATH TPOLEAYPY
BPETYJIIOBAHHSI CTIOPY 32 YYacCTIO CYIII.

VY muceprariii copmynboBaHi i iHINI TEOPETUYHO OOTPYHTOBAHI MPOMO3UILIT
PO BIOCKOHAJICHHS aKTiB YMHHOTO ITUBUIRHOTO MPOIECYabHOTO 3aKOHOJABCTBA B

YaCTUHI BPETYJIIOBaHHS CIIOPY 32 YYaCTIO CY/AJ1 Y HIMBUIBHOMY CYJIOYMHCTB1 Y KpaiHH.
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SUMMARY

Prushchak V.E. Settlement of a dispute involving a judge in the civil
proceedings of Ukraine. — Qualification scientific work, manuscript copyright.
Thesis for a Ph.D. degree in specialty 081 — Law. — National University ‘Odessa Law
Academy’, Odesa, 2020.

The dissertation is the first in the science of civil procedural law of Ukraine a
special comprehensive study of the legal regulation of the procedure of dispute
settlement with the participation of a judge as an independent way of alternative
resolution of civil disputes.

The scientific research carried out a comprehensive analysis of the institution
of dispute settlement with the participation of a judge, highlighted the evolution of its
emergence and formation, determined it’s legal nature and place in the system of
alternative dispute resolution and civil procedural law, taking into account foreign
experience and international standards.

Characterized the theoretical procedures with the participation of a judge, the
definition of its concept, features and principles are given, the prerequisites for the
introduction and conditions of the specified procedure are investigated, the
peculiarities of the legal status of the judge in carrying out the procedure of dispute
settlement with the participation of the judge are considered.

Special attention is paid to the legal procedure of the procedure of settlement of
the dispute with the participation of the judge, the procedure for termination and
determination of legal consequences of its implementation.

Developed scientific ideas about the history of development and social
prerequisites for the formation of alternative ways of resolving disputes, based on the
periodization of world history, which reflects changes in human consciousness, social

structure and as a consequence of changing forms of dispute resolution. The historical



stages of their development have been divided into the following periods: 1) the
ancient period (dispute resolution is based on the principles of natural selection,
power struggle and struggle for survival, and mediation becomes a means of
establishing order and stability); 2) the period of the early Middle Ages (the
formation of a church court, whose clergymen enjoy great moral influence, authority,
and are empowered to reconcile enemies); 3) the period of the Middle Ages (the
development of compensatory justice, judicial reconciliation aimed at peace, trust and
mutual protection of interests, the emergence of a peace agreement); 4) the most
recent period (increasing state involvement in reconciliation issues).

The peculiar history of legal regulation of alternative ways of resolving
disputes in Ukrainian lands is investigated, which testifies to the existence of relevant
national legal traditions. It is determined that it is divided into the following stages:
the period of Kievan Rus (a means of resolving social and legal conflict is a
compromise consisting in obtaining monetary punishment instead of punitive
mechanisms of punishment, replacement of vengeance with money redemption for
insult); the Hetmanate period (the emergence of ‘unity’ procedures aimed at
attracting ‘combiners’ — mediators who formed the terms of reconciliation and could
resolve property, land and criminal cases); the period of the Russian Empire (the
emergence of commercial courts, where the main form of court work is the procedure
for settling the dispute and reaching consensus between its parties, and the main duty
it is incumbent on the court is to invite the parties to settle the dispute through
conciliation); the Soviet period (the creation of a repressive system of law and the
eradication of alternative litigation methods of dispute resolution, from the second
half of the twentieth century — gradual formation of doctrinal approaches to the study
of conciliation procedures; the post-Soviet period (conciliatory procedures are rapidly
developing: arbitration, mediation, mini-court, etc.); the European integration period
(reform of the judicial system, introduction of alternative ways of resolving disputes).

The definition of dispute settlement with the participation of a judge is
formulated as an independent form of solving civil disputes. The settlement of a
dispute involving a judge is a negotiated, structured and confidential process in which



the parties to the dispute attempt to negotiate independently with the support of a
neutral impartial mediator — a judge who, using their own professional skills and
knowledge, leads the parties to a peaceful settlement dispute.

Scientific ideas about the definition of the terms ‘legal dispute’ and ‘legal
conflict’ have been developed, and it is stated that in the context of the dispute
settlement with the participation of a judge it is acceptable to use the term "dispute
resolution”, since "conflict" is a phenomenon of longer duration, deep and preserves
legal disagreements, on the other hand, reflect the process of the parties' awareness of
their contradictions and their desire to resolve them directly through conciliation
procedures involving a neutral third party.

Theoretical provisions on the relation between the terms ‘mediation’, ‘dispute
settlement with the participation of a judge’ have been improved. The scientific
concepts regarding the place of dispute settlement with the participation of a judge in
the system of alternative dispute resolution have been generalized and it has been
proved that the settlement of the dispute with the participation of a judge is at the
same time an alternative legal disputes and the institute of civil procedural law.

The basic features of the institute of dispute settlement with the participation of
a judge are revealed. External features of the procedure are: a) the existence of a civil
dispute between the parties; b) partial self-regulation of the procedure; c) the
voluntary nature of the procedure; d) almost unlimited procedural dispositiveness; e)
participation of a third independent person as a neutral mediator; g) the final act of
applying this method of ADR, which extends only to the parties. Internal signs are: a)
the presence of a judge, in whose proceedings there is a case performing the functions
of a neutral mediator; b) the possibility of using this method only at the beginning of
the trial on the merits; c) the envisaged right of a judge to offer the parties a peaceful
means of dispute settlement; d) direct responsibility of the parties for the decision.

It is proposed to divide the principles on the basis of which a dispute involving
a judge is resolved into two groups. The first group is the principles of civil
procedural law, which include: a) the rule of law, b) equality of all parties to the
lawsuit before the law and the court, ¢) competitiveness, d) dispositiveness, e) the



obligation to adjudicate, f) inadmissibility of abuse of procedural rights;
g) reasonable time. The second group is the specific principles that are directly
relevant to the settlement of a dispute involving a judge, including: a) voluntariness,
b) confidentiality, c) neutrality and impartiality of the mediator, d) jurisdiction,
e) flexibility and structure of the procedure, f) cooperation judges and parties to the
dispute.

The analysis of foreign experience in the settlement of disputes by alternative
legal proceedings is analyzed and it is established that in the conditions of directing
Ukrainian legislation to the standards of european justice in order to ensure the
practical application of alternative ways of resolving disputes, appropriate legal
regulation is necessary. It is proved that the quality of legal regulation depends on the
effectiveness of the settlement of the dispute with the participation of a judge.

A generalized decision in a scientific literary perspective on the transition to a
genuine settlement of a dispute involving a court that has: unrecognized, possibly,
alternative judicial authorities capable of altering civil disputes; striving for prompt
dispute resolution and a corrective form of conflict resolution; promoting respect for
the socially important functions of justice and the role of the courts in modern
society; expanding the disputes of the civil litigation page.

The conditions of realization of this institute are investigated, and their own
system of their classification into procedural (availability of a decision to open
proceedings; the presence of the parties to the dispute; initiating the procedure before
the start of the trial on the merits; the absence of a third party claiming separate
claims for the subject matter of the dispute), organizational and methodical (direct
involvement of the court in the dispute resolution process with the participation of a
judge; political and legal intention of the state; availability of quality, professionally
trained staff of judges authorized to carry out the procedure; a sufficient level of
information support) and subjective (voluntariness; reciprocity and interaction;
interest; responsibility) conditions is proposed.

Recommendations have been formulated on the necessity of introducing a
special professional program of basic training of judges for the procedure of dispute



settlement with the participation of a judge, as well as accreditation of the training
program in the direction of conducting negotiations in order to conduct them in a
more efficient, impartial manner within the stipulated time limits. The criteria for the
training of the judge, namely objective (ensuring the principle of neutrality of the
mediating judge); psychological (the judge's desire for impartiality); evaluation (the
desire of the judge to carry out the procedure and his own reputation) are given.

The necessity of fixing in a separate article of the Law of Ukraine ‘On the
Judiciary and Status of Judges’ provisions for preparing a judge for conducting a
dispute with the participation of a judge is argued: (1) the judge is obliged to undergo
training in order to be able to settle the dispute with the participation of the judge; (2)
preparing a judge to settle a dispute involving a judge includes theoretical and
practical training for a judge at the National School of Judges of Ukraine; (3) the
program, curriculum and procedure for the preparation of the judge for the settlement
of the dispute with the participation of the judge are approved by the High
Qualifications Commission of Judges of Ukraine upon the recommendation of the
National School of Judges of Ukraine; (4) upon the results of the training, the judges
shall receive a certificate established by the High Qualifications Commission of
Judges of Ukraine. Successful implementation of the training program is considered
to be passing the training judge; (5) the National School of Judges of Ukraine shall
send the materials concerning the judges who have been trained to the High
Qualifications Commission of Judges of Ukraine for the examination; (6) The
National School of Judges of Ukraine shall train judges who may settle the dispute
with the participation of a judge.

The thesis about the feasibility of creating an orderly list, which would provide
free access to the parties to the dispute to the information about the judge, with the
participation of which may be a dispute settlement procedure, namely the formation
of a ‘Register of judges who can handle the dispute with the participation of a judge’.
It is necessary to enter in the designated Register the information on the surname,
first name, patronymic of the judge; a document confirming the passing of a special
training judge; the categories of cases in which the judge specializes; experience in



conciliatory procedures; the language in which the judge is able to conduct the
proceedings; other necessary information.

There are generalized approaches in the scientific literature on the
identification of certain stages of the procedure of dispute settlement with the
participation of a judge, and it is proposed to distinguish the procedure of carrying
out the procedure in the following stages: preparatory (introductory phase, which
provides for organizational procedures before the start of the dispute with the
participation of a judge), negotiation (fundamental stage aimed at the direct
settlement of a civil dispute between its participants) and final (termination of the
settlement of the dispute with the participation of a judge by reaching or not reaching
compromise). The thesis about the inappropriateness of a clear limitation of the
procedural framework of these stages was substantiated, and the emphasis on the
flexibility and relative informality of the dispute settlement procedure with the
participation of a judge was placed.

Taking into account the European integration course of development of
Ukraine, the statement about ensuring compliance of the national legal system with
the standards of the international community is substantiated and a number of
recommendations for improving the procedure of dispute settlement with
participation of a judge in the civil judiciary of Ukraine are formulated in view of the
general tendency to expand the scope of alternative solutions.

It is stated that in order to ensure the effective implementation of the dispute
settlement procedure with the participation of a judge, part 1 of Article 202 of the
CPC of Ukraine should be stated in the wording: ‘The ruling is subject to appeal
against the suspension of the case’.

For the purpose of organizing information and methodological support of
judges regarding the procedure for settling a dispute with the participation of a judge,
introducing effective professional training of judges, proper functioning of the
Register of Judges who may carry out the procedure of settling a dispute with the
participation of a judge, it is proved the expediency of supplementing the list of
powers of the High Qualifications Commission of Judges of Ukraine, enshrined in



part one of Article 93 of the Law of Ukraine ‘On the Judiciary and Status of Judges’:
develops and approves standards in the field of professional training of judges and
enhances their qualifications to ensure the effective conduct of the dispute settlement
procedure with the participation of a judge; organizes information and
methodological support of judges in the field of dispute settlement with the
participation of a judge; supervises the effectiveness of special training and the
quality of training of judges; Forms and maintains a Register of Judges who can
conduct a dispute settlement procedure with the participation of a judge’.

In the dissertation, other theoretically substantiated proposals for improving the
acts of the existing civil procedural legislation in the part of settling a dispute with the
participation of a judge in the civil proceedings of Ukraine are formulated.

Key words: civil dispute, conflict, alternative dispute resolution, third party,
negotiations, mediation, conversations, judicial reconciliation, court, dispute
settlement with the participation of a judge, stages of procedure, reconciliation of
positions.
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