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3ATAJIBHA XAPAKTEPUCTHUKA POBOTH

AKTyaJbHicTh TeMH. YKpaiHa, sk mporosomieHo y cr. 1 Koncrutyumii,
€ JEeMOKpPaTHYHOI0, IPAaBOBOK JeprkaBoro. OMHIE 3 OCHOBHHUX I[IHHOCTEH
JICMOKPATHYHOTO CYCIUIBCTBA € (YHIAMEHTAJIbHUI MPUHLIUI HE3aJIC)KHOCTI
CYNiB 1 CyWIiB, SKHH € TMEPEeIyMOBOI BEPXOBCHCTBA mpaBa. KOHCTHTYIIis
VYkpainu y posa. VIII «IpaBocyans» BH3Haumna 3acajyd IPaBOBOIO
peryioBaHHsl CcTarycy 1 BiamosimampHOCTI cymmiB (cT.ct. 126-131, 148,
149 i 149"). HaginenHst Cy/JliB MIMPOKHUMHU BIIQJHUMH I[TOBHOBAXECHHIMHU
IIOJI0 PO3IVISIY W BHUPIMICHHS IOPUAMYHO 3HAUYYIIUX CIHpaB IOKJIaJa€ HA HUX
JIOAAaTKOBI OOOB’SI3KM TIepe/ CYCHUIBCTBOM, SKE OYIKY€ Bil CYOOBOI TiIKH
BJIAIM 3a7I0BOJICHHSA OHi€l 3 0a30BHX CYCIIIBHHUX TOTPEd — CIpPaBEIIMBOTO
BupimeHHs koH(mikTiB. [Ipobrema momyky edexkTHBHOTO OamaHCy MiX
CBOOOIOI0 PO3CYAy CyA[i Ta MOTO MiA3BITHICTIO NMPaBOBOMY 3aKOHY — OJHE
3 HAWMCKJIAHININX 3aB/IaHb TEOPETHKIB IpaBa i 3aKOHO/ABIIIB.

Buachicte mociiukeHHsS MpoOJiieMaTHKKA FOPUAMYHOT BiJIIOBIAAIBHOCTI
CY[li TIOSICHIOETBCSI CYCHUIBHOIO ITOTPEOOI0 Y BIJHOBJICHHI JIOBIPH 10 CYy/I0BOT
BJIaJM, sika 0OyMOBHWJIa YXBaJIeHHsSI HOBOTO aHTHUKOPYIIIIHHOTO 3aKOHOJIaBCTBA,
a TaKko)X HOpMaTHBHOI 0a3W, CIIpIMOBAHOI Ha OYMINEHHs Biajau. HeoOxigHicTh
pedopmMyBaHHS CylOBOI TUIKM BJIAQAW 1 TIOJAJIBIIOTO  YJIOCKOHAJICHHS
KOHCTUTYIIHHO-TIPABOBUX IIIBAIMH CYJOYCTPOIO IIOCTaBWJIa Ha TOPSIOK
JICHHUH yxBajeHHs 3axoHiB Ykpainu Bin 2 uepBHs 2016 p. «IIpo BHeceHHs
3MmiH 10 Korerurynii Ykpainu mono npaBocymas» Ta «IIpo cymoyctpiit i craryc
cynmiBy. YeproBmii eram cymoBoi peopMH BHMarae BCEOIYHOTO aHANizy W
OLIIHIOBAHHSI 3aIIPOBA/KEHHUX HOBAIIIH i3 TOUKM 30py 1X BIUIMBY HA IPUTSATHEHHS
CYAJIiB JI0 PI3HUX BHIIB IOPUANYHOT BiAMOBIIaTbHOCTI. J[0 TAKOTO JOCHTiKEHHS
crioHykae i Pimennst €Bporieiicbkoro cyy 3 npas Jtoaunu Bif 9 ciuns 2013 p.
no crpasi «O. BonkoB mporu YkpaiHu», B SIKOMYy KOHCTATOBaHO YHCIICHHI
npoOJieMH Hal[iOHAJIBHOT CHUCTEMH  BIANOBIJAIBHOCTI cyiuiB. Haromicts
y Pimenni Big 19 ciunst 2017 p. mo cmpasi «KymikoB ta 17 iHmUX npoTn
VYkpainn» €Bpocy] BiJ3HaUMB NOMITHHH mporpec y pedopMmyBaHHI Ypsiiom
VYkpaiHu CHCTEMHU IUCIHMIDTIHAPHOI BIAMOBINAIBHOCTI CyAIi Ta MiABHIICHHS
BUMOT 0 IX MiA3BITHOCTI.

CydacHi JOCHIKCHHS TpPOOIeMaTHKH FOPUANYHOI BiANOBINATBHOCTI
Cyoai TPYHTYIOThCS Ha 3700yTKax 3arajJbHOTCOPETHYHO! IOPUCTIPYICHII.
Haii6inprn BaroMuMHu 3 HHX € Taki BITYM3HSAHI MOHOTpadiuHi TMpari:
«®DinocodcrKka-paBoBe PO3YMIHHSA BiJIMOBIIaTBHOCTI JIONAHI
(B.K. I'pumyx, 2013); «FOpuandHa BignoBiadbHICTE: MPOOIEMH BHKIIOYCHHS
Ta 3BUIbHeHHs» (3a pen. lO.B. Baymina, 2013); «IIpobnemu mpaBoBoi
BignoBinanpHOCTI» (3a pen. B.S. Tamis, A.Il. Terbmana, B.l. Bopucogoi,
2014); «BinnosinaneHicTh y mpasi: ¢inocodis, icropis, Teopis» (3a 3ar. pei.
I.A. Beskny6oro, 2014) ta iH.
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Cepen cy4acHHX HAyKOBIIIB, SIKi PO3KPUBAIOTh OKPEMi ACIEKTH CTaTyCy
cynmiB a0o TIA3BITHOCTI IX 3aKOHY 1 CYyCIUIBCTBY B MEXaX TOCIIIKCHb
poOJIeMaTHKH CyI0BO1 BIaIu, BapTo Ha3Batu B.JI. bpunnesa, T.B. ['anaiinenxo,
B.B. Topomosenka, KO.M. I'pomeBoro, B B. Jlonexana, O. ). Jlymauenxo,
C.O. Isammmproro, O.Il. Kyumnceky, [.€. Mapoukina, JIL.M. Mocksuy,
I.LB. Hazaposa, O.0. OscsaunixkoBy, H.B. Ilerpomy, C.B. IIpumyuskoro,
M.A. Tloropemnpkoro, J.M. Ilputuxy, b.O. Ilpokonenka, .M. Pomanroka,
IJI. Camcina, A.O. CenianoBa, H.B. CibineoBy, M.I. CmokoBuua,
B.B. Cyxonoca, O.3. Xotuacbky-Hop, IO. Xpuctosy.

JlocnimKeHHsT TiACTaB 1 MPOUEAyp NPHUTSITHEHHS CYAIB A0 IOPUANYHOI
BIJITIOBIZAJIBHOCTI 3a pI3HUX 4YaciB 3/IMCHIOBAIM TakKi BITYM3HSIHI BUCHI:
C.B. TIlonxomaeB («/lucumruiiHapHa BiANOBINAJBHICTH CY[UIIB:  CYTHICTD,
MexaHi3M peaizartiiy, 2003), JI.€. Bunorpamosa («OpuaudHa BiAIOBI ATBEHICTD
CYIIiB 3araibHUX cyniB Ykpaiam», 2004), A.B. Mamiapenko («IlimzcraBu
FOPUINYHOI BiIMOBITANFHOCTI CY[IIB 3araibHOi FOPUCIUKINT Yipainm», 2013),
A.B. Hlepuenko («/lucuumiHapHa BiAMOBITaNBHICTE cynmiB Yipainm», 2013),
O.JI. TlompoBmii («[apaHTii CyAmiBCBKOI HE3ANEKHOCTI NPH TPUTATHEHHI
CyIIiB 70 IOpUAMYHOI BiamoizaneHOCTI», 2014). He 3amepeuyrounm Baromoro
BHECKY Ha3BaHHX aBTOPIB y PO3POOKY OKPEMHX aCIEKTiB IHCTUTYTY FOPUIAIHOL
BIZIMOBIMAJIBHOCTI CY[Ii, CJIiJ 3a3HAYMTH, M0 I1X pOOOTH OyJ0 BHKOHAHO
no wmonudikamii KoHctuTyiii YkpaiHM B 4YacTHHI MPaBOCYIAsS 1 [OBHOTO
OHOBJICHHSI 3aKOHOJIABCTBA IPO CYIOYCTPiid, sike Mano Micie y 2015-2016 pp.
OxpimM Toro, 1i poOOTHM HE HAJAIOTH IPABOBOi OLIHKH TaKOTO CYCHUILHOTO
SIBHINA, SIK JIFOCTpAIlisl CyauiB, sike manmo wicte y 2014-2017 pp. Ipuknamai
ACTICKTH 3aCTOCYBAHHS IHCTUTYTY IOPHINYHOI BiIOBIATFHOCTI CYI IIIKaBIATh
BITYM3HSHUX JTOCIITHUKIB MEHIIIOI MipOI0, OJHAK HE MOXXHA OMHHYTH YBaroro
myomikamii [T.I1. Argpymka, A.M. Boiika, C.®. Bacumok, O.B. TonuapeHka,
O.II. €BceeBa, O.B. Kamrinoi, O.0. Ksamm, B.M. Kupnuxa, B.Il. Koxan,
PO. Kyitbimn, M.M. Mensauka, B.B. INapumkypu, O.0. IlpucspkHioka,
ILA. Titka, B. 1. Tiotiorina, M.I. XaBpoHIOKa Ta iH., IPUCBSIYEHI aHAII30BI
MIPaKTHKN HAKIJIA/ICHHS CAHKIIIH Ha Cy/UIIB OpraHaMy Cy/IOBO BIIa/IH.

Y  jocnijpkeHHI 3HAWIIIM  BiI3epKasieHHs igei, oOrpyHToBaHi i
PO3BHMHEHI TaKUM{ BiJOMHMH HAayKOBIISIMH OJIM3BKOTO 3apyOiioKsl y raiysi
Teopil JepkaBM 1 TpaBa 1 OCHOB cynoycTpor, sik: O.b. AGpocumosa,
C.C. AuekceeB, M.B. Birpyk, B.O. Bunorpamo, M.l. Kieanapos,
M.O. Komnoxonos, I.C. Ky3uenona, JI.A. Jlimuuacekuii, O.E. Jleiict, H.C. ManeiH,
M.M. Mapuenko, M.I. Mary3zoB, A.M. Muxaitnos, [.b. Muxaiinoscebka,
T.I. Mopmakosa, O.A. Mycarkina, O.I. Papor; H.B. Panytha, I.C. Camomenko,
JLA. CupoBarceka, M.C. Crporomu, A.l. TiranoB, M.X. ®apyxkmmuH,
JI.C. Xangees, P.O. Xandina, B.€. Ynpkin, O.B. Uykiosa Ta iH.

HesBaxarounm Ha Taky KiJTbKICTh HAyKOBHX PO3POOOK OKPEMHX AaCIEKTiB
BIJIMOBIJANBHOCTI CyANiB Ta iX MiA3BITHOCTI 3aKOHY, B YMOBax TpPHBArOUOi
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CYIIOBOT pepOpPMH y CydacHiii IPaBOBiiA TOKTPUHI OpaKye TOCIiIKCHHS, B TKOMY
Ha Mi/ICTaBl JOKTPHHAIBGHUX HAlpallOBaHb TEOPii AeprKaBH 1 Mpasa, CymI0BOTO,
KOHCTUTYIIHHOTO, TPYAOBOTO 1 KPHUMIHAJIBHOTO TIpaBa, 3 YpaxyBaHHAM
TIOJIOKEHb HOBITHBOTO 3aKOHO/ABCTBA Ta TPABO3aCTOCOBHOI MPAKTHKH, OyI0
OM TMOmaHO KOMIUIEKCHHM aHaji3 IHCTHTYTy IOPWAWYHOI BiANOBIZaIBHOCTI
cynmi. AKTyanpHICTH TpoOIeMH 3yMOBJIEHA HEOOXITHICTIO YIOCKOHAJICHHS
TEOPETHYHKMX 1 MPHUKIAIHUAX AaCICKTIB HAKIAJICHHS CaHKIIH Ha CYIIIB IS
MIBUILEHHS PIBHS JICTITUMAI] CYIOBOI BIAAM Y CYCHIUIBCTBI Ta IOCSITHCHHS
0ajaHCy MDK TakMMH IPUHIMNAMHU TIpaBa, SIK HEBIABOPOTHICTH MOKapaHHS
3a BYMHEHHS CYy/IJICIO MPaBONOPYIICHHS 1 3a0e3MeueHHs] HOro MmporecyanbHOl
HE3JISKHOCTI ITiJ] Yac BiANPaBICHHS IIPaBOCY/Is.

38’630k Ppo6OTH 3 HAYKOBHMH MNpOrpamMaMH, IUIAHAMH, TeMaMH.
PobGota BuKOHaHa Ha Kadepi opraHizaiii CyJJOBUX Ta IIPaBOOXOPOHHUX OPTraHiB
HamionanpHOTO I0pHIMYHOTO YHIBEpCUTETY iMeHi SIpociiaBa Mynporo B pamkax
HepkaBHOT 1inboBOi KoMIulekcHOi mporpamu «CymoBa Bnaga: mpoOmeMu
opramizamii ¥ mispHOCTI» (HOMep nepykaBHOI peectparii 0111U000957).
Temy mucepranii 3aTBepmkeHo Buenoro pamoro HamioHampHOTO FOPHUANIHOTO
yHiBepcuTeTy imMeHi SpocnaBa Myaporo 21 rpymaast 2012 p. (mpotokos Ne 12).

Mera i 3amaui gocaimkeHHs. MeTo AucepraiiiiHOi podoTH €
PO3pO0IIEHHSI TEOPETUYHOT KOHCTPYKIIIT IHCTUTYTY IOPUANYHOT BIANIOBIAIbHOCTI
Cy[liB, #oro BceOiYHA XapakTEPUCTHKAa 3 TOYKH 30py (yHAaMEHTAIbHHX
MPaBOBUX NPHUHIMITIB BEPXOBEHCTBA IIpaBa, CIIPABEAIMBOCTI, HAJIEKHOTO
CYJIOUMHCTBA Ta CY[JIIBCHKOI HE3aJEeKHOCTI. BinmoBigHO 10 nocrapiaeHoi MeTH
HEOOXiHO BUPIIIATH TaKi 3a1a4i:

OXapaKTepu3yBaTH IOPUAWYHY BIAMOBITAIBHICTH Cy[ai, C(HOPMYITIOBATH
i mOHATTS ¥ O3HAKW, IOKa3aTd I1i 3B A3KH 3 IHIIMMH BHIAMH COLIAJIBHOT
BIZITOBI1AAIBHOCTI;

PO3KpPHUTH TIPaBOBY MPHUPOAY, CYTHICHI O3HAKW, MPUHINIH, QYHKIII, METY
1 3aBIAHHS IHCTHTYTY IOPHIMYHOI BiAMOBITANBHOCTI CyHi, 3MIHCHUTH HOTO
BHYTPIIIHIO 1 30BHIITHIO TU(epeHIIIaIio;

OOIpYHTYBaTH KpHUTEpil BIIMEXKYBaHHS IIbOTO IHCTHUTYTY BiJl CyMDKHHX
[IPaBOBIHOCHUH;

OXapaKTepu3yBaTH CTPYKTYpHI OOMHHUII (CyOIHCTHTYTH) 1HCTHTYTY
IOPUIMYHOT BiJIIOBINANBHOCTI CYIIiB, PO3POOMTH HAayKOBO OOIPYHTOBaHI
MpaBHJIa CIIBBIHONICHHS Bi/ITOBIIHUX CYOIHCTUTYTIB,;

BCTaHOBHUTH 3MICT MDKHApOAHO-IIPABOBUX HOPM, SKI pErIaMEHTYIOTh
MPUTSATHEHHS CYIJIIB 0 Pi3HUX BHIIB IOPHIUYHOI BiIIOBIiJAIEHOCTI, BUBYUTH
MIPAaKTHKy C€BPOIEHCHKOTO CyAy 3 TpaB JIOAWHH y LIl HapuHi, a TaKoX
BIJIMIOBiTHI TIOJIO’KEHHS 3aKOHOMABCTBA 3apyODKHMUX KpaiH Ta HAJaTH OIIHKY
PIBHIO BiATIOBITHOCTI BITYM3HSIHOTO 3aKOHOJABCTBA MIKHAPOTHIM CTaHIApTaM;

y3araJbHATH  AWCIUIUTIHAPHY TpakTUKy Bumoi  kBamidikamiitHoi
xoMicii cygmiB Yikpaian (mami — BKKC Vkpainm) i Bumoi paan mpaBocynas
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(roctnmii) (mami — BPII), mpakTHKy NPUTATHEHHS CyATiB 10 KPHUMiHAJIBHOT
Ta aaMIHICTPaTUBHOI BIAMOBINATBHOCTI, a TaKOXK CYHOBY IPAKTHKY y cdepi
peaizamnii IPUHIUITY HE3aleKHOCTI CYIIiB;

OXapaKTepU3yBaTH TiJACTaBM 1 3aXOdd IOPUINYHOI BiIIIOBIZATBFHOCTI
CYIIIB y Talxy3eBOMYy 3aKOHOIABCTBi, 3IMCHUTH CITiBBITHOIICHHS BHIIB
IOPUINYHOT BiAMIOBITaIBHOCTI CY/Ii 32 MaTepiaibHO-IIPABOBHUM 1 MPOIIETyPHIM
KpPHUTEPIMHU;

BCTAHOBUTH NPOOJEMHI aCHeKTH MpPOLEAYpH HPUTATHEHHS CYIJIIB
O PpI3HUX BUAIB FOPUAWYHOI BIAMOBIAAJBHOCTI, a TaKoX 3’ICyBaTH
TIOPSIIOK  peajizalii eleMEHTIB HaJIe)KHOI NPaBOBOi NPOLENYPH y YHMHHOMY
3aKOHOJIaBCTBI, SIKE PErIaMEHTY€E TOPSAO0K 3aCTOCYBAaHHS 3aXOJiB FOPUIUYHOI
BIJIMIOBITAIEHOCTI JI0 CY/iB;

PO3KPHUTH CTPYKTYPHHH 3B’S30K MK 3acajaMH CBOOOIM PO3CYHy CYIi
Ta HOro MIA3BITHICTIO MPAaBOBOMY 3aKOHY Ta BIAMOBINATBHICTIO Tepes
CYCILITbCTBOM;

OOTpYHTYBaTH TOHATTA 1 PIBHI [€BOCTI IHCTHTYTYy OPHUINYIHOT
BiJIMOBiTABHOCTI CY/IM, @ TAKOXK HAa3BaTH HMUIAXH HOTO ITiIBUIICHHS;

c(hopMyIIOBaTH HAyKOBO OOTPYHTOBaHI BHCHOBKH 1 TPOIO3MIII IIOZO
YAOCKOHAJIGHHSI YMHHOTO 3aKOHOJABCTBA, SIKE BIOPSIKOBYE TMPOLEIYpy W
MiICTaBU FOPUAMYHOI BIAMOBIIaIBHOCTI CYIIIB.

006 ’exmom 00ciodNceHHs: € BIAMOBIAATBHICTD CY/IIB SIK IPABOBE SBHUIIIC.

Ilpeomemom  Oocniddicennss € IOPUIUYHA BiAMOBINANBHICTE CYIIIB:
MTUTaHHSI TEOPii 1 IPAKTHKH.

MeTtonu pgocaimkeHHs. METONONOTIYHIM MIAIPYHTSIM TUCEpTamii €
cucTeMa NPHUHIUINB, TPUHOMIB 1 TiJIXOAIB, 3aCHOBaHa Ha (iTOCOPCHKUX,
3arajJbHOHAYKOBHX 1 CIEIialbHUX HAyKOBUX MeToaXx. B OCHOBy poboTu
MOKJIAZICHO CHUCTEMHHUHM TMIAXiA, 3TiIHO 3 SKAM IHCTUTYT IOPHIUYHOL
BIJIMOBIANBHOCTI CYIMIB PO3IISAAEThCA SK IUTICHE YTBOPEHHS, CTPYKTYpHI
€JIEMEHTH SKOr0 IIOB’si3aHI MDK CO0OI0, € HEBIJ €MHHM KOMITOHEHTOM
IHCTUTYTy CyIOBOi BJagd 1 BOAHOYAC IHTETPOBaHI y 3arajbHy CHCTEMY
opuauyHol  BianoBigambHOCTI (p. 1— 4). 3B’A3KHM, IO BHHUKAIOTH MIX
CKJIQJIHUKaMHU JIOCJI/DKYBAaHOTO IHCTUTYTY, HOTO TOEJHAHHS 3 I1HIIMMH
NPAaBOBUMHM 1 COLIAIBHUMH SIBUIIIAMH, OCHOBHI 3aKOHOMIPHOCTI y Il cdepi
JIONIOMIT BHSIBUTH 1 TpoaHajidyBaTH IianektuuHui merox (ma. 1.1, 1.2).
CrpyKTypHO-(YHKIIOHAJIBHUI METO/ 3aisHO NPU XapaKTEPHCTHI KOXKHOTO
OKpPEMOTO €JIEMEHTa I[bOI0 1HCTHTYTY, HOro (yHKLiH, NPUHLIMUIIB 1 KPUTEPIiB
BIIMCIKYBaHHS 1HCTUTYTY FOPHIUYHOI BiIIOBIMAIBHOCTI CYIII BiJl CYMIKHHX
[IPABOBIJHOCHH, a TAKOX MPH MPOTHO3YBaHHI TEHJEHIIA PO3BUTKY MpEaMeTa
nociimkeHss (p.p. 1, 2; m. 4.2). 3 METOI0 AOCITiHKEHHS 3apyOiKHOTO JTOCBIAY,
3aKOHONABUOTO 3aKPIiIUVIEHHS IMACTaB 1 TPOIEAyp TPUTATHCHHS CYIIIB
JI0 FOPHINYHOI BiNMOBIMANBHOCTI Ta BUPIMICHHS NMHUTAHHS OO0 OIEPYBaHHSA
HUMU B JIEP’KaBHO-TIPABOBIH MPaKTUIll YKpaiHU 3aisTHO TIOPIBHSIBLHO-TIPABOBHIA
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Meron (mm. 2.1, 2.2, 3.1, 3.3, 4.1). ®opManbHO-IOPUINIHIHA (JOTMAaTHIHUH)
METO/] JO3BOJIMB ITPOAHAIII3yBaTH Ta IHTEPIpeTyBaTH 3MicT HopM KoHcrurymii
VYkpailHH 1 YHHHOTO 3aKOHONABCTBA Y cdepi CymIOoyCTpPOI, MIiKHAPOIHUX
JIOTOBOPIB Ta iHIITHX MIXXHAPOIHO-TIPABOBUX aKTiB, IIPABO3aCTOCOBHOI MMPAKTHKH
OpTraHiB CyIOBOI BIaau YKpaiHU i MPENEACHTIB MKHAPOIHUX CYIOBHX YCTAaHOB
(p-p- 1-4). Meton mMozmenroBaHHS IOTIOMIT MOOYIyBaTH aBTOPCHKI BU3HAYCHHS
1 kiacudikamii mnpenMmera AOCHIIKCHHS, a TaKOXK pPO3POOMTH HAMPSIMKH
YAOCKOHAJIGHHsI 1HCTUTYTY OPUAMYHOI BifmoBinanbHOCTI cymai (BucHoBkn
mucepranii, Jomarku E, €, JK). Ilig uac aHamily BITYM3HSHOI CYyIOBOL
MPAaKTUKU, a TAKOXK PE3yJbTaTiB AisuTbHOCTI Bumoi kBamidikamidHoi Komicii
VYkpainu i Bumoi pagu mpaBocyanst (IOCTULIT) y Harojai CTaB CTaTHCTHYHHUN
meron (p.p. 3, 4, Jonarku B, I, ). lorpuMaHHsS BUMOT NMPAaBMIILHOI JIOTIYHOT
MOOYZIOBH TOHATH 1 CY/UKEHb 3a0e3Medmio oOIPyHTOBAHICTh 1 JJOCTOBIPHICTH
3po0JEHUX BHCHOBKIB. 3acTOCYBaHHS 3a3HaYE€HHX METOMIB OOYMOBIICHO
cnennikoro 1 XapakTepoM TucepTamii. YkazaHi METOOU Yy iX B3a€MO3B’S3KY
rapaHTyBaJM IIOBHOTY Ta 00’ €KTUBHICTh IIBOTO JOCIIIKSHHS.

HaykoBo-TeopeTnaHnM (yHZAMEHTOM HAyKoBOi poboTH 1 3poOieHmX
y Hill BHCHOBKIB CTaJM Tpami BITYM3HIHUX 1 3apyOiKHHX yUYCHHX y Taiy3i
¢inocodii i 3aranpHOi Teopil Aep)kaBH 1 MpaBa, CyJOBOr0, KOHCTHUTYILIHHOTO,
KPUMIHAIIBHOTO 1 TPYAOBOIO Ta IHIIUX Tajly3eil npasa.

HopmaruBHe migrpyHTtsi 1€l HayKOBOI POOOTH CTAHOBJISTH IOJIOXKCHHS
KonctuTymii i 3akoHOmaBcTBa YKpaiHu i 3apyOibKHUX JepiKaB, 30KpemMa KpaiH
€C, 10 perIaMeHTYIOTh IHCTUTYT IOPHIMYHOT BiIIIOBIIAIBEHOCTI CYJUIl, @ TAaKOXK
MDKHApOJAHO-NIPABOBUX aKTiB, 10 MICTSTh CTAHAPTH HE3aJIEKHOCTI CY/IIB.

Emmipuuny OCHOBY JIOCHIDKEHHS  CTAHOBISITH: TIPaBOBI  MO3HMINT
Koncrurymniiinoro Cyny YkpaiHu, IO CTOCYIOTBCSI CTAaTyCy 1 BiINOBIZaIbHOCTI
CYIIiB, CTaTHCTWYHI HaHi Bumoi pamm mpaBocymas (toctumii) (3a 1998-
2017 pp.) i Bumoi xBamidikaniitnoi komicii cynaiB Ykpainu (3a 2011-2017 pp.),
a TaKOXK aKTH IIMX OPTaHiB OO0 MPUTATHEHHS CYAIIB A0 BiOIOBITAIBHOCTI i
3BUTBHEHHS 1X 3 IOCAM; y3araJbHEHHS NMPAKTHKH BUIIOro aaMiHiCTPaTHBHOTO
cyny i BepxoBroro Cyny Ykpaiuu, 110 CTOCYIOTBCS OCKap)KCHHs akTiB Burroi
paau roctuiii 1 Bumoi kBamidikariiinoi komicii cyamiB Yipainu (3a 2010—
2017 pp.); y3arajgbHCHHS NPAKTUKH CYIIB YKpaiHH IMI010 3a0e3MeucHHsI
HE3aJICKHOCTI CYAJIB 1 MPUTATHECHHS iX 10 KPUMIHAJIBHOI BiIMOBIJAJIbHOCTI
3a TIOCTAHOBJIEHHS 3aBiJIOMO HENpaBOCyAHUX pimieHb (cT. 375 KpuminanbHoro
kozmekcy Ykpainm) (3a 2010-2017 pp.); ysaraabHeHHs aktiB Ilpe3unmenra
VYkpainu 1 BepxoBHoi Panu Ykpainu, mo cToCyloThbesi 0OpaHHs, TIPU3HAYCHHS
CynmiB i 3BUTBHEHHS iX 3 mocan (3a 2006-2017 pp.); CTaTUCTHYHI HMaHi W
y3araJbHCHHS BICHOBKIB THMYacoBO1 CIeIialbHOI KOMIcii 3 TIepeBipKH CYIIiB
CyniB 3aranbHOI fopucaukii (3a 2014 2015 pp.).

HaykoBa HOBHM3HA oep:kaHMX pe3yJbTaTiB BU3HAYAETHCS THUM, IO
JUCepTalis € TEepIIold B YKPalHCBKiIM TpaBOBi Haylll MOHOTPadidHOIO
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poboTOI0, Ky TIPHCBSYEHO OOIPYHTYBAaHHIO TEOPETHYHOI KOHCTPYKIIi{
IHCTHTYTy IOPHIMYHOI BiAMOBiMambHOCTI cymmi. Ha mimcraBi 3mificHEHOTO
JOCITIJUKCHHSI BU3HAYCHO NPABOBY MPUPOAY LBOTO iHCTHTYTY, PO3KPUTO IOro
CYTHICHI O3HAKH, TPUHIAIH, (YHKIIIi, METY i 3a11a4i, 3iiicCHeHO HOTO 30BHIIIHIO
1 BHYTpIIIHIO IudepeHIiiamnio, HagaHo BCeOIYHY XapaKTepUCTUKY IHCTHUTYTY
IOPUANYHOI BIAMIOBIMATBHOCTI CyANiB 13 TOYKH 30py (yHIAMEHTAIBHUX
MIPUHIIMIIB BEPXOBEHCTBA IpaBa, CIPABEMIMBOCTI il HE3AJIEKHOCTI CYIUIIB,
BUOKPEMJIGHO HOro CTPYKTypHI OAuHHUII (CyOIHCTHTYTH) Ta KpuTepil
BIZIME)XYBaHHsI BiJ| CyMDKHHUX MPABOBIAHOCHH, @ TaKOX OKPECJICHO HaIrpsMu
YAOCKOHAJIGHHSI TIPABOBOTO PETYIIOBAHHS MIJICTaB 1 NMPOLEAYp HPHUTSTHEHHS
CYIIIB [0 PI3HUX BHIIB IOPUIUYHOI BiAMOBiAambHOCTI. OOIPYHTOBAHO
KOHIICTITYalIbHO HOBI 1 B)KJIMBI JJIsl TEOPii ¥ NPAKTUKHU TIOJIOKEHHS 1 BUCHOBKH,
ozieprkaHi 37100yBavIKOI0 0COOMCTO, SIKi i BHHOCSATHCS Ha 3aXUCT:

ynepue:

IOPUINYHY BIAMOBITATBHICTE CYIAI PO3MISHYTO $AK BiAMIOBITAIBHICTH
CIEIiaJIbHOTO CY0’ €KTa, HA/IIJICHOTO BUKITIOYHIMH BIIQTHUMHU ITOBHOBAKEHHSIMH
3 BiAIpaBICHHS MMPABOCYAS i CTATYTHIMH TapaHTisAMHU HE3aJIeKHOCTI B CHCTEMI
CTPUMYBaHb 1 IPOTUBAT ACPKABHOI BIIaJH, sIKa BUKOHYE ITOABIHHE IPU3HAYCHHS
y JICMOKPAaTHYHOMY CYCIUIBCTBI, a came: 3a0e3leuye JOTPUMAHHS HOCIEM
CYJIOBOi BJIQ/IW TOKJIQJIECHOIO Ha HHOIO OOOB’SI3KY 3 YTBEPIDKEHHS HPHHIUITY
BCPXOBCHCTBA IIPaBa y MPABOBIJHOCHHAX 1 € HEOOXITHOK YMOBOO JICTITHMAIIi
YXBaJICHOTO CYJ0BOT'O PILlICHHS ISl a[[pecaTiB OCTaHHbOTO;

0OIpYHTOBaHO BHCHOBOK MIOJ0 TOTO, IO IOPHIMYHA BiJIIOBINAIBHICTH
Cy[Jli € KOMIUIEKCHAM IPaBOBUM IHCTHTYTOM, IO CKJIQJAETHCS 13 CYKYITHOCTI
HOpPM TIpaBa, MO PENIAMEHTYIOTh IMJCTAaBH 1 TPOLEAYPH NPHUTATHCHHS
CYIIl O BIOMOBIZaNBHOCTI Ta XapaKTePH3YEThCS TAaKUMHU prcaMu: (a) BiH
€ BIIOKpEeMJICHHM 1 CaMOCTIHHMM y CHCTeMi IpaBa, IO 3yMOBIIOETHCS
cnenn(ikol0 TPABOBOTO CTaTyCy Cyani SK CcyO’e€KkTa BiONOBiTaIBbHOCTI
1 HasgBHICTIO CIEUIaTbHOTO  3aKOHOJABCTBA, SKE  YIOPSAIKOBYE  IIi
MpaBOBIAHOCHHM; (0) TepeBaykHa OLTBIIICTH HOPM IIHOTO IHCTHTYTY HAJICKHUTH
JI0 TyOJIIYHOTO MpaBa, MIO 3YMOBIIOE JOMIHYBaHHS IMIIEPATHBHOTO METOIY
BIUIMBY Ha TPAaBOBIIHOCHMHM; (B) LW IHCTUTYT € MDKraly3eBHM, IO Mae
NposiB y TMOEAHAHHI HOPM MarepialbHUX (IiACTaBa BIAMOBIJAIBHOCTI) 1
IpolecyalbHuX (Mpoleaypa MPUTATHEHHS 10 BIANOBINANBHOCTI); (I') HOPMHU
1 MpuIMCcH TpaBa, SIKi CTAHOBISITH HOro 3MmicT, 00’€qHaHI 3a NpeJMETHHUMHU
Ta (QYHKUIOHAIFHUMHU O3HaKaMH; (1) CyOIHCTHUTYTH IHCTHTYTY IOPHUIMYHOI
BIJIMIOBITAIGHOCTI CYIII MAlOTh TICHI IHTETPaTUBHI 3B’SI3KH; IX CHUIBHICTE Ma€e
MPOSIB Y HASBHOCTI €IMHUX JJIS BCIX Tally3¢BHX Pi3HOBHUJIB BiIIOBITAIBHOCTI
€JIEMEHTIB ii CHCTEMH, SKi € B3a€MO3YMOBICHUMH 1 TIOXiTHUMH BiJ] IPHUHIINITY
CYILTIBCHKOI HE3aJIeKHOCTI;

3OiICHEHO pO3MEXYBaHHS IOPUAMYHOI BimmOBimambHOCTI: (a) cCyamui,
OB ’A3aHy 3 BHKOHAHHSAM HUM CBOIX (D)YHKLIH HOCIS BIAQIHHX MTOBHOBA)XCHB,
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OCOOJMBOCTI SIKOT ITOB’s13aHi 3 HOTO CIEIiaJbHIM cTaTtycoM, Ta (0) ocodwu, sika
o0iitMae ocany Cymui;

JOBEJCHO, W0 OO0 CyIAi $K CHEHiaJbHOro Ccy0’ekTa, SKUHA BYHHSE
MIPaBOIIOPYILIECHHS Y MEXaX BiIPaBICHHS IPaBOCYIIs, MalOTh 3aCTOCOBYBATHCS
CHemiajdbHI TPOLEAYpH NPOBaHKEHHS (HAacammepen IUCHUILUIIHAPHOTO i
KPUMIHAJIBHOTO), AKi MICTATh TapaHTii HOTO IpOIecyasbHOI HE3aleKHOCTI;
BUMHEHHS JK CY/IJICI0 [PaBOMOPYIIEHb, HE OOYMOBJIEHMX BUKOHAHHIM
0CcaJ0BUX 000B’sI3KIB, Ma€ MEPECIIiyBaTHCs Ha 3arajlbHUX 3acajax;

JIOBEZICHO JIyaliCTUYHUH XapakTep IHCTUTYTY IOPUINYHOT
BIJIMTOBINAIHOCTI CY/TI, SIKWH 0a3y€eThesl Ha (PyHJaMEHTAIBHUX ITOCTYJIATaX IMpo
BIJINIOBINVIBHICTH JA€PKaBHOI BIIAJIU TIEPE] HAPOJOM, 1 Cyay sIK 11 HEBiJl’€MHOTO
€JIEMEHTY — IepPeJl CyCIIbCTBOM;

JIOBEJICHO, M0 IHCTUTYT FOPUAWYHOI BIAMOBIMAaTBHOCTI CyIai €
HEBIJ’ €MHHM €JIEMEHTOM CHCTEMM HOI0 COL{iaJdbHOI BIAIOBIJAIBHOCTI, IO
IPYHTY€ETHCS Ha 3arajibHOBU3HAHMX MOPAIBHUX IHHOCTSIX;

BHOKPEMJICHO Ta OXapaKTepH30BAaHO NPUHIMIM IHCTHTYTY FOPHIMYHOI
BINMOBiZANBbHOCTI  CyAmiB: (a) BEpPXOBEHCTBO IMpaBi 1  3aKOHHICTH,
(6) cmpaBemnMBICTH 1 HEBIABOPOTHICTH  TOKapaHHs, (B) TyMaHI3M;
(r) HesalexHICTh CyAJiB; (A) MiJA3BITHICTh CYIJIB T'POMAJSTHCEKOMY
CYCIILIBCTRY, (€) 3a0e3eueHHsI rapaHTiii HAJIeKHOT IPOLEAYPH [IPU HAKITACHHI
CaHKLid Ha cyaniB, (€) JNOTpUMaHHS BUMOT YHiQikauii, myOaiuyHOCTI Ta
KOH(1ICHIIIHHOCTI IPY BU3HAYECHHI MPOIEAYPHUX aCHEKTIB BiAMOBIAaIBHOCTI;

3MIMCHEHO  30BHIIIHIO  Au(epeHlianilo  IHCTUTYTY  IOPHIMYHOT
BIJMOBINAIBHOCTI  CyIAi Yy MeXax OKpPEMOro IPaBOBOIO  IHCTHTYTY
3a kpuTepisiMu: (a) (QyHKIIOHANBHMUM — crenugika MpaBOBOTO CTaTyCy
Cy0’€KTa BIAMOBINATBHOCTI (CYyIIi) 3yYMOBIIOE OCOOIHBOCTI 3aCTOCYBaHHS
CaHKIi mpaBoBMX HOpM (y PI3HHX Taly3sx IIpaBa) N0 HOCIS BIAJHUX
MTOBHOBa)KEHb, SIKUI TOPYIINB CBiff 000B’A30K a0O BYMHUB IPOTHIIPABHE
TisHES; (0) MpeaMETHIUM — HasiBHICTB BIJOKPEMIICHOI iArary3i 3aKOHOIaBCTBA,
0 BHOPMOBY€ TIPaBOBUI CTAaTyC CyAJi 1 MOIIMPIOE CBOIO Jil0 HA HOPMH
IHIIMX Tajy3eil mpaBa, 110 BHU3HAYAIOTh BHJOBI (Taly3eBi) OCOOIMBOCTI
BIJIIIOBIAJIHOCTI CY/IJIi, — 3aKOHOABCTBA MPO CYA0YCTPiii 1 CTaTyC CY/IiB;

NPE/ICTABIACHO BHYTPIIIHIO JudepeHIianito IHCTUTYTY IOPHIMYHOT
BIJIMIOBITAJILHOCTI CYII, sIKa 3yMOBJICHA: (@) rajly3¢BOI0 HAJICKHICTIO TICBHOTO
BUJy CaHKLIH 1 mpoueayp iX HakiIaJAeHHs (LUBUILHO-IIPABOBa, AUCIMILIIHAPHA,
KpUMiHalIbHA, aIMiHiCTpaTuBHA); (0) OCOONMBOCTSMU IPABOBOTO IOJIOXKCHHS
CY[JIIB y CYJIOBili cucTeMi YKpalHM: Cy[Jli CyAiB 3arajbHOI IOPHCIAMKII, Cym/i
Koncruryniiinoro Cyny VYkpainu, cynmi, ski o00ifiMaroTh aaMiHICTpaTHBHI
mocanu B cygax. Crmenmgika pi3HOBHAIB TakKOi BiOBITaTBbHOCTI BUILTHBAE
3 pi3HUX MOCAIOBUX 000B’SA3KIB CYAIB 1 MPEAMETHOI KOMIICTEHIII1 BiATOBITHIX
CyZiB; (B) pi3HOBHIOM ii Ii/IcTaB, 3aCHOBaHA HAa OCOOIMBOCTSIX TIEBHOTO 00’ €KTa
a6o rpymu 00’ €KTiB, IKUX 3aXHIIA€ IHCTUTYT IOPUIMYHOI BiITOBIIAIBHOCTI;
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0oOIpyHTOBaHO KJIAacHU(iKalil0 BHIIB MHOXHHHOCTI IPaBOIOPYILICHD,
[0 BYMHSIOTHCS CYIIIMH Ha: (a) imeanbHy — siKa Ma€ MICIe, KOJIHU OJHE
[IPOTHUIIPABHE JIiSHHS OJHOYACHO MOPYINYE HOPMH JICKLIBKOX Taiy3eil mpasa,
1 OIJHOYACHO 3aCTOCOBYIOTBCS 3aXOMU JIEKITBKOX BHJIB BiIIMOBINATBHOCTI;
(0) ¢daxkTnyHy — KOMM Ma€ Miclle [eKidbKa MPOTHIIPABHUX [isHB, SKi
3a CYKYIHICTIO KBaTi(PiKYIOTHCS 32 € AMHOIO IMiJICTABOIO BiIITOBITaIBHOCTI;

BH3HAUEHO [i€BICTh IHCTHTYTYy IOPHOUYHOI BiIMMOBITATBHOCTI CYyAII
SIK JIOCSITHEHHSI TTOCTABIICHWX TIepell HUM METH 1 3aBOaHb, IO BimoOpakae
imeanpHuiA, 0a)KaHUH CTaH PO3BUTKY IIbOTO iIHCTHTYTY;

BCTAHOBJICHO MPABOBY IPHPOAY JIOCTPAIl CYIIB, sIKa TOETHYE O3HAKU
coLiaNbHOI 1 MPaBOBOI BiAMOBINANBHOCTI, OCKINBKH ii mmifcTaBa 0OyMOBJICHA
MPUYETHICTIO CY[Il 0 MMEBHUX COLIaJbHUX MPOLECIB 1 MOAIH, a 1 hopmanbHi
O3HAKH, MPOIeaypa Ta HACHIAKH BHU3HAYCHO B 3aKOHI; 1€ OCOOIWBHII BUJ
BIJIMIOBIZAJIHOCTI, SKAH € CrmocoOOM 3aI0BOJICHHs 3alHTy CYyCIHiJIbCTBA
Ha BIJHOBJICHHS MOBIpH 10 CyIOBOI Biaaad B YKpaiHi 3a yMOB CYCHUIbHOI
HeCcTabIbHOCTI 1 TOBUHEH BHKIIIOYATH I03AIPOIeCyalbHIN Mepersil pillleHb
cyny;

YOOCKOHANEeHo:

CYTHICHI O3HAKH 1HCTUTYTY IOPUAMYHOI BIINOBIAAIBHOCTI Cy/li B YaCTHHI
ix ximacudikamii Ha: (a) 3arajbHi, OO BiIOOpa)XKalTh HOr0 HAJIEKHICTH
JI0 IHCTUTYTY IOpUAWYHOI BiANOBigaibHOCTI; (0) cremiajibHi, IO 3yMOBJIEHI
0COOJIMBIM TIPAaBOBUM CTaTyCOM CY[i;

apryMCHTAIIF0 TPAaBOBOi MO3MWIIii, BIAMOBIAHO IO $KOi 3aCTOCYBAaHHS
JI0 Cy[JliB HEraTMBHUX HACIiJKIB MarepialbHO-IPaBOBOTO, OpraHi3alliifHoro
Y1 OCOOMCTOrO XapakTepy Mae BifOyBaTHCSl BHKIIOYHO B paMKax iHCTHTYTY
FOPUINYHOT BiJNOBIMAIBHOCTI CY[JI 13 MOTPUMAaHHSIM TapaHTid HaJIeKHOL
[paBOBOI MPOLEIYPHU: 30KpeMa, JOBEAEHO, IO BIJCYTHICTH OYIb-SKOI
i3 CYTHICHHX O3HaK 3a3HAYCHOTO IHCTUTYTY CBiTYHTH NPO HAJCKHICTh TaAKUX
MIPaBOBIAHOCHH IO CYMDKHHX 13 IOPHIMYHOIO BiINOBITAIBHICTIO, IO BUKITIOYAE
MOJKJIUBICTh 3aCTOCYBAaHHsS CaHKIIH JO CY[MiB y TaKHX IPaBOBIIHOCHHAX
(xBamiikamifiHe  OIiHIOBaHHS  CyAMiB, OC3CTPOKOBE OOpaHHSA  CYIJiB
Y PETPOCIICKTHBI);

Te3y MIOA0 OpPTraHiYHOTO TO€AHAHHS B  IHCTUTYTI IOPUAMYHOI
BIJIMOBiANBHOCTI CyAAi ii TMO3UTHUBHOTO (TPOCIIEKTHBHOTO) i HETaTHBHOTO
(peTpOCTeKTHBHOTO) ACTEKTIB: MEpIINii, 30KpeMa, MOJSArae y TMpaBOBOMY Ta
E€TUYHOMY O0OB’SI3KOBI Cy/Ii 3a0e3IeuyBaTy IMaHyBaHHS MpaBa B CYCIUILCTBI,
a JIpyruil Mae MposiB B IMIEpaTHBHIA BUMO3i 3a3HaBaTH 3aXOMIB JIEPKABHOTO
NPUMYCY y pa3i CBIJIOMOTO MOPYIICHHS CYIJICI0 CBOTO 000B’SI3KY;

kinacudikamito (QyHKIIA IHCTUTYTY FOPHIMYHOI BiAMOBINATBHOCTI CYIIi
y 4acTHHI BHOKPEMJICHHS TaKkuX (DyHKIIIi: KapalbHOi, IPEeBEHTUBHO-BUXOBHOI,
3aXHUCHOT 1 3a0€3MCUCHHS JOOPOYCCHOCTI CYIIIBCHKOTO KOPITYCY;
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BU3HAUCHHS MCTH IHCTHTYTYy IOPUAWYHOI BiINOBIJAIBHOCTI  CYAII
y dYacTuHI 3a0e3MeYeHHS 3aXHCTy Ta LUTICHOCTI (yHIaMEHTaIhHOTO IIpaBa
JIFOJIMHU HA CIIPABEUIMBUIA CY/I;

Te3y MO0 HEMOXKIUBOCTI BiTHECCHHS CYAMIB IO CyO’€KTiB MOJMITHYHOI
BIJIMOBIMANIGHOCTI Y 4YacTWHI HABENEHHS AapryMEHTIB INOJO0 IOPYIICHHS
Yy IIbOMY BUJi BiIOBiJaIbHOCTI MPUHIUITY HE3aJICKHOCTI CYAIiB i CTBOpEHHS
HUM TEpeIyMOB JUIsS HEMPaBOMIPHOTO BIUIMBY Ha MPOIEC BiAMpaBICHHS
MIPaBOCY/IIS;

Te3y IIOI0 TOTO, IO 3aCTOCYBAaHHS 3aXO/AiB IOPHINYHOI BiAIIOBIAATBHOCTI
0 CyAIiB Ma€ IHAWBIIyadbHHN XapakTep 1 MOCHIEHO TaKUM apTryMEHTOM:
OHOYACHE MPHUTATHEHHS [0 IOPUAMYHOI BiAMOBINATBHOCTI YCIX CYIUIB,
SKi TIOCTAaHOBWJIM KOJIETiaJbHE PIIEHHS, CBIAYUTH MPO €IHICTH IiJICTaBU
BI/IMIOBIIAJIbHOCTI 3a3HAYCHUX CY0 €KTIB;

apryMEHTALlil0 Te3W LIOJI0 TOTO, L0 Ha 3aKOHO/ABUOMY PiBHI HEMOXIIHUBO
Ta i HEOLIILHO BCTAHOBIIIOBATH BUUEPITHHUM MEPEITiK CKIIAIiB JUCIUIITIHAPHUX
MPOCTYIIKIB CYAIIB IUITXOM BHOKPEMJICHHS 3MIHIOBAaHMX O3HAK BIIMOBIIHUX
npoctynkiB (00’€kT, 00’e€KTHMBHAa 1 CyO0’€KTHBHa CTOPOHH), 3MICT SIKHX
00yMOBIICHUI PO3BUTKOM HOPMAaTMBHOTO PErYJIOBAHHS Ta NPaBO3aCTOCOBHOT
TIPaKTHKH;

KiIacuQikamilo  TUCHUILIIHAPHUX  MPOCTYNKIB  CyAJMiB Yy  YacTHHI
BHOKpEMJICHHs O3HAK: (a) OpJMHAPHOTO JUCHUILTIHAPHOTO IPOCTYIKY CYIUII,
3a sIKe HaKJIaJaloThCs AUCIUILTIHAPHI CTATHEHHS, HE TI0B’s3aH] i3 BTPaTol0 HUM
MIpaBoOBOro crarycy, (0) MisHHS, HECYMICHOTO 3 MOAAIBLINM IepeOyBaHHIM
Ha Iocalai CymIi, HACHIAKOM BUYMHCHHS SKOTO € 3BUIBHEHHS 3 IIOCai;
(B) KOpYIIIHHOTO JUCIUITLTIHAPHOTO MPOCTYTIKY CY/Ii;

kiacu}ikamito CyIIiBCHKIX IMYHITETIB y YaCTHHI BHOKPEMJICHHS TIOBHOTO,
00MEKEHOTO i ()YHKIIOHATBHOTO IMYHITETY CYIIL;

MpaBWjia  CHIBBIAHOIICHHS  CYOIHCTHUTYTIB  IHCTHUTYTY  FOPHUINYIHOT
BIIMOBIMANIGHOCTI CYAJMI Yy YacTWHI OBEACHHS JIOIUIBHOCTI 3a00pOoHH
MPUTSTATH CYIII0 33 OJIHE i Te came MPABOMOPYIICHHS OJHOYACHO B PaMKax:
(a) ABOX pI3HMX BHIIB AMCIHUILTIHAPHOTO MPOBAKEHHS; (0) KPUMIHATBHOTO W
aJIMiHICTPAaTHBHOTO TPOBAIKEHB; (B) OyIb-SIKOTO BUIY BiAIIOBIAAIBFHOCTI MICIA
3aCTOCYBaHHS JIFOCTPALIfHIX 3aXOiB BiIMOBITATBHOCTI;

MOHSTTSl  «HEMPABOCYIHE  DIlICHHS  Cydy» UUISIXOM  BH3HAuCHHS
BiJIMOBITHUX KPHUTEPIiB OLIHIOBAHHS PIIICHHS CYIIl Ta aBTOPCHKOTO IMEPETiKy
aKTIiB Cy[y, SIKi HE MOXKYTh OyTH MPEAMETOM 3JI0YHHY, IepeadadeHoro ct. 375
Kpuminamsaoro Kopjekcy VkpaiHu [IOCTaHOBJICHHsI CymJeto (CyIusMH)
3aBiZIOMO HEMPaBOCYHOTO BUPOKY, PIllIEHHSI, YXBaJIu a00 IIOCTaHOBH |;

NPOMNO3HLIi 3 MPIOPUTETHUX HAIPSMKIB YJIOCKOHAJICHHS 3aKOHOJABCTBA,
SIKI perIaMEHTYIOTh IHCTUTYT FOPUIMYHOI BiJIOBIIQIBHOCTI CY[JIiB, 30Kpema,
HOro KpUMiHAIBHOT, MUCIUIUTIHAPHOT Ta aIMIHICTPATUBHOI BiIIOBIAILHOCTI;
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HAOYNU ROOAILULOZ0 PO3BUMKY:

Te3a MO0 HEJOIUIBHOCTI BHOKPEMIJIGHHS Yy CTPYKTYpi IOPHINYHOI
BIJIMOBITAJILHOCTI  CY[Ii CYOIHCTUTYTY KOHCTUTYIIHHOT BiJIOBiAJILHOCTI
3 onrsiay Ha 11 monmiTWYHUE Xapaktep Ta cneuudiuHy GopMmy peanizarii, kil
Opaxye rapaHTiii HaJeXHOI ITPaBOBOI MPOLIETYPH;

MOJIOKEHHS IIOJ0 HEMOXKIMBOCTI BITHECCHHA CYIIiB OO0 CYO €KTIB
MPOIECYabHOI BiIMOBIMANBHOCTI, OCKUTBKH TEperIian i 3MiHa akTiB CyIy
B CIUTY TIPHHIIAITY IHCTAHIIHOCTI CyAOBO{ CICTEMH Ma€ BiAOyBaTHCS BHKIIFOYHO
BHUIINM CYJIOM;

Te3a MIOA0 CBOOOAM PO3CYAy CyAAlI SIK BUKIIOYCHHS BiANOBITAIBHOCTI
OCTaHHBOTO 33 3MICT MOCTAHOBJICHOTO HUM pIIlIEHHs, 32 TIYMayeHHS HOPMHU
npasa, OKpiM BUIJIKIB BYMHEHHSI IPABOIIOPYILEHHS 200 CBIZIOMOTO HEXTYBaHHS
CYIZICI0 CBOIMH 00OB’sI3KaMu;

TIOJIOXKEHHS! IIOJI0 CITIBBIHOLICHHSI CBOOOIU PO3CYIY CyIIl Ta MiICTaBU
HOro BIANOBINAIBHOCTI, WO MOJSrac y TakoMmy: (@) pilleHHs, NpUHHsITE
y M@Xax HaJlaHol cya/i cBoOOAN PO3Cyay, HE MOXKE BBAKATUCS TOCTAHOBICHUM
i3 mopymeHHsM; (0) cymoBa TOMWIKA HE TSATHE BiAMOBINAIBHOCTI CyJUII,
OCKUTBKH apriori BHKIIOYAE CHOPSIMOBAHICTh HOTO YMHCIYy HAa BYMHCHHS
MPOTUNPABHUX i 1 Moke OyTH BHUIPABICHOIO BHUILECTOALINM CYIOM;
(B) BUMHEHHSA CYIOCIO Iiif, MO BHUXOMATH 32 MEXi CYIIIBCBKOTO pPO3CYIY,
MaloTh KBamiQiKyBaTHCS SK TMiACTaBa IS BiAMOBINANBHOCTI  CYIL;
(T) omiHKa MPOTHUIPABHOCTI CYJOBOTO DIIICHHS € BHUKIIOYHOIO KOMIICTEHIII€I0
BHUIIECTOSIIHUX CY/IIB, IO CHPSMOBAHO Ha 3aXKCT CYIIIBCBKOTO PO3CY/LY.

IIpakTHyHe 3HAYEHHS OJeP:KAHMX Pe3yJbTATIB IOJSIrac y TOMY,
o chopMyiaboBaHi B POOOTI BHCHOBKH Ta MPOIMO3MIII MOXYTh OyTH
BUKOPUCTAHUMU Y:

HayKOBO-ZIOCJIIHIA POOOTI — AJIsl PO3BUTKY Cy4acHOI JOKTPHHHU CTarycy
cyauiB i cymoBoro mpaBa (AKT BHpoBa/UKeHHs HarioHanapHOI MIKOMM CyaJiB
VYkpainu Big 25 rpynuas 2016 p.);

HOPMOTBOPYil MiSUTBHOCTI — y TIpOIECi YIOCKOHAJIICHHS HOPMATHBHOTO
pETyJIOBaHHS MiACTaB 1 TOPSAKY NPHUTSATHEHHS CYQAIB 10 KPUMIHAJIBHOI,
OUBUTRHOI, IUCIUILTIHAPHOI, aIMIHICTpaTHBHOI BiqnoBigansHOCTI. [Ipomo3mmii
10710 BHECEHHS 3MiH 1 qomoBHEHb 10 Komekcy YkpaiHu mpo aaMiHICTpaTHBHI
MpaBoONOpyIIeHHS (Y YacTHWHI YJOCKOHAJCHHS MPOLENypH MPUTATHEHHS CYIi
JI0 aJMIHICTPaTHBHOI BIINOBIAAIBHOCTI), a Takok 10 KpuminamsHoro Kogekcy
VYkpaiuu i KpumiHaapHO-POIIeCyaIbHOTO KOIEKCY YKpaiHu (LII0H0 MOCHICHHS
rapaHTiii HE3aJeKHOCTI CyAJiB TPH MPUTSITHEHHI IX /0 KPUMIHAIBHOI
BIJIMIOBITAJILHOCTI 3a TOCTAHOBJICHHS 3aBiJIOMO HEMPABOCYIHOTO PIIIICHHS)
Hazicnano o BepxoBHoi Pamu Vkpainm (Akr BnposamkeHHs Kowmitery
3 MUTaHb [IPABOBOI MONITUKH Ta mpaBocyasst Bif 17 sxoBtHs 2017 p.);

MIPaBO3AaCTOCOBHIM JISUTFHOCTI OpraHiB CylOBOI BIIAJW, SIKMX HaJiICHO
MIOBHOB)KEHHSAMHM 13  3aCTOCYBaHHS JI0O CY[AJIB 3aXOIiB  FOPUIUYHOI
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BimmoBimanmbHOCTI (AKT BIpoBa/keHHs BepxoBHoro Cyny VYkpainm Bix
4 rpymas 2015 p.; AKT BopoBaKeHHS Bumoi kBamidikariitHoT KoMicii cymmiB
VYkpainu Big 1 6epesns 2016 p.);

HABYAIBHOMY TIpOIIECi — TIPW BHKIAJaHHI HOPMATHBHUX 1 BHOIPKOBHX
QUCHHUIUTIH, 30Kpema: «OpraHizaiiisi CyIOBHX Ta IPAaBOOXOPOHHHX OPTaHiBY,
«CynoBe anmimicTpyBaHHs», «CymoBe mpaBo», «CymoBi cHCTeMH Ta
MOPIBHSUIBHE CYHOBE IMPaBO», ISl MIATOTOBKH IMiAPYYHUKIB, HABYAJBHHX 1
METOAWYHUX MOCIOHHKIB 13 3a3HAYEHUX MUCIMILIIH, a TAaKOXK Ui PO3POOKH
Mporpam CreniajabHOT MiATOTOBKYA KaHIUIATIB HA TOCAAy CYIIIB 1 MMiBUIICHHSI
kBamiikanii cynaiB  (AKT BIpoBa/pKkeHHS HallioHaqbHOTO — IOPUAMYHOTO
yHiBepcuteTy iMeHi SIpocnasa Myzaporo Bix 26 tpasus 2017 p.).

Ocol0ucTnii BHecOK AMcCepTaHTKH. JlucepramiiiHe  IOCIIIKCHHS
BHKOHAHO 37100yBavKOI0 CaMOCTIHHO, yci c(hOpMyIb0BaHI Y HEOMY ITOJIOKCHHS
Ta BHCHOBKM OOIPYHTOBAaHO Ha OCHOBI OCOOHWCTHX JOCHIDKEHb aBTOpA.
VY xomektuBHiT MoHorpadii «CymoBa Bmama» (XapkiB, 2015) aBTopoBsi
HAJICXKUTh ocoOucTuil migpo3nin «OpummdHa BigMOBITANBHICTE —CYIII»
(obcsrom 4,2 m.a.), B SIKOMY IMPEACTABICHO KIACH(IKAMII0 AUCIUTUTIHAPHUX
MPAaBONOPYIIEHb CYAMIB, 3MIMCHEHO iX PO3MEXYBaHHI 13 CYMDKHUMH
rajly3eBUMH IIPABOIOPYIICHHSIMH, OOIPYHTOBAHO BHOKPEMIICHHS FOPUIUYHOI
BIJIIOBIAAILHOCTI CY/II Y IUTICHUI MIXKTraTy3eBUi MPaBOBUM IHCTUTYT.

Amnpodanist pesyabrariB gociaimxkeHHs. ChopmynboBaHi B Auceprarii
TEOPETHYHI BHCHOBKHM pO3IISIAIUCS I OOroBOprOBajiMCS Ha 3aciJaHHIX
kadeapu oprasizamii CymoOBHX Ta MPaBOOXOPOHHHX opraHiB HarioHanpHOTO
IOPUIMYHOTO  yHiBepcuTeTy iMeHi SpocmaBa  Mynporo, IliBnennoro
perionansHOTO 1IeHTpy HanionansHOT akageMii MpaBoBUX HayK YKpaiHH.

OCHOBHI TTOJIOKEHHS JOCIIPKEHHS, BUCHOBKM Ta IPOIO3HUIII BUKJIAJEHO
Ha MDKHapOAHHUX, BCEYKPAaiHCBKHX HAyKOBHX 1 HAayKOBO-TIPAKTUYHHUX
koH(pepeHmiax i cemiHapax, gk-oT: «10 pokiB wwmHHOCTI KpuMmiHampHOTO
KOZIeKCYy YKpaiHW: MpoOJeMH 3aCTOCYBaHHS, BIOCKOHAJCHHA M TIOAAIBIIOL
rapMoHizaiii 3 3aKOHOTABCTBOM €BPOTICHCHKUX JepxaB», (M. Xapkis,
13-14 kot 2011 p.), «L{iHHOCTI Cy4acHOTO KOHCTHTYIIIOHAJi3MYy.
V TonukiBebki untanus» (M. Xapkis, 28-29 Bepecust 2012 p.), «Poib i micue
Bumux pajn roctuuii y popmyBanHi cyaaiBebkoro kopiycy» (M. Kuis, 21 6epesns
2013 p.), «Opranizamiss poOOTH Ta aJMIHICTPYBaHHS B TOCIOJAPCHKUX
cynax Ykpaium» (M. Xapkis, 23-24 ksitHs 2013 p.), «BepxoBeHcTBO mpaBa
SK OCHOBa CydyacHOro KoHCTUTymioHani3My.VI TomukiBCbKi —YHTaHHS»
(M. XapkiB, 27-28 Bepecus 2013 p.), «/IBaHaansATI OCIHHI IOPHINYHI YUTAHHSD)
(M. Xmenbuunpkui, 8-9 mucronana 2013 p.), «¥Opugmuna ociae 2013 poky»
(M. Xapkis, 14 mmcromama 2013 p.), «JlrocTpamis: MiKHaApOOHHN TOCBiM Ta
mepcrieKTHBH B YkpaiHi» (M. Kuis, 11 Bepecus 2014 p.), « TpuHaguari ociaHi
IOPUANYHI YUTaHHD» (M. XMeNbHUIBKUH, 14-15 mucromama 2014 p.), «1o0bip
CYIIIB Ta AUCLUIUTIHAPHA MPaKTHKA: 3M00yTKH, JOCBia Bumoi kBamidikariitHoi
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KoMicii cymmiB YkpaiHu Ta 11 HOisUIbHICTE B HOBHX yMoBax» (M. Kuis,
1920 mororo 2015 p.), «OcobmuBocti nepersiny pimens Bepxosanm Cynom
VYkpaiHu 1Mo AUCHUILTIHAPHUX cripaBax cyaniB» (M. Kuis, 27 kBitHsa 2015 p.),
«KonctuTymiss sk ocHoBa po3BUTKY TpaBoBoi cuctemu: VIII ToamkiBCBKi»
gutanHsa (M. XapkiB, 2-3 xoBTHA 2015 p.), «AKTyasnpHI MPOOIEMH CYIOBOTO
mpaBa» (M. XapkiB, 30 sxoBtH: 2015 p.), «KoncTuTynilina pedopma: CipustHES
HE3aJIeKHIM, BIMOBINANBHIA, mNpo30pid Ta edexTHBHIN CymoBii Biaji»
(M. Kuis, 18 motoro 2016 p.), «PerynspHe ouiHiOBaHHS Cy[JiB B YKpaiHi:
MEPCICKTUBH peaisallii moioxkeHns 3akoHy Ykpainu «I[Ipo cymoycrpiii i cTaryc
cyauiB»» (M. Kuis, 4 6epesnst 2016 p.), «MixkHapoaHa KOH(QEPEHIIis 3 TPaBoOBOT
etuxi» (M. Horo Mopk, CIIA, 14-16 numnas 2016 p.) ta in.

Iy6aikamii. OcHOBHI HayKOBI pe3yJbTaTH JUcepTamii OmyOIiKOBaHO
y 2 ocobuctux MoHOrpadisx, Mifpo3aiTi KoleKTHBHOI MoHorpadii,
y 31 HaykoBiif cTarTi, 22 3 SKUX PO3MIIIECHO y HAYKOBHX (PaXOBUX BHIAHHSX,
o0 BXOIATH [0 3aTBEPIKCHOTO Tepeliky, 4 — y 3apyObKHHX (axoBUX
BHJAHHAX, 2 — Y (axOBUX BUAAHHAX YKpaiHW, BiIHECEHUX 10 MIKHAPOIHUX
HAyKOBO-METPHUYHUX 0a3, 3 — B IHIIMX BITYM3HAHUX BUAAHHSX 1 18 momoBimsax
Ha HAYKOBHX 1 HAYKOBO-MIPAaKTHYHUX KOH(PEPEHIIISX, O/THA 3 SIKUX — 3apyOiKHA.

CrpykTypa aucepranii 3yMOBICHA IOCTABICHOIO METOI 1 3ajJadaMu
JIOCIIIJDKEHHS 1 CKIIaJIaeThesl 31 BCTYIy, 4 pO3JUIB, 1110 MICTATH 15 mixpo3aiiis,
BUCHOBKIB, CIIMUCKY BUKOPHCTaHUX JDKEPEI 1 IOAaTKIB. 3araibHuii 00csar podoTH
CTaHOBUTH — 526 CTOPIHOK, 3 SIKHX OCHOBHHUH TEKCT CTAaHOBHUTH 406 CTOPIHOK.
CnucoK BHMKOPHUCTaHUX JDKEpel MICTUThCs Ha 61 cropiHmi W Hamiuye
676 naiimenyBaub. JlogaTku 1o qucepranii po3minieHi Ha 59 cTopiHKax.

OCHOBHUM 3MICT POBOTH

Y Berymi 0oOTpyHTOBaHO aKTyalbHICTb TEMH JAWCEpTaIlil, BH3HAYEHO
3B’A30K pPOOOTH 3 HAyKOBUMH TIIpOTpaMaMH, OKPECICHO MeTy 1 3amadi
JOCTIKeHHS, HOTO METO/IOJIOTIUHY, TEOPETHYHY Ta EMIIpUIHY 0a3y, pO3KPHTO
CYTHICTB 1 CTaH po3poOKu 0OpaHOi mpobieMu, HayKOBY HOBU3HY 1 MIPAKTHUHE
3HAYCHHS OJICP)KAHUX pE3y/IbTaTiB, HABEACHO JaHi MIOmO I1X ampobamii i
OITyOJIiKyBaHHSI, 0COOMCTOTO BHECKY 37100yBaYKH.

Po3nin mepmmii  «IHCTHTYT IOpuUAMYHOI BiamoBinanabHOCTI cymui:
3arajibHa XapaKTePHCTHKA» CKIAJAETHCS 3 YOTHPHOX MIAPO3AUIB, B SKUX
JIOCITI/PKEHO TPaBOBY IPHUPOAY IOPHIMYHOI BiIIOBINAIBEHOCTI Cy/Il, Ha3BaHO
WOro 3arajibpHi 1 CHeliaibHi O3HAKH, OOIPYHTOBAHO TCOPETUYHY KOHCTPYKIIIFO
IHCTHTYTy OPUIWYHOI BIAMOBINANBHOCTI CyAmi, 3MIHCHEHO BiIMEKYBaHHS
BOTO IHCTUTYTY BiJl CYMDKHHX TIPaBOBIIHOCHH Ta HOTo Iu()epeHIliamiro
3a HU3KOIO KPHUTEPiiB.

Y niopo3oini 1.1. «FOpuouuna eionosioansnicms cyoodi: po3eumox
3aKonooascmea i HAYKo8oi OymKu 6 He3zanexcHiil YKpaini» 3IIHCHEHO
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JIOCITI/PKCHHS PO3BUTKY 1 CTAHOBJICHHS IHCTUTYTY IOPUANYHOI BiIMOBIAaIBHOCTI
CYIIi, IO IO3BOJNIMJIO TIPEICTAaBUTH BIAMOBIIHY mepiomusariro: (1) modarox
90-x pOKiB MHUHYJIOTO CTOJITTS BiJ3HAYMBCS IEPIIMMHU KPOKAMH Y CTaHOBICHHI
CTaTyCHUX TapaHTil HE3aJNeKHOCTI CyIaiB Ta po30yIOBOIO  Mepexi
KBaTipiKaIifHIX KOMiCii CYyIIiB B perioHax, sIKi BUKOHYBaJH aTeCTALiHHY
i auctmmninapHy ¢yHkuii; (2) Koncrurymieto Vipainm 1996 p. i 3akoHoM
VYkpainu «Ilpo Bumy pany roctumii» Bix 15 ciuas 1998 p. BcraHOBieHO
MPUHIMI HEJOTOPKAaHHOCTI CyAiB 1 C(OPMOBAHO MEpIINil He3aJIeKHUN
OpraH CymoBOi BaJu, BIAMOBIAadbHHNA 3a 10OIp 1 BiAMOBIZAIBHICT CYIIIB;
(3) 3Bakonom «lIIpo cynoyctpiii Vkpainu» Big 7 mororo 2002 p. Oymo
yIeplie JeTaji30BaHO IPOLEAYpY NPHUTSITHEHHS CyIIl A0 JUCHHUILTIHAPHOI
BimnoBiganbHOCTI; (4) 3akoHoM Ykpainu «IIpo cymoyctpiit i craryc cymuiBy»
Big 7 munusg 2010 p.: (a) yHidikoBaHO MiACTaBH 1 MPOUEAYPH JUCHHUILTIHAPHOT
BIJIIOBiTAIGHOCTI CYIIIB MICIIEBUX 1 aleIAIiHAX cyaiB; (0) YTBOPEHO €IWHY
Bumny xBamidikamiiiHy komicito cyaniB Ykpainum y M. Kuesi; (B) ckacoBaHO
IHCTUTYT KBamidikamiiHoi aTecTamii CyImiB SIK TaKWid, IO CYTIEePEUUThH
MIPUHIIUTIOB] CY[IBCHKOI HE3aNeXHOCTi; (T) 3ampoBapKEHO €IUHUNA BUJ
JUCHUTUTIHAPHOTO CTATHEHHS IOJAO0 CyAli — JOTaHy; (5) CyCHiTbHO-TOMITHYHI
npouecu 2013-2014 pp. 3amouaTKyBaliv Tepe3aBaHTAKECHHS OPTaHiB CyIOBOL
BJIaM Ta JIIOCTpAIlifo CyaaiB. 3akoH Ykpaiuu «IIpo 3a0esreucHHs mpaBa Ha
CrpaBeAIMBHH cym» Bij 2 moToro 2015 p. po3IUpHB MiCTaBH AUCIUILTIHAPHOT
BIJIMOBITAJILHOCTI ~ CYIJIB, IOCHJIMB CaHKIi 332 BYMHCHHA CYIJISIMH
MIPaBOIIOPYILEHb 1 JaB CTapT MOBHOMAcHITAOHI mepearecTanii Cy/IiBCHKOTO
Koprycy VYKpaiHM uepe3 Tpouenypy ixX MEepBHHHOTO KpajidikariifHoro
ouintoBanus; (6) cymoBy pedopmy 2016 p. crnpsiMOBaHO Ha 3BY>KCHHS
CYITIBCBKOTO iIMYHITETY, IiIBUIIICHHS CTAaHIAPTIB JOOPOYECHOCTI CYIIIBCHKOTO
KOpITyCy, TTOCHJICHHS! IPUHIIMITIB HEBIIBOPOTHOCTI MOKAPAaHHS Cy//li 32 BANHEHE
MIPAaBOTIOPYIIEHHS Ta 3BITyBaHHS CyAJI Tepel OpraHaMH CYyIOBOi BIAIH i
cycminbecTBoM. OOTPYHTOBAHO, IO CyYaCHUI CTaH HOPMATHBHOTO 3a0e3MeUCHHS
HaKJaJIeHHS CAaHKLIH Ha CyIJiB XapaKTePU3YEThCS HAAMIPHOIO JETaji3alli€ro
3 HEBUIIPABIAHUM IOCWICHHSIM KapalbHUX eleMeHTiB. lle mnpu3BoguTh
JI0 TIOpYIICHHS (yHJaMEHTaJIbHOTO MPUHIMIY HE3aJeKHOCTI CyI0BOI BIaJIH,
MIPELE/ICHTIB HENPaBOMIPHOTO THCKY Ha CY[JIIB TiJl 4Yac BiANpPAaBICHHS HUMH
MIPaBOCY/ISL, BIATOKY KaJIpiB i3 CYZAOBOi CHCTEMH.

VY niopo3zoini 1.2. «Konyenmyanvni 3acadu 00cnidiceHHa iHCMUmMymy
opuduunoi  gionogioansHocmi  cyodi» OOTPYHTOBaHO, IO HOPUIAHYHA
BIJIMOBIANBHICTh CYAJi € pPI3HOBHIOM BIAMOBITATBHOCTI COINANBHOI, IO
3HAXOMUTh CBIilf TIPOSB y TakoMy: (a) 3a OCOONHUBICTIO 3ac00iB 3a0e3MCUCHHS
BOHA Mae€ IOPUIMYHHN XapakTep, OTXKe, HEPO3PHUBHO MOB’s3aHA 3 MPABOBHUMHU
HOpPMaMH{ 1 3 TIPOTHIIPABHOIO TOBEIIHKOIO HOCIIB CymoBoi Bmamw; (0) BoHa
TPYHTYETHCS HA MOpAbHUX IMIIEpaTHUBAaX, MPUHHATHX y CYCHIIBCTBI; (B) Iei
IHCTUTYT TICHO TIOB’S3aHMN 3 OIIIHIOBAaHHAM [iSUTBHOCTI CyIAi 3 TOYKH
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30py OTPUMaHHS HUM HE JIMIIE YMHHOTO 3aKOHOJABCTBA, ajie i BHU3HAHUX
y CYCHUIBCTBI MOpAJIbHUX 3acaj. 3MIHCHEHO TEOPETHYHE OOIPYyHTYBaHHS
KOHCTPYKII 1HCTUTYTY IOPUAWYHOI BIATOBIHaTBHOCTI CyAmi, 30KpemMa
BHOKPEMJICHO: (@) WOTo 3araibHi i CremianbHi O3HaKW; (0) XapaKTepUCTHKH
IOPUINYHOI BIAMOBIZANBPHOCTI CyIAi SK LUTICHOTO TIPABOBOTO IHCTHTYTY;
(B) xputepii audepenmiarii T0CTiHKyBaHOTO 1HCTUTYTY; (T) CITiBBiIHOIICHHS
MO3UTHBHOTO (TIPOCTIEKTUBHOTO) 1 HEraTMBHOTO (PETPOCIIEKTHBHOTO) ACIIEKTIB
FOPUIUYHOT BiAIOBINAIBLHOCTI Cy/i; () METY, 3aBAaHHs, MPUHLIUIH 1 QYHKIIT
IHCTUTYTY IOPUANYHOT BIAMOBIJAILHOCTI CY/III.

Y niopo3oini 1.3. «Iucmumym 1opuouunoi eionogioansnocmi cyooi:
GIOMEIHCYBANHA 610 CYMINCHUX RPABOGIOHOCUM) 3IICHEHO OOIPYyHTYBaHHS
JOLUTBHOCTI BUOKPEMJICHHSI HOPM 1 NPUIIKCIB TIpaBa, B SKUX PEVIAMEHTOBAHO
MICTaBM 1 MPOLEIYypPH TPHUTATHEHHS Cy/Il A0 IOPUAWYHOI BiAIOBINAIBHOCTI,
B OKpemuil mpaBoBuil iHCTHTYT. IliIKpecieHO BaKIMBICTH BiJAMEKOBYBaHHS
IHCTHTYTY IOPHINYHOI BiIMOBINATBHOCTI CYAMi Bi CYMDKHUX IIPaBOBITHOCHH,
OCKINIbKM Ha CHUTYalii, sIKi MOXXYTh JIMIIEe HaraayBaTH, aie He OyTH MpPOSBOM
IOPUINYHOI BiIMOBIAANBHOCTI CyI[i, HE TOIIMPIOIOTHCSA TapaHTii HaJIeKHOL
mpaBoBoi mporenypu. HeraTwBHI HacmiIkd A7 O0COOM MOXYTH BHSIBISTHCH
y BiIMOBI il B pekoMeHAaalii Juisi oOpaHHsS Ha MOcCaay CyIai 3 MOTHBIB
HEBIIOBIIHOCTI ii monepeaHboi MpodeciiHol AisUTBHOCTI HOpMaM CYIIiBChKOT
eTHKHK a00 BUMOraM YMHHOIO 3aKOHOIABCTBA. AHAJIOTIYHA CUTYAI[isl MA€ MICIIC
y pasi 3BUIBHEHHS Cy/UIi 3 I[OCaaM 4Yepe3 NPHUIUHEHHS HOro rpoMaisHCTBa
VYkpaiau. 3 onsigy Ha MO33JCHIKTHHNA XapakTep IMOBEIIHKUA BiIMOBIIHUX
CyO’€KTIB 'y BHIICHABCACHUX BHIIQJKAX OOIPYHTOBAHO HEIOIIBHICTH
OTOTOXHEHHS 11 3 FOPUINIHOIO BiIMOBITATBHICTIO CYIIL.

IHomi i cyami HACTarOTh HETAaTHBHI HACHIOKHA CTAaTyTHOTO a0o
OCOOHCTICHOTO XapakTepy, sIKi He BHU3HAYAIOTHhCA SIK HOTO BiANOBiTAIBHICTB,
OIHAK BIiANOBIMAIOTH yCIM CYTHICHHM O3HakaM [poro iHcTuTyTy. [lomiOna
CHUTYallis Ma€ Miclle AKIIO: (a) Cyaas 3BUIBHUBCS IICIIA 3aBEPIICHHS S-pidHOTO
CTpOKy mepeOyBaHHS Ha IMMOCajai HE 3 BIACHOI iHIIATHBH, a 32 KIOMNOTaHHIM
OpraHy JMCUMIUTIHAPHOI BJagH, SKIIO OCTaHHIM YCTaHOBJECHO (aKkTh
BUMHEHHS HUM Il 4ac TmepeOyBaHHs Ha IOcaji NPOTHIPAaBHHUX il abo
HEXTYBaHHs 110CaJI0OBUMH 000B’si3kamu; (0) KOMIIETEHTHHUI OpraH JepikaBHOT
BJIaJM HE YXBaJIOBaB DIilIEHHS PO NMpH3HaueHHs (0OpaHHs) Cy[Jii Ha rmocany
0€3CTPOKOBO, HE3BKAIOYH HA HASIBHICTH KJIOTIOTAHHS YIOBHOBAKEHOTO OpraHy
cynoBoi Brmazu (mo cymosoi pedopmu 2016 p.); (B) cynns 3BUIBHSETbCS 3a
pe3yabraraMH TIEpBHHHOTO KBasli(iKalifHOTO OIiHIOBAaHHS 0e3 BU3HAYCHHS
BIJIIOBITHOI TIICTaBM Ui MOTO 3BUTPHEHHS B 3aKOHI, Y TOMY YHCII 4epes
pO3MIMPIOBAJIbHE TIYMAyeHHS OPraHOM JUCLHUIUIIHAPHOI BIAaAM TIJCTaB
JUTA 3BUTBHEHHS cymai; (T) Cyans 3BITBHAETHCS 4Yepe3 HEHAaTaHHS 3TOAW Ha
TIepeBEACHHS TPH JIKBifamii 4M peopraHizamii Cydy, B KoMy cynns obilimae
mocazny, 3a BiICyTHOCTI JOBEACHOTO (haKTy BUMHEHHS IPOTUIIPABHOTO iSTHHS.
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JloBeneno, 1o Oyab-ske 3BUIBHEHHS CyAJi 3a pIIICHHAM OpraHy
JMCLUILTIHAPHOT BIIa 1 Ma€ BiIOyBaTUCS BUKIIIOYHO B paMKaX AMCLHUILTIHAPHOTO
MPOBADKEHHS 3 TOTPUMAHHSAM T'apaHTiil HaJeKHOI MPaBOBOI MPOLIEIYPH.

VY nioposoini 1.4. «Ilpoonema enympiwinvoi Kaacugdikayii incmumymy
opuduunoi 8ionosioanvrnocmi cyooiy 3aiicHEHO Tu(EepeHIliamio CTPYKTYPHUX
OIVHHUI IHCTUTYTYy IOPUAMYHOI BIiANOBINATBHOCTI CyIAi 3a Taily3eBOIO
HAJISKHICTIO, 1[0 JO3BOJMJIO BHOKPEMHUTH CYOIHCTHUTYTH IHMBIJIBHO-IPABOBOI,
JUCHUIUTIHAPHOT,  aJMIHICTPaTHBHOI 1 KPHUMIHAJIBHOI  BIAIMOBIIATBHOCTI
Cymal ¥ Hamatd X 3MICTOBHY XapaKTEPUCTHKY. 3IMCHEHO TU(EpeHINaIliio
BIJIMOBIIAIHOCTI Cy/I/Il 32 Cy0 €KTHUM KpHUTepieM (y pa3i HasiBHOCTI CYKYITHUX
O3HAaK IiJICTaB 1 MPOIEIYPH BiJMOBIMAIBHOCTI CY[Il, SIKUIl 3aliMae 0CcOOJIHBE
MOJIOKCHHS. y CYIOBI CHCTEMi), a TaKOXK 3a MiJCTaBOK BiIIMOBIJAIBHOCTI
(y pasi, SIKIIO BiIMOBIJAIBHICTE CyAJi 3a PI3HHUMH Taly3sIMH 3aKOHO/IABCTBA
CIIPSIMOBAHO HA 3aXUCT OJHOTO 00’€KTa a00 OHIET COIiaNbHOI I[IHHOCTI).

Po3ain apyruii «TeopeTnyHi acnekTH peamizamii iHCTUTYTY I0pUANYHOT
BiImoBinanbHoOCTI Cymai» CKITagaeThCS 3 YOTHPHOX TIIPO3IIIIB, B IKUX HATaHO
KOMIUICKCHY TEOPETHKO-NIPUKIAJHY XapaKTePUCTHKY CTPYKTYPHUX EJIEMEHTIB
IHCTUTYTy IOPHIMYHOI BiIMOBiZANbHOCTI Cynai (Cy0’€KT BiAMOBINANTBHOCTI,
00’€KT 3aXHCTy IIbOTO IHCTHTYTY, HOPMATHMBHI IiJICTaBU Bi/IOBIIaIbHOCTI
CYIZIi, BUHA CYJI[Ii, 3aX0I{ HOT0 FOPHINYHOT BiIIIOBITAIBHOCTI).

VY niopo3zoini 2.1. «Ilpoonema cnpamosanocmi incmumymy 0puoudHol
6i0nogidanbrocmi cy0Oi» TiKPECIICHO, 10 BXKIMBICTh BUKOHYBaHUX CYASIMA
¢GyHKil, aBropurer i€l npodecii y CyCcHiIbCTBI BUMararoTh CTBOPESHHS
CHELiaIbHUX TIPaBWI MPHUTATHEHHS 11X 1O IOPUAMYHOI BIAMOBIZAIBHOCTI.
OOrpyHTOBaHO, IO BWAM BiJIIOBINAIBHOCTI, /10 SIKMX CYIJSl HPUTATYETHCS
SIK CHeIiadbHUN Cy0’€KT MpaBomopylIeHHs (ocoba, sika BUKOHYE (DYHKIIiFO
MPaBOCYIIs, a TOMY CBOIMH IissMu (O€3MisUIBHICTIO) 3a3ixae Ha BH3HAHY
Yy CYCIUIBCTBI IIHHICTh — CIIPAaBEIUTMBE MPAaBOCYIAS), HEOOXITHO BiAPIZHATH
BiJl 3aXOIiB IOPUAMYHOI BIAMOBITaTBHOCTI, IO 3aCTOCOBYIOTBCA 1O OCOOW,
SKOT HAJIUICHO CTAaTycOM CyIUli, 32 BUMHEHHS IPABONOPYLICHb 110332 MEXaMH
npodeciitHol AisIbHOCTI. B OCTaHHBOMY BHIIQJIKy CYyAJsl HE € CIeliallbHUM
Cy0’€KTOM BIJIIOBIIANILHOCTI, @ TOMY JO HBOTO MAalOTh 3aCTOCOBYBATHCS
3arajibHi  MPOLEAYpU HAKIAJCHHS CaHKIiH. BigcyTHicTh  BiAMOBiIHOL
MPOIENYPHOI TU(EpeHIianii y BITYM3HIHOMY 3aKOHOJABCTBI CIIiJI BBaXKaTH
HOro HEJIOJIIKOM, 110 CYIIEPeYrTh €BPONECHCHKIM CTaH/IapTaM.

3aranbHUM 00 €KTOM, Ha SIKMH MOCSATae CyaIs NpH TOPYLIEHHI CBOIX
MocaZioBMX 00OB’SI3KIB 1 3aKOHO/IABCTBA, € (yHJaMEHTAJIbHE TIPaBO JIIOANHY Ha
CIpaBeJIMBHA CYII, Y TOMY YHCIi 3MiCTOBHI 1 IPOIEAYPHI rapaHTii peanizarii
octaHHboro. JlogaTkoBUM Oe3nocepeqHiM 00’€KTOM YCiX MpaBONOPYIICHB,
YVUMHIOBAaHUX CY[JJISIMH, € aBTOPHTET CyloBOi Biamy y comiymi. Ha 3axumcr
OUX I[IHHOCTEH CIPSAMOBAHO IHCTUTYT IOPUAMYHOI BiAMOBITAIBHOCTI CYHIII.
PonoBuit 06’€KT OCTaHHBOI MOB’SI3aHO 3 Taly3€BOI0 HAJEKHICTIO CYCHUTBHUX
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BIJJTHOCHH, SIKUM 3aBJA€THCS IIKOJA, 1 32 3MICTOM O€3MOCEepeHbO CITiBIagae
3 00’€KTOM CKJaJy IpaBOINOPYILICHHS, BHU3HAYEHOTO BiJIIOBIAHOIO Tary33I0
3aKOHO/IaBCTBA. BU3HAYEHHS BHIOBOTO 00’ €KTa 3aJI€XKUTH Bijl 3MiCTY BANHEHOTO
TIPaBOIIOPYILICHHS.

VY niopo3oini 2.2. «Hopmamueni i npoyecyanvni niocmasu w0opuoudnor
gionogioansnocmi cyooi» TIACTaBy IOPUANYHOI BiAMOBITATBHOCTI CyIAi
PO3IIISIHYTO 3 TOYKU 30pY €THOCTI 11 acMeKTiB — HOPMATHBHOTO (BM3HAYEHOTO
rajy3eBUM 1 CyIOyCTPIiHMM 3aKOHOMABCTBOM) 1 (DaKTHUHOTO (BUYMHCHHSI
Cy[JIel0 [isIHHS, SIKe Ma€ O3HAKH CKJIaay IPaBONOPYIICHHS, 3aKPIIIEHOrO
B 3akoHi). [IporecyanbHOK MiJCTaBOKO BIAMOBIMATBHOCTI CY[JIi € PINICHHS
yIIOBHOBaXkeHOTO oprany cynooi Biaau (cyay, BKKC Ykpainu ad6o BPIT) npo
HaKJIaJICHHS BiIOBITHHUX 3aXO/IiB FOPUINYHOI BIIMOBIIATBHOCTI Ha CY/TIO.

[lincraBu TNPUTATHEHHS CYIIl A0 IUCHUILTIHAPHOI BiIITOBIAABHOCTI
KIacu]IKyIOThCS y Takuil cnoci6: (1) opauHApHI DUCIUILTIHAPHI MPOCTYIIKH,
3MICT SIKHX CTAHOBISTH HOPYLICHHS CyJ/ei0: (a) HOPM MPOLECYabHOTO TpaBa
Ta CBOIX IOCAIOBHX OOOB’S3KIB NpHW BigmpaBieHHI mpaBocynns; (0) mpaBui
CYITIBCBKOI €TWKH; (B) MPaBWJI BHYTPIIIHHOTO TPYIOBOTO PO3MOPSIIKY CYIY;
(T) HEeBHKOHAHHS CyAICI0, SKHH 00ifiMae aaMIHICTpAaTWBHY TOCaay B CYAi,
MOCaaOBUX OOOB’SI3KIB, YCTAHOBJIICHUX JJISI BIANOBITHOI aaMiHICTpaTHBHOL
nocaau; (€) HEBUKOHAHHS BHMOI OpraHiB CYIUIIBCBKOTO CIIBTOBAapUCTBA;
(2) yuuHeHHs cynnel JisSHHS, HECYMICHOrO 3 BHCOKHMM 3BaHHSIM CYIJ;
(3) HemoTpUMaHHS CY/ICI0 BUMOT HECYMICHOCTI, ICTOTHE ITOPYIICHHS MPUITHCIB
CYJ1IBCHKOT €THKH a00 aHTUKOPYIIIHHOTO 3aKOHO/IaBCTBA.

OpHOKpaTHEe ICTOTHE IIOpYHIEHHS YHMHHOTO 3aKOHOIABCTBA, Komekcy
CYIIIBCHKOI €THKH, 000B’S3KIB Cyali a00 TpaBWJ BHYTPIIIHBOTO TPYIOBOTO
PO3MOPSIKY, BIACYTHICTh HETaTHBHHUX HACIHIIKIB HEMPAaBOMIPHOTO [iSTHHS
cynmi abo iX HEICTOTHUH XapakTep, BIICYTHICTh HPSMOTO YMHCIY CyAIi Ha
BUYMHEHHS HENPABOMIPHOTO MiSHHS € XapaKTePHUMH O3HAKaMH OPIHHAPHOTO
JUCHUIITIHAPHOTO MPOCTYIIKY, BHACHIAOK BAMHEHHS SIKOTO CYIUIIO HE MOXKE OyTH
3BUTBHEHO 3 MOCAAN. 3aIHIICHHS PIMICHHS CY[Ii B CHJII i/l 9ac HOTO MEepPeristy
BHIICCTOSIIMMH 1HCTAHIISIMH, K 1 OIHOKPATHICTH HEMPABOMIPHOTO JIisHHS,
MaroTh OyTH KBaTi(hiKOBaHI OPraHOM AMCUHUILTIHAPHOT BIAAX K CYTTEBI O3HAKH
OPIIMHAPHOTO TUCLUIIIIHAPHOTO MPOCTYTIKY.

B pesynbrari ananmizy mHpaBO3acTOCOBHOI TPAaKTUKH 1 3aKOHOIABCTBA
3p00JEHO BHCHOBOK, IO CYTTEBHMH O3HaKaMH JIiSHHS, HECYMICHOTO
3 BHCOKMM 3BaHHSIM Cyifi, €: (a) CHpsSIMOBaHMI Hamepen yMHUCEN CyIi
Ha BYMHEHHS JIUCHHUIUTIHAPHOTO TPOCTYNKy; (6) rpy0Oe mMopylmeHHS HHUM
HOpPM TIPOLIECYaJIbHOTO TIpaBa, HENpaBHJIbHE 3aCTOCYBaHHS HOPM IIpaBa
MarepiarbHOTO a0o iHIN HeMpaBOMIpHI MiSHHS CYIIi, SKi SIBHO CBig4aTh IO
HOTO HECYMIIIHHICTh, HETOOPOUECHICTh, YIEpPeIKCHICTh TpH 3MiIHCHEHHI
HUM HPaBOCYIAS, 30KpEMa: yXBaJICHHS CyAJEI0 PILICHHsS BCyHeped IMpaKTHIl
BHIINX CYIOBUX OpraHiB, mpumnuciB KoHBEHIT mpo 3axWCT NpaB JIOAWHU Ta
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OCHOBOIIOJIO)KHUX CBOOOJ, TPELE/IEHTIB €BPONEHCEKOTro CyIy 3 MpaB JIIOAWHH,
YXBQJICHHS IPOLECYAIFHOTO pIlIEHHs, HE Iepen0adeHoro IMporecyatbHIM
3aKOHOIABCTBOM, Tpy0Oe IMOPYIICHHS MpaBHI MiACYIHOCTI ¥ TMiABiIOMYOCTI,
MiIMIHA CYIICI0O KOMITCTCHIIIi IHIIOTO OpraHy IepXKaBHOI BIAIW, BUNHCHHS
CYIICI0O HEMPaBOMIPHUX MPOIECyalbHUX [iif BHACIIIOK OTPUMaHHA
HENpPaBOMIPHOI BUTOX TOINO; (B) CHCTEMAaTHYHICTh HEMPABOMIPHHX il Cymi,
110 03HAYA€ BUYMHEHHS TUCHIUILTIHAPHOTO MPOCTYIIKY CYAJICIO, SIKM Mae Oliblie
OJIHOTO HEMNOTalIeHOr0 CTSATHEHHS HA MOMEHT BUMHEHHS I[bOTO MPOCTYIIKY,
a00 BYMHEHHS CYAJCI0 MCKIIBKOX MUCIMIUIIHAPHUX MPOCTYIIKIB OJHOYACHO;
(r) HeraTMBHI HACIIJK{, IO 3HAXOIATHCS y TPSIMOMY NPHUYHMHHOMY 3B’SI3KY
3 JUSIMU CyAJi: SKINO BHACHIZOK PIlIEHHS HACTAJIM CYTTEBI NOPYIIEHHS IpaB i
3aKOHHHUX IHTEpECiB 0COOM, JEKUTBKOX 0Ci0, Tpymu ocid abo aepikaBu; SIKIIO
Il HACJIJIKN HEMOXIIMBO YCYHYTH; SIKIIO HENPaBOMIpHE MiSHHS CYyIIl Majo
3HAYHUI CYCIIIBPHUN pE30HAHC i/ab0 TMiIpHWBa€e CyCHUIBHY AOBIpY IO CYIY;
() HEIOTpUMAaHHSA CYIACIO BUMOT HECYMICHOCTI, iICTOTHE IOPYIICHHS TIPHUITHCIB
CYITIBCHKOI €THKH a00 aHTHKOPYIIIHHOTO 3aKOHOABCTBA; (€) BU3HAHHS CYIIi
BHHHUM y BYMHEHHI aJMiHICTPaTUBHOTO MPABOMOPYIICHHS.

ITopymieHHsT Cynge0 BHMOI AHTUKOPYMIIHHOTO 3aKOHOJABCTBA, TOOTO
BUMHEHHS HUM KOPYIIIHHOrO IPaBOIOPYIIEHHST a00 IMPaBOMOPYIICHHS,
MOB’SI3aHOTO 3 KOPYILIEI0, MOXKE MaTW HACHiKoM: (@) IPUTATHEHHS CYyIl
JI0 OpAWMHAPHOI AMCIMIUIIHAPHOT BiAMOBINANBHOCTI; (0) 3BUIBHEHHS CYyIII
3 Mocajy 3a MOPYLICHHS HUM MPUCSTH; (B) OIHOYACHE HAKJIAJCHHS Ha CYIJII0
aJIMIHICTPAaTHBHOTO CTSTHEHHS y TOpsjaKy, nependadenomy KVYnAIl, Ta
JUCHUILTIHAPHOTO CTSATHEHHS B paMKax JUCHUILTIHAPHOTO MTPOBAPKCHHSI.

CcdopmynboBaHO KpHUTEpil BU3HAHHS PIMICHHS CYIIl HENPaBOCYJHUM
(Y KOHTEKCTI HAayKOBOTO TIyMadeHHS KOHCTPYKIIi, mepembadeHoi cT. 375
KK Vkpainu [mocraHoBieHHS Cyanero (CyaasMH) 3aBiIOMO HEHNPABOCYIHOTO
BHPOKY, pillleHHA, yXBajgu abo moctaHoBH|: (1) sSBHI, OYEBHIHI MOPYIICHHS
CyIIer0 MarepialbHOro abo MpPOIeCyaTbHOTO 3aKOHY, fKi CBigdaTh Ipo
HECYMJIIHHICTh, HEYECHICTh, HEYMEPEIHKCHICTh CYAAl MpH 3AiHCHEHHI HHUM
MIPaBOCY/JIsl, SIK-OT: BUYMHEHHS Ail, SIKUX MPSIMO 3a00pPOHEHO MPOIeCyalbHUM
3aKOHOM, a00 ITHOPYBaHHSI HOPMU MarepiajbHOTO 3aKOHY; (2) BCTaHOBICHHS
(dakTy rpy0oro mopymieHHs CyAJel0 MaTepiaJbHOro ado MpOoLEeCyalbHOro
3aKOHY BHIIMM CYJOM IIiJl 4ac OCKap>KCHHs BIiAMOBIJHOTO pIilICHHS, IO
MOTAIIIO #oro 3MiHy abo ckacyBaHHS; (3) HasBHICTH IPSIMOTO YMHUCIY CYIJ
Ha TOCTAHOBJICHHS 3aBiJIOMO HENPAaBOCYJHOTO BHPOKY, PIIICHHS, yXBaJld
abo IMOCTaHOBHU, SKWH TMiITBEpKCHUH (PAKTHUYHMMH OOCTAaBUHAMH CIIPaBH;
(4) BUMHEHHS 3JIOYMHY 3 KOPHUCIMBHX MOTHBIB a00 3 METOK OTPUMAaHHS
HempaBoMipHOi BUTONN; (5) HETaTHBHI HACHIIKH, IO 3HAXOIATHCS Y MPIMOMY
MPUYUHHOMY 3B’SI3KY 3 MiSIMH CYAMi: SKIIO BHACTIIOK pIMICHHS HACTAIH
CYTTEBI TOPYIICHHS MpaB 1 3aKOHHUX IHTEPECiB 0COOW, NEKITBKOX OCi0,
rpynu oci®é abo mep)kaBW; SKIIO Ii HACTIAKH HEMOXIIMBO YCYHYTH; SKIIO
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HETpaBOMipHE MiSHHS Cy[ai Majo 3HauYHUH CyCHiIbHUH pe3oHaHc abo
MiPUBA€ CyCIUIBHY TOBIPY 10 CYIy.

Bu3HaueHo meperik akTiB Ccymy, SKi He MOXKYTh OYTH MPEIMETOM 3JI0YHHY,
mepenbagenoro cr. 375 KK Vkpainm [mocraHoBieHHS cyaueio (CyIIsMn)
3aBiJOMO HEMPABOCYIHOTO BUPOKY, PIllIEHHS, yXBalH ab0 MOCTaHOBH ]|, 30KpeMa,
ne: (1) Oymp-sxi aktu Koncrurynifinoro Cymy VYkpaiHd, IOCTaHOBJICHI ITHM
Cynom BianoBinuo 1o 3akony Ykpainu «IIpo Koncruryuniitnuii Cyn Ykpainuy;
(2) Oymp-ski mocTaHoBM abo yXBalu Cydy, HepeadadeHi IMpolecyabHUM
3aKOHOJIAaBCTBOM, SIKUMH CIIpaBa HE BUPIIIYETHCS MO CYTi Ta SIKI HE IiJISTaloTh
OCKapyKEHHIO y TOps/KY, INependadyeHoMy IpOLECyallbHUM 3aKOHOAABCTBOM;
(3) Oymb-siki akTH Cymy, SIKI € IpEAMETOM 3JI0YHMHY, rependadeHoro cr. 375
KK VYkpainu, 1o HaOyTTs HUMH 3aKOHHOI cuiH; (4) BHPOKH, PILIEHHS, yXBalin
abo TOCTaHOBH cyay, SIKMX He Oya0 3MiHEHO ab0 CKacoBaHO Y IIOPSZIKY,
nepea0daueHOMY IIPOLIECYaTbHUM 3aKOHOJABCTBOM; (5) BUPOKH, PillIeHHS, YXBaJIH
a00 MOCTaHOBH Cy.y, ITOCTAHOBJICHI 32 YMOBHM HENPaBOMIPHOTO BIUIUBY a0o
THCKY Ha CYJUII0, 32 YMOBH CBO€YACHOT'O 3BEPHEHHS CY/UIi 3 TOBITOMIICHHSM IIPO
BTPYYaHHS y HOTO AisUTBHICTD SK CYAII 0RO 3MIHCHEHHS MPaBOCYLIs A0 Bumoi
paxu mpaBocyans Ta 10 ['eHepalbHOrO MPOKYpopa y MOPSIKY, IependadeHoMy
mm. 9 4. 7 ct. 56 3akony Ykpaiuu «IIpo cymoycTpiid i cTaryc CyaIiB.

Y niopo3oini 2.3. «Buna cyooi ak 0006’a3K06a nepeoymoea iiozo
6i0nogidanbHOCMi» KOHCTATOBAHO, IO 33 XapakTepoM CBOET MpodeciiHoi
TMISUTBHOCTI  CyIIsl MOXE 1 TIOBHHCH TiepeadadaTd HOPUIWYHO 3HAYYIII
pe3yNbTaTi CBOEI [ISUTBHOCTI, OCKUIBKM II€ BHUIUIMBAE 3 HOro OO0OB’SI3KYy
JOTPUMYBATHCSl TIPUCATHM CyAJi Ta BHMOT 3aKOHOJABCTBA NPH pO3DIANl U
BupinIeHHi crpas. OxHaK iHO/I HOro HeyBakHE a00 HECYMITIHHE CTaBIICHHS 10
BUKOHAHHS Nepea0ayeHnX 3aKOHOM TIEBHHX Jiif 400 1X HeBYNHEHHS IPU3BOAUTH
JI0 TIOPYLLICHHS 3aKOHY. Y TakoMy pasi cy[uisi IOBHHEH OyB, ajie He repea0aynB
HACITIZIKU CBOTO HisTHHSA ([Iii 200 Oe3MisTPHOCTI), X04a MaB 1 MiT iX epen0oaunTH.
IMomuiku cyaai npH MpaBo3acTOCYBAaHHI € JOIMYCTUMOIO HOPMOIO IS CyIOBUX
cHUCTeM, MOOYIOBAHUX 32 MPUHIIUIIOM iHCTaHIIHHOCTI.

OOrpyHTOBaHO Te3y IIOJ0 TOTO, IO HASBHICTH BUHU Cymai (y Oyab-sKid
1 ¢opmi) € 00OB’SI3KOBOIO MEPEIYMOBOIO 3aCTOCYBAHHS 3aXO[iB FOPHUINIHOT
BiAmoBiganpHOCTI g0 Hboro. CymoBa TOMWIKA TIOBUHHA BHKIIIOUATH
MOXKJIMBICTh MPUTSTHEHHS Cy[UIi 10 BignoBinanbHOcTi. [To-mepine, BYMHEHHS
HUM TIOMHJIKOBUX Jii HE MOXE OLIHIOBATHCS SIK HECYMJIIHHE CTaBIICHHS
JI0 BUKOHAHHS CBOIX MpodeciiHiX 000B’s3KiB, OCKUIBKA BOHH CBiI4aTh JIMIIE
PO HETpaBWIbHE TIYMadeHHs HHUM IIOJIOKEHb 3aKOHY, CYJ0BOI NpaKTHKH
abo Mmpo YIYLICHHS CYTTEBHX (AKTHYHUX OOCTABUH CIIPABH, IO CTAlOCs
3 00’€KTMBHUX IIPHYMH, Ha sKi cygas He B 3Mo3i BIUMBard. I[lo-apyre,
TIOMMJIKA BHKJIFOYAE CIPSIMOBAHICTh YMHCIY CY[JIi Ha BUMHEHHS IIPOTHIIPABHUX
miil. Y TakoMmy pasi HENpaBHIBHE BilOOpaXeHHS Cyamero (akTiB peanbHOi
TiHICHOCTI BiIOMBA€ETHCS Y KIHIIEBOMY aKTi MPaBOCYAIS — MOCTAaHOBICHOMY HUM
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pIIICHHI, OHAK CyHJs HE 3HA€ i He MOXe Mmpo Iie 3Hath. [lo-Tpere, BU3HATH
(akT momymieHHS CyAJICI0 TOMIUIKM 1 BUIPABUTH ii MOXKE JIHINE CIICIialbHO
YIOBHOBaKCHHU HA IIe CYO’€KT, SKUM € BUIIHU CyH, Y paMKaX yCTaHOBJICHHUX
TIPOIIECYaTbHUM 3aKOHOM TTPOTICTYP.

Y niopozoini 2.4. «3axoou rpuouunoi eionosioansnocmi cyooiy
OOIPpyHTOBAHO, IO 3aXOAW IOPUIMYHOI BiANMOBIJAIBHOCTI CYIAl € Pe3yIsTaTOM
pearizaiii OCTaHHBOI 1 MOJSITalOTh y HACTaHHI HECIPHUATIUBUX IJIST CYJII
HACJIJIKIB  MarepiaJbHO-IIPABOBOIO, OpraHi3amiiHOro 4Yu OCOOHMCTICHOTO
xapakTepy. OcoONMMBOCTI MPOIEAYypH HAKIAJACHHS 3aXOIiB BIAMOBIIATBHOCTI
Ta HACJIJKHM 3aCTOCYBaHHS 1X JO CYIl 3alie)KaTh BiJ Taly3eBOl HAJICKHOCTI
JUCIIO3UIIIT HOPMH, SKy BiH MOpPYIIyE CBOIM HEMpaBOBUM JissHHAM. [lpu
BHOOp1 3aXOJIiB FOPUANYHOI BIAMOBINATBHOCTI, IO HAKIIAAAKOTHCS HA CYIIIB,
opraHaMm Jep>KaBHOI By HAJIC)KUTh KEPYBaTUCS TAKUMHU IMPUHIUIIAMH, 5K
CIpaBeJIMBICTh, CIIBPO3MIPHICTh Ta IHAWBIAyami3amis BiINOBiJaIBHOCTI
3aJIe)KHO BiZl 3MICTY JOIMYIICHOTO CYIICI0 MOPYIICHHS, HOoro (akTHIHUX
00CTaBWH, XapakTepy CIPHYMHEHOI IIKOTW, CTYNCHS BHHU CYIJiI Ta WOTO
ocobucTux i mpoeciiHmX XapaKTEePUCTHK.

Po3nin  Ttpetiii  «Ilpouenypui acmekTHm peadizauii iHcTHTYTY
OPUINYHOI BiINOBiZaJLHOCTI CyWi» MICTHTH I’SITh MIiAPO3ILUTIB, B SIKHX
PO3KpPUTO TPOOJEMHI IHMTAHHS HAKIAICHHS Ha CYIJIB IUCIHILIIHAPHHUX,
aIMIHICTPaTUBHUX 1 KPUMIHAJIBHUX CaHKLIH, 3alpOIOHOBAHO  LUISXHU
YIOCKOHAJICGHHSI TapaHTill 3a0e3MeueHHsT He3aJIe)KHOCTI Cy/IiB IPH TIPUTSTHEHH]
iX 10 BiIIOBIJAJILHOCTI, IOKA3aHO CITIBBIJIHOMICHHS Pi3HOBUIIB FOPUINYHOT
BIJIIIOBITAIEHOCTI CYIUI.

Y nioposzoini 3.1. «IIpunyunu mnanexcuoi npagoeoi npouedypu npu
npumsazHenni cyooi 0o OucyuniinapHoi ionosidanvHocmiy 3IIHCHEHO
omiHky ripaBoBoi mpuponu BKKC Vkpainu 1 Bummoi paam npaBocynis, 30kpema,
i1 JlucumruriHapHUX majar, HaTUIeHHX TUCHUTUTIHAPDHUMH ITOBHOBaXCHHSIMH
010 CyAmiB. YKazaHi opranm €: (a) KonerianpHUMH; (0) MOCTIHHO IFOYMMH
OopraHam¥ CyI0BOi BIaad; (B) HaAIICHUMH CIENiaJbHOIO BIaTHO-PO3MOPSIIOI0
koMmIteTeHIiero. [Ipeamer ix BimaHHs — e GOpMyBaHHS CYAIIBCHKOTO KOPITYCY,
3a0e3reueHHs Cy/liBChbKOT TOOPOUYECHOCTI, IOTPUMaHHS FapaHTii He3aJIeKHOCTI
CYIiB, a TaKOX MPUTATHEHHS I1X JO BIAMOBINAIBHOCTI B YCTAaHOBJICHUX
3aKOHO/IaBCTBOM BHIIaJKaxX. 3allpOIMIOHOBAHO JIO IIUX IHCTHUTYIIH 3aCTOCOBYBaTH
KOHCTPYKI[II0 «OpPTraHu JUCHHUIUTIHAPHOT BIaJu», IO MO3HAYATHME BHKIIFOYHO
peaizamilo YKa3aHUMH OpraHaMH iX BH3HAYCHOI 3aKOHOM KOMIICTCHIII MIONO
pO3TISAY Ta BHpIMICHHS JAUCHUIDTIHAPHUX crpaB cyaniB. dosexeHo, mo BPII
i BKKC VYkpaiHn MaiOTh HalaroJuTd OULTBII Ai€BY MiXKBIZOMYY CITiBIIPAIIFO
i B3aemomito y cepi MPUTATHEHHS CYIIiB 0 FIOPUINYHOI BiIMOBINATBHOCTI,
30KpeMa y (GopMmi TIpOBENEHHS CIUTBHUX Hapaid, KOHQEpeHIi, cemiHapis,
oOMiHy iH(pOpMAaLi€ro i TOCBIAOM, PO3POOICHHS MIXKBIIOMYHX MTPOTOKOIIB TIPO
CHiBPOOITHUIITBO TOIIIO.
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HaBeneHo apryMeHTH OO TOTO, IO BIJAKPHUTICTH IPOLEAYP CTOCOBHO
MPUTSATHEHHS CyIIi OO0 FOPUAWYHOI BiNMOBIJANBHOCTI BuIomw pamoro
MpaBOCYIIs TIOBHHHA MAaTH TEBHI MexXi, a came: (a) 0e3yMOBHO BiIKPHUTHM
Mae Oytu pesymsrar mismmbHOCTI BPII: yci yxBanmeHi HEro pillleHHS MaroTh
OTIPIITIONHIOBATHCS Ha odimiiHomy BeO-caiiti BPII; (6) oH-maitH TpaHCIis
3aciganb BPII Ta ii opraniB mae BinOyBaTHCs JHIIE 32 HASBHOCTI BiJIOBITHOTO
KJIOTIOTaHHS CTOPIH y CIpaBi, 3a pe3ynbTaroM po3rsiay sikoro BPIT yxBamroe
BIINOBI/IHE pillieHHsT; (B) CTOPOHU ITPOBAPKEHHS, 30KpeMa CyJI/Iisl, IOBUHHI MaTh
NPaBO MOJIATH KJIOMOTAHHS I0/I0 3aKPUTOTO PO3IIISIAY CIIPABH, SIK TOTO BUMArae
3akon Ykpainu «lIpo Bumny pamy mpaBocynis», 3a pe3yiabTaToM pPO3TISIY
sikoro BPIT yxBairoe BinnoBinHe piteHHs; (I') y pasi 3akpuToro 3acinanns BPII
abo 11 opraHiB iH(opMalis PO CTOpPiH y CIpaBi HE NMOBHHHA ITyOIJIiKyBaTHCs
Ha i odimiiHOMy BeO-calTi; (1) A0 MOMEHTY BIAKPUTTS JUCHHILUTIHAPHOI
CrpaBH iHpOPMAIIiS PO CYIJII0, CKapra 100 HEeIPaBOMIPHOI IOBEIIHKH SIKOTO
pO3TIIAIaeThCs, HEe MMOBHHHA OTPHIIONHIOBATHCS Ha BebO-caiiti BPII; (e) mmme
CTOPOHHM TIO CIIpaBi (CyAms Ta CKap)KHUK y OUCHUIUTIHAPHIN CIIpaBi) MTOBUHHI
MaTH JOCTYII A0 MaTepiaiiB AUCIUIDIIHAPHOTO MPOBAKEHHS, OTPIMYIOUH TaKe
MPaBo MICIS BIAKPUTTS TUCIUILTIHAPHOL cripaBH. L{e 3a06e3nmeunTh MOXKINBICTh
000M CTOpPOHaM HaJEKHHM YHHOM IIJIrOTYBaTuCs 0 PpO3IISLYy CIpaBH,
OOIpYHTYBATH BJIACHY JIHIIO 3aXHUCTY.

Y niopo3oini 3.2. «llpoyedypni acnexkmu eionogidanvnocmi cyooi,
AKUI 00imae aominicmpamusny nocady 6 cyoi, 3a nOpYuieHHA 0006°A3Ki6,
nepeodauenux ui€lo0 nocaoor» KOHCTATOBAHO, IO 3aKOHOJABCTBO IIPO
CYIOyCTpiifl poO3pi3Hs€ 2 BHIOM BIAMOBINANBHOCTI CYANIB, $Ki 00iHMArOTh
aJMIHICTPaTHBHI TOCaay B Ccymax: (@) BIAMOBIMANBHICTE CYIAi SK HOCIA
BJIATHUX TOBHOBAa)KCHH, OOYMOBJCHA CTaTycoM cymmi; (0) BiOMOBiTambHICTBH
i€l 0coOM SIK OYLIBHUKA CYIOBOI YCTaHOBH a00 i CTPYKTYypHOTO MiAPO3ILTY.
[Mocanu romoBu cymy, #oro 3acTymHUKa abo Cymmi, SKAH OYOIIOE€ CTPYKTYPHHHA
MiAPO3aia Cymy, MOB’S3aHa 3 BUKOHAHHSIM HHUMH, pa3oM i3 CYIIiBCHKHMH,
TaKOXK aaMiHICTPATUBHUX, OPTaHI3AMIMHNX 1 MPEJACTABHUIIBKUX TTOBHOBAXKCHbD.
Haninenns Cyai-aaMiHICTpaTopa CrieIiaTbHUMHA TIOBHOBAKEHHSIMU
3yMOBJIIOE 1 CHEliajJbHUN BWJ HOT0 BiJIIOBIANBHOCTI 32 HEBUKOHAHHS abo
HECHAJIC)KHE BHKOHAHHS ocTaHHiX. HempaBomipHi nii abo 0e3xisuibHICTH
TaKUX CYAJUB TIPH BIJNpaBiCHHI TNPaBOCYAJs IOBHHHI TATTH 3a COOOIO
HaKJIAJIEHHS JMCIMIUIIHAPHUX CTATHEHb y 3arajbHOMY TOPSAKY, a MOPYILCHHS
B YNpPaBIIiHCBHKIM cdepi — 3acToCyBaHHS CHELIAJbHUX JUCLUILTIHAPHUX
CTATHEHb  (Hacammepesa, 3BUIBHEHHS 3 aJMIHICTPAaTUBHOI  IIOCaJH).
Po3cnigyBaHHS HENpaBOMIpHUX Iiif CyamiB, sKi OOIMMarOTh aJMiHICTPaTHBHI
Iocaay B Cylax, B YIPaBIIHCEKINA cdepi, | HAKITaAeHHS BiATIOBITHAX CTSATHCHD
HaJISKUTD 3A1HCHIOBATH OpraHaM JUCHUIITIHAPHOI BIIa/IH.

3ampomoHOBaHO Yy TakWid cmocid copMymroBaTH  MiACTaBH IS
3BUTBHEHHS CyAJi 3 aaMIiHICTpaTUBHOI mocanu: (a) HEeCyMITiHHE BUKOHAHHSA
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TIOKJIaJICHNX Ha CYIUIIO0 aJMIHICTPaTUBHUX ITOBHOBAaXXEHB; (0) MOMymeHHs aii
(Oe3mismpHOCTI), MO OOMEXKYIOTh HE3aJeKHICTh CYIIIB, 3MICHEHHS THUCKY
Ha HHUX, a TaKO)X BUKOPUCTAHHS IHIIUX METONIB aIMiHICTPATHBHOTO BILIHUBY,
METOI0 SKHX € BIUIMB Ha MISTIBHICTH CYIIIB IIOAO BiAMpPAaBICHHS MPaBOCYIIS,;
(B) HEBKUTTS 3aXOMIB OO0 CBOEYACHOTO ¥ €(hEeKTHBHOTO BUKOHAHHS CYIISIMH
CBOiX O0OOB’SI3KiB, Yy TOMYy YHCII 3axOIiB OpraHi3almiifHoro, (iHaHCOBOTO,
MarepiaJibHOr0 1 COLIalbHO-MOOYTOBOTO  Xapakrepy; (I) HEKOPEeKTHI
BHUCJIOBJIIOBAaHHSI 200 MPOSIBU HEYEMHOCTI LI0/I0 IHIIUX CY/JIIB, IEPECIIi Iy BaHHS
CY[JliB 32 KPUTHKY Ha Horo azapecy; (1) BUJaHHS HaKa3iB 1 pO3MOpPSHKEHb, 110
cynepeuarb 3akoHy 1 Komekcy cymiiBehKol eTHKH; (€) HE3aKOHHE BTPYYaHHS
B poOOTY aBTOMaTH30BaHOI CHCTEMH JIIJIOBOJICTBA CYJLY.

VY niopo3oini 3.3. «Ilpouedypa npumsazuenus cyooi 00 KpUMiHaabHoi ma
aominicmpamuenoi 6ionogioanvHocmi: nPoodNeMHi acneKkmuy IOCTIIHKCHO
MIPHUITUCH TPOIIECYaTHHOTO 3aKOHOAABCTRA IIIOI0 HAKJIaICHHS aIMiHICTPATUBHUX
1 KpUMiHAJBHUX CAHKIINA HA CYIIiB 3 TOUKH 30py IOTPHMAHHS €BPOTEHCHKUX
TIPUHITUTIB HAJIC)KHOTO CYIOYMHCTBA, BTUIEHHX y M. | ct. 6 KomBeHmii mpo
3aX¥CT MPaB JIOAWHU Ta OCHOBOIIOJIOKHUX CBOOO].

HaBeneHno momaTkoBi apryMeHTH OO TOTO, IIO yCi aaMiHICTpaTHUBHI
CTSATHCHHS, SIKi HAKJTaJar0ThCsl Ha CY/JIIB, TOBHHHI 3IIHCHIOBATUCS Y HAJICKHIM
[IPaBOBil MpoLenypi, a BiATAK, HAKIAJATH IX MAIOTh BUKIIIOUHO CYJIOBI OpTraHH,
IO BIJINOBIAAIOTH KPHUTEPISIM HE3aJIEKHOCTI, OE3CTOPOHHOCTI, ITyOJIIYHOCTI
Ta 3MarajbpHOCTi. /IOIIPHO Ha 3aKOHOJABYOMY PIBHI YCYHYTH KOHKYPEHIIIIO
IiJICTaB aJIMIHICTPATHBHOT Ta JUCIUILTIHAPHOI BiIIOBIAAIBHOCTI CYIII.

JUis  yCyHEHHST MOXJIMBOCTEH HENpPaBOMIPHOTO THCKY Ha CYyAJiB
IUISIXOM ~ MAHINYJIOBaHHS ~ KPUMIHAJIBHAMH  NPOBAUKCHHSIMH OO
HUX 3aIpOIIOHOBAHO BCTAHOBUTH JOMATKOBI TapaHTii IS CYIMIB, SKUX
00BHHYBaYyIOTh Y TIOCTAHOBIICHHI 3aBiIOMO HETIPaBOCYIHHX PIllICHb, 30KpeMa:
(a) 3ampoBaauTH OCOONMMBHH TIOPSNOK BHECEHHS 10 EIMHOTO peecTpy
JOCYIOBHX PO3CIiTyBaHb BiIOMOCTEH MPO BYMHEHHS CYAACI0 KPUMiHATHHOTO
mpaBomnopyuieHns, nepexdadenoro cr. 375 KK VYkpainu, a came Ha miacTasi
BMOTHBOBAHOTO TOJaHHs [eHepasbHOro mHpokypopa abo HOro 3acTylmHHKa
3 mo3Bosty BPII; (6) BBecTH MpaBWIO MPO ABTOMATHYHE BiICTOPOHCHHSI
Cy[li, SIKOMY IOBIJIOMJIGHO HPO IMiZA03py Y BYMHEHHI HUM 3JI0YMHY Y cdepi
ciry’k00BOT JIiSIIBHOCTI 200 3JI0YMHY NPOTH TPaBOCYIAS, BiJ 3AiHCHEHHS
MIPaBOCYJIsl Yy TOPSIKY, BU3HAYEHOMY 3aKOHOM; (B) 3a00pOHUTH CIiAuOMY,
MIPOKYPOPOBI, sSIKi IPOBAAATH JAOCYIOBE PO3CIHIAYBaHHS IIOJI0 KPUMIHAIBHOTO
MIPaBOIIOPYIICHHS, BYMHEHOTO CY/JICI0, BUTPEOOBYBAaHHS MarepiaiiB CyTOBHX
CIIpaB, pO3NIIA IKUX HE 3aKiHYCHO; (T') 3aIIPOBAIUTH IIPABIIIO PO MPUCYTHICTH
npencTaBHuKa Pamw cynmiB YkpaiHU ImMiJ 4ac MPOBEACHHS OOIIYKY, OTIATY
KUTIA YW IHIIOTO BOJIOMIHHS CYA[i, MPUMIIMIEHb Cymy, NI¢ BiH BiIIpaBise
MIPaBOCYAIA, 3MIHCHEHHS THMYACOBOTO JOCTYITY 10 HOTO pedeil i JOKYMEHTIB;
() 3a00pOHUTH AOMUT CYAAl SIK CBiKAa Y KPUMIHAJBHOMY TPOBAKCHHI IPO
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oOcTaBUHHM OOTOBOpPEHHS B Hapaadill KiMHATi MUTaHb, M0 BHHUKIU TiJ Yac
YXBaJICHHS Cy/I0BOTO PilICHHSI.

Y niopo3oini 3.4. «/Irocmpauyia ak cneyianvna npoyedypa npumsazHeHH:
cyoodi 0o idnogioansHocmi» NETATFHO MPOAHATI30BAHO pealizaiiio 3aKOHiIB
VYipaiuu «IIpo BIAHOBICHHS JOBIPH 10 CYZA0BOI BiIaau B YKpaiHi» Bia 8 KBITHs
2014 p. ta «IIpo ounmienns Biaam» Big 16 Bepecus 2014 p. momo cyamiis.

JloBezieHO 0COONMBY MpPaBOBY MPUPOLY JOCTpAIil Cy[QiB B YKpaiHi.
Lle# iHCTUTYT MOEAHYE O3HAKHM BiAMOBIAAIBHOCTI COMIalbHOI 1 IOPUAMYHOIL.
Jlroctparii OpaKye HU3KH KOHCTUTYTUBHIX O3HAK FOPUINIHOT BiIOBIAIIEHOCTI
Cynmi, a came BIICYTHICTH: (a) CKJamy WpaBOIOPYIICHHS, BH3HAYCHOTO
3aKOHOM, HAa MOMEHT YYWHEHHS BUMHKY, SKHH «3aJHIM YHCIIOM» BHU3HAETHCS
HenpaBoMipHAM; (0) TOBHOTO HabOpy rapaHTii HAIEKHOI IPAaBOBOI MPOIEAYPH
B JIIOCTpAIliiHUX MpOBaKeHHAM Tomno. OmHaK Il BUA BIAMOBIIATBHOCTI
3aJI0BOJIBHSIE 3AIUT CYCITILCTBA HAa BiJHOBJICHHS COIIaJbHOI CIIPaBEeIMBOCTI
32 yMOB HECTAaOUIBHOCTI W BHUKOHYE (YHKIIIO 3axXHCTy JEMOKpATii.
JlrocTpartist — 11 BHUKJIFOYHUN BUJI BiJIIIOBIMAIBHOCTI, KA BUYCPIIYE CBOIO IO
B Yaci i3 BTpaTol0 YNHHOCTI 3aKOHIB, fKi ii 3anpoBa/pKyIoTh. J{ins 3a0e3nedeHus
CBOE€1 JICTITUMHOCTI JIFOCTpAIlisi Mae BiOyBaTHCS 3 ypaxXyBaHHSIM IIPUHIIHITIB
IHCTUTYTY IOPUIMYHOI BiAMTOBITaTBHOCTI CyIl i rapaHTii Hale)KHOI IPaBOBOI
npoueaypu. JlrocTparist cyiiB Mae BUKJIIOUATH MO3AMPOLECYaTbHAN MEepeTIs
pillieHb cyay, sikuii cynepeunth Konctutyiii Ykpainu.

Y niopo3oini 3.5. «Illumannsa cniesionowenna 6uodie¢ WPUOUUHOT
6ionogioanvnocmi cyooi: mamepianvHi i npoyedypHi acnekmuy) BUOKPEMIICHO
KOHIICTITYaJIbHI TTXOAN IIOJI0 CIiBBIHOLICHHS TaJly3eBHX BUIB IOPUIUYHOI
BIJIOBIANIBHOCTI CymIi. SIKIIO MPOTHIpaBHI [iSHHS CYAIi IOPYIIYIOTH
OZHOYACHO HOPMH JEKITbKOX Taly3ed mpaBa, II€ BHMAara€ 3acTOCYBaHHS
O TOTO TPABOMOPYIIHMKA CaHKIIH, Mepea0aueHuX pi3HUMH Taly3sMH
3aKOHOJAaBCTBa, TOOTO 1HOAI Ma€ MicIle MHOXKHHHICTD BHIIB BIIITOBIZAIBLHOCTI.
VY 3B’53Ky 13 UMM BHUAM MHOKUHHOCTI TIPABONIOPYIIECHb, YYNHIOBAHUX CYIJISIMH,
MOXKHA MOIUTATH Ha: (@) iIcalIbHY, IKa Ma€ MICIIC, KOJU OJHUM MPOTHIIPABHIM
JISIHHSIM  TIOPYIIYIOTBCSL  OZTHOYAaCHO HOpMH JIEKLUTBKOX rany3eI71 mpaBa i

OZIHOYACHO 3aCTOCOBYIOTBCS 3aXOAM JEKUIBKOX BHJIB  BIJIIOBIIaIbHOCTI;
(©) q)aKTI/IqHy, KOJIM Mae Micle JeKUTbKa TNPOTHIPABHUX JisHb, SKi
32 CYKYNHICTIO KBaJi(iKyIOTbCS 32 OIHIEI0 IiJCTaBOIO BIINOBIIAIBHOCTI.
OOTpyHTOBaHO  HEOOXiJHICTP  BCTAaHOBJICHHS  3a0OpPOHH  TPUTATATH
CYQJII0 3a OfHE M Te caMe MPaBOIOPYLICHHS y paMKax: (a) OJHOTO BUAY
MPOBA/PKeHHST (KPUMIHAIBHOTO, aJMIHICTPATUBHOTO a00 JUCHUILTIHAPHOIO);
(0) 2-x cropigHEHMX JUCUMILTIHAPHUX Mpoueayp; (B) KpUMIHAIBHOTO K
aJIMIHICTPaTHBHOTO TPOBA/KEHB; (T') Oyb-SKOTr0 BH/Y BiIIOBIIITEHOCTI MIiCIsS
3aCTOCYBaHHS 3aX0/iB, lepeJ0AUCHUX JIIOCTPALiHHIM 3aKOHOJJABCTBOM.

Bupimennst nuTaHHSA 10RO TOBIIHOI BiINOBIAAIBHOCTI Cy[i 3a OIHE
MpaBOTNOPYIICHHS (y paMKax pi3HUX CyOIHCTUTYTIB IHCTUTYTY IOPHIMYHOL
BIJIMOBIANIBHOCTI CyAMi) — AWCKpEIiifHe TpaBO OpTaHiB, SIKi 3aCTOCOBYIOTH
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CAHKIIIT IIOJI0 CY/A/IB, 32 BUHATKOM BHITA/IKIB, KOJIU TO/IBiifHA BiIIOBIIaIBHICT
Cymmi TpsMo TepemdadeHa 3aKOHOM. SIKMIO TIPOTH Cyami  BemeThes
KpUMiHAJBHE TIPOBA/KCHHS 200 MPOBA/DKCHHS Y CHpaBi PO aAMiHICTPaTHBHE
MIPaBOTIOPYIICHHS, MPEAMETOM SKHUX € Ti caMi HempaBOMIipHI i Cymmi, o
OCIIOPIOIOTHCSL Y TMPOBAKCHHI JAUCIUILIIHAPHOMY, OpTaH JUCIHUILIIHAPHOI
BJIQ/IM HE BIPABI MPUTSTaTH CY/IIO O AUCHUIUTIHAPHOT BiIIOBIIAIBHOCTI 3a 1ie
MPaBOIOPYIICHHS 0 MOMEHTY BHHECCHHS PIIICHHSA Y KPUMiHAJIbHOMY a0o
aJIMiHICTPaTHBHOMY TpOBaJKCHHI. Ha 1ell yac mucHuInTiHApHE MPOBAKCHHS
MIPOTH CYIUII Ma€ 3yIMUHITHUCS.

JloBemeHo, M0  BIAMOBINANBHICT CYIAI Yy pa3l TOCTAaHOBJICHHS
€BpOIEHCHKIM CyJOM 3 TIpaB JIIONWHH DIIICHHSA, B SKOMY KOHCTaTYIOTHCS
MTOPYIICHHS TIPaB Ta OCHOBOIIOJIOKHUX CBOOOI JIFOMMHM, TIOBUHHA MaTH MICIIE:
(2) BUKJIFOYHO 332 YMOBHU JOBEJAEHOCTI BUHHU Cyai; (0) y Mexax mepeadadeHux
3aKOHOM TMPOILENYp AUCIHUILTIHAPHOI, IMUBIILHO-IIPABOBOI a00 KpUMiHAIBHOT
BIJIMIOBITAILHOCTI CYIIII.

Po3znin  verBeptmii «lllnsaxm migBuieHHs JAieBocTi  iHCTHUTYTY
OPUINYHOI BiamoBimanabHOCTI cymgi» MICTHTH ABa MIAPO3IUIH, B SKUX
PO3KPHUTO TIOHSTTS I€BOCTI IOCIIIKYBAaHOTO IHCTUTYTY, BHOKPEMIICHO HOTO
piBHI 1 BH3Ha4YeHO OpTaHi3aIlifHO-TIPaBOBI IHCTPYMEHTH MIiJBHIICHHS HOTO
JEBOCTI.

Y  niopo3dini 4.1. «Opeanizauiiino-npaeosi acnekmu  Oiceocmi
iHcmumymy 10puouunoi eionosioanrvHocmi cyooi» OOIPYHTOBAHO, IO
JI€BICTh IHCTUTYTY IOPHMYHOI BiJIIOBIIAIBHOCTI Cy/I/l HE MOXKHA OI[IHIOBATH
3a KUIBKICTIO HAaKJIQJCHUX HAa HBOTO CTSATHECHb — YUM OUIBIIE, THM Kparlie.
HaBmaxku, TyT Mae ITisITH iHIIE IPABHIIO — YUM MEHIIIE, TUM Kpaie. SIKio Hemae
IO OpraHiB MUCHUILTIHAPHOI BIAAM CKapr MIOA0 HEMPAaBOMIPHOI TOBEHiHKH
CYIIiB, HEMae OOBHHYBAJIFHUX BHPOKIB IIOJ0 HUX, — II€ 1J€ajbHAN BapiaHT,
X04a 1 HeTIOCSHKHUH B PeasbHOCTI.

JloBemeno, M0 CTaTUCTHYHI JaHi, sKi BiIOMBAIOTH KiIBKICTh CKACOBAHUX
a00 3MIHEHHMX BUIIUMHU CyIaMH pillleHb, € BAXKJIMBUM IOKa3HUKOM Ii€BOCTI
cymoBoi cuctemu. I1lo CTOCyeTbCsS OKpEeMOro Cyaii, TO BIIACYTHICTH a0o0
HCBEJIMKA KIUTBKICTh PIllICHb, SIKI CKACOBYIOTH IIOAO I[HOTO CYAJI BHUIII CYIOBi
IHCTaHIIii, CBITYUTH MPO HOTO JTOBONI BUCOKUH MPOQeCiOHANI3M Ta OCOOHCTY
JIOBipY, SKi YYaCHHKH CYIOBOTO TIPOILECY BHUSBIIIOTH O TIOCTAaHOBICHUX
HUM pimenb. [llomo x 10 IHCTHUTYTY IOPUAWYHOI BiOIOBITaTBHOCTI CYHAMI,
TO KUTBKICHO-SKICHI TIOKa3HUKH MisTIBHOCTI CYIOBOI CHCTEMH JO3BOJSIOTH
HAJaTH OIOCEPEAKOBAaHY OI[IHKY PIBHS HOrO TIEBOCTI: YMM MEHIIE CYIOBHX
PpIIIEHb CKAaCOBYIOTh a00 3MIHIOIOThH BHII CYIOBI OpraHH, THM Kpallle MpaIfoe
PO3TIISAAYBaHUIA IHCTUTYT.

BusHadeHO poib CYITIBCBKOTO JTOChE B peaji3allil MpaKTUYHUX aCICKTIiB
IHCTUTYTy IOPUAWYHOI BIATIOBIJANBHOCTI Cy[Ji, a/Ke BOHO € TapaHTIelo
MITHATTSIIHOCTI  CyAJI OpraHy AWCIUIUTIHAPHOI BIAAW, 3a0e3MCUCHHS
MPO30pOCTi  HOTO MisUTBHOCTI 1 perymsipHOro 3BiTyBaHHA. [laHi moChe
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BUKOPUCTOBYIOTBCSI HE JIMIIE ITiJi Yac OI[HIOBAHHS CYIUIIB 1 IIPOBEICHHS
KOHKYPCY Ha 3aMiLlIeHHs BAKaHTHHX 0CAJ, ajle i K JO0Ka3 y AUCLHUILTIHAPHOMY
MPOBADKEHHI MO0 cynai. MOMKIMBICTD JOCTYIy LIMPOKOTO 3araiy 10 3MicTy
CYILTIBCBKOTO JOCKE 3a0e3Ieuye TpoMaIChKAN KOHTPOIH 3a isUThHICTIO CY/IIB i
MiBHUIY€ PiBeHb TPAHCIIAPSHTHOCTI CYJ0BO1 T'iJIKH BIIa IH.

Y nioposoini 4.2. «/liceicms incmumymy opuouunoi ionosioanvnocmi
CYOOi i 3ax00U MamepiaibHO-nPaABo602o 3ade3neuenHs cyooie» OOTPyHTOBAHO,
110 3aXO0QU MarepiaJbHO-IPABOBOTO 3a0E3MEUCHHS CYIIIBCHKOTO KOPIIYCY
CTPSIMOBAHO Ha TJIBUILEHHS JI€BOCTI IHCTUTYTY IOPUAMYHOI BiIIOBIAAIBHOCTI
cyqui nuisixoM: (a) HENONYNICHHS 3MEHIICHHS YK€ MJOCSTHYTOTO PpiBHS
MarepiaJibHOro 3a0e3leueHHs] NpalolunX CyJIiB 1 CyaIiB Yy BijacTaBli,
NepIOANYHUI TIepenisia po3Mipy IX BHHAaropoad BIANOBITHO JO CTaHy
€KOHOMIYHOTO PO3BUTKY JepkaBH; (0) CTBOPEHHS HAJICKHUX OpraHi3amiiHUX
YMOB IS BIANPABICHHS NPABOCYINS; (B) 3a0€3MEUYCHHS OiIbII IITHPOKOTO
CIICKTpa 3a0XOYCHHS CYIIIB 3a CyMJIHHY Tparfo (IIpeMilOBaHHS, IHIIE
CTHMYJTIOBaHHSA 32 YCIIiXH B po0oTi); (T) audepenmiarii cyaaiBChKoi BHHATOPOAH
y OiK ii 3MEeHIIICHHS IPY IPUTATHEHHI CY[1 10 BiAIOBiaIBHOCTI.

[HCTUTYTH BHMHAropomu Ta BiICTaBKH CYAJI € BaXKJIMBHUM 1HCTPYMEHTOM
MIBUIICHHS I€BOCTI IHCTUTYTY IOPHAMYHOI BIAMOBIMAIBHOCTI  CYIIi.
Ajxe X JOCTaTHId piBEHb CTUMYJIIOE CYMIIIHHY 1 HpPaBOMIpHY HOBEIIHKY
Cy[Jll, OCKUIBKM Y pa3i BUMHEHHS MPABOMOPYLICHHS, IO TATHE 32 COOOIO
3BUIBHEHHS 3 TIOCA/U, CY[UIs BTpavae BCi rapaHTii MaTepiajJbHOTrO 1 MPaBOBOTO
3a0e3neueHHs. bBynb-sike 3MEHIIEHHs I0CaJoBOr0 OKJIAay cynai abo Horo
TICHCIHHOTO 3a0€3MeUeHHs € He JIMIIE TOPYLICHHSM MPHUHIMITY HE3aJIeKHOCTI
CY[JliB, ajie i YMHHUKOM, SIKMH 3 BEJIMKOIO HMOBIPHICTIO 301JIbIIYE CXHIIBHICTh
CYILIi 10 HEMpPaBOMIpPHOI OBEMIHKH Ta Kopymii. [To-nieprre, cyaus oOMekeHi
y TpaBi 3apoONATH TOAATKOBI MaTepiaibHI Onara, a OT)Ke, Halle)kKHE TPOIIOBE
YTpUMaHHA Cy[IAi — KOMIICHCAIlis 32 OOMEKEHHS OCOOWCTICHOTO XapakTepy,
MOB’s3aHI 13 3aliMaHOI0 HHUM mocanor. [lo-gpyre, y pa3i 3MEHIICHHA
CYILTIBCHKOI BHHATOPOIH MOPYIIYETHCS TPUHIINAIT TIPABOMIPHUX OYiKyBaHb CYZIi
Ha OTPUMAaHHS MarepiajibHOT KOMIIEHCAllil 32 BUKOHYBaHY HUM POOOTY sIK Ha
MOTOYHUH MOMEHT, TaK 1 B MaiilOyTHbOMY, 1[0 HETaTHBHO BILIMBATUME Ha SKICTh
BUKOHYBaHUX CyAJCI0 (QYHKIIIH.

BUCHOBKHN

Y  BucHoBkax chopMyiabOBaHO  HaWOUIBII — CYTTEBI  pe3yibraTu
JOCTI/DKCHHS, HaBEJICHO TCOPETHYHI y3araJlbHCHHsS Ta aBTOPCHKI MPOIO3HIIii
010 IOPUINYHOI BiAMOBINATBHOCTI CymmiB. [0 BaroMmx mMOJOKEHB POOOTH
CIIiJT 3apaxyBaTH TaKi:

1. FOpunnyHa BiOMOBIZaNBHICTD CYIII PO3MISHYTO SK BiIMOBINANBHICTH
CIEIiaJIbHOTO CY0’ €KTa, HAIJICHOTO BUKITIOYHIMH BIIQJHUMHU ITOBHOBAKEHHSIMH
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3 BIANIPaBIICHHS IPABOCY/IS 1 CTATYTHUMH TapaHTISIMU HE3aJIS)KHOCTI B CHCTEMI
CTPUMYBaHb 1 IPOTUBAT JCPIKABHOI BIIAJH, sIKA BUKOHYE ITOABIHHE MIPU3HAYCHHS
y JEMOKpaTHYHOMY CYCIIUIBCTBI, a came: 3a0e3ledye TOTPHMaHHS HOCIEM
CyZOBOi BJIa{ TOKJIAJCHOTO Ha HHOTO OOOB’SI3KY 3 YTBEPDKCHHS NPHHIHUITY
BEPXOBEHCTBA MpaBa y MPaBOBITHOCHHAX 1 € HEOOXITHOIO YMOBOIO JIETiTUMAIii
YXBAJCHOTO CYIOBOTO PIIIeHHS IJIs ajpecariB ocTtaHHboro. Lleil iHcTHTYT
TICHO TIOB’SI3aHUI 3 OI[IHIOBAHHSM [ISUTBHOCTI CYIl HE TUIBKH 3 TOYKH 30Dy
[IPaBOBOTO PEryJIOBaHHsS CYyCHUIbHUX BIIHOCHH, ajieé i JOTPUMAaHHS HHUM
MOpaJIbHUX 3acal.

2. JlyamicTuyHM{  XapakTep FOPUAWYHOI  BiAMOBITAIBHOCTI  CyIII
IPYHTYETBCS Ha (yHJAAMEHTAJIBHHMX IIOCTYJlaTax MO0 BiINOBIAAIBHOCTI
JIep’)KaBHOT BIIAJIU TIEPE] HAPOAOM 1 CYIy SIK il HEBIJ'€MHOTO eJIeMEHTa Iepes
cycmiibcTBOM. JlepikaBa Hamae Cy[i MIUPOKi BIATHI TTOBHOBAXXCHHS, HAMIJISIE
MiJBUIICHMM pPIiBHEM MPABOBOTO 3aXUCTy JUISl HAJEKHOIO BHKOHAHHS HHM
CYCIIUIBHO BaXKJIMBOI (YHKLIT 3 BIANpPABICHHS MPaBOCYIIs, YTBEPKCHHS
HaWKpammx COIiaIbHUX IIHHOCTEH, 3aXHCTy OCOOMCTOCTI i 3a0e3meueHHS
NPUHIMILY BEPXOBEHCTBA IIpaBa y IpaBoBimHOCHMHAX. Tomy cymmda €
BIJIMOBiJAIbHUM TIEpeA CYCIIJIBCTBOM 3a pE3yNbTaTH CBO€i mpodeciiHol
JISUTBHOCTI.

3. OsHaky IOpWAMYHOI BIJNOBINANBHOCTI Cymal — 1€ ii CyTHIiCHI
XapaKTCPUCTUKU, IO PO3KPUBAIOTH 11 3MICT 1 MPU3HAUCHHS, MOUISIOTHCS
Ha 3arajbHi 1 coemianbHi. 3arajbHI O3HAaKM IHCTUTYTY FOPUIUYHOI
BIJIMOBITAJILHOCTI CYIJi BiJIOOpaKarOTh MOTO HAJEKHICTE J0 IHCTHUTYTY
FOPUINYHOT BiIIOBIJAIILHOCTI 1 MOJSTAIOTh y BCTAHOBIICHHI HAa PIiBHI 3aKOHY:
(a) mpaBuI MPaBOMIpHOT 1 I03BOJICHOT TIOBEIHKH CYJUIi, BUHATKOBOTO ITEPEITIKY
HOPM-3a00pOH y BHJII CKJIA/IiB IPABONOPYIICHB, SKi HE MOXYTh MaTH 3BOPOTHOI
nii, OKpiM BHMAJAKIB BHKIIOYCHHS a00 TIOM’SIKIICHHS BiIIMOBINATBHOCTI;
(6) caHKmil 3a MOpYIIEHHS cyAnero mpodeciiiHoro 000B’ 13Ky a00 HEBUKOHAHHS
HAM HOPMAaTHBHO BCTaHOBIICHOTO TpaBWJIa TOBEMIHKH; (B) OOOB’S3KY Cymi
MTOHECTH OOMEKEHHS CTAaTyTHOTO Ta OCOOHMCTICHOTO XapakTepy BHACIiIOK
BUYMHEHHSI HUM HeTpaBoMipHOro misHHs (nii abo GesnmisuibHOCTI). CrierianbHi
O3HaKW IHCTUTYTY IOPUAMYHOI BIANOBINANBHOCTI CyAJl € HEBiJl'€MHHUM
CJIEMEHTOM HMOTO MPABOBOTO CTATyCy 1 3BOAATHCS JO TaKoro: (a) uei 1 Bumg €
BIJIMOBIANIBHICTIO MTPOQeciiHOI0, OCKIIbKM 11 mpeameroM € mnpodeciiHi
NpaBWiia, MpaKkTHKa IX peamizauii Ta pe3ynbraT npodeciiHoi AisuIbHOCTI, a
HETaTHBHI HACIIIKH HETIPABOMIPHUX JisiHb CY/JIi CIIOTBOPIOKOTH HAJICKHUH CTaH
BIJIIPABIICHHS MTPABOCY/A/S B JAEprKaBi i MOPYIIYIOTh aBTOPHUTET CYJOBOI BIIaaN
y cycminbeTBi; (0) 3aX0oM MPUMYCY 3aCTOCOBYIOTBCS 10 CYHJII TMEPEBaKHO
CIICLiaIbHO YIIOBHOBO)KCHHUMH OpPTraHaMH CYHOBOI BIIaJW, a TAKOX CYIOBHMH
i TPaBOOXOPOHHWUMH OpTaHAMH 3arajbHOI KOMMETEHIll; (B) MpouemaypH
HaKJaJeHHS CaHKIIH Ha CyATI0 CIOPSIMOBAHO Ha BCEOIYHMIA 3aXUCT HOTO
MpoIeCyaNbHOi HE3aJeKHOCTi, MAlOTh BIJMOBIZATH 3acajaM HE3aJIeKHOCTI,
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HEYNEepeKEHOCTI, IIPO30POCTi, CPaBETUBOCTI, PO3YMHOCTI CTPOKIB PO3IVISTY
Ta IHIIMM TapaHTisiM HAJISKHOTO CYJJOYMHCTBA.

4. JloBeneHo, MO0 3acTOCYBaHHS [0 CyAJiB HETaTUBHHUX HACIiJIKiB
MaTepiaTbHO-TIPaBOBOTO, OPTaHi3alifHOTO YW OCOOWMCTOTO XapakTepy Mae
BiOyBaTHCS BHUKIIOYHO B paMKax IHCTHTYTY FOPHUAMYHOI BiIMOBiTAIBHOCTI
CyIIl 13 TOTPUMAHHAM TapaHTii HaJIeKHOTO MPAaBOBOI MpoIeaypH. BincyTHicTh
Oy/b-sIKO1 13 CYTHICHUX O3HAK 3a3HAYEHOT0 IHCTUTYTY CBIIYHUTH MPO HAJICIKHICTh
TaKUX [PABOBIMHOCHH JI0 CYMDKHHMX 13 FOPUIMYHOIO BIJIOBIIAJIBHICTIO,
II0 BUKIIOYAE MOMKJIMBICT 3aCTOCYBAaHHS CaHKIH [0 CyAdiB y TaKUX
npaBoBiJHOCHHAX (KBamiikalliliHe OLIHIOBAHHS CY[IiB, OE€3CTPOKOBE OOpaHHs
CY[UIIB Y PETPOCIIEKTHUBI).

5. HaBexeni 03HaKM  JOCHIPKYBAaHOTO  IHCTHTYTY  BHUMaraioTh
pO3MEXYBaHHSI  IOPUAMYHOI  BIONOBITANBHOCTI CYIOl Ta  FOPUIAYHOT
BIJIIIOBiTAIEHOCTI 0CO0OH, siKa 00iiiMae mocaay cyai. BaxmmBicTh BUKOHYBaHUX
CynmsiMH (YHKIIH, aBTOpUTET IIi€i Tpodecii y CyCHUIBCTBI 3yMOBIIOIOTH
HASBHICTH CTEHIaJbHOTO CTATYCYy CYIJII SK HOCIS BIAJHUX TTOBHOBAXCHD, KM
BUHOCHTH DIIIEHHS Bix iMeHi aepkaBu. [IpaBomopyrieHHS 1 37OBXKHBaHHS,
OB’ s3aHi 3 TepeOyBaHHAM 0COOM y IIbOMY CTaTyci, MOXYTh MaTH HaCIiIKOM
0CO0MBY HOro IOPUAMYHY BIiAMOBimANBHICTE. J[0 Cyami sSK CHEIiaTbHOTO
cy0’eKkra, SIKMH yYUHSE NPABONOPYLICHHS Y MEXax BiJIIPaBICHHS NPaBOCYIIS,
MarOTh 3aCTOCOBYBATHUCS CIICIiaJibHI MPOLEAYPH MPOBADKCHHS (HacaMmepes
JUCHUILTIHAPHOTO 1 KPUMIHAJIBHOTO), SIKI MICTATh TapaHTii HOro HEe3aJeKHOCTI.
VYdauHeHHsT K CyIAel0 IIpaBONOpPYLIeHb, HE 3yYMOBICHHX BUKOHAHHAM
M0CaZ0BUX 000B’SI3KIB, 110 MAJIH MicLle 11033 MEeXaMH MPpoQeciiHOl CyaTiBCbKOT
JSUTBHOCTI, Ma€ MepeciilyBaTHCsl Ha 3arajlbHAX 3acajiax, 0e3 3acToCyBaHHS
CHCiaJbHUX MPOIECYATbHUX IMyHITETIB. BilICyTHICTh cnemiambHOTO cy0’e€KTa
BIJIMOBiAIEHOCTI MICTHTH MPOQECiifHNN acmeKT OCTaHHBOI: y TakoMy pasi
WOeTbcs HE TPO CIEIialbHUA Pi3HOBUA BiANOBIMAIBHOCTI TOCAIOBIS, a
PO BiAMOBINANBHICTE OCOOW, SIKOI HAAIICHO CIEIaJbHAM CTaTyCOM; IIf
BIMOBIANBHICTh Ma€ MicIie 1mo3a Horo mpodeciifHOO JTisSThbHICTIO.

6. OpuauuHa  BiANOBIZANBHICTH  CYIlI  BIAMOBIZae  O3HAKAM
KOMIIJIGKCHOTO MPABOBOIO IHCTHTYTY, LIO CKIIQJAETHCS 13 CYKYIHOCTI HOPM
npaBa, IO PENIaMEHTYIOTh IIJCTaBU 1 NPOLEAYPH NPUTATHEHHS CYIJ
J0 BifmoBinaneHOCTI. HaiexHICTh TNEBHOI TIpynmu HOPM IOTO I1HCTHTYTY
JIO OKpPEeMHUX Taiy3eidl 3aKOHOIABCTBA JIO3BOJISIE BHOKPEMUTH Taki HOro
CyOIHCTUTYTH: IMBIJIBHO-TIPAaBOBa, AMCIMIUIIHApHA, aJMIHICTpaTHBHAa Ta
KpUMiHaJIbHA BIATIOBIABHICTD CYJUII.

7. THCTUTYT FOPUAMYHOI BIAIOBITANBHOCTI CYIIiI OXapaKTEpHU30BAHO
TaKUMHU CYTHICHUMH pucaMH: (a) BiH € BiJOKpEMIICHUM 1 CaMOCTiHHM
y CHCTEMi MpaBa, IO 3yMOBIIOETHCS CIEIM(]PIKOI0 TPABOBOTO CTaTyCy CYIIL
SK Cy0’€KTa BiNMOBINANBHOCTI Ta HASBHICTIO CIEIiaIbHOTO 3aKOHOIABCTBA,
AKe YHOPSIIKOBY€ Ii MPaBOBITHOCHHM; (0) mepeBaykHa OIBIIICTE HOPM IIHOTO



27

IHCTUTYTy HaJEXKHUTh JO MyOJTIYHOTO TIpaBa IO 3YMOBIIOE JIOMiHYyBaHHS
IMIIEpAaTHBHOTO METONYy BIUIMBY Ha MPaBOBIAHOCWHM; (B) IEH IHCTHTYT
€ MDKraJy3eBUM, IO Ma€ NpPOSB Yy TOEAHAHHI HOPM MarepialbHUX
(migcTaBa BIAMOBINANBHOCTI) 1 TIPOIECYaNbHUX (IIpOIenypa MPUTSITHEHHS
JI0 BiANOBiZAIBEHOCTI); (T) HOPMH 1 IPUIINCH TIPaBa, SKi CTAHOBJIATH HOTO 3MICT,
00’e€qHAHI 32 MPEIMETHUMH Ta (DYHKIIOHATEHIMH O3HAKaMH; () CyOIHCTUTYTH
IHCTUTYTY FOPHIMYHOI BIAMOBIJAIBHOCTI CyAJl MalOTh TICHI IHTErpaTHBHI
3B’SI3KH; 1X CIIJIBHICTh BHSIBJSITHCS B HASBHOCTI €IMHUX Ui BCIX Tay3eBHX
PI3HOBH/IIB BiAMOBIAAIBLHOCTI CJICMEHTIB 11 CUCTEMH, SIKI € B3a€EMO3YMOBJICHUMHU
1 TIOX1THUMU BiJI IPHHIHITY CY/IiBCHKOT HE3aJIC)KHOCTI.

8. [HCTUTYT IOPUANYHOI BiJITOBINAILHOCTI Cy//Ii PO3IISIHYTO B OpraHivHii
€THOCTI 11 MO3UTUBHOTO (IIPOCIEKTUBHOI0) i HETaTUBHOTO (PETPOCHEKTUBHOTIO)
acrekriB. [To-miepiie, MO3UTUBHUI acTIEKT BiAIOBIAATBFHOCTI CYIII HaCaMIIepesT
MOB’SI3aHMH 31 CBIJIOMHM BHKOHAHHSM HOCIEM BIQJHHUX ITOBHOBaKCHb
MOKJIAZICHNX Ha HBOTO OOOB’SI3KiB, TOOTO 13 MPaBOMIPHOIO TOBEHiHKOO
cynmi. YTBepykeHHS (yHAaMEHTATBHUX MPHHIUIIB BEPXOBCHCTBA IIpaBa
Ta 3aKOHHOCTI € HOTro OOOB’S3KOM, IO BHILUIMBAE 13 3aKOHONABCTBA 1 HOPM
CYITIBCBKOI €THKH. A TOMY MPOCIIEKTHBHHUH acCIEeKT BiAMOBITaIBHOCTI CyIi
MOKHA TIOPIBHSATH 3 iI€albHUM PE3YyJIbTaTOM YChOTO TPOLECY BiIMpaBICHHS
npaBocyns B aepikagi. [To-apyre, Tpaauitiiiine aJ1st BITYM3HIHOT FOPUCTIPYACHIIIT
PO3YMIHHS FOPUAWYHOI BiAMOBIZAJBHOCTI Cymai 3 il HEraTUBHUM AaCICKTOM
TIOB’SI3YETHCS 3 MPOTUIIPABHOIO TOBEIIHKOIO Cya/i (istMu 200 Oe3isUTbHICTIO),
sIKa Ma€ HaCJIiJIKOM HakKJaJIeHHsT Ha HbOro caHkuid. Cynus, SIKMH JONMyCTHB
MOPYIICHHST CBOiX MpodeciiiHux o000B’s3KiB (MIeThCs, Yy TEpIIy dYepry,
PO BHHECEHHS HEIPABOCYIHOTO CYIOBOTO aKTa sIK HaHOLIBII CyCHIBHO
HEOEe3IEeYHOro MisHHS), He B 3MO31 (THM OUIBIOIE Y NMPHUMYCOBOMY MOPSIKY)
BHKOHATH TOPYIICHUH IOPUANYHUN 000B’s30K. 11 IbOTO iCHYE IHCTHTYT
CYZIOBOTO KOHTPOJIIO.

9. IHCTHTYT IOpHMAWYHOI BIAMOBINAIBHOCTI Ccymmi  Oe3mocepenHbo
BIUIMBAE€ HA TIPABOBIIHOCHHM, IIOB’S3aHI 3 BiAMPABICHHAM IPAaBOCYAI, IO
3yMOBIIIOE iCHYBaHHsI crieruiuHux Horo (yHKIN, 30Kkpema: (a) KapalbHOT,
IO MOJISAra€ y HEBIABOPOTHOCTI 3aCTOCYBAHHS YIOBHOBAXEHHMH OpraHaMu
JiepyKaBu CaHKIii TPaBoBOi HOPMH 1O CY[Uli, SKWM MOPYIIMB CBOI MOCAJOBI
000B’s13ku ab0 mpunucHu 3axkoHy; (0) MPEBEHTHBHO-BUXOBHOI, sIKa Mae MpOSB
y KyIbTUBYBaHHI M TOIIMPEHHI Cepen CyJIB OpIEHTHpY Ha CBiJOME Ta
JMOOpOBITBHE JIOTPUMAaHHS HHMH CBOiX ITOCAaOBUX OOOB’SI3KIB 1 YHHHOTO
3aKOHOJIABCTBA ITi/I Yac BiINPaBICHHS IPABOCYALS; (B) 3aXHCHOI, 3a sIKOi cam
(akT icCHyBaHHS MOXJIMBOCTI NMOKapaHHsS Cymi 3a HOPYIICHHS HOPMH IIpaBa
CTIpHsi€ IIUTICHOCTI MIiHHOCTEW, HA 3aXWCT SIKHX CIPSIMOBAHO BCIO MisUTHHICTB
cymoBoi rimku Bmaad. Ll sk QyHKIS peamizyeThes 1 depe3 IOpUANYHI (DaKTH
NIPUNUHEHHS TPABOIOPYLIEHHS, YCYHEHHS HOrO HETaTMBHMX HACHIAKIB,
CKacyBaHHS HE3aKOHHOTO CYIOBOTO DIilIeHHsS, [0 Mae Micle BHACTIJOK
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MPUTSTHEHHS CYA/l J0 BIAMOBIMANBFHOCTI, 8 TAKOXK IHIII MPaBOBITHOBIIOBAJIBHI
MeXaHi3MHU; (B) 3a0e3MeueHHs JOOPOYECHOCTI CYIIIBCEKOTO KOPITYCY, III0 O3HAYAE
JOTPUMaHHS CYHJCH0 3arajJbHOBU3HAHMX COLIAJBHUX Ta CTHYHHX IPaBUII
Yy BU3HAUYCHHUX 3aKOHOM MEKaX, CIIPHSIE BCTAHOBJICHHIO B3a€EMO3B 3Ky MIXK HUM 1
CYCIIJIBCTBOM, TIOPYIIICHHS AKHX € MIEPETyMOBOIO BiIIOBITAITEHOCTI CY/UIL.

10. TIlpuwHOMOM IHCTUTYTY OPHUAWYHOI  BIiAMOBINATBHOCTI  CyAZIiB
IPYHTYIOTbCSI HAa  3araJibHOIPABOBUX  3acajax IHCTUTYTYy  FOPUIUYHOI
BIJIIIOBIZAJIHOCTI 1 HA MPUHIUIIAX CyA0BOI Biaaau. BoHu SBIsOTE 0000 imei
1 mpunucH, 3aKkpimieHi yHopmax npasa. L{i npuHuunmu BUpOOIEH! PaKTHKOIO
OpraHiB, YMNOBHOBR)XCHHWX 3aCTOCOBYBAaTH [0 CYAJIB 3aXOId IOPHIMYHOT
BIJIMIOBITAJILHOCTI, BiJOMBAIOTh CYTHICTH 1 3MICT IIOTO 1HCTHUTYTY, SIKHIA
Mae BJIacHi 0a30Bi MPHHIMIM, SK-OT: (2) BEPXOBEHCTBO IIpaBa 1 3aKOHHICTB;
(0) cmpaBeIMBiCTH IPU 3aCTOCYBAHHI 3aXO/iB IOPHIMYHOI BiITOBIIAIBHOCTI
Ta HEBIIBOPOTHICTH IMOKAapaHHS, (B) TyMaHi3M, II0 Ma€ IMPOSB Yy BHMOTax
iHAMBiMyami3amii ToOKapaHHS Ta Horo mudepenmiamii; (T) He3aJIeKHICTH
CynmiB 1 Taki ii CKIIQJAHWKH, K HE3MIHIOBAHICTh, HEJOTOPKAHHICTH CYIIIB i
€IHICTh iX cTaTycCy; () MIA3BITHICT CYIIIB TPOMAISHCHKOMY CYyCIiIBbCTBY;
(e) 3abe3medyeHHsT TapaHTIH HaJIEKHOI MPABOBOI MPOUCAYPH UIS CYIIi, SKHA
MIPUTSATYETHCS 10 BIAMOBIATBLHOCTI; (€) BIIIOBIAHICTD MPOLIEAYPH IPUTSTHEHHS
CYIl 10 BIAMOBIAAIBHOCTI BUMO31 YHI(IKAIl1, a TAKOXK MOEIHAHHS B Hill 3acaj
MyOIIYHOCTI Ta KOH(1IEHIIHHOCTI.

11. Meroro QyHKIIOHYBaHHSI IHCTUTYTY IOPHUIMYHOI BIJNOBIAAJIBHOCTI
CylliB € 3a0e3leuyeHHs 3aXMCTy Ta LUIICHOCTI (DyHAaMEHTAILHOTIO IpaBa
JIIOJVHU Ha CHpaBEUIMBUH CyJ, JOCSTHEHHS SIKOI BMMAarae IOCTaHOBKH Ta
TIOCITIIOBHOI peaji3anii KOHKPETHUX 3aBjaHb, a caMe: () CTBOpPEHHS JiHOBUX
MEXaHi3MIB BUSIBJICHHS BYMHCHHS CYLSIMH IIPaBONOPYLICHb, MPUITMHECHHS
iX 1 3amobiranHs iM; (0) 3a0e3reveHHs HANCKHUX OpTaHi3aIliifHUX, TPaBOBUX
i (hiHAHCOBO-CKOHOMIYHHX YMOB BHKOHAaHHS CYIJISIMH CBOiX IIOCaJIOBUX
000B’s3KiB; (B) CTUMYIIOBaHHS MPABOMIPHOI MOBEIIHKH CYIIIB 32 JOMOMOTOIO
PI3HOMaHITHUX OpTaHi3alifHUX 1 IPaBOBUX 3aXOJIiB.

12. 30BHINIHIO AU(EPCHINAII0 THCTUTYTY FOPUAMYHOI BiAMOBIIaIBHOCTI
CyIll Y MeXax OKPEeMOro MpaBOBOrO IHCTUTYTY 3/IMCHEHO 3a KPUTEPIsIMHU:
(a) o¢yHkumioHaspHUM —  crneuudika PaBOBOro  cTarycy — cy0’ekra
BIJIMOBITAILHOCTI  (Cy/Ai) 3yYMOBIIOE OCOOJUBOCTI 3aCTOCYBaHHS CaHKIIIH
MIpaBOBUX HOPM (y PI3HUX rajly3six IpaBa) JIO HOCIsl BJIaJHHX MOBHOBA)XCHb,
SKMH TOpYIIMB CBI 000B’s30k a00 BYMHUB TPOTHIIPABHE JIISHHS;
(0) mpenMeTHMM — HAsSBHICTh BIJIOKPEMJICHOI IIiIrany3i 3aKOHOIABCTBA,
[I0 BHOPMOBYE NPABOBHIl CTaTyc Cy[Ji Ta IOLIMPIOE CBOK MHil0 HAa HOPMH
IHIIUX TaJy3el TmpaBa, IO BH3HAYAIOTh BUAOBI (Taly3eBi) OCOOIMUBOCTI
BiJIOBiATBHOCTI CY/IA, — 3aKOHOJABCTBA TIPO CYNOCTPIH 1 cTaTyc CynmIiB.

13. BuyTpimHsa audepeHiamnis iHCTUTYTy IOpUINYHOI BiATOBITaIBHOCTI
CyIal 3yMOBJIEHA: (a) Taly3eBOI0 HAJNEXKHICTIO TNEBHOTO BHIY CaHKINH i
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mporenyp ix HakiaaeHHs (IMBUTFHO-TIPABOBA, MUCIMIDIIHAPHA, KPUMiHAIBHA,
aaMiHicTpaTHBHA); (0) 0COOIMBOCTAMU IPABOBOTO TIOJOKCHHS CY/IIiB Y CYIOBIii
cucTeMi YKpaiHU: CyIJi CymiB 3araibHOi IOPHCIUKIII, cynmi KoHcTutymitHOTO
Cymy Vkpainm, cymmi, ski oOiiMaroTh aaMIHICTPaTHBHI TOcCagl B Cynax.
Crermudixa pi3HOBHAIB Takoi BIAMOBIMANBHOCTI BHIUIMBAE 3  PI3HUX
ITOCaIOBUX OOOB’SI3KIB CY[IB 1 MPeaAMETHOI KOMIETEHI1 BiANOBITHUX CY/iB;
(B) pI3HOBHIOM TMIJCTaBH IOPHIMYHOI BIAMOBIAAIBHOCTI, 30KpeMa CaHKIIT
MOXYTh OyTH 3yMOBJICHI IOPYIICHHSM CYIJCHO: IPHUIKMCIB KOPIIOPATHBHOL
CTHKH,  aHTHUKOPYMIIHHOTO  3aKOHONABCTBA,  [IpaBWi  BHYTPIIIHBOTO
TPYIOBOTO PO3MOPSIKY Cyay, BuMor KOHBEHIN Mpo 3aXUCT MpaB JFOIWHU i
OCHOBOIIOJIO)KHUAX CBOOOJ, MPOIECYATbHOTO0 W MaTepialbHOTO 3aKOHY a0o
ITOCTAHOBIICHHS 3aBiJOMO HEIIPABOCYIHOTO aKTa.

14. lo iHCTHTYTY IOpHAMYHOI BIANOBINAIBLHOCTI CYJJIIB BKIJIIOYEHO
CYOIHCTHUTYT  BiJIOBIJAJIFHOCTI  IMBITFHO-TIPABOBOI, y  MeXax  SIKOTO
BHPI3HAETHCSA BIIMOBITANBHICTE CymIi SK HOCIS CymgoBOi BiIamgd 1 SK
rpoMagsHrHA. [{MBiTPHO-TIpaBOBA BIAMOBITANBHICTE HOCIS CYAOBOI BIAAH
Y3rO/UKYETbCSI 3  MDKHAPOAHO-TPABOBHM  MPUHIUIOM, 33 SIKUM  JIMIIE
JepKaBa BIAMOBiZa€ 3acyOBl IMOMWJIKH 1 IIKOAY, 3aBAaHy HE3aKOHHHUMH
JisIME HOCIIB Cy/JIOBOI Biaau HE3aJeKHO Bix ix BuHH. Came aepikaBa MOXKE
JIOMaraThcsi 1IMBIUIbHO-TIPABOBOI BIANOBINANBHOCTI CY[Ji Y HOPSIKY perpecy,
SIKIIIO JIOBEACHO, IO MIKOAXW OYyJI0 3aBIAHO NPU BUKOHAHHI HUM OOOB’SI3KY
31 3MIHCHCHHS MPaBOCYIs 1 3a HASBHOCTI MOTO BHHHU Yy TMOPYIICHHI 3aKOHY.
[{uBiBHO-IIPaBOBA BiMOBIANBHICTH OCOOH, HAIIJICHOT CTaTyCOM CYli, HACTA€E
3a 3araJlbkHUMH MPAaBUIAMU.

15. Jlo 1HCTUTYTYy IOPHIAMYHOI BiJIOBIJAIFHOCTI CYIII HAJICKUTHh
TaKoX CyOIHCTHTYT BIAIIOBIHANBPHOCTI AWUCHUILIIHAPHOI, SKa € Pi3HOBUIOM
npodeciiiHoi FopuanYHOi (CrerianbHol AUCHIUILTIHAPHOT) BiAIIOBITaTIBHOCTI,
XapakTepHi 0COOIMBOCTI K0T 3yMOBIIOIOTHCS CTaTyCOM CYAi SK HOCISI CyTOBOL
BIAIM, 30KpeMa, HOTO HE3aJeKHICTIO TiI Yac BiMpaBICHHS IMPABOCYIIS.
Oprasn AUCHUIUTIHAPHOI BIAIH, MOPSAAOK 1 MiJACTaBM MPUTATHEHHS CYAAl 10
1LOTO BUY BiANOBITAILHOCTI, BUAM TUCHUIUTIHAPHUX CTATHEHb BU3HAYAIOTHCS
3aKOHOIABCTBOM MPO CymoycTpiit. HesamexHicTs Cyaai 3yMOBIIOE PaBUIIO,
BIJITIOBIZTHO 10 SIKOTO OpPraHd MUCIHUIUTIHAPHOI BJagd HE BIpaBi 3MIHIOBATH
YU CKACOBYBaTH CYJOBE DIIICHHS, HIIIFOBATH HOTO OCKAPIKCHHSI, MiIMIHSITH
cynoBi iHcraHmii. Jlo CyOIHCTHTYTY JMCUMILUTIHAPHOI —BiJIIOBINAIBHOCTI
HAJICXKUTHh MarepiajibHa BiINOBITAIBHICTh CYIJi 3a MaiHOBY IIKOIY, 3aBIaHY
CYIOBIf yCTaHOBI B pe3yJbTaTi BHHHOTO, MPOTHIIPABHOTO HEBHKOHAHHS 200
HEHAJIKHOTO BUKOHAHHS CBOIX MOCAI0BUX OOOB’SI3KIB, TOPSIOK 1 MiJCTaBU
SIKOT BPEryJIbOBAHO 3arajbHUMU TPABUIIAMH 3aKOHO/IABCTBA MPO MPALIO.

16. CyOiHCTHTYT  aAMIHICTPAaTHBHOI  BIATIOBiNAaTBHOCTI  CyAi
XapaKTepPU3YETbCI ~ TCHETHYHOIO  CIOPIAHEHICTIO i3 CyOIHCTHTYTOM
BiJIMOBIJANIHOCTI AMCIUIUTIHAPHOI (32 BHHATKOM 3aCTOCYBaHHSA MIPaBHII
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CyiBCbKOrO  imyHiteTy). KOHKypeHmiss —migcraB — aaMiHICTpaTHBHOI 1
MUCHUTUTIHAPHOT ~ BIAMOBINANBHOCTI CymJl Ma€ BHPINIYBATUCS  [UIIXOM
BCTAHOBJICHHS TUCIHTUTIHAPHOT BiNOBITAILHOCTI CY/Ii 32 TisTHHS, BAMHEHI MTPH
BiIIpaBJICHHI TPABOCYAMS | BUKIIOUCHHS BiANOBITHUX TONOKeHb 3 KYmAIL
3a migHHS, BYMHEHI Cy[JEI0 1032 MEKaMH BHUKOHAHHS CBOIX IIOCATOBHX
000B’s13KiB, aIMIHICTPAaTHBHI CTATHEHHS Ha HHOTO TIOBHHEH HaKIaaaTH cyx. Lle
y0e3MeunTh Cy/IIIB BiJl BUIA/KIB HEMPABOMIPHOTO BTPYYaHHS y X MisSUIbHICTH
LIISIXOM  3JIOBKUBAHHS  IHCTPYMEHTaMM —aJMIHICTPaTHBHOTO MPUMYCY 1
3a0e3MeYnTh rapaHTii HAJICKHOT MPABOBOT MPOILEYPH, IPUTAMAHHINA POy PI
JMUCHHUTUTIHAPHOT BiIIOBITABHOCTI CYIIII.

17. YV wMexax cyOIHCTHUTYTY KpHUMIHAJIBHOI BIANOBIJAIBHOCTI CyII
Ha/laHO BU3HAYEHHS IMYHITETY CyAJi, SKMH CTaHOBJIATH MPOLECYalIbHI TapaHTii
1 CHemianbHI MPOLEAYpPH, IO 3aCTOCOBYIOTHCS JO HBOTO IPH TPUTSITHCHHI
0 FOPUAMYHOI BiAMOBINATBHOCTI 32 BYMHEHHS MPOTUIIPABHUX BUUHKIB (i
abo Oe3misTPHOCTI), TOB’S3aHUX 3 BiANIpaBICHHAM TpaBocynnsd. CrenianbHi
MPOIENypH  CYIIBCHKOTO IMYHITETY 3acCHOBaHO Ha 3araJbHOBH3HAHUX
CTaHJapTax HaJIGKHOI MPaBOBOI MPOLEAYPH 1 CHOPSMOBAHO Ha 3a0e3NeyeHHs
3aca] HE3aJS)KHOCTI, HEYNEePeIKEHOCTI, CIPaBEeINBOCTI, TPAHCHAPEHTHOCTI
W e]eKkTUBHOCTI CyIOBOi TiIKM Biaad. MiKHApOJAHO-TIPABOBI CTaHIAPTH,
3apyOiKHE Ta BITYM3HSIHE 3aKOHOIABCTBO O3BOJISIOTH 3MIHCHUTH KiiacH]ikaiiito
CY[IIBCHKHX IMYHITETIB Ha MOBHUIA, oOMexeHuil 1 gyHkuionansHuid. [loBHMI
IMYHITET Tependayae BCTAHOBJICHHS OCOOMMBHX MPAaBWJ TPUTSITHCHHS
CYIJl 1O FOPHIUYHOI BiJIOBIJAJILHOCTI B YCIX Trally3sX 3aKOHOJABCTBa
32 BYMHCHHS Oy/lb-SKUX MPABOMOPYIICHB; OOMEKCHUI O3HAYAE BCTAHOBIICHHS
CHCIiaJbHUX TPABWII 1 MPOLEAYP 3aCTOCYBAHHS OKPEMHX 3aXOJiB FOPUAMIHOI
BIIMOBIANIGHOCTI JO CyAIi, y TOMY YHCII 3aleXHO Big iX ramy3eBoi
HAJIEXKHOCTI; (YHKIIOHATHHUN IMYHITET O3HAua€, IO MiJ Yac BiATPaBICHHS
TIPaBOCYIIS CyAs mepeOyBae il 0COOTUBUM IIPABOBUM 3aXUCTOM, IIIO MiCTHTb
TakOK 1 cHemialbHy MPOLEAYpy HAJaHHS JO3BOJy HAa HOro MPUTATHEHHS
JI0 KpUMiHAJIbHOI, aJMiHICTpAaTHBHOI a00 JMCIHUILUIIHAPHOI BiAMOBITATBHOCTI
(cymom abo opraHaMu CYAIIBCBKOTO CITIBTOBAPHCTBA), TOMI SIK YUYHHCHHS
CYIZCI0 MPABOIMOPYIICHHS I103a MEXaMH #oro mpodecidHoi misuIbHOCTI
MEPECITiIye€ThCSI Ha 3arajbHUX 3acagax 0e3 Oylab-IKUX BUHATKIB Ta OOMEKEHb.

18. OOrpyHTOBaHO, IO HAMOULIBII Ji€BUM CYOIHCTUTYTOM Y CTPYKTYpi
IHCTUTYTy IOPUJIMYHOI BIINOBINAJIBHOCTI CyIIi € HOro JUCLUILTIHApHA
BiJIMIOBIJAJIGHICTh, IO 3YMOBJCHO UYITKICTIO (OpPMYITIOBaHHS Ii MiACTaB i
npoueayp. Husbka nieBicTh CyOIHCTUTYTIB KpUMIHAJIBHOT Ta aJMiHICTPAaTHBHOI
Bi/IMTOBIAIBHOCTI TOSICHIOETHCS YMHHUKAMH SK 00’ €KTUBHUMH (HEIONIKH 1
MPOTAIMHK 3aKOHOAABCTBA, OCOOIMBUN MOPSIOK MPUTATHEHHS CYIIIB 10 LIUX
BHJIB BIATIOBITaIHHOCTI), TaK 1 Cy0 €KTUBHUMH ([Iisl IPUHIAITY HE3aJICKHOCTI
CynmiB, HeOaKaHHS CYHJIiB NPH 3aCTOCYBaHHI 3aXOJiB JIEPKABHOTO MPUMYCY
KapaTH CBOiX KOJIET).



31

19. TluranHs 1IOM0 BIANOBINAIBHOCTI Cy/IAiB, SKI ITOCTaHOBHIIN
KoJIeTiallbHe ~ PIIICHHS, MOXE [OPYIIYBAaTHCS BHKIIOYHO Yy  BHUITaJKax
BUHECCHHSI CYJOBOTO PIIICHHS CYIIIBCBKOIO KOJIETi€l0. AJle HaBiTh 338 TaKUX
YMOB IOpUAWYHA BiATOBIAATBHICTE CyANi Mae OyTH IHOWBIAyalbHOIO: CKIAL
MIPaBOTNIOPYIIEHHs, OpMa i CTYMiHb BHHH, a TaKOXK 3aXOAU BiINOBITAIBHOCTI
MalOTh BH3HAYATHCS OKPEMO IMOAO0 KOXHOTO cyami. Jludepenmiamis
BIJIMOBITAJILHOCTI B TAKOMYy pa3i € MOXJIMBOIO 32 KPUTEPIEM IPOIeCyaTbHUX
MOPYILIEHb, JOMYIEHUX THM M IHIIUM CYIJICIO Il 4ac po3Iisiy W BUPIILICHHS
cnpasu. [lizcTtaBoro Juis 3BUIBHEHHS CYIII BiJ BIANOBITAIBHOCTI MOXe OyTH
Horo okpema JyMKa, B SIKili HUM BUCJIOBJIEHO HE3TO/ly 3 BAUHECEHHUM PIllICHHSIM.

20. BigHeceHHsi cymaiB 0 CyO’€KTiB INpolecyanbHOi BiINOBIAaIBHOCTI
MOXK€ TIPU3BECTH JI0 HEBHUIIPABAAHOTO PO3LIMPEHHSI LOTO IHCTHUTYTY, TOMY
Takuil MiXiJ € HeZOpeuyHHM. 30KpeMa, CKacyBaHHS a00 3MiHYy HE3aKOHHOTO
CYIIOBOTO aKTa HE MOXHA pO3NIIJAaTH SK 3aXil BIAMOBINATBHOCTI CYIAL,
OCKITBKH B TaKOMYy pasi Ui HBOTO HE HACTa€ HETATHBHUX HACIHIJIKIB,
32 BHHSATKOM BHIAJKIB, IPAMO mepemdadeHux 4. 2 ct. 106 3akony Ykpainm
«IIpo cymoycTpiit i craryc cymaiB». HampaBieHHs cripaBu Ha HOBUH PO3TIISA
JI0 CYIy, SIKHI y HOBOMY CKJIaJli TIeperisiaae 3MiHeHNH a00 CKaCOBAaHHMH CYIOBHMA
aKT, BIABIZ Cy[UIl BiJl yyacTi y CIlyXaHHI CIIpaBM Ta iHIII mepeadadeHi 3aKOHOM
MPOLIEAYPH, B paMKax SIKMX BiJIOYBAa€ThCsI KOPEKIlisi MPaBOBOi MO3MUIIT Cyii,
TaKOX HC MO)KHA BBA)KATH MipOIO BiJIIIOBIAJILHOCTI 3 BUIIICO3HAYCHHX IT1ICTAB.
YkazaHi nporecyaibHi Jii € 3aco0aMu 3a0e3MeUeHHS HE3aICKHOTO 1 BCCOIYHOTO
po3misiay crnpasu. JloBeaeHO, IO iCHyIOYa MpaKTUKa OCKap KeHHs [ cymui
OZIHI€T IOPUCIAMKIIT 0 Cydy IHINOT IOPUCIUKIII 3 MiJCTaB HOro MpOTUIPaBHOT
Oe3IisIbHOCTI  cynepeunTh (yHIAaMEHTAIbHUM 3acajaM IOOYIOBH Cyl0BOT
CHCTEMH, OCKUIBKH 38 MDKHAPOJHUMHM CTaHIAPTAMH HAJICKHOTO CYIOYHMHCTBA
BUKJIIOYHO CyJ BUIIOT iHCTaHLI] BIpaBi MeperisiiaTh aKTh CY.y.

21. Ha moxTpmHAIBHOMY piBHI Opakye apryMEHTIB A BHOKPEMIICHHS
CyOIHCTUTYTY  KOHCTHTYWIHHO{  BIAMOBiZadbHOCTI  Cymmi. 3akpimieHHA
y Komctutymii VYkpaiHum miacTaB 3BiNBHEHHS CyAai 3 TOCAgd HE MOXKE
OyTH TPUBOIOM JUIS BIIHECCHHS WOro 10 CyO0’€KTiB KOHCTUTYIIIHHOI
BIJIMIOBIZAJILHOCTI 3 TaKUX MPHYUH: (a) OCTaHHS 3aBKIM MICTUTH CJIEMCHTH
BIJITIOBIZAJIbHOCTI IMOJIITHYHOI, Cy0’€KTaMH SKOi HE MOXYTh OyTH Cy/i
B CHUIy OCOOJIMBOTO ITOJIOKEHHSI CYIOBOI TIJIKM BIIQJM y ITIPaBOBIH Jepkasi;
(0) mpomeaypa Ta miACTaBU 3BUIBHCHHS CYIJI 3 MOCAId BIIMOBIAAIOTH yCIM
O3HaKaM MCLMILUTIHAPHOTO MPOBAKEHHS; (B) 3aCTOCYBaHHS TaKOTO 3aXOmy
BIJIMIOBITAIGHOCTI IO CY/Ji, SK 3BUIBHEHHS, € HE HACHIJIKOM TOPYIICHHS HUM
HOJIITHKO-TIPABOBHX 3000B’s13aHb, a KIACHYHOK JHCLMIUTIHAPHOK CaHKLIEH,
micTaBa JJIs 3aCTOCYBAHHS SIKOT BU3HAYCHA 3aKOHOM.

22. Cyans He Moxe OyTH Cy0’€KTOM TIIONITHYHOI BiIIOBIZaTBFHOCTI.
[To-meprme, 3aKOHOAABCTBO 3a00POHSIE HOMY YICHCTBO Y OY/Ib-SIKIX ITOJII THIHUX
[apTisiX, y4acTh y HOJITHYHHUX aKLifAX; IO-ApYyre, BUSBICHHSA CYyAJCI0 CBOIX
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TOJTITUYHUX Y0100aHb y TOW M IHIIUH CrOCciO MOXKe HeTaTUBHO TTO3HAYHUTHCS
Ha HE3aJIe)KHOMY Ta OE3CTOPOHHBOMY PpO3IISIIOBI HHMM CIIPaBH; IIO-TPETE,
aKTHBHUH MPOSIB HUM CBO€T MOJTITHYHOT MO3HLIT MOXe OyTH IiZICTaBOO [UIsl HOTO
MUCTIHTUTIHAPHOT BiMOBIMANBHOCTI 3a TIOPYIIEHHS HAM BHMOT HECYMIiCHOCTI;
MO-4eTBEPTE y BITUM3HIHUX PEaNlifx MONITHYHA BIAMOBITAIBHICTB, K IPAaBUIIO,
CTONydeHa 3 HENpPaBOMIPHMM THUCKOM Ha MOCaJOBIs. DOpMyTrOBaHHS
KOHKPETHOTO CKJIaJy IIpaBOIOPYIICHHS Ha HOPMATHBHOMY pIiBHI He €
00OB’S3KOBOI0 O3HAKOIO IMMOJITHYHOI Ta KOHCTHTYLIWHOI BiAMOBIIATBHOCTI,
TOMY 1€ BHKIIOYa€ MOXJIMBICTh BIJIHECCHHS HaBeIECHMX CyOIHCTHTYTIB
JI0 IHCTUTYTY IOPUIMYHOI BIAMOBIAAIBHOCTI CY/I/IIB.

23. BwusHaueHO 3acaay  CHIBBIJHOLICHHS IHCTUTYTIB  IOPHIMYHOT
BIJIMOBITAIGHOCTI CYIUIIB Ta OCKap)KCHHS CYIOBOTO PIllICHHS. 3aCTOCYBaHHS
CY[JICI0 MaTepialbHOTO 3aKOHO/ABCTBA IPH PO3MVIsII Ta BUPIIICHHI CIIPaB Mae
OyTH TIPeIMETOM BUKIIOYHOI IMEPEBIpKU 3 OOKY BHIMUX CYHOBUX I1HCTaHIIIH,
OCKIUIBKM TIIyMadeHHS 3aKOHY CTAHOBHUTBH 3MICT NPOIECYATbHOI HE3aJICKHOCTI
cynmi. TrmymadeHHs 3aKOHY, OI[iHIOBaHHS (akTiB abo JOKa3iB, MO 3IiHCHIOIOTH
CYIIl IUTS BHPIIIEHHS CIIPaBH, OXOIUTIOIOTHCS TOHATTAM «CBOOOIAa PO3CYHY
cynmi». Lle ommH 31 CTPMKXHEBHX CKJIAIHHUKIB IPOIECyaJbHOI HE3aJeKHOCTI
cynni, mo Mae OyTH 3aXuWIeHa 3aKOHOM. Y TOW JK€ Yac He MO)KHA BU3HATH
NPaBHILHOIO MO3HUIIII0, 32 SIKOK 000B’SI3KOBOIO TIEPEAYMOBOIO [UIsl IIPUTSTHEHHS
CYIZIl 10 OPIMHAPHOI TUCIMIUTIHAPHOT BiIOBIIAILHOCTI Ma€e OyTH CKaCyBaHHS
a00 3MiHa BHIIOIO CY/IOBOIO IHCTAHIIIEIO IOCTAHOBJICHOTO 3a IOT0 y4acTio
piwenns. lle HeBHMIIpaBHaHO YCKJIQJHHUTH MPOLEAYPY HaKJIaJICHHS CaHKIIH
Ha cymuiB. [lo-mepmre, cepex miAcTaB AUCHUILTIHAPHOI BiIMOBITAIBHOCTI
Cyqsi € BUMHEHHS HUM Jii (abo Oe3misIbHOCTI), SIKI TOPYUIYIOTH IPaBO
0oco0M Ha JIOCTYIl A0 HPaBOCYIAS 1 HAa PO3MNIAI CIPAaBH y PO3YMHI CTPOKH.
[o-mpyre, mpouecyanbHe 3aKOHOAABCTBO MICTHTh MOXKIIMBICTH OCKap)KCHHS
NEeSKUX CYOOBHX aKTiB, 30KpeMa, NPOMDKHHX YXBal 1 TIIOCTaHOB CYAY,
SKi HE € OCTAaTOYHHUM pileHHSM TO crmpaBi. OTXxe, MOBHICTIO BUKIIOYATH
BiJINOBIANBHICTD CYA/i Y TAKUX BHUITAIKaX HE MOXHA.

24. ApryMeHTOBaHO HEOOXiJHICTb CTBOPEHHs MpOIeCyaibHi TrapaHTil
JUIS CYIIIB Bill HEOOIPYHTOBAHOTO MPUTATHEHHs iX 0 BIAMOBIAAIBHOCTI i
OOMEXHTH JUCKpELilHI TMOBHOBAXCHHS OpPraHiB MCUMIUTIHAPHOI BIaaM Ta
MIPaBOOXOPOHHMX opraHiB. Taki rapaHTii 3BOAATBHCS /O HIKYCHABEIICHOTO:
(a) 3asBa 100 HENPABOMIPHOI TMOBEMIHKM Cy/IJIi, SKa CTOCYETHCS
OCKapyKeHHsI Cy/JI0BOTO PILICHHS 1 IPYHTY€ThCS Ha JIOBOJAX, L0 MOXYTh OyTH
TIepEBIPEeH] JIMIIE CyIOM BHIIOI IHCTAHIIl y mependaueHoMy MpOoNecyalbHIM
3aKOHO/IAaBCTBOM  MOPSIJKY,  IIOBEPTAETHCS ~ OPraHOM  JMCHUILTIHAPHOI
Buamu Oe3 posmmimy; (0) SKImIO pilleHHS HE CcKacoBaHO a0o0 HE 3MIHEHO
B CYJIOBOMY TOpPSZAKY, 3 ONISAY HAa MPHHIMIT HE3aJIEXHOCTI TAKOTO CYIIO:
HE MOXXKHA 3BUIBHUTH 3 IIOCAaM 3a 3MICT IIHOTO pIMIEHHS i HE MOXHA
MPUTIATATH 0 KPUMIHAIBHOI BiAMOBINATBHOCTI 32 TIOCTAHOBJICHHS 3aB1JIOMO
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HenpaBocyaHoro cymoBoro pimennst (cr. 375 KK Vkpainm). [lopymrysarn
MMUTAHHS PO i BUAM BiAMIOBITATHHOCTI CYIII MOXKHA JTUIIIE MMiCIsI CKaCyBaHHS
abo 3MiHM ¥Oro pilIeHHS BUIIAMH CYIOBHMH IHCTAHIISIMH Ta HaOyTTA
BiJINIOBiTHOTO PIIIICHHS CTAaTyCy OCTATOYHOTO; (B) OI[IHIOBAHHS 3MICTY CYIOBOTO
pimmeHHs, 30KpeMa, HOTOo MaTepiaJbHO-TIPAaBOBHX AaCHEKTIB, HE MOXe OyTH
MIPEIMETOM TUCIHUIUTIHAPHOTO TPOBAHKEHHS. SIKIO K MArOTh Miclie JOITyIIeHi
CYJJIeIO TIOPYIICHHS MaTepialbHOTO MpaBa, ClipaBa MOBHHHA MPOMTH YCi CyI0BI
IHCTaHIII, a B)KE IMMOTIM MOYKE HACTaBaTH BIAMOBIAAIBHICTD Cymi 3a 4. 2 ¢T. 106
3akony Ykpainu «IIpo cymoyctpiii i craryc cyauiB» (ckacyBaHHS abo 3MiHa
CYJIOBOTO DIilIEHHS y pa3si, SKIIO TOPYLICHHs JIOMYIIEHO CYIACI0 BHACIIIOK
YMHUCHOTO HOPYIIEHHS! HOPM IIpaBa Yy HEHAJIC)KHOTO CTABJICHHS 10 CIY)XOOBUX
000B’s13KiB); (I) MpPEAMETOM JHUCHUILTIHAPHOTO IIPOBA/UKEHHS IIOMO CYyA[l
MOBHHHI OyTH BHKIIIOYHO MPOLECYaJIbHI TMOPYIICHHS, JOIYIIeHI HUM ITiJ] 9ac
BIAMIPABICHHS NPABOCYIIs, a TAKOXK MMOPYIICHHS NPaBUII CYIIIBChKOI STHUKH,
BHYTPIIIHBOTO TPYJOBOTO PO3NOPSAKY CyAy YW aHTUKOPYILIIHUX CTaHAAPTiB.
3anponoHOBaHO MACTaBH OPAWHAPHOI IUCHUIUTIHAPHOI BiMMOBIMANBEHOCTI
CyIIi, TIOB’S13aHI 3 OIIHKOIO 3MICTY CYHOBOTO piIIeHHS (IIPUMipOM, YMHUCHE
a0 3 OYEBHIHOIO HENOANICTIO OMyIIEHHS CyAnaero, sSKHi OpaB ydacTb
B YXBAaJICHHI CY/IOBOTO PillIEHHSI, TIOPYIICHHS ITPaB JIFOIUHU i OCHOBOTIOIIOKHUX
CBO0OOJI; HE3a3HAYEHHS Y CY/IOBOMY DIillIEHHI MOTHMBIB NPHUHSTTS OCTaHHbHOTO
a00 BIAXWJCHHS apryMEHTIB CTOpIH IIOJO CyTi CIOpY), 13 3aKOHOJABCTBA
BWIy4YHTH; (1) Y pa3l BCTAHOBICHHS 3MICTOBHUX Je(EKTIB PINICHHS MPH
MIPUTATHEHHI CyAJi 10 PI3HUX BUAIB BIJNOBIAIBbHOCTI Mae OyTH iHiLiHOBaHO
Horo meperisi 3a HOBOBUSBICHUMH O0OCTaBHHAMH (SIK HACHIJOK KPUMIHAIBHOI
BIJIMOBITANIGHOCTI CyAJi Ta AUCIHIUIIHAPHOI BiIIOBIJAIEHOCTI, TOB’S3aHOL
i3 T030aBJICHHSAM CYJ/Ii OTO ITPABOBOTO CTATYCY).

25. JlocsrHeHHS IHCTUTYTOM FOPUAWYHOI BIiAIOBIJANBHOCTI CyAmi
MTOCTABIICHUX TEpea HAM METH 1 3aBHaHb BiII3EPKAIIOE 11eambHIHA, OaXkaHwii
CTaH WOTO PO3BHUTKY, IO MOXXHA BH3HAYUTH SK AI€BICTH I[HOTO IHCTHUTYTY.
PiBeHb mi€BOCTI OCTAaHHBOTO 3yYMOBJICHHH CYKYITHICTIO PI3HOMaHITHUX
YUHHUKIB — BIJl HAaJEKHOTO pIBHS oOpraHizamii Ta (yHKIIOHYBaHHS
OpraHiB CyaoBOI BiaaM, 3a0€3MEUEHHS CYIIB HEOOXiHOKW YHCEIbHICTIO
CyIJiB 1 JOCTaTHIM piBHeM iX (iHAHCYBaHHS OO 1HJMBIyaJbHOTO PIiBHS
KOMITCTCHTHOCTI, BiJIOBIAJIBHOCTI Ta JOOPOYCCHOCTI KOHKPETHOTO CYIIi.
Ha makpopiBHi, SIKHM MOXXHa BBa)KaTH BECh CY[JIIBCBKUI KOPIYC, IHCTHTYT
OPUIMYHOI BIAMOBIAANBHOCTI CY[Ji € 3arajbHUM TapaHTOM 3aKOHHOCTI
1 TpaBONOPSIKY, CTAOIIBHOCTI (YHKIIOHYBaHHS CY/IOBOI CHUCTEMH, SIKHH
3a0esmnedye 11 CTaJMi PO3BUTOK 1 HAJIGKHY peaizalifo TpoMajsHaMH IpaBa
Ha cymoBHi 3axucT. 1[0 x cTOCyeThCS MIKpOpIBHS, SKHH MOXXHA OL[HUTH
MOCSTHEHHSIMH OKPEMHUX TpeACTaBHUKIB Deminan, IHCTUTYT FOPUIMIHOL
BiIMOBIaBHOCTI CyIIi TOMEpeKae BHUMAIKA HESTHYHOI 1 HEmpaBOMipHOL
MOBENIHKHA, MICTUTh IHCTPYMEHTH NPUIUHEHHS TaKOi TMOBEIIHKH, a TaKOX
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ycyHeHHs ii npuauH Ta yMoB. Ha MakpopiBHi J1i€BICTb 1HCTUTYTY IOPHIUYHOI
BIJIMOBIaTBHOCTI CY[Ii TPSIMO 3YMOBJICHA 3arallbHUM piBHEM €(EeKTUBHOCTI
CYIOBOI CHCTEMH, IO JOCATAETHCS SK LUIIXOM JIOTPUMAaHHS CYIJCH0 BHUMOT
YUHHOTO 3akoHomaBcTBa i Komekcy cyamiBChkoi €THKH, TaK 1 CHITBHUMH
3yCHIUIIMH KOMIICTEHTHHX IIPAaBOOXOPOHHHUX OpIaHiB Ta YINOBHOBAKEHUX
mocasoBux oci06 opraniB cymoBoi Biamu. O3HadeHi Cy0’e€KTH Yy CBOIH
IISUTBHOCTI, CIPSIMOBaHI Ha 3a0e3MEeYCHHS AO0O0POYCCHOCTI BITYU3HSIHOTO
CYIIIBCHKOTO KOPITYCY, BUKOPUCTOBYIOTh MPSIMO TiepeadaucHi Ta He 3a00pOHEHI
3aKOHOJIABCTBOM OpraHi3aliifHO-IIPaBOBI 3aX0/IH.
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Jucepraiiis € mepuior B YKpaiHCBKIM NMpaBoBii Hayll MOHOrpagidHO0
Ppo06OTOI0, SIKY TPUCBSIUCHO OOTPYHTYBAHHIO TEOPETHYHOT KOHCTPYKLIT IHCTUTYTY
FOPUANYHOT BiAMOBIAaIbHOCTI cyai. Ha mincTaBi 3midCHEHOTO TOCIIIKCHHS
BU3HAYEHO IPABOBY MPUPOY LILOTO IHCTUTYTY, PO3KPUTO HOTO CyTHICHI O3HAKH,
MPUHIMNH, QYHKIIT, METY 1 3aBJaHHs, 3/1iCHEHO HOT0 30BHILIHIO 1 BHYTPIIIHIO
mudepeHmianito, HajaHO BCeOIYHY XapaKTEPUCTUKY IHCTUTYTY FOPHIUYHOI
BIJIMOBIJAJIGHOCTI CYIMIB 13 TOYKH 30py (YHIAMCHTAIbHHUX MPUHIIHITIB
BEPXOBEHCTBA IIpaBa, CIPAaBEAJIMBOCTI 1 HE3AJEKHOCTI CY[JIiB, BUHOKPEMIICHO
HOro CTPYKTYpHI OfuHHMII (CyOIHCTUTYTH) Ta KpHUTEpii BIIMEKYBaHHS BiJ
CYMDKHHMX TIPaBOBIJIHOCHH, a TaKOX OKPECJIECHO HAaNpsIMH YIOCKOHAJICHHS
[IPABOBOTO PEryJIIOBAaHHS MiJCTaB 1 MPOLELYP MPUTATHEHHS CYUIB J0 Pi3HUX
BHJIB FOPUANYHOI BiqNoBiganbHOCTI. HaBeneHO NUISIXU MiABUINCHHS Ji€BOCTI
JOCTIKYBaHOTO 1HCTUTYTY.

IOpunnynay BIAMOBIAANBHICTE CyAAi BHU3HAYCHO SK BiAMOBINAIbHICTH
CIIEIiaJIbHOTO CY0’ €KTa, HAIIJICHOTO BUKITFOYHIMH BIIQTHUMHU ITOBHOBAKEHHIMH
3 BiJIPaBICHHS MMPABOCYI i CTATYTHIMH TapaHTiAMHI HE3aJIeKHOCTI B CHCTEMI
CTPUMYBAaHb 1 IPOTHBAT ACP)KABHOI BIIaJIM, sIKa BUKOHYE MOJBIHE MPU3HAYCHHS
Yy II€MOKpPaTHYHOMY CYCIIUIBCTBI, a came: 3abe3medye AOTPUMAHHSA HOCIEM
CYJIOBOi BJIQ/IM TOKJIQJICHOTO HAa HHOTO OOOB’SI3KY 3 YTBEPIDKEHHS MPHHIUITY
BEPXOBEHCTBA MpaBa y MPaBOBITHOCHHAX 1 € HEOOXiTHOIO YMOBOIO JIeTiTUMAii
YXBaJIEHOTO CYJI0BOTO PIillIEHHS JUISI aJpecariB OCTaHHBOTO.

Knrouosi cnosa: ropuanyHa BiAMOBIIAIBHICT CYII, HE3AICKHICTh CY/III,
JMOOPOYCCHICTh CY/l, IHCTUTYT FOPHUINYHOI BiAMOBIAATBHOCTI Cy/Ii, MMiaCTaBa
IOPUIMYHOT BiJIIOBINANBHOCTI Cy//Il, 3aXOIU FOPUIMYHOI BiJIIOBIAAIBHOCTI
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SUMMARY

Ovcharenko O. M. Judicial Liability of Judges: Issues of Theory and
Practice. — Scientific Work on the Rights of Manuscript.

The thesis for obtaining a scientific degree of Doctor of Legal Sciences,
specialty 12.00.10 Judiciary; Public Prosecution and Advocacy; (081 — Law).
National University «Odessa Law Academy»; Ministry of Education and
Science of Ukraine. — Odesa, 2018.

The theoretical construction of the legal responsibility of judges is studied
in the thesis from different points of view. Based on the research of the legal
nature of this construction, the author formulates its essential characteristics,
basic principles, functions, objectives and tasks, carries out classification of
this construction by external and internal criteria, provides a comprehensive
description of the legal responsibility of judges in terms of the fundamental
principles of rule of law, justice and judicial independence, points out structural
units of this construction and outlines criteria for delimitation of the legal
responsibility of judges from adjacent legal constructions. The author works out
propositions aimed on improvement of legal regulation of the grounds of legal
liability of judges and different types of its legal procedure. Issues of efficiency
of the construction of the legal responsibility of judges are discussed.

Legal liability of judges is defined as the responsibility of a special subject,
endowed with exclusive powers of administration of justice and statutory
guarantees of independence in the system of checks and balances of state
power. Legal liability of judges performs two basic functions in a democratic
society, specifically it ensures compliance by judges of their duty to uphold
the rule of law principle in legal relationships and plays a role of prerequisite
for legitimizing court decisions among common people. The author presents
arguments for delineation of legal responsibility of: (a) a judge, which is related
to the performance of his functions as a state official and demands specific
procedures and sanctions and (b) a person who holds the position of a judge.
It is proved that when a judge as a state official commits an offense within
process of justice administration, he shall be a subject of special procedures
(it applies first of all to disciplinary and criminal liability), which include
procedural safeguards of its independence; when a judge is committing
offenses not covered by the performance of his official duties, he shall be
prosecuted on general basis. Dual nature of the theoretical construction of legal
responsibility of a judge is stated, which is proved by fundamental principles
of the accountability of the government before the people and the judiciary as
an integral part of the government — before the society.

The author proves the conclusion that legal responsibility of judges
is a complex construction consisting of a set of legal norms regulating the
grounds and procedures for bringing judges under responsibility and has the
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following features: (a) the separation and independence in the legal system,
that is explained by specifics of the legal status of judges as unique subjects
of liability and the availability of special legislation which regulates this
relation; (b) the majority of legal norms of this construction belong to public
law, that makes imperative method of legal regulation dominating; (c) this is an
intersectoral legal construction that combines substantive (grounds of liability)
and procedural (procedures of liability) rules and regulations; (d) legal rules
and regulations which constitute the contents of this construction are combined
by substantive and functional features; (¢) components of the construction of
the legal liability of judges have integrative close ties; their unique features are
associated by common elements that are interdependent.

Legal responsibility of judges as a legal construction can be classified in
two groups: (1) according to external ground, which allows constructions of
a specific legal institution of the legal responsibility of judges within the follow-
ing criteria: (a) functional — the specifics of the legal status of judges determine
peculiarities of legal sanctions (in various areas of law), put upon judges; judges
should be treated as state officials who violated their duty or committed a wrong-
ful act, and (b) material — the presence of separate sub legislation that entrenches
legal status of judges and extends its effect on other branches of law that deter-
mine peculiarities of imposing specific sanctions upon judge — that is law on
judiciary and the status of judges; (2) according to internal grounds, which arise
from: (a) sectoral affiliation of certain type of legal sanctions and procedures of
imposing of such sanctions (civil, disciplinary, criminal, administrative); (b) the
particular position of certain groups judges in the judicial system of Ukraine:
general court judges, judges of the Constitutional Court of Ukraine, judges, hold-
ing administrative positions in the courts; (c) peculiarities of the grounds of legal
liability, which derive from the type of legal rules, broken by the judge (codes of
judicial ethics, procedural or material legislation, internal rules of couts’ conduct,
Convention for the Protection of Human Rights and Fundamental Freedoms).

The main perspective of the legal responsibility of judges is defined
as ensuring the protection and integrity of the fundamental human right to
fair trial, while its effectiveness is measured as achievement by the institute
of punishment of judges all the objectives that have been set for it. The
effectiveness of the legal responsibility of judges and reflects the ideal, desired
state of its development.Such functions of the legal responsibility of judges as
punitive, preventive, educational, protective and ensuring the integrity of the
judiciary are distinguished.

Key words: legal responsibility of judges, judicial independence, judi-
cial integrity, institute of legal responsibility of a judge, basis of legal liability
of a judge, measures of legal responsibility of a judge, bodies of disciplinary
power, judicial discretion, judicial miscarriage, judicial ethics, judicial immu-
nity, disciplinary offense of a judge, lustration of judges.
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