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Summary

Davidova 1. Category mistakes in civil law and legislation. — Article.

The article reviews and analyzes the positions of scholars on the definition of this category, as an
error at the conclusion of the transaction. Attention is paid to such concepts as freedom and expres—
sion. The question of vice will in contracts concluded under the influence of errors.
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0. I. Cagponuux

MPOBJEMHI MMUTAHHSA PEAJI3AIII MPABA CHUJIBHOI YACTKOBOI
BJIACHOCTI 3A 3BAKOHOJABCTBOM YKPATHU

ITocTanoBka nmpodoaemu. CninbHa BJACHICTh € Pi3HOBUIOM NpaBa BJIACHOCTI, IO
YCKJaJHeHAa MHOXHUHHICTIO cy0'ekTiB, i € mpaBoBow ¢opMo0 00'eAHAHHA MaiiHa
¢i3uyHNX | KPUANYHUX 0Ci0d, AepKaBM, TePUTOPiaJbHUX rpoMaa 3 MeTOI cHiBmpa-
i, 00'eAHaAHHA iX 3yCMJb AJig JAOCATHEHHS NEBHOI MeTH. Y BMNAJAKy, KOJH MaiHO
HAJIeXKUTh HAa mMpaBi BJacHOCTI KilbKOM oco0am (cy0'€ekTaM mpaBa BJIACHOCTI, AIKMX
HAa3UBAKTh CHIBBJIACHUKAMH) OJHOYACHO, MiK HUMHM BHHHKAKTH BiJHOCMHH CHiIb—
HOI BJacHocTi. OTKe, NpPaBo CHiJbHOT BJACHOCTI — e MpaBo ABOX a0o Oinbmie ocid
(cniBBIacHUKIB) Ha oAMH i Toil cammii 00'ekT (cT. 355 IIK Vkpaiuu) [1].

CniaibHuii 00'€KT MOXKe cKaaaaTucs 3 OAHI€l iHAMBiAyalbHO BHM3HauYeHOi peui
a00 CYKYNHOCTi peveii, siKi MOXYTb OyTH HoOAiNbHUMM a00 HeNmOAiIbBHUMH, NPOTE
AK 00'€eKT mpaBa BJAaCHOCTIi BOHM YTBOPIOIOTH €auHe uijge. Ile o3mavae, mo npaso
KOXKHOrO0 i3 CHiBBJIACHMKIiB NOIMPIOETHCS Ha Becb 00'€EKT y HiJoMy, a He Ha Horo
YyacTUHy. Y 3B'SI3KY 3 HMM [Jis1 NpaBa CHijbHOI BJACHOCTI XapakTepHa MHOXHUHHICTDb
cy0'ekTiB i eaHicTh 00'€KTA.

AHaJi3 ocTaHHIX AOoCJdiAXKeHb | Ny0aikaniil, B AKMX 3aM0YATKOBAHO PO3B'SI3aHHA
nanoi npo6aemu. ChopmyaboBaHi y cCTATTi pe3yabTaTH AOCHiJAXKEHHS IPYHTYIOThCH
Ha npansAax YKpaiHCbKHUX i pociiichKMX YYeHMX-IOPHUCTIB PaJAsIHCBKOro i cyyacHoro
nepioais y raaysi nuBinbHoro mpasa: M. B. AHTOKOJbCBKOi, A. B. Benenukrosa,
A. M. Tenkina, K. II. I'paBe, O. B. /I3epu, H. /1. €ropoBa, I. B. Kuaiukosoi,
M. B. 3umeasoBoi, O. C. ﬂodube, H. 10. JlinnikoBoi, P. II. ManaukoBoi, M. I'. Map-
kKoBoi, B. ®. MacaoBa, €. A. CyxaunoBa, IIl. Taiiranazaposa, P. O. Xaadinosoi,
€. O. XapuroBa, 0. C. YepBounoro, II. /1. Yukunamsiai, B. Il. [IlIkpeaosa ta inmux
NOCJHiAHUKIB MpaBa BJACHOCTI.

MeTta crarti. MeTol0 AaHoi cTaTTi € AochaiAXeHHs NUTAHb peaJizanii mpasa
cninbHOT cymicHOI BiacHoOcTi, a TakoxX (opMyBaHHd npono3uuniii mono0 NMpPaBoBOro
peryjiloBaHHA BiAHOCHH CHiJbHOI BJACHOCTI.

Bukaan ocHoBHoro martepiaay. IIpaBo cnisibHOT BiacHOCTi B 00'€KTHBHOMY CeH—
ci — me CyYKymHicTh NpaBOBHUX HOPM, IO PeryJlwIOTh BiITHOCMHHM NO BOJOAIHHIO,

KOPHUCTYBAHHIO Ta PO3NOPSAANKEHHIO BJAaCHUKaAMHU Ha cBiil po3cyn cniabHOI0O pivyio,
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mo iM HaJeXXUTh, TA MependavYalTh MOXKJIHUBICTh KOXKHOIO i3 BJACHUKIB BUMAraTu
neBHOI MOBeAIHKHM BiAg ycix iHmux ocid, y Tomy uyucai inmux BiacHukiB [2].

Cy0'ekTHBHE NPAaBO CHiJIbHOT BJIACHOCTI — 1le nependayeHa HOPMaMM 00'€KTHBHOTO
npaBa MOXJHUBICTb YYACHHKIB cHiJbHOI BJIaCHOCTiI Ha cBiii po3cyn BogoxiTu, Kopuc-
TYBaTHCS Ta PO3NMOPANKATHCHA CHIJbHOI0 Piy4i0 B MeXKaX, BCTAHOBJIEHHUX 3aKOHOM,
i BUMaraTu Bix ycix iHmux ocid, y Tomy uymcai i Bix iHIIKMX BJIACHUKIB meBHOI no—
BEIiHKHM, 2 TAKOX OO0OOB'S30K KOJXKHOTrO 3 BJACHHUKIB Y3roIKyBaTH CBOI0 MOBEAiHKY
MO BOJIOAIHHIO, KOPHCTYBAHHIO TA PO3NMOPANKEHHIO CNiJIbHOIO Piyyi0 3 iHIWIMMM cHiB—
BiracHukamu [3].

CyuyacHe 3aKOHOJABCTBO He MICTUTh OOMeKeHb MO0 CY0'€EKTHOIO CKJIaay mpaBa
cninbHOi BaacHocTi. BOHM MOXYTh BH3HAYMTH NOPSAAOK KOPHCTYBAHHS CHiJbHOIO
piuuio 0e3 BM3HAHHS peajlbHMUX YACTOK. Y IbOMY BUNAJKY NPAaBO CHiJbHOI BJIACHOCTI
He NPUNMHSAETHCA, KOXKHMI 30epirae cBo0 4acTKy y mpaBi Ha piu.

CninbHe MaiiHO MoOXe HajJeXxaTH CTOPOHAM Ha mpasi cmiabHOi YacTkoBoi i Ha
npasi cnijbHOi cymicHOi BaacHocTi. 3 NpaBoBOi TOYKH 30py MiXK ABOMa Pi3HOBMIAAMH
cnijibHOT BJAaCHOCTI iCHYWTbh meBHi BiAMiHHOCTI.

CyTtHicTh cmiibHOT yacTKOBOi BaacHocTi (cT. ¢T. 356-367 IIK Ykpaiuu) noasrae
B TOMY, IO KOXHHUI i3 cniBBJIacHHKIB Ma€ 4iTKO BM3Ha4YeHY YacTKYy y mpaBi Biac—
HOCTi Ha cminbHe MaiiHO (ineaabHy yacTKy). IIpaBoMoYHOCTI yYaCHUKIB 4acTKOBOI
BJACHOCTI BiJHOCHO BChOro 00'€KTAa MOBMHHI 3XiMCHIOBATHUCH 3a 3arajbHOI0 3r0J0I0
BCiX cnHiBBJIACHMKIiB BHMXO0AsiYM i3 piBHOCTiI iHTepeciB yyacHHKIB cHiilbHOiI YacTKo—
BOi BJIACHOCTI He3ajleXXHO Bix po3mipy yacTok. Y 3B'SI3KY 3 IIMM YaCTKM MOXYTb
OyTH PiBHMMHU i HepiBHMUMH, IO He BIJMBAE HA 00CAT MOBHOBAXKEHb CHiBBJACHMKIB.
SIKmo 3aKoHOM ado0 Yroaomw YYaCHUKIB CHiJIbHOI BJacHOCTIi He mepeadadYeHo iHme,
TO A0 CHiJIbHOrO MaiiHa 3aCTOCOBYEThHCSA NPABOBUIl peXXKMM camMe CHiIbHOI YacTKOBOi
BJIACHOCTI.

IIpu chninapHiii cymicHiii BaacHocTi po3Mipu yacToK 3a3aajeriib He BH3Ha4YeHi,
X04 i npunyckaeTncsa, mo BoHU piBHi. IIpu nbomMy npaBo KOXKHOro i3 cniBBJIacHHKIB
PiBHOIO Mipol0 NMOIMPIOETHCSA HA BCe CHiJlbHe MaliHO, OCKiJIbKM BOHH MAaKTb PiBHI
npaBa BOJIOAiHHS, KOPUCTYBAaHHs, a 32 NEeBHUX YMOB i PO3NOPAJKEeHHS HHUM.

B ropuanyniii jgitepatypi BuainsAoTh 30BHIIIHI NMPaBOBiAHOCHHM cHiAbHOI BIac—
HocTi (MiK cmiBBJACHHKAMHU i HeBJIAaCHHKaMM) Ta BHYTPimHi (MiXK caMUMH BJIACHU—
kamu) [4]. Pa3om 3 THM YyNOBHOBAaXKeHi YYaCHUKHM NPABOBiIHOCHH 3HAXOAATbCHA IIe
i y BHyTpimIHbOMY 3B'AI3Ky MiX c00010, siIKMii MOXKe OyTH mpocTuM (KOJHM YacTKa B
npasi cniJibHOT YaCTKOBOI BJIACHOCTI HAJIE)KUTh OKPEMHM 0c00aM) Ta CKJaAHUM (KOJH
YACTKHU HAJeXKaTh NOAPYKKIO 200 yieHaM cim'i a0o ceassHcbKOro rocmogapcrsa) [5].

3ailficHeHHd mpaBa CHiJbHOI BJACHOCTI IPYHTYEThCA HA MPOCTOMY NPUHIMNI: pe—
ajiszanis mpaBa OoJHUM i3 cHiBBJACHMKIB He NMOBHHHA YTHUCKAaTH iHTepecH iHmIMX
CHiBBJIACHUKIB, TOOTO BOJIA i mMpaBa KOXKHOIr0O YYaCHHMKAa CHiJlbHOI BJacHOCTi oOme—
XKeHi mpaBaMu iHmWIMX Y4YacHHKIB (TOMY NIpaBo CHiJbHOI BJACHOCTI me HA3UBAIOTh
«YTHCHEHHUM NMPaBOM BiaacHocTi») [6].

BonoainHA, KOpPUCTYBAaHHA i PO3NMOpPAAKEHHSA YACTKOBOK BJIACHICTIO 3AilicHIO—
€TbCs 32 B3a€EMHOI0O 3rol0I0 BCiX yyacHHUKiB, a 3a ii BiacyTHocTi — cynepeuyka BU—

pimmyeTbca B cyaoBomy mopsaaky. IIpm mpbomMy BOHM MalTh piBHe NpPaBO roJiocy y
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3AiliCHeHHI HUX MPAaBOMOYHOCTel He3ajJeXXHO Bia po3Mipy yacTok KoxHoro. Chis—
BJACHMKHU BOPaBi 3aj1e€KHO BiJ mMpuU3HaAaYeHHA MaiiHA BCTAHOBUTHU NMOPAAOK BOJOAIH—
Hs, KOPHCTYBaHHS HMM a0o0 iHOro yacTMHamMm y HaTypi, BU3HAYUTH 4YepProBicTh Ta
iHIIi yMOBM KOPHMCTYBAHHSA KOHKPETHOIO pivylo.

Jdesaki aBTopun BBaXKalwTh, B nmpaBi cniabHOi BiaacHOCTi HeoOXinHO po3pi3HIOBa-
TH JABAa BMAU NPABOMOYHOCTI #ioro yyacHukiB: 1) mpaBomMo4yHOCTi cHiBBJIAacCHHKIB 3
NPUBOAY BChOrO CHiJIbHOrO MaiiHa; 2) NPAaBOMOYHOCTi KOXKHOIro 3 HUX BiJHOCHO Ha-
nexHoi iiomy yactku (. M. I'eukin, M. I'. MapkoBa, B. ®@. Macaos) [7]. A neski
aBTOPM BBAaXKAaIOTh, IO B NPaBi CHiJIbHOI YaCTKOBOI BJACHOCTi HEOOXiTHO PO3Pi3HATH
TPU BUJAU MPABOMOYHOCTEH cHiBBJACHHUKIB: 1) NpaBOMOYHOCTI MO10 BCHOrO MaiiHa B
nijJioMy; 2) mMpaBOMOYHOCTiI KOXKHOrO i3 CHiBBJACHHUKIB MO0 HAaJeXHOI iiloMy yacT—
KH; 3) NIPABOMOYHOCTIi KOXKHOTO 3 CHiBBJACHUKIB BiJTHOCHO 4aCTOK iHIIHUX cHiBBJac—
HUuKiB (M. B. 3umenbosa) [8]. Binbm npaBubHOI € OCTAHHS TOYKA 30PY, OCKIJIBKH
KOJKHHUH 3 YyYaCHHUKIB cHiIbHOT 4acTKOBOi BJacHOCTI Ma€ mpaBo mepeBaxKHoi KymiBai
YaCTKH, IO HAJEXKHUTHh iHIIOMY YYACHUKY, Y BUNAAKY Npoaaxy il cTopoHHiil oco0i
(4. 1 ct. 362 IIK Ykpaium).

BcTaHOB/IeHHA CHiBBJIACHUKAMHU NMOPAAKY KOPUCTYBAHHS 3 BUAIJIEHHAM YaCTHHH
MaiiHa y HATYpi He NPUNUHAE CHiJbHOI BJIACHOCTi, OCKiJIbKM TaKi Y4aCTHHM He mepe—
TBOPIOIOTHCA B 00'€EKT caMOCTiiiHOT BJaCHOCTI KOXKHOro 3 HUX. Y mpakTuui Haijyac—
Tille yKJIagalwTbCcd NPABOYMHM NPO PO3NOJiJ KOPUCTYBAHHSA peaJlbHUMHU YaCTHHAMHU
CHiJIbHOTO MaiiHA MO0 HEMOAiJbHUX 00'€EKTIB (ABTOMANMIMH, KUJUX OYAMHKIB, iH—
MUX CHOPYnH).

Y aitepatypi HeMa€ €IMHOI TOYKM 30pYy IOA0 NMUTAHHS YACTKH B nmpasi cnijbHOI
BjaacHocTi. /ledKi aBTopu mia yacTKow y cniabHiii BiacHOCTi po3ymiloTh He iHIMBI—
ayajizoBaHy B HaTypi yacTky B npasi BaacHocTi Ha cniabHy piu (JO. C. YepBonnii,
I0. K. Toacroit) [9], inmi — yacTKy BapTocTi cniabHOi pivyyi, ajge He yacTKy B npasi
BJacHocTi Ha cniabHy piu (M. I'. Mapkosa) [10]. Jeaki aBTopu niag 4acTKo0 po3ymi—
OTh KiJbKiCHUII MOKa3HUK, 0 BUPAXKEHHUIl Yy BUIAAAi n1po0i ado BincoTkax, 00'emy
NPaBOMOYHOCTEH KOXKHOTrO BJaCHMKA y BigfHomeHHi cninbHoro o6'exkra (H. 0. Jlin-
HikoBa) [11]. € TouyKa 30py, IO YYACHUKY CHiJIbHOT BJIACHOCTI HaJleXHUTh YACTKa
y piuvi sK marepianbHa, Tak i ineanbna. Ilpore OijblI NMPaBMIBHOIO BBAaXKAETbCH
nepma TOYKa 30py, BiANOBIiAHO A0 AKOi KOKHOMY YYAaCHHUKY YaCTKOBOI BJIACHOCTI
HAaJeXMTh YACTKAa B NpaBi BJACHOCTI Ha cHijabHYy piy.

Ko:KHHUI yYacHMK CHiJIbHOT YaCTKOBOI BJacHOCTi NnponopuiiiHoO 3i CBO€0 4acTKOIO
Ma€ nMpaBo HAa MpuOYTKM Bin cminbHoro maiina. Ilnoau, npoayknis Ta npudyTKHu Binx
BUKOPHUCTAHHS MaiiHa, MO 3HAXOAUTHCHA B CHiJbHiil YacTKOBili BiaacHocTi, BXOIATH
10 CKJaay CHiJIbHOTO MaiiHA Ta PO3MOiJSIOTHCA MiXK CHiBBJIACHUKAMH Yy BiamoBig—
HOCTi 3 iX yacTKaMH B npaBi cnijibHOTI YaCTKOBOI BJAaCHOCTi, AKNIO iHIIEe HE BCTAHOB—
JgeHo yroaow mix Humu (ct. 359 IIK Vkpaiun).

Pa3om 3 TuMm Ha Takiii ke migcrtaBi — mpomopuiiiHo cBoiii yacTui, BiH BiamoBinae
nepea TpetriMu oco0amMu 3a 3000B'A3aHHAMHM, NOB'A3AHUMM i3 CHIJIBHUM MaiHOM;
NOBMHEH OpaTu yyacTh y CIJATi BCAKOro poay moiaaTkKiB i miarexiB, y BUTpaTrax
i3 30epekeHHs i yrpumaHHa cniabHoro maiina (crarti 359-360 IIK Ykpainu). 3a—

3HaYeHi NpaBoOBiIHOCUHM Oe3nocepeaHbO He OOYMOBJEHi NPABOM CHiJbHOT YaCTKOBOI
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BaacHocTi. /J[Jg iX BUHUKHEHHS HeOOXiJAHi H0IXaTKOBi 0puau4YHi (PAKTH, OCKIJIBKH
3aKOHOJaBellb, B MPUHIMNi, He 3A00POHSA€ CNIBBJIACHUKAM NependaYuTH iHIIUA mo—
PAXOK PO3moOAiny 3a3HAYeHUX 000B'A3KiB.

SAKmo XTO-HEeO0YAb 3 YYACHMKIB NMPaBa CHiJIbHOT YaCTKOBOI BJIACHOCTI YXUJIAETHCHA
BiA ydacTi y cminbHMX BUTpaTax, iHmIi YyYacHMKH, fAKi BHeCJIM 3a HbOro mJjaTexi
no cnijbHOMY MaiiHy, BOpPaBi CTATHYTHM 3 HbOTO BHECEHY YACTKY BHMTPAT. Y LbOMY
BUNAJAKY BUHHUKA€E 3000B's13aHH i3 0e3nincraBuoro 30aravenns (cr. 1212 I[K VYkpa-
inu). I3 3micty cr. c¢Tr. 540-541 IIK BuniuBa€e, mo y4aCHUKH CHiJbHOI BJIACHOCTI
HECYTh YaCTKOBY BiANOBigaJdbHICTh MO cHilbHMX Goprax.

IcToTHUM A y4acHHKa cHilbHOI 4acTKOBOi BJacHOCTI € iioro mpaBo Ha Biguy—
XKeHHd iHmii 0co0i cBo€ei yacTku B cninbHomy maiini (ct. 361 IIK Ykpaiuu), To06TO
oMY Halna€eTbhcs NPaBO HAa OMJaTHe a0o0 Oe3omjaTHe BiguyXeHHs iHIIUM ocodam
CBO€I YaCTKHU y CNiJbHOMY MaiiHi (IIJSXOM YKJaJaHHA AOroBopiB KymiBJi-mpoaaxy,
JapyBaHHs, MiHM, 3an0BiTy Tomo). HaGyBayamMm 4acTKM MOXKYTbh OyTH CTOPOHHI 0CO—
Oou a0o iHmi cniBBJAACHUKHU. Y HNMX BUNAJAKAX CHiJIbHA BJACHICTh He MPUINUHAETHCH,
OCKiJIbKM BilUYy>KY€EThCHd He KOHKpPeTHa YacTHHa MaiHa, a yacTKa y mpaBi cmiabHOY
BJIACHOCTi, TOOTO BinOyBa€ThCA aumie 3aMiHa CyYy0'€éKTa HMBIIBHUX NMPABOBiTHOCHH.
Bix o0paHoro 3aco0y BiluyXKeHHS 3aJIeXKUTh BUMOTra 10AATKOBOI Mpoueaypu.

Tak, npM npoaaxy 4YacTKU B CHiJIbHii BJacHOCTi cTOpPOHHI 0c00i iHmIi yyacHuKH
CHiibHOI BJAaCHOCTi MalTh NMPaBO MepeBaXkKHOI KymiBJai-mpoaa)Ky 4acTKHM, INO MNpo—
JA€ETbhCS, TOOTO BOHM MAIOTh NPaBO NPUADGATH YACTKY 3a TY XK CYMY i HA THX Ke yMO—
BaX, HA AKMX 3alPONOHOBAHO BinuyxXyBauyeM TpeTiM ocod0amM. BUHATOK cKiaaxae npo—
Jax 3 myOJNiYHUX TOPriB, KOJHM YACTKa MOXKe OyTH mpoaaHa Oyab-sAKOMY MOKYNUeBi.

Hanannsa cniBBJIacHMKaM npaBa NpuBijeeBoOi KymiBJi BUKJIMKaHe PsAAOM odcTa—
BuH. Hacamnepen BoHM MOXYTh OyTH caMi 3aiHTepecoBaHi y npuadanHi BiguyxyBa—
HOT YaCTKH AJis 32a10BOJIEHHS CBOiX MaTepiaabHuX i KyabTypHum norped. Kpim Toro,
imM He OailinyKe, XTO CTaHe HOBMM YYaCHHUKOM NpaBa CHiJIbHOT YaCTKOBOi BJIAaCHOCTI,
K OyAYTb BUKOHYBATHCS O0OB'SI3KM MO YTPMMAHHIO CHiJILHOTO MaiiHA Ta KOPUCTY—
BAHHIO HHUM.

B wopuauuHiii JiTepaTypi BUCJOBJIIOBAJIACH IYMKAa MO0 HEJAOUiIBHOCTI 30epiran—
Hs NpaBa mepeBaKHOi KymiBJi, OCKiJIbKM BOHO YCKJAJAHIE OOIr 4yacTKM y cmijbHiil
BJIACHOCTi; MPM LBOMY KOJIO CHiJIBHOTO 00'€KTa rpynylThcs 0co0u, siKi He nepedy—
BaIOTh B O0yb-sIKHX 0CO0aMBMX npaBoBinnocunax (M. B. 3imeabona) [12].

IIpaBo mepeBakHOi KymiBJi YACTKH CHiBBJaCHMKaAaMH 3a0e3MeYy€ThbCs HHU3KOIO
3axoJiB mpoueaypHoro xapakrtepy. 3okpemMa, mpojaBelb YacTKM B CHiJbHiii Biac—
HOCTi 3000B'A3aHUIi CIOBIiCTUTU B MUCbMOBiii ¢opmi iHKUX cniBBIacHUKIB npo cBiil
HaMip mpoaaTu 4acTKy. Y IbOMY moBigoMieHHi BiH Mae BKa3aTu niHy i Bci icToTHi
ymoBu npoaaxy. Hesrona cniBBi1acHHUKIB i3 3aIpONOHOBAHMMHU NPOJaBleM YMOBAMH
NOBUHHA NPHUPIBHIOBATUCSH A0 BiAMOBHU peasi3yBaTH CBOE NPaBo NpPHUBiTeeBOi KymiB—
ai. IMlicas moBixoMJieHHS CHiBBJACHHUKIB NMpoJaBenb NMOBHHEH 3a4YeKaTH OJIUH Mi—
csAlb, KO WAEeThCS NMPO MPONAXK YACTKM B mpaBi HA OynuHOK (abo iHme Hepyxome
MaiiHo), a00 AecATh OHIB, SIKIIO BiAY4yXKYEThCS YacTKa B nmpaBi Ha iHme (pyxome)
Maiino. Tiabku micias nboOro BiH Ma€ MpaBo MPOAATH CBOIO YACTKY OyAb-sKiii 0coO0i.

CniBBIACHMKHU MOXYTh BiIMOBHUTHUCS BiJ mpuaOaHHA Biguy>KyBaHOI 4acTKu i panime
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3a3HaYeHUX CTPOKiB. BianmoBinHo cmiBBJIacCHUK-NpoaaBenb BOpaBi peaai3yBaTu cCBOIO
YacTKy y CHiJIbHOMY MAaiiHi CTOPOHHIM 0co0aM 3 MOMeHTY Takoi BiamMoBH.

SIKmo AeKijJbKa YYACHHMKIB CHiJIbHOI YACTKOBOI BJIACHOCTI BUSBHMJU O0axkKaHHA
npuadaT 4acTKy y CHiJdbHiii BJacHOCTi, mpaBo BHOOPY MOKYNUS HAJAETbCS MNpPo—
JaBLEBi.

IIpn nmpoaaXy YacTKM 3 NMOPYHIEHHSM NpaBa mepeBa)kKHoOi KymiBji iHmmii ywac—
HUK CHiJIbHOI BJACHOCTI NPOTAroM TPbOX MicsANiB MoXe 3BepHYTHCH A0 CyAYy 3 NOo—
30BOM NpO mnepeBin Ha Hboro nmpas i 000B'aA3kiB mokynus (cr. 362 IIK Vkpaium).
Jlo TakuX BHMOT 3aCTOCOBYEThCH NMO30BHA JAaBHICTh B OOMH pPik. 3a3HaYeHUHl CTPOK
NMO30BHOI JABHOCTiIi OOYMCIWETHCA 3 IHSA, KOJHU MO3MBAY Ai3HABCHA Y4 NMOBUHEH OYB
Ni3HATHCSA NMPO YKJAJaHHS NPABOYUHY.

IlepeBenenHss Ha cniBBJacHMKa NpaB i 000B'SA3KiB mMOKynus, sK BHUIJIMBAE i3
3MiCTy 3aKOHY, 3IiliCHIOEThCSA 0€3 momepeIHbOr0 BU3HAHHSA Yroad NPO BigYyKeHHS
YACTKH Yy CHiJIbHOMY MaiiHi cTOpPOHHIiil 0c00i HeniiicHoo. Ilix mopymeHHsam mnpaBa
npuBiseeBoi KymiBjai caix po3ymiTM BUNAJKH NPOAAXKY YACTKHM CTOPOHHIi 0co0i Ha
niJbroBux ymMoBax (HampuKJIaja, 3a HUKYOI HiHOW, HiXK He OyJl0 3aNPONOHOBAHO
cniBBjacHukaM). [HaKume npoaaBenb MaB OM MOXKJMBICThH JIETKO 00iliTM 3aKOH, mpo—
NOHYIOYM iM SIBHO HEeNPUHHATHI yMOBH.

IIpaBo mepeBakHOi KymiBJi-mpoaaxy 3aXHMINAETbCA He NMO30BOM NPO BU3HAHHA
NPpaBoOYMHY HiKYeMHHMM, AKHH 3JiliCHeHUH 3 NMOpPYWIEHHSAM NbOrOo mpaBa, i BH3HA—
HHAM JOTOBOPY YKJAaJeHMM 3 OJHHM 3 YYACHHMKIB CHiJIbHOI BJacHOCTi, a mM030BOM
Npo mnepeBeJeHHS HAa YYAaCHUKA cHijabHOi BJacHOCTi mpaB Ta 00OB'A3KiB moKymus.
JdoroBip, ykiageHuii MixK mponaBuneM 4acTKHM Yy CHijJbHiii BaacHocTi Ta 0c0o0010, sAKa
He € YYaCHMKOM CHiJlbHOI BJacCHOCTi, a TAKOX CcyJoBe pilleHHA NPO NmepeBeJeHHH
npaB Ta 000B'A3KiB OyAyTh CJHYXHTH NPABOBCTAHOBJIIOIOYNMHU JOKYMEHTAMMU.

Cnix 3a3HaYMTH, MO0 YUHHE 3AKOHOJAABCTBO MependavYac TiJbKH NMPABO MepeBax—
HOI KymiBJi yacTKM B mnpaBi cmiaibHOi BJACHOCTiI, OJAHAK NpPHU BiAYYXKEHHIi YacTKH
iHmuMu 3acob6ammu (3okpemMa, npu 0e3omnjaTHiii mepenadi) JOTPUMaHHA BUKJAJAEHOI
BUIIEe NMpOUEAYPHM He MOTPiIOHO, Yy 3B'A3KY 3 YUM BiAYyXKyBay MOXKe mepeaatu 0e3—
ONMJATHO CBOK YacTKy B mpaBi cniibHOi BaacHocTi Oynb-sKiii 0codi, He cnoBimawuyn
Nnpo ne iHMMUX CNiBBJACHHUKIB, He MUTAKYH HA He iX 3roau i T. m.

Cain 3a3HAYUTH, MO KOXKHOMY 3 CHiBBJIACHHMKIB HaJeXXMTh NPaBO NepeBaXKHOI
KynmiBJi-nmpoaaxy, mo noB's3aHe 0e3mocepenHbO 3 OCOOHUCTICTIO BiguyxkyBaya, Yy
3B'AA3KY 3 YMM He JAOMYCKA€EThCs mepeaaya mpaBa npumycoBoi KymiBai (4. 5 cr. 362
LK Ykpainu).

Y Bunaaky 3aru0eii 00'€ekTa nmpaBo cHiJibHOT BJACHOCTiI MPUNUHAEThCA 0e3 BoJi
HOro y4YacHHKIB.

AKmo 00'€ekKT cniabHOI BiaacHOCTi OyB 3acTpaxoBaHMii, TO y KOJMUHIX BJIACHH—
KiB BUHHMKA€ NPaBO Ha CTpaxoBe BiJMIKOAYBaHHS NpomnopuiiiHo iX yacTKkam B npasi
BJACHOCTi Ha 3aru0amii 00'eKT.

Bianmosinno no cr. 365 IIK Ykpaiuu npaBo ocodu Ha 4acTKy y CHiIbHOMY MaiiHi
MOKe OyTH NMPUNMHEHO 3a pPilleHHAM CyYAYy Ha miacTaBi Mo30BYy iHIWIMX CHiBBJIACHH—
KiB, AKmoO: 1) yacTka € He3HAYHOI0 i He MO3Ke OyTH BHAiJieHAa B HATYPi; 2) AKWO piu

€ HemoAiNbHOI0; 3) cmijibHe BOJIOAIHHS TA KOPUCTYBAHHS MAWHOM € HEMOXKJHUBUM;
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4) Take NMPUNHUHEHHS He CNPUYMHUTH CYTTEBUX 30UTKIB iHTepecaM cmiBBJIacHHKA i
gyjeHiB #oro cim'i.

Cyl NOCTAaHOBJISIE PillleHHs] NMPO NPUNUHEHHs NPaBa O0COOM HA J0JI0 B CHiJIBHOMY
MailHi NMpU YMOBIi momepeaHLOro BHECEHHsI BapTOCTi Hi€l YacTKM Ha JeNO3UTHMI
PaxXyHOK cyny.

Po3noain cniibHOT BJIACHOCTI NPOBOAUTHLCS 32 B3A€EMHOIO 3roolw. Y pa3i cynepeuku
NUTAHHSA BHUPIMIYIOTHCS B CYJZOBOMY HNOPAAKY. Y BHINAJAKY NOPYHWIEHHsI NMUTAHHSA PO
BUiJIeHHsA yciMa cmiBBJacHUKaMu (aKTHYHO BiZOyBaeThcsAa JiKBigamis mpaBa cmijbHOT
9acTKOBOI BjacHocTi (moaij). Ilpy HEeMOXKJIHMBOCTI BUIIJIUTH KOKHOMY 3 HUX YACTKY
y HaTypi i BiacyTHicTh 3 HbOro MpuUBOAY 3roAM MiXK HUMHM CYJ BHPaBi NPUCYIAUTH BCe
MaiiHO OJAHOMY i3 CHiBBJACHHUKIB, a pemiTi — BiANOBiAHY rpomIOBY KOMIEHcaNilo.

BHCHOBKHM 3 JIOCJiJAXKEeHHs i NMepCHeKTHBU NOJAJbIIUX PO3BiJOK y HbOMY Ha—
npsami. IIurtanua peanaizanii npaBa cnmijibHOI BJaCHOCTI € JOCHUTHh CKJAJAHUMM i mo—
TPeOYIOTh BJAOCKOHAJIEHHsI YHHHOTrO 3aKOHOIaBcTBa YKpaiHnu. 3okpeMa, HeoOXiaHO
pPoO3poOOMTH MOPSAAOK peatizamii Ta 3axucTy nmpaBa CcHiJibHOT BJAaCHOCTI 0ci0, saAKi me—
peGyBalTh y GAaKTHYHUX WJIOOHUX BiJHOCHMHAX. JIMCKYCiiHMMH 3aJMIIAIOTHCS IHM—
TAHHS OO0 NPaBAa HA NMPOXXHMBAHHA Yy CHiJIBHOMY XHUTJOBOMY OYAMHKY Y4 KBapTHupi,

sIKi BUHHKAIOTh B npouneci po3noaijly cnijibHOro MaiHa TOWLO.
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Summary

O. 1. Safonchyk. Problem questions about implementation of the right of common property in
Ukraine. — Article.

The article is devoted the right of common ownership this is the right of two or more persons (co-
owners) on the same object. Common property can be owned by the parties on the right or the right of
common shared common ownership. The essence of the common property is that each of the co-owners
have a clearly defined share in the ownership of common property (the ideal proportion).
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IIOHATUE, INPU3HAKUW U BUAblI CEPBUTYTOB

ITocTaHOBKa NpoGJIeMbl M COCTOsIHME €€ M3YYEHHOCTH. BOnpoc CepBUTYTHBIX NpaBo—
OTHOLIEHHMI B HACTOsAIIEE BPeMsi, C Yy4€eTOM NPHUHSATHUA HOBOro I'pa>KIaHCKOro Koaekca
VYKpauHbl, CTAHOBHUTCS BCe 0o0Jjiee aKTyaJbHBIM C NO3HUI MU €ro ucciexosanusi. Ha ceron—
HSAINIHUN JeHb HOPMATHBHasi Ga3a, peryjiupylmasi CEPBUTYThI, HAXOAMTLCS HAa CTAIAMH
(dpopMupoBaHMs, YTO ONpeaesisieT HEOOXOAUMOCTh U3yUYeHHUs1 3TOro nuncruryra. Mccaeno-
BaHUEM 3TOMl MpoOJieMbl TaKkKe mocBsaAmensl padorslt E. A. CyxanoBa, A. A. Bupwokosa,
M. B. TF'onuapenko, 1. . KocapeBa, 1. ®. CeBpokoBoii, B. B. Iliopa u npyrue.

Ienapio cTaTby SIBJASIETCS M3yYeHHE 3AaKOHOAATEJIhCTA, PEryJHMPYONIEro CEpBUTYT-
Hbl€ OTHOIIEHMsI, a TaKiKe aHAJM3 HAYYHOW JIMTEepaTypbl, NOCBEIIEHHON yYKa3aHOW
npoodjeMaTHuke.

Vi3nokKeHHue OCHOBHBIX MOJIOKeHUi. IIpu um3ydyeHH JI000ro mpaBoBOro siBJEeHUs
M3HAYAJIBHO HEOOXOAMMO ONpPeneJUTh €ro CoAepKaHNe, MOHSITHE U MCXOAsI U3 3TOr0

PaMKuM UcjaeayemMmoero o0beKTA.
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