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ABSTRACT

The paper focuses on powers’ dissolving effects brought by Eastern
Partnership Association agreements, signed with Ukraine, Moldova, and Georgia,
to associated states’ governance systems and practices and the development of
associations’ institutions and procedures. To that end, the research utilizes the
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concepts of “ungovernance” and “global ungovernance” that, in the authors’
view, possess significant explanation potential in the field. The paper reviews the
emergence of said concepts, which may be traced back to the mid of 1990th. It
emphasizes the main features of those concepts concerning both national states
and transnational institution-building projects. The dispersion of powers due
to the implementation of association agreements is caused by the extension of
obligations far beyond those needed to implement the DCFTA and binding the
market access with progress in other fields. Such agreement’s design brings the
notions of “uncertainty” and “inconsistencies” into assessing the institutional and
procedural issues of its implementation. The paper also analyses the side-effects
of the lack of accession perspective, which, combined with extensive obligations
towards approximation to the EU legislation, creates an “impossibility of closure”
effect (i.e., impossibility to reach objectives set). Such an effect happens due
to unclear goals and discouragement of actors involved in the implementation
because of the absence of future membership guarantees. The paper also suggests
that the implementation process’s failures may result in significant institutional
and procedural rearrangements within the association agreements’ frameworks to
adjust the governance mode to cope with such failures.

The key words: global ungovernance, governance, institutions, association
agreement, DCFTA, integration, Europeanisation, Eastern partnership.

Introduction

Eastern Partnership Association agreements (AAs) that were
signed with Ukraine, Moldova, and Georgia comprised a brand-new
type of associations with the EU based on Deep and Comprehensive
Free Trade Areas (DCFTAs). The AAs in question have a very
similar design consisting of political obligations, obligations on
the DCFTA, and on sectoral cooperation, establishing a political
association and economic integration between parties. However, all
Eastern Partnership AAs’ essential common feature is the lack of
any notions of perspectives of accession to the EU. In Ukraine and
Moldova cases, the AAs recognize them as the European countries
sharing a common history and common values, which fall within the
basic geographical criteria of membership. Nevertheless, all other
formulations “does not entail any legal or political commitment
towards further enlargement on behalf of the Union,” and thus,
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these AAs cannot be “regarded as pre-accession instruments”
(Van Elsuwege & Chamon, 2019, p. 30). Combining very
ambitious DCFTA projects with extensive and conditional political
obligations and obligations on legislative approximation creates
enormous pressure upon all actors and instructions involved in the
implementation process. This affects institutions, procedures, and in
a broad aspect, the respective modes of supranational and national
governance. Several theories and concepts are dealing with the side-
effects of relations between the EU and associated states. However,
in this respect, significant differences exist between associated states
that are candidates for accession, states that do not consider the EU
membership, and countries that are almost denied a close membership
perspective. The latter ones, in our view, are mostly influenced by
the asymmetric relationship with the EU, and the concept of global
ungovernance looks very promising in terms of exploring such type
of relationship. This approach may help trace the shift of powers
from an associated state caused by obligations on approximation to
the EU legislation and evaluate association institutional capacity to
cope with such power shift and related adverse effects of political
and economic integration within the DCFTAs.

Methodology

The paper utilizes the concepts of “ungovernance” and “global
ungovernance” that evaluate the side-effects effects of globalization
and transnational institution-building projects. The concepts in
question are applied to investigate specific effects that AAs have
on associated states’ governance systems and practices and the
development of associations’ institutions and procedures. In
particular, the focus is made on the dispersion of powers caused by
extensiveness of political commitments and conditionality of market
access rules. The idea of “impossibility of closure” is also applied to
the lack of accession perspectives and implementation of obligations
on legal approximation.
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1. Emergence of “global ungovernance” concept: an
explanatory potential

The initial introduction of the specific term “ungovernance” is
usually awarded to Susan Strange. In mid-1990-th she utilized that
term to adequately describe an observed phenomenon of markets
outgrowing national governments and eroding governing systems
based on state sovereignty. Or, in her words, the situation while
“the world economy has greatly increased, the political capabilities
to adjust to these changes has, if anything, declined” (Strange,
1998, p. 43).

In particular, that was based on earlier observations of asymmetry
in international relations between more influential and less influential
states resulting in the latter dissipating certain powers in conducting
their policy. Thus, it was suggested the division between ‘“states
whose domestic policies, whether deliberately or inadvertently, had
an impact on societies and economies other than their own, and states
which had no such power and were more likely to suffer and have
to adapt to the domestic or foreign policies of the more powerful
governments” (Kaiser, 1971 as sited in Strange, 1998a, p. 706).

Besides, there were also alleged distinct tendencies, whereas
certain powers that traditionally belonged to national governments
were dispersing between several other actors (both public and
private), and some powers were just fading away. Such a trend was
considered especially remarkable in the presence of a gap between
declining political authority and an insufficiently developed civil
society (Cox, 1997, p. 369). With that respect, Strange argued
that the modern economy efficiently generated a kind of vacuum
“What some have lost, others have not gained. The diffusion of
authority away from national governments has left a yawning
hole of non-authority, ungovernance it might be called” (Strange,
1996, p. 14).

In other words, initially, the term “ungovernance” reflected
certain side-effects of globalization that invariably led to dispersion
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and reduction of powers and competence of national governments
due to peculiarities of economic development, in particular, due
to growth of global markets. In that meaning, ungovernance is a
synonym of the alleged absence of governance in general or of its
gradual shifting away from a national state.

However, soon enough, the initial understanding of the vacuum
or absence of governance became the object of criticism. It was
pointed out that this phenomenon should be viewed not as a void,
but as a new quality of governance. Which, nevertheless, remains
full-fledged governance and can effectively perform its functions.

In particular, Cohen (1998, p. 124) emphasized the emergence of
autonomous actors’ rulemaking abilities because they were “freed to
make up their own rules as they go along through practice and the
gradual cumulation of experience”. That rulemaking to a considerable
extent, demonstrates the potential to adequately replace dissolved
functions and powers traditionally held by national governments.
The core of the respective process lies in the superseding of formal
rules by informal ones emerging from patterns of behavior and
resulting in certain standards of behavior that may take forms
of rights and obligations. Such superseding helps to fill gaps in a
regulative environment, so that: “A system governed by unwritten
law is not «ungovernance» or a «yawning hole of non-authority».
It is simply a different way to govern. An evolutionary process,
relying on the development of informal norms rather than formal
rules...” (Cohen, 1998, p. 125).

Later, some other global concepts have even developed a
taxonomy to replace such gaps in the regulatory environment through
multilevel administration carried out by formal and informal actors.
That, precisely, includes:

— international organizations—asaformal mode of administration;

— extraterritorial legislation and contract — as distributed
domestic administration;

— multi-stakeholder initiatives — as hybrid modes of administration;
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— industry associations and companies’ codes of conduct —
as private modes of administration exercising de facto regulatory
functions (Richemond-Barak, 2011, p. 1042—-1043).

In other words, if we consider dissolved governance as a
traditional one, the emerging gap is to be filled out by different ether
traditional and non-traditional types, including formal international,
distributed, hybrid transnational, and private types of governance.
In terms of redistribution of powers, the latter types of governance
to some extent oppose the traditional governance of national states.
Thus, in this context, they can be viewed as ungovernance.

It also took considerable revision of the possible directions along
which the diffusion of government power occurred so that the initial
concept of “ungovernance” focused on the processes developing at
the level of national states to turn into “global ungovernance”. Whilst
initially it operated just a three-dimensional model, which included:

— decline in the authority of states, an increase in the authority of
big translational firms;

— a parceling of authority downwards from states to smaller
territorial entities;

— a general erosion of power based on territory and a rise in
non-territorial power in economy, technology, and communications
(Cox, 1997, p. 367-368).

Thus, the issue of uncertainty and diffusions in powers of
international and supranational organizations in that scheme was
somehow omitted. Or such international actors were considered
as a kind of impartial observers or as beneficiaries intercepting
dissolving powers of domestic governance. For example, in one
case the matter was described that “the key characteristic of present
international regulation is ‘ungovernance’: an increasing number of
issues remain unregulated. .. Central issues never get onto the agenda
of international organisations (IOs) and, if they do, the 10s have
little chance of arriving at and implementing decisions that do not
reflect the interests of dominant actors” (Leander, 2001, p. 116-117).
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However, later it has been recognized that in course of ungovernance
state authority has also “moved upwards to inter-national or regional
institutions” (Leander, 2002, p. 1.) and the issue is rather consisting
in that not all respective regulating functions have been efficiently
institutionalized by other actors. This, in particular, results by
excluding certain matters from politics among states and international
institutions and overrating expectations towards said international
institutions. Such conclusions have moved us to the notion of global
ungovernance, which is characterized by the fact “that some of the
crucial political developments in our time are taking place outside
the realm of institutional politics” (Leander, 2002, p. 15). Which,
in turn, erects the problems of regulating and administrating within
emerging gaps and respectively limiting ungovernance.

A new round of academic interest in global ungovernance came
in 2020 when this concept has been considered in the context of the
activities of international institutions. The latter approach generally
supports the understanding of global ungovernance as a specific form
of governance at the global level. However, it is applied in an attempt
to explain the notable changes in the procedures and practices of
activity, as well as in the institutional building of international actors
that arise in the context of the modern distribution of geopolitical
and geoeconomic forces.

The said application of global ungovernance concept to
international institutions due to Desai & Lang (2020) is based on
four primary arguments, that include:

1) it operates in the context of transnational institution-building
projects which at once pursue big visions of aggregate institutional
forms with claims to universality (eg, building ‘markets’ or the ‘rule
of law’), and at the same time offer no adequate prescriptions nor
pathways for attainment;

2) it is distinctive with ‘impossibility of closure’, which is
interpreted as the ultimate practical impossibility of matching
institutional structures with desired outcomes;
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3) it is a set of organized practices, and evinces a commitment
both to pursue closure and to embrace its impossibility;

4) it changes the nature, purpose, and conditions of possibilities
of institution-building techniques and practices (Desai & Lang,
2020, p. 2).

This iteration of the concept absorbs earlier reflections from
the investigation of “decisive failures that constitute ‘celebrated’
success” in international law (Desai, et al., 2019). And also, it
utilizes the experience of experts during consultations on justice and
security indicators for the Sustainable Development Goals, in terms
of developing an understanding of “the politics of instantiation and
determination along the chains of governance produced from the
global to the local, taking in the different types of actors in between”
(Desai & Schomerus, 2017, p. 111). Thus, global ungovernance
is viewed as “a distinctive mode of practice as it does not resolve
the tension between the commitment to, and embrace of the
impossibility of, closure, but rather makes it productive; and that GU
diffuses failure as much as it allocates it, in the service of facilitating
collective action” (Desai & Lang, 2020, p. 16).

In our opinion, the concept of global ungovernance has significant
explanatory potential towards a new type of AA between the EU and
the countries of the Eastern Partnership, and in particular Ukraine.
The promising of this approach, in our opinion, is supported by
challenges and transformations in governance processes that have
arisen during the period after AAs’ enactment. Moreover, these
trends arise simultaneously at the level of interactions within the AAs
frameworks, as well as at the level of national governance of states
that have undertaken obligations on approximation to EU legislation.

2. Eastern Partnership AAs’ Design and Principles: Premises
for Dispersion of Powers

AA became an indispensable instrument of EU common foreign
policy since 1960th when the first bunch of such agreements was
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concluded. Also, from that distinct point, AAs revealed a specific
set of principles that determined their performance. Slightly
paraphrasing Feld (1965, p. 244) these principles are:

— despite declared equality of parties, in terms of political power
AAs represent a relationship between unequal partners;

— the manifold obligations for consultation among the association
partners affect the EU internal decision-making process;

— the EU bears the challenging task of coordinating activities in
the institutions of associations, especially on economic measures or
political problems in the relationship between associated states;

— the principle of reciprocity exists between the advantages and
obligations of the association partners, which must be viewed in the
light of long-range economic and political benefits.

As a whole, the aforementioned principles are reassured in the
precise wording of Article 217 TFEU, which establishes the EU’s
competence to conclude agreements on establishing association
“characterized by reciprocal rights and obligations, joint actions
and special procedures” (Consolidated version of the Treaty on the
Functioning of the European Union). The emphasis on obligations
of a third state has also been made in a well-known Demirel v Stadt
Schwabisch Gmund, where CJEU, in particular, ruled that “an
association agreement creating special, privileged links with a non-
member country which must, at least to a certain extent, take part in
the community system” (Case 12/86).

What is essential in our context is the inherent extent to which the
system of obligations of third countries, written out in the AA norms,
affects governance mode in the respective associated state and
transforms the powers of its national government and administration
procedures. To be more specific, the question is if we can observe the
dispersion and reduction of powers of the national government of the
associated state due to performing A A obligations; and whether such
dispersion goes upwards to the association institutions or sideways
to some other actors, or if some powers may even be losing The
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last part of the question also embraces whether AA’s institutional
frameworks are sufficient and efficient to fill the gaps that may arise
from the dissolve of powers, as mentioned earlier.

From the political and economic point of view, we can find
a significant shift of powers within AA frameworks to the EU
institutions, due to its leading role at least in two aspects of performing
AA provisions, including 1) the extension of other party’s obligations
beyond DCFTA, 2) binding the access to EU market with other
party’s progress in the fields above DCFTA.

Firstly, the significant extension of the scope of obligations of
the associated state above those needed for the functioning of a free
trade area creates noticeable distortions in the reciprocity of the
volume of commitments, which is the leverage to promote the EU
agenda, however, compensated by economic advantages.

Such extension is much more salient in EU — Ukraine AA, which
has also become a blueprint for AAs with Moldova and Georgia, than
in the previous AAs. In particular, it features extensive requirements
in terms of volume, scope, and variations of each partner obligations
across chapters, legislative undertakings covering areas beyond
integration in the internal market, and the EU reliance on strict
approximation with EU acquis as a means for modernization
(Wolczuk et al., 2017, p. 13—14).

Basically, comprehensiveness is a distinctive feature of an above-
mentioned new type of AA. From the EU prospect, the whole thing
has evolved into “a kind of special case study concerning its ability
to exercise influence in the direction of reform and democratization
in neighboring countries” and “a test of the EU capacity to impose
its agenda and basic values in its relations with the former Soviet
republics” (Spiliopoulos, 2014, p. 257). Such an extension of the EU
agenda definitely has a significant impact on the associated country’s
governance processes. Also, it keeps the ball on the EU side in terms
of evaluation of the whole process of fulfillment of AA. The latter
matter is crucial for all future developments of the association.
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Even within three new AAs, the EU adopted a slightly different
approach towards allocating and strengthening the extended
obligations. For example, in EU-Ukraine AA the “respect for the
principle of the rule of law” is set as one of the “essential elements
of this Agreement” that may trigger a suspension clause (Para 1
Article 2 EU-Ukraine AA), whilst in cases of Moldova (Para 3
Article 2 EU-Moldova AA) and Georgia (Para 3 Article 2 EU
Georgia AA) they provide just “reaffirmation” for their respect
for the principles of the rule of law, which is noticeably less strict
obligation.

At the same time, the Article 14 of EU-Ukraine AA envisages
a broad understanding of consolidation of rule of law principle,
which triggers extensive actions within governance system of the
associated state and proactive position of the EU and institutions of
association. In particular, these include:

— reinforcement of institutions at all levels in the areas of
administration in general and law enforcement and the administration
of justice in particular;

— strengthening the judiciary, improving its efficiency,
safeguarding its independence and impartiality;

— and combating corruption.

However, the AA does not provide any specific measurements
for the rule of law, which makes parities rely on whichever else
methodology and makes the whole thing a bit subjective. The issue is
pretty often criticized on the grounds of existence of “slight variations
in the drafting of the clauses, which may alter their scope and create
uncertainty and inconsistencies as to the (largely hypothetical)
situations which might trigger them” (Hachez, 2015, p. 15). The
notions of “uncertainty” and “inconsistencies” in our opinion the
key for acknowledging the institutional and procedural issues of
AA’s implementation, that demand the recognition of the extent of
“uncertainty in a given case, generating uncertainty over governance
stratagems” (Humphreys, 2020, p. 251). Such recognition in turn,
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creates a demand of developing a specific mode of governance at all
levels involved.

The next powers-dissolving feature of AAs with Eastern
partnership countries is the binding the access to EU market with
other party’s progress in the fields above DCFTA, which is the
core design of the whole DCFTA idea and is supposed to be the
primary motivation for all actors at the side of associated countries.
That is usually interpreted as accepting a “hierarchical style of
relations with the EU”, which utilizes undertakings “to take over
a part of the EU acquis in the area of internal market, in exchange
for additional trade benefits” (Austers, 2016, p. 19). Nevertheless,
practically, such a “market binding” involves the issue of balance
between economic and political interests, which in the case of big
trading partners elevates the trade concerns in the first place. Thus,
the EU is criticized for “posing as a strong defender of human rights
in relations with poor countries but backtracking when dealing with
major powers” (Zwagemakers, 2012, p. 5). We may suggest that
different actors’ common economic expectations can evolve specific
informal rules of interpreting AA’s provisions emphasizing trade
bargaining. Alternatively, at least in the administration of AAs, the
most attention is paid to the trade issues. Thus, to a certain extent,
the whole thing follows the earlier discussed trend of markets
“outgrowing” governance and eroding ‘“political underpinnings”
(Cohen, 1998, p. 111).

In fact, in the case of Ukraine, the only amendment to AA,
which resulted in narrowing access of Ukrainian products to the EU
market, has had solely economic motivation (Agreement in form
of an exchange of letters..., 2019). That amendment concerned the
protection of the EU from “the Ukrainian poultry imports of fresh or
frozen “other” cuts” falling under the two tariff lines that were initially
liberalized without any quantitative restrictions. The import issue,
which combined value consisted of 43.9 million Euros, was pursued
by EU authorities even though the EU accumulated a four bn Euros
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overall annual surplus in mutual trade (Recommendation of European
Parliament. 10720/2019 — C9-0105/2019 —2019/0132(NLE).

On top of that, the trading nature of AAs makes them pinned by
different trade legal regimes. The DCFTA parts of AAs are grounded
on the WTO regime and repeatedly reaffirm the application of
different WTO instruments to the implementation and functioning of
DCFTAs. Besides, the EU strategy of “marriage” trade with human
rights and other political commitments potentially involves a too
wide range of different actors, which leads to growing complexity
of the legal regimes, institutional frameworks, and governance
of the matter.

But such complicity of regimes and institutions opens possibilities
of bypassing arising issues of uncertainty and inconsistencies by
choosing the specific regimes and institutions that are most suitable
for avoiding failure. For example, in words of Hafner-Burton (2009,
p. 34) “Europe used trade institutions to avoid the enforcement
problems of regional and international human rights regimes, PTAs
to avoid WTO failures on human rights, and alternative forms of
trade alliances to avoid the failure of PTA negotiations on trade”.
This opens multiple choices for all actors involved and creates
multiple combinations of rules applicable to any given matter within
AAs’ implementation. Such choices available to all actors, including
states, institutions, politicians, NGOs comprise possibilities of:

— choosing among institutions that allow them to get what they
want,

— avoiding the rules, they do not like in an effort to gain political
advantages;

— using one part of the system to get advantages in another
(Hafner-Burton, 2009, p. 36).

However, we should consider that separate actors are bind with
obligations and at the same time are implicated by the advantages
of conditional trade and political commitments. Thus, their abilities
to choose regimes and institutions are counterbalanced by agreed
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general objectives and interests of other actors. It may lead to
situations where actors create common unwritten rules for picking
up a specific regime and institution to cope with a current uncertainty.

In aggregate, actions within the complex system of regimes and
institutions should not be viewed as simple avoidance of failure, but
rather as a specific mode of rearrangements inside the system that
are performed due to the acknowledgment of the existing or possible
failure, which “diffuses failure as a means of stimulating collective
action” (Desai & Lang, 2020, p. 15).

3. Absence of Accession Prospective: Impossibility of Closure

Our next argument is that the design of Eastern Partnership AAs,
which emphasizes lack of accession perspectives and practically
limits the association with the DCFTA and with the burden of political
obligations, promotes the impossibility of closure. In this context,
it should be viewed as “a matter of observable relations between
practices and outcomes” and where “these practices of ‘closure’ fail,
in the specific and limited sense that they do not and cannot achieve
the closure that they purport to seek” (Desai & Lang, 2020).

Concerning AAs in question, said impossibility to closure lies in
two guises. Firstly, the silence of AAs about accession perspectives
shifts the focus of such agreements from the clearly defined goals
to declarations that are mere processes with an indefinite number
of iterations. Secondly, the inconsistency between the institutional
and procedural frameworks provided by AA and its objectives is
aggravated by the ambition and difficulty of achieving and evaluating
declared objectives themselves. All these lead to the institutional
incapacity of the association towards its integration goals. Moreover,
atthe same time, such a situation may damage the governance capacity
of associated statutes. Thus, very soon, the association may face the
need for significant institutional and procedural rearrangements.

This problem most clearly peers out in such an aspect of AA
implementation as fulfilling the associated states’ obligations on
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approximation to the EU legislation. Not to mention that this aspect
correlates with the redistribution of rulemaking functions and powers
within the association. Eventually, commitments on approximation to
EU legislation presume that future national legislative developments
in respective fields will be determined by the EU internal decision
making. This bounds the associated state with trajectories of the
EU common policies that drawing the state in question, obviously,
cannot affect.

According to Bruszt & Langbein (2017), the essential contrast
of DCFTAs from the previous forms of integration for Eastern
enlargement is scarce compensatory mechanisms to counter the
negative externalities of changes. In this mode of integration, the
EU proposes almost the same set of obligations for associated states
as it does for candidate states (full trade liberalization, encompassed
regulatory integration and, thus, supranational control over domestic
markets). However, in contrast, it does not propose its proactive
management and assistance in meeting common rules and mitigating
negative consequences of integration.

In particular, the above mentioned can be explained by the fact
that the DCFTAs are not initially designed to prepare associated
states for future membership. Thus, the absence of a clear and
measurable goal weakens the association’s institutional capacity so
far it does not purport to reach a high level of political and economic
interdependence.

Several research pieces suggest the EU external integration
capacity’s weakness concerning Eastern partnership associated states
primarily due to the lack of accession perspectives. In particular, the
findings comprise such arguments, as:

— the EU external policies without a membership perspective do
not produce any systematic democratic or good governance effects;

— deep economic integration alone does not provide measures
to anticipate and alleviate the potential large-scale negative
consequences of rule transfer;
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— without securing the success of transformation, it could even
harm neighboring countries (Borzel, et. al., 2017, p. 159).

In aggregate, the EU policy of denying accession erodes the
associations’ capacity itself concerning promoting its integration
objectives and weakens the internal governance capacity of the
associated state to pursue respective obligations. So far, such a
policy “is likely to increase resistance to further integration once
citizens in the neighborhood countries realize they cannot count on
the intertemporal trade-off of getting future membership” (Bruszt &
Langbein, 2017, p. 311-312).

For example, Ukrainian progress in AA’s implementation shows
that we would call “upside-down” trend. Considering that the
whole association is built around the DCFTA, it would be natural
that trade issues should be the key to the process. However, due
to the data on overall progress in the AA implementation by area,
most significant progress was achieved in the areas of “Political
dialogue, national security, and defense” — 86 %, “Justice, freedom,
security, human rights” — 82 %; whilst in the trade-related areas, it
was significantly lover — “Sanitary and Phytosanitary Measures” —
52 %, “Customs Matters” — 42 %, “Intellectual Property” — 21 %
(Report on Implementation, 2020, p. 12). This, in our view, may
manifest a significant distortion of the initial objectives of the
DCFTA and also the lack of mechanisms of alleviating side effects
of economic integration and approximation of substantive law in
economic areas.

The second important indicator is the fulfillment percentage
of the planned AA’s implementation measures. The data for
2014-2019 clearly shows the constantly dropping percentage of
implementation (Table 1). This reflects that Ukrainian internal
governmental capacity to pursue AA’s obligations is permanently
lowering towards the growing number of planned objectives to be
fulfilled.
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Year Number of measures planned Fulfillment
2014 34 94 %
2015 405 94 %
2016 733 79 %
2017 848 60 %
2018 1591 59%
2019 1556 37%

Table 1. The Dynamics of The Number of Events and Their Implementation
by Years (Report on Implementation, 2020, p. 13)

Furthermore, an approximation to the EU legislation without
the clear perspective of membership makes relations between
associated states’ governments and the EU “strongly asymmetric”
(Eriksen & Fossum, 2015). The core of such asymmetry for
the associated non-member states consists in the fact that such
countries “are excluded from the EU’s decision-making sites, but
not from the effects of the EU’s decisions” (Eriksen, 2018, p. 991).
Neither associated states nor their citizens have any representation
in the rule-making process. However, they are subject to such
rules, despite, in this case, national legislators play a role of a
proxy between the EU and national legal orders. In any case, the
long-term pass towards an approximation to the EU legislation is
linked to the development of associated states’ “damaged capacity
to govern themselves”, which is believed to be effectively resolved
only be the “joining the union and shaping its laws from a position
of equality with the existing member states and their citizens”
(Lacey & Baubock, 2017, p. 10). In our view, the ungovernance
concept is perfectly suitable to approach the above-mentioned
damaged governance capacity of associated states; so far, in this
perspective, the “governance capacity” looks as not damaged, but
extensively modified due to locating failures of the associations’
institutional capacities and procedures.
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Thus, the impossibility of closure “is baked into, and evidenced
in, the structure, artefacts, practices and organization of a field of
activity”. In our case, that can reflect institutional and procedural
rearrangements in the field of AAs’ implementation, both at the
supranational level and at the national level of associated states.
Besides, it may cause an emergence of specific informal structures
and rules to pursue respective developments “outside the realm of
institutional politics” (Leander, 2002, p. 15).

An example of said rearrangements may be the attempts to bypass
the institutions set by AAs seeking better effectiveness and additional
channels of influence upon implementation processes in associated
states. It is worth mentioning the G7 Ambassadors Support Group,
established by ambassadors in Kyiv in response to the call at the G7
summit in 2015. Its task consists of “advancing Ukraine s economic
reform process through coordinated advice and assistance” (Leaders’
Declaration G7 Summit, 2015, p. 6). Such objectives are met through
meetings with Ukrainian officials and other stakeholders both from
public and private sectors and, through issuing G7 Ambassadors
statements on topical reform issues, utilizing different media (G7
Ukraine Support Group) including even Twitter (G7AmbReformUA,
2020). In fact, the G7 Ambassadors group is deeply involved in the
promoting AA’s implementation for recent years.

Conclusions

Relations between the EU and associated states are complex
governance issues both at the supranational and national levels that
involve such subjects as asymmetry, shift and dispersion of powers,
and potential damage to associated states’ governance capabilities.
However, such problems are enhanced with the Eastern Partnership
AAs that, on the one hand, do not grant any perspective of accession
to the EU; on the other, provide an extensive list of integration
obligations. Such obligations are over-kill for mere the DCFTA
goals, and without any further long-term goals (such as accession
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to the EU), they seem like open-ended cycles of modernization
that constitute an infinity process of actions and evaluations rather
than a straight road to an ideal model. Non-accession AAs also put
associated states in a position that they have to follow important policy
or legal developments made without their representation. All these
lead to potential inconsistency of institutions and procedures with
AAs’ objectives and, in this sense, may be viewed as ungovernance.

REFERENCES

Agreement in the form of an exchange of letters amending the trade preferences
for poultry meat and poultry meat preparations provided for by the Association
Agreement between the European Union and the European Atomic Energy
Community and their Member States, of the one part, and Ukraine, of the other
part (between the European Union and Ukraine). ST/10752/2019/INIT. OJ L
2006, 6.8.2019, 3-8.

Association agreement, 2014 (the European Union and its Member States,
Ukraine). OJ. L 161, 29.5.2014, 3-2137.

Association agreement, 2014 (the European Union and the European Atomic
Energy Community and their Member States, the Republic of Moldova). OJ.
L 260, 30.8.2014, 4-738.

Association agreement, 2014 (the European Union and the European Atomic
Energy Community and their Member States, Georgia).OJ. L 261, 30.8.2014,
4-743.

Austers, A. (2016). From the EU’s Economic Presence to Successful
Europeanisation: Theoretical Insights. /n: Austers, A., Bruge, 1., Spruds,
A. (Eds.). Dilemmas of Europeanisation: Political Choices and Economic
Transformations in the Eastern Partnership Countries. Riga, Latvian Institute
of International Affairs and Friedrich-Ebert-Stiftung. 13-39.

Borzel, T., Dimitrova, A., Schimmelfennig, F. (2017). European Union
enlargement and integration capacity: concepts, findings, and pol-
icy implications. Journal of European Public Policy, 24, 2, 157-176.
DOI: 10.1080/13501763.2016.1265576

Bruszt, L., Langbein, J (2017). Varieties of dis-embedded liberalism. EU inte-
gration strategies in the Eastern peripheries of Europe. Journal of European
Public Policy, 24,2,297-315. DOI: 10.1080/13501763.2016.1264085



54

Case 12/86. Meryem Demirel v Stadt Schwibisch Gmiind (1987). European Court
Reports, 1987 - 03719. EUR-Lex. Retrieved October 15, 2020 from: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61986CJ0012

Cohen, B. (1998). Money, Power, Authority. /n: Germain, R. (Ed.). Susan
Strange and the Future of Global Political Economy. Power, Control and
Transformation. London. Routledge.

Consolidated version of the Treaty on the Functioning of the European Union. OJ
C 326.26.10.2012, 47-390.

Cox, R. (1997). The Retreat of the State? International Journal, 52(2), 366-369.
DOI: 10.2307/40203204

Desai, D., Gevers, Ch., Khan, A-H. (2019). Sifting through the ‘successful fail-
ures’ and ‘failed successes’ of international law: introducing two essays on law
and failure. London Review of International Law, 7,2, 143—148 DOI: 10.1093/
Iril/Irz010

Desai, D., Lang, A. (2020). Introduction: global un-governance. Transnational
Legal Theory, 11, 3, 1-25. DOI: 10.1080/20414005.2020.1824515

Desai, D., Schomerus, M. (2017). ‘There Was A Third Man...”: Tales from a
Global Policy Consultation on Indicators for the Sustainable Development
Goals. Development and Change, 49(1), 89—115. DOI: 10.1111/dech.12360

Eriksen, E. (2018). Political differentiation and the problem of dominance:
Segmentation and hegemony. European Journal of Political Research, 57, 4,
989-1008. DOI: 10.1111/1475-6765.12263

Eriksen, E.O., & Fossum, J.E. (Eds.) (2015). The European Unions Non-
Members:  Independence  under  hegemony? London. Routledge.
DOI: 10.4324/9781315751030

Feld, W. (1965). The Association Agreements of the European Communities:
A Comparative Analysis. [nternational Organization, 19, 2, 223-249.
DOI: 10.1017/S0020818300002630

G7AmbReformUA [@G7AmbReformUA] (2020). Twitter: Retrieved October 12,
2020 from: https://twitter.com/G7AmbReformUA

G7 Ukraine Support Group. G7 Information Centre. University of Toronto.
Retrieved October 12, 2020 from: http://www.g7.utoronto.ca/ambassadors/
index.html

Hachez, N. (2015). ‘Essential Elements’ Clauses in EU Trade Agreements
Making Trade Work in A Way That Helps Human Rights? Working Paper
No. 158. KU Leuven, Leuven. GROEP HUMANE WETENSCHAPPEN.



LEX PORTUS #6(26)°2020 55

Retrieved October 25, 2020 from: https://ghum.kuleuven.be/ggs/publications/
working_papers/2015/158hachez

Hafner-Burton, E. (2009). The Power Politics of Regime Complexity: Human
Rights Trade Conditionality in Europe. Perspectives on Politics, 7, 1, 33-37.
DOI: 10.1017/S1537592709090057

Humphreys, S. (2020). Ungoverning the climate. Transnational Legal Theory. 11,
3,244-266. DOI: 10.1080/20414005.2020.1829370

Kaiser, K. (1971). Transnational politics: toward a theory of mul-
tinational  politics.  International — Organization,  25(4), 790-817.
DOI: 10.1017/50020818300017732

Lacey, J. & Baubock, R. (2017). Enlargement, association, accession —a normative
account of membership in a union of states. Journal of European Integration,
39, 5, 529-543. DOI: 10.1080/07036337.2017.1327523

Leaders’ Declaration G7 Summit, 2015. G7 Germany. Schloss Elmau. The
website of the Department of Economic and Social Affairs. UN. Retrieved
October 11, 2020 from: https://sustainabledevelopment.un.org/content/docu-
ments/7320LEADERS%20STATEMENT FINAL CLEAN.pdf

Leander, A. (2001). Dependency today — finance, firms, mafias and the state: a
review of Susan Strange’s work from a developing country perspective. Third
World Quarterly, 22, 1, 115-128.

Leander, A. (2002). Global Ungovernance: Mercenaries and the Control over
Violence. COPRI Working Paper, 4.

Recommendation on the draft Council decision on conclusion, on behalf of the
Union, of the Agreement in the form of an exchange of letters between the
European Union and Ukraine amending the trade preferences for poultry meat
and poultry meat preparations provided for by the Association Agreement
between the European Union and the European Atomic Energy Community
and their Member States, of the one part, and Ukraine, of the other part,
2019 (European Parliament Committee on International Trade). 10720/2019 —
C9-0105/2019 — 2019/0132(NLE). The official website of the European
Parliament. Retrieved October 15, 2020 from: https://www.europarl.europa.
eu/doceo/document/A-9-2019-0024 EN.html

Report on Implementation of the Association Agreement between Ukraine
and the European Union in 2019. Results and Plans. Government Olffice
for Coordination on European and Euro-Atlantic Integration. Retrieved
October 15, 2020 from: http://eu-ua.org/sites/default/files/inline/files/ar aa
implementation-2019-4 _eng_0.pdf



56

Richemond-Barak, D. (2011). Regulating War: A Taxonomy in Global
Administrative Law. The European Journal of International Law, 22,4, 1027—
1069. DOI: 10.1093/ejil/chr087

Spiliopoulos, O. (2014). The EU-Ukraine Association Agreement as a Framework
of Integration Between the Two Parties. Procedia Economics and Finance, 9,
256-263. DOI: 10.1016/S2212-5671(14)00027-6.

Strange, S. (1996). The Retreat of the State: The Diffusion of Power in the World
Economy. Cambridge: Cambridge University Press.

Strange, S. (1998a). Globaloney? Review of International Political Economy, 5(4),
704-711. DOI: 10.1080/096922998347435

Strange, S. (1998b). Mad Money. Manchester. Manchester University Press.

Van Elsuwege, P. & Chamon, M. (2019). The meaning of ‘association’ under EU
law. A study on the law and practice of EU association agreements. European
Parliament’s Policy Department for Citizens’ Rights and Constitutional
Affairs. Ghent University. Academic bibliography. Retrieved October 25, 2020
from: https://biblio.ugent.be/publication/8603014/file/8603021.pdf

Wolczuk, K., Delcour, L., Dragneva, R., Maniokas, K., Zeruolis, D. (2017). The
Association Agreements as a Dynamic Framework: Between Modernization
and Integration. Working Paper. EU-START, 06, September. Retrieved
October 2, 2020 from: http://eu-strat.eu/wp-content/uploads/2017/09/
EU-STRAT-Working-Paper-No.-6.pdf

Zwagemakers, F. (2012). The EU’s Conditionality Policy: A New Strategy to
Achieve Compliance. Working Paper. Rome. Istituto Affari Internazionali
(IAD). Jstor.org. Retrieved October 12, 2020 from: http://www.jstor.org/stable/
resrep09721

Kopmuu A., 3asanvniok B. Yeo0u npo acoyiauiro kpain Cxionozo napmmnep-
cmea y 03epkani 2n106anvnozo neypaoysanns: Kyou eede ' B3BT? — Cmamms.

VY crarti po3misaarotees edexty nudys3ii Biaau, 110 BHHUKAIOTh BHACIIIOK JIiT
VYrox npo acomiarito, manucanux kpainamu CXiTHOro napTHepcTBa — YKpaiHoro,
MonzoBoro Ta I'py3i€ro, 10 BIJIMBAIOTH HA CUCTEMH Ta NMPAKTHKH YHPaBIiHHS
y OUX Jep)kaBaX Ta Ha PO3BHTOK IHCTUTYLIH Ta MpOLEAYp Y paMKax acolia-
1iil. 3 Mi€f0 METOI0 y CTaTTi BUKOPHCTOBYIOTHCS KOHLENIIT “HEypsiiyBaHHs Ta
“ro0anbHOTO HEeypsLyBaHHs’, sIKi, HA J[yMKY aBTOpIB, MalOTh 3HAUYHHH ITOTEH-
1iaJ1 TIOSICHEHHS BIAMOBIIHNUX MPOLECIB. Y CTaTTi pO3MISIa€ThCsl PO3BUTOK 3ra-
JAHWUX KOHIICTIIIiH, sKui po3nodaBcs 3 cepeauau 1990-x pokiB. PoOUThCS akiieHT
Ha TOJIOBHUX OCOOJIMBOCTSIX IIMX KOHIIEMINN Y KOHTEKCTI HaIllOHAJIBHUX JICPKaB
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Ta TPaHCHALIOHAIBHUX TPOEKTIB IHCTHUTYLiHHOrO OymiBHMITBA. [lepeposnonin
MOBHOBa)KCHb BHACIIIJIOK IMIUIEMEHTAIIIT YTOJ] PO acoIliailito Bi0yBaEThCS 3aB-
JUIKM PO3LIMPEHHUM TIOJIITHYHNM 3000B’I3aHHSIM acolliHOBaHUX KpaiH, 10 3HAYHO
MEPEBUIINYIOTh HeoOXiaHiI Jys iMmuiemenTanii ['B3BT ta npus’si3ku noctymy 1o
PHHKY Ta mporpecy y iHmmx cdepax. CrnenmpiyHuii 1u3aifH yrox npo acoria-
1[it0 00YMOBIIIOE Te, IO KaTreropii “HeBH3HAYCHICTH” Ta ‘“‘HEBIAMOBITHICTH” CTa-
I0Th BU3HAYAJILHUMH Yy THCTUTYHIHHHUX Ta MPOLEAYPHHUX MUTAHHSIX iX peasizarii.
3HavHA YACTHHA CTATTI MPHUCBIYCHA aHAJI3y MOOIYHUX e()EKTIB MOETHAHHS BiJl-
CYTHOCTI HOPM II[0/I0 MEPCTIeKTHBH WieHCTBa B €C 13 3HAUHUM 00CsATOM 3000B’s1-
3aHb I0J0 HAOMIKEHHS /10 3akoHo#aBcTBa €C, 110 CTBOPIOE €EKT HEMOXKIIHU-
BOCTI 3aBepIIEHHS (TOOTO HEMOXKJIMBOCTI JIOCSATHEHHS MOCTaBileHuX wineit). e
BiZIOyBaeThCsl uepe3 Opak JiTKUX Iiiiel Ta Opak MOTHBAIi] akTOPIB Yepe3 BiJCyT-
HICTB rapanTiit Maii0yTHbOTO ieHcTa B €C. BBaxkaeThcs, 1110 HeBaadi y mpoueci
IMIIEMEHTAIIT YTO/] PO acoIiallifo MOXKYTh IPU3BECTH JI0 3HAYHUX 1HCTHUTYIIH-
HUX Ta IPOLEYPHUX T1epeOy/I0B JUIsi KOPUTYBAHHS PEXKUMY YIPaABIiHHS 3 METOIO
TIO/IONIAHHS TAKUX HEB/Iay.

Knrwuosi cnosa: tnodanbHe HEypsAyBaHHs, YPsIyBaHHsS, IHCTHTYIIII, yroma
npo acomianito, 'B3BT, inTerparis, eBponeizaitisi, cXifHe MapTHEPCTBO.

Kopwuu A., 3asanvuiwk B. Coznawenus 00 accoyuauyuu cmpau
Bocmounozo napmnepcmea é 3epkane 2n100a1bH020 HEYRPABIEHUA: KYOa 6edem
I'B3CT? — Cmamp=.

B craree paccmarpuBatorcst addexts auddy3un BIacTH, BO3HUKAIOLIHE
BCJIC/ICTBHE JICHCTBHS COMIAIIEHW 00 accolMaluy, MOAINUCAHHBIX CTpaHaMu
Bocrounoro maptHepcTBa — YkpaunHoil, Monjgosoit u I'pysueii, Bnustomue Ha
CHUCTEMBI U MPAKTUKU YNPABICHUS B ATHX TOCYJapCTBAX M HA Pa3BUTHE UHCTU-
TYTOB U IPOLEAYp B paMkax accouuanuid. C 3Toi LENbIo B CTaThe UCHOIb3YIOTCS
KOHIIETIIIMY “‘HeylpaBiieHusT” 1 “IJI00ajIbHOr0 HEeYNpaBJIeHHs”, KOTOpPBIE, 10 MHE-
HUIO aBTOPOB, MIMEIOT 3HAYUTEIILHBIH NOTEHIMAI 00bSICHEHHSI COOTBETCTBYIOIINX
npoieccoB. B cratbe paccmarpuBaeTcs pa3BUTHE YHIOMSIHYTBIX KOHIENIUH, KOTO-
poe Hauanock ¢ cepeauHbl 1990-x ronoB. JlemaeTcst akKIeHT Ha TIIaBHBIX 0COOCH-
HOCTSIX ATUX KOHULEMIUN B KOHTEKCTE HAIIMOHAIBHBIX FOCYapCTB U TPAHCHALU-
OHAJIbHBIX IPOEKTOB MHCTUTYLMOHAIBHOTO CTpoUTeNnbeTBa. [lepepacnpenenenue
MIOJIHOMOYHI B pe3ysIbTaTe NMILIEMEHTAIMH CONNIAIIEHUH 00 acCOMaIuU IPOUC-
XOIUT OJ1aroziapst paCUIMPEHHBIM MOJIUTHYECKUM 0053aTeIIbCTBAM aCCOILIMUPOBaH-
HBIX CTPaH, 3HAYUTEIILHO MPEBHIIIAOIINX He0OXoauMbIe [uis BeimoHeHust [ B3CT
W MIPUBSI3KU JJOCTYIA K PBIHKY M Iporpeccy B Apyrux cdepax. Cnenndudeckuit
JIM3aiiH coranieHuii 06 acconuanny o0yCIOBINBAET TO, YTO KATEropHHu “Heonpe-
JIEJICHHOCTH” U ““‘HECOOTBETCTBHE’ CTAHOBATCS OINPENEISIONIMMHI B HHCTUTYLIHO-
HaJIBHBIX U NMPOLEAYPHBIX BOIIPOCAX UX pPeau3alui. 3HAYUTEJIbHAS YacTh CTaTbU



58

MOCBSIIIEHA aHAN3Y TTOOO0YHBIX 3(D(PEKTOB coYeTaHHsT OTCYTCTBUSI HOPM O Tep-
criektrBax wieHcTBa B EC co 3HaUMTENbHBIM 00bEMOM 00513aTeNbCTB 110 COMMIKE-
HUIO ¢ 3aKoHOAarenbcTBoM EC, uTo co3naer 3 ekt HeBO3MOXKHOCTH 3aBepliie-
HUS (T.€. HEBO3MOXKHOCTH JIOCTHKEHUS TOCTABICHHBIX Lesel). DTO MPOUCXOTUT
13-3a HEXBATKM YETKUX IIeJIe U HeJ0CTaTOYHONW MOTUBAIUK aKTOPOB IPU OTCYT-
cTBHU TapaHTuii Oyaymero wienctBa B EC. Cunraercs, 4To Heynadu B Ipolecce
UMITIEMEHTAI[MH COIVIAlIeHUH 00 accolMalMi MOTYT NPHBECTH K 3HAYNUTEIIb-
HBIM MHCTUTYIIMOHAJIBHBIM U MPOLEAYPHBIM MEepecTporKaM sl KOPPEKTUPOBKH
peXXrMa yIpaBJIeHUS C LENbI0 MPEOJOTICHUS TaKUX HEyaay.

Kniwouegvie cnosa: 1inodanbHOE HEyNpapicHUE, YIPaBICHHE, WHCTUTYIINH,
cornamenne 00 acconmanyu, ['B3CT, nnTerpanus, eBpornensalys, BOCTOUHOE

TIapTHEPCTBO.



