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LOCAL GOVERNMENT AND THE DOCTRINE
OF SEPARATION OF POWERS

Nowadays the municipal reform as
the part of the administrative reform is
being carried out in Ukraine and many
efforts are being taken to increase the ef-
ficiency of the local government. To
achieve this goal some researchers re-
commend that the doctrine of separation
of powers should be applied to the local
government.

In fact, currently a few Ukrainian
authors are investigating thoroughly this
problem. But such phrases as “the legis-
lative and the executive branches of mu-
nicipal power” |1, 2], “the representative
and the executive branches of local go-
vernment” [3] give reason to consider
that some researchers think the doctrine
of separation of powers could work when
it refers the municipal power.

But thesaurus of the works of
M.P.Orzikh [4], I1.M.Vail and
V.V.Smirnov [5], other scientists shows
opposite points of view. N.[.Kornienko is
among these authors — he thinks that
“on the local government level the doc-
trine of separation of powers doesn’t
works”. But he doesn’t deny “the advisa-
bility of the rational separation of func-
tions in the local government system
between it’s representative and executive
parts, if the unity of these parts will be
ensured” [6].

[.V.Kozura and O.U.Lebedinska cha-
racterising a municipal council, describe
it as a collegial, representative (in Ameri-
can interpretation — legislative) body
|7]. Indeed, “it is safe to say that a respect
for the principle of separation of powers
is deeply ingrained in every American.
The nation subscribes to the original
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premise of the framers ol the Constitu-

tion that the way to safeguard against
tyranny is to separate the powers of gov-
ernment among three branches” [8].
Likely due to this fact the doctrine of
separation of powers is mentioned rather
often in the acts of the US states and in

the local acts concerning municipal go-
vernment. “The separation of powers ...
applies to municipal government in the
following manner: the mayor/city ma-
nager and operating departments com-
pare to the federal executive branch
(President); the city council compares to
the legislative branch; and the municipal
court compares to the judicial branch.
Each of these branches must operate in-
dependently of each other” [9].

Sometimes even four branches of
power on the municipal level are distin-
guished. Noblesville Code of Ordinances,
§ 30.01, stipulating the organization of
city government, sets that the govern-
ment of the city shall consist of four
branches, those being the following: (A)
executive branch, (B) legislative branch,
(C) fiscal branch, (D) judicial branch [10].

According to the Carmel, Indiana City
Code the government of the City of Car-
mel shall consist of four (4) branches,
those being:

— executive branch (the Mayor is the

City executive and head of the executive
branch);

— legislative branch (the legislative
bre;nch of the City is the Common Coun-
cil);

— fiscal branch (the Clerk-Treasurer
is the fiscal officer of the City and the
head of the fiscal branch):

© N. Mishina, 2004



~ judicial branch (City Court of Car
me
gut more oiten acts of th;
iinguish separate three brapc

~For example, San Franciscq Charter

cial branch; the judicial branch Include
superior and Municipal Courts []9] S
Certainly the proposition tq apply the
doctrine of separation of powers to {he
iocal government is Very attractive
Mostly because of the fact that the cop
cept determining that the legislative
executive, and judicial branches of power
ought to be separate and distinct “is a
method of removing the amount of POW-
er in any group’s hands, making it more
difficult to abuse” [13]. The accumulation
of all branches of power, legislative exe-
cutive, and judiciary, in the same hands
whether of one, a few or many, and
whether hereditary, self appointed, or
elective, may justly be pronounced the
very definition of tyranny [14].
Nevertheless it appears that it’s im-
possible to apply the doctrine of separa-
tion of powers to the local government.
[n order to make this doctrine work ef-
fectively, three branches must be rather
independent and, which is more important,
to have the same nature (for example, all
of them must belong to the state power,
or all of them must belong to the muni-
cipal power). And the courts are always
the parts of the state (in the federal coun-
tries, for example, in the USA — of the
state or federal) system. |
“Although the municipal court 1S
created by state statute, it is also a part o

the city government” [15]. But also (and
first of alll), as it have been mentioned

above, it is the part of the corresponding
state or federal system. No matter that
“‘munici palities have wide latitude 1n pre-

SCribing the organizational structure ol
‘tias ... have been

provisions ... o
structural details of local court organ

tion. The judge is appointed by the city
counci] and is generally responsible 10T
presiding over trials and other coutlt pro-
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ceedings, fo
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Fal fio ducting various magiste-

ns of the court and for the
2energ] administration of the court. ..

giourt clerks are usually appointed by the
o =OUncu and are responsible to the
judge for direction in matters pertaining
) overall court policy and judicial proce-
UT€S ... and performing other duties as

may be outlined in the ci
ordinances” [16]. e city charter or

SQ It seems one could think that the
doctrine of separation of powers can not
be applied to the local government.
Thqugh writing about this doctrine, Aristo-
tle, in the Politics, spoke about “the city”, it
IS obvious that it was about the “city-
state”, or the polis of ancient Greece [17].
C;harles Montesquieu researched legisla-
tive, executive and judicial power concern-
Ing monarchical and republican govern-
ment [18]. The founding fathers men-
tioned “the federal judicature” (Alexander
Hamilton) [19], “republic, commonwealth,
popular state” (John Adams) [20] and the
doctrine of separation of powers.
A.A Mishin studying the doctrine of sepa-
ration of powers using the USA model
wrote: “the doctrine of separation ol pow-
ers in it’s practical embodiment is struc-
tural and functional definity of every of
the supreme bodies of the state power; the
degree of this embodiment depends on it’s
formal and legal status and on actual de-
limitation of the functional and subject ju-
risdiction [21].

Some Ukrainian authors (22, 23, 24]
does not include judicial branch of power
while proclaiming the possibility to use
of the doctrine of separation of powers
on the municipal level. Among the char-
ters,codes of the US municipalities there
is also a group of acts that mention only
two branches of power — legislative and
executive. For example, Salt Lake City
(Utah) Code sets,that the municipal gov-
ernment of the city is divided into sepa-
rate, independent and equal branches of

government: |
— A The executive branch, which con-

sists of the elected mayor of the city, and
the administrative departments of the
city, together with department heads, ol-

ficers and employees; and
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— B. The legislative branch, which con-
sists of a municipal council and their
staff. [25].

According to the City of Albuquerque
Code of Ordinances, the legislative
authority of the city shall be vested in a
governing body which shall constitute
the legislative branch of the city and
shall be known as a Council. The Mayor
shall control, direct and organize the exe-
cutive branch of the city [26]. Greenfield
Code of Ordinances includes the thesis
that the city government shall consist of
two branches, those being the following:
(A) Executive Branch, (B) Legislative
Branch. All powers and duties of the city
that are executive or administrative in
nature shall be exercised or performed by
the Mayor, another city officer, or a city
department. The legislative branch of the
city is the Common Council [27]. Some-
times the executive branch is called “the
administrative branch” or “the executive
and administrative branch”[28].

Some researchers see the problem in
the fact that the local government's
structure “does not allow for clear sepa-
ration' of the legislative and executive
functions and thus does not provide for
clear separation of powers” [29]. Among
the examples they mention organization-
al models that allow the municipal coun-
cil to elect the mayor of council’s mem-
bers and “the impossibility of true sepa-
ration in any system where the members
of the executive are drawn from the le-
gislature” [30].

In spite of this it appears that the
principal problem is not the elimination
of clear boundaries between the execu-
tive and the legislative branches (this
tendency can be noticed also in the state
power), but the absence of the “judicial
branch”. As the basic task of branches is
to make the law for the legislative
branch, to enforce the law for the execu-
tive branch and to interpret the law for
the judicial branch, the judicial branch of
power seems to be essential in the doc-
trine of separation of powers. If there are
two branches only, it is not the doctrine
of separation of powers in it’s modern in-
terpretation. Besides if each of the three
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Thus it appears that taking into ac-

count the local government nature, th,e
doctrine of separation of powers in it's
contemporary interpretation can not be

applied to the

local government In any
modern state. The main reason is the ab-

sence of the independent judicial branch

of municipal power. But it Is po.ssibl.e to
discuss the borrowing of the basic princi-
ples of the system of checks and balances

and their adaptation to the local govern-

ment.
As for the perspectives of the further

researches, it would be advisable to study
how exactly the ideas of the system of
checks and balances are used in the local
government of the foreign countries. It
will give the possibility to use proper ex-
perience in the creation of “the distinc-
tive system of checks and balances on
the local level” [31] in Ukraine.

Ha cyuwacnomyemani 8 ¥Ykpaini mpu-
8ae MyHiyunasvHa pegopma; 6acamo
yeaeu npudinsemocs nidBUULEHHIO eheK-
muerHocmi QYHKYIOHYBAHHA OpeaHis
Mmicyesozo camospadysanns. aias Jo-
CACHEHHA ylel memu 0eski 8ueni npono-
Hyromb 3acmocosysamu meopito po3no-
diry 8aad 0o micuesoeo camospadysan-
Ha. [Ipome na pigui oxpemux mono-
epagii, cmamei ys npobiema He docsi-
omyemocs. Lo cmammro npucesaveno
QHANI308] MOMAUBOCMI BUKOPUCMAHHS
meopti po3nodisy esad na pigni micye-
8020 camospsadysanns (nepesaxno ua
NPpUKAQOi MYHILUNALbHO20 YnpasaiHH s

CZUA) cee s VLIV UL UL W
CYMEHMU HA KOPpUCMb MOeo, w0 meopis
po3nodiry eaad 8 ii CYydvacHomy suzaadi
He moxuce bymu 3acmocosana Jo micye-
8020 camospalysanns. Are ysasiseme-



npAMKY NPONOKYEMBCA BuBYeHN S gy k-
pUCManhA tdeu cucmemuy CMpumans mo
ppomusac Yy micyesomy camospsady-
gaHHL 3apyOIHHUX Kpain, Wo Yy nodass-
WOMY Hadacms MOMAUBICM b BUKOpPUC-
maHHA 810N08L1OH020 docgidy g YKkpaini
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