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OF SEPARATION OF POWERS 

Nowadays the municipal reform as 
the part of the administrative reform is 
being carried out in Ukraine and many 
efforts are being taken to increase the ef-
fic iency of the local g o v e r n m e n t . To 
achieve this goal some researchers re-
commend that the doctrine of separation 
of powers should be applied to the local 
government . 

In fact , cur ren t ly a few Ukrainian 
authors are investigating thoroughly this 
problem. But such phrases as "the legis-
lative and thfc executive branches of mu-
nicipal power" [1,2], "the representative 
and the executive branches of local go-
vernment" [3] give reason to consider 
that some researchers think the doctrine 
of separation of powers could work when 
it refers the municipal power. 

But t h e s a u r u s of t he w o r k s of 
M . P . O r z i k h [4], I .M.Va i l and 
V.V.Smirnov [5], other scientists shows 
opposite points of view. N.I.Kornienko is 
among these authors — he thinks that 
"on the local government level the doc-
tr ine of separa t ion of powers doesn ' t 
works". But he doesn't deny "the advisa-
bility of the rational separation of func-
tions in the local government sys tem 
between it 's representative and executive 
parts, if the unity of these parts will be 
ensured" [6]. 

I.V.Kozura and O.U.Lebedinska cha-
racterising a municipal council, describe 
it as a collegia!, representative (in Ameri-
can interpreta t ion — legislative) body 
[7]. Indeed, "it is safe to say that a respect 
for the principle of separation of powers 
is deeply ingrained in every American. 
The nat ion subscr ibes to the original 

premise of the framers of the Consti tu-
tion that the way to safeguard against 
tyranny is to separate the powers of gov-
ernment among three branches" [8]. 

Likely due to this fact the doctrine of 
separation of powers is mentioned rather 
often in the acts of the US s ta tes and in 
the local acts concerning municipal go-
vernment. "The separation of powers ... 
applies to municipal government in the 
following manner: the m a y o r / c i t y ma-
nager and operat ing depa r tmen t s com-
pare to the federal e x e c u t i v e b r anch 
(President); the city council compares to 
the legislative branch; and the municipal 
court compares to the judicial branch. 
Each of these branches must operate in-
dependently of each other" [9]. 

S o m e t i m e s even four b r a n c h e s of 
power on the municipal level are distin-
guished. Noblesville Code of Ordinances, 
§ 30.01, s t ipulat ing the organization of 
city government, sets that the govern-
ment of the city shall consist of four 
branches, those being the following: (A) 
executive branch, (B) legislative branch, 
(C) fiscal branch, (D) judicial branch [10]. 

According to the Carmel, Indiana City 
Code the government of the City of Car-
mel shall consist of four (4) branches, 
those being: 

~ executive branch (the Mayor is the 
City executive and head of the executive 
branch); 

- legislative branch ( the legislative 
branch of the City is the Common Coun-
cil); 

- fiscal branch (the Clerk-Treasurer 
is the fiscal officer of the City and the 
head of the fiscal branch); 
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- judicial branch (City Court of Car-

^ B u t more of ten ac t s of this t y D e Hk 
tinguish separa te t h r ee branches of po j 
ef fo r example , San Francisco Char ter 
s t ipalates the ex i s t ence of the legislative 
b r a n c h , the execut ive branch and the judi 
c i a | branch; the judicial branch includes 
Superior and M u n i c i p a l Cour t s [121 

Certainly the proposi t ion to apply the 
doctrine of separa t ion of powers to the 
local g o v e r n m e n t is v e r y a t t r a c t i v e 
Mostly because of the fact that the con' 
cept d e t e r m i n i n g t h a t t h e legis la t ive 
executive, and judicial branches of power 
ought to be s epa ra t e and distinct, "is a 
method of r e m o v i n g the amount of pow-
er in any g r o u p ' s hands , making it more 
difficult to a b u s e " [13]. The accumulat ion 
of all b ranches of power , legislative, exe-
cutive, and judiciary, in the same hands 
whether of o n e , a f ew or m a n y , and 
whether h e r e d i t a r y , self appoin ted , or 
elective, m a y jus t ly be pronounced the 
very definition of ty ranny [14]. 

Never the less it appears that it 's im-
possible to apply the doctrine of separa-
tion of powers to the local government . 
In order to m a k e this doctrine work ef-
fectively, th ree b ranches mus t be rather 
independent and, which is more important, 
to have the s a m e na tu re (for example, all 
of them m u s t be long to the s ta te power, 
or all of t h e m m u s t belong to the muni-
cipal power) . And the cour ts are always 
the parts of t he s t a t e (in the federal coun-
tries, for example , in the USA — of the 
state or federal) sy s t em. 

" A l t h o u g h t h e m u n i c i p a l cou r t is 
created by s t a t e s t a tu t e , it is also a part oi 
the city g o v e r n m e n t " [15]. But also (and 
first of all!), as it have been mentioned 
above, it is the part of the corresponding 
state or federal s y s t e m . No mat te r that 
"municipali t ies have wide latitude in pre-
scribing t he organ iza t iona l s t ruc tu re ot 
the court . H o m e rule cities ... have been 
empowered to e n a c t c h a r t e r and ordi-
nance p r o v i s i o n s ... w h i c h p r e s c r i b e 
structural detai ls of local court organiza-
tion. The j udge is appointed by the с ty 
council and is general ly r e s p o n s i b l e or 
presiding over tr ials and other coui t pro-
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S d f e f 0 r c o n d u c t i n g various magiste-
i n e я і П 8 ° f t h e c o u r t foF the 
Court a f m n i 8 t r a t I o < of the court. ... 
^our t Clerks are usual ly appointed by the 
in Ho* ? u n c \ and are responsible to the 
juage tor direction in matters pertaining 

o v e r a 1 1 c ° u r t policy and judicial proce-
aures and performing other duties as 
may be outlined in the city charter or 
ordinances" [16]. 

So it seems one could think that the 
doctrine of separation of powers can not 
be applied to the local g o v e r n m e n t . 
Though writing about this doctrine, Aristo-
tle, in the Politics, spoke about "the city", it 
is obvious that it was about the "city-
state", or the polis of ancient Greece [17]. 
Charles Montesquieu researched legisla-
tive, executive and judicial power concern-
ing monarchical and republican govern-
ment [18]. The founding fa thers men-
tioned "the federal judicature" (Alexander 
Hamilton) [19], "republic, commonwealth, 
popular state" (John Adams) [20] and the 
d o c t r i n e of s e p a r a t i o n of p o w e r s . 
A.A.Mishin studying the doctrine of sepa-
ration of powers using the USA model 
wrote: "the doctrine of separation of pow-
ers in it's practical embodiment is struc-
tural and functional definity of every of 
the supreme bodies of the state power; the 
degree of this embodiment depends on it 's 
formal and legal status and on actual de-
limitation of the functional and subject ju-
risdiction [21]. 

Some Ukrainian authors [22, 23, 24] 
does not include judicial branch of power 
while proclaiming the possibility to use 
of the doctrine of separation of powers 
on the municipal level. Among the char-
ters,codes of the US municipalities there 
is also a group of acts that mention only 
two branches of power — legislative and 
executive. For example, Salt Lake City 
(Utah) Code sets , that the municipal gov-
ernment of the city is divided into sepa-
rate, independent and equal branches of 
government: 

- A. The executive branch, which con-
sists of the elected mayor of the city, and 
the adminis t ra t ive depar tmen t s of the 
city, together with department heads, of-
ficers and employees; and 
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- В. The legislative branch, which con-
sists of a munic ipa l council, and their 
staff. 125]. 

According to the City of Albuquerque 
Code of O r d i n a n c e s , t h e l e g i s l a t i v e 
authority of the city shall be vested in a 
govern ing body which shall cons t i tu t e 
the legislat ive branch of the city and 
shall be known as a Council. The Mayor 
shall control, direct and organize the exe-
cutive branch of the city 126]. Greenfield decrease great ly . 
Code of Ordinances includes Hie 1 he s ' s 

that the city government shall consist of 
two branches, those being the following: 
(A) Execut ive Branch, (B) Legislat ive 
Branch. All powers and duties of the city 
that are execut ive or administrat ive in 
nature shall be exercised or performed by 
the Mayor, another city officer, or a city 
depar tment . The legislative branch of the 
city is the Common Council [27]. Some-
times the executive branch is called " the 
administrative branch" or "the executive 
and administrative branch"[28]. 

Some researchers see the problem in 
the fact t h a t the local g o v e r n m e n t ' s 
s t ructure "does not allow for clear sepa-
r a t i on 'o f the legislative and execut ive 
funct ions and thus does not provide for 
clear separation of powers" [29]. Among 
the examples they mention organization-
al models that allow the municipal coun-
cil to elect the mayor of council 's mem-
bers and "the impossibility of true sepa-
ration in any system where the members 
of the executive are drawn from the le-
gis lature" [30]. 

In spi te of this it appears that the 
principal problem is not the elimination 
of clear boundaries between the execu-
tive and the legislat ive b ranches ( this 
tendency can be noticed also in the s tate 
power), but the absence of the "judicial 
branch". As the basic task of branches is 
to m a k e t h e l aw for t h e l e g i s l a t i v e 
branch, to enforce the law for the execu-
tive branch and to interpret the law for 

branches check the other two the effi-
ciency of the doctr ine is the h ighes t . 

But ba s i c i d e a s of t h e s y s t e m of 
checks and balances may be used m the 
local government . They can be applied to 
the municipal bodies that are ves ted with 
the r e p r e s e n t a t i v e or e x e c u t i v e f u n c -
t ions. U n f o r t u n a t e l y w i t h o u t t h e th i rd 
group of munic ipal bodies the eff ic iency 
of the sys tem of checks and ba lances will 

:rease great ly. 
Thus it appears tha t t a k i n g in to ac-

count the local gove rnmen t na tu r e , t he 
doctrine of separat ion of power s in it s 
contemporary in te rpre ta t ion can not be 
applied to the local g o v e r n m e n t in any 
modern s ta te . The main reason is the ab-
sence of the independent judicial b ranch 
of municipal power. But it is possible to 
discuss the borrowing of the basic princi-
ples of the sys tem of checks and ba lances 
and their adaptat ion to the local govern-
ment . 

As for the perspect ives of the f u r t h e r 
researches, it would be advisable to s t u d y 
how exactly the ideas of the s y s t e m of 
checks and balances are used in the local 
government of the foreign coun t r i e s . It 
will give the possibility to use p roper ex-
perience in the creation of " the dis t inc-
tive sys tem of checks and ba l ances on 
the local level" [31] in Ukra ine . 

На сучасному етапі в Україні три-
ває муніципальна реформа; багато 
уваги приділяється підвищенню ефек-
тивності функціонування органів 
місцевого самоврядування. Для до-
сягнення цієї мети деякі вчені пропо-
нують застосовувати теорію розпо-
ділу влад до місцевого самоврядуван-
ня. Проте на рівні окремих моно-
графій, статей ця проблема не дослі-
джується. Цю статтю присвячено 
аналізові можливості використання 
теорії розподілу влад на рівні місце-
вого самоврядування (переважно на 

the judicial branch, the judicial branch of прикладі муніципального управління 
power s e e m s to be essential in the doc-
trine of separat ion of powers. If there are 
two branches only, it is not the doctrine 
of separat ion of powers in i t 's modern in-
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гументи на користь того, що теорія 
розподілу влад в її сучасному вигляді 
не може бути застосована до місце-

terpre ta t ion. Besides if each of the three вого самоврядування. Але уявляєть-
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що 6 можливою адаптація до ньо 
' деяких елементів системи стри 
чь та противаг. Як перспектива 
Э/r nhilLUX розвідок. 11 

го 
іаНь ти як перспектива 
„дальших розвідок у даному на-

прЯмку пропонується вивчення вико-
ристання ідей системи стримань та 
противаг у місцевому самовряду-
ванні зарубіжних країн, що у подаль-
шому надасть можливість викорис-
тання відповідного досвіду в Україні. 
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