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OLD FRENCH IN THE ENGLISH LANGUAGE OF LAW:
HISTORICAL BACKGROUND

Almost all researchers dealing with the English language of law (AKA -
Legal English, Law English, Legalese) note the use of Latin and Old French
words, phrases and occasionally sentences as a characteristic feature
thereof alongside the complex terminological apparatus, outdated grammar
and long, complex sentences [1,p.15-18]. Given, in addition, “passive
constructions; negation; nominalizations; long and complex sentences;
wordiness and redundancy” [2,p.27] legal English has become what is
frequently referred to as Legalese — professional jargon used by lawyers in
English speaking countries, especially those following the common law
tradition. It is frequently described as “technical, archaic, formal, unusual or
difficult” presenting difficulties for comprehension even for native speakers,
let alone foreign readers and translators [3, p. 88].

Legal English is commonly viewed as a unique linguistic body, which
has acquired and developed its peculiarities in the course of its historical
evolution having preserved a remarkable degree of continuity despite the
centuries of the Britain’s turbulent history.

Of special interest are French inclusions in English legal writing, which
are researched into with the aim of understanding particular circumstances,
historical and linguistic background of their emergence, evolution and
functions intended, in the end, to develop the methods of adequate
translation.

Modern translation techniques actively involve constantly developing
computer software for various types of translations including legal texts.
These methods being undoubtedly helpful in relieving the reader/translator
from routine work in many cases of “everyday” legal translations may turn
inadequate when dealing with rare or historical texts, which contain inter
alia abundance of Law French and Law Latin.

The other issue concerns the question of what should be considered
“French inclusions” within the meaning of the given study. The fact is that
modern Legalese is the product of interaction and interpenetration of at least
three source languages: Anglo-Saxon, Latin and French.
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“The linguistic landscape of medieval England was inhabited by three
languages — Latin, English and French — though not in equal shares — but
in continuous and subtle intermingling, in particular of the French and
English languages and cultures. The role each language played, changed
and evolved both in time and in terms of geographical and geo-political
distribution. It is precisely that intermingling/interlocking of tongues
that can be so well observed in the medieval language of the English
common law” [4, p. 171].

In this respect Danish cannot be omitted due to its sizable contribution
to the English language of law (e.g. the word “law” comes from Danish
lay meaning “that which is laid down”). In the process of its evolution,
Legalese has absorbed words and grammatical patterns from the four
abovementioned languages and, interestingly, it has preserved most of them,
which may be one of the reasons for the availability of numerous synonyms
to many legal terms.

Norman invasion and the subsequent conquest of England can be justly
regarded as the key event for the development of legal English. Normans
(Northmen) were the people of Scandinavian origin who seized the lands in
the north of France in the 9th-10th centuries and within a few generations
practically lost their national identity becoming French, both culturally and
linguistically. As a result of the Normans’ victory in the Battle of Hastings the
Anglo-Saxon ruling class was replaced by William’s barons who spoke the
Franco-Norman dialect.

It is noteworthy that initially the Normans drew up legal documents in
Latin rather than in French,

“... In general, the Normans did not use French but Latin in their
legal documents. It is, therefore, likely that they continued to do so on
arrival in England. ... but by 1275 statutes written in French began to
appear” [5, p. 260].

However, in the late 13" early 14" century almost all legislation was
passed in French with the similar evolution occurring with the language of
the judiciary. During the reign of Edward I, French became the language
of the royal courts [ibid, p. 262]. Interestingly, simultaneously, the French
language began to rapidly lose ground in all other spheres of life including
the communication among aristocracy.

The incomprehensibility of the French language to most of the
participants in the legal proceedings naturally resulted in attempts to
change the situation. Thus, the Statute of Pleading was passed in 1362
wherein French was referred to as the language “trop desconue” (much
unknown) and, therefore, it was demanded that only English be used in
courts as the language of judicial debate [ibid, p. 264]. Paradoxically, the bill
itself was drafted in French and is notorious for having little effect. French
remained the language of law makers until about 1480. Moreover, court
records were written in that language throughout the 16" and into the first
half of the 17th century - six centuries after the Norman Conquest and some
three hundred years after the Franco-Norman dialect had become a dead
letter in England. It is noteworthy that this jargon of the English judiciary
could hardly be comprehended not only by the English population at large;

669



it became foreign to the contemporary French due to its obsolete grammar
and increasingly archaic and technical vocabulary [3, p. 106].

Centuries of the use of the French language in legal practice in England
resulted in emergence of numerous legal terms of French origin, including
those referring to basic legal notions and practice, e.g. plea, bailiff, appeal,
complaint, attorney, judgment, bar, claim, summons, indictment, council,
sentence, court, defendant, justice, demurrer, evidence, judge, party, sue, suit,
verdict, plaintiff, etc.

However, for most of the native speakers they are not perceived as words
foreign to the English language; moreover, many of them were borrowed by
the genres other than specialized legal texts, e.g. the Law French words judge
and defend can presently be found in non-legal contexts (as in judge from the
appearance or defend one’s point of view).

Of special interest for the researcher are the words and phrases that have
not been anglicized (at least fully) and are felt and treated as foreign. The
choice of the above said vocabulary by a writer or more rarely by a speaker
adds specific shade of meaning. The requirement to correct and full
translation envisages its detailed comprehension by the reader and relevant
reflection in the translation.

Many of the Law French words and phrases have undergone
considerable changes during the long history of their use and presently
differ from original French words. Furthermore, they are unknown to and
incomprehensible by modern French speakers, e.g. fee simple and fee tail
(which like attorney general retain the French word order); laches; pur autre
vie; alien (in the sense of to transfer); chose in action; roll (as in judgment roll);
de son tort; voire dire; estoppel; estoppel in pais; metes and bounds; cestui que
trust; esquire; oyez; quash; save (in the sense of except); speciality (in the sense
of sealed contract) [5, p. 16]. These words and phrases also fall within the
scope of this study since they are frequently a challenge for comprehension.
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