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THEORETICAL AND LEGAL ANALYSIS OF THE LEGAL SYSTEM
OF SCOTLAND

In light of the historical consolidation of the United Kingdom around England, a
prevalent perspective among English subjects posits a semantic equivalence between
the ethnonym «English» and the demonym «British». This viewpoint is substantiated
by instances such as Walter Bagehot’s seminal work, «The English Constitution», a text
of enduring pedagogical significance which, despite its titular designation, substantively
addresses the constitutional framework of the United Kingdom, given the absence of a
distinct English constitution following the Acts of Union with Scotland in 1707.

In their analysis of the territorial jurisdiction of English law, R.David and
C.J. Spinozi posited that its applicability was circumscribed to England and Wales.
Conversely, these scholars advocated for the abandonment of the designation “British
law [1, p. 75].

Notwithstanding the geographically specific origins of English common law,
scholarly assessments have frequently positioned it as a paradigmatic legal system
exerting considerable influence within the broader common law tradition. This influence
extends beyond the territorial boundaries of England, where it historically evolved,
with numerous jurisdictions adopting English legal principles as a foundational model,
subject to potential contextual modifications and adaptations, but generally accorded
significant precedential weight and scholarly respect.

In his exposition of the common law system, without specific consideration of
its geographical distribution, the author posits that the expansionist endeavors of
the British Empire, «succeeded by the comparatively stable governance of the British
Commonwealth of Nations, have resulted in the application of common law principles,
rules, and methodologies to a substantial portion of the global population, estimated to
be at least one-third of humanity» [2, p. 95].

The Scottish legal system has undergone a protracted historical evolution, marked
by a significant French legal orientation commencing after the Wars of Scottish
Independence (1298-1326). This influence manifested in the adoption of Romano-
canonical legal principles, with Roman law serving as a source for regulations
concerning certifications, delicts, and movable property, while canon law informed
the legal framework governing matrimonial and familial matters, inheritance, and
contractual obligations.

The historical trajectory of Scottish legal development exhibits a divergence from
the parallel evolution of English common law. Prior to the 15th century, the absence of
indigenous Scottish universities necessitated that prospective legal professionals pursue
higher education in continental European institutions, notably in France, Germany,
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and the Netherlands. These academic centers primarily emphasized the study of Roman
law, which at that juncture functioned as a de facto common law within Scotland.
The enduring influence of Roman law is discernible in specific civil law institutions,
legal nomenclature, and the fundamental distinction between public and private
law. Throughout the 18th and 19th centuries, Scottish legal practitioners continued
to incorporate continental legal expertise, predominantly from French and Dutch
sources. The subsequent political union with England facilitated a gradual accretion of
common law traditions within the Scottish legal framework. Consequently, the Scottish
judicial system fully integrated the English doctrine of precedent. Concurrently, a
methodological distinction persists between Scotland and the Anglo-Saxon legal
family: within Scotland, consistent with the Romano-Germanic legal tradition, specific
legal determinations are deduced from overarching general principles, whereas in
Anglo-Saxon jurisdictions, general principles are typically inductively formulated
through the analysis of specific adjudicated cases.

Certain scholars caution against the assumption that deviations from English
legal institutions and norms invariably originate from Roman or Romano-Germanic
legal traditions. These academics contend that while the Scottish legal system exhibits
distinct characteristics from its English counterpart, it does not constitute a complete
replication of the Romano-Germanic model. This is attributed to the retention of
indigenous national peculiarities and customs, which have evolved through an
autonomous historical trajectory [3, p. 480].

Despite its forcible annexation by England in the mid-seventeenth century and
formal unification in 1707, the legal system of Scotland has, due to historical factors,
maintained substantial divergence from English law. This historical legacy has resulted
in the retention of distinct characteristics within Scotland’s legal framework in
comparison to that of England and Wales. Legal scholarship affirms the existence of a
discrete Scottish legal system and its associated judicial apparatus. While the subsequent
and ongoing influence of English law is acknowledged, it has not fundamentally altered
the autonomous nature of Scots law. Scots law exhibits significant divergence from
English common law in its substantive content, legal terminology, and notably, in the
judicial application of its provisions and rules. Scholarly discourse emphasizes that, in
certain aspects, Scots law bears a greater resemblance to the legal systems of continental
European nations than to English law, thus constituting a wholly autonomous legal
system in relation to the latter.

According to Zweigert and Kotz, Scots law originated as an autonomous system of
legal principles and judicial precedents, grounded in the practical application of law
within Scottish courts. This system incorporated and adapted numerous provisions and
institutions of Roman law to suit local contextual factors [4, p. 181].

The aforementioned historical and legal developments culminated in the formation
of the Scottish court system and its associated judicial processes, thereby substantiating
the assertion of a considerable degree of autonomy inherent within the Scottish legal
system.

118



The Scottish judicial system, rooted in Roman legal traditions, exhibits a marked
divergence from the English common law system of precedent, while maintaining
substantial autonomy as enshrined in the Treaty of Union of 1706. The operational
integrity of this system is upheld by the independent Scottish Courts and Tribunals
Service, an institution established in 1995 and accountable to the Scottish Government.

The criminal court system. In criminal cases, the High Court of Justiciars, located
in Edinburgh, acts as the highest and final instance (a justiciar in the Middle Ages in the
British Isles was an official who performed the functions of the head of the executive
or judicial power in the absence of the king or on his behalf in the territory of Ireland
or Scotland). It consists of the Lord Chief Justice of Scotland, the Lord Justice Clerk
and the Lords Justiciary of the High Court of Justiciary. A judge of this court, together
with 15 jurors, hears at first instance cases of the most serious indictable offences (such
trials are held in Edinburgh, Glasgow and other Scottish cities). As an appeal, the High
Court of Justiciary, composed of three or more of its members, hears appeals against
convictions from any Scottish court, including those handed down by a judge of the
same court.

Scottish legal scholars classify the sources of Scots law according to the framework
and nomenclature of English jurisprudence, identifying precedents, authoritative
institutional legal treatises, and legislation. The former two categories are occasionally
collectively designated as the common law of Scotland. The doctrine of precedent’s
evolution in Scotland commenced subsequent to its forcible annexation by England,
culminating in the definitive establishment of the principle of precedent within
Scottish courts by the nineteenth century. This principle, while exhibiting certain
unique characteristics, does not fundamentally diverge in its substantive content from
the English system. The corpus of Scots law comprises legislative enactments of the pre-
1707 Scottish Parliament that remain extant, subject to periodic review, repeal, and re-
issuance; statutes enacted by the Parliament of Great Britain spanning the period from
1707 to 1800; and legislation promulgated subsequent to 1801, the year of the United
Kingdom of Great Britain and Northern Ireland’s formation through the incorporation
of Northern Ireland.

Notwithstanding the subsequent significant influence of English law, Scots common
law exhibits substantial divergence from its English counterpart in its substantive
content, legal terminology, and, notably, in the fundamental principles governing
its judicial application. In a certain sense, Scots law is very similar to the law of the
continental European bourgeois states, but in relation to it it is a completely separate
system.

We note that, along with the common law, laws and subordinate normative-legal
acts play an ever-increasing role as legal sources of law. The gradual expansion of the
sphere of legislative regulation of social relations, which seems somewhat paradoxical,
leads to the strengthening of English law. The legislative framework of Scotland
encompasses acts of the British Parliament that explicitly stipulate their applicability
to Scottish territory or are specifically enacted for Scotland, as indicated in their titles
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(e.g., the Criminal Justice (Scotland) Act). While the British Parliament serves as the
legislature for England, Scotland, and Wales, the distinct characteristics of Scots law
necessitate specific provisions within certain acts delineating their effect in Scotland.
Furthermore, numerous acts enacted by the pre-1707 Scottish Parliament remain
legally operative.
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Isanuyx Bipa €écmadpiiena
Haujionanvnuti ynisepcumem «O0ecoka 10puOu4Ha axaoemis,
cmapuiuii suknada4 kageopu 3azanvHoi meopii npasa ma oepiasu,
doxmop inocogpii 6 eanysi npasa

IPABOBUI MOHITOPUHT SAIK IHCTPYMEHT
ITPOMAJJAHCBKOTO CYCIIIZIbCTBA

Y cydacHOMY J1eMOKPAaTMYHOMY CYCIIJIbCTBi TPOMAJCBKICTb Biflirpa€e KIKOYOBY
ponb y 3abe3redeHHi IPO30POCTi, 3aKOHHOCTI Ta eeKTMBHOCTI (PyHKIIOHYBAHHS
nepxasyu. OQHMM 3 HaliBaXX/IMBIlIMX iIHCTPYMEHTIB y4acTi TPOMaJsHCHKOTO CYCIi/Ib-
CTBa y IIMX IpOlecaXx € IPaBOBMII MOHITOPMHI. IIpaBoBMil MOHITOPMHI fAK CHUCTe-
MaTM4Ha NifANbHICTD, KA CK/IAJAETbCA i3 OL[iHKM, aHa/li3y Ta IPOTHO3YyBaHHA CTaHy
3aKOHOJABCTBA Ta NPAKTUKY JOTO 3aCTOCYBaHHA CTA€ iHCTPYMEHTOM He JIMILIE JJIA
OpraHiB fep>KaBHOI BNaJy, a 11 A IHCTUTYTIB TPOMaZIIHCbKOTO CycHinbcTBa. B ymo-
Bax €BPOIHTerpalilfHIX [TPOLjeciB, B YKpaiHi posib TpOMajiChbKuX 00 €fHaHb y TiEBOMY
IIPaBOBOMY MOHITOPHMHTY CYTTEBO 3POCTAE, 1110 0OYMOBIIIOE HEOOXiIHICTh HAYKOBOTO
OCMMCTIEHHA I1bOTO (PEHOMEHY.

3asry4yeHHs I'POMAJAHCHKOTO CYCINIbCTBA [IO IPOLECiB IPaBOBOrO MOHITOPUHIY
€ iIHIMKATOPOM JIEMOKPATMYHOCTI Ta BiIKPUTOCTi OopraHiB Biaajgyu. BogHodac ykpain-
CBKMIT [JOCBIJ A€MOHCTPYE, 10 e(eKTUBHICTb TAKOI y4acTi 3a/leXXUTh Bif 6aratbox
YMHHMUKIB: IPAaBOBOTO CTATYCy I'POMAJICBKUX 00 €IHAHb, IXHBOI IHCTUTYIHITHOI CIIpH-

120



