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SKii Mae OyTH OOOB'SI3KOBHM. 3a3HavyeHa CMpoOa BUKIWKAE CYMHIB, OCKUIBKH ITUM TOPYIIYETHCS
MIPUHIIAIT aIBOKATCHKOI HE3alneKHOCTI. SIK BapiaHT 00'€THAHHS MOXE MaTH MICIIe JIMIIE Ha yMOBax
TOOPOBITLHOCTI WICHCTBA, KOJIM KOXKEH aJBOKAT CAMOCTIHHO BUPIITyBaTHUME I ce0e HeoOX1THICTh Ta
JOLUTBHICTh OpaTH ydacTh y HbOMY. 3arajabHui Kojekc npasmi y Posmimi |l Bu3Hauae, mo 3aBnaHHs,
BHKOHYBaH1 aJIBOKaTOM Yy Mpolieci mpodeciitHol AisuIbHOCTI, BUMAraroTh aOCOJIOTHOI HE3aJIeKHOCTI
OCTaHHBOTO 1 BIICYTHOCTI OYy/b-KOTO BIUIMBY Ha HhOT0. OTXXKe, 3aKpilieHa Y YUHHOMY 3aKOHOJIaBCTBI
VYkpaiHu HOpMa IO HE3AJIEKHICTh 1 HENEP)KABHICTh IHCTUTYTY aJBOKATYpPH 30Ira€ThCs 3 HOpMaMH
3aKOHOAABCTBa €Bporeiicbkoro Coro3y 1 3MiHU HE MOTpeOye.

Onniero 3 HaWBKIMBIMIUX MPOOJIEM OpraHi3allii aJBOKaTypH € oIuiata IOpUIAYHOI JTOTIOMOTH.
VY CBITOBi# MpaKTHIIi 11€ MUTAHHS BUPILIYETHCS TaK - PO3Mip TOHOpApPY aJBOKATa, SIKUH BU3HAYAETHCS Y
PO3YMHHUX MEXKax 1 CHIBBIIHOCHHH 3 XapaKTePOM ITOCIYT OCTAaHHbOIO, Ma€ OYTH 3a3/JaJieriab BlAOMHIMA
KIIIEHTY B MOBHOMY 00cs3i. He3ane)kHo Bii iCHyBaHHS yrogu MK KIIEHTOM 1 aJBOKaToOM, po3Mip
TOHOpapy PETYIIEThCS 3TiTHO i3 CTATYTOM aIBOKATCHKOTO 00'€THAHHS, WICHOM SIKOTO € aJIBOKaT. Y
pasi 0IHOYACHOTO YJICHCTBA OCTAaHHBOTO Y JIEKIIBKOX 00'€THAHHSIX, 3aCTOCOBYETHCS TOW CTaTyT, 3MICT
SIKOTO HaWO1IBIIIE BiJIMOBIIA€ 3MICTY IOTOBOPY, YKJIAJIGCHOMY MIXK CTOpOHAMH. SIKIIIO aBOKAT BUMarae
MOTEePEeIHBOI BUIUIATH TOHOpapy ab0 KOMIIEHCAIlii MOXXJIMBHX BHUTpAT, IOB'S3aHUX 3 BUKOHAHHAM
3aMOBJICHHS KJII€HTA, Il CyMH HE TIOBHHHI NEPEBUIIYBaTH PO3YMHHX PO3MIpiB. Y pa3i He3diiCHEHHS
KIIIEHTOM TIONEPEAHbO] OIIaTH, aJBOKAT MA€ MPABO BiIIMOBHUTHUCS BiJ MOJAIBIIOI y4acTi y PO3TIIAIL
crpaBu a0o BiJl HAJAHHS MTOCIYT KIEHTY.

JlaHHI cTaHAapTH BK€ 3aKpiIUICHI B 3aKOHOJABCTBI MPOBIAHWI KpaiH Ta JOTPUMYIOTHCS Ha
MIPAKTHII, Y HAC XK€, Y 3aKOH1, BOHH 3aKpIIJIEH] TUTbKH YaCTKOBO.

OTtxe, mpobnema aganTarlii yKpaiHChKOTO 3aKOHOIABCTBA MPO aJBOKATYPY A0 €BPONEHCHKHX
CTaHJApTIB € HAJI3BHYAIHO aKTYaJIbHOK B OCTaHHI pokwu. [locTiiiHMII pyX B CTOpOHY €BpONEHCHKOTO
3aKOHOJIABCTBA Ta LIHHOCTEH, MOTpedye MOCTIIHOT po3po0KK HaMIOi 3aKkoHOAaBYO01 O0a3u. [lopiBHAHO 3
IHIIMMHA HOPMATHUBHO-TIPABOBUMHU aKkTaMu YKpainu, 3akoH «[Ipo AxaBokaTypy» Maiike MOBHICTIO BiKe
BIJITIOBIJJa€ €BPONEHCHKUM CTaHJApTaM Ta €BPOIEHCHKUM aKTaM, IO pPETYIIOITh JTaHHY chepy
BiTHOCUH. AJie BCE-TaKH, Psijl MOJOKEHHbB, SIK TUTaHHS TOHOpapy, BCE IIe He BU3HAYCHI, A00 YaCTKOBO
BH3HAUYCHI B 3aKOHI.

O4eBUIHO MO TAKUW BKJIMBHU IHCTUTYT JJIS 3aXUCTY MPaB Ta CBOOOJ K aJBOKATypa, Mae
MPIOPITETHY BaXJIMBICTH JJISI 3aKOHOJABI, 00 BiH BiZirpae BH3HA4YHY pOJib y MOOYyIOBI MpPaBOBOi
nep:kaBd. | Bxke 3roJloM, JaHHA YaCTHHA 3aKOHOAABCTBAa OyJie MOBHICTIO BIANOBiAaTH €BpONEHCHKUM
HOpMaM, HE B OCTAaHHIO Yepry yepe3 Te, 10 Halla JepkaBa 3arajoM mnepedyBae y cTaHl MOCTIHHUX
pedopm Ta po30ynOBH, Ha HUIIXY IO JEepXaBH, J€ MpaBa 1 CBOOOJAM TrpoMajisH OyAyTh HEBIHMHHO
JOTPUMYBATHUCH 32 JIOTIOMOTOI0 IHCTHTYTY aJJBOKATypH.

Mameesocan I.A.
cmyoeHmka 5-20 Kypcy gaxyibmemy ad8okamypu
Hayionanvnozco ynisepcumemy « Odecvka 1opuoudna akademisy

AJIBOKATYPA YKPATHU Y CUCTEMI 3ACOBIB 3ABE3IIEUEHHS ITPABA HA
KBAJII®IKOBAHY IOPUANYHY JOIIOMOTI'Y ITPU PO3IJIAAI CITPAB B
€BPOINENCHKOMY CV/I 3 ITPAB JIOJUHA

Vkpaina parudikysana KoHBeHIII0 PO 3aXMCT MpaB JIOJUHU Ta OCHOBOMOJIOXKHHUX cBOOO 17
munHA 1997 p. 3 1bOro MOMEHTY Yy TIpOMajsH 3’SIBIJIaCh MOXIIMBICTH 3BEpTaTHCS 3a 3aXHCTOM
MopyILIEeHuX npas 10 €Bpomneiicbkoro cyny. €sponeiicbkuii Cy/ 3 IpaB JIIOAUHU € OHIEI0 13 OCHOBHHUX
MDKHApOAHUX MPaBO3aXMCHHUK IHCTUTYLIH 3arajlbHOEBPONENUCHKOI CUCTEMH 3aXUCTY IpPaB JIIOAMHU.
Pimenns Ta pexomennanii €sponeiicbkoro Cyny BIUIMBaIOTh Ha HalllOHAJIbHI MPAaBO3aXHCHI CUCTEMU
Ta BJIACHE MPaKTHYHE 3aCTOCYBAHHS €BPOIEHCHKUX MPABOBUX CTAHIAPTIB MPU MPUNHATTI pillieHb HA
HalloHanbHUX cyfaax. Pimenns Cyny Bigirpae BeNMKY pojib A (OpMYyBaHHS CTaHIApTIB Ta CUCTEM
3aXHCTy IPaB JIOAUHU B YKPATHCHKOMY CYCIIJIBCTBI.

3a KUIBbKICTIO cKapr a0 €Bpomneiickkoro Cyay 3 TpaB JIOAMHN YKpaiHa mocigae oHe 3 MepIInX
MiCIb cepell IHIMX KpaiH-uieHiB Pagu €Bponm, a e CBiIYUTH MPO HEJOCTATHIO €(PEKTUBHICTh
JISUTbHOCTI HalllOHAJIBHUX TMPAaBO3aXMCHUX 1HCTUTYLIM, $SKI HE CIPOMOXHI 3a0e3MeYuTH CBOIM
rpoMa/IsTHaM HaJIS)KHUH 3aXUCT X MmpaB Ta cBoOOJ, rapanToBaHux KoHctutyieto Ykpainu.
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[Ipu cTBOpeHHI HAIlIOHAJIBHUX CTAaHAAPTIB 3aXHCTYy MpaB JIOAWHHU OCHOBHHUM JDKEPEIOM
CTBOPEHHS CTAaHJAPTIB 3aXKCTy MpaB JIOAWHU Ta CUCTEMHU IpaBa YKpaiHM € pimeHHs €BpOIeichKoro
Cyny. Tomy kxBamiikoBaHa mpaBoBa J0IOMOra HajJaHa aJBOKAaTOM Il OCI0, sIKi TOTPeOYIOTh 3aXUCTY
CBOiX iHTepeciB B €Bpomelicekomy Cymi, AomoMarae BHUPIIIEHHIO CIpaBH HE TUIBKH IS OKpPEeMOi
0co0H, a CTBOPIOE MPAKTUKY JUIsl BUPIIIEHHS 1HIIUX CIPaB.

€Bporneiicekuii Cya He Ma€e creniagTbHIX BUMOT, MI0/I0 BUKJIFOYHOTO MPECTaBHULITBA IHTEPECIB
aZgBOKaToM. Aule, SK CBIIYUTH MPAKTHKA, OUIBIIICTh TAaKMX 3BEPHEHBb BIAMOBITAIOTH BHUMOTaM, SKi
BUHOCSTBHCS JJIS1 CKapT 1 Taki cripaBy HaituacTime po3nsiaaroTbes CymnoM.

Jns 3axucty iHTepeciB ocobu B €Bpomerickkomy Cyai anBokary MOTpiOHI yCi HaBHYKH Ta
3HAHHS, IKUMU BiH KOPUCTYETHCS IIiJT Yac 31HCHEHHS CBO€I MisIILHOCTI B YKpaiHi, a TAKOXK 3JaTHICTb
IIPABUIIBHO PO3YMITH Ta 3aCTOCOBYBATH pillIeHHS €BPONEHCHKOrO Cyy 3 IpaB JIIOAUHU.

AZBOKaT, SKHH MpeacTaBisie B €BpONEHCHKOMY CyIi 3 TpaB JIOJUHUA CHpaBy 3asBHUKA,
MTOBUHEH B JIOCTATHINA Mipi BOJIOAITH ONHIEIO 3 ODIMIHHMX MOB €BPONEHCHKOTO Cymy 3 MpaB JIOIUHU -
aHMIiHChKOI0 a0 (paniy3pkoro. Lle He € Bumororo Cyny, aje 3HaYHO JOMOMOXKE AJBOKATy Mija Yac
nporecy. [onoBa nmanaru Moxxe AaTH J103BL1 Ha BUKOPUCTAHHS 1HIIOI MOBM B JIMCTYBaHHI 1 HAa YCHHUX
CIIyXaHHSX CIIpaBH B €BPONEHCHKOMY CY/i 3 MPaB JIFOAUHHU.

OcHoBHa (yHKLI aBoKara B €BpoOIEHCbKOMY Cy/l 3 MpaB JIOJUHU - IPEACTaBHULTBO CTOPIH
Ha BCIX CTaifX MIArOTOBKM 1 PO3IVISILY CHpaBu. BHHATKOM 3 LBOrO TpaBWiIa € 3IHCHEHHS
IpEJCTaBHUIITBA JAepkaBu - yyacHMLl KonBenuii. Takox, 30BciM He 0OOB'S3KOBO, 1100 ajBOKar OyB
MPEICTaBHUKOM Ti€l Jiep)KaBU, B SIKOMY IPOKMBA€E 3asgBHUK. BiH Moxe OyTH aaBoKaroMm 3 Oy/b-sSKOi
neprxaBu - ydacHulli KoHBeHiii.

[epmmm etarom npu 3BepHEHHI 10 €Bponeiicbkoro Cyny € ckiaganus ckapru. OTke, agBoKaT
Ma€ YITKO PO3YMITH MPUHIMNHN MOOYIOBH Ta OCHOBHI BUMOTrM 10 Hei. HeoOXinHO BHU3HAYMTHU: YU
B3araJii B 0cOOHM € i CTaBH JJIsl 3BepHEHHS 0 €Bpomnelickkoro Cyny? Ilepmr Hixk aJBOKaT 3BEPHETHCS
no €Bpomeichkoro cyay 3 TMpaB JIIOAWHH, HOMYy CiiJ THepeBipuTd Bci (opmalibHi KpuTepii
NPUAHATHOCTI CKaprd, SK-TO: BHYEpPIAHHS BCIX HAIOHAIBHUX 3ac00iB IPABOBOTO 3aXHCTY,
JOTPUMaHHs TEPMIHY MOJaul CKapry, mojada CKapru HajleXHOK 0co0010 1 T.I. AJIBOKAT MOBHHEH
BIJICTOIOBaTH CHpaBXHi (a He HaJgyMaHi) MpaBa 3asBHHKA, MPUYOMY He Oyab-iKi Horo iHTepecw, a
TUIBKH 3aKOHHI, TOOTO mependadeHi KoHBEHINIEI0 Ta €BpONEHCHKUMHU CTaHAApTaMU 3 IpaB JIFOIUHHU.
3aco0u 1 MeToau MpeNCTaBHUIITBA TOBMHHI TIPYHTYBAaTHCS, KpIM BHUIIEBKA3aHWX MaTepiaiiB, Ha
ITpaBunax npouenypu €Bponencskoro cyay 3 mpas JonuHu (PernaMmenTy) 1 BKka3iBkax €Bponeichkoro
Cyly 3 NpaB JIIOAWHM Y KOHKPETHIM copaBi. BuiblmicTh ckapr, BIAXWISIOTBCS 4epe3 IMOMMIKH Yy
3allOBHEHHI arutikaiiiiHoi ¢opmu. Takuil cTaH MOSCHIOETHCS TUM, IO JEAKI CKaprd CTBOPIOIOTHCS
HenpogeciiiHo, 1 1 OOCTaBMHA CBIAYUTH PO MOXIJIMBY HEOOXIJHICTh BBEACHHS CIIELIaJbHOL
BI/IMOBIIAJILHOCTI a/IBOKATa 3a HEHaJaHHS KBaTi(iKOBAHO! IOPUIUYHOI JIOMOMOTH TPOMAsiHAM TPHU
3BEpHEHHI /10 €Bpomeiicbkoro cyday 3 Mpas JIIOAMHU. B mepiry depry 1e € nopyumeHHSIM NPUHIMITY
JOCTYIHOCTI ITpaBoCyAis B pakTull €Bponelicbkoro Cymy.

[Ilo crocyerbcss mopanbiioro po3misiny cnpaBu y Cymi, micias BiANpPaBI€HHS CKapra 10
€BpONEHCHKOTO CyIy 3 TMpaB JIOJUHM a/IBOKAT-TIPEJACTAaBHUK IOBUHEH Ha BUMOTY Cyly a0o Ha CBiit
PO3CyA MPEACTaBIATH B €BpONEHCbKOMY Cy/l 3 MpaB JIOJUHHU MHCbMOBI MOSICHEHHS, JOKYMEHTH, 1HIII
JI0JaTKOBI JI0Ka3H 110 CIIpaBl.

VYci marepianu, nojaHi 10 €BponenchbKoro cyay 3 mpaB JIIOAWHYU 3 MOPYLIEHHSIM TEpMiHiB abo
OyZb-SIKUX PO3MOPSHKEHb €BPONEHCHKOTO CYy 3 TIPaB JIOJMHM 3 TPAKTUIHUX MMUTAaHb MPOBAIKEHHS Y
crpaBi, HE MOXYTh OyTH JOJydYeHi /10 MaTepialiB CIpaBH, KpiM BUIAJKIB, KOJIM TOJOBa MajaTd
MpHUiMae 1HIIE PIIIeHHS.

[Ticnst Toro sk azBoKar Oye HOMyIIeHnH €BPONEHCHKUM CYJIOM 3 MpaB JIIOJMHU MPEICTaBIATH
B HbOMY IHTEpECH 3asBHUKA, BIH CTAa€ MOBHONPABHUM YYAaCHUKOM IPOLECyaJbHUX MPABOBIAHOCHH 1,
OTXe, Cy0'eKTOM J10Ka3yBaHsl B €BponeiicbkoMy Cy/i 3 IpaB JIOIUHU. | TyT BiH Ma€ BUKOPHUCTATU YCIO
CBOIO MpodeciiiHy MallCTEPHICTD JUISI 3a/10BOJIEHHS CKapry 0COOU, SIKY MPEACTABIISE.

[Tpaktuka 3BepHeHHs a0 €Bponeiicbkoro Cyay 3 MpaB JIOAMHH CTaja TyXe IMOIIMPEHOI0
VkpaiHi, ToMy ajBokaraM HeOoOXigH1 creuudiyHl 3HaHHS OpakTHUKU €Bponeiicbkoro Cyny ans
aKTMBHOTO BUKOPUCTAHHS MPHU BiAHOBIIEHHI MOPYLIEHUX MPaB IPOMAJSH, 10 3BEPTAIOTHCS O HHUX 3a
MIPABOBOIO JIOMTOMOTOO.
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Po6ora agBokara B €Bpomneiickkomy Cyzi 3 TpaB JIFOMWHA BUMarae BiJ aJBOKara CIeiaIbHIX
3HaHb Ta HaBUYOK. Crienn(ika MposBISAETHCSA HE TIABKH B MiJITOTOBII CKaprH, B poOOTi 3 J0Ka3aMu, B
0OMiHI 3MaraJIbHUMH JOKYMEHTaMH TOIIIO, a 1 Y B3aEMUHAX aJIBOKATa 3 IOBIPUTEIIEM.
Otxe, agBokarT Mae 3a0e3MEUUTH HEOOXiHY KBami(ikoBaHY AOMOMOTY 0c00i, sika morpedye
BiJIHOBJICHHSI Ta 3aXKMCTy CBOIX IpaB JUISl OTPUMAHHS MTO3UTHBHOTO PE3y/IbTaTy B €BPONCHCHKOMY CYIi
3 MPaB JIFOJUHH.

Nevmerzhitskiy O.M.
student of the 4th course of faculty of advocacy
National university «Odessa law academy»

INTRODUCTION OF NEW TYPES OF ADVOCACY: MEDIATION, FIDUCIARY
ACTIVITIES, ESCROW AGENT

Nowadays judicial reform and reform of the legal profession in Ukraine is in its full swing.

On the 4" of February in 2015, VerkhovnaRada of Ukraine registered the draft law on
amendments to the Law of Ukraine "On advocacy and advocacy legal practice”, which in article 19 of
the Law of Ukraine "On advocacy and advocacy legal practice " were asked to make changes. New
types of advocacy should be introduced: the provision of information, advice and clarification on
mediation, providing legal support, participation in organizing and conducting mediation procedures,
fiduciary activities and the activities of the escrow agent.

The word "mediation™ comes from the Latin "mediation” means " interagency". This method of
dispute resolution is not named in the civil and economic legislation in a number of ways of resolving
conflicts, but is increasingly attracting scientists and lawyers. The essence of mediation is reduced to
the process of negotiations between the parties to the dispute with participation of a mediator, who
helps them to solve a conflict situation. (E. Belikov Conflicts in business and their resolution //
Justinian.- No. 5.- 2007 - P -72)

The term "mediation™ as the term was defined in article 2 of the Draft Law "On mediation”,
which was registered in the VerkhovnaRada of Ukraine on the 27th of March in 2015.

Mediation is an alternative (extrajudicial) dispute settlement method by which two or more
parties of the dispute are trying, independently, on a voluntary basis, to reach an agreement to resolve
their dispute, within the framework of a structured process, using a help of such mediator.

In these relationships, advocate should be a mediator as an independent arbitrator in resolving
the dispute. The mediator needs to have skills in a specific field of activity in which there is a dispute
and help the parties to reconcile without significant losses for each of them. The advantages of
mediation are: fast decision, secrecy dispute resolution and help to reach a compromise in the case.

According to article 1 of the law of Ukraine "On advocacy and advocacy legal practice”, after
making appropriate modifications would be provided that:

fiduciary activities — the activities of the advocate, attorney firm, or association, that is about
receiving and managing assets (cash, securities, currency values, etc.) of the client on its behalf in
connection with providing the client legal assistance.

Fiduciary activities include:

o transfer financial funds and assets, where the advocate acts as a Trustee;
management of the financial funds and assets per pro the client;
consulting activity;
the save operation of the body and value of funds and assets;
any operation with cash payments, bank deposits.

Also, this article, after making the relevant changes would have predicted that: activities of
escrow agent — an activity of the advvocate, attorney firm, or association per pro the client for the
temporary storage of deposited by the parties to the contract,in the fulfillment of which the customer is
interested, documents, money, securities, currency valuables or other property until the contract facts
will be provided.

These agents act as neutral third parties that facilitate transactions between two parties, because
in this case these parties do not even need to meet each other. Usually they could be involved in
operations on very large amount of money, especially if the procedure of such operation is complicated



