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The practical impact of introduction of a constitutional complaint — a new
secondary and exclusive legal remedy for constitutional rights and freedoms
of a person in Ukraine — under the constitutional reform of the legal system in
2016 is only just becoming analysed by the expert community [1-2]. This is
primarily due to the simple, though unacceptable, fact that the Constitutional
Court of Ukraine has managed to pass a single decision in a case on a
constitutional complaint almost three years after the amendments to the
Constitution of Ukraine came into force [3].

At the same time, among the variety of issues that need to be analysed, there
is at least one which Ukrainian lawyers have a priori addressed in overly
optimistic manner despite its obvious complexity. This is about the ability of a
constitutional complaint to be an effective legal remedy, which must be
resorted to prior to appealing to the European Court of Human Rights.

When considering these standpoints [4-5], it should be noted first and
foremost that they reflected conceptual views on the expected legislative
regulation of conditions, procedure and impact of exercising the right to file a
constitutional complaint in Ukraine. At the same time, it was about
speculations that had the nature of de lege ferenda and de sententia ferenda,
accordingly, even after adoption of the relevant amendments to the
Constitution of Ukraine.

Possibly because of momentum, after adoption and entry into force of
the Law of Ukraine «On the Constitutional Court of Ukraine», some authors
stated that

If the constitutional complaint is used at full capacity, it will surely reduce
the number of applications filed to the ECtHR, substantially strengthening the
national judicial system and improving human rights protection [6].

The latter statement is premature and erroneous since, first of all, the Law
of Ukraine «On the Constitutional Court of Ukraine» does not de lege lata
contain and cannot contain provisions that would give undeniable grounds
for this. In order to determine whether the constitutional complaint model
introduced in Ukraine provides for acceleratory and compensatory aspects of
the protection of the constitutional defined rights and freedoms, which is
critical for its identification as a national «filter» on the way to the European
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Court of Human Rights according to the Venice Commission [7, §92], it is
clearly not enough to analyse only provisions of the special Law. Other
related provisions of the national legislation, in particular, procedural
legislation, and, to a certain extent, the relevant law enforcement practices
should be analysed as well. This systematic approach is applied by the
European Court of Human Rights in determining the effectiveness of a
remedy in case of doubt [8, §157; 9, §98].

It is essential that the remedy before the constitutional court guarantee
effective decision making [10, P. 49]. Where a court finds itself unable to
reach a decision, whether because of a lack of safeguards against deadlock or
their failure, the consequence is to «[restrict] the essence of [the] right of
access to a court... [and to deprive] an applicant of an effective right to have
his constitutional appeal finally determined» [11, §119-123].

In this context, the current practice of the Constitutional Court of Ukraine
regarding considering constitutional complaints can hardly be interpreted as
proof of its practical effectiveness. In particular, practical implementation of
the acceleratory aspect of protection of the rights and freedoms of a person of
the constitutional complaint model introduced in Ukraine proves that it is
currently a matter of extraordinary exception, since the Constitutional Court of
Ukraine has used measures to secure a constitutional complaint only once so
far [12].

Given the failure of Ukraine to perform its positive obligation to
legislatively regulate the conditions and procedure for reimbursement of
damage caused by unconstitutional acts and actions as well as very
controversial judicial practice due to this fact, an assessment of the
effectiveness of the compensatory aspect is an even bigger challenge [13].

This does not mean, however, that where a constitutional court is
empowered only to find a violation and nullify the impugned act, the
constitutional complaint procedure is inevitably ineffective as a remedy
under Article 13 of the Convention. A «two-step» approach, whereby the
complainant may request that the procedure in his/her case before the lower
court be reopened or otherwise revised in accordance with the principles set
out in the constitutional court judgment finding a violation, may constitute an
effective remedy [10, P. 50].

Based on the above, it can be concluded that only the law enforcement
practice of Ukrainian courts regarding the revision of court cases, in which
unconstitutional laws of Ukraine were applied, can provide convincing
arguments as to the remedial effectiveness of the constitutional complaint.

But even for any given country a constitutional complaint may be an
effective remedy for some Convention violations, whereas according to the
Strasbourg Court’s case-law, it may not be effective for other violations. In
particular, a distinction has to be made between cases of alleged excessive
length of proceedings and violations of «other» human rights [7, §88].

At the same time, it should be borne in mind that only the European Court
of Human Rights has the authority to give a final assessment of effectiveness
of the constitutional complaint in the context of a particular case, which will
undoubtedly have far-reaching consequences. At least, it was the meaning of
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the judgement of the European Court of Human Rights in Uzun v. Turkey [14]
in a similar case.

That is why it is only the European Court of Human Rights which (after

examining closely the accessibility of the remedy, the modalities for its
exercise, the remedial powers of the Constitutional Court of Ukraine, and the
legal effects of its decisions) could give a final assessment.

11.

References:

Letnyanchyn L, Problemy konstytutsionalizatsii indyvidualnoi konstytutsiinoi
skarhy v Ukraini [Issues of constitutionalization of the individual
constitutional complaint in Ukraine] (2018) 12 Pravo Ukrainy 55-76 (in
Ukrainian).

Terletskyi D ta Yezerov A, Zdiisnennia prava na konstytutsiinu skarhu : analiz
praktyky Konstytutsiinoho Sudu Ukrainy’ [‘The implementation of the right to
constitutional complaint : analysis of the jurisprudence of the Constructional
Court of Ukraine’] (2018) 5 Visnyk Konstytutsiinoho Sudu Ukrainy 74-83 (in
Ukrainian).

Rishennia Konstytutsiinoho Sudu Ukrainy [Decision of the Constitutional Court
of Ukraine] vid 25 chervnia 2019 r. Ne 1-r(II)/2019. URL: http:/
www.ccu.gov.ua/dokument/1-rii2019 accessed 10 May 2019 (in Ukrainian).
Sharov D, ‘Konstytutsiina skarha: ostannia statystyka ta nedoliky pid chas
podannia’ [‘Constitutional Complaint: Latest Statistics and Drawbacks while
Submitting’] (Ukrainske pravo, 4 chervnia 2018) <http://ukrainepravo.com/
scientific-thought/legal_analyst/konstytutsiyna-skarga-stannya-statystyka-ta-
nedoliky-pid-chas-podannya/> accessed 10 May 2019 (in Ukrainian).

Hultai M ta Khrystova H, ‘Konstytutsiina skarha yak natsionalnyi zasib
pravovoho zakhystu v konteksti dostupu do Yevropeiskoho sudu z prav
liudyny’ [‘Constitutional Complaint as a National Legal Remedy in the Context
of Access to the European Court of Human Rights’] (2017) 5 Visnyk
Konstytutsiinoho Sudu Ukrainy 56-66 (in Ukrainian).

Husarov K, ‘Vplyv konstytutsiinoi skarhy na ostatochnist sudovoho rishennia
ta vycherpannia natsionalnykh zasobiv yurydychnoho zakhystu u tsyvilnomu
protsesi’ [‘Impact of the Constitutional Complaint on the Finality of a Court
Decision and the Exhaustion of National Legal Remedies in Civil Proceedings’]
(2017) 1 Visnyk Natsionalnoi akademii pravovykh nauk Ukrainy 120-129 (in
Ukrainian).

‘Issledovanie o prjamom dostupe k konstitucionnomu pravosudiju.
Venecianskaja komissija “Za demokratiju cherez pravo™ [‘Study on Individual
Access to Constitutional Justice. Adopted by the Venice Commission’]
CDL-AD(2010)039rev <http://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2010)039rev-rus> accessed 10 May 2019 (in
Russian).

Kudia v. Poland, no. 30210/96, 26 October 2000.

Surmeli v Germany, no. 75529/01, 8 June 2006.

. Guide to good practice in respect of domestic remedies (adopted by the

Committee of Ministers on 18 September 2013) <http:// www.echr.coe.int/Docu
ments/Pub_coe_domestics_remedies_ENG.pdf> accessed 10 May 2019
Marini v. Albania, no. 3738/02, 18 December 2007.

186



12. Konstytutsiinyi Sud Ukrainy vydav zabezpechuvalnyi nakaz [The
Constitutional Court of Ukraine has issued an interim order’]
<http://www.ccu.gov.ua/novyna/konstytuciynyy-sud-ukrayiny-vydav-
zabezpechu valnyy-nakaz> accessed 10 May 2019 (in Ukrainian).

13. Terletskyi D, Navishcho nam konstytutsiina skarha? ["What is a constitutional
complaint  for?’]  <http://yur-gazeta.com/publications/practic ~ e/sudova-
praktika/navishcho-nam-konstituciyna-skarga.html> accessed 10 May 2019 (in
Ukrainian).

14. Uzun v. Turkey, no. 10755/13, 30 April 2013.

KOVALCHUK S. O.

National University «Odesa Law Academy»,
Head of the Criminal Process and Criminalistics Department of Ivano-Frankivsk
Law Institute, Doctor of Law, Associate Professor

LAWFULNESS AS THE MAIN REQUIREMENT FOR PROPERTY RIGHTS
INTERFERENCE IN CRIMINAL PROCEEDINGS: LEGAL POSITION OF THE
EUROPEAN COURT OF HUMAN RIGHTS

The article is devoted to the research of the legal position of the European
Court of Human Rights regarding the definition of the content of lawfulness as the
main requirement for interference in the property rights to the material objects,
seized as material evidences in criminal proceedings.
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The results of the research of the practice of the ECHR indicate that the
conditions of lawfulness for interference in the property rights, to which the
Court makes an assessment, are: 1) the compliance of the requirement of
lawfulness; 2) the existence of a general (public) interest, which interfered the
interference in the property rights; 3) the ensuring a fair balance between the
requirements of general (public) interest and the protection of property rights.

The compliance of the requirement of lawfulness implies that
interference in the property rights, including in connection with the
implementation of criminal proceedings, must be prescribed by law and not
be arbitrary. In the practice of ECHR, lawfulness is defined as the main
requirement for interference in the property rights. Thus, the Court has
repeatedly emphasized that the first and most important requirement of
Article 1 of Protocol No. 1 is that any interference by a public authority with
the peaceful enjoyment of possessions should be lawful (§ 58 of judgment
from 25.03.1999 in the case of latridis v. Greece, § 167 of judgment from
23.01.2014 in the case of «East/West Alliance Limited» v. Ukraine) [1; 2].

In accordance with the legal position of the ECHR, the decision of the issue
of the lawfulness of state’s interference in the property rights is preceded by
the decision of the issue of ensuring a fair balance between the requirements
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