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«He icHye macrTsa 0e3 cBoGoau, He icHye cBoOoaM 0e3 camoBaanas,
HeMa€ caMoOBJIanAs 0e3 KOHCTUTyHioHami3my,
HeMa€ KOHCTUTYUioHani3mMy 6e3 mopadai -

i He iCHY€ XKOHOTO 3 HMX BeJUKHUX OJar 0e3 cTadiJbHOCTI i mMOpAAKY».

There is «<no happiness without liberty, no liberty without self-government,
no self-government without constitutionalism, no constitutionalism without
morality - and none ofthese great goods without stability and order».
CLINTON ROSSJTER (1917-1970), introduction,

The Federalist Paper

BCTYII

, 3a3zHayeHa MOHorpadiss MicCTUTH 3araJbHUN OTJISIL CTaHY II00aTb-
HOTO KOHCTUTYLiOHaNi3My, HOTO MPaBOTBOPYOTrp AYXYy Ta 3HAYEHHS OJIs
nepexiiHUX neMokpartiii. JocnigxeHHs1 cpoKycoBaHe Ha BUBUEHi Te-
MAaTUKU TJ00aJTbHOTO KOHCTUTYILIOHAi3My Ha MOro cydyacHOMY piBHi
¢dopmyBaHHS.

CporoyacHi MiXHapoOJAHO-TIpaBOBi BiTHOCMHU 3MiHIOIOTH CBOIO
CTPYKTypy, BTpadalouyu MpUTaMaHHi iM TlepMaHEHTI XapaKTepUCTU-
K1. 3a OCTaHHi TpU POKM TEPOPUCTUYHI aTakh y OaraTbox CTOJUIISAX
KpaiH cBiTy, B3aeMHi npeTeH3ii Cnoaydyenux llratiB AMepuku ta Ku-
Talo, HeJierajJbHa TpyaoBa Mirpauis 1o kpaiH €Bpornu, aHekcis Kpumy
Ta MOPYUIEHHS MPUHIIUITIB MiXXHapoaHoro mpaBa Pociiickkolo Penepa-
i€, riopuaHa BiliHa Ha cxoiAi YKpaiHuW NMpU3BOASATH A0 TpaHcdopma-
1if, 10 MPUTHOOJIOIOTH apXiTeKTypy riaobaibHOi Oe3neku, 100poOyTy
Ta MUPHOTO CHUJIKYBaHHs HapofdiB y uijoMmy. BomHouac rmoGanizaiis
BUKpUBa€ OOMEXEeHY B3aEMOIIOB'A3aHICTh AepXaB Ta KPUXKiCTh MiXKHaA-
POIHOTO MPaBOMOPSAKY.

Imei mpo oG'emHaHHS 3apaaW BUPIMIEHHS TJIOOAJIbHUX MPOOIEM i
3a0BOJIEHHSI 3araJbHONIOACHKUX MOTped BCiX JNIOAeil MmiaHeTW 3Hail-
IIJIM CBOE BigoOpaXeHHsI Yy BUTJAAI KOHIEMI «CTaJOTO PO3BUTKY»,

«rJ100aJIbHOTO  CYCITIJILCTBAa» Ta «IJ00ajJbHOTO yHOpaBJiHHSA», igel



«1J106aTbHOTO Ypsiay», GOpMyBaHHS «TJI00aNbHOTO TMpaBa» Ta «IJI00ATb-
HOTO KOHCTUTYILiOHAi3My».

[MinrpyHTsam nis dopMyBaHHS TJ1I00aJlbHOrTO0 KOHCTUTYLIiOHAJII3MY Ta
OTO BIAIOBIIHOCTI Cy4yacHUM peaslissM cTajlo CTBOPEHHS TJI00AaJIbHOTrO
rPpOMaAsTHCHKOTO CYCHIJILCTBA, IO MIiCTUTH TINT0OATbHO-KOHCTUTYIOBaHI
BIIHOCUHU i3 colliaJIbHUMU 3B'sI3KaMu, iHPoOpMaLiiHUMU MepexaMH,
TpaHCHAIliOHAJbHUM CIiBPpOOITHUILITBOM TOLIO.

deHoMeH r106aTbHOTO KOHCTUTYIIOHATI3MY Ma€ MiXXIUCIUILITiHAD-
HUIl xapakTep i GyHKLIOHYE 3a YMOB CTaHOBJIEHHS MPaBOBOi rjiodati-
3allii Ta ™I006aJbHOro IMpaBa, HOPMATUBHOTO IUIIOpalliZMy, Ty00albHOI
HEeBU3HAYEHOCTI Ta KpU3MU MixHapoaHoro rmnpasa. OTxe, riobajibHUi
KOHCTUTYILIOHAi3M CTaB TpeaMeTOM AeKiJIbKOX HayK: HayKu Halio-
HaJbHOTO KOHCTUTYLIIHHOTrO MpaBa (sIK NepeaBicHMKA Ta KiHIIeBOro Oe-
He(imiapa), MixkHapoIHOTO MyOJiYHOTO TMpaBa (SIK MeaiaTopa Tta chepu
BUHUKHEHHS), Mi)KHApOJHOTO KOHCTUTYLiNHOTO MpaBa (sSIK MpeaMeTHO-
TEXHOJIOTiYHOI Ta aKCio-rHOCeOoJoTiYHO1 (peHOMEeHOIoTii) i MoJITUYHOI
HayKHu (SIK HOBOTO i e(DeKTUBHOTO HAIPIMKY TOCTiAXEHD).

V naHiit po6oTi Haykosy npobaemy, 1110 MOTpeOy€e pO3B's3aHHS, MU
0aYMMO y BiJICYTHOCTi 3MIiCTOBHOTO TE€OPETUKO-METOMOJOTiYHOTO 00-
IPYHTYBAaHHS TOHSTTS «[JI0OAJTbHUN KOHCTUTYLIOHANi3M», SIKOMY TIpU-
NSIETHCS 3HAYHAa yBara B 3aKOPJAOHHIN HayKOBill OpUAMYHIN JiTepaTypi
Ta siKe MUPOKO BUKOPUCTOBYETHCS Y BITUYU3HSIHOMY MOJITUIHOMY HVC-
Kypci. Bbpak okpeMoro IpyHTOBHOTO HayKOBOTO IOCHIiIXEHHS CyTHOC-
Ti, 3HaueHHs Ta 3acalx ¢GopMyBaHHS TIJ100aJIbHOIO KOHCTUTYLiOHAi3My
CTPUMY€E TIpOIeC amanTalii KOHCTUTYIilfHO-TIPaBOBOTO peryIioBaHHS
CYCMUJIBHOTO CTaBJIeHHsI YKpaiHU 10 HOBUX Iy1o0ai3aliiHuX yMOB i BU-
KJIMKiB, 1110, 0€63yMOBHO, BIUIMBAE HAa PO3BUTOK MiXJIepP>KaBHOTO CITiBpO-
OiTHMLTBA Ta 30BHIIIHBOIOJITUYHY CTpaTerilo Halloi 1epKaBu.

Jnst po3B'si3aHHSI HAyKOBOI MpoOjeMu MU HOPMYJIIOEMO HACTYIHY
MeTy. MeTolo JOCHiIXeHHsS € KOHIeNTyallbHe OOTPYHTYBAaHHS KOMII-
JIEKCY TEOpPEeTUYHUX i NPaKTUIHUX 3acal CTAHOBIEHHS Ta PO3BUTKY
r100aJibHOTO KOHCTUTYLIOHAJIi3MYy.

VYV npoieci AOCHiIXEHHSI KOHIEINTY «TJIO0aJbHOr0 KOHCTUTYIIiOHA-

J'[i3My>> OJOPE€YHO BUKOHATH HaCTyHHi 3aBOaHHA:



- TIpOBECTU aHaJi3 CydYaCHWX JOCIHiIXeHb KaTeTopii «raob6anrbHui
KOHCTUTYIIOHAi3M» y 1OTO CydacHOMY CTaHi PO3BUTKY;

-  BHU3HAYUTHU TEOPETHWYHI Ta MparMaTU4yHi MiAXOAUW OO pPO3YyMiHHS
Mpolecy KOHCTUTYLiliHOTO 3abe3meyeHHs MixXAepxXaBHOI iHTerpaiii,
OKPECIUTH OTO MePCIeKTUBYU PO3BUTKY;

-  BUOKPEMWTHU axKTyaJibHi TeOopeTHW4Hi mnpobjieMu QopMyBaHHS
KaTeropiaJbHOTO amapaTy MiXHapoJHOTO KOHCTUTYILIiHHOTO TpaBa B
yMoBax TJjoOasni3zalii;

- PpO3KPUTU KOHUEMNTYaJlbHi aclIeKTU CTAHOBJIEHHS Tr100albHOTO
KOHCTUTYILIIOHANi3My Ha 0a3i JOCHiIXKEeHHS MOTO MOHITTS Ta QYyHKIi, a
TaKOX BU3HAUYUTH MOTO KPUTEpiadbHi XapaKTePUCTUKMY;

- TIpOBECTHW aHalli3 CyJyacHOro CTaHy .HOPMaTUBHO-TIPaBOBOI pe-
raaMeHTauii rimodaabHOTO YHpaBJiHHS Ta PO3KPUTHU aKTyaJibHi acCleKTU
ii pO3BUTKY;

- JIOCHiOIWTH 3HAYEeHHS MPUHIIUITIB MiXKHAPOIHOTO TIpaBa K YMH-
HUKiB opMyBaHHS 3acaj TI100aabHOTO YIIPaBIiHHS, IO BIOPSIIKOBYIOTH
nii BMafHKUX cy6'€KTiB MiXKHAapOAHMX MPABOBIMIHOCUH, Y KOHTEKCTi CMHC-
JIOBUX CTPUXKHIB Teopii Ta MpaKTUKU I100aJbHOT0 KOHCTUTYIIOHATI3MY;

- BU3HAYWTHU B3aEMO3AJIEXKHOCTI IepxXkaB CBITY B yMoBax Tioba-
Ji3alii Ta mpo6JeMaTUKU OOMEXEeHHS NepKaBHOTO CYBEPEHITETY B KOH-
TEKCTi I100aJbHOTO KOHCTUTYILIOHATI3ZMY;

- BUCBITJUTHU €BOJIIOLIi TEOPETUUYHUX Ta MParMaTUYHUX MiAXONiB
JI0 MUTaHHS T100aJbHOrO (BCECBITHHOTO) I'pOMaISIHCTBA Ta PO3KPUTH ic-
TOPUYHI, €KOJIOTiYHi, EKOHOMIUHIi MiAcTaBy MJIs MiKHaApOAHO-TIPAaBOBOTO
3aKpiTUIeHHS TTOHSTTS «TJT00aNbHUN TPOMaISIHUH»;

- OKpEeCJMUTH BaxXJIMBE 3HAUYEHHS MpPaBOBOI riaodanisallii 1jis nepe-
XiITHOI AeMOKpaTii Ta pO3BUTKY HalliOHaJIbHOTO KOHCTUTYLiHHOTO TpaBa;

- 3'dcyBaTW TEHIOEHIil CTAaHOBJIEHHS Ta PO3BUTKY KOHIIENTY
«TJIOOATbHUNM KOHCTUTYLIIOHANI3M» Yy CyYacHili KOHCTUTYUiHO-TIpaBO-
Bilf JOKTPUHI Ta TOKTPUHI MiXkHApOJAHOTO TpaBa;

- HaJaTH YSIBJIEHHS IMPO POJIb KOHCTUTYIilHOI IepXaBU y CTAHOB-

JIEHHI TJIOOAJIbHOTO KOHCTUTYLIiOHAJI3MY;



- TIOSICHUTH 3acaid TIo0aJIbHOTO KOHCTUTYIIOHANI3My B KOHTEK-
CTi MpOCyBaHHS ifeil neMoKpartii B AepXkaBax, e BAHMKAlOTh KOHCTUTY-
ifiHi KOH}IiKTU (TakuX, 9K YKpaiHa);

- OKpecauTu npobyieMH Ta MepcreKTUBYU peanisallii mpaBoBoOi Mo-
JITUKUA YKpaiHU B Cy4YaCHUX yMOBAaX INI00aJIbHUX BUKJIUKIB Ta BUSHAYUTHU
pOJb KOHIIETIii r11o0ajJbHOTO KOHCTUTYILIIOHANi3My B TOOYIOBi TTpaBOBOI1
MOJIITUKU YKpaiHUW B ChOTOAHIIIHIX CKJAQAHUX MOJITUYHUX YMOBaXx.

O6'eXT HOCHIAXKEHHS - CYCHiJIbHI BiIHOCWHU, IIO BHMHHMKAIOThH Yy
npoieci ¢popMyBaHHS Ta PO3BUTKY HOBITHBOTO KOHCTUTYIiOHANi3My B
yMoBax TJioOasi3zaltii.

[IpeameT nocaiaXeHHS - KOHLENT I100aJlbHOTO KOHCTUTYLiOHATi3-
My SIK 6araToacneKTHUN MiIXAMCLUUNIIHApDHUN (hEHOMEH.

I'moGanbHUIl KOHCTUTYLiOHANi3M BOAavYaeTbCs SK i€0JIOTis Ta BU-
KJIOYHUNA MiXAUCUUIUIIHAPDHUT eKCMepUMeHTaJbHUNM Miaxia, 1mo 0asy-
€TbCSl Ha MPaABOBiil peaNbHOCTI.

I'moGanbHUI KOHCTUTYLiOHAJNi3M Ma€ 3a METy BUPILIUTU CydacHi
rao0ajibHi MOJIITUYHI TPOOJEMHU 3a JOMTOMOTOI0 KOHCTUTYLiAHUX TIPUH-
IUTIB (3aXUCT MMpaB JIOOWNHU, BEPXOBEHCTBO NpaBa, I1eMOKPATU3M, PO3-
MOJiN BJiaa TOIIO).

TeopeTuuHa Moaeab TJ00aJbHOTO KOHCTUTYIIOHANi3My  BMi-
mye B co0i MporpecuBHE MMCJIEHHS Ta HaMaraeTbCcs MpeiCcTaBUTHU
eKCIIepVMEeHTallbHEe BiJHOIIEHHS O MiXHapOJAHOTO KOHCTUTYIiIfHOTO
npaBa, IIO CIIPUSIE PO3BUTKY NEMOKPATU3My Ta 3aKOHHOCTI, MpPOIAarye

MUPpHUT Aiajor.



MNOAAKHA

Jnst Moix OM3bKUX i 1py3iB He Oylde HOBMHOIO Te, L0 MepIl 3a BCe
s1 X0Uy MOASIKYBaTU MOIiM 0aThbKaM, SIKi HAaBUMJIU MeHE JIOASHOCTI i chop-
MYyBaJii MOi 0COOMCTICHI IIIHHOCTi, 30KpeMa, MoBaxaTu NpaBa Oyab-sKoi
JIONVHU.

BucnoBioo BASYHICTD MOIM YUYUTENSAM MO Hayli i XKUTTIO - Mpode-
copam Muxaiiny bailimypatoBy, AHHe Iletepe Ta ApmiHy ¢oH bormaHi,
SIKi BCeOiYHO CHpUSIM HaINMcCaHHIO 11iei MoHorpadii Ta gomomaraiu y
nouykax JxkepeiabHol 0a3u.

3a noOpe cTaBJeHHSI, BUCOKMU TpodecioHanizsM Ta MO3UTUBHUN
BIUIMB Ha MOIO HAyKOBY Kap'epy s Xody MOIsKyBaTu Kojektury OPIAY
HAIY npu Ilpe3uaeHtoBi YkpaiHnu, ocodiauBo Mukoni ixi, Bonrogumu-
py Mapymaky. Mukouni [TormoBy. 3a HayKoBi mopanu'st Xouy MOASIKYBaTH
IOpito Bonomuny ra Muxaiiny CaBuuHy.

IMosBi ny6aikauiit 3a TeMaTUKOIO I100aNbHOTO KOHCTUTYIIOHATIZMY
cTipusijia MOSI CITiJIbHA po6OTa 3 HAYKOBISIMU Ta MPaKTUKAMU, SIKi OTPU-
MaJii CBiTOBE BU3HAHHS. Sl BUCIOBIIO 0COOAUBY MOASIKY MOIM KoJjieraM
3 m100anbHO1 HeNMpuUOYTKOBOI opraHizauii - Acouiauii BUNYCKHUKIB iH-
cTUTyTiB iM. Maxkca [Inanka ra Mepexi MOCTAOKTOPAHTIB CHiJIBHOTH iM.
Maxkca IlnaHka, a TakoxX yjieHaM €BpoOIeiicbKOT0 CIMiBTOBapUCTBa MiX-
HapoOJHOTO TpaBa 3a MOCTiiHI HAYKOBi KOHCYJIbTallil MPOTSITOM OCTaHHIX
TPbOX POKIiB.

3a 00MiH IyMKaMM Ha HayKOBUX 3aXOlax 51 BUCJIOBJIOI BISYHICTb
npodecopam Octiny bannepy, Onekcannpy batanoBy, Muxaiiny bypo-
MeHcbKoMy, Onexcanapy JnyromonbcbkoMy, EpBiHy 3aiidpiny, Onek-
cito Kpeciny, Tetsni Cupoin, Onekcanapy TapacoBy, a TaKOX MOIM KO-
JeraM, ciiyxayaM, CTYAEHTaM i Ipy3sM 3i BCbOTO CBITY, SIKi CIPUAHSIIN Ta

MiATpUMAJH ie10 T100aJTbHOTO KOHCTUTYIIOHANI3MY.
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Po3ain 1

KOHIEIITYAJNDBHI ACIIEKTHA
CTAHOBJIEHHA
I''IOBAJIBHOTI'O

KOHCTUTYIHIOHAJI3IMY

1.1. T'noGanbHNii KOHCTHTYHiOHAJI3M:
NOHATINHI, eJleMeHTHI Ta GYHKIIOHAJbHI
XapaAKTEePUCTUKH

OcTaHHIM yacoM mpo0bJyieMaThKa riao0ajbHOr0 KOHCTUTYLiOHATiI3ZMY
cTae Bce OiJbll aKTyaJbHOIO Ta MPiOPUTETHOIO B MiXXHApOAHUX IPaBO-
BUX auckycisgx. CborofHi AepXaBu BCe 4yacTillle BCTYMalOTh Y MiXKHapo-
Hi BITHOCUHM 3aJ151 BUPILlIEHHS TJ100aJbHUX Tp00JIeM MiXXHapOAHOI 6e3-
MeKUu Ta MPOTUii Tepopu3My, BUPillIeHHS €KOJOTIiYHUX MUTAHb i TUTaHb,
IO CTOCYIOTHCS BiIPOAXKEHHS CBiTOBOI €KOHOMiKM Ta HEAOMYUIEHHS B
MaiiOyTHbOMY CBITOBOI BiliHM Ta CBiTOBOi (piHAHCOBO-EKOHOMIiUHOiI KpHU-
3u. Lle cBO€O 4eproio BUCBITIMIO KOJEKTUBHY IYMKY NepxkaB MpoO Te,
110 CBiTYy MOTpiOHA HOBa CTPYKTypa I0O0aJIbHOIO yMNpaBJiHHS i3 Biac-
HUM KOHCTUTYUiHHUM TOPSIKOM,

3 nmpuBoAy 3a3HaYE€HUX TEHAEHIIN ciaifg BiA3HAYUTU, WO OCTAHHE
M'ATUPiYYST XapaKTepU3YEThbCS iHTeHCHDiKali€el0o KOHCTUTYIiOHAJbHUX
NUCKYpCiB 3 MWUTaHb TpPaHCHAIiOHAJbHOTO CHiBpPOOITHUIITBA Ta 3pOC-
TaHHSM yBaru HayKOBUX LIKiJ 10 BUHUKHEHHS i HAcCJiAKiB MOpylIeHHS
NPUHIIUIIB Mi)KHAapOAHOTO MpaBa, B TOMY YMCJi i yBaru 1o igei rmodaib-
HOTO KOHCTUTYLiOHANi3MY.

Cama kKarteropiss «KOHCTUTYLiOHaNi3M» Ta BIUIMB TrjoOajizaiii Ha
PO3BUTOK CY4YaCHOTrO0 KOHCTUTYILiOHAi3My Y BITUM3HSAHINA Haylli KOHCTU-
TYHilHOTO TpaBa MoYalu MOCTiIXyBaTUCh JOCUTHh HEIIOAAaBHO i € Tpen-
METOM HayKOBOTO TMOMIYKY TAaKWUX MPOBIMHUX BITYM3HSIHUX BUEHUX, SIK

M. O. baiimypatoB, O. B. baranos, 0. O. Bonomuun, B. H. [lenucos,
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B.I. €BinToB, B. M. Kammio, O. JI. Konunenko, A. P. Kpycsan, I1. ®. Map-
tuHeHko, 0. M. O6oporoB, M. B. Onimyk, M. II. Op3ix, B. ®. ITo-
ropinko, M. B. CaBuuH, [.[I. Cninenko, I1. b. Creutok, B. M. [llanosan,
C. B. llleBuyk Ta iH.

OcKilbKM B yKpaiHCbKilf KOHCTUTYUiMHO-TIpaBOBiii Haylli KOHCTU-
TylLioHaJNi3M 1€ AO0Ci He oJepXaB €IMHOTO BM3HAYeHHS (aaXe iCHYE
TPU MiAXOAU 10 BU3HAYEHHS KOHCTUTYLiOHANiI3My - MOJITUYHUN, (irto-
coChbKU Ta IOPUAMYHUI), BOUEBUIb, IO MOCTIAXKEHHS TJ100aJlbHOTO
KOHCTUTYLiOHaNi3My B YKpaiHi 3HaXOAUTbCS, HA TMOYaTKOBii cramii, i
y CBOili 0inbIOCTI 0a3yeTbCsd Ha AOKTPUHAJBbHUX AOCIHIIXEHHSIX 3a-
pyOixxHUX BueHMX, a came: FO. Aparo, JIx. Baitnepa, M. Biug, A. Bi-
Hep, A, bianki, A. ¢on borananai, 0. N'a6epmaca, [. I'pimm, II. I'pera,
XK. O'Acnepmona, I1. Jo6uep, Ax. Jynodda, XK.-IT1. XKake T. MoxaHn-
ceH, A. Kaccese, C. A. Kapnbayma, b. Kinrcoyppi, C. Kima, 4. Kna66ep-
ca, H. Kpima, M, Kymma, M. Jlyrnina, [Ix. K. Hikonainica, M. Manypo,
II. Orep, A. Iletepe, E.-Y IlerepcmanHna, [I. Po3zenay, K. PoGiHcoHa,
A. Ckopnaca, A. CroyH Csira, I'. TotiobHepa, M. Tymnera, K. Tomymiara,
. Tpaxtmana, Ix. Tynni, Takao Cyawmi, I'. Yaebmreitna, H. Yonkepa,
P. ®anbka, b. ®ac6enaepa, A. Pimep-Jleckano, P. ®opcra,T. Xanmas,
. Xansbepcrama, K. K. Yiamni, K. IlIBro6ens-Ilatens, E. Ulreiina,
A. laito, Ix. llo, a TaKOXHAyKOBILiB, 1110 3aliMalOTHCS TOCTiAXEHHIM
3a3HaYeHUX MUTAHb HA TMOCTpaAsHCbKOMY TipocTopi - O. M. bapabaHo-
Ba, B. [I. 3opskina, C. 0. Kamkina, [.O. KoHwoxoBoi, P. JItonBUKOBCHKO-

ro, B. H. Pactopryesa Ta iHIIux.

Hes3Baxaiouu Ha Te, 1110 TJI00aJTbHUIN KOHCTUTYILIOHANi3M € BilHOC-
HO HOBUM $SIBULIEM, BiH (paKTUYHO SIKICHO BiANOBiJa€e Cy4yaCHUM TEH-
NeHLiIM COUiaJbHOrO Ta MPAaBOBOr0 PO3BUTKY CBIiTOBOi CHiBAPYXXHOCTI
nepxkas.

3 MeTO KOHKpEeTHU3allii CYTHOCTiI MOHSATTS «TJI0O0aJbHUN KOHCTUTY-
HioHani3M», y TaHOMY IOCHiAXeHi Tpeba 3poOUTH aHaNi3 HAyKOBOI JOK-
TPUHMU, a caMe - aHaIi3 Mpallb CyYaCHUX BUEHUX, SIKi aKTUBHO MPALIOIOTH
y cdepi 1J106aabHOT0 KOHCTUTYILIIOHAIZMY.

3aCHOBHUKHM Teopii T1o6albHOT0 KOHCTUTYIioHani3My P. ®danbk,

P. Moxancen i C. Kimy 1993 poui Brepine BU3HAYMIN TI06aTbHITH KOH-

12



CTUTYLIIOHATI3M SIK HaOip TpaHCHAaLliOHAJbHUX HOPM, TIPaBUJI, MPOLEAYDP
Ta iHCTUTYLili, CTBOpEHUX AJS HaJaHHs HaNpsMKY TpaHcdopmaliiiHii
MoJIiTULi, MpUCBSIYEHIN peasizauii HiHHOCTEW CBITOBOTO MOPSAKY K Y
cepeauHi, TaKk i MiXX TpbOMa CUCTEMAMU TMePEXPECHOT MOJITUYHOT islyib-
HOCTi B He3aJIeXKHOMY CBiTil.

I[Mepma cuctema, AepxaBHaA CUCTeMa, HAa IYMKY BUEHUX CKIIATAETh-
csl 3 TEPUTOPiaTbHUX NEePKaBHUX aKTOPIiB Ta iX MIATPUMYIOUUX: 3HAYHO
TpaHCHAalliOHAai30BaHUX KOPMOpaTUBHUX iHGPAcTpyKTyp, OaHKiB, Bili-
CbKOBMX CTPYKTYp i 3aco0iB MacoBoi iHdpopMmanii. JIpyra cucrema ckia-
NAETHCS 3 MiXKHAPOAHUX YPSANOBUX iIHCTUTYLii, Yy TOMY YUCHi i CUCTEMU
OOH. Tpersa cucrema, CBO€I Ueprolo, IMpeicTaBieHa HelepKaBHUMU
rpynamMu Ta iHOIUBigyyMamMu, 110 HilOTh 4Yepe3 HeypsAoBi opraHizaumii
(nani - HYO), rpomazachKi opraHizailii yCiJIIKOro poay Ta KpUTUUYHI cycC-

A

MiJbHI pyXHu.

3okpeMa, y cBoeMy pociimxenni P. danbk, P. Moxancen i C. Kim
NPUALIIN 10 BUCHOBKY, L0 rJ100albHUI KOHCTUTYLIIOHATi3M - Lle U[0Ch
mupue ta raumbuie, HixX HanmpsMOK MponaraHjAd CUCTEMM BiliHU/MUpPY
SIK MOJITUYHOTO MPOEKTY, i LIOCh MEHII 3aKOHHE, HiX MO3UTUBICTChKE
ab0 10CTUHIaHCbKE TNOLIUMPEHHS €(PEKTUBHOTO MPaBOBOrO MPUMYCY Ha
rjao0ajbHUM piBEeHb.

3a3HaveHi igei HaOyaM CBOTO TMPOJNOBXEHHS B poOoTax HiMelbKUX
BYEHMX i B MOJAJBIIOMY PO3ilIIJINCH IO BCbOMY CBITY.

I3 camoi Hazeu en0b6arbHO20 KOHCMUMYUIOHAAIZMY 3DO3YMING, WO
8 [l0e0 O0CHO8I 3akaadeHo idei KOHCMUMYUIOHANIZMY, CYMHICMb AKO-
20 6bauaemvcss 6 0aeamvboxX dacheKkmax: HNOAIMUKO-NPasosoi ideonoei,
noe’s3anoi 3 eHoMeHoM KOHcmumyuyii; I[HMeNeKmYaibH020 Y3aeadb-
HeHHsA, NPUMAMAHHO20 NEeBHOMY emany ICMOPUYHO20 DO3BUMKY; CYC-
NINbHO-NOAIMUYHO20 DPYXY, CHPAMOBAHO20 HA peanizayilo 6i0nogioHux
KOHCmMumyyiiiHux ideil; NpaKmMukKu KOHCMUMYYIUHO020 DPecyalo8aHHsa CYC-

NINbHUX ~ BIOHOCUH.

! Falk Richard A., Johansen Robert C, Kim Samuel S. The Constitutional foundations of

world peace. Albany, N.Y.: State University of New York Press, 1993. P. 9.

TinbKH HOPMHU, MiATPUMAHI e(DeKTUBHUMHU CAHKIIAMH, KBAJNiDIiKyIOTh SIK «<IPaBO».
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Ceocio uepeoio, 2en00anbHUU KOHCMUMYUIOHANI3ZM K OOKMPUHANbHA
Kameeopis 3aKpinale NopsdoK 00CSASHeHHs HAUB8ANCAUIWUX Uirell 1100~
cmea (Hapodo- ma npupooo30eperceHHss) WAAXOM O00MeNCeHHs C8ABINNs
depyucas, KepysanHs HAOHAUIOHAAbHOI 61adu ma KoopouHauii enobans-
HO20 YNpPAGAIHHA.

deHoMeH «TJI00ATBHU I KOHCTUTYIIOHANi3M» IPOMOHYE MMOIUBU-
THUCh Ha MiXHapoJHe MpaBo Ta Mpolec ynpaBiaiHHS Kpi3b MPU3MY KOH-
CTUTYLiOHAJi3MY.

Ha nawy oymky, enrobanbHuili KOHCMUMYUYIOHANI3M - ye HO8Ull o0epm
cmanoi KoHcmumyuyiilnoi memodoaoeii 3a cyuacnux ymos. Ilepeeaeoro
2100aAbH020 KOHCMUMYYIOHANIZMY € 11020 HOBUU 2HY4KUU NioXid, wo
dyixce 0obpe gidnosgidac cyuyacHomy pO3YMIHHIO NpAé AWOUHU ma HAl-
Kpawe nioxodumov 6 yM0o8ax NOpPYWIeHHs Iepapxii MincHapooHo2o npasa.

Tnobanvhuit KoHCmMuUmMYYiOHANI3M MU NPONOHYEMO PO3YMIMU He 5K
8UBYUEHHS MACUBY KOHCMUMYUI, YCMAHO8YUX Y200 MaA KOHCMUMYUIUHUX
akmie, a K HANPAMOK 045 MINCOUCUUNAIHAPHUX 00CAI0NCeHb, CHOKY-
COBAHUX HA 3ACMOCYBAHHI KOHCMUMYUIUHUX NPUHUUNIE (8epXoseHcmea
npaea, cmpumysaHv ma npomusaz, 3axXucmy npae AOUHU, 0eMOKpPamu3-
MY, 0epiucagHoz0 cygepeHimemy; YMAHI3MY, eAaCHOCMI) Yy MINCHApOOHIl
npaeogiii noaimuyi 3a0asa moeo, w00 nidguuyumu 6azomicms npas AHouU-
HU 8 CYYACHOMY MINCHAPOOHOMY npaeonopﬂafcy3..

Omoce, 6 npoyeci HAW020 00CAIONCEHHST NOHAMMSA Ma CYMHOCMI
2100aAbH020 KOHCMUMYUIOHANIBMY MONCHA OIillmu BUCHOBKY, W0 U020
BU3HAYEHHA HOCUMb CUHMEeMUYHUU ma I[HmeepamusHuil xapakmep,
CMPYKMYPHOMY BIOHOWEHHI B0HO CKAADAEMbCA HiIOumo 3 080X 0/10Ki6:
1) micmums 3aeanvHe BU3HAYEHHS KOHCMUMYUIOHANIZMY; 2) micmumb
Haligaxcaugiuy npue 93Ky 00 ea00aibHOCmi ceéimy ma npoyecié npaso-
6oi enobanizauyii.

[Mepwuit 610K O3HaMeHYBaBCsl TUM, 110 B KOHCTUTYLiliHO-MpaBo-
Bili Hayui YKpaiHu, Ha XaJlb, IIle He iCHY€E €IHOCTIi y 3araJibHOMY BU3Ha-

YeHHIi TEpMiHY «KOHCTUTYLiOHaNi3M». [CTOpUYHO TeopeTUUYHE MUCTEHHS

JIsBoBa €.0. OCHOBHi CTPYKTYPHi XapaKTEePUCTHUKH IJI00AJBHOI0 KOHCTUTYUiOHANIZMY.

Bicnux  Mapiynoascorkozo  dep. yHigep y. Cepia  «Ilpaso». 2013. Bunyck.
Ne 5. C.57-64.
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KOHCTUTYLiOHAai3My 0a3yBaJloch Ha BiIHOIIEHHI 0 HbOTO SIK A0 LiJIKOM
no3uTUBHOTO (peHoMeHy. [IpoTe icHYIOTH neKilbKa HAYKOBUX Tpallb, 11O
BUBYAIOTh HEMNOMNpPAaBHi HacliAKU MeBHUX (GopM colUiallbHUX CUCTEM Ta
iX BiIHOCHMH (KamiTajizM, KOMYHi3M, colliaji3M TOII0) Ta Pi3HUX JieTallb-
HUX i HeJeraJbHMX pYXiB, 110 B Ha3Bi MiciaThb cydikc «-i3m» (rparma-
TU3M, palioHali3M, HalioHaxi3M Ta iH.). OLIHOYACHO, Yepe3 MPUCYTHICTh
y uiii «koMmaHii -i3MiB» Ta 3a BUKOpPUCTaAHHS TePMiHOJIOTII riaobanizauii,
rjo0aJbHUN KOHCTUTYLIiOHANi3M «MOXe OYTU iCTOTHO pPO3KPUTUKOBA-
HUM» SIK «YTOIliYHa ineonoriﬂ>>4.

ITorogumocs i3 0. O. BononiiilHuM: He3Baxawyu Ha 0e3iu min-
XOMiB 10 NMpOOJIeMU BUHUKHEHHS KOHCTUTYILIOHANi3My NOMiHY€E TMOTJSII,
10 caM TepMiH «KOHCTUTyuUioHanizmM» (dpanu. Constitutionnalisme, Bin
nat. Constitution - ycTpiii, yCTaHOBJIEHHS, MOJIOXEHHS)-3'SIBUBCS BIlEep-
e B aMepMKaHChbKil moiTuKo-npaBoBiit nymui Hanpukinoi XVIII - Ha
nouyatky XIX cToJiTTsl, IK BEpXOBEHCTBO MMCAaHOi KOHCTUTYLil HamI 3a-
KOHaMU ¥ iHIIUMU HOPMAaTUBHUMM aKTaMH, IO BUXOAUIIU B CBiTS.

Ha nymky nocnimnuka K. MakisBaiiHa, Ha eTari CTaHOBJEHHS
KOHCTHUTYIIOHATi3M BHUCTYNaB K OOMeXeHHS JepXaBW MPaBOM, a Ipo-
TUJEXHICTIO KOHCTUTYLIIOHANi3My BBaxajucsl AECNOTU3M i CBaBULIA .
B mopmambuioMy MOHSITTS KOHCTUTYIIOHANi3My HaOyBaJio HOBOTO CEHCY Y
3B'SI3KY 3i 3MiHaMU B CyCTiJIBHUX BiIHOCUMHAX Ta iX Koi ic TM iy i ii iii f o- npa-
BOBOi perjameHTalii. CbOroAHi MOHATTSI KOHCTUTYIIOHANI3MY TTPUUHITO
pO3IIISIIATH B MOJITUYHOMY, GdilocopchbkoMy Ta IOPUIUIHOMY aCIEKTaXx.

Ak 3a3zHavae B.I. Kpycc, npu nepimiomMy HaOJIMXEHHiI KOHCTUTYILLi-
OHAJi3M MOXe PO3TJSIIATUCh y SKOCTi HAIMPSIMKY TMOJITUKO-IIPABOBOTO
0avyeHHs colliaJlbHOTO HaJIeXXKHOT0, 110 MA€ OUIbII YiTKi MOPiBHIHO 3 i-
Jnocodieto npaBa «IIPpUKOPAOHHI 0pi€HTMpM>>7.

4 Viellechner Lars. Constitutionalism as a Cipher: On the Convergence of Constitutionalist
and Pluralist Approaches to the Globalization of Law. Goettihgen Journal of International

Law. Vol. 4.2012. Ne 2. P, 602.

Bosomun FO.0. KoHcTuTyHiliHO-npaBoBe 3a0e3meYyeHHs €BPONMECHKOiI MIXKIepKABHOI
iHTerpamii: TeOpeTMKO-MeTOHA0JIOTiYHiI acneKTH : MoHorpadis / 3a pen. M.O. Baiimyparto-
Ba. K.: JIoroc, 2010. C. 197. . - ., e,

Mcilwain C. Constitutionalism: Ancient and Modern. Ithaca-New York : Cornell
University Press, 1940.P.21.

Kpyec B. Koncrurynuonanusm u ¢puinocodus npaBa: K no3HaBaHuio npodiemsi. IIpaso u
acusno. 1998. Ne 15. C.13.
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YV npexactaBiieHili poOOTIi T€PpMiH «KOHCTUTYIiOHAJNi3M» SIK OCHOBA
¢eHOMEHY TJI0O0AJIbHOTO KOHCTUTYILi3MY PO3YMIi€TbCS Y SKOCTi ITOKT-
PVHAJIBHOTO TOHSITTS, BXWBAHOTO K B IOPUAWYHIN Hayli, Tak i B cyc-
MiJIbHUX Haykax y 1ijiomy. [lepeayciM KOHCTUTYLIIOHAi3M TPaKTYIOTh SIK
IMOJTITUKO-TIPaBOBY iI€0JIOTi0, iCTOPUYHO MOB'A3aHY 3 (GDEHOMEHOM KOH-
CTUTYLIi 1K OCHOBHOTO 3aKOHY AepxXaBu. BogHoyac KOHCTUTYLiOHAJi3M
acoUil0I0OTh 3 TEBHUMU METONAMU YIPABIiHHS AepPXaBHUMU CIIpaBaMU.
KpiM Toro, KOHCTUTYLiOHANi3M TaKOX PO3TISAal0oTh SIK MPakKTUKY Bilmo-

. . . 8
BIAHOIO pPEryjJioBaHHA CYCIUIbHHUX BIZHOCHUH .

i

OpraHizallifiHi OCHOBM OIOCEPEAKOBYE KOHCTUTYLINHUUN am sK
cucTeMa CYCMiJIbHUX BiTHOCWH, YCTAaHOBJIEHUX Ha OCHOBIi i BiAMOBiAHO
no KoHcTUTy1ii, OCHOBHMMMU CKJIAMOBUMMU SIKOTO € NEPKaBHUM i CyCHisib-
HUU nang/

IneosioriuHi OCHOBUM KOHCTUTYIIOHA/Ni3My CKJIaga€e CUCTeMa MpaBo-
BUX ileil, MOTAsIiB, MOHSATH, TE€OPili, 3aCHOBAaHUX HAa MEBHUX HAayKOBUX i
MOJITUYIHUX 3HAHHSIX Ta YSIBIEHHSX, SKa Ma€ 32 MEeTy BILUIUB Ha (Gopmy-
BaHHS 1 PO3BUTOK MPaBOBOI, MOJITUYHOI Ta MOPaIbHOI KYJIbTYpPHU.

CyvyacHuUl yKpaiHCbKWIA KOHCTUTYILIIOHANi3M HaWIOBHIillle BUSIBIS-
€TbCSI Y KOHCTUTYLIMHMUX TpaBaxX, cBobOomax i 060B'SI3KaxX NIOOAWMHHU Ta
rpoMajasiHMHa, B SIKiCHO HOBili opraHi3allii AepXaBHOi BJaau, B peajisza-
1ii ynHHOi KOHCTUTY1IT i B cucTeMi ii oxopOHI/I10

Taxi couieranbHi KOpPiIHHS € NYyXe BaXJIUBUMU, BOHU pPOOIITH
3000B'I3aHHS CIYIIHUM i IPaBAOMOAIOHNUM MOJITHYHUM ITPOEKTOM CBO-
ro Jacy, HanalTh crienudivHe HOpMaTUBHE 3a0e3MeYeHHs, 3alIeBHIO0-

. . 11
4u, 1o riaobanbHe BpAayBaHHA MPEACTaBIA€ CBITOB1I IIIHHOCTI

BenuKuil eHIMKJIONEAUYHUI IOPUAUYHHI cioBHUK / 3a penakuniew akan. HAH VYkpaiun
10.C. Illemmyvyenka. K.: «<lOpuauuyna nymga», 2007. C. 387.
Coerupss O.B.* Illykaina H.I'. Koncruryuiiine npaBo Ykpainu : HaBy. mocionuk. K.:
IOpinkom Inrtep. 2008. C 56.
0 Caoscbka I.€. YKpaiHChbKHMIi KOHCTUTYIIOHANI3M: eTaNM CTAHOBJIEHHS i PO3BUTKY : aBTO-
ped. auc .°: KaHa. wWp. HayK / [H-T nepxkaBu inpasa im. B.M. KOpeusbkoro HAH VYkpainu.
K., 2004. C. 7-12,
Falk Richard A., Johansen Robert C, Kim Samuel S. The Constitutional foundations of
world peace. Albany, N.Y.; State University of New York Press, 1993. 338 p.

11
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Otxe, morogumoch i3 I'. I'. ApyTIOHSIHOM B TOMY, 1110 CbOTO/HiI OCHO-
BHUM 3aBHaHHsAM JoactBa y XXI cT. € rapaHTyBaHHS B JAepXKaBi KOH-
CTUTYILIOHATi3MY, IKWil € OCHOBOIO CTaJIOTO PO3BUTKY CYCHiIILCTBA, KPiM
TOTO, MEPCIIEKTUBU HEAOMYIIeHHs CYCIiJIBHOTO NUcOalaHCy OpraHidHO
MOB'A3aHi 3 Tpo6JieMaM KOHCTUTYIiOHAi3a1ii CyCIiIbHUX BiTHOCHH

VYxpaincbkuit KoHctutyuioHanict C.B. llleBuyK po3risiia€e KOHCTU-
TYLiOHAJi3M SIK «peXUM (PYHKIiOHYBaHHS Aep>KaBHOI Blaau BiANOBIAHO
0 KOHCTUTYILii, MPUIOMY TE€pMiH «KOHCTUTYILIiOHANi3M» Y CYCIiJbCTBI,
B SIKOMY iCHY€ KOHCTUTYIiliHaA nepxaBa (AiSIbHICTh AepXaBU CKepoBa-
Ha TiNbKU Ha 320e3MeYeHHs KOHKPETHUX, HOPMAaTUBHO-BU3HAYEHUX CYCT
MUIBHUX LiJIel 3rilHO i3 3arajJibHO BU3HAaYE€HUMU NPAaBOBUMU NMPUHIIU-
naMu i HOpMaMM), PO3YMIETHCS B IIUPOKOMY 3HaUeHHI ik KoHCcTUTY1Lis,
3aCHOBaHa Ha i1e0JIOoTil KOHCTI/ITYI_[iOHaJ'[i3My»l3. 3okpema, sIK 3a3Havyae
C.B. llleByyKk, TOKTpMHA KOHCTUTYLiIOHANi3My HAIOJSATA€ HA HEMOXJIM-
BOCTi MPOSIBiB CBaBi/ISA A€pXKABHOI BJIall, OCKiJIbKM OPraHiYHOIO Xapak-
TePUCTUKOIO TIPUHIIMITY BEPXOBEHCTBA MpPaBa € CyKYMHICTh BUMOT, TpsI-
MO MOB'SI3aHUX i3 MPUPOTHUM MTPABOM.

OTrxe, noronuMoch i3 B. M. lllanoBaioM, 110 BU3HAYHY POJib Yy
(opMyBaHHiI Cy4yacHOTO KOHCTUTYIiOHaldi3My Ta CTaHOBJEHHi Tranysi
KOHCTUTYLIIHHOTO mpaBa BigirpaB ¢peHOMEeH KOHCTUTYIii IK OCHOBHO-
ro 3akoHy JnepxxaBu. 3a vaciB (eonmanizMy BUpillaJbHOTO 3HAYEeHHS
HaOyJu pi3HOTO poAy AOTOBipHi (hopMHU MpPaBOBOTO peryjJloBaHHS Bil-
HOCUH JepXaBHOTO BiagaploBaHHS, X04a HEPioAKO TaKe peryaoBaHHS
3[IiiCHIOBAJIOCh Ha OCHOBI 3BMYaiB. €Bpomneiichbkiit ictopii XI-XIV cT.
BiloMo 0arato JOroBOpiB (XapTiit) MixX pi3HUMHU BepcTBaMHU i TpynaMmu
(eonanis, 9ki pakTUUYHO MiACYyMyBaJaM HACHIAKU MOJITUYHOI OOPOTHOU
Ta KOpUTYBadu AepXaBHUM naa. Haitbinbm BitoMuMu 3 HUX € Benuka
Xaprtig BoabHocTet 1215 p. (AHruig) i 3onora Oynna 1222 p. (Yrop-

MmKuHAa). 3 YyacoM peryJrBaHHS AePXKaBHO-TOJITUYHUX BiTHOCUH Blaga-

12 Apyronsa I'I. KoHCcTHTYyUMOHAIN3M KaK (DYHIAMEHTAJbHBIA NPUHOUN NPAaBa B NPaBo-
BoM rocynapcrse. URL: http://www.concoiur.am/armenian/stracmre/president/articles/
article-2012.pdf
IITeBuyk C. OcHoBnm KoHcTUTYHmHOI lopucnpyaenunii. XapkiB : Komcym, 2002.
C. 136-137.


http://www.concoiur.am/armenian/stracmre/president/articles/

pIOBaHHS MOYaJW BU3HAYATH SIK NepXKaBHO-TIPABOBE, i BOHO MOCTYMOBO
HaOyJI0o CydacHMX ¢)0le4

Ax caymHo 3ayBaxye pociicbkuit pocaigHuk [. B. JliciuuH, KoH-
CTUTYLIOHAi3M SIK B3a€EMOJisl CYCIiJIbCTBA Ta NepXXaBU iHTETPYETHCS Y
MOJIITUKO-TIPABOBY KyJIbTYypy MOABIAHO: MO BEpTUKAaJi Ta MO TOPU30HTA-
Ji. 3 omHOro OOKy, KOpiHHSI KOHCTUTYIiOHai3My OepyTh CBiif moyaTok
3 MPOTUCTOSHHS MiX iHAMBIIOM Ta CyCHiJIbCTBOM, a 3 iHIIOro OOKY -
KOHCTUTYIIIOHAJi3M HE € YUMOCH i30JIbOBAHUM y CEPEAUHI KYAbTYypU, BiH
MOXe iCHyBaTHW aBTOHOMHO, BiH TOB'sI3aHU Y THCSIYEI0 HUTOYOK 3 iHIIUMU
He MEHII BaXJIMBUMU TPOSIBAMU MOJTITUKO-TIPABOBOTO XUTTS CYCITiJIb-
cTBa Ta )lep>1<aBMl5

Y .mosiTHidHOMY pO3yMiHHI BiTYu3HsIHUX HaykoBliB (M. I1. Op3zixa
Ta KOJIEKTUBY aBTOPiB) KOHCTUTYLIOHAJIi3M - «1l€ MOJiTUYHA OpTaHi3alis
nepXaBu i rpOMaAsIHCbKOTO CYCMiJIbCTBA, Y ¢imocodcbKoMy ceHci - 1e
dinocogdis IOPpUIMYHOTO CBITOTJISINY 3a MOCTyJaTaMu MPaBOBOI AepKaBu,
1o Mae iciopuko-diocoPcbki BUTOKM B TEOJOTIUHIN igeosorii, imesax
MIPUPOTHOTO HpaBa»]6

Apyruit 610K po3yMiHHSI TMOHSTTS «IJI00AJbHOTO KOHCTUTYIIiOHA-
Ji3My» TaKOX Ma€ CBOI 0COOGJMBOCTI, MOB'SI3aHi 3 TMCKYCIiiHUM BU3HAa-
YEeHHSM CYTHOCTI TyoOasni3allii Ta izeosorii rimodajJbHOCTI.

IcToTHUM elleMeHTOM CydYacHOTO KOHCTUTYIIIOHANi3My B YMO-
Bax rjoOaiizauii BUCTynmae HasiBHICTb OCOOJMBMX IpolieCyalbHUX Ta
iHcTuTyuioHanIbHUX MeXaHi3MiB 3aXMCTY KOHCTUTYLii, ii BEpXOBEHCTBA
Hal iHIIMMU HOPMAaTUBHUMMU aKTaMu, 3abe3mnedyeHHs peaizauii gemo-
KpaTuyHuUX npuHuunis. [Ipore, cTypOoBaHi BUKJIMKAMU Ta 3arpo3amMu
raoOanizaiii Ha moyatky XXI cr. mojaitosoru, couionoru, ¢inocodu i,
6e3mocepeaHbO, IOPUCTU IO BChOMY CBIiTy MOYalud MOCIIiIXXKEHHS TpaHC-

¢dopmallii KOHCTUTYLiIOHANi3My B 3a3Ha4e€HUX YMOBaX.

IManoBan B.M. CyuyacHuii KoHcTHTYyUHioHaJi3mM : MoHorpadis. K.: IOpuauuna dipma
«Cankom»; IOpinkom Intep,2005. C. 79.

JIncuuuu JI.B. PoccuiicKuii KOHCTUTYIMOHAJIN3M KAaK MOJeJib B3aNMOIeCTBUS 00uecTBa
MTroCcyaapcTBa: IUC.... KAH/. MOJUT, HAaYK : 23.00.02. CraBponouas, 2004.173 c.

Op3ix M.II. (pex.) IIpo6aemu cyyacHoi koscrurynionaiaictuku. K.: IOpinkom Iurtep,
2011. C. 23.
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HoBiTHi## KOHCTUTYIIiOHANi3M CHOTOJAHI 3a3Ha€ 3HAYHOTO BIUIUBY
npoueciB riaobanizauii i iHTepHallioHalXi3auii Ta Ma€e aganTyBaTUCh OO0
eBOJIIOLIl cepeqoBulla (PO3BUTOK iHGOpPMALIMHUX i TeJeKOMYyHiKallili-
HUX TeXHOJIOTii, cTaluil pO3BUTOK, SIKICTb XUTTS, MiclieBa 1eMOKpaTis
TOIIO).

Himeubka nocnignuusa A. BiHep ciayliHo nmiaMivae, 110 B «rjo0anb-
HOMY KOHCTHUTYILiOHaNi3Mi» CIiBiCHYIOTb ABi JiTepu «K»: y KoHIenTax
«KOHCTUTYLiOHAai3aliss» i «KOHCTUTylLioHali3M». «... Ilpumamae Ha
OYMKY TpPeTs «K», «KOHCTHUTYIis»: Xouya, BOHA TpaJWILiiHO CTBOpPIOBa-
Jlach AJIS TOTO, 1100 TpUMaTH MoaiTuky ypaniB Ilin koHTposiemM». ABTOp
Bu3Hauae KOHCTUTYUiOHAaNi3alil0 K NpPoOLEC, 32 JOMMOMOTIOI0 SKOr0 iH-
CTUTYILIifiHi TOMOBJIEHOCTi B HEKOHCTUTYLIiliHi!l ro0anbHiil cepi HaOy-
Y KOHCTUTYIiMHOI IKOCTi, B TO Yac K XapaKTepPHOIO pUCOI0 KOHCTUTY-
1iOHaNi3My € TeOpeTUYHUM MiAXid, 1110 HajJa€e 3MOTY NOCHIIUTHU Tepexia
BiJ TJ100ai30BaHUX 10 KOHCTUTYLiOHaNi30BaHUX Bi[LHOCI/IH”. A. Binep,
pa3owm i3 nocainHukowm L. OTepom, 3a3Havae, 110 T100ATbHUN KOHCTUTY-
1iOHai3M MOXHa BU3HAYUTHU SIK PAMKOBUU MiXiJl 1O BUBYEHHS KOHCTHU-
TylioHaJsjizauii B rjio0anbHii cq)epi18

Ax 3a3Havae B. 3opbKiH, KOHCTI/ITYHiOHaHiBaHing Ta iHTepHalioHa-
niaauiﬂzo ocHoBHUX [IpaB i cBoOOI (Ta MopsIa 3 iX collianizalli€lo) BUCTY-
MalTh TUTTOBUMU MTPOSIBAMU CYYaCHOTO KOHCTUTYIIIOHATI3ZMY

HaneBHoO, 1110 cIpUAHATTS «riaobanizaiii» Ma€e CKJIagHUN XapakTep,
OCKIUJIBKYM MiCTHUTD SIK BEJIMKi IepeBaru IJisi pO3BUTKY JIIOACTBA, TakK i 3Ha-
YHi MpoOJeMHU Ta BUKJIUKU.

Pociiicbkuii 1OCHiITHUK, TOKTOp iCTOPUYHUX HAYyK M. MyHTSIH, yBa-

Kae, 110 riaobdanizanis, sska BUCTYIMAa€e BiAMOBIAHUM MPOAYKTOM MOENHAH -

17 Wiener A. Global Constitutionalism. URL: https://www.oxfordbibliographies.com/view/

document/0bo-9780199743292/0b0-9780199743292-0092.xml
Wiener A., Oeter S. Introduction: Who recognizes the emperor's clothes anymore?

Inter i lJournal of Constituti I Law. Vol. 14. Is. 3.1 July 2016. P. 615.
19 R 3¢

IlifHeCeHHs 3HAYEHHsS 10 KOHCTUTYUIHOTO MOJOXKEHHs .
20 . N

VYerpeMiiHHsA HafaHHs SBHILY MiXKHAPOAHOrO Xapakrepy
21

3opskun B.JI. UHTErpanus eBponeicKOro KOHCTUTYUHOHHOTO MPOCTPAHCTBA: OTBETHI M

BbI30BbI': 00kaad na Mexcoynap. rougep. <«E0 1p npocmpancmeo Eeponot

u npakmuxka KoHcmumyuy, 20 np yousr», r. MockBa, 26 Hoaops 2006 r. Poccusi u
Koncrurynus B XXIBeke. M.: Hopma, 2008. C. 423-424.
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HSl CTUXiMHUX MpOILeciB CBITOBOTO PO3BUTKY Ta CBiIOMOI LiJiecTipsiMOBa-
HOI HiSIIBHOCTI JI0leit, Bene:

- 1o TpaHcdopMauii 6araTood6pa3HUX HaliOHAJbHUX MPUBATHUX
€JIEMEHTIB Y €AUHY 3arajbHOJIONCHKY LIMBiJi3allilo, MepeTBOPIOIOYU CBi-
TOBY CMiUJIBHOTY HAapoOJiB Y CBiTOBE CYCIHiJbCTBO;

- 10 BigOKpeMJIeHHS JesKUX 3arajJbHONPUNHATUX MPaBUJI MOBE-
NiHKMW Ha TUIaHEeTi, 10 BU3BHAIOTHCS 10OpOBiJIbHO abo ITiJ BIJIUBOM;

- 1o ¢dbopMyBaHHS UiTiCHOI CUCTEMU EKOHOMIYHOIO i MOJITUYHOTO
CBiTOBOTO MOPSAKY Tomo22

dynmgatopu Teopii TII006aNBHOTO KOHCTUTYLIIOHANI3MY, aHIii-
coki BueHi Hx. JI. AyHodd Tta HAx. Il. TpaxrmaH, y cBoiif poGOTi
«DyHKIiIOHATBHUNT MiIXil 10 TI06abHOTO KOHCTUTYIIOHAi3My» Hama-
I0Th BJlaCHE BU3HAYEHHS TJIOOAJIbHOTO KOHCTUTYLiOHaNi3My. BoHu Tiy-
MayvaTh WOTO K «PO3IMUPEHHS KOHCTUTYIHHOTO MUCJTEHHS O CBITOBOTO
MOPSAKY, IO IPYHTYETHCS Ha iesiX, MepeKOHAHHAX i 3000B'43aHH X TaK
caMo, fK IMOJIITUKA YU MpaBoBa NOKTpUHa». KpiM Toro, Ha ix gymKky, ic-
HYBaHH$ TaKOTro iHTePCYO'€KTMUBHOTO PO3YMiHHS € OJHIEI0 3 KJIIOYOBUX
MO3HAYOK TOTO0, 110 3 KOHCTPYKTHUBICTCHKOI TOUKU 30pYy BiApi3HSIE «KOH-
CTUTYUiWHUI» MiXKHapOAHUI MPaBOBUN MOPSAIOK Bill «BUCOKO Jieraaizo-
BAHOTO» MiXXHapOIHOTO MPaBOBOTO nopsme23.

Ha Hamy aymKy, iHTeprnpeTalisi 3araJibHOTEOPETUYHUX O3HAK KOH-
CTUTYLIIOHANiI3MYy Ha TIJI00aJbHUN piBeHb CHpUsAE iHCTUTYLiOHai3auii
Ta CTAHOBJIEHHIO (DYHKIiOHAJIbHUX OCHOB CY0'€éKTHO-00'€KTHOTO CKJa-
Iy SIK HOBHUX Tajly3eil mpaBa - sIK ri100ajJbHOr0 KOHCTUTYLiHOTO, Tak i
rja00ajbHOr0 aAMiHICTPaTUBHOTO TpaBa.

OTxe, 3AIMCHUBIIM aHali3 CYYacCHMX JAOCJiIXEeHb TIJI100aJbHOTO
KOHCTUTYILIOHATi3My MOXHa 3pOOUTU BUCHOBOK, IIO Yy Cy4YacCHill MixX-
HapojaHilt HaykoBiit IHtepnperanii I'mob6anbHuit KoHcTUTyuioHaNi3m
CIIpUMAETHCSH:

1) sk ideonocin, akademiunHuii ma noaimuuHUil NOPA0OK OeHHUIL,

KOHcmumyuyiilHe MUCAeHHA Ma 2epMeHe8mMUYHUL Npuliom, 10 TIpomnarye

22 Myntsan M.A.: 'no6anusanus: uro 3to takoe? URL: http://wvw.perspeWvy.info/history/
globalizacija_chto_eto_takoje_2007-01-01.htm

3 Dunoff L., Trachtman J.P. Ruling the World? Constitutionalism, International law and
Global Governance. 2009. P. 414.

20


http://wvw.perspeWvy.info/history/

3aCTOCYBaHHS KOHCTUTYUIMHMX TPUHUMUIIIB Yy MiXHapoAHO-TIPaBOBiii
cepi. 3azHaueHe BU3HAYEHHS HaJleXXUTh aBTOPCTBY NOCTiAHUIII AHHe
H6T6p624;

2) sk mixcoucyunainapuuii nioxid, 1o o00' €1HYe CBITU NpaBOBOi Ta
noJiiTuuHol Hayk. OpuriHaibHa iges [N106aaTbHOTO KOHCTUTYLiOHAIZMY
SIK MiXIWCUMIUIIHApHOTO Tiaxoay 6a3yeTbcst Ha inessx Kpicriana Tomy-
mara, Moxana ®posaiina, Apmina don bormannmi " ;

3) Ak nioxid, y uyeHmpi AK020 AeICUMb <«NepeoCMUCAEHHSA KOH-
cmumyyilinoco npaga 3 Ypaxy8amHsM NePCHeKmU8U Nnosieu 2A00aNbHUX
epomaosan». Hanawouu BiaacHe aBTOpCcbKe BU3HaueHHS, IHroand IlepHic
3a3Havya€e, IO TI00aNlbHUIN KOHCTHUTYIIOHANI3M - 1€ <«...pO3MIHPEHHS
KOHCTUTYILIOHANi3My 3a MexXi aepxaBu», i 1o BiH (ABT. - [7100anb-
Huit KoHCTUTYLIIOHANI3M) «BMillly€ iHCTPYMEHTHU Ta MPOULECHU s 3a-
CHYBaHHSI, opraHizallii Ta oOMeXeHHs JIETiTUMHOI NyOJiyHOT BJlagu Ha
rjao0ajbHOMY piBHI SIK cIipaBa Joaei, sKi HajlalTh co0i MpaBOBUI cTa-

26
TyC rJ100aJTbHOTO rpoMagdHCTBa»

Jocainuuusi Anne IleTepe TaKOXK BNeBHEHA B TOMY, IO I100aJIbHHII KOHCTUTYHiOHATI3M €
aJeKBATHOIO PeaKIi€l0 HA Ae-KOHCTHUTYUiiiHi/i BNJUB rjio0ajJbHOro ynpaBJiHHsS Ha HaWio-
HaJIbHI MoJiTAKo-npaBoBi mopsaaku. Peters A. Strands of global constitutionalism. 7he
Encyclopedia of Political Thought. First Edition. Edited by Michael T- Gibbons, 2015.
P. 1-4; Peters A. Simple internationalrights, global constitutionalism and scholarly methods.
1-Rl.:  http://voelkerrechtsblog.org/simpte

and-scholarly-methods/; Peters A. Global constitutionalism. URL; http://www.mpil.de/
files/pdf4/Peters_Global_Constitutionalism2.pdf; Peters A. Introduction' inAnne Peters,
Manuel Devers, Anne-Marie Thevenot-Werner and Patrizia Zbinden (dir.). Les acteurs
dans Tere du constitutionnalisme global. Actors in the Age of Global Constitutionalism,
coll. UMR de droit compare de Paris. 2014. vol. 35.200 p.

Tomuschat C. International Law: Ensuring the Survival of Mankind on the Eve of a
New Century. Recueil des Cows de I'Academie de Droit International. 1999. Vol. 281.
P. 9-438. 72-90; Frowein J, Konstitutionalisierung des Volkerrechts. Volkerrecht und
Internationales Privatrechtin einem sich globalisierendeninternationalen System. Berjchte
DGVR. Bd. 39. Heidelberg, 2000. P. 427-448; VonBogdandy, A. Constitutionalism in
International Law: Comments on a Proposal from Germany. Harvard International Law
Journal 47 (2006), 223-242.

Pemice I. Global Constitutionalism and the Internet. Taking people seriously. HUG

Discussion Paper Series, 2005. Ne LP. 10.
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4) sk rwpucnpydenyiiina nosuyis, 110 Ma€ Ha METi ONMUCATU TIKUOO-
Ky CTPYKTYPY NOCT-HalliOHaJbHOTO MpaBay CBOIX npo;{Bax27;

5) sk napacoavkoséa konuenyis. HesBaxarouud Ha MPUXUIBHICTH IO
KPUTHUKHM TJI00aJIbHOTO KOHCTUTYIIOHANi3My, fociaigHuK KpictiaH @ oabkK
po3yMi€ ri100albHUN KOHCTUTYLiOHAMI3M SIK «...MApacoJbKOBY KOHILIEM-
1ito, mo o6'emHy€e Garato pi3HUX aBTOPiB, SIKi a00 OMUCYIOTh CyYaCHU
MpaBOBUI MOPSANLOK KOHCTUTYUIHHUMU TepMiHAMU - K KOCMOTOJITUY-
HUi1, 6araTopiBHeBUIi, reTepapxiuyHuii, - a60 3axXMIIAOTh KOHCTUTYILil -
HUI PO3BUTOK «IMOCT-HAL[iOHAJIbHOTO cy3ip'ﬂ»28;

6) AK cyuwacHuil noaimuko-npagosuil npoexkm. J s Kpalioro posy-
MiHHSI KOCMOTIOJITUYHOTO TBEPJAXEHHS KOHCTUTYLiOHANi3My BapTo 3a-
3HAYMUTH Tpali nociaigfHuka Martiaca Kyma, akuii 10CiigXy€e KOHCTUTHU-
TylioHalli3M y nepxkaBax i 3a ix MexamMu ;

7) Ak eaay3v coyianbHux Hayk ma npaea. 3anpoONOHYBaBIIU KOH-
LIeTITyaJibHi po3'siCHEHH Ta 3araJibHi "nediHiuii, nociainHuus A. Binep
BUCBITJIIOE I100AJIbHUN KOHCTUTYLiOHAJi3M SIK OCOOJMBO TMOTPiOHY HO-
CJHiAHUUBKY MpOTpaMy y coliaJbHUX HayKax Ta HpaBi30

BpaxoBywouu nopo6OK aBTOpiB, sIKi MOCHIJAXYIOTb KOHLEINT <«IJIO-
0anbHUN KOHCTUTYLiOHATi3M», MOE aBTOPChbKe OauyeHHS TJI00AaJTbHOTO
KOHCTUTYILIIOHANi3My 0a3yeTbCsl Ha PO3yMiHHI MOTO SIK KOHCMuUumyyiiHo-
20 ekcnepumenmy (depe3 cydikc «-izm»). Ha Molo aymKy, riiobanbHUM
KOHCTUTYLIIOHANi3M MOXe OyTu poO3rJasgHYTul gK crneuudiuyHa dopma
CY4aCHOro KOHCTUTYLIIOHaNi3My 3 €KCIEepUMEHTaJbHUMU PUCAMU, IO
CIIpUSIE MONAJBIIUM TpaHCchOpMaLisiM MiXXHApOAHOI MOJIITUYHOT CUCTe-
MU Ta MiKHAapOJHOTO MpaBa

27
Krisch N. Beyond Constitutionalism: The pluralist structure in postnational law, Oxford

University press, 2010. P. 52-57.

Volk Ch. Why Global Constitutionalism Does not Live up to its Promises. Goettingen
Journal of International Law, 2012. Vol. 4. Ne 2. P. 554.

Kumm Mattias. The cosmopolitan turn in Constitutionalism: On the Relationship Between

28

29

Constitutionalism In and Beyond the State. C itutionali: International Law and
Global Governance, Cambridge, 2009. P 258-324.

Wiener A. Global Constitutionalism. Constitutionalism: Mapping an Emerging Field,
2011. URL: https://www.oxfordbibliographics.com/view/document/0obo-9780199743292/
0b0-9780199743292-0092.xml

Lvova 1. How Global Constitutionalism Is Related to Domestic Constitutional Conflicts?

30

31

Hungarian Yearbook of International Law and European Law, 2015. Eleven International
Publishing, 2016. P. 383-395.
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. . 32
Y TakoMy KOHTEKCTi, B3sIBIIM 3a OCHOBY cymxeHHs1 M. Il. Op3six

Mnpo Te, IO IPUIAMYHMIN MiAXid A0 KOHCTUTYLiOHaNi3My Iependavyae
NOKTPUHAJIbHY OCHOBY (KOHCTUTYWilHi imei Ta morasiau), KOHCTUTYLiil-
HO-HOPMAaTUBHi NpUNKMCHU Ta KOHCTUTYUiliHi Tpaaullii, 110 00YMOBJIIOIOTH
KOHCTUTYIIIfHY MPaKTUKY, CBOEK YEepProld MOXHAa 3acCTOCYyBaTH BHUIIE
OKpecJieHy eJeMeHTHY XapaKTepUCTUKy, HamaHy M. Opsixom, y Tomy
yuciai W A8 Cy4yacHOro KOHCTUTYLIiOHali3My B yMoBax [io0anizauii
(TOOTO HalaTU €JIEeMEHTHU I100aJlbHOTO KOHCTUTYLiOHANI3MY):

1) enobasvna koncmumyuyiiina npasoceidomicmes (raodaltizallis
KOHCTUTYLiIMHOTO TpaBa 3AiMCHIOETHCS 3aBASIKM rjobaiizauii nmpaBoBoi
cBigoMocTi (mepexia Bil JOKaJbHOI 10 MJaHEeTaAapHOI MPaBOCBiAOMOCTI).
Po3mupeHHsT KOHCTUTYLWIWHOTO MUCJEHHS JO CBiTOBOTO MOPSIIKY, IO
I'PYHTYETBCS Ha iesIX, MepeKOHaHHIX i 3000B'sI3aHHIX TaK caMo, K I0-
JitTuka abo npapoBa goktpuHa). (Ix. JI. Aynod¢ Ta JIx. I1. TpaxT™man);

2) KoHcmumyuyiilHo-npaeoge pecyno8aHtHs 2100AAbHO20 YNPAGAIHHS
(cTBOpEHHS rj00ajibHOI colliabHOI cUcTeMU (rJ100ajJbHOr0O CIHiBTOBApU-
cTBa) 3 Iri100ajJbHUM (BCeIJlaHETApHUM) JEMOKpPATUYHUM YNpPaBIiHHSIM
Ta TI00aJbHUM KOHCTUTYLiiHUM mipaBoMm). (P. q)aJ'[LK33, A. H6T6p034,
B. BOFaTPIpbOB35, I0. BOJIOLHI/IH3 , B. LII/IpKI/IH37);

32
33

Op3ix M. I1. [Ipo6aemu cyyacHoi roncTuryuionaxictiiku. Kuis: FOpinkom Intep,2011.272c.
Falk Richard A., Johansen Robert C, Kim Samuel S. The Constitutional foundations of
world peace ... 338 p.

34 Peters A. Compensatory Constitutionalism: The Function and Potential of Fundamental
International Norms and Structures. Leiden Journal of International Law. 2009. Ne 3,
P. 579; Peters A. Strands of global constitutionalism. 7The Encyclopedia of Political
Thought. First Edition. Edited by Michael T. Gibbons, 2015. P. 1-4; Peters A. Simple
international rights, global constitutionalism and scholarly methods: URL: http://
voelkerrechtsblog.org/simple-intemational-rights»global-constitutionalism-and-scholarly-

methods/; Peters A. Global -constitutionalism. URL: http://www.mpil.de/files7pdfd/
Peters_Global_Constitutionalism2,pdf; Peters A. Introduction’' in Anne Peters,,Manuel
Devers, Anne-Marie Thevenot-Werner and Patrizia Zbinden (dir.) Les acteurs dans I ere
du constitutionnalisme global. Actors in the Age of Global Constitutionalism, coll. UMR

de droit compare de Paris, 2014. Vol. 35. P. 21-23.
35

36

Borarsipes B.B. 'no0ax3auus npasa: aproped. auc.... 1-paopuja. sayk. 2012.25 c.
Bonomun 10.0. KoHcTuTyuiiiHO-npaBoBe 3a0e3meYeHHs] €BPOMECHKOI MikKJAepKaBHOI
iHTerpanii: TeopeTNKO-MeTON0JIOTiYHI acnekTu : MoHorpadis / 3a pean. M.O. BaiimypaTto-
Ba. K.: JIoroc, 2010. 426 c. .

37 KoHCTUTYyUHOHHOE NMPaBo 3apy0eKHBIX CTPaH : yueOHUK / moxa pex. B.E. Yupkuuna ; Un-
CTUTYT rocynapcrea u npasa PAH. 7-e u3n., nepepa6. u non. M.: Hopma: UTH®PA-M,
2012. 608 c.
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3) enobaavhi  KoHcmumyyiiini  npagogionocunu (MOWMpPEHHS  inel
HallioHaAbHOI AepxXaBu SK (GOPMM IHCTUTYILiOHANi30BaAaHOTO CITiBTO-
BapucTBa MOXe BBaXaTHCh «(piHAJbHOIO KpaNKol» KOHCTUTYIIil-
HOro 3abe3meyeHHs MiXAepXaBHUX TJobani3aumiiHUX TIpoleciB).
(P. PO6epTC0H)38;

4) enobanvna KoHcmumyyilina 3axkoHHicmb (30ibLIEHHST iHTEHCUB-
HocTi rao6ainizauii cBiTy B XX CT. okpecauyio TeHASHIi0 10 MPUNHITTS
B 0OaraTboX KpaiHaX CBiTy KOJEKCiB Ta MUCAHUX KOHCTUTYLIiH, 110 MpU-
3BEJIO 10 MiJABUIIEHHS pOJli 3aKOHY SIK IXKepena npasa). (B. boratuproB);

5) enrobanvui maesponelicbKi KOHCMUMYUIUHO-HOPMAMUBHI nOCMY -
aamu (MiXHapoAHi MpUHUMNOMU Ta HOpMU - CraryT OOH39, I'nobanbHa
Xaprist 36MJ‘Ii40, XapTisi OCHOBHUX NMpaB €BponencbKoro C0103y41, Jlica-
6oHcbhKka yroaa 2007 p.42, JlokymeHT KoneHrareHcbkoi Hapanu KoHde-
peH1ii 3 moacbkoro BuMipy Hapanu 3 6e3mneku Ta cniBpoOiTHULITBA B €B-
poni43, IMapusbka Xapris aas1t HOBOi €BpOHI/I44, Heknapaliii Ta KOHBEHLIT 3
MUTaHb CTAJOTO p03BMTKy45 TOIIIO).

IMoronumocs 3 A. Tletepc, o Koo cy0'eKTiB rj100ajJibHOTO KOHCTU-
TYLiOHaNi3MYy ciclanaloThb: - "

1) nepxxaBM Ta iHAMBIAM (30Kpema, Ha Hally AYMKY, TPYNH iHTe-
peciB),

38 Robertson R. Globalization: Social Theory and Global Culture. London: Sage, 1992.P. 67.

Cratyr Opranizaunii O6'ennanux Hauiii i Craryr Mixunapoanoro Cyay Bin 26,06.1945.
URL: http://zakon4.rada.gov.ua/laws/show/995_010/page2

Odiniitnmii reker Xaprii 3emai. URL: http://www.earthcharterinaction.org/content/pages/
Read-the-Charter.html

Charter of Fundamental Rights of the European Union. OJC 326.26.10.2012. P.391-407
(GA).URL:http://data.eurOpa.eu/eli/treaty/char_2012/0j

39

40

41

42 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing

the European Community, signed at Lisbon, 13 December 2007. OJC 306, 17.12.2007

P.1-271.URL: http://data.europa.eu/eli/treaty/lis/sign
43 Jlokyment Konenrarencokoi Hapanu Kondepenuii 3 moncokoro sumipy, Hapagm 3 Ge3-
neKku Ta cniBpodiTHuuTea B €Bponi Bix 29 rpasus 1990 p. URL:http://zakonl.rada.gov.ua
44 IMapusska Xaprisa niast HoBoi €Bponu, npuiinaTa nepxasamu-yyaesuusimu HBCE 21 smc-
Tonaxa 1990 p. URL: http://zakonl.rada.gov.ua
43 Hekaapauis Pio-ge-’)KaHeiipo moa0 HAaBKOJIMIIHLOIO CepejlOBMINA Ta PO3BHTKY Bijg

14.06.1992. URL:  https://zakon.rada.gov.ua/laws/card/995_455


http://zakon4.rada.gov.ua/laws/show/995_010/page2
http://www.earthcharterinaction.org/content/pages/
http://data.eurOpa.eu/eli/treaty/char_2012/oj
http://data.europa.eu/eli/treaty/lis/sign
http://zakonl.rada.gov.ua
http://zakonl.rada.gov.ua
https://zakon.rada.gov.ua/laws/card/995_455

2) MiXXHapoJHi opraHizaillii,

3) TpaHCHaAUiOHAJNbHI opraHiaauiI46

CBOEI0 Ueproo, ifeooris r106aaIbHOro KOHCTUTYILIIOHANI3MY TTOBU-
HHa CTBOPIOBATUCH i3 BUKOPUCTAHHSAM TaKUX IOPUAMIHUX KOHCTPYKILiiA,
sKi OynyThb BiAMOBiIaTW CydyacHMM peallisiM 3 ypaxyBaHHSIM OCHOBHUX
MPUHLUIIB MiXXHapOAHOTO MpaBa, i B 0COOJMBOCTI MPUHILIUNY CyBEpeH-
HOIT piBHOCTI nepxas.

3ailiCHUBIIM aHali3 OCHOBHUX (DYHKIIiH T100aTbHOTO0 KOHCTUTYLIO-
HaJIi3My, MOXHa BU3HAYUTH OTO KpUTEPialbHi XapaKTepPUCTUKM, a caMe:

- BBaxaemo, IO 00€KkmHa CKJIaAOBa XapaKTePUCTUKU TIOOATb-
HOTO KOHCTUTYILIOHAi3MYy MPOSIBISIETLCS B TOMY, 110 00'€KTOM TJI00ab-
HO1 KOHCTUTYLIIHOI NiarHOCTUKM BUCTYNAIOTh TJiobajizaliiiHi nmpoiecu,
B TOMY 4ucJi GYHKIIOHYBaHHS I100aJbHOTO yIIpaBIiHHS;

- HOpmMamueéna CKJIaJoBa XapaKTePUCTUKU TI0OATHHOTO KOHCTH-
TYlLiOHaNi3My MICTUTBCSl B Jeralli3allii MiXkHapOJHOTO IpaBa;

- opeaHizayiliha  CKJIaZoBa TJI00ANbHOTO KOHCTUTYIiOHANI3ZMY
MICTUTBCSI Yy BimoOpaxXeHHi B MOro imesx AeMOKPaTHUYHOTrO CHOCO0Yy
YCTPOIO Ta PO3MOALITY BJaau, 3 MOAAJBIIOW iHCTUTYLiOHAJi3alli€l0 Y BU-
IJIsiAi OpraHiB BJaau, B YOMY TaKOX IMPOSBISETbCS ycTaHOBYA (DyHKILis
rao00ajJbHOTO yIpPaBJiHHS.

Ockinbku iiest 1100aJbHOTO KOHCTUTYIIOHATi3MY OCTAaTOYHO 1€ He
3HaMIIa CBOTO 3aKpillJIEHHSI B MeXaxX OJHOTO HOPMaTUBHO-IIPaBOBOTO
aKTy, TOKTPUHA TJ0GaJIbHOTO KOHCTUTYLIOHAJi3My BXe cTaljla HaiiBax-
JIMBIIIOIO CKJIAJIOBOIO 3arajbHOl Teopii T1o6aJbHOTO KOHCTUTYLIiMHOTO

Ta rja00ajJbHOTO aAMiHICTPaTUBHOIO IpaBa.

Peters A. totroduction' in Anne Peters, Manuel Devers, Anne-Marie Thevenot-Werner and
Patrizia Zbinden (dir.) Les acteurs dans I'ére du constitutionnalisme global/ Actors in the
Age of Global Constitutionalism, coll. UMR de droit compare de Paris, vol. 35. Paris,
Societe de legislation comparee, 2014.200 p.
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1.2. IneiiHO-KOHUIENTYAJbHIi
Ta iCTOPUKO-NPaBoOBi 3acaau rjiod6ajibHOTO
KOHCTUTYIiOHAdI3MYy

I'moGanbHUI KOHCTUTYLiOHANi3M 0a3yeThbCsl Ha HAYKOBUX KOHIIEI-
LiSIX TJ106aTbHOTO KEPOBAHOTO CBITY, IO 3'IBUJIMCH HAaMpHKiHIi XX CT.

IcTopiss Mae myxe GaraTo NMpUKJIaAiB HaMaraHHs 00'€IHATH CBIT y
paMKax pi3HUX TOJITUYHUX, COILiaJlbHO-EKOHOMIUYHUX abo peniriiHux
CTPYKTYD, a IIe, CBOEIO Yeproio, MOXHa BBaXaTW MepIIMMU HadyepKaMu
JUISE TTIOPTPETY TJ00aJIbHOTO KOHCTUTYILIIOHAi3MYy.

VY kiHui XX cT. poO3KBIiT KOHCTUTYILiOHaJli3My IO BCbOMY CBITY
MiJ BOJUBOM HEOOXiAHOCTI KOJEKTUBHOIO BUPIlIEHHS TIJI00aJbHUX
npobjeM Yy KOHTEKCTi iHTepHallioHaxi3auii Ta riaodanizauii (kKiHeub
1980-1990 pp. - MmixHaponHuii TepopusM, BiliHa y [lepcuncekiit 3atoui
1991 p., BiitHa B KocoBo y 1998-1999 pp.) umie pa3 npuBepTae yBary Ao
MPUHIUIIB, 110 MOBUHHI OyTU MiJl OXOPOHOIO J€pXKaB.

VYV nepuwiit nexani XXI cT. 3MiHIOETHCS BiJHOLIEHHS 10 3HAUYEHHS Ta
poni Paau besnexu ta MixHaponHoro Cyny OOH. Inei K. Tomymara
HaOyBalOTh HOBOTO CEHCY Ta OTPUMYIOTH TMONANbIIOTO PO3BUTKY. Tak
onHielo 3 KoHuentyaabHux HoBauliih K. Tomymiara craia xBaaidikaltis
BaXXJIMBUX YTOJ Y SIKOCTi MapajellbHUX KOHCTUTYIi!l MiXXHapoIHO-TIpa-
BOBOTO XapakTepy, TOOTO y SKOCTi MiXXHaAapOOHOTO TpaBa, 10 Ma€ MOaar-
KOBY (YHKIIil0, MTpUTaMaHHY Iep>XaBHOMY KOHCTUTYLiiiHY nipaBy. K. To-
MYIIaT yBaxae, M0 MPUHIUMNKA MiXXHAPOTHOTO TMpaBa HOCSTh HE IPOCTO
NOTIOMIXHUHN XxapakKTep Mo BifiHoueHHIO Jlo AepxXaB Ta iX KOHCTUTYIiH,
ajle 1 Mae 3acHOBHUUBKY (GyHKUio. TpamuuiiiHa poJib MiXHapoAHOTO
MpaBa MO0 PeryJI0OBaHHS MiXHapOIHUX BiTHOCUH NOTOBHIOETHCS KOH-
CTUTYUiiHOIO (QyHKILi€ Ta PYHKLi€, MPUTAMAHHOIO HalliOHAJIbHOMY
aJIMiHiCTpaTUBHOMY i NMpMBaTHOMY IpaBy. MixHapoaHe TNpaBo BOaya-
€TbCSl SIK YHiBepcaJbHUU 1a0OJOH CYCIiJIbHOTO )KI/ITTH47. HoBa xBuns

CBITOBOTO KOHCTHUTYIIOHaNi3My OKpPECTI0€ HOBY 30BHIIIHIO HPaBOOXO-

47 Tomuschat C. International Law: Ensuring the Survival of Mankind on the Eve of a

New Century. Recueil des Cows de VAcademie de Droit International. 1999. Vol. 281.
P. 72-90.
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pPOHHY (YHKIIiIO nepkaBu, pO3KpUBalOYU HOBi XxapaKTepHi pucu cyyac-
HOTO KOHCTUTYLiOHAi3MYy.

Ha mexi XX cr. HiMmeubskuit aBrop I'. Tpumens (1868-1946) pospo-
OuB Teopilo IMpo crniJibHy BoJito. Ha itoro aymKky, BHYTpillHbOJEpXKaBHE
MMpaBO MOXE€ CTBOPIOBATUCH BOJIEIO ONHi€l AepxXaBWU, MPOTE B MiXHa-
pPOIHOMY CITiBTOBapUCTBI JIJIsi CTBOPEHHS MpaBa HEOOXiMHO 00'€THAHHS
BOJIb OKpPEMUX JepxXaB. Y pe3yJibTaTi TAKOTO MOENHAHHS BUHUKAE IO-
siBa HOBOTO (DeHOMeHa - CIiJIbHOI BOJIi, siKa i 3a0e31meuyye 060B'I3KOBICTh
MixHapoaHoro npaBa. lupoky BinmomicTs orpumana pob6ora I', Tpu-
neas «MixHaponHe i BHyTpilniHboaepxaBHe npaBo» (Volkerrecht und
Landesrecht), wo Buiimnay 1899 poui, B sikiit BU3Ha4€HO OCHOBHI KOH-
LHerniii ayamizmy

®paHy3pkuit nocnigHukK MixHaponuoro npaba K. Ccene (1878-
1961), nponosxyrouu inei Emins Jiopreiima i Jleona [Jiori, BucyBaB Ha-
CTYMHY T€3y PO Te, 110 MiXXHAPOJAHE MPaBO € BUILKUM IO BiIHOLIEHHIO 10
BHYTpPIillIHbOAEPKABHOTO MpaBa, OCKiJTbKM BOHO BiloOpaxa€e 06'eKTUBHE
npaBo OifbII WUPOKOI crifibHOCTI. Ha ftoro nymKky, MixkHapoaHe mpaBo
PO3BUBAETHCS LIJISIXOM OTPUMaHHS HaJHalliOHaJbHUX BJIACTUBOCTEH, a
MiXHapoJHa CIiJIbHOTAa pO3BUBAETHLCS B OiK CBiTOBOI nepxkaBu. Jepxas-
Hi OpraHu AilOTh B iHTepecax BiIMOBiAHOI Aep>XXaBy i BOJHOYAC BUCTYyIA-
I0Th BiJl iMEHi MiXXKHapOJHOTrO CIiBTOBapucTBa (3aKOH (hYHKI[IOHAJIbHOTO
po3nBoeHHS - la loi du dedoublement foncn’onneﬁ‘g.

3a Takux YMOB i HaOyBalOTh 3HAYHOTO MOWIMPEHHS ifei «rjiobdaib-
HOTO KOHCTUTYIiOHai3My» - HOBOT KOHILIEMIIii, sKa OOPOHUTb 3aXUCT 3a-
CTOCYBaHHS KOHCTUTYLiAHUX MPUHILIMUIIB Yy MiXKHAPOJAHO-TIPaBOBiil che-
pi Ans 3a0e3neyeHHs MiXXHApOJAHO-MPaBOBOTO MOPSIKY.

Ak mu exce 3aznauaru, mepmin «2n00aNbHUU KOHCMUMYUIOHANIZM»
ynepuie docaioue II. @aﬂbzcjo, npome, Ha Hauwly OYyMKY, nepuia TpYH-

moena poboma 3 npobaemMamuxku 2A00aAbHO20 KOHCMUMYYIOHANIZMY

Jus. Tripel H. Volkerrecht und Landesrecht, 1899. S. 88 uur. no Toacteix B.JI. Kypc
MeXKIYHApOIHOro npasa : yueoHuk. M.: Bparepc Kanysep,2009.1056 c.
La philosophie du droit international de Georges'Scelle. URL: http://www.denistouret.net/
ideologues/Scelle.html

50 Falk Richard A., Johansen Robert C, Kim Samuel S. The Constitutional foundations of
world peace...
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b6ynra Hanucawma Himeywvkoio docaionuyero Awnne Ilemepe y 2005 poui,
nio Hazeor <«Kopomko npo enobanvHuii konHcmumyyionanrizm» («Global
constitutionalism in a nutshell’»> - aneniiicokoro M060}0)51.

Ilpome Haligaxcaugivium HaAyKoguM O0dCePeaoM, WO NOPOOUAO
idei enobanbHo20 KOHCMUMYUIOHANIZMY, € poboma HimMeybKo2o 00CAi0-
nuka M.  ®@posaiina «Koncmumyyionasizayis — MincHapooHoeo npasa»
(«Konstitutionalisierung des Vdlkerrechts» - Himeyvkoro M060}0)52.

bepyuu no yBaru, 1o TeoOpeTUYHi Ta NpaKTUYHIi MiAX0IM 10 TJI00aNb-
HOro KOHCTUTYLiOHAJIi3My He € JIiHIiHHWMU, NTOPEYHO HajJaTHu BiAIOBiIb
Ha 3alUTaHHS: IKi MOXHA 3alPONOHYBATH aJbTePHATUBHI PillleHHS IS
BU3HAYEHHS MeX Ii€l KOHUEMI il rJ106albHOro KOHCTUTYLIiOHAi3My, Ta
SIKUM YMHOM Oyne ImpauloBaTh JaHUN MexaHi3M IJsl MiATPUMKHU MiXHa-
POIHUX PETYJSITOPHUX CTaHIApTiB?

OcKinbKM Ha CbOTOAHILIHIN AeHb BigcyTHi ['mobanbHuii (Bcecsit-
Hiit) Ypan, nob6anbHa (BcecBiTHs1) KoHCTUTY1isI Ta HE iCHY€E €IMHOTO
LIEHTpaJbHOTO 3aKOHOIaBuyoro opraHy - ['nobanbHoro (BcecBiTHBOTO)
I[MapnaMmeHTy, QPYHKIIiIIO CTBOPEHHS MiXHapOIHUX PETYJISITOPHUX TOKY-
MEHTIB BUKOHY€E 3HayHa KiJbKiCTh MiXHapOIXHMUX iHCTUTYLill. OnHaKk,
3pOCTaHHS OOCSTIB ynpaBJiHHS 3a Me€XaMU MiXKHApOJIHOTO yrNpaBJiHHS
cTajo O00'€EKTUBHUM MIATPYHTSAM Ui MOSIBU iHCTUTYLi#l rjoGalbHOTO
ynpaBJiHHA (crnelnianizoBaHux areHiiii, nporpaMm i dpouniB OOH, inH-
mux nop'szanux 3 OOH opraHizauiit Ta cniJibHOT, GaraToHallioOHaJb-
HuX ¢iHaHCOBUX T'pyI, O0aHKIB Ta opraHisalliif, perioHaJlbHUX OpraHi-
3aliil Ta iH.).

Ax cnymHo Bkadye O. H. Bapa6aHOBS3, NUCKYCil po TrjiobanbHe
yrnpaBJliHHSI Ta WOro pojib Yy CyyacHill CBITOBiil MOJIiTULII PO3TOPHYIUCS

cepel NpeJcTaBHUKIB KOHCTUTYUiHHOT IOKTPUHU 1ie HanpukiHui 1990-x

! Peters A. Global Constitutionalism in a Nutshell. Liber amieorum Jost Delbrack, 2005.
P. 536.

52 Frowein J. Konstitutiotialisierung des Volkerrechts. Volkerrecht und Internationales
Privatrecht in einem sich globalisierenden internationalen System. Berichte DGVR.
Bd. 39. Heidelberg, 2000. P. 427-448,

53 Y nanomy gociiaxkeHHi riaodajibHe ynpasJiHHSA PO3YMIi€ThCs SIK MOJITHKO-LPABOBA B3a-

€MOisA cy0'€KTIB MiXKHADOJAHUX Bi/IHOCUH 3 METOI0 BHPIilIEHHS II00AJbHUX NMPOOIeM.
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pOKiB, TOOTO B Mepiol PO3KBITY HOKTPUHU «iHTEpPHaUiOHaNi3My i TJO-
O6anizmy». Y toit vac CrnonyveHi lllTatu AMepuku nmepMaHeHTHO Hama-
rajucsi MpocyBaTu CBOIO MOJIITUKY B CBIiTi B SKOCTi CIiJIbHOTO BUpasy
NIEMOKPATUUYHUX iHTEpPeCiB MiXkHApOAHOI CHiAbHOTU. 30KpeMa 3a3Haya-
jocs, ocobauBo micas noAit y KocoBo, Mpo BUTMCHEHHS MOpPajJbHUMU
Ta IeMOKPATUIYHUMH iMIIEpaTUBAMU 3aCTAPiIUX i «HEOZOCTATHIX» HOPM
Craryty OOH, npo npaBo CBiTOBOi CMiJIbHOTU Ha BTPYYaHHS y CIpaBU
He3aJIeXHUX nep)KaBS4

[Tiznime Bka3zaHi inei 0ysno BimoopaxeHo B JlokymeHTi KonenrareH-
cpkoi Hapanu KoHdepeH1ii 3 moacekoro Bumipy Hapanu 3 6e3mnexku ta
cuniBpobitHuutea B €Bponi (nani - HBCE) Bin 29 tpaBus 1990 p. ta
IMapu3sbkiit Xaprtii 1t HoBoi €Bponu, NPUNWHITOI AepKaBaMU-yYaCHU -
kamu HBCE 21 nucronana 1990 p.SS, B OCTaHHIill CBOEIO 4eprow 3a3Ha-
YaeThCs, IO NepkaBa Ma€ HaaMipHY Bialy, TapaHTi€l0 SKOi BUCTyMae
ImoBara Jo IpaB JIOAWHU i1 OCHOBHUX cBOOOM, iX HeBil'eMHICTh i TapaH-
TOBaHICTh 3aKOHOM.

CporofiHi BCe yacTillle B HayKOBUX MyOJiKallisix MOXHa MmodayuTu
inei, 1Mo icHyoui HagaepXaBHi MOJITUYHI iHCTUTYTU MOCTYNIOBO MalOTh
MOCTYMUTHUCS CUCTEMi «IJI00aJbHOTO YIpaBliHHA 6e3 ypsay», 3aCHOBa-
Hilt Ha po3yMiHHi CIiBTOBApUCTBA I€MOKPAaTUYHUX JePXKaB IK «IIMPOKO-
ro yHinoJjsi» CBiTOBO1 CIiJIbHOTHU B HiJ‘[OMy56.

VYxpaincbkuit pocnignuk b. B. babGiH migkpeciaioe, 110 CbOTOAHI
Bce Oinblie «CTUPAETHCS MeXa MiX HalliOHaJbHUMU Ta MiXKHAapOJAHUMU
YIOpaBIiHCBKUMU CTPYKTypaMU, 3'SABISIOTBHCS MepeXeBi peTyIsiTUBHI
YTBOPEHHS, 1[0 NiloTh y dopMari rimobdbanbHOTO ynpasiaiHHs». Lle, cBoe

Yyeproio, 3MiHIOE BUMOTHU 10 GOPM, SIKi MiCTSITb HOPMU [UJISI peTyJI0OBaHHS

Bapa6anos O.H. IIpaBo u cuia B pa3pemieHUH KOH(IUKTOB: HOBble NOAXOBI K NPpodaeMe
TYMAHUTAPHON WHTepBeHUNu. Kondauxmor ¢ coepemennom mupe. M.: MocCK. o0uiecTs,
Hay4. dponn,2001.C. 81.

JNokymeHnT Konenrarencbkoi Hapaau Kondepenuii 3 moacskoro sumipy Hapanu 3 Gesne-
KU Ta cniBpoOiTHunTea B €sponi Big 29 Tpasua 1990 p. URL:http://zakonl.rada.gov.ua;
ITapu3sska Xaprist 15t HoBoi €Bponu, npuiinaTa nepxkasamu-yyacHuusmu HBCE 21 amc-
Tonana 1990 p. URL:http://zakonl.rada.gov.ua

Bosomun I0.0. KoHcTuTyniiiHO-npaBoBe 3a0e3meYeHHs1 €BPOMECbKOI MiXkJAepKaBHOI
iHTerpaunii: TeopeTHKO-MeTOA0JOriYHi acneKTH : MoHorpadis / 3a pex. M.O. BaiimypaTto-
Ba. K.: JIoroc, 2010.426 c.
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HaJaHallioHaJbHUX BiIHOCUH, ajJXe Yy BiAMOBIAIHOMY peryiloBaHHi BUHU-
KaloTb HOBI LIIHHOCTI, MiABUIILYETHCS POJIb LiJeli, BAHUKAE TMHAMIUYHICTh
Ta BaXJIMBICTh YaCOBUX XapaKTEPUCTUK

Jyxe yacTo «rinobanbHe ynpaBiiHHS» {global governance) oToTOX-
HIOIOTb 3 TIOHSTTSAM «IJIoOanbHUU ypsin» {global government). Ilpore,
Ha Hallly AYMKY, Ui NOHSTTS MalTh pi3HE ceMaHTUYHE 3HauyeHHs. s
Kpalioro po3yMiHHSI BapTO 3BEPHYTUCH JO BU3HAYEHHS TJIOOATBLHOTO
yIIpaBiiHHS, 3aNIPOTTOHOBAHOTO 3aCHOBHUKOM ifeil TJI00aIbHOTO YIpaB-
ninHa [x. PoseHay, SIK «HEIHCTUTYylLiOHaJi30BaHOTO, HeEi€EpapXiuHOTO
cTaHy II00aNbHUX BIIAAHUX BilHOCUH, 3aCHOBAaHOTO He Ha MPUMYCi, a
Ha K0HceHcyci»58

CBO€I0 UEProl0, 3a BU3HAUEHHSIM, HagaHuM [[xxeiimcom M. boroHom
u Koninowm 1. bpandopaom Moi., riiobanbHe ynpaBidiHHS - 1€ TPOLEC Cy-
MiCHOTrO KepiBHUILITBA, 110 00'€AHY€E HalliOHAJNIbHI ypsau, 6araToCTOPOH-
Hi JepXaBHi YCTAHOBU Ta IPOMAJASTHChKE CYCHUJIBCTBO IJIsSI NOCSITHEHHS
CNiJibHUX 1ineit. BoHo 3abe3neuye cTpaTeriuHi HanmpsIMKU Ta KEpPYy€E KO-
JIEKTUBHUMMY 3yCUJUISIM OO0 BUPINIeHHS TJI00aJIbHUX 3aBIaHb

. boron Ta K. Bpendopa Mo, TakoxX MiAKpeCcAO0Th, 1110 1JIs TOTO,
o6 O0yTu edeKTUBHUM, rjobajbHe YNpaBJIiHHS MOBUHHO OYTU KOMII-
JIEKCHUM, IMHaMiYHUM i 31aTHUM OXOMNUTHU HalLliOHAJbHi Ta CEKTOpabHi
MexXi i iHTepec. BOHO MOBUHHO NiSITU HUJISIXOM 3aCTOCYBaHHS «M'SKOT
cunm» («M'aKoro npasa» {soft law) - ABT.), a HE «KOpPCTKOI cuju». BoHo
MOBUHHO OYTH NEeMOKPATUYHUM, a He aBTOPUTAPDHUM, IiITU B paMKax
BiIKPUTOTO MOJITUYHOTO, a He OIPOKPATUYHOTO IMPOIecy, Ta HOCUTHU
CKOpillle iHTerpoBaHU HiX creliaai3oBaHU XapakTep; vt

IMoroaumocs i3 nymMkoto HaykoBlst B. M. CrniiBaka npo Te, 110 3aciy-

roBy€ MiATPUMKHU TMO3UILIS AOCHIAHUKIB, SIKi BBaXaloTh, 110 HOBY ¢op-

Baiimypatos M.O. (pexn.), JIbBoBa €.0., Badin B.B. MixkHapoaAHHil eKOHOMIYHU NPaBO-
NOPSIIOK: AKTYaJIbHIi IMTAHHSA NMPAaBOBOro peryjwBaHHs : MoHorpadis. Cymu : YHiBepcu-
TeTchbKa KHura, 2011. €. Tii. .

Rosenau J. Toward an Ontology for Global Governance. Approaches to Global Governance
Theory. Hewsler M., Sinclair T. Albany : Sunny Pres, 1999.26 p.

Boron JIx. M., Bpaadopa ma. K. M. Tno6aasHoe ynpasjienne: HOBble YYACTHHKH, HOBbIE
npasuia. ITouemy moaeabr XX Beka Hyxkjaaercs B monepuuszauumu. URL: http://www.imf.
org/extemaypubs/ff/fandd/riis/2007/12/pdf/boughton_RUS.pdf
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MY CBIiTOBOTO YyMpaBJiHHS CJiJ pO3yMiTU HACTYMMHUM YMHOM: JIEpXKaBH,
HaBiTh TOCTYNWBIIUCH YACTUHOKIO CBOiX TMOBHOBaXeHb MiXHapOXHUM
opraHizauisiM, TPOAOBXYIOTh OyTM BaXJIUBUMM AiHOBUMMU OocOOAMHU iy
(opmMyBaHHI MOJITUKM MiXHApOAHMX OpraHizalliii, i B peanizauii Takoi
Y3roJXeHo1 HaadepXXaBHOI MOJITUKK. 3aBASIKU LbOMY 30ilbII€eHHS Baru
CBITOBOTO TPOMAaISHCHKOTO CYCITITbCTBAa Y MeXaHi3MaxX CBITOBOTO YIpaB-
JIiHHS 3MiMCHIOETHCSI YaCTKOBO uyepe3 TpaAulliiiHi ¢hopMu HalliOHaAbHOI
JNIEMOKPATUYHOI MiA3BITHOCTI. 3aKJIMKU N0 OiAbIIOTO COILiaJIbHOTO pe-
ryJl0oBaHHSI €KOHOMIiUHOI KOHKYpeHIii, A0 OiJbiIoi BigmoBigaabHOCTI
MiXHapoaHux ¢diHaHCOBUX OpraHizauliit, 1o pedbopmu OOH, 3axucry
CBITOBUX MOJIITUYHUX, IOPUAUYHUX i COLiaJIbHUX MpaB, A0 MOAAIbUIOTO
3MIiIlHEHHSI MiXHapOIHOTO TPOMAASHCHKOTO CYCHiJILCTBA TMOCHUIIOBATH-

. . . 60
MYTbCA, a BlATaK 1X YyBaXHIIIE CIyXaTUMYTb

OTxe, BOAYa€eThbCH, 110 TJIoOaJbHe yIIPaBIiHHS - 11e TOCTiIHHUN Mpo-
ec peanizauii rmodanbHOI Biaau, a rao0anbHUN ypsa, sIK NIpaBuUJoO, BU-
cTynae y BUTAsAi chopmoBaHoro [losiTUYHOTO iHCTUTYTY, 11O TMMOBMHEH
MaTHU i co0010 HOPMATUBHO-TIPAaBOBE MiATPYHTS (Hampukiaaa, y dopmi
I'no6anbHoi KoHcTuTyii).

BapTo 3BepHyTM yBary TakoxX Ha BUCJOBJEHY Iue B KiHIi XX CT.
Mo3uuilo paaHuka MixHapoaHoro ¢GOHAY COILiaTbHO-€KOHOMIYHUX i
nmoJiitosoriuHux gociaigxenb O. Bebepa nmpo Te, mo riobdaibHe yrpas-
JIiHHSA 0COOJMBO BifApi3HSIETHCS Bi AepKaBHOTO YINpaBJiHHS, OCKIiJbKU
raiobGanbHe yIpaBdiHHS - 1€ «yIMpaBJiHHS TpouecaMu (y CYCHMJILCTBI, y
b0iocdepi), a e TEpUTOPIIMU»

Buxonsyu 3 1boro, MoXHa 3poOUTU BUCHOBOK, IO 00'€KTOM
rao0aJibHOTO yIIpaBJdiHHS € caMme riobanizauiliHi Mpouecu, siKi MPOHU3Y-
I0Th YCi Cy4YacHi MiXHapoAHi BiTHOCHHMU Ta MPU3BOASATH 10 (HOPMYyBaH-
Hs ['mo6anbHOI conianbHO-TIpaBoBOi cucTeMu. OCTaHHE, CBOEID YEPTroOI0,

Ha nymKy 0. O. BonomuHa, HeMOXJiMBe 0€3 BiANMOBIAHOI MpaBOBOi pe-

Caisak B.M. I'noGanbHe rpoMaisiHCbKe CYCHiJbCTBO: peaJii Ta Maitoyrne. Mexwcoynapoo-

Has 3KOHOMUKA U MedcOYHApoo, . URL:http://vvww.nbuv.gov.ua/portal/
soc_gum/Vdakk/2010_1/34.pdf

BebGep A. BbiTh MiIu He ObITh... ['100aibHOE ynpaBiieHUe KaK MupoBas npoodiema. 1993.
Ned. C. 16-29.
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raaMeHTalii, mo € AiioBUM 3aco00M MOAOJaHHS KOHMJIKTIB iHTepecCiB
Ta Koni3i17162

OTxe, 0co0JIMBOI aKTyalbHOCTi HAOYBa€ B 1IbOMY KOHTEKCTi CTBOPEH-
HS HOBITHBOI CUCTEMU HOPMATHUBHO-TIPABOBOTO 3abe3MeyeHHs TI00alb-
HOTO YIPaBIIiHHS, Y IKOCTi IKOi BUCTYIIA€ KOHIETIT IJI06albHOTO TpaBa.

Ak MertomosioriuHo BipHO 3azHavyae B. M. IllywminoB, iHTeHCUB-
Ha «MiXKpalioBa B3aeMOIisi», IO 3MiHCHIOETHCS Ha HaaAepXKaBHO-
My Ta MiXIepXaBHOMY piBHSAX, Ha piBHIX cyO0'eKkTiB demepaliii * i
aJIMIiHICTpAaTUBHO-TEPUTOpPiaJIbHUX OAUHUIL A€pXKaB Ta Ha PiBHSAX Mic-
1IeBOTO CaMOBpPSIAyBaHHS I MPUBATHUX OCi0, CKepoBaHa Ha CTBOPEHHS
I'nob6anbHoi comianbHOi cuctemMu i ['mobGanbHOro mpasa, B SIKOMY MiX-
HapollHE MPaBO MOSBISETHCS JINIIE IK KOMIOHEeHT [JTobanbHOTrO TIpaBa.
Kpim Toro, po3mupeHHs eKOHOMIYHOT B3a€EMOJIii MixX yciMa aepxxaBaMu,
3pocTaloya B3a€EMHa €KOHOMiuHa 3aJlieXHICThb MiX HUMH, 00'€KTUBHA
HeoOXigHicTh Yy (popMyBaHHi # peainizallii Kypcy Ha nepeOyaoBy MiXHa-
POIHNX €EKOHOMIUHUX BiIHOCUH Ha OCHOBi PiBHOMPaBHOCTi Ta B3a€EMHOI
BUTOIM - yCe€ lie HallBaxkJyiuBilli ¢akTopu Cy4acHOTO IE€pP>KaBHOTO, MiX-

JNIEPXaBHOTO i CBITOBOTO CYCHiJIbHOTO PO3BUTKY

Hanpukinui XX cTojgiTTs 3apyO0iXkHMUMU BUYEHHUMHU TaKOX IPOMO-
HyBajacs iness ¢popMyBaHHS TI100aJlbHOTO KOMYHITapHOTO MpaBa - Tak
3BAHOTO KOHCTUTYLIiltHOTO nMpaBa HapoaiB (K. I{iaMHi)6'.

binbm Toro, ines HiMmeubkoro BueHoro K. Tomymara, ¢pyHmaTopa
JTOKTPUHU MiKHApOJHOTO KOHCTUTYIIiIOHAi3My, MPO MOAiIOHICTh CTATyTy
OOH 3 KOHCTUTYLIi€EI0 MiXKHAapOIHOTO CIiBTOBapucTBa, Oyja MO3UTUBHO

. . .65
CIIpUUHATA HAYKOBOIO CIUJIBHOTOIO CBITY .

Bosomun FO.O. KoHcTHTyuiiiHO-paBoBe 3a0e3meYeHHs €BPONEHCHKOiI MikaepxKaBHOI
iHTerpauii: TeOpeTMKO-METON0JIOTiYHI acneKTH : MoHorpadis /3a pex. M.O. Baiimyparto-
Ba,K.:JIoroc,2010.426¢.

IIymusos B.M. Konuenuus I'1o6ansHoii npaBoBoit cucrembl. FOpucm-mexncoynapoonux.
2003, Ne 3. C. 50.

Ciampi C. A. Intervento del Presidente della Repubblica Italiana, Carlo Azeglio Ciampi in
occasione dell'incontro con gli ambasciatori Miami nel mondo. September, 1999. URL:
http://esteri.it

Tomnschat C. International Law: Ensuring the Survival of Mankind on the Eve of a
New Century. Recueil des Cows de I'Academie de Droit International. 1999. Vol. 281.
P. 72-90.
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Hocninuuk LA. T'puisk 3a3Havyae, 110 HOBiTHi eTan po3BUTKY KOH-
Henuii rmodaabHOTO0 KOHCTUTYILIOHATiI3MY O3HAMEHYBABCSI PO3UIUPEHHSIM
€sponeiicbkoro Coio3y, po3podkoio Koncturyuii €C i nianucanusm Jli-
caboHcbkoi Yroau 2007 p., 1o BigocoOUI0 €BporeiicbkKe KOHCTUTYIiiHE
MpaBo Yy OKpeMy cucTteMy (ranysb) npaBa. st Kpanioro po3yMiHHS IMpo-
1eciB iHTepHallioHali3alii KOHCTUTYLIHHOTO TpaBa BapTo 3pOOUTHU eKC-
Kypc B icTopilo Ta 3ragatu npoliec npuitHATT KoHcTtuTyuii nis €Bpo-
nu. (2001-2009). PobGoTa Hang npoekToM JloroBopy mpo 3anpoBaXeHHS
KoncTuryuii aast €sponu novanacek y aroromy 2001 poky. Y rpyaHi Toro
X poky B M. JlaakeHi (benbriss) €Bpomneiicbka Pajga npuiiHsna iHiniitoBa-
He €BponelicbkuM [lapiaMeHTOM pillleHHS TIPO CKJIMKaHHS pob0ovoi Ipy-
nu (KoHBeHTY) Jid po3poOKM HOBOTO akKTy KOHCTUTYUIHHOro xapakrepy,
TEKCT SKOTO BIOPSAKYBaB OW TOJIOXEHHS 3aCHOBHUIIBKUX NOTOBODIB i
cTaB OM OCHOBOIO paAuMKaJIbHUX pedOpPM y 3B'I3KY i3 po3muUpeHHAM €B-
pormeiichbKoro C0103y66.

I[Iporonomennss XapTii ocHOBHUX TipaB €Bporneiicbkoro Colo3y
CTajlo MIATPYHTAM AJsI po3poOJieHHs TMi3Hilie npoekty JoroBopy mpo
3anpoBagxeHHss Koucrtutyuii nasa €sponu (2003). YV pesynbraTi Hepa-
tudikauii, 3amiHoo JoroBopy npo 3amnpoBaixeHHs KoHcTutyuii s
€Bponu ctaB nianucanuin 18-19 xoBtHa 2007 p.y M, JlicaboHi Ha He-
¢dopmanbHOMy 3acimanHi €Bporneiicbkoi Pangu tekct JoroBopy mnpo pe-
dopmyBanHg €C (JlicaboHcbkuil norosip). Lleit HOBUII TOKYMEHT yHicC
3Mminu y Horosip npo €C Ta B [loroBip npo 3acHyBaHHS €BpomneicbKoi
CninbHoTu. JlicaboHcbka yroga (moroBip) BM3HAa€ MpaBa Ta CBOOOIU
JIOAMHU U iHWi mpuHUMNu, 3akpimjaeHi B Xaprii €C 3 npas JlioguHu.
Hepxapu-unenu €C ninnucanu Xaptito €C 3 [lpas Jliogunu y 2000
polli, i BiiTOMi BOoHa Ha0yJa cTaTyc axepesa npaBa €sponeiicbkoro Co-
103y. Lle o3Hayvae, 110 KoxHOTO pasy, ko €C npomnoHye Ta BIPOBaIXYE
HOBi 3aKOHM, BOHM MOBMHHI BilMOBilaTU NpaBaM JIOIUHU, BU3HAYEHUM
y Xaprii. JlicaboHcbka yrogaa no3Bojse €C mpueaHaTuch 10 €Bporneii-
cbkoi KoHBeH11ii 3 TpaB JoauHu.. Ha cboroaHimHiit 1eHb 3a3HaYeHa KOH-

66 . o .o .
I'pnusk I.A. IlpaBoBa Ta iHcTuTyliliHa ocHOBA €Bponeiicbkoro Cow3y : migpyynuk. Xap-

kiB ': Bua-so XapPIHAAY «Marictp», 2009. C. 538.
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BEHIig Ta €Bp0H€ﬁCLKl/II>i Cya 3 npaB JIOOMHU BU3HAIOTHCA OCHOBHHUMMU

. . . . 67
MeXaHi3MaMHM 3axXUCTy MpaB i cBoboa noauHu B O6'enHaHiili €Bporri.

Ha mouartky 2006 poky Koucruryuis €spomneiicbkoro Cowo3y 0Oyia
patudgikoBaHa y 12 -mepxaBax-ujeHax €C, Tomi AK ojsg po3rasny ii
TeKCcTy €Bporneiicbkolo Pagoio HeoOXigHO, 1m00 TEKCT €BPOKOHCTUTY-
wii 6yys0 patudikoBaHO He MEHIN K YOTHpPMa I'SITUMU i3 25 mepxkaB-
YYaCHULb €C68.

IIpouec parudikauii EBporneiicbkoi KOHCTUTYILii OyJI0 MPU3YNTUHEHO
y 3B'I3Ky 3 MpoBaJpbHUMU pedepeHaymamu - y TpaBHi 2005 p. y ®pan-
uii Ta B yepBHi 2005 p. y Hinepnannax. [.A. I'puusik nigkpeciioe, 1o
3a TakKuX yMoB €Bporeiicbka Paga mpuiiHsia pinmieHHS Tpo Tak 3BaHUN
«Tepion po3ayMiB», y Tpoleci IKoro mana OyTH 3ailicHeHa TmepeolliHKa
MPOEKTY KOHCTUTYLIIHHOTO JOTOBOPY Ta MpoBeAeHi NMyOJiuHi KOHCYIbTa-
i1 AJs1 BpaxyBaHHSI AyMKU rpoMansiH €C .

Y Bumaaky HaOpaHHsI yuHHOCTI KoHcTutyuieio €Bponelicbkoro
Coro3y, BinOyBcsi 0 mpoliec yHiBepcasiszalii eBponeicbKOTo KOHCTUTY-
1iiHOrO TpaBa, 1O MaB MO3HAUYMTUCH Ha YHidikallii KOHCTUTYLiAHOTO
3akoHonaBcTtBa €C. Tak, 3rimHo 3i cT. 32 «[IpaBoBi akTU col3y» Tpo-
exty Koncrutyuii €C nepenbavanoch, mo Colo3, KEPYOUUCh KOHCTU-
Tyuieo €C, BUIaBaTUMe €BpOMENChbKi 3aKOHU, €BPOTEMCHKiI pillleHHS,
pekoMmeHaalii Ta BI/ICHOBKI/I70

IIpoTe, K 3a3HavYa€ NpOBiIAHUIN BITYM3HSHUI HaykoBellb M. I1. Op-
3iX, KOHCTUTYLIIOHANi3M HE€ € TOTOXHIM KOHCTUTYLii; KOHCTUTYyLiOHa-
JIi3M - 1Ie icTOpuYHa peajbHIiCTh, 110 Ma€e OyTH BUpPaxeHOW (3 ypaxy-

BaHHSM MOTO AOCTAaTHHO THYYKOi BCECBITHBHOIT KOHIIETIii) B €BpPUCTUUYHO

Bam cnpaBoynuk mno Jluccadonckomy porosopy. Eeponeiickuii Cows, 2010. 17 c.
doi: 0.2770/1893

@denopenro B.JI. CucreMa KOHCTUTYLiiiHOro npaBa YKpaiHH sIK CKJIAJAHUK KJIACHUYHOTO
KOHCTUTYUioHANi3my. Koucmumyuia i kKoncmumyuionaaizm e Ykpaiui: eubipxoei npo-
6aemu. 30ipHUK HAYKOBUX mpaub 4ieHiB ToBapucTBa KOHCTUTYHi/iHOrO mpaBa 3 Haroau
necsaroipiunnni Koncrurynii Ykpainn, Koncruryniiinoro Cyay Ykpainu ra camoro Tosa-
puctBa /3apea. Maprunenko I1.®D., Kamno B.M. K.: «Kynpissnosa», 2007. C. 81.
T'puusik [.A. IIpaBoBa Ta iHcTUTYUiliHA ocHOBAa E€Bponeiicbkoro Cow3y : miapyynuk. Buna-
Bo XapPIHAY «Marictp»,2009.C. 541.

Kauka T. (3ar. pen.). Koncmryuiiini akru €sponeiicbkoro Corwo3sy. 4. 1. K., 2005. C. 33.
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3HAYUMUX HAyKOBUX TOHSTTSIX, MPUOATHUX [JsI TPAKTUUYHOTO BHUKO-
pI/ICTaHHHﬂ

€Bponelicbka KoHCTUTY1ig Majia 3a MeTy He 3aMiHYy HalliOHAJbHUX
KOHCTUTYLill [epXaB-4JieHiB, a TapMOHillHE CIiBXUTTS 3 HUMU.

Hocninnuk O. Cylmko CTBEPAXYE, 110 EBPOTNENCHKUN KOHCTUTYILiM -
Huit npouec 2003-2005 pp. BUSIBUBCS TNpOBadbHUM 1Js1 €Bpocolo3dy it
3MycuB KepiBHULUTBO €C TmeperasHyTu «abCopOuiliHy CIPOMOXHICTb»
€Bpocoio3y moao oro pO3HII/Ip€HHH72

Tak, T. K. XapTiu 3a3Hayvae, 1110 B OCHOBY ITPaB03aCTOCOBHOI MPaKTU-
k1 €C nokyiageHo KOHIUEMIIilo MpsAMOoi Iii, xoua BOHal A0Ci He oTpuMasa-
HOPMAaTHUBHOTO 3aKPilieHHSI B KOHKPETHUX KOHCTUTYILiHHUX aKTax €C7 .

Sk BXe paHille 3a3Havyanoch y 1iboMY po3aini, Jlorosip npo pedop-
MyBaHHSI €Bponelicbkoro Coro3y yHic 3MiHu y JloroBip mpo €Bporneii-
cokuit Cot3, y JloroBip mpo 3acHyBaHHSI €Bpornelicbkoi CHiabHOTH i
cTaB 3aMiHo0 loroBopy npo 3anpoBaaxeHHs KoHcTuTyuii njst €Bponu.
Came 3a paxyHOK KOMIIPOMiCHUX 3MiH, BHECEHUWX AU TEKCTY IMPOEKTY
€sponelicbkoi KoHcTuTylii Ha HedopmadbHOMY 3acimaHHi €Bpomeii-
cbkoi Paagu (3okpema, BiCYTHICTh 3aHa4aeHHS Yy TEKCTi Mpo Taki aTpu-
OyTHW KOHCTUTYLINHOCTI, IK odilliliHa CUMBOJiKa, OMMC OCHOBHUX Mpas i
cBOOOJ JIONMHU TOIIO) BigOymach patudikaiis JlicaboHChKOTO I0roBO-
py Bcima nepxaBamu-uyieHamu €C y 2009 poui74.

Ax minkpecnwoioTs [. I'punsk, B. F'oBopyxa ta B. Ctpensbiuos, Jlica-
OOHCHKUU AOTOBIp CTaB MEPIIUM IOPUANIYHUM JOKYMEHTOM TaKOi Baru B
€C, CHibHO Yy3rOIXEHUM Ta MiAMUCAHUM «CTapUMU» i «<HOBUMM» Kpai-
HaMmu Co103y, OCKiJIbKU HOT0 Breplle pa3oM MiANMKUcaNIu KpaiHu, sIKi paHi-

me Oyau BiOKpeMJIeHi 3aJlidHolo 3aBicoio. 3aBasku JlicaboHChbKil yromi

Op3ix M.II. IIpoGiaemu cyyacHoi kKoncruryuioHaxicruku. K.: IOpinkom Inrtep, 2011.
272 c.

Cymko A. EBponeiickas «aGcopdanunsi» U YKPAMHCKHe NePCNEeKTHBBI. /[J3epKkaio mudicns.
2006. Ne24. C. 6.

Xaprtau T.K. OcHosbl npaBa EBponeiickoro cooomecrsa / nep. ¢ auria. M.: 3aKoH u npa-
Bo, IOHUTH, 1998.201 c.

Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing
the European Community, signed at Lisbon, 13 December2007. OJC. 306, 17.12.2007.
P.1-271. URL: http://data.europa.eu/eli/treaty/lis/sign
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Oyna momojaHa KOHCTUTYIiliHa Kpu3a B €C Ta cTBOpeHa iHCTUTYILiilHaA
CIIPOMOXXHICTB IJIsI e(PeKTUBHOTO QYHKIIOHYBaHHS €C75.

Omoce, MOJCHA 3A3HAYUMU, W0 KOHUEnyis 2100a1bH020 KOHCMU-
MYyYioHanizmy He € HOBGIMHbOIW, addyce BUMOKU 2100aNbH020 KOHCMUMY -
yioHanizmy Oepyms c6ili NO4amoxK 3 aAMePUKAHCbKO20 Mda €8PONECbK020
KOHcmumyuyionanizmy, wo nepedbauae Moougpikayito  KOHCMUMYUIHHUX
npuHyuUnie ma KOHCMUMYUIOHANI3AYI0 Npasosux npouyecis.

Y TOlf yac HayKOBHSIMU OyIM 3alpOIIOHOBaHI TaKi «(hOpMU OpraHi-
3allil XUTTEAIAIBHOCTI JIOACTBAa», SIK perioHajibHe i rmobdanbHe (CBITOBE)
rpoMalsiHChbKe CYCHiJIbCTBO.

YacTKoBO THM, IO 3pOOMJIO II00aNbHUN KOHCTUTYIIOHAJI3M IIOJTi-
TAYHO BIiAIIOBIMHUM CYYaCHHUM peallisiM, cTaja ITosiBa MepIIoro miodalb-
HOTO TPOMAaIsTHCHKOTO CYCITIJILCTBA B icTOpii JIIOACTBA - I100aIbHO- KOH-
CTUTYHOBaHI BiZHOCWMHM, coliaJdbHi 3B'A3KM, iHpoOpMaLiiiHi Mepexi,
TpaHCHaIliOHaJbHE CIiBPOOITHUIITBO, TPOMANCHKi 06'e THAHHS - 3i0paHHSA
Pi3HOMAaHITHUX KyMYJIITUBHMX CHJI Ta iHTEpECiB, 1[0 MalOTh OaraTHii iHHO-
BallifHMW 1 ToTeHNiaX. [7106aapHMI KOHCTUTYIIIOHAJII3M € caM 110 co0i Ipo-
SIBOM TJ100aJIbHOTO TPOMAaASHCHKOTO CYCITiJIbCTBA Y ITOYATKOBIit (joopMi76

JAyMKU NIpO CTBOPEHHS I100aJbHOTO T'POMAASIHCHKOTO CYCIiJILCTBA,
r100aJIbHOTO BPSIAYBAaHHS Ta iX HOpMaTUBHO-TIPaBOBOI peTriaMeHTallii He
€ HOBUMM i TPYHTYIOTHCS Ha BX€ iCHYIOUYMX po3poOKax yueHUX-(piIoco-
¢iB i OpUCTIB.

Takox imei CTBOpeHHSI «BCECBITHBOI (hemepallii» Ta «BCECBITHBOTO
rpoMaIsIHCTBa» yIeplne 3HalIIIu cBoe BimoopaxeHHs y XVIII cr. B po-
6oTi HiMmeubkoro ¢inocoda I. KaHTa, SKuii CBOEI 4epTro0 MPOTOBXKUB
inei iorena CunHoricbkoro (mpu6ia. 412 p. 10 H.e.) IOIO PO3IJISAY BCiX

. . . .. 77
XKHUTEIIB IMJIaHCTU AK HEIMMOAUIBHOIO CYyCIHUIbCTBaA («KOCMOHOI[ITIB») .

I'pnusk LA. IIpaBoBa Ta iHcTUTYHiiiHAa ocHOBa €Bponeiickkoro Coio3y ... C. 542.
Caninenko I. IIpoGiaemMu cniBBiIHOMEHHS W0OPUINYHOI, i pakTnyHoi KoHcTuTynii Ykpai-
HU 3 NO3MUii CBITOBOro KOHCTHUTYHiliHOro BuUMIipy. K yuin i,k yyionaaizm

6 Ykpaiui: eubipkoei npobaemu. 36ipHux Haykoeux npauv Haenie Toeapucmea Koncmu-
myuiiinozo npaea 3 Hazodu Odecamoi piunuui Koncmumyuii  Yxpainu, Koncmumyuiiino-
20 Cydy Ykpainu ma camozo Toeapucmea I 3a pen. Maprunenko II.®., Kamno B.M.
K., «KynpisHoBa», 2007. C. 11-14.

Kant, Immanuel: Kant's perpetual peace. London, Sweet & Maxwell, 1927, P. 23, 62.
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Ha xanb, ocTanHi nucepraniiiHi poOOTH MOJOAUX BITYM3HAHUX Ha-
YKOBILiB-IOPUCTIB HE MICTSITh ITPYHTOBHMX NOCTIAXEHDb iCTOPil pO3BUTKY
koHcTUTyuioHanizaMmy B CPCP, HiOuTO #ioro i He Oyjn0 30BCiM. Y Toii yac
K iei CTBOpPEHHS «3eMIIapHOi pecnyOiku» Oyaud Breplie O3BYyYeHi B
Pansincbkomy Colosi, a Koncrutynis CPCP enoxu M. Cranina noBruit
yac yBaxajachb HalJleMOKpaTUYHIIIO KOHCTUTYLi€ B cBiTi. Jo peui,
nepili HesICHIi pUcCH TJ00aJbHOTO KOHCTUTYLiOHAJi3My MOXHa TaKOX
Mo6avynTy i B MepuIoMy MporpaMHOMY NOKYMEHTi HAyKOBOTO KOMYHi3My
«MaHnidect komyHicTnuHOI mapTii», Hanmucanomy K. Mapkcom i ®@. EH-
rejibcoM y 1848 p.78.

Ha nymky BiTumsHsiHOTO ToJiTosora B. M. CniBaka, rojoBHe, 11100
st GopMyBaHHS PETiOHAIBHOTO TPOMANSIHCHKOTO CYCITiJIBCTBA iCHYBaia
BiITIOBiJIHA MaTepiajbHa, colliaJibHa, KyJbTypHa Ta iHIIA LMBiNi3auiiiHa
OCHOBa79

CpOTO/IHI TAKOTO YHiBEpPCaJIbHOTO LMBii3allilHOTO 3HAYEHHS Ha0y-
Ba€ ifiess OCHOBHOTO TI00ATbHOTO HOPMAaTUBHOTO NOKYMEHTY, SIKWU BU-
3HAYUTbh OCOOJMBOCTI r€HE3U IN00aJIBbHOr0 CyCMilbCTBA, HOTO LiHHOCTEH
Ta MeXaHi3MiB I100aJbHOTO YIpaBJIiHHS.

CBoe€ro ueproto HaykoBli 3 IHaii (l'oa) AHToHio i Kapmo [lecy3a y
cBOilt KHU3i «CBITOBUI KOHCTUTYLIIOHANi3M» 3aKpiMjaOl0Th, PO3BUBa-
I0Th Ta OOTPYHTOBYIOTh KOHIENTYaNbHi 3acanu aiasi popmyBaHHs Bcec-
BiTHbOI KoHcTuTy1lii Ta CBiToBOTO KOHCTI/ITyuiOHani3My80.

He MoXHa He TOTONUTHCH 3 iX TO3UIIIEI0 TIPO Te, IO CTBOPEHHS Jie-
SIKUMHU CBITOBUMH BJIalaM¥, 3apaay PUHKOBOI eKCITaHCii, ITYYHOTO eKO-
HOMIYHOTO TIOpSIAKY 6e3 ypaxyBaHHSI 3aKOHHOCTI Ta CTIpaBeIJIMBOCTI 10
BCiX IrpaBliB, MPU3BEJO A0 KOJIANCY iCHYIOUOTO CBiTOBOTO Mopsaaky. ITo-
3amJaHOBUU MIBUAKWIA 3piCT B yMOBaxX PUHKOBOI €eKOHOMiKM MOXe TIpH-
3BECTU 10 OJHOOIYHOTO PO3BUTKY Ta MiggaTu HeOe3melli Hally MJaHeTy.

EroicTuuHi iHTEpecu, He Ma€ pi3HULI - iIHAUBiAyaJlbHi, KOPIIOPATUBHI YU

8 Mapkce K., Dureasc ®@. Counnenus. 2-e usn. T. 4. M.: Toc. usn-so nmoaur, aur., 1955.

C. 419-459.

9 Cnigak B.M. I'mo6anbHe rpoMaJasinchbKe cycmiJibcTBO: peatii Ta maiioyrne. URL: http://

www.nbuv.gov.ua/portal/soc_gmn/Vdakk/2010_1/34.pdf
80 D'Souza, Antony, D'Souza, Carma. World Constitutionalism. Cambridge Scholars

Publishing,2007.P.20.
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HallioHaJIbHi, MOXYTb CIOHYKATW 3MiHU, 110 He OYAYTb KOPMCHUMMU IJIS
BCbOTO CBIiTYy B LliJloMy, (3Bifcu, JIOACTBO BXe (HAaKTUYHO MOCTAJO Mepen
HeoOXimHicTI0O (hbOpMYBaHHS HOBOTO CBITOBOTO €KOHOMIYHOTrO TpaBOIMO-
psanKy - ABT.).

Ha nymky Kapmo [lecy3a, BcecBiTHa KoHcTuTyuisi, Ha BiaMiHy
BiJl HalliOHAJbHUX KOHCTMUTYIIiil, 110 Bi3yasi3ylOTh MOBHOIIHHI OpraHu
nepXaBHOI BIaaud, MOXe OYTH MiXXHApOAHUM TOKYMEHTOM, IO MaTuUMe
NONYJSIPHICTb, Y MOPIiBHAHHI 3 iHIIMMU MiXHApOAHUMU TOKYMEHTAMU.
Y takomy ceHci, mawouu OpeHa «BcecBiTHa KoHcTuTyuis», BoHa Moxe
3a0€3MeYyruT MiHiMadbHi IPUHUMUIIA PETYIIOBaHHS MiXXHapOAHUX BiTHO-
CUH. Y 1IbOMY ceHci BoHa Oyysia 6 BUIIMM 3aKOHOM TOHAJ BCiMa iHIIUMU
MiXHapoAHUMU AoKyMeHTamMu. Kpim Toro, ueit 10OKyMeHT Moxe IiTU
nani i 3ampoBafuTH M'AKUI BUKOHABYUI, 3aKOHONABYNY 260 Yy TIEBHOMY
poai apOiTpaXXHUIl MeXaHi3M.

Lle BUCTTOBJIEHHS € TyXe TPYHTOBHUM, aJXe, HAIpUKiIan" dpaHiry3b-
Kka Jlexyiapallis mpaB JIIOAMHYU i TpoMaasiHuHa 1789 p. y cr. 16 BcTaHOBU-
Jla, IO «CYCMiJIbCTBO, B SIKOMY He 3a0e3TleueHe KOPUCTYBaHHS MpaBaMu i
He TIPOBEAEeHO PO3MOJiN Biaa, HE Ma€ KOHCTUTYIil», i 3aKpinuia, oTXe,
ilelo 3aKOHHOCTi y BUTJISIAI MPUHIMIIB opraHizamii BJ'Ia)II/IS]

Ile B 1950 p. B cBOEMY DOCHiIAXEHHI 3 MATaHb MIXXKHAPOJHOTO NpaBa
TamnpaB JIOAWHU, HiMelbKUH nocaigHuk X. JlayrepnaxTt nepeaBicTUB, 110
npaBa JIOAUHU OyAyTh «y CaMOMY LIEHTPi BCECBITHBOI KOHCTI/ITyuiI»82

besniu npoexTiB I'mo6anbHoi (BcecBiTHboi) KoHcTuTylii O0yno 3a-
NpornoHoBaHO MixXHapogHOMY CMiBTOBAapUCTBY OaraTbMa BYEHUMU CBi-
Ty, 30KpeMa YKpaiHCbKOi aejerani€er Ha moyatky 1990-x pp. Ha Mix-
HaponaHil koHpepeHuii 3 denepanizamy B yHiBepcuteti Xopcrpa (CIIA,
Hrlo-Mopx), - 6yia 3anponoHoBaHa inest BcecitHboi Exonoriunoi Kon-
ctutyuii (Exonoriunoi Konctutyuii 3emni - EK3). 3a3Hauena iges cra-

Jla TOBrOoOYiKyBaHUM MPOPUBOM Y CTBOPEHHiI HOBOi MoJei Uig CBiTOBOI

URL: http://uris.org.ua/vseobschaya-istoriya-gosudarstva-i-prava/deklaratsiya-prav-
cheloveka-i-grazhdanina-1789-g

Lauterpacht, Hersch. International Law and Human Rights. - London : Stevens, 1950.
P. 463.
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€KOJIOTiIYHOI MOJIITUKK i TIpaBa, MPOMOHYIOUM BEJIMKUIN KOMIJIEKC iMmIle-
paTUBHUX HOPM i MoBHOBaxeHb s CBiToBoi Exosoriunoi OpraHizaitii.

Bueni-po3pooHuku EK3 (FOpiit TyHuus ta iH.) Big3Havanu, mo 3 ii
CTBOPEHHSM MparHeHHs A0 CTajJoro po3BUTKY (y pasdi KoM0OiHallii eKOHO-
MIiYHMX BIUIMBIB Ha €KOJOTiIUHi iMmepaTuBu) Oyae MOCTYMOBO YCBiIOM-
JIIOBATUCS Y KOHKPETHUX cuTyalisix. Hanmani ekcrneprMeHT BUpillEeHHS
riobanbHUX MpobOieM aoacTBa uuisixom ctBopeHHs1 EK3 3arsirHyBcs
Maiixe Ha 16 pokiB, i B momanpiromMy 1s cripoba 6yia 3po0ieHa Ha KoH-
¢epenuii OOH 3 HaBKOJMMIIHBOTO cepefoBuUIa Ta po3BUTKY Yy Pio-me-
XKaneiipo 20-22 yepBHsa 2012 p. (Pio-20), ne Oyna 3a3HaueHa; KOHUEMILis
CTaJIOTO PO3BUTKY JIOACTBA Ta MiAMKUCaHO HOKYMeHT «[lopsimok meHHW
Ha XXI cromitrsi» f«Draft International Covenant on Environment and
Development)), 4th Issue,). Ak 3ayBaxkye K. O. Hepravyona, sikio EK3
cTaHe MiXHapoOJHUM MPaBOBUM NOKYMEHTOM, HOTO CTPYKTypa Mae OyTu
CTBOpeHa TaKMM YMHOM, 1100 HE MOTrpOXYyBaTHU CYBEepEHITEeTY Oyab-sKOi
KpaiHM, BOJHOYAC TiKJyBaHHs Npo MiXHallioHaJlbHI Ta HalliOHaIbHI
iHTepecH - € 000B'I3KOM KOXHOI I[ep}KaBI/I83

Y €Bponi nepmiMMu KpokaMud B HAMpsIMKY CTBOpeHHsI BcecBiTHBOI
KoHcTuTy1ii BBaXkaeTbcs eKcnepuMeHT 3 po3pooku Koncturyuii ais €C
i moganbuie ninnucanHsa JlicaboHcbkoi Yroau y 2007 p., 1o Bizocodbuio
€BpoOTMeiichbKe KOHCTUTYIiliHE IPaBO B OKPeMy CHUCTeMYy (Tally3hb) TMpaBa.

Y OaraTbox nepxkaBax 3 METOIO PO3BUTKY €BpOINECchKOI iHTerpauii
OCHOBHHUIi 3aKOH OYB HiBeJIbOBAaHUU MOJOXEHHSIMU, BiAMOBIAHO 10 SIKUX
MOTYCKA€ETHCS Mepeaaya 3a MiXKHApOTHUM TOTOBOPOM YaCTUHU MOBHOBA-
XKEeHb Nep>XXaBHUX OpraHiB MiXXHapOJAHMUM oOpraHizauisiM ado MiXHapou-
HUM ycTaHOBaM. 3a3Buuail nmependavyaeTbesi, N0 MiXKHAPOJAHUM TOTOBIp,
3a IKUM 3AiMCHIOETHCS TIepenadya «CyBepeHHUX MpaB», MOTpeOye sl pa-
Tudikauii abo monepeaHbOro CXBaJeHHS Yy MapjaMeHTi KBaJlipikoBaHOIO
OUIBILIICTIO TOJIOCIB.

Ha nymKy 3acinyxeHoro opucrta Ykpainu B. JI. ®enopenka, 1ga'HO-

BiTHS KOHCTHUTYIiliHA TeOopis-ii imeosorisa 3HaXoAsITh CBOE 00'€KTHUBHE

Jeprauosa K.O. IIpoOGiaeMu cTajoro pPo3BUTKY B yMoBax raoGanizauii. Jocaidxucenns
ceimoeoi noaimuku. ICEMB HAH VYkpaiun. 2004. Bua. 29. C. 119-129.
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BUpaXXeHHS ¥ y CTPYKTypi 3araabHOi YaCTUHM HAIiOHAJIbHOTO KOH-
CTUTYLiliHOTO TpaBa mepxaB-ydacHuub €C - came 3arajbHa YacTUHA
KOHCTUTYIiHHOTO MpaBa OiNbIIOCTI KpaiH €BpOCcO0O3y MICTUTH MOPSINI
3 iHCTUTYyTaMUu i HOpMaMM 3arajibHoi Teopii HalioOHaAJbHOTO KOHCTHU-
TYUiHHOTO MpaBa ¥ IHCTUTYTHM i HOPMM KOHCTUTYLiliHOro mpaa €C.
B. JI. ®enopeHKO BBOIWTH TEPMiH «€BpOIei3alia HallioHaIbHUX KOH-
CTUTYLifi», 3a3Ha4Yal04YM, 110 CaMe BOHAa CHpusja TOMYy, IO B OilbIIOCTI
KOHCTUTYLiN AepxaB-ydyacHULb €C iHCTUTYTM i HOPMU KOHCTUTYILiil-
Horo mpaBa €C cTanu BaXJMBUM CKIATHUKOM 3arajJbHOI YaCTUHU KOH-
CTUTYLIIHHOrO mMpaBa LMUX KpaiH i 3HAWIIJIM CBOE HOPMAaTUBHE BiATBO-
pEeHHS Yy BiAMOBIIHUX poO3ainax iXHiX KOHCTUTYILiH, SIKi 3aKpilJIOIOThH
iHCTUTYTH KOHCTUTYIIHO-TIPABOBOTO CTAaTyCy JIOAWHU i TpoMaIasHUHA
B €C, y 3aranbHiil Opranizalii Ta gisabHocTi opraHiB €C, mpaBoBOro

84
3aXUCTy KOHCTI/ITyHH TOLIO

Kpim Toro, eBpomneiicbKka iHTeTpallisi, sika 3Ha111a BTiIEHHS Y CTBO-
peHHi €Bponeiicbkoro Cowo3y, TaKOX HaOyla KOHCTUTYLiHHUX (HOpM.

Taxk, no Koncturyuii ®paniii BkiarodeHo po3ain «[1po €BponeiichbKi
cniBToBapuctBa i €porneiicbkuii Cow3». 3rilHO 3 OJHUM i3 OTO MOJIO-
XeHb, «Pecnybsika 6epe yuacTb B €BponeiicbKMX CliBTOBapucTBax i €B-
poreiicbkoMy Co103i, SIK CTBOpeHi BiJIbHUM BUOOpPOM JiepkaB Ha OCHOBI
yKJaJeHUX HUMU JOTOBOPIB JAJS CHiJIbHOI peaizallii AesIKUX CBOIX MO-
BHOBaxeHb» (cT. 78-1). Ilpu 1bOMYy KOHCTAaTOBAHO 3TOjAy Ha Mepenavy
TaKWX MTOBHOBaXeHb TaK 3BaHUM €BpOMNeiichkuM iHcTUTyTaM. Cremianb-
Hy riaBy «Epporneiicbkuit Cow3» MictuTh i KoHncturyuiss Apctpii. Kpim
TOTO, OAHUM 3i CBilUEHb TOTO, 1110 3a 3MiCTOM KOHCTUTYLiMHOTO perymto-
BaHHS BifoOpaxXeHo 3B'SI3KM CUCTEMU HAIliOHAJIBHOTO TpaBa 3 CUCTEMOIO
mpaBa MiXHapOIHOTO, € BUKOPHUCTaHHS B 6araTboX HOBIiTHiX OCHOBHUX
3aKOHaX TepMiHa «3araJbHOBU3HAHI MPUHIIUMIIU i HOPMU MiXHApPOIHOTO
npaBa». Lleit TepMmin ynepiie Oyjno BukopuctaHo B Koncturyuii Himeu-

- - 85
yuHu 1919 p. came na4 wineil KOHCTUTYUIHHOTO peryjalOBaHHS

denopenko B.JI. Hosi D 0-. i} iuni nidxo0u nisHamHs cucmemu i cmpyk-

mypu Koncmumyuitinoco npaea Ykpainu. URL: /http://archive.nbuv.gov.ua/portal/soc_
gum/VLduvs/2009_2/09_2_1_4.pdf.
85 Ilanosan B.M. CyuacHuii KoHcTHTyHnioHaniam : moHorpadis. K.: ¥Opuaununa ¢ipma

«Cankom»; FOpinkom Intep, 2005. C. 257-260.
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Cgoelo uyeproto, KO. O. BoyoumiuH HaBOAMTH MpUKIaL iCHYBaHHS
BYEHHS NPO «BiAHOCHICTh peajbHOI KOHCTUTYIii» B Cy4yacHill HiMelb-
KU KOHCTUTYILiNHI nOKTpuHi. BueHHs 3akpinime, 110 peajbHa KOH-
CTUTYLid He 3BOAUTHCA Julle n0 TeKcTy OcHoBHOro 3akoHy 1949 poky,
a 0a3yeTbcs Ha iepapxii HiHHOCTe#, cepel IKUX HAa HAUBUILOMY CTyMeHi
3HaXOASAThCS IPUHIMI «BipHOCTI ¢denepauii», mapriliHa aepxkana Ta Bili-
cbKoBa neMokparisi. Ha npyromy cTymeHi 3HaXOISIThCS MOJTOXEHHS THca-
HO1 KOHCTUTYIii, a HAa TPETbOMY - HAJAMO3UTHUBHI MPUHUMIIN, HANPpUKIIALI,
MpaBOCYAAs, TiIMHICTh, MOPANbHUIA 3aKOH Tomo8

Jlo Toro X, MiATPUMYIOUYU BUCJOBJIEHHS 3HAHOTO 3apy0ikKHOTO Bue-
Horo I'. I'. ApyTioHsIHa, 1OKTOpa OPpUAMYHUX HayK, yieHa BeHeliaHchKoil
Kowmicii Pagu €Bponu, BapTo 3a3Ha4YUTHU, 110 HAIBHICTL KOHCTUTYIIIT He
BUpilIY€E TTPOOJEM, BaXIUBIIIUM € BU3HAHHS KOHCTUTYLiHHOTO YCTPOIO,
rapMoHi3allisi pealiii CyCIiIbHOTO XHUTTS 3 KOHCTUTYUiAHUMU pillleHHSI-
MU, 3aCHOBAaHMMU Ha 3a0e3MeYeHHI BEPXOBEHCTBA MpaBa

BituusnsiHuit HaykoBeub I. CnigeHko, B Ham 4yac cynasa KoHcTUTy-
nitHoro Cyny YKpaiHu, BU3Ha4Yalo4u NMpoOJeMU CIiBBiAHOUIEHHS IOpU-
nu4Hoi Ta dpakTuuyHoi KoHcTuTylii YKpaiHu 3 Mo3ulliii CBITOBOro KOH-
CTUTYUiMHOTO BUMIipy, AOBOIWTb iCHYBAaHHS (PaKTUUYHOI KOHCTHUTYIILIi,
TOOTO Takoi, 110 He 3HAaXOAUTb CBOTO BifoOpa’keHHS B MUCAHOMY aKTi,
KOHCTAaTy€ CHpaBXHill cTaH peyelt y AepkaBi ¥l CYCIiNbCTBi - 1€ Xapak-
TepHa puca AepXaBu OymAb-IKOTO THUITYy. YCKJIaTHEHHS TMPaBOBIJHOCWH,
PO3BMTOK IpPaBOBOI KyJbTypu, MoTpebda B 3akpimiaeHHi i crabinizamii
BiIHOCHH, L0 CKJIalaloTbCd Yy NepXKaBi, KOHCTaTallisd «eTalHOCTi» B ic-
HYBaHHi Ta PO3BUTKY NlepXaBU MOTPeOyBalu CTBOPEHHS MUCAHOTO aKTy.
Otxe, Ha nymky . CruineHka, iopuaMyHa KOHCTUTYILiSI - L€ CUCTeMa
HODM, II[O PEryJ0I0Th MeBHE KOJIO CYCHMiIbHUX BiTHOCWH, a (aKTUIHA -
e i € 3a3HavYeHi BiTHOCUHMU. | mosBa nepuioi HisiK He 03Ha4Ya€ 3HUKHEHH

ocTaHHbOI. Binbu TOoro, ¢Gakt MosiBM WPUAMYHOI KOHCTUTYIii MaTepia-

Bosomun 10.0. KoncTuTyuniilHO-npaBoBe 3a0e3meYeHHs] €BPONEMCHKOiI MiXKIepkKaBHOI
iHTerpaunii: TeopeTHKO-MeTON0JIOTiIYHI acniekT : MoHOrpadis / 3a pen. M.O. Baiimyparo-
Ba. K.: JIoroc,2010.C.211.

Apytionsn I'I. Cnaraemble KOHCTHTYIHOHAJIM3Ma: BEPXOBEHCTBO MNpaBa, CTa0HIbHOE

passutue. Koncmumyyuonnoe npasocyoue. 2011. Ne 2. C. 5-23.
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JIi3y€e yCKJIaJAHEHHS TMpaBOBOi MaTepii y ceHci criBiCHYBaHHS OBOX KOH-
CTUTYLil. AiXe cycniJibHi BifTHOCUHU, 3acdikcOBaHi B OPUAUYHINA KOH-
CTUTYLii, € cTaTUYHUMHU (TOMY i 3acpikcoBaHi), aKTUYHIi X MOKJIMKAHI
0 KUTTS PO3BUTKOM, MOJIEpHi3alli€el0, YIOCKOHAJIEHHSIM - TOOTO BOHHU €
):[I/IHaMi‘{HI/IMI/I88

OTXe, CBITOBUI KOHCTUTYILIiOHAJIi3M MOX€E pO3BUBAaTUCh HABITh i 63
MUCAHOTO NOKYMEHTY, OCKiJIbKM B A€SKHMX KpaiHaX KOHCTUTYLiOHali3M
nepeayBaB BUHUKHeHHI0 KoHctuTyuii. Hacripasni,, CBITOBUII KOHCTUTY-
LiOHaJIi3M MOXe MaTU A0AATKOBE 3aKOHHE MOXOAXKEHHS, HalpUKJaji, 3a-
BISIKM HAayKOBUM JebaraM abo ILIJSIXOM OOrOoBOpPEeHHS 4yepe3 riobajlbHy
MepexXy 3 BUKOPUCTAHHSAM Pi3HUX METOIiB MepeJaHHs JaHUX,

VY nmaHoMy nociifXkeHHi Tio0ajJibHUI KOHCTUTYLIOHANTiI3M HeE po3y-
MieTbCd SIK igeosoris, 1o nponoHye I'modanbny KoHncturyuito. Hagna”
Ku, 6iH po3ymiembcsi AK CMUAb MUCAeHHA (aKademivHuii ma noOAIMU4HUL
nioxid), wo nepedbauae (3i caie 00HO20 3 OCHOBHUX O00CAIOHUKI8 ma
adenmieé enobaabHo20 Koncmumyyionanismy - Anne Ilemepe) kKoncmu-
myyionanicmcobky peKOHCMPYKUIIO MIJICHAPOOH020 NpAB808020 NOPsAOKY
yepe3 3ACMOCYBAHHA KOHCMUMYYIUHUX NPUHYURIE, WO Maoms 0yice
gaxcause 3Ha4eHHs 045 Npasogoi cghepu no ecbomy ceimy89

OfHak Kpalllolo NPUYUHOW IS MOro MpUMHATTS € Te, O CBiTO-
BUI KOHCTUTYLIOHAJi3M BXe MepeillioB 3a MOpir MiXXHaAapOIHOTO MpaBa
B Pi3HMX BUMipaX, OCKIJIbKM HOTro MPUHILMUIMU 3aCTOCOBYIOTbCS y ranysi
€KOJIOTiYHOTo MpaBa, IpaBa IpaB JIOJAWHU Ta B 0araTbox iHIIKUX chepax.

IHm UM epeKTUBHUM OOIPYHTYBAHHSIM TOTO, 110 IJ100abHUI (CBiTO-
BUI) KOHCTUTYILIIOHATi3M Ma€ KiJibKa rnepesar Hall BcecBiTHbo0 KoHcTH-
Tyli€lo, € Te, 10 BiH € BiIbHUM BiJ €JIEMEHTIB HaB'A3yBaHHS i 10000~
BaHHS 11010 KOHTPOJIIO BJaAU.

OTxe, po3riasgnalyu KaTeropilo CBITOBOTO KOHCTUTYLIiOHai3My,

Kapwmo [lecysa 3a3Havuae 1oro OCHOBHi XapaKTepHi pUCH:
88 Csinenko I. IIpo6aemu cniBpinHomeHHs 0puandHoi i pakruynoi Koncruryuii Ykpainu
3 mo3uuiil cBiTOBOro KoHcTUTyuiliHOoro Bumipy. Koncmumyuia i xoncmumyuyionaaizm e
Ykpaini: eubipxoei npo6aemu. 30ipHMK HAYKOBHX mpanb 4ieHiB ToBapucTBa KOHCTHTY-
niiHOroO mpasa...

Peters A. The Merits of Global Constitutionalism. Indiana Journal of Global Legal
Studies. Switzerland, 2008. P. 397-411.

89
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- CBITOBUI KOHCTUTYUiOHaJli3M He MOTpedye MOYaTKOBOIO MUCh-
MOBOTO JIOKYMEHTY, 11O € OYEBUIHUM, BUXOISIYU 3 iCTOpii NeIKUX KpaiH
(Inpist, CIIA);

- CBITOBMU KOHCTUTYLiOHali3M MoXe HanaTu ¢inocodito, Kyib-
Typy, KOHUEMIii Ta WiHHOCTI AJs MOAajJblIOT0 CTBOPEHHS MailOyTHBOI
KoHcTuTyii;

- mpouec po3poOku dinocodii, KyIbTypu, KOHUEIIi Ta HiHHOCTE!
KOHCTUTYLiOHaNi3My AJs MailOyTHbol KoHcTUTYLii BXe mouyaBcs;

- CBiTOBUI KOHCTUTYLiOHai3M MOX€ BUHUKHYTH J0 3aKpillJIEHHS
KoHcTuTynii, abo BiH MoXe 3ajaTu HamnpsIMOK JJIsSI MaliOYyTHLOTO KepiB-
HULTBA il MPUNHSATTS

- MOXHa 3pOOUTH CIiJbHI 3yCUJUISI M[OJ0 BCTAHOBIEHHS MPaBOBUX
MPUHUMUIIB, HiHHOCTEN, KOHUEILii AJs1 CBITOBOTrO MOPSAKY IiJ erigoto
CaitoBoro KoHcTuTylioHaNi3My;

- Taki MPUHLMMOMU i TIPaBOBi LIHHOCTI MOXYTb JOMOMOITH B Opi-
€HTallii MyHiUMIaJbHUX CY[AiB, HalliOHaJIbHUX OpraHiB 3aKOHOJaBYOi Ta
BUKOHABYOI BJIaiX 1le JO TOTO, sIK 3aKOH Habyxe CI/IJ'II/I90

Eckananisi i3painbChbKO-MaleCTUHCHKOrO KOHQJIIKTY Ta 3arocTpeH-
Hsl yKpaiHCbKO-pociiicbkoro nutaHHs y 2014 poui cTaiym BUpakKeHHSIM
CYYaCHUX YMOB XHUTTS MIiXHapOIHOI CITIIbLHOTU Ta OKPECJIMIU POJb i
3HAYeHHSI MPaBOTBOPUYMX pillleHb MiXHApPOIHUX OpraHisaliil y mpoieci
peryJoBaHHS MiXHapoAHUX BiIHOCUH i (pOopMyBaHHS HOPM MiXHapo-
HOTO TIpaBa. SIK B TEOpPEeTUYHOMY, TaK i B MPAKTUUYHOMY acCIeKTi CTajo
0COOJIMBO BaXJMBUM MUTAHHS IOPUAUIHOI CUIM MiXHApPOIHUX IOTOBO-
piB, a TaKOX pe30JoLiii, neKjapaliil Ta iHIIMX aKTiB HaJHalioHAJbHOTO
xapaktepy. OcTaHHIM 4YacoM MpeaMeTOM HAOCJiIXEeHHs IOPUCTIB-MiX-
HApOOHWKIB CTajd MaTepiallbHUI Ta WOPUAUYHHUN CEHC IXepel MiKHa-
POIHOTO TpaBa, a TAKOX MOJAJNbIIi MepCIeKTUBU GOpMyBaHHS i JOTPU-
MaHHS MPUHLUIIB i HOpM Cy0'€éKTaMM MiXHapOJAHOTO TMpaBa B CydaCHUX
rIo0aJIbHUX YMOBaX.

He moocna ne nocodumuce 3 mum, w0 XapaKmepHow DPUCOI CY-

YACHO20 KOHCMUMYUIOHAAIZMY € 1020 eHYuKicmb, ockinrbku Koncmumy-

90 D'Souza, Antony, D'Souza, Carma. World Constitutionalism. Cambridge Scholars

Publishing, 2007. P. 20.
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yis - ue xcueuii 0okymenm i, 8i0N0GIOHO, KOHCMUMYYIOHANIZM MAKOIC
nocCmiliHO <«3pocmae ma poskeimae», @idnogidarouu ICHYIO4UM peanisim,
i € 3nauno wupwum 3a Koncmumyuyiro.

Heobxiono 3asmauumu, wo came 3 Npusody UbO2O KOHUenuyis
21006a1bH020  KOHCMUMYUIOHANIZMY — BUKAUKAE Y  HOPUCMIG-MINCHAPOOHU-
Kie Oyyce bGaeamo numauv, ceped AKUX, HANPUKAAD, MAKI:

a) aki came <«KOHCMUMYYIUHI» pucu NPpUMAMAHHI 2100AAbHOMY
ynpaegainHio ?

6) uu 6x00uMO MU'y HO8Y epy KOHCMUMYUIOHANAIZMY, HU HA HAC HeKa€E
KiHeyb 3HAUOMO20 HAM KOHCMUmMYYioHanizmy?

8) AKUM YUHOM MPAOUYiliHUL KOHCMUmMYYilinuil nopsidok Oyde cnig-
gidnocumucy i3 paemenmayicto c8imosoco npasonopsaoxky?

Kpim moeo, cyuacni Haykoeyi, 3a3znauaruu npo IiCHY8aHHA 2100aNb-
HO20 KOHCMUMYUIOHAAIZMY, 6ce Jc 3a0aromvcsi HNUMAHHAM, HACKIAbKU
«en00anbHUM» B8IiH €.

Hanpuknan, TaiiBaHcbKuii BueHUl MiHr-CyHr Kyo 3aMucioernscs
Haj TinoTe3o010, WO Y BUNAAKY, KOJU KOHCTUTYUiOHaNi3M CTa€ riaodajib-
HUM, Oro 3Ha4eHHS He MOXe HabyTH alleKBaTHOTO PO3YMiHHS B paMKax
TPaAMIiHOTO KOHCTUTYILiOHaJNi3My. ToMy BiH BBaXa€ NMpPUPOIHiM, IO,
ckopilre, ri1odaJsbHU KOHCTUTYLiOHANi3M Mae 6araTo BU3HAYEHb i IO-
BUHEH OyTHU pO3‘IJ‘[eHOBaHI/IM91

AHajioriuHoro migxony notpumyetrbes i KO. O. BosomuH, 3a3Ha-
Yamuu, 110 PO3BUTOK KOHUEMIil r1100ajJbHOTO KOHCTUTYLiOHAi3My 0e3-
nocepeaHbO MOB'sA3aHUN 3 NMPoOJIEMOIO KOHCTUTYLilHOT MoaepHi3zauii
Ta BUHUKHEHHSIM IJ100aJbHOTO KOHCTUTYLiiHOTrOo mnpaBa. Kpim Toro,
BiH BBaXae, 110 Cy4aCHMM KOHCTUTYLIIOHAJi3M 3aBISIKM iHTEHCUBHIiM
NiSIIBHOCTI MIXKHapOJHUX OopraHizauiil i Mixkaep>XaBHUX iHTerpamiiHuX

' . . 92
o0'eqHaHb OTPUMY€E€ NOAATKOBOIO AKICHOTO IMIIYJIbCY CBOI'O PO3BUTKY .

Ming-Sung Kuo. Between Law and Language: When Constitutionalism Goes Plural in a
Globalising. World Modern Law Review. 2010. Vol. 73. P. 858-882.

Bousomun }0.0. KoHcTuTyniliHO-npaBoBe 3a0e3neyeHHs €BpPONeiichbKOi MiXkIepxkaBHOI
iHTerpanii: TeopeTHKO-MeTON0NOTiYHi acneKTH : MOoHOrpadis / 3a pen. M.O. BaiimypaTo-
Ba. K.: JIoroc, 2010. C. 227.
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Hdo Toro X MpuUBepTaE yBary MOTEHIIMHO MPOAYKTUBHE CYIKEHHS
npodecopa I'apBapacbkoi mkoau npasa Mapka TyiHHeTa mpo Te, IO
TpaHCHalliOHaJbHI HEYpSIOBI opraHizauii, sKi TOpPKalOTbCA KOHCTUTY-
HifHUX TMUTAHb - SIK MPaBUJIO, aje He BUKIIOUYHO, - € MiIMHOXWHOIO
KOHCTUTYIIHHOTO 3aKOHY, IO CTOCYETbCSI OCHOBHUX TpaB JIOAWHWU,
OCKiNIbKM (hOKYC IX TYpOOTH € 1€ OJAHIEI0 IHCTUTYLIHHOIO JIOKAIli€l0, siKa
MiTIITOBXYE A0 Trjo0anizailii KOHCTUTYLiIHHOTO HpaBa93

I[TapTHepcTBO AepKaB Ha HalliOHAJbHOMY PiBHiI BBaXXaeTbCsl TAKUM,
O Mae cJlabKy JeMOKPATUYHY JETiTUMHICTb, Y CBiTJi MOXJIMBOCTI Jep-
XKaBU BIiIMOBUTUCH MOBAaXaTU HaJaHUU MeXaHi3M (MOCUJIEHHS COUiallb-
HO-eKOHOMIYHOi cuTyallii, MTpoCyBaHHS BiICYTHOCTi pacoBOi IUCKPUMi-
Halii To1o).

OTxXe, NUTaHHS TMOCTYMOBOI Trjobanizalii KOHCTUTYLiOHaNi3My
Xoua ¥ MaloTh AUCKYCiHHUMI XapakTep, MPOTe BUCTYMAIOTh 3acanolo IJs
TpaHcdopmalii MixkHapoAHOTO TYOJiYHOTO TpaBa i KOHCTUTYLIiAHOTO
rnpaBa BilTTIOBIHO 10 peasiii CbOTOAEHHS.

CyTHICTh T100aJbHOr0 KOHCTUTYIiOHAJNi3My BBaXaeTbCsl CKIal-
HOIO JUISI AOCJiIXXEHHSI, OCKIiJIbKY MO BCbOMY CBiTy TEpMiH «KOHCTUTYILi-
OHaJli3M» iCHy€ B pPi3HOMaHITHUX MposiBax. TakoxX pi3Hi HAyKOBi IKOJIU
CBiTYy MO-pi3HOMY BM3HaAyalOTh MiCil0 TJIOOAJTbHOTO KOHCTUTYLiOHATi3-
My. 3 1i€l TeMaTUKM 3HAYHOI yBaru 3acjJyroBYIOTb Ipalli HiMEeLbKOTO
nociainHuka Jlapea @inexnepa. Lleit ¢paxiBelb MPUXOAUTHh 10 BUCHOBKY,
IO KOHCTUTYLiOHAai3M Yy OiJIbIIOCTiI CBOill ciayrye siK miudp A0 cyyac-
HOi MpaBoOBOI Teopii,, 3TiTHO 3 SIKOIO MpaBO PO3IISIAAETHCSI 3a MeXaMu
JepxaBu

Jesaki 3apyOixXHi MpeAcTaBHUKU KOHCTUTYUiMHOI HOKTPUHU, IO
NOCHiIXYIOTh (GeHOMEeH TJ00aTbHOTO KOHCTUTYLiOHaNi3My, TUM He

MEHIII BM3HA4YalOTh KOHCTUTYLiOHANi3M $SIK «aKaaeMiuHUU apTedakT»,

Tushnet Mark. The inevitable globalizati of itutional law. URL:http://ssrn.com/
abstract=13T77 66

Viellechner Lai's. Constitutionalism as a Cipher: On the Convergence of Constitutionalist

and Pluralist Approaches to the Globalization of Law. Goettingen Journal of International
Law. 2012. Vol. 4, Ne 2. P. 602.
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1O TIPOSIBISIETHCS JIMIIE B HABUYKAX Y IOPUCTIPYNEHIil Ta aKaAeMidHO-
MYy OMCKYpCi.

BinmoBinHo no BucinoBiaoBaHHS Tpodecopku AHTXe Binep (Hi-
MEYYMHAa), KOHCTUTYLIiOHaTi3M PO3YMIEThCS «aHi SIK BUBYEHHS MpPaBoO-
BUX noKyMeHTiB (KoHcTUTylil), aHi K Tpollec CTBOpPEHHS IMpaBOBOi
0a3u (KOHCTUTYLioHani3auii)» 3aMicTh LIbOTO BOHAa BM3HAYa€ HMOro sIK
CHUCTEMY KOOPIMHAT y MPOCTOPi MiXIAUCHUIJIIHAPHUX AOCHIIXEHb, L0
3MiliCHIOIOTHCS 3 0coOauBOI yBarow. Ha morasn AHTxxe BiHnep, KOHCTU-
TYLiOHaNi3M Y LIMPOKOMY CEHCi aCOLIIIOETHCS 3 BUBYEHHSIM CKJIAJOBUX
eJIeMEHTIB MPaBOBOI Ta MOJITUIHOT MPAKTUKH, IO € MEHTPATBHUMHU JJIS
OLiIHKM 1Or0 3aKOHHOCTI YU JIETITUMHOCTI

Y cBoiit po6oTi «MiXHapoAHUI KOHCTUTYUIHHUI TOPSAOK» JHO-
cninHuusa Epika ne Ber Bka3ye Ha Te, 1110 KOHCTUTYLIIOHANi3M - 11€ BXe
IyXe TINOOKO OCKapXeHa, MpOoTe CMMBOJIiYHA Ta HOPMATUBHA MeXa JJIs
poO3nyMiB TIpo TPOOGIEMU XUTTE3ITATHOTO Ta MPABOBOTO DPETyIIOBAHHS
CKJIaHUX B3a€EMOTIOB'SI3aHUX CYCIiJIBCTB MOCT-BecTadanbckoro cBity

BapTo 3a3HaYuTH, 110 B JOKTPUHI Mi)KkHApOAHOTO KOHCTUTYLiliHOTO
npaBa cepel HayKOBIIIB BC€ X TaKW iCHYE KOHCEHCYC IOJO0 POJi MiX-
NepXaBHOI iHTerpauii, riaobanizalii Ta mapTUCUNATOPHOI AeMOKpaTii B
CydyacHilt Haylli KOHCTUTYLiHHOTO MpaBa.

3a3HavyeHWI KOHCEeHCYyC 60a3yeThcsl Ha BU3HAUYeHHI OCHOBHOTO TIpHU-
3HAYEeHHS II100aJTbHOTO KOHCTUTYIIOHANI3MY, SIKUU PO3YMIETHCS SIK AMC-
KypC, IO CBOEI0 Yeproio 3aCHOBYE Ta CIIPUSE PO3YMIHHIO IiHHOCTI i
GYHKII KOHCTUTYHiHHUX MPUHILUIIB Y MiXKHAPOJTHOMY .MPaBOBOMY ITO-
PSIAKY.

VY Toi1 yac, sIK HOpMHU Ta MPUHIIMIIA MiXKHapOJAHOTO IMpaBa rpaioTh
KOHCTAaTYyIOuUy Ta iHCTUTYLIIOHaJAbHY POJIb NMPU BU3HAUEHHiI (OpPM CHiB-
poOOITHULITBA A€pXaB, KOHLENT «TJIOOaNbHUI KOHCTUTYLiOHATi3M» MO-

TpeOye 4iTKoro GopMyTtOBaHHS.

Wiener Antje. Global Constitutionalism: Mapping an Emerging Field, 2011. URL: http://
cosmopolis.wzb.eu/content/program/conlcey_Wiener_Mapping-Field.pdf]

De Wet Erika. The International Constitutional Order. International and Comparative Law
Quarterly, 2006. Ne 55. P. 51-76.
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Ha Hamry nymKy, Mae mpaBo Ha XWTTS BU3HAHHS TJI00aTbHOTO KOH-
CTUTYLiOHANi3My HOBITHIM KE€pPiBHUM TOJITUKO-TNIPAaBOBU NIPUHIIUMIIOM,
BU3HAYHOIO MapafurMol0 HAayKOBOTO 3HAHHS B YMOBax TJ00aJTbHUX 3a-
rpo3, OCKiJIbKU A€ MOXJIUBICTb ISl IKICHO HOBUX KOHCTUTYLiilHO-3a-
Oe3nmeyeHUX YMOB MiXJIepXaBHOTO CIiBpOOITHUIITBA B yMOBax Ijioba-
Jizanii.

CTOCOBHO TJIOOAIbHOIO KOHCTUTYLiOHANi3My, y 2012 poui A. Binep
3a3HaymiIa, M0 MI00ANbHUM KOHCTUTYLIOHATI3M Ille He BU3HAETHCS «SIK
BiIITOBiIHA AUCLIMIIJIiHA a00 cyOauCIIMIIJIiHA a Hi B TIpaBi, a Hi B colliajib-
Hilf Hayli, BiINOBiIZHO HaJIiYyEThCS JUIIE NeKibKa KHUT, SIKi MOXYTb
BBaxaTuch nigpyunukamu. [pore, neski PenaroBani Tomu ta Criewuianb-
Hi Bunycku ta Kinbka MoHorpadiii Ta ctaTeit 3po0OuJIu 3HAYHUIN BIUIUB
Ta BHECOK [UJISI TOTO, 1100 HAHECTHU 1[I0 KOHI[ETIil0 Ha 1<apTy>>97

3 MeTOol0 MoAO0JaTH L0 3HauyHy nporajluHy, y 2017 poui BUXOIUTH
npykoMm «ITociOHMK 3 1100ajJbHOTO KOHCTUTYLiOHANi3My» 3a peaakilielo
Anmxe Binep ta EHToHi @. Jlanra MoJl. 3a3HaYeHUI MOCIOHUK MIiCTUTH
HayKoBi npaui npoBinHux daxiBuiB y cdepi ri1odasbHOro KOHCTUTYLIO-
HaJlizMy, sIKi 3 morasaay ¢ginocodcbkoi, mpaBoBOi, MOJITUYHOI, iCTOPUYHOT
HayK Ta HAyKW MiXHapOJHUX BilHOCUH PO3KPUBAIOTH MPOOGIEeMHI MUTaH-
Hsl icTopii po3BUTKY i ¢disocodii rinodajbHOTO KOHCTI/ITYI_[iOHaJ'Ii3My98

3 TuMm, 1006 OOrpyHTYBaTU MO3UILiI0 MPO aKTUBHE (OpPMYBAHHS
ra100ajbHOTO KOHCTUTYIiOHAJi3My, BapTO 3ayBaXWUTHU, 11O MI00ANb-
HUU KOHCTHUTYI[iOHAJIi3M aKTUBHO OOTOBOPIOETHCS Ha OJHOWMEHHUX
MixXHapoaHux cemiHapax (Global Constitutionalism Seminar, Global
Constitutionalism Workshop), $Ki TiepioAM4YHO TpOBOIsATHCS y Beb-
cbkoMy YHiBepcuteTi {Yale Law School) ta WZB Llentpi I'nobanbHOTO
KOHCTUTYLIOHaNi3My Tnipu ['ymOosbacbkoMy YyHiBepcuTeTi bepiiny.
3 2012 poky 3 MeTOI CTBOPEHHS Kpalloro po3yMiHHS 3acal Ta MNPUH-
LIMMiB MOJITUYHOrO TMOPSAKY B rjobalbHUX MacliTabax, 3a penaklli€ro

BimoMmux yueHux 3 CIJIA ta €Bponu (Matrtiaca Kymma, EHToHI @. JlaH-

Wiener A. Global Constitutionalism... URL: https://www.oxfordbibliographies.coni/view/
document/0bo-9780199743292/0b0-9780199743292-0092.xml

Lang A., Wiener A. (eds.). Handbook of global constitutionalism. Cheltenham: Edward
ligar, 2017.480 p.
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ra, Jxeiicma Tymnu, Auaxe Binep Tta iH.) y BumaBHuutBi Cambridge
University Press 1y0niKyeTbCsl HayKOBUI TpodecioHalbHUI XypHal Mifg
Ha3Bolo «[100aNbHUNM KOHCTUTYLiOHANi3M», Y SKOMY MpeacTaBIeHi po-
00TH ITOCHiAHUKIB Yy cepi MixkHapoaHoro npasa'.

3 MeTOo10 BU3HAUEHHSI, YU AiiCHO «IJI00aJbHUI KOHCTUTYLIIOHATi3M»
MOXe BBaXaTUCh KOHIETITOM, y TaHOMY MOCTiIKeHHI MiJHIMalOThCs ABa
MUTAHHS:

1) YoMy BHUBYEHHS Trjo0ajJibHOTO KOHCTUTYIiIOHANi3MY BBaXXa€eTbCS
IXKepesoM KOHCTUTYUIMHUX TMOJIOXKEHb i MIATPYHTAM AJs (GpopMyBaHHS
HallioHaJbHUX JE€MOKpaTiii 3a KpU30BUX YMOB?

2) ki nepcrnekTWBU Ta MPOMO3UILii Haga€e ria100aJbHUN KOHCTUTY-
LiOHAaJi3M [UISI Cy4YacHOI IOpUAMYHOI Ta MOJITUYHOI HAyK?

Jlnst oTpuMaHHS BiITOBiJli HA 3a3HaYeHi 3alIMTaHHS BapTO BPaXxoBY-
BaTW HACTYMNHi YMOBM Ta KpUTepii iHTepnpeTalii rmo6ajbHOro KOHCTU-
TylioHali3mMy:

- IosiBa HOBUX 3arpo3 rjiobajbHOMY MUpY i Oe3mneli Ta BianoBia-
Ha TpaHcdopMallisi MiXKHApOIHUX BiTHOCHUH;

- 3MIHU y MiXHapoJHiil mpaBocy0'ekKTHOCTI €Bponeiicbkoro Co-

0

103y SIK TJI06aJIbHOTO aKTopa; _

- oco0JuBa 3alikKaBJIEHICTb MiXHapOAHOI CHUJIBHOTU Yy dopmy-
BaHHiI HOBITHbOI'O HAyKOBOTO Tinxoay, 110 Oyae BiAMmoBigaTU cydyacHUM
riao0anizoBaHUM MIXHApOJAHUM BiTHOCMHAM Ta CYTHOCTI KOHLEMIil
rJ100ajJbHOrO yrpaBJiHHS;

- ¢dopMyBaHHS BiANOBIIHUX TiArasy3ei MikHapOAHOTro Myosiu-
Horo mpaBa (MiXXHapOAHOTI0 KOHCTUTYUiHOTO IMpaBa Ta MiXHapoOJIHO-
ro ajJMiHiCTpaTUBHOTO MpaBa) y KOHTEKCTi CTAaHOBJEHHS TJ100AJbHOTO
nmpaBa;

- BaXJIMBICTh MmpoueciB rjobajizauii ojgs BU3HAYEHHS pi3HUUI
MiX TTOHSTTSIMU «MiXKHapoaHe NyOJyiiuHe mpaBo» i «Iy0JiiuHe MiXHapoj-
He TIPaBoO»;

- HAasIBHICTb ryobajibHOro edheKTy MiXXHapOJIHUX-TPABOBUX aKTiB

ad-hoc (Hanpukianm, pilleHHS MiXHapOIHUX CYAiB, pe3oJilollii, yroau

URL:vww.law.yale.edu, URL:http://joumals.camM "
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TOLIO), WO MICUTUMYTh y COOi MOJOXEHHS LIOA0 rapaHTyBaHHS Mpas i
CBOOOJ JIIOIWHYU B CyJaCHUX YMOBaX HEBU3HAUYEHOCTI Ta OYAyTh MaTu Ha
MeTi morepeaXeHHsI KOH(IIKTIiB MiX cy0'eKTaMU MiXXHapoJaHOTO IpaBa;

- 3aCTOCYBAaHHS KOHCTUTYUiMHUX MPUHUUIIB y MUIOWMHI MiXHa-
poaHOTo MyO0JiYHOTO MpaBa Ta rjao0ajJbHOTO MpagBa.

Jnst Kpauoro po3yMiHHS I100ajlbHOr0 KOHCTUTYLiOHAi3My Bap-
TO MPEeACTaBUTU iCHYI0OUYi HAyKOBi LIKOJU TJI00aJbHOTO KOHCTUTYLiO-
Hali3My.

I[MocraBneHi wiji mociigkeHHsT OOYMOBWJIM HeEOOXigHICTb mOCIHi-
IIKEHHS «pernepTyapy» KOHLENiil rin1o0ajbHOro KOHCTUTYLiOHANi3My ¥
TpaHchopmaniliHuit epion. BiH He € 1yXe NIUPOKUM.

Hanpuknan, nocninHuk bapno ®acbeHaep BUOKPEMIIOE TPU OCHO-
BHi HAyKOBi IKOJIY, 110 COPMYBaJIMCh 3 ifell r1odaJibHOTO KOHCTUTYILLi-
OHali3My:

1) TmpencTaBHUKM IIKOJH, IKYy,3amiouyaTkyBaB Anbppen Pepapocc;

2) mnpencraBHUKM mKoiau Heio-XeBeH;

3) mnpenctaBHUKMU, sAKi GOKYCYIOThHCS Ha ijlel «MiXXHapOJHOTO CITiB-
TOBapuCTBa» Ta HaJlleXaTh 10 OJHOWMEHHOI mKoanOO

CBoe€lo yeproio, gociainiHuisl AHnxe BiHep BuU3Hae Tpu OCHOBHI
LKOJIU TJI00aJIbHOTO KOHCTUTYLiOHAi3My: HOpMaTUBHA IIKoJa, QYyHKILi-
OHaJIicTChKa IIKOJIa Ta MI0palicTUYHA mKonalO1

Hopmamuena wkoaa (YO. T'abepmac, b. ®ac6ennep, A, I'piMmm) pos-
rasinae [mo6anbHUI KOHCTUTYLIOHAI3M SIK CTpATETriuYHUM pyXy HaINpsSIM-
Ky 3acHyBaHHs ['mo6anbHoi KoHcTUTylii (a00 NiATPUMYETHCS apryMeHT,
mwo Cratyr OOH tpebaposrasinatu y skocti [obanbHOT KOHCTI/ITyuﬁ)IO2.

Busnatouu, mo Cratyr OOH uacto Bimirpae pojb «MiXHapoaHOi
KOHCTUTYILi1», BiloMu#l ppaHIly3bKMIl BUEHMIH, crieliadicT 3 MiXkHapo-
Horo mpaBa XKan Tycko3 yBaxae, IO MiXXHapOIHUU MPaBOMOPSIOK He

Mae popMaJbHOI KOHCTUTYILiI, a TaK CaMO MiXHapOIHUX KOHCTUTYILili-

100 Fassbender Bardo. The United Nations Charter as Constitution of the Internatio-
nal Conrmunity. Columbia Journal of Transnational Law. 1998 Vol. 36. Ne 3.
P. 529-619.

01 Wiener A. Global Constitutionalism. URL: https://vvwvv.oxfordbibliographies.com/view/
document/0bo-9780199743292/0b0-9780199743292-0092.xml

"' Fassbender Bardo. The United Nations Charter as Constitution...

1
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HUX opraHiB. Ha cboronHi icHye nuiine MatepiajbHa MiXXHapoJHa KOH-
CTUTYILisI, TIpeIcTaBjieHa CYKYMHICTIO MiXXHapoOJAHUX MNPUHILMMIB, SKi
3a0e3MevyloTh €IHICTh i WidiCHiCTh MiXHapoaHOTO mpaBomnopsaky. Lls
KOHCTUTYLis € CKJIaAHOIO i YaCTO HEJOCKOHAJIO0, IPOTE, POOUTH BUCHO-
BokK XKaH Tycko3, 0ysio 6 TOMUIKOBO TBEPAUTH, 1110 il HeMa€103. Kan Tyc-
KO3 Ha3BaB OKPEMMU MiIpO31iJl y CBOEMY MiIPYYHUKY 3 MiKHApPOIHOTO
npaBa «MiXHapoAHUN MNOPSAOK € HENOCTATHbO «KOHCTUTYUiAHUM»».
Y uboMy minpo3aini BUEHU CTBEPAXYE, L0 MiXXHAPOAHUN MpaBoImopsi-
JIOK He MAa€ KOHCTUTYLii B TOMY pO3yMiHHi, B SIKOMY BOHA iCHY€ Ha BHYT-
pilIHBOAEPXKABHUX PiBHSIX.

A. BiHep migkpeciioe, 110 CBOEID YEeProlo @yHKyioHaricmcbka uiko-
au(dx. JI. Dynodd, Adx. I1. TpaxTtmaH) ¢oKyCyeTbCsl Ha BIJIMBiI KOH-
CTUTYLIIOHANiI3My Ha (GOopMyBaHHS MajJM TEPUTOPil CBITY BiAMOBIAHO 1O
HOBUMX CTAaHIAPTU30BAHUX MPOLIENYP Ta PETYISITOPHUX YTOJ.

Anrniiiceki BueHi Ix, JI. lyHodd ta JIx. I1. TpaxTtmaH y cBOiii po-
60Ti «PyHKIiOHAABHUU Miaxixg mo I'7106adbHOr0 KOHCTUTYILiIOHANI3MY»
HalalTh BJlaCHE BU3HAYEHHS I100aJlbHOTO KOHCTUTYyUiOHali3My. BoHu
TIyMayaTh MOTO SIK «PO3IIUPEHHS KOHCTUTYLIHHOTO MUCJTIEHHS 10 CBIiTO-
BOTO MOPSJKY, IO IPYHTYEThCS Ha i1esIX, TIEPEKOHAHHSAX i 3000B'SI3aHHAX
Tak caMo, SIK MOJIiTUKa YU MpaBoBa fOoKTpuHa». KpiM Toro, Ha ix 1yMKy,
iCHYBAHHS$ TaKOro iHTep-Cy0'€KTUBHOTO PO3YMiHHS € OJHI€I0 3 KIIOYO-
BUX MO3HAYOK TOTO, L0 3 KOHCTPYKTHUBICTCHKOI TOYKM 30py BiApi3Hsie
«KOHCTUTYUiMHMI» MIXKHapOJAHUI MPaBOBUN MOPSAOK Bill «<BUCOKO Jie-
rajli3oBaHOTO» MiXHapOJHOTrO MPaBOBOTO r[op;{)n(y104

Ilaopanicmuuna wkonra (Axc. Tywi, /J. Xaavbepcmam, E. Illmaiw)
pOOUTH HAroJ0C Ha BaXJIMBOCTI BiIOKPEMJIEHHS aHTUYHOrO, Cy4aCHOTO
Ta MOCTMOAEPHICTCHKOTrO MepiofiB KOHCTUTYLIOHATI3MY.

JlaHa mkoJia 6epe 10 yBaru Te, 110 colliaJibHi IpaKTUKU KOHCTUTYILIO-
HaJli3My BUXOJSITh 32 MEXi Cy4yaCHUX KOPIOHIB epXaB 3 HaMaraHHsIM

iTeHTUdiKyBaTH Pi3HOMAHITTS MOXJMBUX Ta 0aKaHUX MIPUHIUIIIB, HOPM

Tycko3 K. MixkunapoaHe npago : migpyynuk /mnep. c ¢pp. K.: AprEk, 1998.401 c.
Dunoff J.L., Trachtman J.P. A Functional Approach to Global Constitutionalism. URL:
http://ssm.com/abstracHI1311983.
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Ta MpaBWJI KOHCTUTYIIOHATI3MY, 1[0 BBaXalOThCS HAJTEXHUMU MHOXUH-
HiCTIO aKTOPiB MiXJIepXaBHOI I100albHOI CUCTEMU.

V cBoix nocnigxeHHsax A. CtoyH CBiT itae 11e aaii i MPOMOHYE CBOE
0ayeHHSsI KOCMOIIOJiITUYHOTO NPaBOBOTO MOPSAKY SIK HOBITHbOI MpaBOBOi
CHUCTEMU, 3aCHOBAHOI Ha 3acajgax «KOHCTUTYLilHOTO Mmiatopanizamy». Ha
nymky A. CroyH Cgita, €Bporna BoJOJi€ HAUBUILOIO «KOHCTUTYLiAHOO»
CTPYKTYpOIO, IO CKJIafaeThesl 3 GyHIaMEHTaJbHUX MPaB i PO3AiIEHOTO
MOBHOBaXEHHS CYIIiB AJsl pO3TJIsiAY iHAMBiAyalbHi 3BepHeHb. KoleH
OKPEMUI OpraH He Ma€ «OCTATOYHOIO CJIIOBa», KOJM BUHUKAE KOHOMIIKT
iHTepmpeTallii mpaB, - HaBIIaKW, CUCTEMa PO3BUBAETHCS WAAXOM MidNC-
cyddiecvkoeo dianocy, 6 AKOMY 60HU abo cnopsams, abo Hadaromv nio-
mMpuUMKy 00UH odﬂomy103.

MixcynniBcbKuii giagor SIkHaiikpalle npeacTaBIeHUl B3aEMOi€0
Mix €CIIJI, HauioHaJbHUM CyIOM YU TpUOYHaAJIOM, €EBPONENCHLKUM Cy-
noMm mipaBocyaas. 3okpema, y ciuHi 2014 poky BinOyBcsl ceMiHap-Mix-
CynniBCbKUU niasor Ha TeMy «IMIeMeHTalliss pilieHb €BpomneichbKo-
ro cyay 3 IpaB JIIOAMHU: CIiJIbHA NpaBoBa BiamoBigaiabHicTb». Cymus
€CIIJI Oxynig JladppaHr BuU3HAE Aiajlor TaKOro poay <«sSIK B3aEMOil0
Mix CyaoM Ta HallioHaJbHMMHU CyAaMU B TEPMiHOJIOTII TpoToKoay 16
no Konsenuii (CK1IJI - aBT.), B 9Kiii 3a3Ha4a€ThCS, L0 «PO3MUPEHHS
koMmreTeHii Cyny HagaBaTu peKOMeHIaliliHi pilleHHs B MoxaJiblIoMy
30iMbIIUTH B3aeMoilo Mixk CyaoM Ta HallioOHaJbHUMU OpraHaMu BJaau
Ta TaKUM YMHOM IMOKpPALIUTh iMmiieMeHTalito KoHBeHI1il, y Biamosin-
HOCTI i3 MPUHLUIIOM Cy6CI/I)IiapHOCTi>>»106

Otxe, mepea TOKTPUHOI MiXKHapOJAHOTO TpaBa IMIPSIMO MOCTAE M-
TaHHS, SIKUM YUHOM PO3YMITH SIK «KOHCTUTYLiiHi», TaK i «IJII0OpanicTuy-
Hi» 0COOJIMBOCTI rJ100aNbHUX YIPaBIiHCbKUX yroI[107

BonHoyac MeTOHOJOTIYHO HEONHO3HAYHOIO YBaXA€ETHCS TMO3UIIisI

I'. [llacdepa, o BapiaHT OaueHHS TJ0OaJIbHOr0 KOHCTUTYLiOHATiIZMY B

105 Stone Sweet Alec. A cosmopolitan legal order: Constitutional Pluralism and rights
adjudication in Europe. Global Constitutionalism. 2012. Vol. 1. Issue 01. P. 53-90.

106 Tam camo.

107 Ming-Sung Kuo. Between Law and Language: When Constitutionalism Goes Plural in a
Globalising. World Modern Law Review, 2010. Vol. 73. P. 858-882.
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paMKax KOHCTHUTYIifHOTO ILTIOpaji3My MOXHa TMPENCTaBUTU SIK KOM-
OiHauilo aTpuOyTiB 0OMABOX IiAXOMiB - TPaBOBOro IJIIOpadi3My Ta
rjao0ajbHOr0 KOHCTUTYIiOHAJi3My, MpOTe Yy piBHil Mipi #oro MoxHa
posrasinatTv K KoMmOiHalito iX HemoJsikiB. [lo3uuiss KOHCTUTYUiliHOTO
njapanizMy 0auyuTh CBIT y TepMiHaX MHOXUHHMX KOHCTUTYLiNHUX MO-
pPSANKiB Ha HajJHalLioHAJbHOMY Ta HalliOHAJbHOMY PiBHSAX, LIO B3aEMO-
IiI0Th MixX co6010108.

Tpeba moroauTUch i3 3ayBaxXeHHSIM pociinHuui A. Binep mpo te,
1O BCi WIKOAMU I100aJbHOTO KOHCTUTYUiOHANi3My «MOIiNSII0OTh BU3HA-
HHS sSKiCHOI 3MiHM Bif rjo6ani3oBaHUX OO0 KOHCTHUTYLiOHadi30BaHUX
BiIHOCUH Ta BOAYalOTh iCTOPUYHO YYTTEBUMN IMiAXiJg 10 KOHCTUTYLIiO-
HallizMy».

Busnawouu, mo PaitHep PopcT cBoe€l mpaneio 3poOWB 3HAYHUN
BHECOK Y CTAHOBJIEHHSI HOPMATUBHOI IIKOJIU TJ106aIbHOTO KOHCTUTYIIO-
HayiizMy, A. BiHep BiITHOCHUTbH HOTO MiAXil SIK 10 MpeacTaBHUKIB HOp-
MaTHUBHOI, TaK i TUIIOPaJliCTUYHOI WIKOJMU TJ100aJlbHOTO KOHCTUTYIIO-
HaJIiBMy109

Busnarouu, wo Hemae 4imkux mexc 0As GiOMeNCYy8aHHs OOHIET umo]—
AU 8i0 HWOI i wo iCHye mak 36aHa <«KOMOIHOBAHA WKOAQ», NO200UMOCH,
wo do Hei Harewcamov maki eueni, sk A. Binep, b. Kinecoyppi, M. Kymm,
A. Ilemepe, Jlxnc. Illlo, H. Kpiw, P. @®opcm, Jxuc. Bainrep, M. Bino.

CbOroJHi € OYEBUAHUM, L0 I100aJbHUN KOHCTUTYLiOHAJNi3M CTaB
MpeaMeTOM JOCIHIIXEHHS IJISI BUCHUX-IOPUCTIB Ta MOJITOJOTIB MO BChO-
My cBiTy. Bisbir Toro, cyvyacHi rio6ajbHi 3arpo3u Ta npoodjeMu MUPHO-
ro CIiBiCHyBaHHs Ta BUpIllIEHHS CyMNepevyoK MiX JIepXkaBaMU CIIPSIOTh
MosiBi HOBUX BUKJIMKIB IJIsI MallOYTHBHOI KOHILIENTyasi3alii rimobdaibHOTO

KOHCTUTYLIOHANI3MY SIK MiXIUCHUIUIIHAPHOTO MiAXO1y.

Shaffer Gregory. International Law and Global Public Goods in a Legal Pluralist
World. European Journal of International Law. 2012. Vol. 23. Issue 3. P. 669-693.
URL: https://doi.org/10.1093/ejil/chs036

Forst Rainer. The right to Justification: Elements of Constructivist Theory of Justice.
Translated by Jeffrey Flynn. New Directions in Critical Theory. New York: Columbia
University Press, 2012. 368 p.
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OTxe, HayKOBUM Miaxig moTpedye ¢hopMyBaHHS TEOPETUUYHOT Mojie-
JIi T100aJIbHOTO KOHCTUTYLIiOHAi3My, TIpeJICTaBJIeHOl HUXYE.

Po3pobieHa TeopeTrnyHa MOJieJib I100ajJbHOTO KOHCTUTYIIOHANI3MY
CTOCYETHCS TPbOX CEKILill HANPSMKiB Ta MpobJieM, siKi BAPTO PO3IJISHYTHU
Npu AOCIHIIXEHHI «BiJIbHOTO, XXWBOTO Ta TPaHIiO3HOTO CBITY TJIoOalb-
HOTO KOHCTI/ITyuiOHani3My»1 10

- Ilepma cexliisi nuTaHb 0a3y€ThCSI HA PO3BUTKOBI MiXKHApOJAHOTO
nyoJidyHOTO TIMpaBa, OOMEXEeHOro mpollecaMM KOHCTUTYLioHasi3auii Ta
¢bparmMeHTanii.

- Jlpyra cekllisi CTOCYETbCs iHTepmnpeTallii, po3yMiHHs Ta po3'sc-
HEHHS rJ100aJlbHOTO KOHCTUTYILIIOHANi3My K (peHOMeHy, 110 0a3yeTbcs
Ha igei 3acToCcyBaHHS KOHCTUTYUiHHUX MPUHIMUMIB Y MiXKHapOJHO-TIpa-
BOBiil cdepi Ta iXx B3BAEMOIIPOHUKHEHHS .

- Tpersa cexiis mpo6JyieM MoB'si3aHa i3 OCMOPIOBAHHSM Ta KPUTU-
LIM3MOM TJIO0AJIbHOTO KOHCTUTYIIOHAi3My 32 HEIOCTaTHil piBeHb (op-
MYJIOBaHb i AediHiliil, y TOl yac IK y «[Ipu3Mi» MOTJISIAiB NpeJacTaBHU-
KiB 3a3Ha4€HOI JOKTPUHI iCHYy€e 06araTto «JiH3».

dnst Toro, no6 orpuMaty OUIbII MpaBUJbHE Ta MOBHE PO3YMiHHS
r100aJbHOTO KOHCTUTYLiOHAai3My, Tpeba HalaTu 3alUTaHHS: YU MOXe
rn1o6ajlbHUM KOHCTUTYLIIOHAI3M - K MOJITUYHUN, NMPaBOBUN Ta €TUY-
HUI MpOeKT, 110 MO MpaBy BBaXAa€ETbCS BCECBITHIM MOPSAKOM AEHHUM -
JNIOMOMOTTH MEePeUIKOoIXaHHIO CBITOBUX BillH i Kpu3 (HejerajibHa Mirpa-
miss 1o kpaiH €C, Kpu3a B YKpaiHi), OAHOYACHO CIPUSIOYU PO3BUTKY
HOBUX 6e3namB?111

[0es enobaavHoco KoOHcmumyyionanizmy 6Oaszyemovcs Ha OaueH-
Hi cmpameeciuHO20 KOHCIMUMYUIHUHO020 eKCnepuMeHmy 3 0008 593K08UM
CRPUUHAMMAM KOHCMUMYYIUHUX NPUHYUNIE CYO'eKmamu MidcHaApoOOHO-

20 npaea ma 3 YNpo8aodNCeHHAM Yy MINCHAPOOHY NPAKMUKY.

Kumm M., Lang Jr. A.F., Tully J., Wiener A. How large is the world of global
constitutionalism? Global Constitutionalism. 2014. Vol. 3. Issue 3. P. 1-9.

Walker Neil. Beyond boundary disputes and basic grids: Mapping the global disorder of
normative orders. International Journal of Constitutional Law. 2008. Vol. 6. Issue 3-4.
P. 373-396.
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1.3. MixHapoaHe KOHCTUTYLiliHe MpaBo
Ta rJ00aJbHUI KOHCTHUTYHiOHAJi3M:
npooJeMHu CHiBBiIHOIEHHS

[MpuHuMnmoBUM Ta MpoOJEeMaTUYHUM 3 HAYKOBOI TOYKHU 30py € Te,
110 HayKa MiXXHapOJHOT0O KOHCTUTYLiiHOTO mpaBa 1ie ¢GOpMYETHCS, Bil-
MOBiHO, TAKOX HE iCHYE HAYKOBOTO KOHCEHCYCY CTOCOBHO €IWHOT MOHS-
TiliHOI, eJeMeHTHOI Ta (PyHKIiOHANbHOI XapaKTEPUCTUKU MiXXHAPOIHO-
ro KOHCTUTyUiliHOTO TIpaBa. OgHOYacHO 3 UMM (OpPMYBaHHS yHiTapHOI
IIKOJIM TI06aJbHOTO KOHCTUTYIIOHANi3My TaKOX € JajleKuM Bim 3aBep-
IIeHHS, B 3B'A3KYy 3 UMM aNelTH TJI00albHOTO KOHCTUTYIIIOHATI3My He
HarpautoBaiu yHiikoBaHOoi nediHiuii.

OcHoBol0O s TpaHcdopMallii cydyacHOTO MiXHapOOHOTO IyOJiv-
HOr0 Ta KOHCTUTYLIiWHOro MNpaBa BUCTYNae NOCTymoBa ryiobanizauis
KOHCTUTYILIiOHai3My, 110 3Halljia CBili MposB y MOSIBi BiANMOBiIZHOTO
KOHUEMNTY <«IJ100aJbHOT0 KOHCTUTYLiOHATiZMYy»,

HenuBHo, 110 mpeaMeToM HalIOro AOCHIIXEHHS B LbOMY DO3AiJi
cTaB (peHOMEeH iHTepHallioHaNi3allil KOHCTUTYLiHHOTrO MpaBa, SIKUK Bili-
rpae Bce OiNblly poJib y MOAEpHi3allii Ta cripsgsMyBaHHI €BOJIIOLIiT HAYKU
MiXHapoIHOTO KOHCTUTYIiMHOTO TpaBa.

MeTononoriuHo BipHolo BOauvaeThcst Aymka 0. O. Bonomuna, 1o
iHTepHalioHai3alis KOHCTUTYLIIHHOTO TMpaBa 3aJeXUThb BiJ piBHS cyc-
MiJIbHUX BiTHOCWUH y Tili 4M iHIWIiHN cdepi B MeBHiil KpaiHi, Ta piBHA iH-
Terpailii Aep>xaBu B MiXHapoJIHEe Ta €BpOIeiicbKe CHiBTOBapuUCTBO. AK
npukian, KO, O. BoyomuH Big3Hayae 1Ba OCHOBHMX JIXepeaa pO3BUTKY
iHTepHalioHali3allil KOHCTUTYUiAHOTO MpaBa nepxaB €Bponu: 1) exo-
HOMIKY, 11O BTiJTIOETHCSI B PO3BUTKY CIiJIBHOTO PUHKY, nenaji OiJiblIoMy
MPOHUKHEHHI B HalliOHAJIbHi €KOHOMIiKM; 2) MOJITUYHY a00 KOHCTUTY-
LiliHY iHTepHalioHaJi3allilo, SIAPOM SIKOi CTajJu 3aXUCT IMpaB i cBOOOM
JIIOIWHU i TPOMaJsIHUHA, PO3BUTOK MiCUEBOTO CaMOBpPSAYBaHHS Ta iH-

CTUTYTIB AeMOKpaTii

112 . o . -
Boaomunn 10.0. KoHcTruryuniiiHo-npaBoBe 3a0e3neYeHHsl €BPONECbKOI MikJaepxKaBHOI
iHTerpanii: TeopeTNKo-MeTON0NOTiUHI acneKkTH : MmoHorpadis / 3a pex. M.O. Baiimyparo-

Ba.K.:JIoroc,2010.C.263.
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Bnaus npouecy iHTepHalioHani3allii Ha KOHCTUTYLiliHEe MpaBo, 110
3MiCHIOETHCS caMe 3aBAsSKWM MiXHapoJHil cmiBmpaui nepxaB, oOMiHY
JIOCBIIOM i JeJierTyBaHHIO TOBHOBaXXeHb MiXHapOIHUM oOpraHi3alisiM,
00yMOBUB (OpMYyBaHHSI Ta PO3BUTOK Tajy3i MiXKHAPOJIHOTO KOHCTHUTY-
uiiiHoro mnpaBa {international constitutional law) Ha mouatky XXI cT.
MixHaponHe KOHCTUTYILifiHE TpaBO JyXe CTPIMKO PO3BUBAETHCS Ha
3axoni Ta BUKJIAJAEThCS sAK yuyboBa AUCIHMUIUIIHA Y BU3HAYHUX YHiBep-
cuterax CIJIA Tta LlenTpanbHoi €Bponu. Cepeln HOCHTIIHUKIB MiX-
HapoOIHOTO KOHCTUTYIiHOTO TpaBa BapTO Ha3BaTWU MPOBITHUX IOpUC-
tiB cBiTy - 0. Apato, b. Akkepman, XK. bepman (CIJIA) Tta XK. bypka
(CIIA), E. ne Ber, C. l'apnbaym, A. Ilerepe, 1. [lepnic, E. [lerepcman
I'. E6epxapn, T. Kngitnnen (Himewyuuna), Jx. Kpoydopa (AHrhuis),
A. Knaoo6epc (LlBeituapisi), T. Korrie (CIIA), M. Jlyrnin (AHrhis),
M. Manypo (Itanis),, P. Maknonanen (ABctpainis), @. [Iuosecan (bpa-
aunist), I1. Jonwou, O. [Idepcman (Opanuist), M. Xonybek (ABcTpis),
M.l einin (PiHAIHIISA) Ta iH.

CBO€10 4eprow, MikHapolHe KOHCTUTYIIiifHe IpaBo SIK OKpeMa ra-
JIy3b MpaBa CTOCYETHCS HOPM MiXXKHApPOAHOTO MyOJIiYHOTO TIpaBa, MO Ma-
IOTh KOHCTUTYLiliHI 0cOOJMUBOCTI Ta GyHKIiI. OTXe, MiXXHapOIHE KOH-
CTUTYIillHE TIPaBO BMIlly€ eJIeMeHTH CHUCTEeMU KOHCTUTYLIHOTO NpaBa,
MiXHapoJAHOTO MyOJiYHOTO IMpaBa Ta 3arajbHy Te€Opilo Aep>XaBu i Mmpana.

Hocninxywouu ¢eHOMEH CyyacHOTO KOHCTUTYLioHani3amy, B. M. lla-
MmoBaJl 3a3Havya€, IO MEPBUHHO TEPMiH <«KOHCTUTYIliifHe TPaBO», II0-
mepine, BU3HAETHCS SIK Taly3b MpaBa, pparMeHT KOHKPETHOI CUCTEMU
HallioHaJIbHOTO (BHYTpillHbOJAEpXXaBHOIro) npaBa. Hanpuknan, y pizHUX
KpaiHax NMPUNHSATI pi3Hi Ha3BU rajysi - KOHCTUTYLiliHe abo aepkaBHe
npaBo. [cTopuyHO BiAMiHHOCTI MiX MMM Ha3BaMU 3yMOBJIEHi pi3HUMU
nigxojamMu y MOJIITUKO-TIpaBOBiil Teopii, chopmynboBaHumu y XVII-
XIX cr. Taki minxoau Bimob6paxanau, 30kKkpemMa, CTaH KOHKPETHUX COLLiy-
MiB, CTYIiHb iX MOCTYIY 3a HOBUX iICTOPUYHUX YaciB. B onHuX BUnmagkax
HaOyJM IIUMPOKO BU3HAHHS ifei KOHCTUTYLiOHaNi3My SIK BiIMOBiZHOTO
00MEXEeHOro aepKaBHOTO npapiiHHsA (BenqukoOpuTtaHisi), HApOJIHOTO Cy-
BepeHiTeTy i yctanoBuoi Biaanu (CILIA, ®panHiist), B iHIIUX - aOCOTIOTH-

3yBaJIUCs MEBHI PUCU JepXKaBu, ycnaakoBaHi Bix ¢eonanbHol dpopmailii
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(Himeyuuna). A mo-apyre, Ha nymky B. IllamoBana, Ha3BaHU TepMiH
MMO03HAaYa€ rajlly3eBy IOPUAMYHY HAyKy, KOTpa Ma€ SIK HalliOHaJbHUU, TaK
i cBiTOBUH BI/IMipl

CyuacHi HimelbKi nocninHuku A. ITetepe ta T. KnﬂﬁHneHl 14 yBaxa-
I0Th, WO MiXXHapOJHE KOHCTUTYLillHE MPaBO CKJIALAETHCS 3 TPbOX KOM-
MOHEeHTIB (0JIOKIB):

1) dyHnaMmeHTanbHi HOPMHM, 11O BUKOHYIOTh KOHCTUTYUiAHY (DYyHK-
it 751 BCi€l KOHCTUTYUiIWHOI CMiBHOTU B, LiToMy. ToOTO HOPMHU, 11O
BXe copmyBanuch 3a yaciB Becrdanbcbkoi cuctemu

2) HOpMHU, 110 BUCTYMNAIOTh y IKOCTi KOHCTUTYLill MiXKHapOIHUX Op-
raHizanit. i yctraHOBYi HOpMM BU3HAYalOTh 1iJi, MTOBHOBaXEHHS, IO-
PSAOK YJIEHCTBA, CTPYKTYPY MiXHapOJAHUX OpraHizaliii;

3) HOpMH, 1110 TlepeaalTh abo MiACUII0ITh KOHCTUTYUiMHI QyHKILIT
HalioHalbHOTO TIpaBa. ToOTO AesiKi HOPMU MiXHapOAHOTO TMpaBa wo-
CSITh KOHCTUTYLIiMHMI XapakTep, OCKibKM BOHU BUKOHYIOTh (PYyHKIIilO
BUIIIOTO KOHCTUTYIIIHOrO TMpaBa Ha HallioOHAJbHOMY piBHi (Hampukiaamg*
LIEHTpaJibHEe Micle 3aliMaloTh NPUHUMUNMU 3aXUCTy NpaB JIOAUHU 1 Tpo-
MaasiHUHA Ta AEMOKpaTii, U[0 perjJaMeHTYyIOTh epXXaBHe yNpaBJIiHHS B
WUPOKUX MacuiTabax).

OCKiJIbKM MiXHapoJaHe KOHCTUTYILiiHEe MpaBO HaJeXUThb A0 MyOmiu-
HUX rajy3eil mpaBa, To HOMYy BJIaCTUBUM € iMIIepaTUBHUN, KaTerOpUUYHUM
METOJ MPaBOBOTO PEryJlOBaHHS, NpeACTaBJICHUNA YCTAHOBUUM, PEryss-
TUBHUM, i piauie 3a00pOHSIIOUYUM MeToaaMU. Y LIJIOMY X METOJ MiXHa-
POIHOTO KOHCTUTYIiliHOTO ImpaBa, Ha 1yMKy B. ®. [Toropinka, Habamxe-
HU 0O METOJYy HalliOHaJbHOTO KOHCTUTYLIHHOTO MpaBa

Tak, ykpaincbkuii BueHmit B. JI. @emopeHKo miaTBepIXy€e (PakT cTa-

HOBJICHHA Mi)KHapO)lHOI‘O KOHCTHTyHiﬁIHOl’O npaBa, OCKiJIbKM ChOTOJMHI

s ITanosan B.M. CyuacHmii KoHCTHTYHioHaxi3m : monorpacdis. K.: IOpuaununa dipma
«Cankom»; lOpinkom Inrep, 2005. C. 78.

14 Kleinlein Thomas, Peters Arine. International Constitutional Law. Oxford Bibliographies,
2013. P. 23.

s Belov Martin. Global constitutionalism and its challenges to Westphalian Constitutional
law. Sofia, 2018.

16 IToropinko B.®. ®enopenko B.JI. Koncruryuiitne npaBo Ykpainm : minpyynuk. K,
2006. C. 13-15.
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BXe chOpMOBaHO MpPEIMET, METOI ITPABOBOTO PETyIIOBaHHS Ta MPaBOBUIL
pexXuM 1i€il ranysi mpaBa, i rojoBHe - kKoaudikoBaHi Jxepena, y SIKUX
00'eKTUBYETHCS 1s Tany3b npasa. B. JI. @egopeHKo Hagae HACTYITHE BU-
3HAYEHHS TMpeIMeTy MiXHapoIHOT0 KOHCTUTYLiMHOTO TpaBa: HallBax-
JIUBIilIT MiXaepxXaBHiI CyCHiJibHi BiTHOCMHM Y 30BHIIIHBOTOJITUYHIN,
30BHIIIHbOEKOHOMIiUHIl, TyMaHiTapHiil Ta iHIUX chepax MikHApOAHOTO
XKUTTS, TOB'sI3aHi 3i 3MiiCHeHHSIM BlIaayu AepXaBaMU, HaIliIMU Ta iHIIU-

MU cy6'€eKTaM¥ MiXHapOOHOTO IpaBa.

Ho peui, Ha nymMKy B. ®enopeHka, IpaBOBUU peXUM MiXHapOIHO-
ro KOHCTUTYULiMHOTO MpaBa 3yMOBJE€HUNH OCOOJIMBOCTSIMU MIiXXHapOIHOI
MMPaBOBOI CUCTEMM, a caMe - CIelnM(pikKoio Ccy0'eKTiB Ta 00'€KTiB MiX-
HapoJHOTO TpaBa, a TakKOX OCOOJUBICTIO MPOILECIB MiXKHApPOAHOI HpaBO-
TBOPYOI Ta MPaBO3aCTOCOBHOI MisIIBHOCTI TOLIO

MixHaponHe KOHCTUTYLiiHE TpaBO Ma€ BIAacHY rajiy3eBy CUCTEMY,
IO CKJAJA€EThCSl i3 3arajJilbHUX MPUHUUIIIB, HOPM Ta iHCTUTYTIiB MiXHa-
poaHOTO (€BpOMeNHChKOTO) KOHCTUTYLIMHOTO MpaBa. 30KpeMma Iiepea-
0auyyBaHWUMM iHCTUTYTaMU €BPOMENCHKOTO KOHCTUTYIIIfHOTO TIpaBa
BU3HAIOTHCS IHCTUTYT KOHCTHTYylUiliHO-ipaBoBoro crartycy noauHu i
rpoMansiHuHa B €C, iHCTUTYT Oe3nocepenHboi neMmokparii B €C, iHcTU-
TYT 3acaj opraHiszailii Ta AistibHOCTi opraHiB €C, iHCTUTYT MpPaBOBOTO
daxucty Koncturyuii €C Ttoio.

BoueBuapb, 1mo B Tmnpoleci iHTepHallioHai3alii KOHCTUTYUilAHO-
ro rpaBa JepxXaB CBiTY 3HAuHY poOJib 3irpaja eBoJilolis €BponeicbKux
CIIJILHOT i3 BiAMOBIAHUM iCOHCTUTYLiiHO-TIPABOBUM CYIIPOBOJOM Ta IO-
nanblili nepeTBopeHHs1 B €C.

Ax cnymHo 3a3HauyuB b. C. E63€eeB, MU He MOXEMO He BpaXxoByBaTu
XapaKTepHY IUISI ChbOTOAHINMIHBOI €BPONY TEHIEHIIII0, IO BUSIBISIETHCS Y
KOHCTUTYILIiOHaMi3allil Mi)kHAapOAHUX BiIHOCUH i1 «iHTepHallioHaMi3alii»

. 118
BHYTPIIIHBOAEPKABHOTO TIPABOIOPSIAKY

117 - <.
QEHODEHKO B.JI. Cucrema KOHCTUTYUIMHOIrO mpasa Yxpaum AK CKJAJHUK KJIACHYHOro

KOHcTUTYUioHanizamy. Koucmumyuyia i rxoncmumyuionaaizm 6 Ykpaini: eubipxosi npobae-
mu... C. 80. o

8 D03eeB B.C. «/IHTepHALHMOHAIM3ANKA)) 3aKOHOJATEJIbCTBA KAK CPEJCTBO YBEJIMYHTh 3a-
IUTY JAOCTOMHCTBA JMYHOCTU. Jaiidncecm. Koncmumyuuonnoe npaeocydue 6 cmpanax
CHIubaamuu. 2006. Ne 23. C. 104-105.
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Jlo Toro X, Ha IyMKY yKpaiHcbkoro BueHoTo B. JI. ®denopenka, €B-
pormeiichke KOHCTUTYIiliHE MPaBO BUCTYMAE BaXJIMBUM 3pi30M CydacHO-
ro KOHCTUTYLiIIHOTO MpaBa, OCKiJbKMU MOpsAA 3 iHCTUTyTaMu €C Takox
MIiCTUTb i HOPMM 3arajbHOl Teopii HalliOHaJbHOIO KOHCTUTYLiHOTO
npasa. Jlo Toro x, (peHOMEH pPO3BUTKY HaJHALliOHAJIbHOTO KOHCTUTYILiil -
Horo npaBa €C MOSICHIOETbCY MpoliecaMu Iobanisallii Ta yHiBepcaiza-
il Mixaep>xxaBHUX BiILHOCI/IH119

LikaBoto Takox BOauaeThcst mosulis JI. A. Jlyub, BiTHOCHO TOTO,
IO KOHCTUTYUIHHUI fOCBig AepxaB-yyacHULb €C CBiAUUTH, 1O Hallio-
HalbHEe KOHCTUTYIIiliHE TPaBO,€ BiAKPUTOIO CHUCTEMOIO, sIKa PO3BHUBa-
€TbCS 1 B3aeEMoOJie 3 MiXHapoIHOW MNpaBoBow cucremow. Lle crnpuse
CKOPOYEHHIO BilCTaBaHHS PSAY HalliOHAJbHUX NPAaBOBUX CUCTEM BiA Cy-
YaCHUX HajxbaHb i BUMOT MPAaBOBOTO PO3BUTKY JIOACHKOT uMBiJIi3aui'1'120

Oco06auBoOro ceHcy 1e HaOyBae misg YKpaiHU, OCKiJIbKM €BPOiHTe-
rpamiiHuit BUOip HaAIIO1 Aep>XXaBU 3yMOBUB IMpPoOLeC IKiCHOTO OHOBJIEHHS
(pepopMyBaHHS) KOHCTUTYLIIHOTO MpaBa, B IKOMY HOPMU MiXXHapOJHO-
ro mpaBa 3afiMalOTh BaXJWBe Miclle.

[Moromumocsk i3 O. B. KpeciHum y Tomy, 1o came ¢hopMyBaHHS MiX-
HapoOJHOTO KOHCTUTYLIMHOTO MpaBa K caMOCTiHOI rajysi mpaBa CBil-
YUTh PO HOPMYBAHHS CUCTEMHU MiXXHAPOAHUX, y TIEPIIy YepTy €BPOTIEH-
CHKUX, KOHCTUTYIIHHUX aKTiB, YiTbHE Miclle cepe] IKUX Majlo HalleXaTu
Koncturyuii €C Bin 12 ciudsg 2006 poxy, 1o mana HaGpaTh YMHHOCTI 3
1 mucromana 2006 poxy micag ii patudikamii masxoM pedepeHAYMY U
napjaMeHTChKOI IMpoueaypu B ycix aepxaax €C oY

BoueBuap, 1m0 MiXHapogHe KOHCTUTYIilHE MpaBo SIK HOBA Taiy3b
npaBa BUKJIMKAE nedaTu cepea HaykoBliB. Tak, BueHi 11. JooHep i M. Jly-
IJ1iH 3Ha4YHO CTypOOBaHi O0Jiel0 KOHCTUTYLIOHAMICTChKOI imei y CBiTIi
MPUNYLIEHHS LWOAO0 MocJableHHs poJii HallioHaJlbHOI nepXaBu. BoHu

3a3HayvaloThb, 110 TI1oOaiizallisi BUKJIWKAE «EpO3il0 NEepXKaBHOCTi», sKa

denoperko B.JI. TeopeTHKO-MeTON0JIOTIYHIi NPOOIEMHU CHCTEMH CY4YaCHOTO0 KOHCTUTYILiii-
Horo nmpasa YKkpaiuu. Ilpaeo Ykpainu. 2007. Ne 2. C. 24.

Jyup JI.A. IIpoGieMu B3a€eMOAii HANIOHANBHUX Ta MIiXKIEPKABHUX NMPABOBMX CHCTEM.
Ilpasosa odepyucasa. Bua. 13. K., 2002, C. 400.

Kpecin O.B. Koncrurynis 06'ennanoi €sponu. K, 2005. C. 3-15.
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Cepiio3HO OCTOPIOE BCTAHOBIIEHI MPOIeCH BHYTPIMTHBOI 1eMOKPATUIHOT
KOHCTUTYLiAHOI cucTeMu NpaBiaiHHSI. B ocHOBi nebartiB J1eXUTb MUTaH-
HS 11OJO0 iHTeprpeTallii Ta 3aCTOCYBAaHHS Pi3HUX €JIEMEHTIB Ta BUMIpiB
KOHCTUTYLIIOHANTICTCHbKOTO MiAXOAY A0 MiXHapoaHOi HpaBOTBOp‘lOCTi122

Bzarani B. JI. ®emopeHko moB'si3ye (GpopMyBaHHS ramy3i MixXHa-
pPOIHOTO KOHCTUTYLIIHHOTO MpaBa 3 JEeriTUMi3allielo eTMHOTO Koaudiko-
BaHOTO aKTy - KOHCTUTYIii, iKka 6 HOPMAaTUBHO 00'€eKTUBYyBajia raiaysb
MiXXHapOJAHOTO KOHCTUTYLIIWHOrO MpaBa, BU3HauuWjaa il pojb i Micue y
CUCTEMI SIK MiXXHapOAHOTO, TaK i BHYTPilIHbOAEPXKaBHOTO (HalliOHAIb-
HOTO npaBa)123.

Ha oco6muBy yBary B TaKOMY KOHTEKCTi 3aCITyTOBY€E€ MUTAHHS KOH-
cTUTyliiHux xapakrepuctuk Cratyty OOH.

[Mo-nmepme, Ctatyr OOH Buctynae y aKocTi KOHCTUTYLilHOTO iH-
ctpymeHTy st OOH gk nas mixkHaponHoi opraHisauii, a mo-apyre, Cra-
TyT OOH cnyrye sk KOHCTUTYIisl il BCi€l CMiJBHOTU B LiJOMY.

Crartg 103 Craryry OOH 3akpinioe iioro BUILY OPUAUYHY CUITY.
3okpemMa, y CraTyTi 3aKpilieHo, IO «y TOMY BUMAIKy, KOJU 3000B'SI-
3aHHs YneHiB Opranisaiii 3a cipaBXHiM CTaTyTOM ONMUHSTHCS B MPOTU-
pivyyi 3 iXx 3060B'I3aHHAMU 3a SIKOIO-HEOYIb iHIIO MiXHapOIHOIO Yro-
010, TIepeBaxHy CUIy MaloTh 3000B's13aHHS 3a cripaBxHiM CTtaTyToM».
3aTakux ymoB yci wienHu OOH noBuHHi peectpyBatu B CekpeTapiati Bci
CBOI MixXXHapoAHi yroau, nmianucaxi nicas sctyny B OOH .

IOnian Apato BuszHae Ctatyr OOH gk koHctutyuito OOH nipu no-
CHIIXEeHHI KOHCTUTYLiAHOI BiAMOBIiAHOCTI I100aNbHOI 3aKOHOTBOPYOCTI

125
Pangu besnexku

Dobner Petra, Martin Loughlin. The Twilight of C itutionalism? Oxford : Oxford
University Press, 2010. 352 p.

®Denopenko B.JI. TeopeTuKo-MeTOL0JOTiYHi NPOOJIEMH CUCTEMH CYYACHOTO0 KOHCTHUTYWiii-
Horo npaBa Ykpaiuu. Ilpaso Ykpainu. 2007. Ne 2. C. 79.

Craryr Opranizanii O6'ennanux Hauiit i Craryr Mixnapoauoro Cyny Bin 26.06.1945.
URL: littp://zakond.rada.goy,ua/laws/show/995_01Q/page2

Arato Julian. Constitutionality and Constitutionalism Beyond the State: Two Perspectives
on the Material Constitution of the United Nations. Inlernationallournal of C itutional

Law. 2012. Ne10. P. 627-659.
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Hxeiitmc Kpoydopa ta iHmi ninkpecniooTsh, mo Cratyr OOH He
nepenbavyae KaTajaor MpaB JIOJAWHU, 11O 3aCTOCOBYETHCS 6€3MOCepeaHBO
5 OOH ',

o peui, HanpukiHui 90-x pp. XX cT. HiMmeubkuil nocainHuk Kpic-
tiaH Tamymat BU3HAYMB HOBMUM MiAXiAl A0 PO3YMiHHSI MIiXXHapOIHOTO
npasa, okpecauB AyMKy npo aHajnoriio Cratrytry OOH i3 KoHcTutyuieio
CBITOBOTrO CIiBTOBAapUCTBa i CTaB NMPOBICHUKOM MOSIBU MiXHapOIHOTO
KOHCTI/ITYHiOHaJ'[iBMy127

3okpeMa, Himeubkuit BueHuit T. Knsitunen BusHae I'. Kenb3eHa,
X. JlaytepmaxTta, A. Pepapocca NPOBUALSMU ChOTOAHIIMHLOTO MiXHa-
POIHOTO KOHCTUTYILIOHANI3My

Y cBolO Uepry nepeaBiCHUKOM TOSIBU HAYKU MiKHApOIHOTO KOHCTH-
TyuiiHOTO mMpaBa MoXHa BBaxatu B. ®pinmana, skuit y 1964 p. BuzHas
MiXHapoJAHe KOHCTUTYIiliHe MpaBo Miarajiy33io MiXHapoaHOTO MyOJiv-
HOTO MpaBa i CTBepAMB 3HAYHi TpaHchoOpMalii MiXkHApOJAHOTO TpaBa Ha
LIJISAXY BiJ CMiBiCHYBaHHS 10 CHiBPpOOITHMIITBA

Sk cimymrHo 3ayBaxkXWB CydacHWU TpeUbKWIl TTpaBO3HaBellb €BaHTe-
noc BeHsinoc, cyyacHa y4yacTh AepXaB y iHTerpauiiiHuX Impoiecax Ha
MiXXHapOJHOMY piBHi Ta MOCTYyINOBa «iHTepHalliOHaMi3allis» KOHCTUTY-
1[iff YTBOPIOIOTH HOBY KOHCTUTYLIMHY Teopilo i igeosoriio, sika B Oib-
IIOCTi BUNIaAKiB BU3HAYAE 3HAYEHH S, 3MICT i GYHKI[IOHYBaHHS KOHCTUTY-
1ii Ha mopo3i XXI CT.130

CyyacHi AOCHiITHUKHU MiXHApOAHOTO MpaBa, B3sIBIIM 3a OCHOBY iaei

®dpinmMaHa, Hamgalu BIIACHY ilel0 KOHCTUTYIiOHAMi3alii MiXXHapOIHOTO

Crawford James. The Charter of the United Nations as Constitution 7The Changing
Constitution of the United Nations. London : British Institute of International and
Comparative Law, 1997.

Tomuschat C. International Law: Ensuring the Survival of Mankind on the Eve of a New
Century. Recueil des Cours de VAcademie de Droit International. 1999. Vol. 281. Is.
9-438. P. 72-90.

Kleinlein Thomas. Konstitutionalisierung im Volkerrecht: Konstruktion und Elemente
einer idealistisehen Volkerrechtslehre. Berlin : Springer, 2012.

Friedmann Wolfgang Gaston. The Changing Structure of International Law. London :
Stevens & Sons, 1964. 410 p.

Bensinoc €. CrabinbHicTh KOHCTUTYLiHOrO (peHOMEHY B mOCT-HOBiTHIil yac. ITopiensas-
HOo-npaeogi docaioncenns. 2005. Ne 1. C. 48.
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npaBa, sSIKa 3HaWIIa B MOJATBIIOMY CBOE BimoOpaxXeHHS B TMOJITUKO-
MMpaBoOBiil imeoJsorii TJI06ANBHOTO KOHCTHTYIiOHANi3My, IO 3'IBUJIACH
HamnpukiHui XX cr. CBiToBa ¢piHaHCOBa-eKOHOMiYHa Kpu3a, TJI00aNbHi
3arpo3¥W Ta BUKJIUKUW HaAald HOBOTO TMOIITOBXY IUISI PO3BUTKY ileoJio-
rii r1o6anabHOTO KOHCTUTYLiOHANi3My, B pe3yJibTaTi 4OTo TI00adbHUM
KOHCTUTYIIIOHAJi3M CTaB MpeAMeTOM 0OTOBOPEHHS Ha MiKHapOJAHUX Ha-
YKOBUX KOHGMEPEHIisIX, CUMITO3iyMax Ta KPYIJIUX CTOJax.

CBo€wo 4eprolo, cBiToBa ¢iHaHCcOBO-eKoHOMiuHa Kpusza 2008 -
2009 pp., W0 oxomuJja BCi KpaiHU, iHTErpoBaHi Yy CBiTOBY €KOHOMIKY,
MpoJAeMOHCTpYyBaja HOBY 0COONUBICTh IobanizaniiiHux npouecis. [7o-
Oanizaliss BUCTyINUIAa OJHIE€EI0 i3 3aKOHOMipHOCTEH PO3BUTKY CydacHOi
CBITOBOI €KOHOMIiKM i BOOHOYAC OAHI€I 3 CUCTEMHHUX HICTUTYLIOHAJTb-
HUX GOpPM, Y SIKill BUpaXXaEThCS IKICHO HOBMU piBeHb iHTETPOBAHOCTI Ta
LJIICHOCTIi, HOBA AKiCTb CyMepeyHOoCTeN y Hi171131

Kpuza 3amycuna kpainu, nepui 3a Bce po3BUHEHI, BiTliiTU Big MpuH-
LIUMiB Heodibepasli3My i 3BEpHYTUCH 10 J€PXKaBHOTO PeryJloBaHHS, IO-
YKy HOBUX MeXaHi3MiB peryJiloBaHHS SIK HallioHaJIbHOi, TaK i CBiTOBOI
eKoHoMiku. KpaiHu 3 TpaHcopmaniiHUMU eKOHOMiKaMM TaKOX 3a3Ha-
JIM 3HAYHUX BTpaT,, i TpaHchopMaliilHi mpolecu Ha SIKUKCh Yac HaBiTh
CTIOBiIBHUJIMCS, ajie B MOAaJIbIIOMY HOBi iIHCTUTYLliOHANbHI (hOpMU MpPO-
ecy riobanisalii mocnpusiiM npoiecaM TpaHchopMalii, EKOHOMIYHUX
CUCTEM IIUX Kpa'l'H132

Ak cnymHo 3a3HavaTh focaigfHuku A, Binep ta C. OTep, «BcCi aBTO-
pu, SIKi 3pOoOUIM CBilt BHECOK Y NOCHiIXXEHHS Ir100aJbHOTO KOHCTUTYILIO-
HaJli3My, TO3MpaloTh Ha MpoOJieMaTUKY JIETITUMHOTO T100ajJibHOTO TIO-
PSAAKY Ta LiKaBASTbCS YM MOXHA BUPIIIUTU 1[I0 NpoOJeMy MigiiMarodu
KOHIenTyalbHU# oKy C 3 1e0aTiB po riodanbHy KOHCTUTYLiOHai3a1ilo
K Mipy KepyBaHHsS TJ00albHOTO YNpPaBIiHHS..Ha CKJIAQAHY MHOXWHHY

CYKYIHICTh aKTOpPiB $IK MOTEHIiaJl KOHCTUTYTUBHOI Biaau...Pobnsuu

" Casuyk B.B. (pen). Tpancdopmaniiitna ekonomika K.; KHEY, 2006. C. 502.
b Topusik O.B. Incturynionanidanis npouecis riodanizanii Ta ii BnauB Ha Tpanchopma-

uiiini ekonomiku. Iocmcouyiasicmuuni kpainu 6 ymoeax i i i OHO.

Kkpusu. 30ipHMK HAYKOBUX npaub KoHpepeHuii: yacruna I. Onechbkuilt HANiOHANbHUI YHi-
BepcureT iMmeHi IX Meuynukosa. 2009. C. 8,

61



e, BOHU (IOCHIAHUKHU - ABT.) MOCHIIXYIOTh MPUHIIMIIOBUK aHaTITUY-
HUN MOigXig 00 ri100aJbHOTO KOHCTUTYLiOHaJi3My SIK PaMKOBY TE€Opilo,
IO A03BOJISIE aHaJli3 MpoLeciB Iio0ajbHOI KOHCTUTYLiOHami3aUii Ta ix
ebekTiB». Y cBOlO uepry, miobajlbHYy KOHCTUTyLioHajizauiio BiHep Ta
OTep BM3HAYAKOTH SIK MPOIEC, IO Bele 0 3pOCTaHHSI KOHCTUTYLIiWHOT
SIKOCTi IHCTUTYUiHUX HACTAHOB Y TJIOOANbHIM C(bep1133.

Tnobarvuuii  KOHCMUMYYIOHANIBM — MOJNCHA — 88ANCAMU  OCHOBHUM
NPUHYUNOM MINICHAPOOHO20 KOHCMUMYYiHO20 npasa, adxce 2100a1b-
HUll KOHCMUMYUYIOHANI3M Npedcmasase coborw O0OKMPUHY, U0 MANCIE 00
3acmoco8y8antss KOHCMUMYYIUHUX TIPUHIUIIB Yy MiXHapOTHO-TIPaBOBiil
cepi Ta Mae Ha MeTi Jierajiizauilo MpPaBOBOTO peryJOBaHHS TI100aib-
HOTO yIIpaBJIiHHS.

e pa3 minkpeciauMo, IO y CBOIX HAyKOBUX MpalsiX MpeacTaBHU-
KM 3axifHO1 JOKTPUHHU TJ0OaNbHOro KoHcTUTylioHanizmy Jx. JlyHodd,
Hx. Tpaxmauun (CILIA), d. Kna66epc, A. Ilerepe, I'. Yabdureitn (Hi-
MeY4YMHa) PO3BUBAIOTh KOHCTUTYLIOHANICTChKi TMEPCHEKTUBU piZHOMA-
HITHUX acCIeKTiB yYaCHUKIB Ta CTPYKTYp CBiTOBOTO MpaBonopsiaky. BoHu
MPEeACTaBISIIOTh 3aTaJIbHUI HATNpPSIMOK: 3/Ia€ThCsl, IO CydYacHi mebatu 3
MPUBOAY TJI06aJTbHOTO0 KOHCTUTYIIOHANI3My MeHIIe MPUCBSIYeH] MUTaH-
HIO 3aTaJIbHUX HiHHOCTE# Ta iHTepecaM MiXXHapOJHOTO CITiIBTOBAPUCTBA, a
Oinbiie cOKycOoBaHi Ha aKTOpax, CTPYKTypaxX i KOHCTUTYIisIX HaJHAlio-
HaJbHUX iHCTUTYLil, BUKA3YIOTh CTypOOBaHICTh 100 iX neriTI/IMHOCTil34

I'mobGanbHUt KOHCTUTYLiOHAi3M TOCTA€E SIK HOBITHSI peBoJOLiiHA
ines, 110 nependavyae KOHCTUTY 11i 1 i 10-i i paBOBe peryjloBaHHS, pO3IIUpe-
He 10 MacuTabiB ri100ajJbHOTO MOPSAKY.

I[Mpodecop rnodansHoro npaBa Matiac KymMm Bu3Havae riobajibHui
KOHCTUTYLIOHANI3M <«SIK ropucnpydenyitinuii nioxid, 10 TMPETEeHIYE OMNU-
caTu IMOOKY CTPYKTYpY IyOsiuHOro npasa sik BoHO €. Bin (I'mobanbHuit

KOHCTUTYIiOHAi3M - ABT.) HaMara€eThcs 3HAUTU CEHC y cepisix 6a30BUX

Wiener A., Oeter S. Introduction: Who recognizes the emperor's clothes anymore?
International Journal of Constitutional Law. 2016. Vol. 14. Issue 3. P. 608-621.

Dunoff L., Trachtman J.P. Ruling the World? Constitutionalism, International law and
Global Governance. 2009. P. 258-325; Kleinlein Thomas, Peters Anne. International
Constitutional Law. Oxford Bibliographies, 2013. 23 p.
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CTPYKTYpPHUX XapaKTePUCTUK IMPAKTUK MiXHAapOMXHOTO Ta HalliOHAb-
HOTO KOHCTUTYLiHHOTO r[paBa»]35

Hocninnuk I'. dacdep 3ayBaxye, mo ri100adlbHUNW KOHCTUTYIIIO-
HaJi3M - Il¢ OOWH 3 OCHOBHUX CYMEPHUKIB MPaBOBOTO TIIOPai3My SK
cyyacHoro OauyeHHsI opraHiszauii, CTpUMMyBaHHS Ta JieriTuMmallii MiXHa-
POIHOTO HpaBa136

Bapto moroautuce i3 0. O. BojsomuHuUM y TOMY, IO IMOSBY
r100aTbHOTO KOHCTHUTYIIIOHATI3MYy MOXHA BU3HAYUTH Y SIKOCTi HOBOTO
CUCTEMHOTO (heHOMEHY MiXHapoJHOI Ta HallioHaJbHOI MPaBOBUX CHUC-
TeM, KW MO3UTUBHO BIUIMBAE Ha PO3BUTOK K HAaIliOHAJNbHOI NepXKaBH,
TaK i MiXXHapOJAHOTO CIiBTOBapuCTBa, NETEPMiHYIOUU MO3UTUBHUIN pPO3-
BUTOK YCiX aKTOpiB HalliOHaJIbHUX i MiXKHapOIHUX CI/ICT6M137. OnHoyac-
HO TPYHTOBHOIO TIpeAcTaBiseThcs nymMka B. [. Bumasakosa mpo Te, 1o
cucTeMa HalliOHaJbHOTO MpaBa Ha CyyacHOMY eTali 3a3Ha€ BIJIUBY MiX-
HapoaHOTro MyOJiuHOro MpaBa i MpaBa MiXAepXaBHUX iHTerpauifiHux

YTBOpPEHbB

3BiCHO, 11O MiXX KOHCTUTYLiHHUMU CHUCTEMaMU KpaiH CBIiTYy iCHYIOTb
PO3XOIKEeHHsI, 00yMOBJIeHi iCTOPUYHUMHU, EKOHOMIYHUMU, KYIbTYPHUMU
Ta peqiriltHUMU po30iXHOCTAMU. 3a3HaueHe BUKJIMKAE nAedaTu HayKOB-
1iB 3 MPUBOAY PEaJbHOCTI Ta MOXJMBOCTI 3aCTOCYBAaHHSI KOHCTUTYILIIIT
HUX TOJIOXEHb y MiXHapodHO-TIpaBoBiil chepi. TuM He MeHII, METOIO
pO3pOOHUKIB I100aTbHOTO KOHCTUTYIIOHATiI3MY € CTBOPEHHS TaKOTO IO~
JNiTHKO-NpaBOBOro cepeaoBuIlNa, B IKOMY KOHCTUTYLIIOHAJNICTU 3i BCbOTO

cBiTY 3MOXyTb 3p03yMiTH iCHYIOUi CUCTEMMU CBIiTY, AKi PO3KPUIOTHCS Ta

Kurnm Mattias. The Cosmopolitan Turn in Constitutionalism: An Integrated Conception
of Public Law. Indiana Journal of Global Legal Studies. 2013. Vol. 20. Is. 2. Article 4.
URL: //www.repository.law.indiana.edU/ijgls/vol20/iss2/4,262

Shaffer Gregory. International Law and Global Public Goods in a Legal
Pluralist World. FEuropean Journal of International Law. 2012. Vol. 23. Issue 3.
P. 669-693. URL: https://doi.org/10.1093/ejil/chs036

Boaomun F0.0O. IoKTPUHA r100albHOr0 KOHCTUTYHiOHANI3MY B MeXaHi3Mi 3a0e3neyeHHs
eBponeiicbkoi MixaepxKaBHoi iHTerpauii: TeopeTuko-meTtonoJoriynmii ananiz. UYaconuc
Kuiecvrozo ynieepcumemy npaea. 2008. Ne 3. C. 100.

Bumnsakos B.I'. (pea.). IIpaBo um mexrocyaapcrBeHHbie o0beauHeHus. Cn6, : IOpun.
uentp IIpecc,2003.C. 17.
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CTaHYTh TPO3OPUMHU IJs BCiX, 3apaau 3abe3MedYeHHs CBITOBOTO TpaBoO-
nopsaky. ['modanbHi KOHCTUTYLIOHAMICTU CBOIMU BUCJIOBJIEHHSIMU Hana-
I0OTh JIIOASAM Hajil0 Ha Kpallle MaiOyTHe, ajaxe OaraTo ifel i KOHUeEMIii
OyJ0 crnoyaTky cpopMyJbOBaAaHO B T€OPil KOHCTUTYLiOHANI3MYy, i JuIllIe 3

yacoM peaJli3oBaHO Ha MpakKTUIIi.

Ha nymky 6onrapcbkoro npocdecopa €. TaHueBa, NMpiOpUTETHICTH
MIXXHapOJHOTO IpaBa, MNiABUIIEHHS pOJi MiXHapoJIHMUX OpraHizailii,
takux sik CBitToBa opraHizauis toprieiai (COT), po3BUTOK IOPUIUYHUX
IHCTPpYMEHTIB 3aXUCTy NpaB JIOJAMHU Ha HaJHalliOHaJIbHOMY PiBHi, po3-
rasganucs sk marepiaa, 1mo ¢GopMye rio0albHUN KOHCTUTYLIOHATI3M,
IKU 00MexXye cBOOOmYy IJsT Cy0'€KTiB TJI00AIbHOTO TOPSAKY, IO
¢)0pMy€TbCH139

OTxe, B KOHTEKCTI iHTepHalioHasi3alii - KOHCTUTYLiAHOTro TIpa-
Ba 3HAuYHY poJib TakoxX 3irpano i mpaBo CaiToBoi Opranizauii Topris-
ai (mani - COT). Came BOHO 3axulllae €KOHOMiuHi mpaBa Ta cBOOOAU
YYaCHUKIB MiXXHapOIHUX PUHKOBMUX BiTHOCHH. PO3BUTOK Takux Taiy-
3el mpaBa, SIK MiXXHapoJHe €eKOHOMiuHe MpaBo, MiXXHapoaHe ¢iHaHCOBE
npaBo, npaBo COT, craB miactaBolo IS BiZTOKpeMJEHHS HOBOI ranysi
100aJIbHOTO KOHCTUTYLIMHOTO MpaBa Bifi MiXXHApOAHOTO KOHCTUTYLIi-
HOTO MpaBa 3 ypaxyBaHHSIM Yy4acTi MPUBATHUX CY0'€KTiB y MiXHapOIHil
npaotrBopuocTi (THK, HYO, rpynu iHtepeciB tomo). BBaxaemo, 1o
koHcTuTyliiHe mpaBo €C i npaBo COT TpuBanuii yac iCHyBaTUMYTh i
OyayTh B3a€EMOMAISITU 3 KOHCTUTYLIHHUM MpaBOM KpaiH-UJIeHiB, 11O MO-
3HAYMUTHCS HAa CUCTEMi KOHCTUTYLiHOro mpaBa KpaiH CBIiTy i Oyae mpen-

CTaBJieHE HalliOHaJbHUM i Mi)KHAPOAHUM KOHCTUTYLiiHUM MPaBOM.

OTxe, mpobieMaThKka peanizallii epeKTUBHOI I100aabHOI MOTITHY-
HOI BJIaly Ha JeMOKPAaTUYHUX 3acaJax MocTaia MpeaMeToM s MOAab-
mwux po3Bimok. HesBaxkawouum Ha BeJUKi BIIMIHHOCTI MiX MpaBOBUMU
cucTeMaMu KpaiH, ChOTOJHI CTaJ0 OYEBUIHUM, IO IOPUCTU Ta BUYEHI-
KOHCTUTYLIOHAJIICTU MO BCbOMY CBITy MAalOTh CXOXi MUTAHHS, NPoOIeMU

Ta MOOOIOBAHHS 1OA0 PO3BUTKY KOHCTUTYILifiHOTO TpaBa XXI cT.

Taunues E. BerOBeHCTBO KOHCTUTYUMH B KOHTEKCTE€ KOHCTHUTYUHMOHHOrO mjiwpajau3ma.

Cpasnumeavnoe Koncmumyuuonnoe npaeo. 2Q05. Ne 4. C. 109.
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PesynbTaToM iHTEepHallioHaMi3allii KOHCTUTYLIHHOTO MpaBa, a TaKox
npoiieciB rimobani3allii Ta yHiBepcasiszalii mpaBa, cTajla pecTpPyKTypHu-
3allisi MiXXHapoaHoOro myOJIiYHOro TpaBa, BiJOKpEeMJIEHHS Trajly3i Mix-
HapoOJHOro KOHCTUTYLiAHOTO TpaBa OJHOYACHO i3 MOSIBOIO KOHIIEMIii
100aJIbHOTO KOHCTUTYLiOHaNi3My. AKTYaJlbHICTh BUPIlIE€HHS NUTaHb,
MOB'SA3aHUX i3 3aXMCTOM MpaB i MiHHOCTEU JTIOAUHY Ta TPOMaAsSHUHA, Ha
r100aTbHOMY Ta HaJHAIiOHAIBHOMY DPiBHi OKPECTIOIOTh HATIPSIMOK IS

PO3BUTKY HallioHaJbHUX nIpaBOBUX CUCTEM Y 3a3HAYEHOMY HAIIPpAMKY.

Ha nHamy nymKy, came MixXHapoaHe KOHCTUTYIIilfHEe TPaBO BUCTYTIA€
KOHCTUTYIIHHO-TIPAaBOBOI0 OCHOBOIO CYYacCHOTO MiXHapOJHOTO TIPaBO-
MOPSIAKY, a KOHCTUTYIillHA JOKTPUHA B TJIOOATbHUX YMOBaxX MOPOAUIA
CTAaHOBJIEHHSI HOBUX rajy3eif MiXHapOIHOTO TI006albHOTO KOHCTUTYIili-
HOTO Ta TJ1006aJbHOTO aAMiHICTPAaTUBHOTO MpaBa.

Sk MeTomoJioTiuHO BipHO 3a3Haya€ BITUM3HIHUN HayKoOBellb
0. O. BosomwuH, y TO#l 4ac aKTUBHO YTBepIXyBajlach AYyMKa IpoO Te,
mo Bectdanbchbka Momenb CBiTy, 3aCHOBaHa Ha MPUHIMIIAX JePXKaBHO-
TO CyBEpEHITeTy, MOCTYIMOBO MOBUHHA MOCTYMUTUCS CUCTEMi «TJI00ATb-
HOTO ynpaBJliHHS 0e3 ypsay», 3aCHOBaHili Ha pO3yMiHHi CIiBTOBapUCTBa
NIEMOKPATUYHUX JEepXKaB SIK «IIMPOKOTO YHIMOJsS» CBITOBOI CHiBHOTU B
LiJJloMy, TIpO HEOOXiAHICTh PO3LMIMPEHHS TAKOTO CITiBTOBapuCTBa 10 Je-
MOKPATUYHOTO CBIiTY B LiJTOMY

Ille y 2006 poui ogHa i3 3aCHOBHHUKIB Teopii ri100aJbHOr0 KOHCTHU-
TyllioHani3My, HiMeubka gociainHuus A. Ilerepc, 3a3Haumnaa: «KOHCTU-
TyliOHaJicTChbKa PpPEKOHCTPYKIlisg MiXXHaApoAHOTO TMpaBa MOXe CTa-
TW TPYHTOBHOIO CTpaTeri€elo KOMIMeHcallii NeKOHCTUTYyLioHami3alii
Ha BHYTpIIIHBbOMY PpiBHI, Ky BMKJIMKaJMU TrjaoOanizallisi Ta riodanbHe
yIIpaBiaiHHS»

BinoMo, 110 cydacHi AoCaiIXeHHs MiXXHapOAHOTO TpaBa Bce Oilb-

e MpUAISIOTh yBary KOHCTUTYLiOHaJi3allii MiXkHAapOJAHOTO TMpPaBOBO-

" Bonomun 10.0. KoHcTuTyliiiHO-npaBoBe 3a0e3nmeYeHHs €BPONENCHKOI MikKAepKaBHOI

iHTerpauii: TeopeTHKO-MeTON0JIOriYHiI acneKkTn : MoHorpadis / 3a pex. M.O. BaiimypaTo-

Ba. K.: JIoroc,2010. C. 320.

1 Peters A. Compensatory Constitutionalism: The Function and Potential of Fundamental
International Norms and Structures. Leiden Journal of International Law. 2009. Ne 3.
P. 579.
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ro TMOPSIKY Ta MUTAHHSIM TJI00aJbHOTO YNpaBIiHHSA. 30Kpema, B yMO-
Bax rjoOasizalii OCHOBHOIO METOI MiXHapOJAHOTO MyOJiYHOro IpaBa
Mae OyTU CTBOpPEHHS He pparMeHTOBAHOTO MOPSIAKY 32 HalliOHAJTbHUMU
abo KyJTbTypHUMH O3HaKaMU, a 4iTke hOpPMYBaHHSI KOHCTUTYHOBAaHOTO
rJ106aJTbHOTO TOPSIKY.

Jlo Toro X, y 1LIbOMY KOHTEKCTi OCOOJMBOi BaXJMBOCTIi HaOyBae
KOHCTUTYIIIOHAi3a1lisI MiXKHApOIHOTO TpaBa, sIKy MOXHa oXapaKTepu3sy-
BaTH SIK MPOIleC BIJIUBY CY4acHOT JOKTPUHU KOHCTUTYLIOHATIZMY, HOPM
i MPUHLUMMNIB KOHCTUTYUiMHOTO MpaBa Pi3HUX Aep>XaB Ha HOpPMAaTUBHY
cucTeMy MixHapomHoro mpaBa. OTxe, MiXHapoJHe IIpaBO IepMa-
HEHTHO 3a3HAa€ TUCKY 3 OOKY KOHCTUTYUiHHUX MPUHIUIIIB, TUM CAMUM
HaOyBawuu OiJblll YHiBepcaJlbHOI OCHOBU JJISI CBOTO MOAAJbIIOr0 PO3-
BUTKY B YMOBaX MixXxjaepKaBHOI iHTerpaui’iM2

OuyeBuaHO, 1O Oynb-sika KOHCTUTYIisS $IK BHYTpilllHbOAEpXKaBHA
HOpMa HaWBUILOI IOPUAMYHOI CUJIN iCTOTHO BIUIMBA€E i HA 30BHILIHbO-
NMpaBOBi BiIHOCMHMU BIiIIOBIAHOI Aep>XaBu; il BIMJUB Ha 1li BiIHOCUHHU,
rapaHTOBAaHUU COIiaTbHOIO KOHCTUTYLIMHOIO IOPUCIUKIIIEIO, 32 CBOEIO
CYTTIO € KOHCTUTYLiOHali3alli€0 HUX BiI[HOCI/IH143

[Tig koHCTUTYLiOHAi3alli€I0 BAPTO PO3YMITHU 3aKPIilJIEHHSI CUCTEMU
CYCHiIJIbHO-TIOJIITUYHUX BiTHOCUH, SIKi MaHYIOTh y AepXaBi i CYyCMiJIbCTBI,
B OCHOBHOMY 3aKOHi KpaiHM - KOHCTUTYii. HasgiBHiCTh KOHCTUTYILiI € TIO-
Ka3HUKOM KOHCTHUTYIiHHOCTI Iep>KaBU TIIbKU B TOMY BUITAIKy, KOJU TIO-
JIOXXEHHSI, 3aKpirnJjieHi B KOHCTUTYILii, peaibHO BTiJIEHI B 1epKaBHiil opra-
Hi3auii Ta CyCmiIbHUX BiTHOCHMHAX, HEYXUJIbHO BUKOHYIOTbCS OpraHaMu

. 144
Bjlagu 1 rTpoMagdHaMu

142 . N s e
Bonomun }0.0. ®deHoMeH KOHCTHTyHioHaJi3anii MiKHAPOZHOro NMpaBoOMOPSAKY Ha Cy-
yacHOMy erami MixaepxkaBHoi iHTterpauii. Bicnux Mapiynoascokozo Oepycaenozo yuisep-
cumemy. Cepis «IIpaBo». 2011. Ne 1. C. 20-30.
Maprunenko I1.®. HacuyeHicTh AepKAaBHOro mnpaBa YKpaiHM MiXKHAPOJAHMM NPaBOBUM
NOPAAKOM: KOHCTUTYHiiHMIl acnekr. Kowcmumyuyia i koncmumyuyionaaizm 6 Ykpaini: eu-

Oiproei npobaemu. 36ipuux Hnaykoeux npauv uaenie Toeap K YU npasa

3 Hazodu 0 i piunuyi K yuii  Yipainu, Koucmumyuiinozo Cydy Ykpainu ma

camozo Toeapucmea I 3a pen. Maprunenko I1.®., Kamno B.M. K.: «Kynpissnosa», 2013.
C. 250-281.

b EHUUMKJIONEAUYHHUI CJIOBHHUK 3 JaepxkaBHoro ymnpapiinHs / ykaan.: FO.II. Cypmin, B./.
Bakymenko, A.M. MuxHeHko Ta in.; 3a pen. IO.B. Kosb6acwka, B.II. TpomuHCcbKOro,

10.11. Cypmina. K.: HALY, 2010. 820 c.
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Ak cnyumiHo 3a3Havyae pociainfHukK A. CtoyH CBiT, MO3UTUBHUIA ac-
MEeKT KOHCTUTYIiMfHOTO MiIXOMy IO MiXKHAapOJHOTO TpaBa MOXe MoJisra-
THU B TOMY, 110 BiH Ma€ CUJy 3aIMo0irTM HEKOHTPOJIbOBaHill nedopmaniza-
1ii MiXkXHapoIHOTO HpaBa145

3a BusHaueHHsaM M. KockeHbeMi, nedopmaliizauis ~ e 3BepHEHHS
0 NEeTKWX BUINMX JIETITUMHHUX apryMeHTIB, 110 BYUHSIOTH CYNPOTUB Ta
MOpYIIeHHS MiXHapoOaHOI 3a1<0HHOCTi1

IMpuknanom Takoi nii, Ha nymMmKy A. CtoyH CgiTa, € kpu3sa B Kocoso,
ockinbku ExcneptHa Kowmicis kBanidikyBana iHTepBeHIlito B KocoBo sik
HE3aKOHHY, IPOTE JIETITUMHY

BaxnuBuM ¢akTOpoM KOHTUTYyLiOHa’i3allil MiXXHapoaHOro npaBa
€ PO3BUTOK KOHCTHUTYILIOHANICTCHKUX ilell HalaHHS HOBOTO BaXJIMBOTO
3HAYeHHSI MPUHIIMIIAM TpaBa - MPUHIMIIAaM BEePXOBEHCTBA TpaBa, He3a-
CTOCYBaHHSI CHUJIM, NeMOKpATii TOWIO.

Haounum € Te, mo npouec riaobanizauii npaB JWIUHU MOTpedye
i rinobadnizaiii 3ycujb WIOAO iX NOTPUMAaHHS, BUKOHAHHS, KOHTPOJIIO,
abo0 BuUpilIeHHS KOHQJIKTiB; MPUNUHEHHS BillH i HacCWUJUISI BUMAarae
00'eqHAHHS CWUJI, IO CIOBiAy€e I'yMaHi3M Ta LiHHICTb JIOACHKOI ocobuc-
TocTi. CaMe iCHyBaHHSI HalHalliOHAJbHOTO TpaBa, pelLerlis Ta iMIue-
MEeHTAallisl 3arajbHOEBPONENCbKMX HOPMATMBHO-NPABOBUX aKTiB i BMi-
IIYBaHHS MiXHapoOJAHOTO MeXaHi3My B HalliOHaJbHY MpPaBOBY CUCTEMY
3aXUCTy MpaB JIOOAWHU i TPOMaASTHCHKUX CBOOOI HAOYHO NEMOHCTDYE
riobaniszaitito

Peanizauis rnobGanizaiii mpaBa MoOXJMBa 3aBASIKU (HOPMYBAHHIO
BIITTOBiAHOT MPaBOBOI1 CBiIIOMOCTi, B OCOOJIMBOCTiI 3a paXyHOK Hpagosoi

peuenuyii.

Stone Sweet Alec. A cosmopolitan legal order: Constitutional Pluralism and rights
adjudication in Europe. Global Constitutionalism. 2012. Vol. 1. Issue 01. P. 53-90.
Koskenniemi M. Hierarchy in International Law: A Sketch. European Journal of
International Law. 1991. Vol. 8. Ne 4. P. 569; Independent International Commission on
Kosovo. The Kosovo Report: Conflict, hitefflational Response, Lessons Learned. New
York, Oxford UP,2000.P.185-198.

Stone Sweet Alec. A cosmopolitan legal order: Constitutional Pluralism and rights
adjudication in Europe. Global Constitutionalism. 2012. Vol. 1. Issue 01. P. 53-90.
VYrames M.M. [IpaBayesoBekaB coBpemeHnHoii Poccuu. Yda, 2003. 616 e.
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[ Kpamoro po3yMiHHS 1li€i KaTeropii BApTO HaBECTU BU3HAYEHHS
MpaBoBOi pelenilii, mo 3anpononysana 3. I[I. MeabHuk. 3okpema, ao-
CJHIAHUIS BU3HAYa€ MPABOBY peElEINILilo K OAHOOIUHUI, 1OOPOBiIIbHUMI
Mpoliec 3aMo3WYeHHs, COPUUHITTS i MOJANbIIOrO0 MPUCTOCYBAHHS O
YMOB IMEBHOI KpaiHW OiJblll PO3BUHYTOTrO IpaBa, CTBOPEHOTO B iHIIUM
MOMEHT yacy abo B iHIIii AepXkaBi, 3 METOIO BIOCKOHAJEHHS Ta MOJiM-
IEeHHs Aii BJIaCHOI MPaBOBOI CUCTEMU

YkpaiHa nocrajna nepea HeoOXilTHiICTIO OYIiBHUIITBA HOBOI apXiTeK-
TOHIKM TYOJIIYHOTO yMpaBJdiHHS B JIepXaBi, BpaxoBYHOUM peasii cyyacHO-
ro NepXaBOTBOPEHHS, €BOJMIONIi cepegoBUINa Ta MEPCTIEKTUBY WICHCTBA
B €C. Y €Bponi 3aKkpinjieHo MopsA0K MiXHallioOHaJbHOT'O Ta HaaHAaIlio-
HaJIbHOTO CHiBpoOiTHUIITBA (€EBpOMENCHKOI iHTerpauii), mpore cydacHa
MirpaniiiHa Kpu3a okpeciaujia CTpYKTypHi HeIOJiK1 €BpOMeichbKol iHTe-
rpauiitHoi cuctemu €C. [TocTanu NMUTaHHS: YU MOXe CTabibHO iCHYBa-
™1 €C B 10BrOCTPOKOBOMY Tepiofdi, i UM Oyae B MOAaJbIIOMY TPOAOBXKE-
HO TIPOIIeC PO3IMUPEHHS?

VYriMm, He3Baxkamuu Ha Mpoliec Ae3opraHizaiii B cucremi €C, nis
noganbiioro GopMyBaHHSI MpPaBOBOiI AeMOKPAaTUYHOI AepKaBHOCTI B
YkpaiHi HeoOXiZiHO MOJEpHi3yBaTu HallioHaJibHe mpaBo. lle 3pobutu
MOXHa JMIlIe Ha yMOBax pelUernlii MpaBOBOTO AOCBiLY PO3BUHEHUX Kpa-
iH cBiTy, 30KpeMa KpaiH, 110 O0yiau acouiiioBani 3 €C. 3 1 ciuns 2016 poky
(Ha TUMYAcCOBili OCHOBI) Nit0Th oOKpeMi moysoxeHHs Po3ninis IV, VII, o-
natky XXV, IlporokoniB I ta Il Yrogu mpo acouianiio Mmix YkpaiHoio,
3 OJHi€l cTopoHU, Ta €BpornelicbkkuM Coro3om, €BponeiicbkuM CriBTO-
BapuCTBOM 3 aTOMHOI €Heprii i iXHiMu aepxaBaMu-uJleHamu, 3 iHIIOIL
CTopOHM150

I[IpaBoBa pelenilis € OCHOBHOIO YMOBOIO CTa0OiIbHOTO PO3BUTKY

MpaBOBOi CUCTEMHU HalliOHAJIbHOI AepXaBu BiamoBigHo 1o BuMor €C.

Meabuuk 3. IX Penenuis npaBa sik 3aci0 BIJOCKOHAJIeHHs NPaBOBOi cucreMu (Te€OPETHKO-
® NpaBOBWIi AaCMEKT): AUC... KaHd. HayK: 12.00.01. K., 2009. 20 c.

Yroxa npo acouianio Mixk YkKpaiHow, 3 oaHiei croponu, ta €pponeiicbkum Corw3om,
€sponeiicbkuM CniBToBapucTBOM 3 aTOMHOI eHeprii Ta iXHiMHM JAepXKaBaMH-4jeHaAMH, 3
iHmoi croponu: parudikosano 3akonom Ykpainm Big 16.09.2014 p. Ne 1678-VU. URL:
https://zakon.rada.gov.ua/lavvs/shuw/984_011
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BapTto migkpecauTu, 1o mnpolec MpaBOBOi peleniiii Ta BIpoBa-
NXEeHHSI €BPOTENCHKUX CTAaHIAPTIB Ui YKpaiHU Ma€ AesiKi Mmepemkoau,
HaATpUKIAL:

- KOHKYpEHUisl KOHCTUTYLIMHMX LiHHOCTEH, BiACYTHICTb 4YiTKOI1
KOHCTUTYULiHOI Tpaaulii Ta 3aTpMMKa MPOBAIXEHHS KOHCTUTYLIHHOI
pedopmu;

- mpobisemu GhopMyBaHHS NMpPaBOCBIZOMOCTI Hapoay;

- 3acTrapiie 3aKOHOMABCTBO 3 MUTAHb COIiaJIbHOTO 3a0e3MeYeHHS
rpoMajsiH;

- mpoOysieMu MpUBEAEHHS Y BiAMOBiAHICTH HOPM aAMiHiCTpaTUB-
HOTO 3aKOHONaBCTBA;

- HEeBIANMOBiAHICTP MiX LMBIIBHUM Ta TOCHONAPCHKUM 3aKOHO-
IaBCTBOM;

- TIpOTAJIMHU B MOJATKOBOMY Ta MUTHOMY 3aKOHOMIAaBCTBi;

- BIACYTHICTb €KOJIOTIYHMX CTaHIapTiB Ta KOJi3ii 3eMeJbHOTO 3a-
KOHOIIaBCTBA;

- mpobnemMu mpodeciiHOTO Tepeksaay HOPMAaTUBHO-TIPABOBUX
aKTiB TOLLIO.

3a3HaueHi HeIOJiKM YMHHOTO 3aKOHONABCTBA MAalOTh CHUCTEeMHUN
xapaxkTep i moTpedyIoTh Cepio3HUX 3YCUIIb UIST TONOMaHHSI, TPOTE MO3U-
TUBHI 3pylIIeHHS MOXHa Oyne mMo0aYyuTH BXe Yy HAWOIUXKYi TT'ITh POKIiB.

OTXxe, BpaxoBYWOUYM, IO Mil BIUJIMBOM iHTEerpamiiHUX MpOLIECiB
yKpaiHCbKe 3aKOHOIABCTBO 3a3HA€ 3HAuyHOI TpaHcdopmalii, HeoOXiTHO
BUPOOUTU HOPMATHUBHO-TIpaBOBe 3abe3MevyeHHs BiAMOBiAHOTO MOHITO-
pUHTY 3a CTaHOM ajariTalii 3aKoHoJAaBCTBa YKpaiHu no cTaHaapTiB €C
y eJeKTpoHHiit ¢opmi. He3zBaxarouu Ha Te, 1110 3a OCTaHHi POKM iHTe-
rpaniiHui npouec Ykpainu no €C crtaB ayxe IMHaAMidyHUM, BapTo Iia-
KPEeCHWTH, UI0 TPaBOBa PELENIlis - 1[e TOCUTh TPUBAIWU Ta CKIATMHUNI
npoiec. Y NOBrOCTPOKOBiil MepcrnekTHBi OCOOJMBY yBary B KOHTEKCTi
ananTauii 3aKOHOJABCTBa YKpaiHU 1O 3aKOHOAaBCTBa €BpoMeiichbKOro
Colo3y Tpeba MpuIiAuTA TMpPaBOBill pelenuii HopM, 10 3a0e3Me4YyloTh
colliajbHi TpaBa JIOAUMHU (IMPaBO Ha NiIHWI piBEHb XUTTS Ta COLliadbHU I

PO3BUTOK JIONVHN).
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B pesynbraTi Takoro BIUIMBY 30ilCHIOETHCS TPOHUKHEHHS HOPM
KOHCTUTYIIil Ta KOHCTUTYLIIHHOTO TIpaBa B pi3Hi KOMIIOHEHTU MiXHapo-
HO-MpPaBOBOi cucTeMU (KOHCTUTYLiOHAai3allisi MiXHapOJAHOTO MPaBOBO-
ro MOpsAKY) Ta BiAMOBIAHO PO3BUBAETHCS HOBITHS rajy3b IpaBa - MiX-
HapoIHe KOHCTUTYIIiliHe paBo.

CBoO€10 yeproio, MiXHapoaHi mpaBa Ta cBOOOAM JIOIMHU i IrpoMa-
ISTHVUHA BU3HAIOTHCS MiXHApOJHUM KOHCTUTYIIHUM TpaBOM 3a Ti JO-
NaTKoOBi (pyHKIIii, IKi BOHM BUKOHYIOTb Y HalliOHAJIbHUX NpaBOIOpPSAKaX.
MixHaponHi TpaBa JTIOAWHU 3aMMOBHIOIOTh MPOTAIUHU, B IKUX HE MOX-
Ha 3acTOCYBaTM HalliOHaJbHi KOHCTUTYUilMHI TMpaBa, i NMpeacTaBISIOThb
OCTaHHIiN piBEeHb SaXI/ICTYIS]

BapTo 3a3HaunTH, IO PO3BUTOK MiXHAapOMXHOTO KOHCTUTYLiHHOTO
mpaBa BimOYBAa€TbCA OJHOYACHO' 3 PO3BUTKOM KOHIIEMIii TJI06aJIbHOTO
KOHCTUTYLiIOHAJIi3MY.

I'no6anbHe KOHCTUTYLiiHE MpaBO YSIBISIETHCS SIK 3i0paHHS MiXHa-
POOHUX MPAaBOBUX HOPM Ta MPUHIMITIB, IO € HACTITBKY MOHYMEHTAIb-
HUMU Ta TOBaXHUMMU IJIsI TOTO, MO0 MaTH Ha3BY <<K0HCTI/ITYI_[i$I>>152

CBO€I0 4eproio, rjaodajibHUl KOHCTUTYLIIOHAJI3M - 116 cucTema igei
Ta MOTJISIAIB, iA€0JI0risl, 1110 OPIEHTYE MPaBOBY Ta MOJITUYHY AYMKY, Tpa-
BO Ta CBiTOBY MpaKTUKY B yMoOBax TjioOasizalii.

I'noGanbHUN KOHCTUTYILIOHANI3M - 11e JOKTpUHA, 110 TSIXi€ M0 3a-
CTOCYBaHHSI KOHCTUTYLIWHUX TPUHLMMOIB y MIiXXKHapOAHO-TIPaBOBiil
chepi 3 MeTOol0 BCTAHOBJEHHS YHi(piKOBaHOTO MexaHi3My TJIOOaJIbHOTO
yrnpaBJIiHHS.

MeTonmonoriyHo BipHUM 3 LbOTO MNPUBOAY TNPEACTABISETLCS BU-
CJIOBJIEHHS  BiJOMOTO  yKPaiHCbKOrO  BYEHOTO-KOHCTUTYLiOHalicTa
M. I1. Op3ix, mpo Te, 110 B Teopii Ta Ha MPaKTHUIi cepel 000B'I3KOBUX
COIliaIbHO-TIPABOBUX TMEPEAYyMOB KOHCTUTYIiOHANi3My TpiopuUTETHE

3HAYEeHHS Ma€e BU3HaAHHS i 3a0e3MeuyeHHs npaB i CBOOOM JIIOAUHU i Tpo-

Kleinlein Thomas, Peters Anne. International Constitutional Law. Oxford Bibliographies,
2013.23 p.

The constitutionalist reconstruction of international law: Pros and cons. NCCR trade
working paper. 2006/01. URL:http://phasel.nccr-trade.org/images/stories/publications/
IP1/Pro%20and%20con%20constitutionalization%20nnal.pdf
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MaJAsTHWHA - i 1le BUCTYNA€E K condition sino qua non (yMoBa, M03a SKOIO
HEMOXJIMBE iCHYBaHHS) Cy4yacHOTo KOHCTUTYILioHani3My. Ha BuU3HaHHSA
Nep>XaBU KOHCTUTYILi{HOWO, Ta B3araji 1000 CHiBBiJHOIIEHHS KOHCTU-
TYIil Ta KOHCTUTYLliOHali3My, BKa3yBaJia e [dexknapauis npaB JOIUHUA
i rpomaasgsHuHa (1789) - mepwMil KOHCTUTYAIMHUN aKT «IeplIOi XBU-
Jli» €BPOTENCHKUX KOHCTUTYIil: «CYCIiJIbCTBO, B SIKOMY He 3a0e3rede-
He KOpPHMCTYBaHHS IpaBaMM, - WmeTbca y cT. 16 Jlekmapauii, - He Mae
KoncTuryuii»

Sk nmigkpecnooTh pocilicbKi nocaigfHuku M. Yrsames i JI. Yrame-
Ba, MIXXHapoJAHO-TIpaBOBi HOPMU CTajlM HACTiIbKU yHiBepCaJlbHUMMU, a
MiXHapOIHUU MeXaHi3M 3axUCTy HACTUIbKM MIlHUM Ta THYYKHUM, IO
Oynb-siKa JIIOAWHA TIJIaHETU MOXe CIpUUWMATH iX SK HalliOHaJIbHEe Hal-
0aHHs Ta BUKOPUCTOBYBATHU [UISI 3aXUCTY CBOiX mpaB i cBo6oa. Jlo Toro
XK, Tpouecy rjobasizauii npaB JIOAWHU CHpusie Oarato ¢dakTopiB, ane
HAWTOJIOBHIIIUM 3 HUX € CIPUUHSITTS TOTO, IO TOTPUMAHHS MpaB i CBO-
0ol JIOAMHU i rpoMaJssHUHA B CYYaCHOMY CBIiTi He MOXe BBaXaTHUCh
BHYTPIIIHBOIO CHPAaBOI0 OKPEMOI AepXaBU, a TAKOX BU3HAHHS «HEBTPY-
YaHHS» HaJlHalliOHAJbHUX, KOHTUHEHTaJbHUX OpPTaHiB y mpobiaeMu Oi-
JKEeHLiB, MirpaHTiB, XepTB KatacTpod, adbo HenpoayMaHuUX Hiii yp;miBlS4

Bzarani, Ha nymxy P. T. [llamcoHa, Bci nokyMmeHTu, npuitHsati OOH
i perioHaJlbHUMU OpTaHi3alissMK, BUXOAUTUMYTh 3 MPUHLUINY iCHYBaH-
HSI €EIMHUX CTAHIAPTiB MpaB JIOAVNHU, SKUX TOBUHHI JOTPUMYBATUCH YCi
IepXaBU CBITy, a SKIIO WAETHCS IMPO peTioHaTbHI TOKYMEHTH, TO Jdepxka-
BU JaHOTO periOHy155

OkpeMy Tpyny akTiB, IO MIiCTSITb MiXXHapoOAHi cTaHIapTH, cKiaua-
IOTh aKTH, SIKi IO TaK 3BaAHOTO «M'SIKOTo IpaBa» (soft law). Ha nymky
M. BaiimypatoBa Ta b. KomaHa, BUkopucTaHHs B MiXkHapoaHil mpak-
TULi LbOTO Te€PMiHAa BiJHOCHO HOPM, 11O MalOTh PEKOMEHIaLliiHUI Xa-

pakTep, 3aBasiuye yxBajieHHsIM ['A OOH Benukoi KiJIbKOCTi pe3oJioliii,

Op3ix M.II. (pexn.). IIpo6aemu cyyacHoi KoncTturyuionaxicram. K.: IOpinkom Iutep,
2011. C. 14-16.

VYrsames M.M. IIpaBa yenoBeka B coBpeMenHoit Poccuu. Yga, 2003. 616 c.

IIlamcon P.T. IIpaBa yesloBeKa U BHYTPEHHsisi KOMHOeTeHUMs rocyaapctB. Mock. xcypu.
Mmexncoynap. npasa. 2003. Ne 3. C. 63.
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mo HocdaTh 3rimHo 3i Ctatyrom OOH pekoMeHnmamiiHuUit XapakTep i He
€ HOpMaMU MiXHapoJgHOTo TpaBa. Hailiuacrinme JOKyMeHTU TaKOTO POIy
MpUMalOTbCSI B paMKax perioHaJlbHUX MiXXHapOIHWX YCTaHOB, 30KpeMa
B paMKax €C156.

BuinesasHauyeHi MiXHapoOHi HOPMAaTUBHO-NMPaBOBI aKTU MOXYTb
0e3CYMHIBHO BBaXaTUCh AXepeslaMW MiXKHapOOIHOTO KOHCTUTYLiHHOTO
rnpaBa Ta MiIATPYHTSM TJOOAJIbHOTO KOHCTUTYILIiOHAi3MYy.

Jokpema, SIK CAYIIHO 3ayBaxXye BiTuM3HIHU gocainHuk M. I1. Op-
3iX, perioHajJbHi MiXXHapOJAHO-TIPaBOBi aKTU MOCJiZOBHO TMPOJOBXYIOTb
1i TYMaHICTUYHIi ifgei, CTBEpPIXYIOUM, IO <«JIAepXaBU, SIK BKa3aHO y 3a-
KJIIOUHOMY JOKYMeHTi BinmeHcbKoi BcecBiTHbOI KOH(depeH1ii 3 nmpas Jio-
nuHu (1993), HecyTh 000B'SI30K, HE3aJIeXHO Bill IX MOJTITUYHUX, €KOHO-
MIiYHUX i KyTbTYPHUX CUCTEM, 3a0X0UYBaTH i 3aXUINATHU TIpaBa JIOAUHU i
OCHOBHIi cBOOOIM», i HAWBUIATHIIIi 3M00yTKM y 11il cepi Oyau B pamKax
O6'ennanoi €sponu (Pagm €Bpomnu). 3a TaKUX yMOB IOPHAMYHA JTOK-
TpUHA pearye BU3HAHHSAM IJIaHETApPHOTO TyMaHi3My, IO CTOITh Ha 3a-
XUCTi TIpaB JIOAWHU, PO3IMIMPEHHSIM YSIBIEHHS MPO TyMaHiTapHe MpaBo,
M0KAa30M COIIOTYMaHITapHOTO 3MICTy MpaBa i r1o6aTbHOTO XapakTepy
Mpo6JeMaTUKNA TpaB JTIOAWHU TOPSA 3 €KOJOTiYHUMU, €HEePTeTUYHU-
MU, aeMorpadiuyHUMU TpobOJeMaMu, 3 OTJISIAY Ha Te, L0 «MacliTabom»
COI[iaJIbHOTO i IOPUIUIHOTO IpaBa € «CYTHICTh J'[}OI[I/IHI/I>>157

Ha nymky Himenbkux gocninHukiB A. Ilerepc i T. KneitHeH, Mix-
HapoJHi mpaBa JIOAUHU BXOASITh 10 BCiX TpbOX MigkaTeroplit MmixxHapon-
HOTO KOHCTUTYLIiHOTO MpaBa, a came: 1) CYKyImHOCTI (pyHIaMeHTaIbHUX
HOpPM, 110 BUKOHYIOTb KOHCTUTYLiHHY (DYHKIIiIO I BCi€i MixkHapoaHOi
MPaBOBOI CUCTeMU; 2) CYKYMHOCTIi HOPM, IO BUCTYIMAIOTh K KOHCTU-
TYHii MiXKHapOJAHUX IHCTUTYLiN Ta peXuMiB; 3) CYKYIMHOCTI HOpPM, IO

MPUAHATI g MiACUJAEHHS KOHCTUTYLiIHHUX (YHKIi HalioHaJIbHOTO

Baiimypatos M.O., Kopman B.SI. Mixuapoani Budopui cranaapru: npasosa mpupoja,
3MIiCTOBHA Ta CHCTEMHAa XapaKTePUCTHUKA, AKTyaJbHi NUTAHHS iMIJIeMeHTauii B 3aKOHO-
AaBcTBO YKpainu : MoHorpadis / 3apen. H0.0.Bonomuna. Cymu: YHiBepcuTeTchbKa KHU-
ra, 2012. C. 32.
Op3ix M.II. (pen.). IIpo6iaemu cyyacnoi Koucrurynionaiaictuku. K,: IOpinkom Inurep,
2011. C. 14-15.
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npaBalSS. Y TtakoMy KOHTEKCTi, sk BKa3zye Epika ne Ber, €Bpomeiicbka
KOHBEHIIis 3 TpaB JoauHu Ta €Bponeiicbkuit Cyn 3 mpaB JIOOWHU MO-
XKYTh CIYXUTH BaXJIUBUM 1'[p1/11<J1az[0M159

Ha nymky I.I. JloGacioka, €Bpormnelicbka KOHBEHIlisS 3 MpaB JIOAU-
Hu (mani - €KIIJI) crana mepmiuM MiXHapoAHUM MpPaBO3aXUCHUM JIO-
KYMEHTOM, CIPSIMOBAaHUM Ha 3aXMCT MHUPOKOTO CIEKTPY HUBITBHUX Ta
MOJITUYHUX TIpaB, IIO 3amMpoBaauB e(PeKTUBHUII KOHTPOJBHUU Mexa-
Hi3M. lle cTamo MOXJIUBUM SIK 3aBASIKA TOMY, IO caM NOKYMEHT OyB
npeacTaBieHUN y BUTISAI MiXKHApOAHOT yroau, AepXaBU-y4acHUII SIKOI
Opanu Ha cebGe BimmMoBimHI 3060B'sSI3aHHS, TaK i B pe3yJbTaTi 3alpoBa-
IDKEHHSI CUCTEMM KOHTPOJIO 3a iMIJIeMeHTAalli€lo MpaB Ha HaliOHAJb-

. .160

HOMY piBHi

/g 3a6e3nedyeHHs moaepxkaHHsA Bucokumu doroBipuumu Ctopo-
HaMWU iXHiX 3000B's13aHb 32 €BpONEWCHKOIO KOHBEHIIIEIO 3 TPaB JIOANHH,
ninnucanow B Pumi 4 nucronana 1950 p. (Habpana YMHHOCTI 3 BepecHs
1953 p.), Ta npoToKoJAaMu 10 Hei OyJo cTBOpeHO €BpomneiicbKuil cyn 3
npaB JIOAUHU - Mi)XKHApOIHWI CylOBUI OpraH Ha MOCTiiiHil OCHOBIi, Ha-
NiJIEHU KOMITETEeHIi€EI0 BUHOCUTHU PillleHHS MPOTHU JAepXkaB, sIKi HE BU-
KOHYIOTH cBOi 3060B's13aHHs (cT. 19). €ECIIJI € MiXXHapOAHUM CYZOBUM
OpTaHOM JJIsI KOHTPOJIIO 32 BUKOHAHHSM JIep>XKaBaMU-yIaCHUIIMU HOPM
Mnpo mnpaBa JIOAWHU, 3akpirmieHux e pos3aini I KoHBeHIil mpo 3axucTt
MpaB JIOAUHU 1 OCHOBOMOJOXHUX cBoOon i B [IpoTokonax no KonseH-
uii. YkpaiHa sk wieH Panu €Bponu nignucana KoneHuiro 9 nucronana
1995 p. Ilicns ii patudikauii Bepxosuow Pagoro 17 nunusa 1997 p. ta
3 HaOyTTsAM, HEl0 YUMHHOCTI B YKpaiHi Halla nepXkaBa BU3Haja ais cebe

' . . 161
000B'sI3KOBOIO IOPUCAUKIIIIO €BpOHeI/ICLKOFO cyay 3 npaB JIIOAUHU

Kleinlein TTiomas, Peters Anne. International Constitutional Law. Oxford Bibliographies.
2013.23 p.

De Wet Erika. The Emergence of International and Regional Value Systems as a
Manifestation of the Emerging International Constitutional Order. Leiden Journal of
International Law. 2006. Ne 19. P. 611-632.

Jlo6acwk I.I. Micue €BponeiicbKoi KOHBEHUii PO 3aXMCT NPAB i OCHOBHUX CBOOO I JIIOAU-
uu B KoHcruryuii Ta npasi Ykpainu. URL:http.7 /www.judges.org.ua/seminar21-2.htm
Tam camo.
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€CIIJI € opranom, sakuii 3aificHIoOe odiniiitHe TnymaueHHs1 KoHBeH-
1ii. ¥ JOKTPUHI IMPOKO BU3HAETHCS «IpeledeHTHU» XapakKTep pillleHb
Cyny, 1mo Mae 3HauyeHHs IUISI OMHAKOBOTO 3acTocyBaHHs HopM KoHBeH-
il B AepxxaBax-ydyacHulsix. ToMmy pilieHHST €BponeicbKOTo cyay 3 IpasB
JNIOAWHYA MalOTh BeJNWKe 3HAYEHHS IS 3aXUCTy TpaB JIOAWHU B Cydax
YkpaiHu.

€porneiicbkuit Cor3 BeIbMM TOBaxae IpaBa Ta CBOOOAM JIOIU-
HM i rpoMaJisHMHA, TapaHTOBaHI €BpOMNENCHhKOI0 KOHBEHII€ID TIPO 3a-
XUCT OCHOBHUX IpaB JIOAWHU Ta cBOOOA rpoMansiH, i 7 rpynHs 2000 p.
Ha Hiuupkiii koHdepeHLii O0yJo mporoJyomeHo XapTilo OCHOBHUX MpaB
€BporMneiicbKoro C0}03y162

Xaprist, sika BMilllye 54 TMOJIOXEHHS PO OCHOBHI MpaBa, € CBOEPI-
HOI0 KBIiHTECEHIIi€I0 KOHCTUTYIilHUX TOJIOXEHb, CITUPAETHCS HAa OCHO-
BOITOJIOXHI TOTOBiIpHi TOKYMEHTH, IO € OGOB'I3KOBMMHU IJISI BCiX Iep-
XKaB-uJeHiB €Bpocolo3y, 30KpeMa Taki, sIK:

- €Bpomnelicbka KOHBEHILiSI MPO 3aXUCT OCHOBHUX MpaB JIOAUHU
Ta cBOOOJ rpoMansiH, - o <L L e

- €BpomnelicbKa collialbHa XapTis,

- BiAMOBiAHI MPaBOBi HOPMU E€BPONENCHKUX JOTOBODIB,

- CynoyMHCTBO cyay chpaBeminBocTi €Bporneiicbkoro Cowo3y Ta
€sponeiicbkoro Cyny 3 npas J'[IOILI/IHI/I163

Ha nymky pociiicbkoro mociiznuka M. A. JlaBpuka, Ha faHUN MoO-
MEHT IOpUINYHE KOHCTPYIOBAaHHS TpaB JIOAWHU AOCATIO BiXMOBimHOI
Kpanku 0idypkanii: 3 otHOTro 60Ky MPOMOHYETHCS MOAAIbIIe PO3IIUPEH -
HS TIepesiKy npaB JIOAWHU, a 3 iHIIOTo - OibIl aKTUBHE BUKOPUCTAHHS
MeXaHi3My oOMeXeHHS mpaB i cBOOOMI, 110 mependayeHui IK Ha MiKHa-

N . P 164
pOIHOMY piBHi, TaK i Ha piBHI OKpeMUX JepxkaB

Charter of FundamentalRights ofthe EuropeanUnion. OJC. 326, 26.10.2012, P. 391 -
407 (GA).URL: http://data. europa.eu/eli/treaty/char_2012/0j

I'puusk LA. IIpaBoBa Ta iHcTuTyniliHa ocHoBa €Bponeiicbkoro Cowo3y ... C. 111.
Jlapuk M.A. IIpaBa d4esoBeKa: HOBAUMHM B NOHMMAHMHM M IOPUAMYECKO# QuKca-
uuu. Poccuiickoe npaéo 6 Humepneme. 2005. Ne 3. URL:http://vww.rpi.msal.ru/
prints/200503constlaw2.html]
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) 165 .
JaranpHa aekiaapauis npas JoauHu (1948 p.) ~, KoHBeHuisg mpo

. 166 .
3aXMCT NpaB JIIUHU i OCHOBOMOJOXHUX cBoboxa (1950 p.) , pilleHHs
€BpomneiichbkKoro Ccymy 3 IpaB JIOOMHU MIiCTITh MOJOXEHHS OO0 0oOMe-
KEHHS MpaB JIOIUHU.

Y tomy uucni KOHCTI/ITYLIiEIO167 Ta 3aKOHAMU YKpaiHU BCTaHOBJIEHA
MOXJIUBICTh OOMEXEeHHs TpaB i CBOOO JIOAUHU i TpoMaasiHUHA (B YMO-
BaxX BOEHHOTO CTaHy, Ha3BUYAWHOTO MOJOXEHHS TOIIO).

B koHuenuii rnmo0anbHOro KOHCTUTYILIOHANi3My BaxJjuWBa yBara B
cuUcTeMi 3a0e3MneyeHHs MpaB i CBOOOM JIOAUMHU i TpoMaasiHUHA TIPUALIS-
€ThCS {HCTUTYTaM TPOMAASTHCHKOTO CYCHIJILCTBA - MOJITUYHUM TAPTisM,
HEYpPSIMOBUM ITPAaBO3aXWUCHUM OpraHi3allisiM, TBOPYiM 00'€ THAHHSIM TPO-
MajlisiH, 3acobamM MacoBoi iHdopMallii Ta iH. -

He moxHa He noroautucs i3 BuciosoM I1. Cnipo, sikuii mey 1995 p.
3a3HayvuB, 110 MiXKHApPOJIHi HEYPsAOBiI opraHizaiii Ta TpOMaaChKicTh, SIKY
BOHM TIPEACTaBISIOTh, BUCTYMAalOTh K CEepPO3Hi MiXHapoaHi Tpaslli,
MpoTe iX BIUIWB IIle afeKBaTHO He BUpPakKeHWU Yy MiXXHapOIHOMY TpaBi

3rigHo pesontoiii TA OOH Big 23 tpaBHs 1968 p. Ne 1296 (XIV),
Oynb-siKa MiXXHapoJaHa opraHi3allisi, 110 He CTBOpeHa Ha OCHOBi MixXypsi-
JIOBOT YroaM, € MiXKHapOJHOIO0 HEYpSAOBOIO OpraHisalli€io

Cepen BU3HAYHUX MIiXHApPOAHUX HEYPSIOOBUX IPaBO3aXUCHUX
opraHisallii, 10 B CBOIl AiSIBHOCTI 3aBXIU AOTPUMYIOTHCS IpaB JIO-
IVWHU, BUIINSIOTHCS: MiXHapoAHU iHCTUTYT 3 ryMmaHitapHoro IlpaBa
(ctBopeHuit y 1970 p.), MixHapoaHa acouiauisi 3 KpUMiHaJbHOTO Mpa-
Ba (ctBopeHa B 1924 p.), MixHaponHuii Komirer UepBoHoro Xpecra,

MixHaponHa AMHICTis (B OCHOBHOMY pO3IJsSifa€ CKapru Mpo KaTyBaHHS,

3araabna Jleknapauis npaB moauau 1948. (Universal declaration of firman rights)
Jok. OOH/PES/217 A) URL: https://vvw.ohcte”rg/EN/UDH"ocmnents/UDm_
Translations/eng.pdf

KoHBeHILis Npo 3aXuCT NpaB JWIMHU Ta OCHOBHUX cBoOon 1950 p. URL:http://zakon2.
rada.gov.ua/laws/show]

Koncrurynis Ykpainn: 3akon Ykpainu Bin 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
x06n0i Padu Ykpainu. 1996. Ne 30. Cr. 141.

Spiro Peter J. New global communities: NGO in international decision-making institutions.
Washington Quarterly. 1995.Vol. 18.1Is. 1. P. 49.

Pe3zoawunis EKOCOC OOH 1296 (XIV) Bin 23 TtpaBusa 1968 p, / Pe3onwouii 1968 poky
(44-a u 45-a cecii). URL:www.un.org/ru/ecosoc/docs/1968resolutions.shtml (29.11.2014)
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3aCTOCYBaHHSI CMEPTHOI KapW, MepeciifyBaHHS 3 MOJITUYHUX MOTHUBIB,
Human Rights Watch (HRW), MixnaponHa [enbcinkcbka Denmepaiis
(po3risiiae MUTAHHS 1IOMO 3arajJbHoOi cuTyallii 3 TpaBaMu JIIOAUHU),
Komirer 3axucrty XypHaiicTiB, «Pernoprepu 06e3 KopaoHiB» (IpaBa Xyp-
HaiictiB), MixHapoaHa OpraHi3aiisi 3i cBoOoau BHUpakeHHS (cBoOOnA
npecu), HauioHanpHa acoliallisi CIpusiHHs Mporpecy KoJbOpPOBOTO Ha-
ceneHHs, «[IpaBa qoauHu 6e3 KopaoHiB», MixHapoaHa Jlira npaB Jo-
nuHu, HaumioHanpHuit poHA y MiATPUMKY nHeMoKpaTii», «MiXHapoaHUii
Pecny6nikancbkuit [HcTuTyT», «HanioHanbHU AeMOKpPAaTUYHUN iHCTHU-
TYT MIXKHapOJHUX BiTHOCUH» TOIIO.

VYkpaiHa okpecauya 1 cebe Kypc Ha €BpoOiHTerpalilo Ta mpoio-
BXYE TpOIeC Y3TOIXEHHS YKPaiHCHKOTO 3aKOHONIAaBCTBA B Taly3i 3axuc-
Ty JIOACHKWX MpPaB 3 €BPOMEUCHKUMHU CTaHAAPTaMU TapaHTyBaHHsS MpaB
JIIOAWHY i TpOMaIsTHUHA.

Y pamkax aganrtauii yKpaiHCbKOro 3aKOHOAABCTBAa OO 3aKOHOJAAB-
cTBa €Bporneiicbkoro Colo3y 0oCoO0JMBO BaXJIMBOro CeHCy HaOyBae 3a-
Oe3rnevyeHHs colliaJbHUX MpaB JOAMHU (NIpaBO Ha TiAHUMN piBeHb XUTTS
Ta cColiaJlbHUI PO3BUTOK JIIOJWHU), TOJITUYHUX MpaB (JOTPUMaHHS MiX-
HapoJHMX BUOOPYMX CTaHAApPTiB, NMpaBa Ha 00'€eHAHHS), 3aXUCT IpaB
BJIACHOCTi Ta BUKJIIOYHUX aBTOPCHKUX MPaB TOUIO.

€BpornelicbKuit, 30KpeMa eBpoaTIaHTUYHUK BUOip YKpaiHM BU3HA-
yae JepxXaBHY IMOJNITUKY SIK TaKy, IO CKepoBaHa Ha HaOJWXEeHHS pPiBHS
XKUTTS TpoMalusiH YKpaiHU N0 €BPONEMChKMX CTaHAApTiB, YKOpPiHEHHS
eBporeiicbkux HiHHOCTel B ycix chepax GpyHKLiIOHYBaHHS YKpaiHCbKOiL
nepXaBU Ta CYCHIJTbCTBA

HaOyTtTsa unHHOCTi Yroau npo acouiaiito 3 €C nis S/Kpai'HI/Il71 € Ha
HUHILIHbOMY €Talli TOJJOBHUM KPOKOM Yy 30JIMKEeHHi 3 €BponeiicbKuM
Co1030M, OCKIiJIbKM 1€ O3HAYa€ Mepexil CniBpoOIiTHUILITBA HAIIOI AepxKa-
BU 3 €C y sAKicHO HOBUI (opMaT MOJITUYHOI acolliallii Ta eKOHOMIUHOi

iHTerpaitii.

IIpo BHyTpimHe Ta 30BHimHE cTaHoBuume Ykpainu B 20 I3 poui: I]opiune Ilocaanns Ilpe-
3udenma Yxpainu 0o Bepxoenoi Paou Yxpainu. K.: IIICO, 2013. C. 242.

VYroaa npo aconiaunio mMixk YKpaiHow, 3 oaHiei croponu, ta €sponeiicbkum Cowsom, €s-
poneiicbkuM CniBTOBApUCTBOM 3 AaTOMHOT eHeprii Ta IXHIMHU JepKaBaMH-YJIeHAMH...
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BucHoBKu 10 po3aiay 1

[ligBoasiuM migcymMKu, BapTo 3ayBaxKMTH, 11O TJOOATbHUI KOHCTU-
TylioHaJli3M $K TJOOaJbHUN TMOPSAAOK AEHHUHN MiXHapoAHOTo IpaBa
bopmyeThCS y IBOX HAMPsSMKax: TEOPETUIHOMY Ta mpakTudHoMy. OTxe,
r106anbHUM KOHCTUTYIIOHATI3M PO3YMIETHCS K CydacHe MPOTPEecUBHE
MUCJIEHHS, 1[0 BHOCUTb N1€MOKPATUYHY JETITUMHICTD i moBary 10 MiX-
HApOMHUX MPUHIUITIB y COILIaIbHO-TIONITUYHY iflef0 Ta TPOMOHYE MUPHE
BUPILIEHHS MiXXHApOIHUX CyNepevoK.

JlaHe nociiiXeHHs € MiATBEPIXEHHSIM TOTO, 110 HayKOBIIi-(axiBIi
y Tajy3i mpaBOBUX Ta MOJITUYHUX HAYK 3 BEJIUKHM E€HTY3ia3MOM Iipa-
LIOITh HaJ TUM, 100 CYTHICTh INM100aJIbHOTO KOHCTUTYLiOHANI3MY cTaja
0inbIll BU3HAYEHOIO caMe uepe3 peiHTeprpeTalilo MiXkHapOJHOTO Iy0-
JIIYHOTO TIpaBa 3a Cy4YacHUX yMOB.

Ineosoriss rmoGanbHOTO KOHCTUTYLiOHANi3My (QOPMYETHCS BIIPO-
MOBX HACTYIMMHUX YaCOBUX iCTOPUIHUX €TAaTliB:

- mnepwa nekaaa-1990-1999 poku;

- npyra nekazga - 2000-2009 poku;

- Tpetrs nexkana-2010-mo TenepimHii yac.

OTxe MOXHa 3pOOUTU BHUCHOBOK, 10 KOHLENT <«IJI00aJbHUM
KOHCTUTYILIIOHAJNi3M» BUCTYMa€e TMPOBiIAHOIO TPOOJEeMOI0 cydyacHOi
KOHCTUTYLIOHATICTUKU, MA€ MIXIUCLMIUIIHADHUN XapaKTep Ta IOpYy-
mye mpobiaeMaTUKy MiXHapOOHOTO TpaBa, OCKIIBKU CTOCYETHCS Tiepe-
DAy TUTaHHS KOHCTUTYUIHHO-TIPAaBOBOTO PETYNIOBaHHS CYCHIIbHUX
BIIHOCHH y CepeJuHi Ta 3a MeXaMHM JepxXKaB CBIiTY.

Leit HOBiTHIN Migxia myXe CTPiMKO pO3BUBAETHCS SIK KOHLENT Be-
JIMKOTO 3HAYeHHS IUIST BCiX MepXaB CBiTY B yMOBaXxX I100aJlbHUX BUKIIU-
KiB, BUCTYITA€E BUMiIpOM IJ100aJbHUX NMPOLECIB, 11O MiAMaaaTh Mil KOH-
CTUTYLiHO-TIPAaBOBE PETYTIOBAHHS, i TOTPeOyE MOJANBIIOTO PO3BUTKY.
I'moGanbHU KOHCTUTYLIOHATi3M HE MOBUHEH YSIBISITUCH SIK «TOTOBUM
10 BXUTKY TPOAYKT», BiH BUCTYNA€E K i€0JOTisA, 1O TaKOX MOCTiAHO
¢dopmyeThcsl, 3pocTae Ta KBiTHE Yy BilMOBiAHOCTI 3 iCHYIOUMMU MiXHa-
pPOOHUMU BifHOCMHaMU. 3anpoBaaxeHu Ha moyatky X XI cromitTsa ekc-

MepuMeHT 3 GOPMYBaHHS TTOOATBHOTO KOHCTUTYIIIOHANI3MY TI[e TPUBAE.
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Po3saia 2

PEKOHCTPYKIIA IIPUHIIUIIIB
MIZKHAPOJHOTO IIYBJIIYHOTIO
TA KOHCTUTYIINHOTO IIPABA
3 YPAXYBAHHAM IJEN
I''IOBAJIBHOTI'O
KOHCTUTYUHIOHAJII3IMY

2.1. Po3BUTOK NpaBOBUX MeXaHi3MiB
3a0e3nMedyeHHs Ta 3aXUCTY NpaB i CBOOOT
JIOJIMHU B YMOBAaX rjooamizamii

I[Mpouec rnobanizaiii, 1m0 3AiliCHUB CBilf BIJMB i Ha MexaHi3M 3a-
XUCTY TIpaB JIOAUHU ¥ rpoMansiHuHa, Ha nyMKy M. I1. Op3ix, BucTynae
OpraHiYyHOI YaCTUHOIO CUCTeMU KOHCTUTYILiOHAJNi3My i MiCTUTh HOpMa-
THUBHI (MaTepiaJlbHO-TIPaBOBi), MpoliecyalbHi Ta iHCTUTYLiIOHANbHI dop-
MU 3aXUCTy MpaB JIOIUHU

Bu3Hauvarouu 0coOJMBOCTI MPaBOBOrO 3aXUCTY MpaB JIOJAUWHU i TPO-
MaJsiHMHa B yMoOBax TrjoOanizaulii, BapTo moka3aTu Miclie Ta 3HaYEHHS
KOHCTUTYLilHO-MIPAaBOBOTO CTATyCy JIOAUHU.

OckinbKu riobanizanis 3AiliCHIOE 3HAYHUN TUCK Ha JAepXaBU Ta
IepXaBHi KOHCTUTYILil, HOpeYHUM Oyme pO3'SCHUTHU CHiBBIIHOIIECHHS
MOHATH «TJobaizalis» Ta «rjobdajbHa iHTErpaiis».

Tax, nopedyHum Oyne 3a3HauuTH npo miaxia KO. AkoBis momao posy-
MiHH4 riao0ani3alii SK TeHIEHLIi, sSKa JeJBe Mmoyaja HapoCTaTu Ha MexXi
XX-XXI cToniTh - y xoni (popMyBaHHS «3arajbHONJaHETapHOTO, €KO->
HOMIYHOTO, HayKoOBOTO iH(pOpMalliiHOTO MPOCTOPY» PO3BUTKY «OCHOB
rn1o0anbHOTO MUCIEHHS» Ta «3arajJbHMX KOHTYPiB MalOyTHbHOI 1LUBITi-
3alii», - y TOMy BUTJISIi, B IKOMY BOHA BU3piBa€ B Haapax iHAyCTpiaib-

172 Op3ix M.II. (pen.) IIpo6iaemu cyyacHoi kKoHeruryunioHaimicruku. K.: IOpinkom Inrep,

2011. C. 14-16. o o .
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HOTO CYyCHiJIbCTBA, MOCTYIMOBO (a B IepioJ KpU3U HECTPUMHO) CKUAAIOYHU
oro 3acrapini 060)10HKI/I»173

Hocainnuk M. O. MyHTSH nocuJIa€EThCs Ha AyMKY npodecopa Ila-
PU3BKOTO iHCTUTYTY MOJITUYHUX AociigxeHb b. bague, skuii BUuokpem-
JIIOE TPU BUMIipU MOHMATTA «TrjoOajizallisi»: mo-mepiie, e roMoreHi3aiis
CBiTY (KUTTS 32 ETMHUMHU MPUHLUIIAMU, MPUXUIBHICTh EAMHUM IIiIHHOC-
TSIM, KepyBaHHS €IMHMX 3BUYAiB i HOPM IMOBEHNiHKM TOINO), MO-ApPYre,
3pocTapya B3a€EMO3aJIeXkHIiCTh (MTOsIBa HOBUX aKTOPiB 3arajbHO ILJaHe-
TapHOI CLEeHM - rjobaibHMX (ipM i Koprmopauiit, peairilHuUX yrpymy-
BaHb, TPaHCHALiOHAJbHUX YIPaBIiHCbKMX i OAaHKIBCbKUX CTPYKTYp), Ta
MO-TPETE, AK iICTOPUYHUI npouec174

Jo Toro X, y 1boMy KOHTE€KCTi METOJO0JOTiYHO BipHUM € BU3HAYCH-
Hs riaobanbHOi iHTerpauii, HagaHe YKpaiHChbKUM OOCIiTIHUKOM y cdepi
nepxaBHoro ynpapiainHsa P. B. BoiitoBuueMm. BiH yBaxae, 1o riobaib-
Ha iHTerpauis siBjisg€ cobolo 3acid 00'enHaHHS JepxXaB Ha BCiX piBHAX
CYCIIiIJILHOTO PO3BUTKY, 3a0e3Ieuy€e CTPYKTYpHY TpaHcdopmalilo cydac-
HOI CUCTEMM MiXHapOAHUX BiIHOCUH, CIPUSIE MAPUTETHOMY PO3MOILIY
COLIiaIbHO-TIOJITUYHOTO, €KOHOMIYHOTO Ta KYJbTYPHOrO MOTEHIlialy
MiX JepxXaBaMM B yMOBax CIIUJIBHOTrO TIjio0aji3aliiHOro BeKTOpPY pO3BU-
TKy. Ha nymky P. B. BoiiToBuua, riobanbHa iHTerpaiisi ik HoBa popMma
CYCIiJIbHOTO PO3BUTKY 3abe3leuye BigmoBigHy TpaHcdopmalilo cucre-
MU CBITOYCTpPOIO, Y MeXax sIKO1 BilOyBaeThCS MOCTYIIOBA iHTETPOBAaHICTh
CBITY B HOBY 3arajbHOMJaHETapHY peaaniCTb”S

LikaBo, mo came BiiiHa B Ipaui IIporsrom 2003-2011 pp. Hanmaia
HOBMI{ TOINTOBX AJS AOCHIIXEHHS HAYKOBLSIMM NPUHIIMITIB 3aXHUCTy
MpaB JIOAUHU, HE3aCTOCYBAHHS CUJM YU TOTPO3U CUJIOIO, 3aXMCTY JIHOI-
CbKOI TiZHOCTi, TepUTOpiadbHOI LIJIICHOCTI AepXaB B yMOBaX BiliCbKO-

BUX KOH(MJIIKTIB.

Axosen 0. Ilukasl, Kpu3ucel, nporunossi. Mocksa, 1999.468 c.

Myuran M.A. [aobaausauun: umo- 3mo marxoe? URL: http://vvww.perspektivy.info/
history/globalizacija_chto_eto_takoje_2007-01-01.htm

Boiitosuu P.B. I'to6anbHa iHTerpamis Ak HoBa ¢opma cycmiabHOro po3BUTKY. 36ipHux
nayxkoeux npauyv Hauionaavnoi axademii  depyucagénozo ynpaeainna npu Ilpesudenmosi
Yrpainu. K., 2010. Ne 2. C. 12.
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Ha nymky BiTuusHsHoro nociainHuka KO. O. BosomnHa, BUCyHEHHS
Ha MeplIuil NMaaH MiXIep>XXaBHOTO CIiBpOOITHUIITBA JIOAUHU, ii TIpaB Ta
iHTepeCciB 3yMOBUJIO iCTOTHI 3MiHM y TIPaBOBOMY CTaTyCi JIOOWHU: SKIIO
paHile ii MpaBOBUIA CTaTyC BU3HAYABCS BUHSITKOBO HOPMaMHU HalliOHaJb-
HOTO TNpaBa, TO HUHi, 3aBASKU PO3BUTKY MiKHapOAHOIO F'YyMaHIiTapHOTO
rnpaBa Ta BAHUKHEHHIO BEJIMKOI KiJIbKOCTiI MiXkHapOJHUX OpraHiB, 110 3a-
MMAalTbCS 3aXMCTOM MpaB JIOIUHU, JIOJMHA OTpUMalla MOXJIUBICTb Bif
BJIaCHOTO iMeHi BMCTyNmaTW Ha MiXHapoOIHiil apeHi Ha 3aXMCT CBOIX IO-
pYLIEHUX npaBl76.

Tak, Hampukiaan, BilOMWUK 3aximiHUW KoHcTuTyuioHamict A. Kac-
ce3e BM3HAYa€e iepapXiuHy mo3ulito mpas goauHu. Ha nymky A. Kac-
ce3e, abOCONIOTHI MiXHapoJHi HOpMHU 3 MUTaHb 3aXUCTy MpaB JIOAUHU
3HAXOASATbCA Ha BEPUIMHI MiXHapOAHOr0o MPaBOMOPSAKY i BUCTYNAalTh
K TIepeNoBUN YCTAHOBUMN KOHCTUTYUIMHUNW MPUHLUN MiXKHApPOJAHOTO
CHiBTOBapI/ICTBal77

3a ocTaHHI NecsSITh POKiB «KaTajor» MpaB JIOJWHU Ta TpOMaasHUHA
3HAYHO PO3UIMPUBCS i CbOTOAHI BiH Hajliuye TakK 3BaHi «IIpaBa YeTBEPTO-
ro MOKOJiHHS» (NIpaBa Ha MUP, Ha sAAepHY Oe3reKy, Ha KOcMOC), coMa-
TUYHi paBa (MpaBoO Ha CMePTh, MpaBay cdepi TpPaHCIJIIAHTOJIOTU, MTpaBa
eMOpioHy, penpoayKTUBHI MMpaBa, MpaBa Ha 3MiHYy cTaTi), pO3MUPUTUCH
rnpaBa iHAMBiAIB HA yYacTh Y MOJITUYHOMY XUTTi TOLIO *

Han3puyailHo wikaBUM Ta MPOAYKTUBHUM YBaXa€TbCS AOCITIIXEH-
Hs HiMenbkoro BueHoro C. Napnbayma, SKUii BUKOPUCTOBYIOUU KPUTEPiid
iepapxii BUCJOBJIIOE Te3y MNpO KOHCTUTYLiOHai3alilo MiXHapoaHOTO
rnpaBa 3aBASIKM BIUJIMBY MiXHapOJAHO-TIpaBOBOI AisSIBHOCTI 3 MUTaHb 3a-
XUCTYy MiXHapoaHuX npaB JoauHu. Tak, Ha nymKy C. Iapabayma, Mix-

HapoJHa CUCTEMaA 3aXUCTy IIpaB JIOIJUHU, NO-MEPILIC, CTBOPIOE CUCTEMMU -

Bonomunn FO.O. KoHcTuTyuHiiiHO-npaBoBe 3a0e3me4YeHHs] €BPOMECBKOI MiXKIepxKaBHOI
iHTerpanii: TeopeTHKO-MeTONOIOTiUHi acneKTH : MoHorpadis / 3a pen. M.O. BaiimypaTo-
Ba.K.: JIoroc, 2010. C. 414. .

Cassese Antonio. A Plea for a Global Community Grounded in a Core of Human Rights.
Realizing Utopia. Oxford: Oxford University Press, 2012. P. 136-143.

Kpyce B./. JInuHocTHbIE («COMATHYECKHE») NMPABa YeJIOBEKA B KOHCTUTYUHOHHOM U (u-
n0oco¢eKo-npaBOBOM M3MEPEHUN: K NOCTAHOBKEe npoduembl. Tocydapcmeo u npaeo. 2000.
Ne 10. C. 43-50.
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OJMM3HIOKM HaUiOHAJBHOTO i MiXHapOAHOro KOHCTUTYUiAHOTO TMpaBa,
IO 3aXMIIal0Th OCHOBHI npaBa. OTXe, B KOXHIiil i3 3a3HaYEHUX CUCTEM
IOPUIUYHUI CTaTyC 3aXUIIEHUX MpaB € omHaKoBUM. [lo-gpyre, BpaxoBy-
10uM il 9iTKWil TpaBOBUWI CTaTyc, cUcTeMa TpaB JIOAUHU XapaKTepusy-
€ThCS SIK KOHCTUTYWOBAHWU peXMWM MiXHapomHoro mpaBa. [lo-Tperte,
PO3BUTOK MiXHAapOMHOTO TMpaBa JIOAUHU BUCTYIAE CEPIO3HOI PHUCOIO
cuTyalii BiAMOBM BiJ TpaauliliHOI, TOPU30HTAIbHOI NMapaluTrMu MiXHa-
pOAHOTO MpaBa, 3aCHOBAHOTO Ha CyBepeHHOI PiBHOCTI AepxXaB, i 3aMiHU
il Ha OifbII BEepTUKaAJNbHY, KOHCTUTYUiOHANTICTChKY Mapaaurmy. Y 1bo-
My C. 'apnbaym BOauvae mapasenb i3 HalliOHaJbHOWIO CUTYalli€l0, B SIKiil
HallioHaJIbHE 3aKOHOJABCTBO TMPO TMpaBa JIOIWNHU KOHCTUTYIOE BCIO Tpa-
BOBY CHUCTEMY B Hi)'[OMy”g

I[Toronumocs i3 B. H. JleHucoBuM, 110 MiXXHapoJHa cucTeMa IpaB
JIIOAWHY CKJIAJa€eThCs 3 HOPM-TIPUHIIUMIB, SIKi 3aXMIIaI0Th OCHOBH Tay-
3i, KOHKpeTHi HOpMU MaTepiadbHOTO TpaBa, MPOIecyalbHUX HOPM, a Ta-
KOX MeXaHi3MiB 3aXUCTy JIOAChKUX TIpaB

dyHmaMeHTalbHUM KpUTEpieM CcBOOGOIM iHAMBiZA y BCbOMY CBiTi
cTaB HaWBaXJUBIIUNA AOKYMeHT Benukoi ¢paHIy3bKoi peBONOIii -
Hexknapaiisg nmpas aroauHu i ['pomansgHuHa, mo 6ynaa mpuiiHATa 26 cepnHs
1789 p. B ocHoBi igeit leknapauii Oyna mokjiageHa KOHLENLis piBHOCTI
it cB0OOIM, 11O HANEXUTHh KOXKHOMY Bill HAPOJXEeHHS. [CTOTHUMU TIpaBa-
MU JIIOJWMHU i TpoMaissHUHA OyJI0O MpOTroJiolleHo ¢BOOOAY OCOOUCTOCTI,
cBOOOMY CJI0Ba, MPaBO Ha CYMPOTUB HACUJLIIO Tomo181

VY To#t yac gK HOCHiIXEeHHS TJIO0aJbHOTO KOHCTUTYIIiOHAJi3My BCe
me 0a3yeThcsl Ha KOHCTUTYUiMHIN Tpaauii, CbOTOAHI L[iKaBUM € MUTaH-
HS: SKAUM YUHOM I100aJbHUNA KOHCTUTYLIOHATi3M MOXe BUKOHATU 00i-
THUII0O CTBOPUTH YMOBU [IJIsl TTOBaru CBOOOIM Ta MpaBa Ha caMOBU3HA-
YeHHs JJIsI Cy4YacHUX nepxkaB?

Ak MertomosioriuHo BipHOo 3a3Haumya A. C. [lazeHok, mpaBa i CBO-

001U JIOOAUHU € OCHOBOIO KOHCTUTYIiOHANi3My - NOKTPUHAJIbHOI Ka-

m Gardbaum Stephen. Human Rights as International Constitutional Rights. FEuropean
Journal of International Law. 2008. Ne 19. P. 752.

180 Jdenucos B.H. MixHapoaHa cucTeMa 3aXMCTY NpaB JIOJMHM - HOBMIl eTam PO3BUTKY.
Ilpasa arodunu ¢ Ykpaini. Ilopiu. 1994. C. 16.

181 . . "
Jleknapauis npaB JIOJAMHY i POMaJsiHMHA, MO Oyjaa npuiiHsata 26 cepnusa 1789.
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Teropii, SIKy TpPaKTyIOTb y KiJIbKOX acrnekTax, 30KpeMa sK: MOJiTUKO-
MMPaBOBY iI€0JIOTiI0, iICTOPUYHO TOB'SI3aHY 3 (PEHOMEHOM KOHCTHUTYILIi;
iHTeNleKTyalbHe y3aTaIbHEHHs, IPUTaMaHHe MeBHOMY eTaIy iCTOPUYHO-
ro po3BUTKY; CYCHiJIbHO-TOJITUYHUIA pyX, CIPSIMOBAHUN Ha peasnizalliio
BIITTOBIMIHUX KOHCTUTYUIMHUX inel; nepXaBHe TMpaBJiHHS B HIMPOKOMY
CEeHCi IIbOTO CJIOBA; MPAKTUKY KOHCTUTYLIHHOTO PEeTYTIOBAHHS CYyCITiib-

. 182
HUX BIDHOCHUH

Ha cbhoroaHimHiii neHb «TpboMa KUTaAaMMW» TJI00AJbHOI CUCTEMU 3a-
XUCTY TIpaB JIIOAUHU BUCTYMAalOTh 3arajbHa JAekJjapallis nmpaB JIOAWHU
183 . . . . . 184

(1948 p.) ~, MixHapoaHuUli MakKT Npo I'POMaASIHCHKI Ta LIUBiJIbHI MpaBa

. . R . .. . 185
Ta MiXHapoIHUI MaKT MPO €KOHOMIiuHi, colliajbHi i KyJbTypHi npaBa
o Habpanu ynHHOCTI 1976 p. 3a3HaueHi JOKYMEHTH pa30M BU3HAIOTHCS
K MixHaponHuii binnb npaB gmoauHu (XapTis paB JIOAUMHU), B SKOMY
Ha JOepXaBM TMOKJIaIeHO 00O0B'SI30K 3a0e3IMeYMTH peallizalilo meperiue-
HUX y 3a3Ha4e€HUX JOKYMEHTax Ipas.

. 186 . .
3arajibHa nekjaapallis MpaB JIOIUHU BUCTYMa€e HallaBTOPUTETHI-

UM JXepeloM MiXHapoaHOro MyOJiuHOro mnpaBa 3 MUTaHb 3aXUCTy

npaB JIOAMHU. Xoua leil ToKyMeHT Mae ¢dopmy pesoatouii TA OOH i

187 - . .

Hocuth 3a Cratryrom OOH peKoMeHAaliiHUi XapakTep, HOro moJo-

XXKEHHS € YHiBepcaJbHMMU Ta 3aKJaJeHi B OCHOBI MiXKHapOJIHOi CUCTEMU

3aXMCTy TIpaB JIOAUHMU.

Oco0611uBOro ceHcy HabOyBalOTh OCHOBHI KOHBEHIIiliHI Me€XaHi3MU 3a-
XUCTYy MpaB JIOAWUHU, cepel akux: KoHBeHIis Mpo mornepeakeHHs 3J10-
8 ITazenok A.C. IIpaBa Ta cBo0OAM JNIIMHY i rpoManssHUHA : HABY. nocio. K.: AkagemBu-

nas, 2010. C. 26.

183 3aranpHa [lekunapanis mnpas mionuau 1948 (Universal declaration of human rights).
Hok.pOHYPE&217 A). URL: https://vvww.ohcl”org/EN/UDHR/Documents/UDm
Translations/eng.pdf

184 MixHapoAHUIi NAKT NPO rPOMAASHCHKI Ta HUBiAbHI npaBa Bix 16.12.1966: patudikoBano
Ykazom Ilpe3unii Bepxosnoi Pagu YkpaincekoiPCPM2148-VIII.

185 . . P . .. . .

MixHapoaHUil NAKT NP0 eKOHOMIiYHi, coniajbHi i KyabTypHi npaBa Bin 16.12.1966 : paru-
dikosano YkazomIIpesuniiBepxosnoiPaau YkpamepkoiPCP N2118-VIU (2148-08) Bin
19.10.73.

186 3aranbna [leknapanis npaB awauuu 1948 (Universal declaration of human rights)
flpK.OOH/PES/217 A). URL: https://wvvw.ohchr.org/EN/IIIHIIlocuments/UDIII _
Translations/eng.pdf

187 Craryr Opranizanii O6'exnanux Hauiii i Craryr Mixunapoanoro Cyay Bixm 26.06.1945.
URL: http://zakond4.rada.gov.ua/lavvs/show/995_010/page2
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188 .

YUHY FeHOLMIY Ta mokapaHHs 3a Hboro (1948) , XKeHeBcbki KOHBEHILi
.. 189 .

npo 3axucT xkepTB BiltHU (1949) ~, KoHBeH1is MPO 3aXUCT NpPaB JIOIUHUA

Ta OCHOBOMOJIOXHUX CBO0OO, (OBl BiloMa IK €Bponelicbka KOHBEHILis

3 npaB aoauHu 1950 p.)l()o, [exnapauig npaB IUTUHU (1959)191, Mix-

HapoJHa KOHBEHIIiS Mpo JiKBigaililo Bcix opM pacoBoi AMCKpUMiHaLLil

192 . . ' - R .
(1965) *°, KonseHuis Opranizauii O6'enHanux Hauiit nmpo mikBimaiito

. . . 193 .
Bcix ¢dopm nuckpumiHauii momo xiHok (1979) ~~, €pponelicbka KOHBEH-

1is Tpo 3amoOiraHHs TOpTypaM Ta HEJIOJCbKOMY ab0 Takomy, IO Tpu-
L 194 .
HUXYE TiIHICTb, MOBOAXEHHIO 4YM mokapaHHio (1987) ', MixHapoaHa

KOHBEHIIiSl PO 3aXUCT MpaB yciX TPYASIIUX-MITpaHTIB i UleHiB ix cimeit

(1990)195, KoHnBeHLis npo npaBa oci® 3 iHBaldiAHICTIO (2006)1%.

Convention on the Prevention and Punishment of the Crime of Genocide. Approved and
proposed for signature and ratification or accession by General Assembly resolution 260
A (IITI) of9 December 1948. Entry into force: 12 January 1951, in accordance with article
XIII. URL: https://wvvw.ohchr.org/en/professional/mterest/pages/crimeofgenocide.aspx
Geneva Convention for the protection of war victims of 12 August 1949 and Additional
Protocols of 8 June 1977. Ratifications, accessions and successions as at 31 December
1996. URL:https://www.icrc.org/en/doc/resources/docvments/article/omer/57jnjg.htm.
European Convention on Human Rights. URL: https://www.echr.coe.int/Documents/
Convention_ENG.pdf

Convention on the Rights of the Child. Adopted and opened for signature, ratification
and accession by General Assembly resolution 44/25 of 20 November 1989 entry into
force 2 September 1990, in accordance with article 49. URL: https://www.ohchr.org/en/
professionalinterest/pages/crc.aspx

International Convention on the Elimination of All Forms of Racial Discrimination.
Adopted and opened for signature and ratification by General Assembly resolution 2106
(XX) of21December 1965. entry into force 4 January 1969, in accordance with Article
19. URL: https://www.ohchr.org/Documents/Professionalhterest/cerd.pdf 192
Convention on the Elimination of All Forms of Discrimination against Women Adopted
and opened for signature, ratification and accession by General Assembly resolution
34/180 of 18 December 1979 entry into force 3 September 1981, in accordance with article
27(1). URL: https://www.ohchr.org/documents/professionalinterest/cedaw.pdf e
European Convention for the Prevention of Torture andlnhuman or Degrading Treatment
or Punishment. URL: https://www.coe.int/eh/web/conventions/full-list/-/conventions/
treaty/126

International Convention on the Protection of the Rights of All Migrant Workers arid
Members of Their Families/ Adopted by General Assembly resolution 45/158 of 18
December 1990. URL: https://vTOW.ohchr.org/EN/Professionallnterest/Pages/CMW.aspx
Convention on the Rights of Persons with Disabilities. URL: https://www.un.org/

development/desa/disabilities/convention-on-the-rights-of-persons-with-disabmTies.htnil
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BinnoBinHo mo mo3uuii rpeubkoro gociinHuka Anekcica Ckoppa-
ca, «"camo-" (BpsimyBaHHs - ABT.) He BUXOJIMTb 3 BJIACHOI icTOpii Hauii
Ta PEeBOJIOLINHOTO MPOEKTY, a € 3aHOBO BMPOOJIEHHUM Ta 3aKpilJIeHUM
Yy paMKM TOCJHiIOBHOCTI KOMYHiKalliii MiX MHOXMHHICTIO HallioOHalb-
HUX Ta ri100albHUX aKTOpiB... Biabin TOro, sKiio Haponx y SIKOCTi «ca-
MOBpSIIYBaHHSI» MpuiiMae GopMy y 3iTKHEHHI MiX YCTAaHOBUYOIO BJIaJ0I0
(powoir constituent) Ta MiXHapoAHMM BM3HAHHSM, 1€ HaBiTb HE IMOsC-
HIOE, K 1Ii BUMipU CHiBiCHYIOTb JJIsI BUPOOJIEHHS MOPSAKY. Y Oynb-sKiit
aJbTepHATUBI, KOHCTUTYTUBHE pillleHHS OJHi€l YaCTUHU <«Hapoay» abo
OTO MpeacTaBHUIIBKOI opraHi3allii € He3aMiHHUM, a TaKOX He € caMo-
OYEBUIHUM, SKUM YMHOM HOTO Oe3MilCTaBHICTh MPOXOAUTH KPi3b €MOXY
y HOpHﬂOK...>>197.

Tnobanvruil KoHCMuUmMYYioHaAizmM 8CINSAKO CHPUSE MOMY, W00 KOH-
cmumyyiiiHi npuHyunu cmaau o0xcepeaom, 0a3orw ma cmanoapmom 011
8i0HOCUH MiXc NepXaBaMU - abo Ha IBOCTOPOHHbOMY piBHi, abo Ha piBHi
MiXXHapOJHUX OpTraHizaliil.

YBaxaetbcs, mo KoHcTuTylisl, B Kiif Halikpallle B CBiTi BUNMCaHI
HOPMWU IIIOJO 3aXUCTy MpaB JIOAUHU i rpoMaasiHuHa, - e KoHcTuTyIis
[MiBnenHoi Appukancopkoi Pecriy6iku, mpuiiHsta 8 TpaBHst 1996 (3i 3wmi-
Hamu KoHcrtutyuiiiHoi Acam6irei Bim 11 xoBTHsa 1996). ¥ Koucrurymii
ITiBnenHoi Adppukancokoi Pecny6siku mictutbhess Po3ain, 1o 3akpimniioe
noyioxkeHHs nipo IliBneHHOo-AdpukaHcbky Kowmicito 3 mnpaB J0OIUHU
(cr. 184)"%.

LikaBo, 110 €BponeichKi cTaHAapTU, SIKi TAKOX MIiCTATH KOHCTUTY-
LiiiHi 67ara Ta NpUHUMUNU (BEPXOBEHCTBO MpaBa, N1eMOKpaTii, CaMOBU3-

Ha4Y€HHA, cyBepeHiTeTy, I‘yMaHi3M, HE€3aCTOCYyBaHHA CHUJIM YU LOIpo3u

Skordas A. Self-determination of peoples and transnational regimes as foundational
principle of global governance. Transnational Constitutionalism. International and
European Perspectives. Nicholas Tsagourias (ed.), 2007. 392 p.; Williams Andrew- The
European Convention on Human Rights, the EU and the UK: Confronting a Heresy.
European Journal of International Law. 2013. Vol. 24, Ne 4. P. 218-219.
ConstitationofmeRepublicof SouthAffica.£EOT«75% are.Ne1080f1996,Legislated: 1996.
National Gazette Ne 17678, 18. December 1996. URL: https://www.gov.za/sites/default/
files/gcis_doeument/201409/actl080f1996s,pdf.
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CUJIOI0 TOIIO) CTBOPIOIOTH OCHOBHI MpaBOBi LIIHHOCTI JAepXaB-4JeHiB Ta
BIJIMBAIOTh HAa e(PEKTUBHICTH yyacTi HepxkaB, IO MYKAOTh YIEHCTBA B
€sponeiicbkomy Cotosi (Hanpukian, ['pysis, MoanoBa, YkpaiHa ta iH.).
Takox curyaliss B YKpaiHi nmokasaja BaxXJIMBUK cTaTyc €BporeiicbKoi
KonseH1ii 3 npaB soauHu (ct. 10 - cBoOoma nmepekoHaHb Ta iX BUpas,
cr. Il - mpaBo Ha 00'enHaHHs, cT. 15 -BigcTyn Bix 3000B'sI3aHb MiJ yac
HaJA3BMYaMHOIO CTaHy Ta iH.)199.

Hanpuknan, oco6yuBi mogii, 1o .cTaJuch Ta e MalOTh CTaTUCh B
YkpaiHi, nokazaiau, 110 MPOLECH CAaMOBU3HAYEHHS Ta MiXHapoJHe BU-
3HaHHS € ayxe 6au3bkumMu. Ha maHuit yac Ykpaina 6epe yyacThb y Mnpo-
LHeaypi MUPHOTO BUPILIEHHS CyINepedyoK 3 METOl0 MoJoJlaHHS 30poiHO1
arpecii Ha Cxoni YKpaiHu Ta moxojlaHHS Kpu30Boi cutyauii. JJuB. 1mo3o-
BM, 110 Oynau nmonaHi YkpaiHoto 1o € CIIJI Ykpaina npotu Pocii: Ukraine
v. Russia I(no.U)955/\4), Ukraine v. Russia Il (noAIllIO/14), Ukraine v.
Russia 111 (n0.49537/14), Ukraine v. Russia 1V (no.42410/15)°%.

Y KoHcTuTyuii YkpaiHu JojAchbKa TiAHICTb BOa4Yya€TbCsl SK
¢yHnamMeHTaJibHEe MIpaBO JIOJAWHU (CT. 3)201 y TO# yac, KOJX BU3HAYAOUYU
OCHOBHIi JleMoKpaTuyHi LIiHHOCTiI KOHCTUTYLiOHaNi3My YKpaiHa morpe-
0ye KOHCTUTYLiHOT pecopMU 1T TOTO, 1100 3aM00irTM HOPMAaTUBHUM
KoHIiKTaM, sIKi BUOyXaloTh yepe3 Kypc Ha caMoBU3HauyeHHs Ha Cxomi
KpaiHu. 3 KOHCTUTYLiMHOT TOUKH 30pY, OCHOBHI OOB'SI3KY AepXaB y MiX-
HapOMHUX BiIHOCUHAX MOJATAIOTh y NisfgX i3 IOTPUMAaHHSAM COJiapHOC-
Ti, BU3HAIOUYM BiAMOBigadbHICTh 3a MiATPUMKY cyBepeHiTeTy202. IMpun-
LIMIT CYBEPEHITeTY BUKOHYE (BDYHKIIiIO MiATBEPIXKEHHS TOJEPAHTHOCTI Ta

NOoNneEpeaKEHHA arpeanHoi’ MOBEIiHKU MixX J€pXKaBaMu.

KoHBeHUisi MPO 3aXUCT NpaB JKWIMHU TA OCHOBHUX cBo6on 1950 P. URL: http://zakon2.
rada.gov.uaflaws/show]

Ukraine v. Russia / (Ne 20958/14); Ukraine v. Russia II (Ne 43800/14); Ukraine v. Russia
IIT (No 49537/14);  Ukraine v. Russia IV(Ne 42410/15).

Koncrurynis Ykpainu: 3akon Yidainu Bin 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
xoenorPaou Ykpainu. 1996. Ne 30. Ok 141.

IIpo BHecenHs 3MiH 1o KoHcrurynii Ykpainu (mono npasocynas): 3akoH YKpainu Bin 02
yepBHs 2016 poky Ne 1401-VIIL. Bidomocmi Bepxoenoi Paou (BBP). 2016. Ne 28. Cr. 532;
IIpo cynoycTpiii Ta craryc cyaaiB: 3akon Yidainu Bin 02 yepus 2016 poxy Ne 1402-VHJ.
Bidomocmi Bepxoenoi Padu (BBP). 2016. Ne 31. Cr. 545.
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Sk BXe OyJo OKpeclieHO B JaHOMY JAOCHiAXeHHi, iCHYE neKilb-
Ka KOHCTUTYUIMHMX TPUHIUNIB, 0€3 SKUX HEMOXJINBE CTAaHOBJIEHHS
rao00ajJbHOTO yIpaBIiHHS.

BusHaHHS Ta 3aXWUCT MpaB JIOIWHU € ONHUM 3 OCHOBHMX 3aBIaHb
riao6anbHoro ynpasiaiHHsg y XXI ctousitri. ['mo6anbHi eKOHOMIUHI, €Ko-
soriyHi mpo6aemu, I[lorpo3a Mmupy i 6e3mneni 3 60Ky TEpOPUCTIB MOTpe-
OyBayin 30ajJlaHCOBAaHUX 3YyCHJIb YChOTO IIMBIiJII30BAHOTO CBITY Ta aKTy-
ajlisyBaJid poOJib TJ00aJIbHOTO YIpaBJiHHS TPOBIIHUMU TpolLlecaMu.
I'nmobGanbHe ynpaBiiHHS B chepax MUpY Ta Oe3meKu, 3aXuUcTy" npas Jio-
IUHU Oepe Ha cebe ¢GyHKIIi, 1O paHillle BUKOHYBAJWCh AepXXaBaMU Ha
HalioOHaJbHOMY pPiBHi.

OcTtaHHi monii B YKpaiHi OKpecauJd HEeIOCTAaTHIO MOXJUBICTb
HalliOHAJIBLHOTO TpaBa PeryjioBaTU CKJIaAHi TPOMAaACHKi BIiIHOCUHU Ta
CYCIiJIbHI TUTAaHHS, OKPECJUIU MPOOJEeMU BHYTPIlIHBOI i 30BHIIIHBOT
MOJIITUKY JNepXaBU, CTaJU MPUBOIOM IJIsl TOPYUIEHHS B3a€EMO3aTeXHUX
3arajbHOJIOACHKUX MpaB i cBOOOM.

Jlo TorO X, NMepeTBOPeHHSs YyKpaiHCbKOI,Jep>KaBHOCTI Ha HOBITHIiX
NIEMOKpPaTUUYHUX 3acajaax, iHTerpallis YKpaiHuU 10 €BpPOIENCHhKOTO Ipo-
CTOpPY CHPUYUHSIIOTH aBTOMATUYHI peGOpMU MOTITUKO-TIPABOBOIO Xa-
pakTepy Ta BiINOBiAHY KOHCTUTYIiliHY mnepeOydoBYy, 3a SKOI KOHCTUTY-
LHifiHI MoJIoKeHHST (OPMYIOTHCS ITiJl BIIJIMBOM MiXXHapoOJAHOTO AOCBiay Ta
MIiXHapOIHUX CTaHIapTiB.

3a TakKUX yMOB 3POCTA€ BaXJIMBICTh HOTPUMAaHHS AepXaBaMU MiX-
HapoOJHUX JIOTOBOPiB, MPUHUUIIIB, HOPM Ta iHIIMX JXepes MiXHapoi-
HOTO MpaBa B KOHTEKCTi 0OMeXeHHsI ITPaBOM sIK OKpeMHX nepXkaB, TakK i
cyyacHOTO TrjiobanizoBaHOTO CBiTYy. OGOB'I3KOBIiCTH HOPM MiXXHAapOIHOTO
MpaBa, CTBOPEHUX BOJIEI0 JepXaB Ha JOOPOBITBHUX 3acamaX, a TaKoX
MPUHIIMIT BEPXOBEHCTBA MiXHapOAHOTro IpaBa, IMOBarv Ta peaiizauii
3arajbHOBM3HAHUX MPUHLUIIB JIeXaTb B OCHOBi 3AiliICHEHHS M100asb-
HOTO YIpaBJiHHs, 3a0e3MeYeHHsT PeXUMY MiXKHapOIHO-TIPaBOBOI 3aKOH-
HOCTi Ta 3a0e3Me4YeHHsI Mi)KHapOJHOTO MPaBONOPSIIKY.

VBara HayKOBIIiB IOPUCTiB-MiXXHApOAHUKIB M0 TPUHIIUIIIB, 110

MaloTh BUIIUN (Supra) KOHCTUTYLIWHUI cTaTyc, moyaja IMiIBULIYBa-
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Tuch micas Apyroi citoBoi BiliHM (I. Mocaep, B. Benrnep, K. Tomy-
war, E. Bor{eHxﬁMep)20 .

BapTo nmoroautucs i3 gociainHuueo €.0. ['oploHOBOI0O, B TOMY, 110
B TONANbIIOMY B paMkaXx (OpPMYBaHHS MapafuTMU KOHCTUTYIIHHO-
ro GyHKUiOHaNi3My - iHTerpauiiiHoi Teopii, siKka MPONOHYE MepelaHHs
nepxaBHUX (YHKIIN HaaHaLiOHAJbHUM iHCTUTYUiSIM Uil 3ifiCHEH-
HSI CHiIBHOI misuibHOCTI abo TpocyBaHHSI cHiibHUX iHTepeciB (1960-
1970 pp. I'. bpetichonn, A. Mitpani, XK. MoHe), - HaOyJiu CBOTO MO-
NAJILIIOTO SIKICHOTO PO3BUTKY iflei pO3TJISIY MiXKHAPOAHUX YIrOJ y SIKOCTi
KOHCTUTYIIi#, SIKi, CBOEIO YEPTOI0, CTBOPUIU TMIATPYHTSI HOBUM MiIXoaam
0 BUBYEHHS MPUHIUITY CyBepPEHHOI PiBHOCTI IepxkaB

Ha nymky pociiicbkoi pocaimHuii OM. Tpuxko3, BepXOBEHCTBO
MiXXHapOIHOTO MpaBa HEMOXJWBO 3a0e3medynT 6e3 MoCHiZOBHOTO MPo-
BeIEeHHS B HiSUIBHOCTI IepXaB Ta iHIIUX Cy0'€KTiB MiXKHApOJTHOTO XUTTS
4iTKOI Ta sICHOI iepapxii Axepes MixkHapoaHoro npasa. Tak, O.M. Tpu-
KO3 BKa3y€ Ha HEMOXKJIMBICTb MPiOPUTETHOI Ta MPIMOI Ail MiXKHApOIHO-
ro IMpaBa Mo BiIHOIIEHHIO 0 HAILliOHAJIBbHOTO 3aKOHOMABCTBA, OCKIIbKH,
rnmo-mnepuie, MixkHapoJHe IMpaBo SIK MpaBO KOOpAMHAlii, HAa BiAMiHY Bil
HaIiOHAJIBHOTO TIpaBa, 3MiMCHIOE PETYJSITUBHUI BIJIMB MO TOPU3OHTAII
BilHOCHO nepxaB. [1o-apyre, MixkHapoaHO-TTPaBOBi HOPMU 1€ HEe 3Bejie-
Hiy €EIMHUN TOKYMEHT, a IXKepeabHill 0a3i MixkHapoaIHOTro npaBa Opakye
iepapxiyHoi CTpYKTypI/I205

Takox y 2005 poui gocninHuk €. TaHuyeB 3a3HayaB, 110 MpPaBOBi
IepapxiuHi cTpykTypu TpUCYTHiI y cdepi denepanizmy i 3arBepaxy-
0Tbcs B rany3i BzaeMonii Koncturyuii €C i KOHCTUTYLIN AepXkaB-uJie-

HiB. €. TaH4eB 3ayBaxyBaB, 110 MPaBOBi i€papxiuHi CTPYKTYypU OiJblI

203 Mosler Hermann. Wirtschaftskonzessionen bei Andenmgen der Staatshoheit. 7he

International Society as a Legal Community, Kohlhammer. Stuttgart 1948; Wengler
Wilhelm. Public International Law: Paradoxes of a Legal Order. Recueildes Cows”. 1977.
Vol. 158. P. 16-18; Tomuschat C. International Law: Ensuring the Survival of Mankind on
the Eve ofa New Century. Recueil des Cows de I ‘Academie de Droit Internationul.1999)
Vol. 281. P. 72-90; Bodenheimer E. Significant Developments. German Legal Philosophy
since 1945, 3 Am. J. Corp. L. 1954.379 p.

2041‘apmuoaa CO. €Espoinmeepayin: Hay. nocionuk. Kuis : Akaaemsiinas, 2013.221 c.

0 Tpuko3 E.H. MexXayHapoaHO-NPaBOBAas 3aKOHHOCTHh (K MOCTAHOBKe npodiemsl). Teopus
Mmexcoynapoonozo npasa. Ne 5(32), 2006. C. 9.
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pO3BUHEHI Ha PiBHI HalliOHAJIbHOTO KOHCTUTYIiOHAi3My, B TOW 4yac K
rn1o0ajJbHUM KOHCTUTYILIOHANI3M He Ma€e BUOYIAOBaHOI iepapXii KOHCTU-
TYUIMHUX MPUHLMUIIB i MICTUTh JIKIIE MEeBHY CYMICHICTh AE€MOKpaTHY-
HUX CTaHﬂapTiB206

Y TakoMy KOHTEKCTi, MpU AOCHiJAXEHHI BaXJMBOCTi MiXXHapOIHO-
NpaBOBUX CTAaHIAPTIiB B CTAHOBJIEHHI I0O0ATbHOTO KOHCTUTYLiOHATI3ZMY
BapTO 3BEPHYTHU yBary Ha MUTAHHS iepapXxil Axepes MiXKHapOIHOTO Tpa-
Ba, IO PO3KPHUTO cT. cT. 53, 64, 71 Bimencbkoi KouBeHuii «IIpo mpaso
MIiXHapOAHUX JAOTOBOpPiB», a caMeé - WO 3arajbHOBU3HAHI MPUHUUMNU i
HOPMMU MiXHApOJAHOTrO TpaBa MalOTh MepeBaXHy CUIY, OCKiJbKU 3TiTHO
ct. 53 KoHBeHI11ii, iMmepaTuBHa HOpMa 3arajJbHOTO MiXXHapOJAHOTO MpaBa
€ HOPMOIO, IO NMPUKWMAETHCSI bBU3HAETHCSI MiXHApDOOHUM CIiBTOBapH-
CTBOM JiepXaB y WLiJOMYy SIK HOpMa, BiIXWUJEHHS Bill SIKOI HEZOMYCTUME
i IKy MoXe OyTH 3MiHEHO TiJIbKM HACTYITHOI HOPMOIO 3arajJbHOro Mix-
HapOJHOTO MpaBa, [0 HOCUTUME TaKUI Xe xapakTep. 3a yMOB IIi€l cTaT-
Ti, yYaCHUKU AOTOBOPY: a) YCYBalOTh, HACKIJIbKU 1€ MOXJWBO, HACIiAKU
Oynb-sIKOi Mii, BUMHEHOI Ha MiACTaBi MOJOXEHHS, AKEe CYyNepeuyuThb iMIe-
paTuBHIi HOPMIi 3arajJbHOro MiXXHapoOJHOTO MpaBa; i 06) MPUBOASTH CBOI
B3a€EMOBITHOCUHU Y BiAMOBIAHICTH A0 iMIEepaTHUBHOI HOPMU 3arajJbHOTO

. 207
MiXHapoaHoro mnpana, (cT. 71) . .

VY nigpyuyHuky 3 MixkHapoaHoro npasa mia peaaxiieto 10. M. Kono-
coBa Ta M. C. KpiBUikoBOi Ta€ETHCS MOXJIMBICTH 3pO3YyMiTH, 110 OyIb-
SIKUI 3araJbHOBM3HAHUU TPUHIUT MiXHApOTHOTO TIpaBa € 3araib-
HOBU3HaHOIO HOpMoOIo, [Ipore He Oyab-sika HOpMa MiXHapOIHOTO IIpaBa
€ 3aTATbHOBU3HAHUM NpUHLIUTIOM. OTXe, aBTOpH (HAKTUIHO OTOTOXHIO-
I0OTh TOHSTTS «HOpMa» Ta «IIPUHIIUIT»

Takox MoOXHa BU3HAUYUTHUCH i3 CUCTEMATUKOK MPUHLUIMIB MiX-
HapoJHOro TpaBa, 0a3ylo4yuMchb Ha MpalsgXx HiMelbKUX BYeHUX A. (poH

borpanai Ta M. lNonpamaHa, i BU3HAYMUTHM iX BiAMOBIIHE paHXYBAaHHS:

206 TanueB E. BepXoBeHCTBO KOHCTHTYHUHM B KOHTEKCTe KOHCTUTYHHOHHOIrO ILIIOPAJIU3MAa.
Cp AbHOE Ki yu, npaso. 2005. Ne 4. C. 109.

207 BineHbCKa KOHBEHIisi NPO NPaBO MiXKHapoaHux aorosopis Bix 23.05.1969. URL:http://
zakon4 .rada.gov.ua/rada/show/995_ 118

208 Koaocos IO.M. (pexa.). Mesienynapoanoe npaBo : yueoHuk /noapen. M.C. KpupunkoBoii.
M., 2001. 613 c.
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3arajibHi TPUHUMUNU - JOKTPUHAAbHI 3arajbHi MPUHIUNMU - KepiBHi
MPUHIIATIYN - TPUHIIUTIU, 0 GOPMYIOTHCS - CTPYKTYPHI HpI/IHHI/IHI/I209

B winomy, npyMHUKUNU BUCTYNMAalOTh 3MICTOBHOIK KaTeropiero MixHa-
pPOIHOTO TIpaBa, BM3HAYalOYM WOTO CYTHICTh i 3HaYEHHS, Ta 3HAXOISTHh
CBO€ BUPAaXEeHHS B CyJYaCHUX MiXXHApOAHUX BilHOCUHAX.

3arajqbHOBIIOMO, IO 3arajbHUN MepesikK MPUHIMIIIB MiXKHapOIHO-
ro npasa MicTuThcs B cT.cT. 1-2 Cratyry OOHle.

3a cyyacHuUX yMOB oco0JuBOTro 3HaueHHs1 HaOyBae [exknapanis ['A
OOH «Ilpo mpuHUMINIY MiIXKHapOAHOTO IpaBa, IO CTOCYIOThHCS APYXKHiX
BIIHOCUH Ta CHiBpoOiTHUIITBA MixX gepxkaBamu 3rinHo Cratyty OOH»
Binx 24.10.1970, ne mpomucaHa BaXJIUBICTb OOTPUMAaHHS AepXaBaMu
000B'sI3Ky HE BTpPyYaTHCh Yy BHYTPIilllHi cIpaBM iHIIUX AepxKaB, YTPU-
MYBaTUCh BiJl BOEHHOI, MOJITUYHOI, EKOHOMIYHOI, a TAKOX iHIIO1 hopMU
TUCKY, HaIlpaBJeHOi MPOTU MOJITUYHOI HEe3aJeXHOCTi Ta TEpUTOpiaabHOI
LiJlicHOCTI Oynb-sIKOi nepxXXaBu. AJXe BUILE3a3HAYeHi BTPpYYaHHS MOpy-
mytoTh nogoxeHHsa Craryry OOH, craBasaTh mig 3arpo3y MikHapoaHU K
MUp Ta Oe3mneKy

3 mo3ulii Teopii mpaBa He MOXe€ iCHYBaTM BMYEPIIHOTO TepeJiky
MPUHIIATIIB MiXKHAPOJIHOTO MpaBa, aaXe B CyJacHUX NT0OATbHUX yMOBaxX
30ibIIYETHCS KiIbKICTh BapiaHTIiB 3aCTOCYBaHHS MPUHIUITIB.

Iraniiicekuit gocninHuk npogecop AHapea bbaHui 3a3Hauae, 110
MiXHapoJHa MpaBOBa HayKa MapeMHO IMPUIiisia Majlo yBaru MUTaHHIO
HOPMAaTUBHOCTI MiXHapoOJHOTO TpaBa, BUXOMASUM 3a MeXi TpaauuUiiiHOI
OOKTPUHU Ikepen mpaBa. A. BpsaHui, BKasyoyu Ha HOBUU TOIJISAN Ha
HOPMU Ta MPUHIINIIN, 3a3HaYa€, MO NesIKi HOPpMAaTUBHI MPUMUCU BUKO-

HYIOTb PDi3HOMAaHIiTHi 3aBAaHH# y cneuudivHux cdepax, iHWIi - pcanizy-

209 Von Bogdandy Armin. General Principles of International Public Authority: Sketching a
Research Field. European and international jurisprudence. 2008. Vol. 9. No. 11. P. 1909-
1938. Goldmann Mathias. Principles in International Law as Rational Reconstructions
A Taxonomy. URL: http;//ssrn.com/abstract=2442027

2 Craryr Opranizanii O6'eaxnanux Haniit i Craryr Mixuapoauoro Cyny Bix 26.06.1945.
URL: http://zakon4.rada.gov.ua/laws/show/995_010/page2

m Jlekjiapauuss 0 NPUHOMNAX MEXKAYHAPOJHOIrO MNpPaBa, KACAIOMUXCsA APYKeCTBEHHBIX
OTHOLIEHWIl U COTPYAHMYECTBA MEXKJY rocyAapcTBaMu B cooTBeTcTBHMM ¢ YcraBom Op-
ranusanuu O0bennnennbix Hanuii or 24 okrsops 1970 r. URL: http://www.un.org/ru/
docmnents/decLconv/declarations/intlaw_prmciples.shtml
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I0Th OiJIbII CUCTEMATUYHY pojib. Tak, NIPUHLIUINU BUKOHYIOTh (PYHKILitO
NMepMaHEeHTHUX 3'€IHyBa4iB MiX NpaBOM Ta MiHJUBOI COILlieTaJbHOIO
peaJibHiCTIO

o 3a3HaueHUX NPUHIUIIB MOXHA BiIHECTU HPUHUUN BePXOGeH-
cmea npasa.

[TocunaHHs Ha NPUHLMI BEPXOBEHCTBA MpaBa MiCTUTbCI B CT. §,
129, 147 KoHcTutryuii YKpa'l'HI/I213

VY ct. 6 Komekcy anMiHiCTpaTUBHOTO CyIOYMHCTBA YKpaiHu «Bepxo-
BEHCTBO MpaBa» BU3HAETHLCS, I1O:

1) cya npu BUpillIeHHi ClIpaBu KEPYETHCS TPUHIIMTIOM BEPXOBEHCTBA
npasa, BiIMIOBiIHO 10 SIKOTO, 30KpeMa, JIIoJ1Ha, ii mpaBa Ta CBOOOAU BU-
3HAIOTHCS HAWBUIIMMU IIHHOCTSAMU Ta BU3HAYaIOTh 3MIiCT i crpsiMoBa-
HiCTb IisSIIBHOCTI AepXaBu;

2) cym 3acTOCOBYE TPUHIIMII BEPXOBEHCTBA IpaBa 3 ypaxXyBaHHSIM
CyIOBOI TPaKTUKU €BpONEichKOro Cymy 3 MpaB JIOAUHMY;

3) 3BEpHEHHS 10 aJMiHICTpPATMBHOIO CyIdy AJsI 3aXUCTy IMpaB i CBO-
0ol NIOIWMHU i rpoMalsiHUHA Oe3mocepenHbo Ha mincrtaBi KoHcTuTyuii
YKpaiHu rapaHTyeTbCSH;

4) 3a00pOHSIETHCS BiIMOBAa B pO3IJsiAi Ta BUPILIEeHHI aaMiHicTpa-
TUBHOI CIIpaBU 3 MOTHUBIB HEMOBHOTHU, HESICHOCTi, CyNepewMBOCTi 4u
BiICYTHOCTi 3aKOHOJIaBCTBA, iK€ PETyJI0€ CIipHi BiTHOCUHU

OcTaHHIM 4YacoM Ha MepuIuX MO3UIisIX y Mi)kHAapOAHUX BiTHOCHUHAX
3HAXOAUTHLCS npuHuyun demokpamii. JleMOKpaTUYHi LIIHHOCTI HaOyBalOTh
yce 0inpmoro iHTepHalioHaJlbHOTro (YHiBepcalibHOTO) 3HAYEHHS.

Ax 3a3Havae ykpaiHcbkuii gociainHuk KO. B. BonomuH, npaBo Ha,
JNIEMOKpAaTil0 BU3BHAETHCS TJ0OAJTbHUM IPABOM, IO MiATPUMYETHCS MiX-
HapoJAHUM cIliBToBapucTBOM i 3akpiniaeHo B Cratyti OOH sk yrBep-

JIIKeHHs BipyM B OCHOBHI IpaBa JIIOJAWHU, B TiIHICTb i HiHHICTh JIOACHKOIL

1 Bianehi Andrea, Peters: Anne. Transparency in international law. Cambridge, 2013.
P. 150.

m KoncTuryuis Yidainn: 3akon Ykpainu Bix 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-

xo6noi Paou Yxpainus199h. Ne 30. Cr. 141.

Konekc aaminictparuBHoro cynounHcTsa Ykpainu Ne 2747-1V, 6 aunusa 2005, WR 2005,

Ne 35-36, Ne 37,446, 3 non. URL: http.y/zakon.rada.gov.ua/cgi-bin/laws/mam.cgi>

2,4
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0COOMCTOCTi, y piBHONPaBHICTh YOJIOBIKIiB i XiHOK Ta y piBHICTb MpasB
BEJMKUX 1 Malux HaL[iI71215

Taxk, HanpuKJan, MiXKHapoaHe MPaBO BU3HAE CTBOPEHHS HOBUX Jiep-
XaB TiTbKYW 32 YMOBHM HAsIBHOCTiI B HUX CUCTEMU 3aXUCTy AeMOKpaTHI-
HUX uiHHOCTeﬁ216

Ha nymky HiMmenbkoi pocaigHuii A. Ilerepc, mpakTuuHa MeTa IO-
CUJIEHHs 3HAYeHHs 3aXUCTy MpaB JIIOAWHU TOCTAE, TO-TIepIlie, y 3aTBep-
JIIKeHHI HaaHalliOHAJbHOTO CTaHIapTy, Ta, IoO-Ipyre, B 3abe3nedyeHHi
HajajepXXaBHUX MeXaHi3MiB, HallpaBJeHUX Ha MOJA0JIaHHS CUTYyallil, B SIKiii
TiIJIBKM caMi JepXXaBU MOXYTb OYyTHM CBOIMMU BJAaCHUMU KOHTpOJEpaMu.
B Oinbir rmuboKoMy ceHCi, HOpMYBaHHs MiXHapOJHUX MpaB JIOJAUHU
€ 3aKOHOMIpHUM SIBUIEeM, OCKUIBKM TIpaBa JIONVNHU 3a CBOEIO ille€l0 €
YHiBepCaJbHUMMU Ta MO BU3HAYEHHIO HaJleXaTb OyIb-SIKOMY iH)lI/IBiI[y217

Y 11boMy KOHTEKCTi Ha 0COOJIUBY YBAary 3aCIYTOBYE NPUHUUN CHPA-
gedaueocmi (equitable principle), 1110 4acTO BBaXae€TbCsd AOMOMIXHUM
MPUHLMIIOM MixXHapoaHoro npaa. e npuHuun BintHeceHo MixHapo-
HuM Cynom OOH no 3araJbHUX MPUHLUIIB MO3UTUBHOTO MiXKHApPOIHO-
ro mpasai BU3HAHO BCiMa I[MBiJi30BAHUMU MPABOBUMU CUCTEMAMU.

Juuamika ajganrtauii 3akoHoJaBcTBa YKpaiHM A0 3aKOHOAABCTBA
€sporneiicbkoro Cowo3y BMUCBITIMIA BaXJUBICTb (YHKIIT BU3HAUEHHS
BIUIMBY HOopM KoHcTUTylii Ha cycnmiJibHi BiTHOCMHU B yMOBax €BpoIeii-
CbKOI Ta €BpPOATJAaHTUUYHOI iHTerpalii YKpaiHu, miakpeciauja BaXkJUBiCTb
MOHSTTS «KOHCTUTYIIiliHE PETYTIOBaHHSI», IO TAKOX € MOKAa3HUKOM BaX-
JIMBOCTi yXBaJIeHHSI Ta BHeceHHs mornpaBok no KoHctutyuii YkpaiHu B
CyJ4acHHMX iCTOPMYHUX KPU3O0BUX peaisx.

Tak, 3rifHO NMPUHLUIY €EBPONMENWCHKOTO KOHCTUTYIiOHANi3My, BCi
3MiHU 10 KOHCTUTYLii TOBUHHI MpUIMaTUCh Y TTOPSIIKY, MepeadayeHoOMY

KoncTuryuiewo, KoHcTuTyuis Moxe, OyTH 3MiHEHa JIMIIE B OCOOJUBOMY,

215 - o P .
Boaomun 10.0. KoHcTuTyuiliHO-npaBoBe 3a0e3nevYeHHsI €BPONECHbKOI MikKAepKaBHOI

iHTerpauii: TeOpeTHKO-MeTON0JOTiYHi acneKTH : MoHorpadis / 3a pen.M.O, Baiimyparto-
Ba. K.: JIoroc, 2010. C. 275.

26 Kleinlein Thomas, Peters Anne. International Constitutional Law. Oxford Bibliographies,
2013. P. 115.

m Peters Anne. Der internationale Schutz der Menschenrechte: Risiko und Chancen aktueller
Ausweitungen. Rechtund Willkiir. Tubingen : Mohr Siebeck, 2012. P. 85.
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3aKpiNnjaeHoMy Helo TOpSIKY, SIKUW BiApi3HSIETHCS Bill BHECEHHS 3MiH 10
IMOTOYHOTO 3aKOHOJAaBCTBA.

OTxe, OO0 CYYaCHUX MiXHapOAHUX Ta ABOCTOPOHHIX BiIHOCUH
3a ydacTio YKpaiHu, BapTO MPOBOJAUTU HE TiJbKM TEOPETUYHUI abo
NOKTpUHAJbHUI aHaNi3, a lile i BAapTO 3MiliCHIOBATU €TUYHUI aHAaJi3 KOH-
CTUTYLiHHUX MOMPAaBOK - BUBYAIOUM ETUYHY CKJIAIOBY MIXHApPOIHUX i
HalliOHaJIbHUX NMPaBOBUX HOPM i CMiBBiAHOIIEHHS MiXXHapOAHUX BilHO-
CMH 3i CTaHAapTaMU CHpaBeIJIUBOCTI.

Y Takomy BuUIIaAKy MiXHapoJHa Ta HalliOHaJlbHAa KOHCTUTYILiliHA
cepa Oinblie HE MOXYTb CTOATHM OKpeMo ojaHa Bix onHoi. Tiibku 3a
YMOBU OJHOYACHOIO YMNpaBJiHHS Ha 0araTbox PiBHSAX MOXJIMBAa MOBHA
KOHCTUTYLilHa oxopoHa. JocninHuisg A. IleTtepc 3a3Havae, 110 Hallio-
HaJIbHi KOHCTUTYILi nepxaB Oifnblle He BigoKpeMJyieHi onHa Big OmaHOI
i CKJIagaloTh «KOHCTUTYUiMHY Mepe)Ky»zlg. HilicHo, OinblIiCTb KOHCTHU-
TYUIMHMX MiAXoAiB He c(oKycoBaHi Ha i30JJbOBAaHOMY MiXHapoOJHOMY
MnpaBi, B TOW yac SIK METOI0 TJIOOAJIbHOI0 KOHCTUTYIlioHaNi3My € dop-
MYyBaHHS MiXXHapoJHOTO TpaBa, HalliJIEHOTO Ha iHTepecu K I1o0aabHOi
CIiIBHOTHU, TaK i iHAMBIAIB. ¥ TO# Yac SIK LIeHTpPaJbHOIO JaHKOlO Oyne
3aXUcT (GyHAaMeHTaJbHUX TIpaB i cBOOOMA i3 AOCTYNMOM 10 TpaBOCYIIs
Ha 0araTboX piBHSIX.

OTxe, OAHI€I0 3 HAWUTONOBHIIMX (PYHKII KOHCTUTYLiOHANi3My 3a
CY4YaCHUX YMOB € 3a0e3MeYeHHsI ONTUMAJIbHOTO CMiBBiJHOIIEHHS 3aKOH-
HUX MiXHapoOOHMX i HalliOHaJIbHUX iHTEpPECiB NepXKaB CBIiTY.

OcCKilbKM MiXHapoIHa CUCTEMa BCE OJHO 3aJMINAEThCS Oaratopis-
HEBOIO CUCTEMOIO, [Ie AepXaBa MOBUHHA 3MUPUTHUCH i MiATPUMYBATHU B3a-
€MOBUTIIHI BIiIHOCUHM 3 IHCTUTYTaMU MIiXHapoOJHOTO CIiBTOBapuCTBa,
3aBISIKM TJIOOAJIbHINl KOHCTUTYLiOHAai3alii ycix chep MixKHapOaAHUX Bill-
HOCHH Bce OiJIbllle MiABUINYETHCS POJb KOHCTUTYIIHHUX MPUHILIUIIIB SIK Y
HalliOHAJIbHOMY, TaK i y MiXKHAapOIHOMY MpPaBOMOPSAKaX.

Tax MixHapoaHa crniJibHOTa odilifiHO BU3HAaka, 1O pedepeHaAyM
y Kpumy B 06epesHni 2014 poky OyB HeclnpaBeIJMBUM Ta HE3aKOHHUM,
i BU3Haja HOro MOPYIIEHHSIM NPUHLUNY TEPUTOPiadbHOI WLiTiCHOCTI
218

Peters Anne. Der internationale Schutz der Menschenrechte: Risilco und Chancen aktueller
Ausweitungen. Recht und Willldir. Tubingen: Mohr Siebeck, 2012. P. 83.
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nep)l(a3219. OTXe, IOAO0 CYyYaCHUX MiXXHapOMXHUX NMPaBOBIMHOCHH, Bap-
TO MPOBOJIUTHU HE TiTbKU TEOPETUIHUU ab0 NOKTPUHAJIBHUIU aHami3, a
me ¥ eTUYHWU aHali3 - BUBYAIOYU €TUYHY CKIIAAOBY MiXKHapOIHOTO
rnpaBa Ta CIiBBiIHOIIEHHS MiXHapoJAHUX BiIHOCUH 3i CTaHIapTaMu
CTIpaBeJINBOCTI.

JificHOo, OUIbIIICTh KOHCTUTYUIMHUX MiAxoniB He c¢oKycoBaHi Ha
i30JIbOBAaHOMY MiXHapOAHOMY IpaBi, Y TOW yac sSIK MeTOI0 TJI0OOAJTBHOTO
KOHCTUTYIiIOHAi3My € (hOpMyBaHHS MiXXHapoOJHOTO IpaBa, HalliJIEHOTO
Ha iHTepecHu K rja00ajibHOI CIiJIBHOTU, TaK i iHAWBIAIB. Y TO# yac gK
LIEHTPAJIbHOIO JIAHKOIO Oyae 3aXUcT (pyHIaMeHTaJIbHUX NpaB i cBOOO i3
NOCTYIIOM IO MPaBOCYANS HAa 6araTbOX PiBHSIX.

VY 11bOoMy KOHTEKCTi TaKoX BapTo moroautuch i3 A. [lerepe B ToMy,
1o 000B'SI3KU, SIKi BUIJIUBAIOTh 0€3M0CepeIHbO 3 MiXKHAPOJAHOTO TpaBa,
(responsibility to protect) MOXJIUBI Ta NOCTATHi JuIIe TpPU AOTPUMaHHI
NpUHYUNY 3aKOHHOCMI (Legalitatsprinzip)zzo.

3abe3rneyeHHsT 3aKOHHOCTI Ta TPaBOIOPSIAKY,- SIK i 3aXMCT MpaB i
cBOOOJ TpOMasiH, € BaXJIMBOIO BHYTpPillIHbOO (yHKIielo aepxaBu. Ha
Xanb, y KoHctutyuii YkpaiHu He mMae okpemoi cTaTTi, sika 06 3akpinu-
Jla MPUHIMT 3aKOHHOCTI, MPOTE PO3YMiHHS 3aKOHHOCTI 3aKIaJaEThCs B
CYTHIiCTh NpUHUMNY NpaBoBoi aepxkaBu (cT. 1 KoHcTturyuii YKpaIHPI)zzl.

3aKOHHICTh BUCTYIIAE MPABOBOIO OCHOBOO MyO0JiYHOTO yNpaBJIiHHSI,
KEepiBHUM MPUHIUMIIOM Y HisSIILHOCTI OpTaHiB AepKaBHOI BJIaau Ta Miclie-
BOTO CAaMOBDSIIYBaHHS, € HAWBaXXJIWBIIIUM IEeMOKPATUIYHUM iHCTUTYTOM.

Ha nymky O. C. KOHiHa, 3aKOHHICTb, MepPII HiXK BUHUKHYTHU SIK

colliajibHa peaJibHiCTh, Ma€ OyTU NMOMNepelHbO YCBiJOMJEeHa K HE0O-

1
0 Opinion On «whether the decision"taken by the supreme council of the Autonomous

Republic of Crimea in Ukraine to organize a referendum on becoming a constituent
territory of the Russian Federation or restoring Crimea's 1992 constitution is compatible
with constitutional principles)) adopted by the Venice Commission at its 98th plenary
session no. 762 / 2014 CDL-AD(2014)002 (Venice, 21-22 March 2014), URL:http://
www.venice.coe.int/webfornis/documents/?pdf=CDL-AD(2014)002-¢
Peters Anne. Der Internationale Schutz der Menschenrechte: Risiko und Chancen aktueller
Ausweitungen. Recht und Willkiir. Tubingen: Mohr Siebeck, 2012. P. 83.

' Koncruryuis YVidpainu: 3akon Ykpainu Big 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
xo6noi Paou Ykpainu. 1996. Ne 30. Cr. 141.
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XiIHICTh i CBimOMO «3amaHa» cy6'eKTaM mpaBa AK NPUHIOMMU iX TisIIb-
HOCTi222

OTxe, ONHiIEID 3 HAUTOJOBHIIUX (YHKIIHA TJI0OAJIbHOTO KOHCTHU-
TyIioHaNi3My, Ha Hally OyMKy, € 3a0e3meyeHHs YypsAyBaHHS 3a yMOB
ONTUMAJbHOTO CHiBBIAHOIIEHHS 3aKOHHMX MiXHAapOAHUX i HaliOHalb-
HUX iHTepeciB JepXaB CBITY.

Bapto moroautuch i3 M. baiimypatroBum Tta b. Kodmanom, mo
CbOTOIHI B MiXHapoaHoMy TmipaBi (i umeil ¢akT BU3HAETHCSA OiNblIiCTIO
MpeACTaBHUKIB MiXHapOAHO-TIPABOBOI NOKTPWHU) BUSBISETHCI NesKa
obepexXHicTh 3 OOKY CBITOBOrO CITiBTOBApUCTBa Ta MOro iHCTUTYUil y
3aKpiMjeHHi B MpsIMiil TOCTaHOBII NeIKUX MpaB JIOAUHU, Y TOMY YUCITi
iy Takiit BaXJaMBiit cepi, IK MoNiTUYHA, e 3alisgHi pealbHi MeXaHi3MU
OHOBJIEHHS HepxaBHOI Bragu. lle nerepMiHyeThcsl, Ha TyMKYy 3a3Haue-
HUX JAOCTiIAHUKIB, iICTOTHUMU TPYIHOILIAMU 3 iX TapaHTyBaHHS B MOBHO-
My 00cs3i 3 OOKy JOepxKaB, L0 MOXE MEepeTBOPUTHU iX HAa MpaKTUIli, TTO
CyTi, Ha (popMasibHy AeKjiapaliio 23

Ak caymHo 3ayBaxye BiTYM3HsIHMM nociaimHuk FHO. O. BonoumuH,
B YKpaiHCBbKiii Hayui KOHCTUTYLiWHOTro TMpaBa pPO3YMiHHS 3aXUCTY
npas i ¢cBoOOA JIOAWHU i TPOMAIsiHUHA € NOCUTh LIMPOKUM i BKIIOYAE
KaTeropii «3miliCHEHHSsI», <«rapaHTyBaHHSI», a TaKOX «3abe3medyeHHsI»
cy6'ekTuBHOTO TIpaBa. OTXe, iCHye mpobjeMa BU3HAUCHHS CYTHICHUX
XapaKTepUCTUK KaTeropii KOHCTUTYLIHHO-TIpaBOBOTO 3abe3medeHHs
npaB i ¢cBOOOM JIOAUHM i TpoOMaAsiHUHA, BUPIlIEHHS SKOi gajo O 3MoOry
JIOCTAaTHBO YiTKO MpoaHali3yBaTu oro yHKIIil Ta opraHizauiiiHy CTpyK-
Typy. 3BiacHu, BpaxoBYIOUM HEOOXiIHIiCTb OOIpPYHTYBaHHSI Ta 3acTOCy-
BaHHS SIKOTOCH iHIIOTO KOMIUIEKCHOTO METOMOJIOTIYHOTO TiAXONY, KUt
6u 006'emHYBaB BUIIe3ragaHi miaxoau i OyB OM mo30aBiIeHUWI Ha3BaHUX
Buule HemonikiB, KO. O. BojomuH nponoHye 3aCTOCYBaHHS KOHCTUTY-

HifHO-TIPaBOBOTO MeXaHi3My, IIO TOB'SI3aHO He TiNbKU 3i 3MifiCHEHHSIM

HOwniit O.C. IIlono 3HAYEeHHS i CYTHOCTi 3aKOHHOCTi B AisiIbHOCTiI OpPraHiB 1epxKaBHOro
ynpasuinus. ITiedennoykpaincokuti npaenuquii waconuc. N° 4. 2006. C. 149. '

Baiimypato M.O. (pen.). MixHapoaHi BUOOPYi CTAHAAPTU: NPABOBA MPUPOAA, 3MIiCTOB-
HAa Ta CHCTEMHA XaPaKTePHCTHKA, AKTYaJIbHi NMTAHHSA iMIUIeMeHTanii B 3aKOHOJAABCTBO

Ykpainu : moHorpadis. (Cymu: YHiBepcuterchka kuura, 2012. C. 16.
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HOPM KOHCTUTYUIHHOTO NpaBa, aje il 3 peajizalli€elo IepXaBHOI MOJITU-
KM y TIeBHil cepi

Jokpema, pocinigHuus I'. I'. bocxomaxieBa nmae HanexHe BU3HA-
YeHHS KOHCTUTYIINHOTO MeXaHi3My 3a0e3IledYeHHsI 0COOMCTUX TpaB Ta
cBOOON JTIONVHYU i TPOMaAsSTHUHA SIK TAKOTO AePXaBHO-TIPAaBOBOTO Mexa-
Hi3My, 11O NEeTePMiHYETHCS CHUCTEMOI0 KOHCTHUTYIiMHO-TIPaBOBUX HODPM,
CTPYKTYpPOIO Jep>XXaBHUX OpPTaHiB, HasIBHICTIO Pi3HOMaHITHUX YMHHUKIB,
¢dopm i MeToniB, yMOB i 3aco0iB 3[iliCHEHHSI HOPM, SIKi BCTAaHOBJIOIOTh
ocoOucTi nmpaBa i cBOOOAM JIOAUHU i TPOMaAsIHUHA, BiAMOBiAHO OO BCTa-
HOBJIeHUX mpouenyp ta npuHuumnis. Ha aymky I'. bocxomaxieBoi, ueit
MeXaHi3M CKJIaJa€eTbcs i3 TPHOX B3a€EMO3aNIeXXHUX €JIEeMEHTIB: MeXaHi3My
OXOpPOHU, MeXaHi3My 3aXMCTy i Me€XaHi3My BiIHOBJIEHHS, i Y CBOiil OCHO-
Bi Ma€ Ha MeTi CTBOpPEHHSI HAWOiNbII CPUSTIMBUX YMOB MU peasizallii
rpoMaasiHaMu Ipas i CB06O)1225.

Crarta 92 KoHctutyuii YkpaiHu 3akpimitoe, 1o npasa i cBobonu
JIOAVHHU i TpOMaAsTHUHA, TapaHTii IUX IpaB i cB00OOA, OCHOBHI 000B'A3KHU
rpoMaasiHMHA BU3HAYalOThCSl BUKIIOYHO 3aKOHaMUu YKpaiHU. A 3rigHO
cratti 22 KoHctuTyuii Ykpainu, 3akpirieHi B Hiil nmpaBa i cBoboau Jo-
IVHU i TpOMaJAsiHUHA € HEBUYEPITHUMMU, 1 TIPU IPUUHITTI HOBUX 3aKOHIB
a00 BHECEHHi 3MiH 10 YUHHUX 3aKOHIB HE JOMYCKAETbCS 3BYXEHHS 3Mic-
Ty % 00CATY iCHYIOUMX TpaB i 01306011226

Ak BXe paHille 3a3Havyajioch, CydaCHUN KOHCTUTYIiIOHANi3M Mepea-
Oavae Oe3yMOBHE BU3HAHHS Ta peajiszallilo Ha MpaKTUIli IUPOKOTO Mepe-
JIiKy TipaB i cBOOOJ JIOAWHU, MPIiOPUTET IpaB JIOAUHU Tepea AepxKap-
HUMU iHTepecaMu, piBHOTIpaB'a rpoMansiH. |[HITUM iCTOTHUM eJIeMEHTOM
CyJ4acHOTO KOHCTUTYIIiOHAaNi3My € HasBHICTb OCOOJMBUX TpoOllecyalib-

HUX Ta IHCTUTYLIOHAJbHUX MEXaHIi3MiB 3aXUCTy KOHCTUTYLil Ta 3a0e3-

24 Bonomun H0.0. KoHcTuTyuiiiHO-npaBoBe 3a0e3neYeHHs €BPONEMCHKOi MiXKIepxKaBHOI
iHTerpanii: TeOpeTHKO-METON0JIOTiUYHI acHeKTH : MOHorpadis / 3a pex. M.O. BaiimypaTo-
Ba. K.: Jloroc, 2010. C. 148-149.

25 Bocxomaxkuepa I'T. KOHCTUTYIHOHHO-NIPABOBOI MEXaHU3M o0ecneYeHH s JUYHBIX IPAB U
CBOOOI YeJIOBEKA U rpaxaaHuHa B cyobekTax Poccuiickoit @enepanunu : asroped. auc....
KaHA. wp. Hayk. Caparos, 2007. C.9-11.

226 KoncTuTynis Ykpainu: 3akon YkpainuBin28.06.1996 p. Ne 254x/96-BP. Bidomocmi Bep-

xo6noiPadu Ykpainu. 1996. Ne 30, Cr. 141.
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MevyeHHs il BEpXOBEHCTBA HaJl iHIIMMU aKTaMu, peai3alliss KOHCTUTYLil-
HMX HOPM i 3aXUCT KOHCTUTYLiHHUX HiHHOCTeﬁ227

VYV rnobGanizalifiHuX yMoBax 3a3HaueHUM ILiJIIM CIyXaTb iHCTUTYTU
KOHCTUTYIIHHOTO KOHTPOJIO Ta HATJISIAY.

Ax Bim3Hauvae BiTuuM3HsHa gocainHuus . 3amopoxHs, Ha CbOTOAHI
KOHCTUTYLiHHO-TIpaBOBa AOKTPUHA He BUPOOUIA €IUMHUX MiAXOAIB 3a-
0e3neyeHHs! KOHCTUTYILiHHOTO KOHTPOJIIO, i BiATaK MUTaAHHS OXOPOHU
KOHCTUTYLIIHHUX WUiHHOCTeN Yy Ppi3HMX aepxaBax CBIiTY BHUPIIIYIOTbCS
Mmo-pizHoMy. B po3BuHeHUX AepkaBax i3 MMCAaHUMU KOHCTUTYLiSIMU Hali-
yacTile cy0'€KTaMU KOHCTUTYLIAHOTO KOHTPOJIIO BUCTYMAIOTh 3arajib-
Hi OpraHu Jep>XXaBHOI BJaau - CyAu 3arajJbHOl1 IOPUCAUKILI, TMapJlaMeHT,
rmaBa nepxaBu (Jdanisg, Iumia, Mekcuka, Hopgerist, CILIA, ®innaumgis,
[IBeuis ta iH.). OKpiM UbOTO, BUPIlIYyBATU MUTAHHS MPO BiAMOBIAHICTH
3aKOHIB Ta iHIIWX MTPAaBOBUX aKTiB OCHOBHOMY 3aKOHY J€pXaBU MOXYTh
i creniaJbHi OpraHM KOHCTUTYIiiHOTO KOHTpoaw (Ykpaina, I'pysis, Hi-
MeY4YMHa Ta iH.)228.

I[Ipore moromumoch i3 aprymeHToM paociinHuka B. Canaronblua,
110 He TUIBKM He3aleXHi cyan abo KOHCTUYIiliHe BU3ZHAHHS ITOTOBIpHO-
ro TpaBa BU3HAYa€ piBeHb MOBATU 0 NpaB JOAWHU Ha npaktuli. Cynu,
KOHCTUTYILii Ta yrogM € JMlIle AeKiJibKkoMa JAeTepMiHaHTaMU peaniszalii
MpaB JIOOVWHY B KpaiHi, Ta BOHU i HE BU3HAIOTHCS BceBnaz[HHMI/I229

OCHOBUM 3aXUCTy KOHCTUTYLiIHHUX LiHHOCTEH B YKpaiHi IpyHTY-
I0ThCS Ha MOJIOKeHHAX KoHcTuTyiii YkpaiHu, KOHCTUTYLiHOT TOKTpU-
HM Ta KOHCTUTYLilMHOI mpakTuku. B YkpaiHi crenianizoBaHuM opraHom
KOHCTUTYLiliHOTO KOHTpoJsto € KoncturyuitHuit Cyn YkpaiHu, SKuit
BUpIillye MUTAHHS Npo BiamoBinHicTh KoHcTuTynii Ykpainu (KOHCTUTY-
LifiHiCTh) 3aKOHIB Ta iHIIMX MpaBoBUX akTiB BepxoBHoi Panu YkpaiHu,
akTiB [lpesunenta Ykpainu, Kabinety MiHicTpiB YkpaiHu Ta mpaBo-

BUX akTiB BepxoBHoi Pangu ABToHOMHOI PecnyO6niku Kpum, 3aificHo€

= Op3ix M.II. (pea.). IIpo6aemn cyyacHoi kKouncruryuionaidicruku. 1C: IOpinkom Inrep,
2011. C. 14-15.

228 . . o . - -
3anopoxusa I'. Akcionoriynuii BuMip kKoHcTuTynii YKpainu: npo6iemu Teopii Ta mpakru-
ku. FOpuouunuii scypnaa. 2012. Ne 7-8. C. 100-101.

29 Sandholtz Wayne. Treaties, Constitutions, Courts and Human rights. Globalizing human
rights. P. 20.

2!
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odiuiiine TnymaueHHss Koncturyuii Ykpainu (Poszgin XII Koncturyuii
YKpai'HI/I)BO.

OKpiM MiXHapoIHUX HOPMATUBHUX TapaHTiii MpaB JIOIAUHU OCO-
O0JMBOro 3HaueHHs HaOyBalOThb MiXHapoOJHI opraHizauiiiHi rapaHTii -
CYKYMHICTh MIXXHapOJHUX OpraHiB i opraHizaliii, JisSIbHICTh SIKUX CKe-
poBaHa Ha rapaHTyBaHHs, 3aXMCT i OXOPOHY IpaB i cBOGOX mom/IHM231
Jlo 3a3HaueHux opraHiB Bapto BimHectn OOH, 'A OOH, BepxoBHoOro
komicapa OOH 3 npaB noauHu, KoMmicito 3 nmpaB JOOMHYU i XiHOK, Mix-
HaponHy Opranizauito Ilpaui, MixHaponny Opranizaunito 3 Mirpauii,
Pany €sponu, €CIIJI, Kowmicito 3 npaB nonuuu CH/JI Ta iH.

Y 11bOMY KOHTEKCTi BAPTO 3BEPHYTU yBary Ha HPUHYUNU <HANEHCHO-
20» («ehekmuenoco») epsadysanHs, CcHOPMYIbOBaHI PiI3HUMU MiXHapoO-
HUMM iHCTUTYLisSIMU, 30KpeMa CBiToBuM 6aHkoM, Komiciero €C, OECP.

EdexTuBHe BpsayBaHHS, a TaKoX 3MiHM, 3alporoHoBaHi y biniit
KHU3i «EBporeiicbke BpHJIYBaHHH»232, [PYHTYIOTbCS Ha M'SITU NPUHLMU-
rnax: BiIKpPMTICTb, 3aJy4eHHsI TPOMAaJCbhKOCTi, BiANOBiIaJbHICTh, edek-
TUBHICTb i KOHcoJinauisgs. Ha uux npuHuumnax, KoxeH 3 SKUX € BaXJIUBUM
ol 3abe3mneyeHHsT NeMOKPAaTUYHOTO YpSAYBaHHSI, MOOYyZOBaHa TaKOX
IeMOKpaTiss Ta TpaBO Ha JepXaBHICTh y JepxXaBax-uieHax EBporeii-
cbkoro Coro3y. [1pu YoMy BOHU € YUHHUMM JUIsI BCiX chep ypsayBaHHS -
rinobanbHOi, €BpONENchbKOI, HallioHANbHOI, pPErioHaJbHOI YU JIOKAJIbHOI,
OJHaK MalTbh 0COOJUBOro 3HauyeHHs i €C 3 omisigy Ha HeOOXiAHICTh
MOAOJaHHS BUKJIKUKIB Cy4aCHOCTI.

Himeubskuit nocninnuk IMerep Lllpbonep nponoHye HACTyMNHE po3y-
MiHHSI €BPOIEHCHKUX MPUHIIUITIB «c(PEKTUBHOTO YPSIYBaHHS»

BigkpuTicTh: MPUHLMUIT BiAKPUTOCTiI CIIPUSIE AOBiIpi 1O BCiX iHCTUTY-

wii. OpraHu ynpaBJliHHSI TOBUHHI MpalioBaTU OiJbII BiAKPUTO i CITib-

0 KouncTurynis Ykpainu: 3akon Ykpainu Bin 28.06.1996 p. Ne 254k/96-BP. Bidomocmi'Bep-
x06HoiPadu Ykpainu. 1996, Ne30.Ct. 141.

n ITasenok A.C. IIpaBa Ta cBOGOAM JIOANHHU i rPpOMAAsIHUHA : HaBY. nocid. K.: AkanemBu-
nas,20KIiC. 141. e

12 White paper on European governance, 25 July 2001. URL: https://ec.europa.eu/europeaid/
european-governance-white-paperen

l"’I_I_Ipl.o,zlep Ilerep. HoBe ny6aiyne agMiHicTpyBaHHs 200 fAK 1O0CATHYTH e(eKTHBHOTO Bpsi-
nysanua? / ®@oua @pinpixa Haymana 3a cso6ony. Kuis, 2008. C. 65-67.
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HO 3 AepXaBaMu-4JeHaMu, MyOJiyHO AeKjaapyBaTu Te, 1o poouts €C i
SIKUM YMHOM YXBaJIOIOTHCS BiINOBiAHI pilieHHs. BOHU MOBUHHI BUKO-
PUCTOBYBAaTU MOBY, NOCTYIHY i 3pO3yMilTy KOXHOMY.

3ajlyueHHsI TpPOMAaJIChKOCTi: piBeHb, MpodeciiiHicTh Ta Ai€BiCTH MO-
niTuku €sporneiicbkoro Cowo3y 3aleXuTh Bil CTyNeHs 3ajJy4yeHHs Aiiio-
BUX 0Ci0 no0 mpouecy ¢opMyBaHHS MOJITUKM, TOYMHAIOYM BiJl pO3pOOKU
KOHLENUii i ax Ao ix peanizauii. AKTUBHA y4acTb CIPUSE 3POCTAHHIO
MOBipW MO KiHIIEBOTO Pe3yJbTAaTy Ta A0 TOJITUKU OPTaHIB ypsSIyBaHHS.
'mubunHa 3anydyeHHsS BUpIllaJbHUM YUHOM 3aJIeXXUTh Bil CTyMEHIO 3a-
CTOCYBaHHS I[EHTPATbHUMHU YPSNOBUMU OpTaHaMU KpaiH-uwieHiB €C mpu
po3poO1li Ta 3AiACHEHHI CBOET MOJITUKM KOHLEMIii «BKJIOYEHHS B Liel
Mpollec TPOMAaIsH».

BinnmoBiganbHiCTh: pPO3MOAIN 3aKOHOAABYMX i BUKOHABUYMX (PYyHK-
it mae Oyrm uitkimum. KoxXeH opraH yrnpaBjidiHHS TOBUHEH TMoOsIC-
HUTU TpOMajsiHaM, siKa AiSUIbHICTbh 3HiHCHIOETHCS HUM y €Bpomi i Ky
BiINOBigaNbHICTh BiH 3a 1le Hece. BuUlMil piBeHb SICHOCTI Ta CHiBBilI-
HOCHOCTi € HeoOXiZHUM i B nepxkxaBax-uieHax €C, a TaKOX y AiIAbHOCTI
BCiX TUX CTPYKTYp, KOTpi He3aJexXHO Bil piBHS iepapxii 0epyTb y4yacTb y
po3po0i11i Ta 3nilicHeHHI noaiTuku €C.

EdexktuBHicTh: nmonituka €C mMae OyTH Ni€BOIO, CBOEYACHOIO Ta Tie-
penbdayaTv HEOOXiHI KPOKM Ha OCHOBi YiTKOI TOCTAHOBKM IIiJIEH, OLIIHKUA
HacJigKiB i HarpomaaxeHoro gocsigy. [lieBicTb BM3HAYa€ETHCS TAKOX i
cnocoboM 3AifiCHEHHs TMOJITUKM, IO BiAMOBiga€ 3aJeKIapOBAaHUM HEIO
LiTaM, a TAKOX MPaBUWJIBHUM BUOOPOM yXBaJeHHS pillleHb.

KoHconigaiisi: moysiTuka Ta KOHKpeTHi 1ii MaloTh OyTU KOHCOJiT0Ba-
HUMMU i 3po3yminiuMu. [ToTpebday koHcosigauii B €C 3pocrae.. 30ibl1y-
€TbC KiNbKiCTh 3aBHaHb, SIKi MOTpiOHO BupimyBaTu. Po3mupeHHs Ha
Cxin cnpustume 1ie OiabIIOMY pO3MaiTTIO B 1LIbOMY BigHOWIeHHi. Taki
BUKJIMKHM, SIK 3MiHa KJIiMaTy Ta nemMorpadiuyHuii po3BUTOK, He BU3HAIOTh
rajy3eBux ab0 BiZOMUYUX MOJITUUYHUX MeX, Ha SKUX MoOynoBaHuit €B-
poneiicbkuii Coro3, Tomy no mnoaituku €C nenpani Oinblie 3alydyaloTb-
csl perioHajJbHi Ta MicleBi opraHu ynpasiiHHsa. KoHconinaiisi Bumarae

MOJIITUYHOTO KEepiBHUIITBA Ta IOCUJIEHHS BiAMOBiAaJlbHOCTI OpraHiB
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YIPaBIiHHS 3 METOI0 YTBEPAXEHHs paIlioOHAJIbHOTO IAXOMYy B MeXax
KOMIUJIEKCHOI CUCTeMH.

Ha nymky I1. lproaepa, ciain 3a6e3neyuT NMpaBujibHe CITiBBiIHO-
IeHHs MiX BUOOpoM piBHS HisnbHOCTI (Bix piBHsg €C i 10 MmicueBoro
piBHS), a TaKOX He3aJIeXXHUX 3aco0iB i 1ijei, 1o nmepeciilyoTbcsl Mpu
ubomy. Lle o3Hauvae, 110 mepen 3aMmpoBaIXEeHHSIM Oyab-sKOiI iHilliaTUBU
HEONMiHHO CJif 3HilicCHIOBAaTM CUCTEMATUUYHY TepeBipKy, Mo-Teplie,
peanbHOI MOTpeOU B MisIIBHOCTI OpraHiB IMyOJi4YHOTO aAMiHiCTpyBaH-
H$, TO-ApYyre, NOUiJbHOCTI 3MiliCHEHHS ii HA €BPONENCbKOMY piBHi, IMO-
TpeTe, BiAMOBIAHOCTI 0OOpaHMUX 3aXO/iB UM KPOKiB IMOCTABJIEHUM IiJIsSIM.
€sporneiicbkuit Cow3 TakoX 3MiHIOETbCS. Jlo 1oro mMopsiaKy JAeHHOTO
OCTaHHIM YacoM YBiWMIIJM MUTAHHS 30BHILIHiIX BiIHOCUH Ta OOOpPOHMU,
Mirpauii Ta 60poTb0u 3i 3M04YMHHICTIO. OcKinbku 10 €C NpUETHYIOTb-
Ccsl HOBi 4WJIeHUW, MPO HBOTO CYIOSITh He JIWIIe 3a 3JaTHICTIO IO YCYHEH-
HsI TOProBUX Oap'epiB ab00 CTBOPEHHS CHiJIbLHOTO BHYTPilIHBOTO PUHKY.
CporoiHi BiH 4yeprnae CBOIWO JIETITUMHICTbL HacaMmIiepea 3aBAsSKW CIiBY-
yacTi Ta 3aJlyueHHi rpoMancbkocTi. Ha 3MiHy crapiit JniHiliHiZT Mozei,
MpU SIKill MOJITUKA «CIycKajacsi» 3BepXy AOHWM3Y, Ma€ MPUUTHU circulus
vitiosus - TIpolleC PO3BUTKY MO cCIlipasi - 110 BiJ po3pOOKHU MOJITUKHU i 10
ii 3nificHeHHs 60a3y€eThCsl HA 3BOPOTHOMY 3B'SI3KY: CTBOPEHHS Mepexi Ta

3aJly4eHHi 10 y4yacTi IieBUX 0ci0 Ha BCiX piBHSX.

3aBASKYM JOTPUMAHHIO BUIle3a3HAYEHUX MPUHIUIMIB, MOCUIIOETh-
cs NSl mpuHyunie nponopyitinocmi ma cyb6cudiopuocmi, SIKi Oyniu 3a-
MPOMOHOBAaHI SIK "NpOoTHBara i CTPUMYBAHHSI HPUHYUNY GePXOBeHCMBA
npasa €C.

Oco6aMBOCTI 3aCTOCYBaHHS MPUHIMITY BEPXOBEHCTBA IMpaBa BU3HA-
yeHi B 3akoHi YkpaiHu «[1po BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS TpaK-
TUKK €BpOMeiichbKOoro cyay 3 mpaB JAWHU» Big 23 moToro 2006 poky
No 3477-1V ta B iHIIMX HOPMATUBHUX aKTaX234

KoHcTturyniiitHuit minxig 3ocepenxye yBary Ha CTBOpPeHHi dene-

paTUBHOI nepXaBu, sika Ma€e OyTM 3aCHOBaHa Ha IMOYATKOBOMY MOIifi

234 N o
Hpo BUKOHAHHS PIIIEHb TA3ACTOCYBAHHSA NPAKTUKH €np0neucsk0r0 cyay 3 mpaB JIOJAUHHU:

3akon Ykpainu Ne 3477-1V Bix 23 awroro 2006 poky. Bidomocmi Bepxoenoi Padu Yrkpai-
nu (BBP). 2006. Ne 30. Cr. 260.
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MOBHOBAaXeHb MiX IeHTpoM i cy6'exTamu denepauii (y €Bpori, Binmo-
BiIHO, MixX (penepanbHo0 €BpOMNOIO Ta AepXaBaMU-4YJeHaMU) Ha OCHOBI
KOHCTUTYLiliHOTO foroBopy. [1pu nboMy ¢eaepanbHi MOBHOBaXEHHS TO-
IMPIOIOTHCS Ha €eKOHOMIKY Ta chepy Oe3meku. 3arajoM Teopisl IPYyHTY-
€TbCS Ha MOENHAHHI TPbOX HAWBaXJUBIIMX 3acaj: KOHCTUTYLIAHOCTI,
JIETITUMHOCTI Ta HasIBHOCTI JE€MOKpPaTUYHUX IHCTUTYTIB Ha KOXHOMY
piBHi ympaBmiHHs. lleit HanmpsiMm Oinbine mMoB'sS3aHU 3 GOpMYyBaHHIM
MeBHOI HaJHalioHaAbHOI MOJlesi, iIKa MaTUMe i paBoBY 0asy, i Biamo-
BifHiI IHCTUTYTHU AJs peanizauii CHiJIbHOI MOJITUKHU.

Y €Bponi ueit niaxig po3po6asis AnbThepo CniHeNTi, KOTpOro Ha-
3WBaIOTh OCHOBOTIOJTOXHNUKOM KOHCTUTYIiffHOTO METOMY, Ha OCHOBI SIKO-
ro B XXI ct. minrorosneno Koncrturyuiinuii norosip nis €sponu. Came
A. CmiHenni mpomoHyBaB OynyBaTh 06'eqHaHy €Bpomny 3 caMOToO IodYar-
Ky Ha OCHOBi TOJIITHYIHOTO COIO3y Yepe3 MiAMUCaHHS KOHCTUTYUiHHOTO
IOTOBOPY, TPUUHATOTO pa3 i Ha3aBXAU B pPe3yabTaTi PeBOMIOLIWNHOTO
puBKa (TOMYy HOTO TeOpil0 Ha3UBAIOTh NEMOKPATUYHUM paauKaaizMoOM).
3a Takux yMOB €Bpolia OTpPUMYE OJHAKOBI AJS BCiX KpaiH MpaBuja rpu.
Taxkox A. CmiHenni HamoJsraB Ha TOMY, 1O XOJEH i3 pPiBHIB BJlaAu He
MOBUHEH MAaTU IepeBar, TOOTO MOBHOBaXEHHS MiCI[eBUX, PETiOHANbHUX,
HaIlliOHAJIbHUX Ta 3aralbHOEBPOTENCHKUX OPTaHiB MalOTh B3a€EMOJIOTIOB-
HioBaTucs. CaMe 1ie cTajlo 3alOpyKol0 MPUHILIMNY cyOCUaiapHOCTI K 0a-

30BOT0 MOJITUYHOTO MPUHUUNY B €BponeiicbkoMy C0103i235

Tak, mpuHUUT cyOCUAiapHOCTI BBAXAa€ETHCSI KOHCTUTYLIIHHUM TIpUH-
LIUTTOM MiXHapOJAHOTO npaB3236. Moro 6ys10 3aKpilIeHO B CT. 5 KOHCOJi-
JIOBAHOTO AMCTEpAaMCbKOTO I[OI“OBOpy237, sgKa nependavana, mo «Crijb-
HOTa Jli€e B MeXax MOBHOBaxeHb JloroBopy Ta Kepylouuch BU3HAUYCHUMU
B HbOMY HiIAMU. Y chepax, AKi He € BUKJIIOUYHOIO KoMneTeHlielo Criiab-
HOTHU, BOHA Ma€ NpaBo AisITU HAa OCHOBI MPUHILIUNY CyOCUiapHOCTI JulIe
HAaCTiNbKM, HACKINIBKU TOCTaBJieHEe 3aBIaHHS He MOXe OYyTH TOBHOIO

5 Topionpsa €.0. €spoinTerpauis : HaBy. nocio. K.: AkanemBuaas, 2013. 220 c.
236

The principle of subsidiarity as a constitutional principle in international law, Jean Monnet
working paperseries,2011.P.42.

7 Treaty of Amsterdam, amending the Treaty on European Union, the treaties establishing
the european communities and certain related acts, 2.10.1997. URL: http://www.europarl.

europa.eu/topics/treaty/pdfamst-en.pdf.
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MipoIo pO3B'si3aHEe OKPEeMHUMMU JepXaBaMU-WIeHAMU, i TOMY, 3BaxXamuu
Ha foro mMacumTabu i pesyiabTaTtu, Oyne Kpalle BUKOHaHO CIiJIBHOTOIO.
Bynb-ski aii CriiibHOTM He MOBUHHI BUXOAMTHU 3a MeXi TOro, 110 HE0O-

XiIHO IJIs NOCSITHEHHs 1iseil naHoro JoroBopy».

BapTo moroautuch i3 M. B. CaBuuHuUM, 110 y CyAOBili mpakKTUIi
Bce OiJibllle BM3HAYaMOThC KOHTYPU MiXHapOJAHOTO KOHCTUTYULIWHOTO i
riao0aabHOrO TpaBa, «aaxe 30JMXEeHHS Ta YHidikaliss HallioHaJIbHUX 3a-
KOHOJABCTB € OiJiblll KOMIJIEKCHOIO MpoOJeMOoIo». ABTOp MiATBEPIXKYE
CBOIO IYMKY TUM, IIO:

a) 3apyOixxHe MpaBO 3aCTOCOBYETHCS Y AiSLIBHOCTI KOHCTUTYUiHOIL
OCTUILIIT;

0) BinOyBa€TbCS BIUJIMB MiXHApOIHUX IOPUCAUKIINHUX YCTAHOB Ha
HallioHaJIbHY CUCTEeMY 3aXUCTy MpaB JIOAMHU (0CO0JUMBO B YKpaiHi);

B) 3HauyeHHs1 pimeHb KOHCTUTYLiHOrO cyny OKpeMoi aepkaBu
Ma€ iCTOTHe 3HaYeHHS IJIs HisIMbHOCTI MiXHapOIHUX MPaBO3aXUCHUX
opraHisamiii (HaBogMThcs mpuKIan crnpaBu PenepanbHoro KoHcTH-
tyuiiitHoro Cyny (mani - ®KC) Solange I ta Solange II, B sxux 06yio
chOopMOBaHO KPUTEPiil MOT0 NOMYCTUMUX MeX Mepenadi MOBHOBaXeHb
HaJHAliOHAJbHUM iHCTUTYTaM y CBIiTJi JOKTPUHU AEPXaBHOTO CyBepe-
HiteTy.) [Toronumocsk i3 aBTOpoM B TOMY, 1110 OCKiNbKU AilicHo HiMeuuu-
Ha € TPUKJIAIOM BUCOKHMX CTAaHIAPTiB 3aXUCTy NpaB JIOIUHU, PillIeHHS
®KC MawTh 3BOPOTHIll BIUIMB Ha iHCTHUTYTH 3aXHCTY IMpaB JIOAWHU B
peraec”’.

A. TleTepc BBaxkae, 110 NMPOMNOPILIAHICTH € OCHOBHUM TJIOOAJIbHUM
KOHCTUTYLiHHUM HpMHLII/IHOM239

Ha nymxy cyyacHOro aMepuUKaHCBKOTO NOCHiTHUKA TJOO6albHOTO
koHcTtuTyuioHanismy A. CroyH Csita, ¢opMyBaHHS Teopii TJio6ajbHOTO
KOHCTUTYLIiOHAi3My 3aBAsIUy€E MepeHeceHHIo ineit HiMenbkoro kjacuy-
Horo npasa (1949), wo 3acHyBajlo cUCTEMY KOHCTUTYLillHOI IOCTUILII,

sKa He Tinbku TpaHcopmyBasa Himeurke mpaBo, MOJITUKY Ta TEOpilo

Casyud M.B. CyyacHi TeHJAeHUil KOHCTUTYUHiOHANi3MYy Yy KOHTEKCTi riaodanaizauii Ta mpa-
BOBOTIO MJIKOpajiizmy : Mmonorpadis. Yxkropon: PIIC-Y, 2018. C. 389.

Peters Anne. Propotionality as a Global Constitutional Principle. Handbook on
Global Constitutionalism, Edwar Elgar Publishing, Cheltenham und Northhampton,
Massachusets, 2017. P. 248-264.
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nepXaBu, aje ¥ 3HAYHO BIUIMHYJIA HA PO3BUTOK KOHCTUTYIIOHANI3ZMY TIO
BchoMy cBiTOBi. Himeubkuit ¢eaepansbHuit KOHCTUTYUIWHUNA CyId CTaB
OCHOBHHMM areHTOM IUX 3pymeHL24O

Cr. 8 loroBopy npo €C241 3akpinitoe, mo [IpuHLIKI MponopiiiitHOC-
Ti IPYHTYETHCS HAa PO3YMiHHI TOTO, IO € iHCTPYMEHTOM 30aJJaHCOBAHOTO
oOMexXeHHs TpaB i cBoOod AJsl 3a0e3neyeHHs] rapMOHii B CYCMiJIbCTBI.
CBo€10 4eproio MPUHUIUT cBOOOIM pO3Cyly 3a3Hadae, MO HaJgaHi paBa
Ha pO3Cy[ BiIKPUBAIOTH MEpe] OPTaHOM BJIaAM MOXJIUBICTh THYYKO, pea-
JIICTUYHO Ta IIJIECTIPSIMOBAHO pearyBaTH Ha PO3BUTOK MOMIl, 3alMIan-
Y¥UCch MOB'SI3aHUM MPU IbOMY HOPMOIO TpaBa.

[MpuHOUT TPOMOPUIHOCTI - OCHOBOMOJOXHUN TPUHLIUN TMpasa,
cTIpsIMOBaHUI Ha 3abe3medyeHHs y TNPaBOBOMY peryiloBaHHI OaimaHCy
iHTepeciB. [IpyHUUI MPOMOPUIHHOCTI € CKJIAAOBOIO TMPUHIIUIY BEpXO-
BEHCTBA IpaBa, TOMY HOTO 3aCTOCYBaHHSI HEMOXJIHUBE Y MO3UTUBICTCHKO-
MYy TpaKTyBaHHI.

JloTpuMaHHS TPUHUUNY IPOMOPIUIHHOCTI € 000B'I3KOBUM TIpU
BU3HAYEHHI 3MIiCTy 0OMeXeHb, BU3HAUYEHHUX Yy CT. CT. 29-36, 39-44, 47,
54 Konctutyuii YKpaiHu, y BilTTOBIIHOCTI 3 iHTepecaMu HalliOHaJIbHOI
06e3MmeKy Ta OXOPOHU TPOMAACHKOTO TOPSIAKY, 3M0POB'S Ta MOPATbHOCTI
HaceJeHHsS TOIO . ' -

B VYkpaiHi rojoBHa CYTHiCTb MPUHUUIY MPOIMOPUiHHOCTI B oOMe-
KEHHI TpaB JIOAUHU MOJSITA€E Y PO3YMHOMY CIiBBiIHOIIEHHI MEeTHU Jep-
J)KaBHOTO BIUIMBY 3aco0aM ii nocsirHeHHs. Lleit mpUHLIMMI OHTOJOTIYHO
MOoXoAUTh Bix mMoHATTS [IpaBoBoi JlepxxaBu i, JIOTiYHO BUMJIUBAE 3 TPU-
pOIV OCHOBHUX TIPaB JIOAWHU.

OCHOBHUMMU KPUTEPisIMU MPOMOPLIAHOCTI € TaKi:

- oOMeXeHHs Mae OyTu Jeraji3oBaHUM, TOOTO TMependayeHUM

MpaBOBUM aKTOM (y T. 4. iHOMBiAyaJIbHUM);

Stone SweetAlex. Proportionality Balancing and Global Constitutionalism. UR1: http://
works.bepress.eom/alec_stone_sweet/l 1

Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing
the European Community, signed at Lisbon, 13 December2007. OJC. 306, 17.12.2007.
P.1-271. URL: http://data.europa.eu/eli/treaty/lis/sign

KoncTuryuis Ykpainn: 3akon Ykpainusin28.06.1996 p. Ne254x/96-BP. Bidomocmi Bep-
xoenoi Paou Ykpainu. 1996, Ne 30. Cr. 141.
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- 0oOMexXeHHs IMOBUHHE MepeciifyBaTH JIETITUMHY IIiJib;

- TpOMNOpUiAHICTb Stricto iuris (OOMeXeHHsI Mae OyTU CIiBpPO3Mip-
HUM IO Ti€l MpaBOMIpPHOI TEJIEOJOTiYHOI JOMIHAHTU - METH, SIKa IOBU-
HHa OyTH HOCATHYTOIO).

I[IpyHOUIT TPONOPIINHOCTI € IPOABOM E€BPOICIICHKOI TpaaUIIii mpa-
Ba, aJie TOJIOBHOTO 3aCTOCYBaHHS BiH 3HalmoB y npaktuii € CI1JI.

IIpuHUMO NMpoOMOPLUIAHHOCTI Ma€e 3aCTOCOBYBATUChH y BCiX BUMaaKax,
KOJIM iCHY€ MOXKJIMBICTh OOMEXEHHS ITpaB JIOIWHU MyOJiYHUMHU OpTraHa-
MU BJIAIH.

IIpyHLIUIT NPOMOPLINHOCTI TICHO MOB'SI3aHUMA i3 MPUHLUIIAMU CBO-
0oau po3Ccymy Ta MPUHIUIIOM CyOCUIiapHOCTI.

IpuHIUT cBOGOOM po3Cydy O3HAyae, IO HamaHi MpaBa Ha PO3CYI
BiIKpWBAIOTh Tepel OpPraHoM BJaaW MOXJMBICTh THYYKO, peaicTHI-
HO Ta IiJIeCTIpIMOBaHO pearyBaTHM Ha PO3BUTOK IOMiN, 3aJUIIAIOYUCh
MOB'SI3aHUM IIPU IIBOMY HOPMOIO TIpaBa.

IIpuHOoun cyocumiapHOCTI O3HAya€ pPO3IOMIJI IMOBHOBAaXEHb MiX
pPiBHSIMM BJaAW B OepXaBi - IEeHTpaJbHUMU, PErioHaJbHUMHU Ta Mic-
HEeBUMU, - a TAKOX BITHECEHHS OO0 KOMIIETEHIIii OpTaHiB BMIIOTO PiBHS
JIUIIe TUX MUTaHb, SAKi HE MOXYTb OyTH Kpallle BUKOHAaHI Ha HUXYOMY
piBHIi - piBHiI MiclIeBOTo caMOBpSAyBaHHS.

JificHo, imei MpUHLIMIY NPOIOPILIAHOCTI MiX 3a0e3MeUeHHIM IIpaB
i myOmiyHMMM iHTepecaMHM, imei HiMEIIBKOTO aaMiHIiCTpaTHUBHOTO IIpaBa,
noJiineicbkoro mnpasa (Polizeirecht) cbOTONHI 3HAXOASATh CBOE HOBE Bi-
noOpaxeHHsS y Taly3sx TJ00adbHOro KOHCTHTYLIiWHOTO Ta TJI06aJIbHOTO
aAMiHICTpaTUBHOTO IIpaBa.,

BomHouac BapTo HaBecTHM IIO3UIII0 POCIMCHKOTO OOCHITHUKA
H. C. boHpmapsa, 9kuil migKpeciaioe, 10 XOAeH Hapod HE Ma€ BUKIIOY-
HUX IIpaB Ha yHiBepcaJdbHE MO3HAYEHHS IJIS BCiX iHIIMX KpaiH i HapomiB
KOHCTUTYUIMHUX IIHHOCTEN cydacHOI HuBinizauii. Yci BoHM, BKIIIOYalO-
YW TpaBa JIOOAWUHU, € PEe3yJIbTaTOM 3arajlbHOIEMOKPATUUYHOTO PO3BHUTKY
IepxaB CBiTy2

Bounaps H.C. IIpaBa 4e/10BeKa B TEOPHH H NPAKTHKE POCCHIICKOr0 KOHCTHTYHHOHAIU3MA,,
Poccuiickuii k VY ausm: npobaemov: u pewenus, M., 1999, C. 200.
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OTxe, MOXHA BU3HAYUTH, IO TPUHIIUTIH ITOGATBHOTO KOHCTUTYIIIO-
HaJli3My BMillYIOTh 3arajbHi NPUHIMIU MiXXHapOAHOTO TpaBa, a TAKOX
MPUHUUI CcYOCUIiapHOCTi, NMPUHILMUN TMOMIJY CYBEpPEHITEeTiB, MPUHIUI
MOCTYMNOBOI KOHCTUTYILIiOHAaJi3allil, Y3roJXXeHHs MOBHOBAaXeHb 3a TMPUH-
LIMIIOM HaliJIeHHs KoMmmeTeHUii (aHri. - principle of conferral, ®p. -
principe d ‘attribution, HiM. -prinzip der begrenzten einzelermdchtigung),
MPUHIIUIT YYacTi «IJI0OATBHUX rpOMa)mH>>244, a TakoX e(heKTUBHOTO 3a-
XUCTY iX MpaB, Y TOMY YMCIi CIOAW MOXHA JOJATU MPUHIUIY 3aKOHHOCTI

Ta MIPUHLMUI TpaHCIapeHTHOCIi (ITpo30pocTi).

2.2. Micue npMHUIMIY IPO30POCTi
B 3a0e3neYyeHHi HAIOHAJIBHUX MPaBOBUX
CHCTEeM MiJ BIJIMBOM rjooajizamii

OcTtaHHi N'9Th POKiB MpaBoBa Ta MOJITUYHA peaklilis MiXHapoaHOI
CIiJILHOTU Ha CKJIAAHOIUII Yy BUPIlI€HHI TJ00aJbHUX MpoOJgeM i MpOTU-
CTOSIHHI T106aJTbHUM BUKJIWKaM 6a3yeThbcs Ha BUMO3i 10 HaliOHaJbHUX
ypsaiB rapaHTyBaTU NOTPUMAaHHS MNPUHLMIIIB TJACHOCTI Ta MPO30POCTi
(TpaHCTIapeHTHOCTI) Y CBOil MirpauiiiHiil, TopriBejibHi#, piHaHCOBIH MO~
gituui Touro. Jde3iHdopMyBaHHS CTajlo OJHIEI0 3 BEJIUKUX 3arpo3 MixX-
HaponHiil iHGopmMauiiiHill Oe3meni HamIMX yaciB (AOCTaTHbO 3BEPHYTU
yBary Ha BucyioBinwoBaHHs JinepiB CIIA, Benukoi bpuranii Ta Pocii).

HoBoro ceHcy niis MixXHapoIHOTO TpaBa B KOHTEKCTi II0OaIBLHOTO
KOHCTUTYILIiOHaNi3My HaOyBae npunyun npozopocmi. B Toil yac sik mei
MPUHLMUII BXe 3aliMae BaXJMBE Miclie B HalliOHAJbHOMY IpaBi KpaiH, y
MIiXXHapoOaIHOMY TIpaBi BiH € MaJIOAOCIiIXEHUM.

CpboronHi Bce yacTiule BUHUKAE MUTAHHS NPO TIyMayeHHS MixHa-
POJHOTO NpaBa Ta MOTEPEeIXKEHHS KOJi3ill, 110 MOXYTh OyTU 30iliCHEHHI

Mixunapognum Cymom. Tak, 3rigHo ct. 96 Craryty OOH, TeHepanbHa

Fassbender B., Wendehorst C, de Wet E. Paradigmen im intemationalen Recht:
Implikationen der Weltflnanzkrise fur das Internationale Recht: Referate und Thesen.
Heidelberg : Miiller, 2012. 451 p.
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Acamb6nes abo Pana besneku OOH MoxyTb 3anuTaTtu Big MikHapoaHO-
ro Cynmy KOHCYJIbTaTUBHI BUCHOBKM 3 OyIb-SIKOTO IOPUAWYHOTO MUTAHHS.
Takox inmi opranu OOH Tta cneuianizoBaHi ycTaHOBU, IKUM ['eHepaib-
Ha AcamOJiess MoXe B Oynb-sIKMUM 4yac HajxaTW AO3Bija Ha 11e, TaKOX MO-
XYTh 3alUTATA KOHCYAbTaTUBHI BUCHOBKU Cydy 3 IOPUAMYHUX MMUTAHD,
10 BUHUKAIOTH Y MeXax iX AisIbHOCTI

3okpema, A. [leTepc HikaBUTHCS, Y4 MOXHA BBaXKaTHU MPUHIMII TIPO-
30pOCTi 3arajJbHUM NMPUHLUNOM NpaBa B KoOHTeKcTi cT. 38 (1, c) Crary-
Ty Mixuapoanoro Cyny OOH, a came Te, mo «cya, skuii 3000B's13aHU
BUpINIyBAaTH HamaHi WOMY cIopuW Ha 3acaxax MiXHapoOJHOTO TpaBa, 3a-
CTOCOBYE... 3arajJibHi MIPUHIIMMU TpaBa, BU3HAHI LIUBiJIiI30OBAaHUMM Hallisi-
Mu...» A. [leTepc 3a3Havae, M0 TaKWil 3aTalbHUYN MPUHIIAT MOXe iCHY-
BaTH JIMIIE KO CHiBNaaaoTb ABi ymoBuU. [To-nepuie, BiH noBuHeH OyTu
BU3HAHUN B MYHIiLIMNaJbHUX 3aKOHaX KpaiH, i mo-apyre, BiH MOBUHEH
OyTH B3a€MO3aMiHHUM Ha MiXHapOJAHOMY piBHi

Tak, giicHO, KOHCTUTYLiliHI MPUHUMIIYA MMOBUHHI JOTPUMYBATUCD i
3a0e3rneyyBaTUCh Ha MIXKHapOJHOMY Ta HalliOHAJbHOMY piBHSIX OIHO-
yacHo. I3painbcbkuii BueHUil AHiB Po3Hai, gociiaxyouu MUTaAaHHS He-
KOHCTUTYLIIHHUX TonpaBoK A0 KoHcTutyuiii, HaBoauTh inero beHmxa-
MiHa AcKiHa Mpo «3alipKy Ha ABepsiX», sika He € MoTpibHa y OaraTbox
BUNAJKaX - KOJU cyciaum € nobpouecHumu, Komu 31011l Bce oHO 3MOXe
BIIKPUTHU ABEPi, BAKOPUCTOBYIOUU HOBITHi 3aCO0M MPOHUKHEHH . Takox
3aripka He 3aXMCTUTb Xa3siiHa BijJl 30BHILIHIX 3arpo3 - MOXeXi Ta 3aTor-
JIEHH S Tomo247

3a TakMX yMOB peaJjiizallis mpas JIOAMHU Ta TPOMaIsiHUHA Ha AOCTYN
no odiuiiiHUX TOKYMEHTIB crnpusie GOpMYBAHHIO MPaBUIbHOI MPaBOBOi

MO3MIIii cy6'€KTiB MiXKHApOJIHUX BiTHOCUH 3 TOTO YW iHIIOTO MUTAHHS.

Borarsipes B.B. T'nodanusanus npaea : apropedepar I1uc. HA COMCK. HaAy4. CTENEeHU JOK-
TopaHayk. M.,2012.25c.

Peters Anne. Propotionality as a Global Constitutional Principle. Handbook on
Global Constitutionalism. Edwar Elgar Publishing, Cheltenham und Northhampton,
Massachusets, 2017. P. 248-264.

Roznai Yaniv. Unconstitutional constitutional amendments: a study of the nature and
limits of constitutional amendment powers. P.217-218. URL: http://etheses.Ise.ac.uk/915/
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3a3HayeHa iiesd € CKJIaJHOIO He TiJbKU I BU3HAYECHHS il OpUINY-
HUMMU KaTEeropisiMu SIK KOHuenHi'i"248, ajie i 11t HOpMATUBHOTO 3aKpiljeH-
Hs, aIXe NOTPUMAaHHS MPUHIUIY MTPO30POCTi OOMeXeHe MOTOKEHHIMU
KoHcTuTy1it i 3aKOHiB nepxaB.

[lepmiuM i €AMHUM MiXHApOAHO-TIPABOBUM IHCTPYMEHTOM, IO
3aKpiNuB CHiBBiAHOIIEHHS MiXHapOIHOro TpaBa Ta KOHUEMNTY <«Ipo-
30picThb» (TpaHcMapeHTHiCTh), cTana KouBeHuiss Pamm €Bponu mpo
noctyn no odiuiiinux nokymeHtiB (KonseHnuis Tpomce; #5,2009; nani -
KOHBCHL[iSI)249.

Y KoHBeH1Iii BiAMOBiAHO 3aKpiMJieHO MpaBo JIOAUHU i TPOMaAASIHU-
Ha Ha A0CTyn 10 o¢iliiHUX TOKYMEHTIB, OKpecJieHi OCHOBHi (yHKIIii
Mpo30pocTi (TpaHcMapeHTHOCTi). B mokyMmeHTi ueil TepMmiH BOavyaeTh-
csl SIK KJII0UOBa XapaKTepPHUCTUKA HaJIeXXHOTO BPSITyBaHHS Ta iHAUKATOD
TOr0, YU € CYCIJIbCTBO BiIBEPTO AE€MOKPATUYHUM i TIIOPaATiCTUMHUM.
Lle TakoX € iCTOTHUM AJIsI CaMOPO3BUTKY HapOiB i peanizallii OCHOBHUX
npaB doauHu. OOMeXeHHS 3a3Ha4YeHOTO TMpaBa JO3BOJSETHCS TiIbKH 3
METOI0 3aXMCTYy MEeBHUX iHTEpeCiB HalioHaJbHOI Oe3MeKu, 3aXUcTy abo
npuBatHocTi. [IpaBo Ha HocTyn a0 oQilifiHUX TOKYMEHTIB TaKoX TIO-
CUJIIOE JIETITUMHICTh OpTaHiB MyOJiYHOI BAaAM Ta AOBipYy 10 HMX B ovax
rpoMancbkocTi. KOHBEHIIisI BCTAaHOBJIIOE MiHiMalbHiI CTaHAApTH, IO
MaloTh OYTM 3acTOCOBaHi Mpu peanizailii foctyny no odiliiHUX HOKY-
MeHTiB (¢dopMynsipu Ta TiaTa 3a OOCTyH A0 O(diliiHUX TOKYMEHTIB),
Teperisin MpoleAypyu Ta JAONATKOBi 3aXOnM, a TaKoX BOHA mepembavae
THYYKiCTh, 11O JO3BOJUTH He TiMbKW MOOYIyBaTH HaIliOHaJIbHE 3aKOHO-
NaBCTBO Ha ILIMX 3acafax, a i HagaThu HoMy 1ie OibImuit focTyn no odi-

LHiHHUX TOKYMEHTIB,

VYxpaina ninnucana Kousenuito Pagu €Bponu npo poctymn Ao odi-

. . . 250
HidHUX ToKyMeHTiB 12 kBiTHs 2018 p. .

248 Bianchi Andrea. Introduction: On Power and Illusion. The Concept of Transparency

in International Law. Transparency in International Law. Cambridge University Press,
2013. P. 5.

fad The Council of Europe Convention oh Access to Official Documents (27 November 2008,
Ne 205, 2009), URL: https://wvmcoe.mt/en/web/{»n"

250 Ilepeaik aepxkas, mo mignucaau ta parudikysanu Kousenuio Pagu €sponu npo no-
ctyn 10 odiuniiiaux nokymentis. URL: htlps://www.coe.mt/en/web/conventions/full-list/-/
.conventions/treaty/country/U?p_auth=TmvXvzjx
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AxtyanpHicTh KOHBeHIIIT MiAKpECIIOETHCS TUM, 11O B Hill 3a3Ha-
yaeTbcs: «...KOHCTUTYLii, HAiOHaNbHI 3aKOHU Ta IOPUCHPYAEHUid MO
Bciit €Bpomni 3apa3 BUM3HAIOTh NMpaBO Ha AOCTYN A0 odiliiHUX HAOKY-
MEHTIB... i Ile MPaBO TaKOX 3HAYHUM YMHOM BU3HAETHCSI HA MiXHApOMI-
HOMY DiBHi».

CBoelo yeproto, ocobsuBicTh KoHBeHIii mojsirae B TOMy, 1110 BOHa
me He Habyna YMHHOCTI, aaxe aas 1i patudikalilii HeoOxigHa 3roja
10 nepxaB-uyieHiB abo He-uyneHiB Pagu €Bponu. 02 xxoBTHS 2013 poky
B Pesomonii 1954(2013) IMapnameHTcbka AcamOiies 3akiaukaia IepxXas
no Patugikaiii 3a3HaueHoi KOHBEHHHZS]

XKoaHUM YMHOM HEe MOXHAa HENOOLiIHIOBAaTU BaXJIUBICTb paTudika-
uii KonpeHnuii Panu €Bponu Ta nepcnekTuBM, sIKi BOHA Hagae YKpaiHi
JneTanaizoBaHi MpaBoBi BUMOTM Ta CaHKIIil, 110 OYyAyTb 3aCTOCOBYBAaTHUCh
0 JepXaB-y4acHUIb. Y TOKYMEHTi MOJaNbIIOTO BIOCKOHAJIEHHS TaKOX
nmotpebye MexaHi3M MiXKHApOJHOTO MOHITOPWHTY 3a IOTPUMaHHSIM IIpaBa
Ha J0CTYyM N0 Oo(iuiiHUX TOKYMEHTIB.

Otxe, nns1 MixHapomHoi nmpaBocy0'ekiHOCTI YkpaiHu Ha maHoOMY
eTami po3BUTKY aKTyaJIbHUM BOAYAETHCS 3aKPITIEHHS MPUHIUITY TTPO30-
pocTi (TpaHCTIAapEeHTHOCTi) Ha KOHCTUTYLiMHOMY piBHI He JIMIIe B MeXax
npaBa Ha JOCTYN Ha iHQopMauilo, ane i yroCKOHaJleHHs HallioHaJIbHOTO
3aKOHOJABCTBay cdepi 3axucTty iHpopMalliiHUX paB TPOMaIsIH, Y OKpe-
MUX chepax CyCMiIbHOTO XUTTA Ta MpogOBXKEHHS pe(’popM252, 110 BUTUIU-
BalOTb i3 B3a€MOBiAHOCUH 3 €BporneiicbkuM Cow30M, a caMe - 3aKOHO-
naByoro 3a0e3reuyeHHs BUKOHaHHS YToau Mpo acoliauiio Mix YkpaiHolo,
3 OJlHi€l cTopoHU, Ta €BpornelicbkuM Coro3oM, €EBponeiicbKUM CMiBTOBA-
PUCTBOM 3 aTOMHOI €Heprii Ta iXHiMM IepxXaBaMUu-uieHaMUu (nani - YA).

Hanpuxknan, BeJbMM akKTyaJlbHUM BOAYaeThbCs MPUUHATTS 3aKOoHY YKpai-

PekOmennaunii Paaun €sponu N R (2002)2 «IIpo noctyn 10 opiniiHuX JOKYMEHTIB» Bij
21 mororo 2002 poky. URL: http://zakon0.rada.gov.ua/laws/show/994_a33

Tpuko3z E.H. MeXAyHAPOAHO-NIPABOBAs 3aKOHHOCTh (K MOCTAHOBKe npoodaemsl). Teopus
mexucdynapoonozo npasa. III 5(32), 2006. C. 7-10.
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Hu «[Ipo iHdopmallito IS COXKWBavYiB IIOJ0 XapYOBUX MPOAYKTIB», Te-
pendauyeHoro YA ta JlopoXHbOIO KapTolo YKpa'l'Ha—€C253.

[ligBonsiuM migcymMKu, BapTo 3a3HAYUTH, 110 AN YKpaiHu paTtudi-
kauist KouBeHuii Panu €Bponu npo pocTtyn a0 odiuifiHUX TOKYMEHTIB
cTaHe 0aratoo0ilg0400 MOJITUYHOIO MOMAI€I0, SIKIIO MPaBOBi MUTAaHHS
patudikauii Ta iMmaeMeHTalii il MOJOXEHb Yy 3aKOHOJABCTBO YKpaiHU
OynyThb y3roJXeHi He TiJIbKM Ha MiKHapOJAHOMY piBHi, aje i HallioHalb-
He 3aKOHOIaBCTBO OylIe THYYKUM, BiITOBiMHO MO MOTPed rpoMaasiHChKO-
ro CycniJibCTBa, 10 (GOpMy€eThCS B YKpaiHi.

Hagits xoua €CIIJI He BM3HAB 3arajJibHOTO MpaBa Ha AOCTYI IO
odiniiHUX MOKYMEHTIB, € KiJlbKa LiKaBUX Ta KapKOJIOMHUX CIIpaB, L0
MICTSITh TIEBHi oOctaBuHU, 3a gkux ctartsd 10 €KIIJ moxe BKaszyBaTu
Ha AOCTYI IO NOKYMEHTIB, IO BUIAIOTHCSI OpraHaMM MyOJiuHOI BJaau.
VY crarti 10 «CBOOOAA BUpaxKeHHS MOTJSANIB» €Bponeiicbkoi KOHBEHIIII 3
nmpaB J'[IO)II/IHI/I254 3a3HAYa€ETHCS, 1I0:

1) XoxxeH Mae mpaBo Ha cBoOOAy BUpaxeHHs morasaiB. Lle mpaso
BKJIIOYAa€ CBOOOIY HOTPUMYBATHUCS CBOIX MOMISIAIB, OAEPXYyBaTU i mepe-
naBaTu iHdopMalilo Ta imei 6e3 BTpyyaHHsI OpraHiB nepXaBHOI Biaaau i
He3alleXHO Bill KopmoHiB. Lla cTaTTs He mepemKkoaxae nepxkaBaM BUMa-
raTu JlilleH3yBaHHS NisIbHOCTI palioMOBHUX, TeJieBi3iiHUX abo KiHema-
TorpadiyHUX MiANMPUEMCTB;

2) 3milicHeHHSI IUX CBOOOM, OCKiJIbKM BOHO MOB's13aHe 3 000B'I3KaMu
Ta BilMTOBiAANbHICTIO, MOXe MiMJAraTh TaKuM (OpMaJibHOCTIM, YMOBaM,
oOMexXeHHSIM abo caHKIIisIM, SIKi BCTAHOBJIEHI 3aKOHOM i € HEOOXiTHUMH
B JI€MOKpPaTUYHOMY CYCIIiIbCTBI B iHTepecax HallioHaJbHOI 0e3MeKH,
TepuUTOpianbHOI 1iTicHOCTI a00 rpomMaachbkoi Oe3rnmeKku, Ajis 3anobiraHHs
3aBOPYIICHHSM YU 3JI0YMHAM, JJIS OXOPOHU 30POB'ST YA MOpasi, IS 3a-

XUCTY penyTallii Y4 nmpaB iHIIUX 0Ci0, AJs1 3amo0iraHHs PO3TOJOUIEHHIO

24 JIoOpoXKHsA Kapra 3aKOHOJABYOro 3a0e3meYeHHs BUKOHAHHSA Yrolu mpo acouniamio Mix
VYKpaiHow, 3 onHiei cropoHu, ta €sBponeiicbkum Cow3om, €BponeiicbKUM CHiBTOBA-
pUMCTBOM 3 aTOMHOI eHeprii i IXHiMU AepKaBamMu-4YJieHAMH, 3 iHWOi cToponu Ha 2018 -
2019 poku, URL: hrtys://vvTw.kmu.gov.ua/stora”
prioritetmkh-zakunoproeMyv-u-sferi

254 KoHBeHIis IPO 3aXKMCT NPaB JIOJAUHA Ta OCHOBHUX cBoGon 1950 p. URL: http://zakon2,

rada.gov.uaAaws/show]
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KoHpigeHUiiHOT iHbopMallii abo s MiATPUMAaHHS aBTOPUTETY Ta 0e3-
CTOPOHHOCTI cyz[y255

Oco06JuBOTrO 3HAYEHHS B I00ANbHOMY KOHCTUTYIiOHaNi3Mi HaOy-
Bae MpUHUUIN TnacHocTi. [Torogumocs i3 pocaimHukaMu A. BesiHKI Ta
A. Tletepc: K 3arajbHUM MPUHIIMI ITpaBa, IJaCHICTh CbOTOJHI 0COOJIUBO
CTOCYETHCS TIpaBaIIOIMHU Ha iH¢GopMallito, BiH MIpUTaMaHHUN He TIJIbKUA
MIiXKHapOIHOMY €KOHOMIYHOMY i MiXKHapOJIHOMY €KOJOTiYHOMY TIpaBy
(3rigHo ct1. 38 (1) ¢ CraTtyTy MixXkHapoJdHOTO Cyny OOH)256,

Y nponoBxXeHHs aHai3y MPUHIIMITY TPO30POCTi BAPTO MOTOAUTHUCH
i3 mo3uuieto I'. @epaycra B Tomy, mo «|T] exHosoriyHo-6araTi BUpPoO-
HULITBA 3aMUCJIOIOTHCS HA TUM, 110 0€3 iCHyBaHHS e(eKTUBHOI CUCTEMU
IHTenexTyanbHOI BJIaCHOCTI B KpaiHaX-pelernieHTax, nepeaaHi TeXHOJO-
rii MOXyTb OYTM BHUKOPUCTAHi K 3acCi0 KOHKYpeHIii MpoTu HUX (Tex-
HOJIOTiYHO-0araTux BUPOOHUIUTB - ABT.), OJJHOYAaCHO 3a0Mpalouyud B HUX
MOXJIMBICTh aleKBAaTHOTO MOBEPHEHHS 1X iHBeCTHuiﬁ/TeXHonoriI»257

B 2018 poui 3rinHo CneuianpHoro 3Bit 301 odicy ToproBoro mnpea-
crtaBHuka CIIA, B sKoMy npeacTaByieHi MOPiYHI OTJISAU HIOA0 3aXUCTY
iHTeJIeKTyaJlbHO1 BJJACHOCTI Y iHO3eMHUX TOPTiBeJIbHUX MapTHepax, Oyau
BM3HA4Y€Hi TOProBeJibHi MapTHEpPHU, SIKi HeageKBaTHO abo Hee(EeKTUBHO
3axuiialoTh abo 3a0e3MNeuyloTh MpaBa iHTEJEeKTYyalbHOI BJIaCHOCTI abo
HaBiTh HEe HAJAIOTh NOCTYIN Ha PUHOK aMepUKaHCHKMM iHHOBalopaMm Ta
TBOPLSIM, 1110 € MOPYLIEHHSM iX MpaB iHTEJIEKTyaJlbHOiI BJ1aCHOCTi. 3a3Ha-

YyeHi JAepkaBu 3rpylnoBaHi y crneuiaibHi cnucku - Konrpoabuuit Criu-
!

9 &

255 Peters Anne. Propotionality as a Global Constitutional Principle. Handbook on
Global Constitutionalism. Edwar Elgar Publishing” Cheltenham und Northhampton,
Massachusets, 2017. P. 248-264;

256 Peters Anne. Der Internationale Schutz der Menschenrechte: Risiko und Chancen aktueller
Ausweitungen, Rechtund Willkiir. Tubingen: Mohr Siebeck. 2012. P. 87; Craryr MiXKHa-
poanoro cyny OOH. URL:https://www.icj-cij.org/files/st™"
court-ru.pdf.

257 Verhulst Hans. International trade in technology - licensing of know-how and trade

secrets (June, 28,2018). URL: http://vvvw.wipo.int/sme/en/documents/trade_technology_
fulltext.hunl
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cok Ta [IpioputetrHuit Konrpoabuuit Cnucok. 3a 3BiToM, YKpaiHa 3Ha-
xonuthesl y [IpiopuretHoMy KoHTposbHOMY CHMCKY Mg HOMEpOM 12258.

BupimanbHuM € Te, 110 HOBUM 3aKOH YKpaiHU CTOITh Ha 3aXUCTi
Mpo30poi, YeCHOi Ta nmepeadadyyBaHOi CUCTEMU KOJEKTUBHOTO yINpaBliH-
Hs Ha 0a3i posiaTi

Posymitoun BuieBkaszaHMil (akr, YKpaiHa SIK JepKaBa-pelemnieHT
TpaHcdepy TEeXHOJIOTiil Mpalmoe Hal CTBOPEHHSIM CHJIBHOI CUCTEMU
iHTeNMeKTyalbHOI BIACHOCTI, sIKa CBOEIO YepTOi0 JomoMarae 3abe3neuyuTu
3aXUCT MpaB iHTEJEeKTyaJlbHOI BJIaCHOCTI.

AK aKTUBHUN YYaCHUK MiXXHapOAHUX BiTHOCUH, YKpaiHa € 4JIeHOM
BcecBiTHbOI opranizauii iHTenekTyanbHOl1 BiacHocTi (mani - BOIB;
Ykpaina HaOyna uieHcTtBay 1970 poui y ckinani CPCP)260, MixHaponHoi
nateHTHoi cuctemu - 3 1901 pOKy26], CBiTOBO1 opraHi3auii Topribii -
3 2008 poky.

YKpaiHa TakoX € ydyacHUIIel0 HacTynmHUX yroja min erigoro BOIB:

- Ilapusbka KoHBeHIis 1883 p. mpo 3aXMCT MPOMUCIOBOI' Blac-
HOCTI;

- bepHcbka KoHBeHIiss 1886 p. Mpo 3aXMCT JiTEpATypPHUX i XYTOX-
HiX TBOPIiB;

- Puwmchbka KoHBeHIig 1961 p. Mpo 3aXMCT BUKOHABIIIB, BUPOOHU-
KiB (poHOTpaM Ta opraHizalliit eipHOTO MOBJIEHHS;

- BamwuHrroHcekuit morosip 1989 p. mpo iHTenekTyalibHy Biac-

HIiCTb CTOCOBHO iHTETPOBaHUX MiKPOCXEM Ta iH.

18 International intellectual property alliance (EPA): 2018 Special 301 report on copyright
protection and enforcement: Ukraine, (July 1, 2018, 14:23). URL: https.7/ustr.gov/sites/
default/ffles/ﬁles/l’fess/Reports/ZO18%205pecial%20301.pdf

5 IIpo edpekTHBHE ynpaBjiHHSA MailHOBMMHU NPaBaMM NMPABOBJACHUKIB y chepi aBTOPCHLKOro
npaBa i (a60) cymixxuux npas: 3akon Ykpainu Ne 2415-VIII Bix 15 rpasus 2018 poky. Bi-
nomocti Bepxosnoi Pagu (BBP). 2018. Ne 32. Cr. 242.

* Convention establishing the World Intellectual Property Organization. July 14, 1967, 828
U.N.T.S. 3. URL: ht"s://treaties.un.org/doc/Publication/UOTSA/olume%20828/volume-
828-1-11846-English.pdf.

1 World Intellectual property organization website, The International Patent System (June
28, 2018,17:13). URL: ht"://www.wipo.int/pct/en/pct_contracting_states.html;

* URL: ht*://www.wipo.mt/treaties/en/ShowResults.jsp?conntry_id=177C
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CynoBa pedopma B YKpaiHi Hajzajsa MOUWTOBX AJISI CUCTEMHOTO TIO-
KpalieHHs 3axUCTy TpaB i cBoOOA JTIOAWHM i rpoMaAsTHUHA, 30KpeMa
MnpaB iHTEJEKTyaJlbHOI BJIACHOCTI.

3 MeTol0 NMpUBEIeHHS YKPailHChbKOTO 3aKOHOAAaBCTBA Y BiAMOBIAHICTD
10 MiXKHapOJAHUX CTaHAApTiB Ta aganTaililo 1o 3akoHonaBcTBa €C, Bep-
xoBHa Pana Ykpainu yxBajiuia Aekinbka 3aKoHiB: 3akoH YkpaiHu «IIpo
BHeceHHs 3MiH go KoHcTuTyuii Ykpainu (uomo HpaBOCYI[I[ﬂ)»263 i 3a-
KoH Ykpainu «IIpo cymoycTpiit Ta crartyc CYI[I[iB>>264, aKi mependayunu
CTBOpPEeHHS Buimoro cyay 3 muTaHb iHTeJIEKTyaJlbHOI BJACHOCTI (masi -
BCIIIB).

Busznanuii Ykasom [lpesunenta Ykpainu «I1po yrBopeHHs Buinoro
cyly 3 MUTaHb iHTeJeKTyalbHOi BiaacHocTi» (mani - BCIIIB) ~, BCIIIB
K creliani3oBaHUM cya Mepuioi iHCTaHLil Mo cnpaBax y cdepi aBTOp-
CbKMX TIpaB, TOPTiBEJIbHUX MapOK i MaTEeHTiB, Bilirpae cCUCTEMOYTBOPIO-
04y KJIIOUOBY pOJib y MOKpallleHHI TpaBOBOI CUCTeMU YKpaiHU.

30 BepecHs 2017 poxy Buma Ksanidikauitina Kowmicis Cyanis
YKpaiHu oroJjiocujaa po NpoBeleHHsI KOHKYpPCY Ha 3alHATTS 21 BakaHT-
HOro Micusi Ha mocafi cyani Bumoro cyay 3 mutaHb iHTeJEKTyalabHOI
BJIACHOCTI 3 MiclIe3HaXoaXeHHsIM Yy M. KuiB.

3akoH YkpaiHu «[Ipo BHeceHHs 3MiH A0 TOCIOAAapChbKOro Tpolie-
CyaJbHOTO KOHIeKCy YKpaiHW, UHMBIiTbHOTO TIPOIECYaTbHOTO KOHEKCY
VYKpaiHu, KoaeKCcy aaMiHiCTpaTUBHOIO CYNOYMHCTBA YKpaiHU Ta iHIIUX

3aKOHOIaBYMX aKTiB» N 632 Bif 03.10.2017266 YHic 3MiHu A0 4. 2 cT. 20

IIpo BHeceHHs 3miH A0 Koncrurynii YVkpainm (mono mpasBocynnsi) : 3akoH YKpaiHu
Ne 1401-VIII Bix 2 yepBus 2016 poky. Bidomocmi Bepxoenoi Padu, 2016. Ne 28. Cr. 532
IIpo cynoycTpiii Ta cratyc cynniB : 3akon Ykpainu Ne 1402-VEH Bix 2 yepBus 2016 poky.
Bidomocmi Bepxoenoi Paou Ykpainu. 2016. Ne 31. Cr. 545.

IIpo yrBopeHHss Bumoro cyay 3 nuTaHb iHTeleKTyalbHOI BiacHocTi: Yka3 IIpe3unenra
VYkpainu Ne 299/2017 Bix 29 Bepecus 2017 poky. URL: https://zakon.rada.gov.ua/laws/
, show/299/2017

3akon YKkpainu «IIpo BHeCeHHs 3MiH 10 rOCNOAaPChKOro NPOUEeCcyalbHOro KojJeKkcy YKpai-
HHM, LHMBIiJTBHOrO NMpoHecyajJbHOro KoleKcy YKpaiHM, KoJeKCy aJAMiHiCTPaTHBHOro cyno-
YMHCTBA YKpaiHM Ta iHIIMX 3aKOHOAABYUX aKTiB» Ne 2147-VJJI Bin 3 xoBTHsa 2017 poky.
Bidomocmi Bepxoenoi Padu Yxpainu (&BP). 2017. Ne 48. Crt. 436.
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locnogapchkoro TmpolecyanbHOTO KOAEeKCY YKpaiHM CTOCOBHO IOpHC-
aukuii BCIIB>.

Bumuit cyn YKpaiHu 3 nUTaHb iHTEJEKTYyaJlbHOI BJACHOCTI pO3IJsi-
Jla€ CIpaBU LIOAO MpPaB iHTEJNEKTYaJlbHOI BJIACHOCTi, 30Kpema:

1) cipaBu y criopax IIoAo0 MpaB Ha BUHAXiN, KOPUCHY MOIETb, TPO-
MMCJIOBUM 3pa30K, TOProBeJbHY MapKy (3HaK AJsl TOBapiB i mocayr), Ko-
MeplliliHe HaliMeHYBaHHS Ta iHIIMX NpaB iHTEJEeKTyalbHOI BJIACHOCTi, B
TOMY YHCJIi IIOI0 TpaBa MOMEepPeaHbOT0 KOPUCTYBAHHS;

2) cripaBU y cropax IIOA0 peecTpalii, oOJiky MmpaB iHTedeKTyalb-
HO1 BJaCHOCTi, BU3BHAHHS HEAIMCHUMMU, TIPOJOBXKEHHS Aii, JTOCTPOKOBOTO
MPUTIMHEHHS MaTeHTiB, CBiMOLTB, iHIIMX aKTiB, 110 MOCBiAUYIOTh a00 Ha
mifcTaBi SKMX BUHUKAIOTH Taki MpaBa, abo sKi MOpYyIIyIOTh Taki mpaBa
YK MOB'sI3aHi 3 HUMU 3aKOHHI iHTepecHu;

3) cipaBU MpoO BU3HAHHS TOPTOBEJbHOI MapKU 100pe BiToMOI0;

4) cipaBu y crmopax II0g0 MpaB aBTOpa Ta CYMiXHUX MpaB, Y TOMY
YUCIi CITopax MO0 KOJEKTUBHOTO YIPaBIiHHI MaiilHOBUMU TTpaBaMU aB-
TOpa Ta CYMiXHWMU TIpaBaMu;

5) cnpaBu y cnopax IIOAO0 yKJagaHHS, 3MiHU, pO3ipBaHHS Ta BU-
KOHaHHS HOTOBOPY WIOAO pPO3MOPSAXEHHS MaWHOBUMU TIpaBaMu
iHTeJIeKTyaJbHOT BJIAaCHOCTi, KOMepIiliHOT KOHIIeCii;

6) crmpaBu y crmopax, sSKi BUHHUKAIOTh i3 BiIHOCHH, MOB'SI3aHUX i3
3aXMCTOM Bil HeJOOPOCOBICHOI KOHKYpPEHIii, LI0J0: HEMpaBOMipHOTO
BUKOPUCTAHHS MO3HAUYEeHb 200 TOBapy iHIIOTO BUPOOHUKA; KOMiIOBAHHS
30BHIIIHBOTO BUTJISIAY BUPOOY; 30MpaHHS, PO3TOJOIIEHHS Ta BUKOPUC-
TaHHS KOMepUiiHOI TA€MHMUILi; OCKApXEeHHS pillleHb AHTUMOHOMOJbHO-
ro Kkomitetry YKpaiHu i3 BUZHAUEHUX [IUM MYHKTOM MUTAHb.

binbuie 25 pokiB BupilleHHSIM croopiB y cdepi 3axucty mnpas
iHTeJIeKTyaJlbHOT BJIaCHOCTI OpakyBajo MPO30POCTi.

Ax 3a3zHavatoTh pnociigHuku T. Kotbe i M. TemmepMmaH, «IigHe-
CEeHHs iHTeJeKTyaJlbHOI BJIACHOCTI Ha piBeHb MiXHapoJdHOTO TpaBa, y
HaMaraHHi CKOOpPAMHYBAaTU Ta HaBiTh rapMOHi3yBaTH pPi3Hi NMpaBOBi IMO-

267 w N
Tocnoxapcbhkuii npouecyaidbHuil Kogeke Ykpainu: 3akon, Koanekc Ne 1798-XII Bin 6 xoB-

THa 1991. Bidomocmi Bepxoenoi Padu Ykpainu (BBP). 1992. Ne 6. Cr. 56.
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pAAKY 3 TO3UIii CIYyryBaHHSI TpaHCHalliOHAJbHI i cTpiMKO riaobanizo-
BaHil €eKOHOMilli, TPU3BEJIO OO0 TOrO, IO MPO30PiCTh OTpUMaia AoJaT-
KOBi pycu 1032 KIAaCUYHUX MepeKOHaHb NMPO MyOTiYHICTh Ta JOCTYM IO
npaBocynuH»268

3 Mmetolo npuBeaeHHs npouenyp BCIIIB y BinnmoBigHicTh MpUHLIMU-
nmaM JIOBipU 10 cyly Ta Mpo3opocTi, 3akoH YkpaiHu «IIpo cymocycrpiii
Ta CTaTyc cyz[z[iB>>269 3aKpinUB MOHATTS €IWHOI CynoBol iH(popmMmaliitHOI
(aBTOMAaTHU30BaHOi) CUCTEMU.

3TigAHO 3 MOJOXEHHSIMU CT. 15—1,«...y cynax, Buuiit pani npaBocyn-
ns1, Bumiit kBanidgikauiiiHiil komicii cyaniB Ykpainu, JepxaBHiii cyqoBii
anaMiHicTpauii YkpaiHu, iXx opraHax Ta miapo3sninax ¢GyHKUioHye €anHa
cynoBa iH(popMamiiiHO-TeJeKoMyHiKallifiHa" cucTeMa, 10 3abe3Ieyye:

1) BeleHHS eJeKTPOHHOIo MiJOBOJICTBA, B TOMY 4YMCIi pyX eJeK-
TPOHHUX JOKYMEHTIB y MeXax BiAMOBIAHUX OpraHiB Ta YCTAaHOB Ta MixX
HUMU, peecTpalilo BXiTIHUX i BUXIIHUX NTOKYMEHTIB Ta €TamiB iX pyXy;

2) ueHTpagizoBaHe 30epiraHHs MpolecyaJbHUX Ta iIHIIUX JOKYMEH-
TiB Ta iH¢opmMalii B equHii 06a3i faHUX;

3) 3axulieHe 30epiraHHs, aBTOMaTU30BaHy aHAJITUYHY i CTATUCTUY-
HY 00poOKy iHdopMmallii;

4) 30epexXeHHsI cOpaB Ta iHIIMX JAOKYMEHTIB B e€JEKTPOHHOMY
apxiBi;

5) oOMiH fOKyMeHTaMu Ta iHpopMalieo (HaaCcUIaHHS Ta OTPUMaH-
HS IOKYMEHTiB Ta iHdopmallii, crijibHa po6oTa 3 TOKYMEHTaMM) B eJleK-
TPOHHIK ¢opMi MiX cymamu, iHIIMMU OpraHaMu CUCTEMMU IpaBOCYAAs,
y4aCHUKaMHM CyJOBOTO MPOIECy, a TaKOX MPOBeNeHHs BimeoKoHbepeH-
1ili B peXXHUMi peaJbHOTO Yacy;

6) aBTOMaTH3alio poboTHu cyniB, Bumroi paau mpaBocynns, Bumioi
kBanidikauiiitHol kowmicii cyauiB Ykpainu, JlepxxaBHOi CymoBOi aaMiHi-

cTpalii Ykpainu, ix opraHiB Ta migpo3aiiB;

Cottier Thomas, Temmerman Michelangelo. Transparency and Intellectual Property in
International Law Transparency in international law. Cambridge : Cambridge University
Press,2013. P. 198.

IIpo cynoycTpiii Ta craryc cynniB: 3akon Ykpainu Big 02 yepBus 2016 poky Ne1402-VIII.
Bioomocmi Bepxoenoi Padu (73APJ. 2016. Ne 31. Cr. 545.
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7) dopMyBaHHS i BeleHHS CYAAiBCbKOTO NOChE (IOChE KaHAMIATA HA
nocaay cyani) B eJeKTpOHHIiN (popmi;

8) BigmaneHuit 1oCTyn KOPUCTYBauiB 1i€l cUCTEMU N0 Oyab-sIKOI iH-
¢opmalii, o B Hiil 30epiraeTbcs B €1eKTpOHHIiNM (opMi BinmoBigHO no
nudepeHIiioBaHUX MpaB OOCTYNY;

9) BU3HauUeHHs cyanai (Cyiai-AomnoBigaya);misi po3risily KOHKPETHOI
CIIpaBU y MOPSAAKY, BU3HAYEHOMY MPOLIECyaTbHUM 3aKOHOM;

10) no6Gip oci® aast 3ampolleHHs 00 y4yacTi y 3MiliCHEHHI MpaBocyI-
ISl SIK IPUCSIKHUX;

11) po3noain cnpaB y Buniiii kBanidikauiiiHiii komicii cyaniB Ykpai-
Hu, Buuiiii pani npaBocyaas, ii opraHax;

12) aymio- ta Billeodikcauito cymoBux 3acimaHb, 3acimaHb Bumioi
kBanidikauiiiHoi xomicii cynaiB Ykpainu, Buimoi panu mpaBocyaas, ii
OpraHiB, iX TpaHCTIOBaHHS B MepeXi |HTepHeT y Mopsnky, BU3HAUYEHOMY
3aKOHOM;

13) BeneHHS €IMHOTO JEPXABHOTO PEECTPY CYMOBUX pillleHb;"

14) dyHkuioHyBaHHs odiliiiHOrO BeO-mopTady CyaoBOi BIalu
Ykpainu, BeO-caiitiB Bumoi panu npaBocynns ta Buimoi kBamidikamiii-
HO1 KoMicii cynniB YKpaiHu;

15) dyHKIiOHYBaHHSI €AMHOTO KOHTAKT-1IEHTPY AJS YIpaBAiHHS 3a-
MUTaMU, iIHIIUMU 3BEpHEHHSIMH;

16) MOXJIMBICTH aBTOMaTHU30BaHOI B3aeMOIl i€l cucTeMu 3 iHIIM-
MM aBTOMATM30BaHMMU, iHGopMaliiHUMU, iHGOPMaLiiHO-TEeIEKOMYHi-
KallilHUMHU cUcTeMaMU OpTaHiB Ta yCTAHOB CUCTEMU MPaBOCYIIsl, Opra-
HiB MpaBoOMoOpsnKy, MiHicTepcTBa I0CTULil YKpaiHU Ta MiATTOPSIAKOBAHUX
ioMy OpTaHiB Ta yCTaHOB;

17) MOXJIMBICTb yUaCHMKaM CIIpaBM, SKi MalOTh HaMip B3SITU y4acTb
y CYIOBOMY 3aciaHHi B pexXuMi BineokoHpepeH1ii, 3aBUacHO mepeBipsi-
TH B TECTOBOMY peXUMi 3B'SI30K i3 cymoM;

18) inmi ¢yHkuii, nependaueHi [lomoxeHHsIM npo €AMHY CyIOBY
iHDopMaliiHO-TeIeKOMYHIKalliiHy CUCTEMY».

BimnmosinHo mo 4. 8 cr. 6 TTIK Ykpainu, peecrpawisg B € 1uHii cy-
NOBilt iH(opManiliHO-TeJleKOMYHiKalliliHili cucTeMi He TTo30aBJis€e MpaBa

Ha MOJaHHYI NJOKYMEHTIB 10 cyay B mamnepoBiii ¢opmi. 3rinHo i3 4u. 4 cT.
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6 TTIK, ennHa cymoBa iHpopMaLiiHO-TeJeKOMYyHIiKallilHa cucTeMa Bil-
MOBiIIHO O 3aKOHY 3abe3rneuyye OOMiH NOKyMeHTaMu (HaICHJaHHS Ta
OTPUMAaHHS JOKYMEHTIB) B €JIeKTPOHHIl dopMi MiX cymamu, Mix cyaom
Ta y9aCHUKAaMU CYIOBOTO MPOIECy, MiX yIaCHUKaMU CYIOBOTO IpoOIecy,
a TakoxX (ikcyBaHHSI CyJOBOTO IMpPOILeCYy ¥ y4acTh YYaCHUKIB CYIZOBOTO
Mpolecy y CyIoBOMY 3acilaHHi B peXHMi BigeoKoHdepeHIii

[MonoxeHHss mpo €AMHY cynoBy iH(opMaliliHO-TeJeKOMYHiKalliii-
HY CUCTEMY 3aTBEPAXYEThcS BuIoio pamoio mpaBocynis 3a MOTAHHSIM
JepxaBHOI cynoBoi anMiHicTpauii YKkpaiHu Ta micias KoHcyJbTalii 3 Pa-
010 cynniB YKpaiHu.

Hakazom [lepxaBHoi cynmoBoi aaMiHicTpauii YkpaiHu Big 2 Oepes-
Hs 2018 poky Ne 99 mono 3a6e3meuyeHHs] CTBOPEeHHS i GYHKIIOHYBaHHS
€n1Hoi cynoBoi iHGopMalliitHO-TeIeKOMYHIKalliiHOI CUCTEMU, aAMiHi-
cTpaTopoM Ta po3pooHuKoM €CITC Bu3HaueHO AepXaBHE MiANPUEMCTBO
«IHpopmaniitHi cynoBi cuctemu». Il «IHdopmaliiiHi cynoBi cucreMmu»
nmiaroToBuo npoekt Konuemnuii modbynoBu €auHoi cynoBoi iHpopmartiii-
HO-TeJeKOMYHiKalliiHOI CUCTEeMHU, SIKUI 3aTBepAXXeHO Haka3oM JlepxaB-
Hoi cynmoBoi agMiHicTpanii Ykpainu Big 13 xBitTHa 2018 poky Ne 186. 3
METOI0 JOTPUMAHHS MPUHIUITY TPO30POCTi Ta TTACHOCTI JOKYMEHT OYI0
noseaeHo O Bimoma Bumnoi pagu mpaBocynasi, BCiX CymiB, TepUTOpialib-
Hux ynpasiinb JCAY Ta onpuitoaHeHo Ha caiTi I[CAY2 .

BinoMo, 110 MpUHIIMIT MPO30POCTi iCHYE MOPSA i3 MPaBOM JIOAUHU
Ha iHpopMmaunito. JocrigHuk Moxan KinaapeH 6auuTh e «CYCILCTBO» SIK
«...0BUTYH JAJs 30iJbIIEHHSI MEeBHOI KiJbKOCTI Mpo3opocTi abo (11och
Mo iHIIOMY BU3HAuYeHe) SIK ABUTYH IS BiggajleHHS KiHLiB abo mesaKux
KiHIIiB, MOB'SI3aHUX i3 KOHIICIIIi€I0 TpaHCHapeHTHOCTi»272. M. Knapen

Takox cTBepnXye; 1o «po3BuToK Hopm iHpopmauiiiHOT mpUuBaTHOCTI, 1€

Tocnoxapchkuii npouecyaidbHuii Kogeke Ykpainu: 3akon, Kogekc. Ne 1798-XII Bix 6 xoB-
THa 1991. Bidomocmi Bepxoenoi Padu Ykpainu (BBP). 1992. Ne 6. Cr. 56.

IIpo 3arBepaxkenns Konunenuii €Exunoi cynosoi mpopmaniiiHoi-TeleKOMYHiKaniiiHoi cuc-
Temu : Haka3 /lepxkaBHoi cynosoi aaminicrpanii Ne 168 Bin 13 ksiTusa 2018 poky. URL:
https://dsa.court.gov.ua/d"a/mshe/esits/asdfg

Klaaren J. The Human Right to Information and Transparency. Transparency in
international law. Cambridge : Cambridge University Press, 2013. P. 225.
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iHIWBiM MOXe 3aCTOCYBaTH MEeBHI TIpaBa Ta HOPMH, MOXe OYTH PO3TJISTHY-
TO SIK BiIlBOPIT BiJ MpPO30pOCTi»

Y uboMy ceHci «llikaBUM ypoKOM» Ha TeMy «IlpaBa iHAMBiga Ha
NMPUBATHICTh Ta 3aXUCT JaHUX B yac riobaiizauii» € cripaBa bapbyaec-
uy npomu Pymynii (Barbulescu v. Romania) Bin 12 ciuua 2016 poky,
CTOCOBHO HATJISIy 32 BUKOPUCTAHHSM iHTEPHET-pecypciB Ha pobouoMy
MiCHi274.

I[Mopsn i3 uuM, rpoMalasiHM AepXkaB CBITY OaxawTb, 100 iX «OH-
JlaiiH iHTepHeT» mpaBa OyJM TaK caMO HaAillHO 3aXMIIeHi, K i iX «od-
naiH» npaBa. HJocninHuk I. IlepHic ctBepakye, 1o «IHTepHeT npomno-
Hy€ HaM JIBi TiCHO TMOB'SI3aHi MO3MIiT OAO0 PO3YMiHHS TJIOGAJIbHOIO
KOHCTUTYLiOHANi3My: 1) mocBim IHTepHeT ympaBJIiHHSI MOXe HalaTu
HaM 3HaHHS MMPO HOBi GOpMU HEypsIIOBOTO HOPMOTBOPYOTO TPOIECY;
2) TakoX TPOINOHYE HaM MyOJiuHy cdepy, NoTpiOHY 51 e(EeKTUBHOTO
OyInyBaHHSI KOHCTPYKIIii Ta JIETITUMHUX TPOIECiB NI KOHCTUTYIOBAHHS
r100ajibHOI MOJTITUYHOIL Cl'[iJ'II)HOTI/I»275

BonHovyac BapTo MiAKpecJUTH, 110 B pe3yabTaTi MOCHIAXEHHS
BIUIMBY iH(poOpMaLiiiHMX TEXHOJOTiil Ha CTaHOBJEHHS TIJI00AJbHOTO
KOHCTUTYIiIOHAi3My BUSBJEHO, 11O 1Ile 6araTo MUTaHb MOTPeOYIOTh Ha-
YKOBOi apryMeHTallii i B €éBporneichKiili cynoBiii cucrteMmi, Ha 11O i po-
OUTbCSI 3HAYHUI HATOJIOC Y NaHOMY IOCIiIKEeHH].

Ak 3azHavae pocinigHuk A. 3. MaHUK, «..AKTyalidylouu npooJje-
MU BiJIbHOTO IpaBO3HaxoIXeHHs, €. Epiix HaroJyiomyBaB Ha moTpeOi
CTBOPEHHST HOBOTO MiAXOMy, IO CIIPSIMYyBaB OU 3yCUJIJIsl 3aKOHOIAaBCTBa
Ha CyIOBY INMpPaKTUKY; MOJ0JaB OM PO3PUB MiX 3aKOHOM i (haKTUUHUMHU
CYCHUIBHUMMU BiTHOCUHAMU, CIIPOMITCsI OM TIPUCTOCYBATHU NIPABO O KUT-
TeBUX peaniit... €. Epnaix BBaxaB, 110 MpaBocymas - Lie iHAYKTUBHUK
npoiec BUpOOJEeHHs MPaBOBUX HOPM Yy 3pOocCTaloyiil mpomnopiii; noaioHo

IO TOTO, IK GOPMYIOTHCS TOKTPUHU €KCIIEePUMEHTaJIbHOT HayKu, popMy-

m Tam camo. P. 237.

274 Barbulescu v. Romania, ECHR (2016), application no. 61496,/08,12 January 2016.

75 Pernice I. Global Constitutionalism and the Internet. Taking people seriously. HUG
Discussion Paper Series, 2005. Ne 1. P. 11. .
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€ThCS i TIpelleleHTHEe MPaBo - IIJISIXOM 3aCTOCYBaHHS IMpaBa o0 06CTaBUH
KOXHOI crpaBu»

Y 1bOMYy KOHTEKCTi MOTrOAMMOCH i3 YECbKUM AOCHifHUKOM JIX.
[IpibaHoM, sIKMii 3a3HaYae, 110 <«KOHIETIis Epnixa277 Mpo XWBE Ipa-
BO» OTpuMaja iHme (GopMyTlOBaHHS sSK TakKa, IO O3HA4Ya€ IpoIiec
CIIOHTAHHOI rpudughikayii Ta HaBITh KOHCTUTYILiOHaMi3alii pi3HUX
CeKTOpiB r100ajibHOI CIiJILHOTU 0€3 JOepXaBHOTO yCcTpowo (Komepilis,
iHTeNeKTyalbHa BIACHICTh, IHTEPHET, CIIOPT, 3aXMCT HAaBKOJIUIIIHLOTO Ce-
penoBuia Toulo). lodbpe 30ynoBaHa TeopeTUYHA CEMaHTHUKa, sIKa 3a3Ha-
yae, wo kKoHuenuis Epiaixa npo xuBe Ta jericiaTuBHe MpaBo, MOBaXxHe
MnpaBo B [Iii Ta MpaBO y KHUXKaX, NIOMOBHEHAa HOBUMMU BiAMiHHOCTAMHU,
TaKUMU SIK M'sKe/XOpCTKe IMpaBo, HallioHaJlibHe/ypsiaoBe/TpaHCHAliO-
HaJlbHE YNpaBJiHHS, a TakKoX JepXaBHUU/UUBIAbHUN TI00anbHUK
KOHCTI/ITyuiOHaJIi3M>>278

2.3. KoncTuryuiiiHi MmexaHi3mu peaJjiszanii
JIepP2XKaBHOTO CyBepeHiTeTy
y cBiTOBOMY rj00aji3oBaHOMY NpPOCTOPi

IMIpoTrsirom nepmoro aecsatTupivust XXI cT. BeJIMKOro 3Ha4eHHs y TMpo-
1eci po3BUTKY CBIiTOBOI CIMiJILHOTU HaOyAM TakKi iMaHEHTHIi Mmpolecu, K
iHTerpaiisi Ta rinobaji3aliss MiXxaepXaBHUX BiIHOCUH, iHTeHcudikauis
CBITOBUX TOCINOAApChbKUX 3B'SI3KiB, CIIBPOOITHULITBO AepXaB 3 METOIO

BUKOHAHHA HpOBiﬂHI/IX 3aBlaHb CTO)'[iTT}I, a caMe: 60p0TI)6I/I 3 TEPOPU3-

Maunuk A.3. Buenns €. Epuaixa npo «KuBe npaBo» i cyyacHe MikHapoane npaso. Zbornik

prispevkov z medzindrodnej vedeckej konferencie «Prdva a slobody iloveka a obcana:

mechani: s ich imple ie a ochrany rdznych oblastiach prdva». 19-20 Septembra
2014. Paneuropskavysokaskola,2014. C.267.

€pren Epaix (1862-1922) - BcecBiTHbO BiZOMHIl HAYKOBENb-KPHUCT, MEeAArOr, PEKTOp
YepHiBebKOro yHiBEPCUTETY, OCHOBOMOJOXKHHK «IIKOJHU BiIbHOrO mpaBa» Ta PO3POOHUK
Teopii «BiIbHOrO CynAiBCbKOro 3HAXO/JKEHHs npaBa».

Pfibafi Jiff. Sovereignty in Post-Sovereign Society: A Systems Theory of European
constitutionalism. Ashgate,2015.P.102.
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MOM, TIOMepeaXeHHSs Ta MOoJ0JaHHS HaCHiIKiB MPUPOIHUX KatacTpod i
cBiTOBOI (hDiHAHCOBO-EKOHOMIYHOT KpU3U, 60POTHOU 3 OITHICTIO TOLIO.

3pOoCTaHHS YUCEJIbHOCTI 3a3HAYEHUX I[NOOaJbHUX MpoOJeM Mpu-
3B€JIO 10 TOrO0, 11O AepXaBU MOovyald NMeperaBaTu YaCTUHY CBOiX MOBHO-
BaXeHb 3 eJIeMEHTaMU NepPXKaBHOIO CyBEpPEHIiTEeTYy CTBOPIOBAHUM HUMU
BiIMOBIAHUM MiXHapoJAHUM opraHizauisiM. Lle cBoelo yeproio mnpusBe-
JIO 10 po3IIMpeHHs cep MiKHApOAHOTO CIiBpOOITHUIITBA Ta BUSHAHHSI
HeoOXigZHOCTi eKBiBaJIEeHTHOIO MiXXHapOJAHO-TIPaBOBOTO peryjJloBaHHS. 3
OMJISIAY Ha e, Bce Oiiblle 3HAHUX BYEHUX Ta BUAATHUX MOJITUYHUX [i-
SI4iB MOYMHAIOTh aKTUBHO AUCKYTYBaTH 3 MpoOJIeMaTUKU MOSIBU HOBOi
MOJIITUKO-TIPaBOBOI ileoJioTii, MoB's13aHO1 31 cTBOpeHHSIM HOBOT KoHCTU-
TYUii 1Jis8 nepxaB CBITY - IJI00aJbHOTO KOHCTUTYLiOHATi3MYy.

JAuHaMika po3BUTKY CYCHiJIbHMX BiIHOCWUH Yy Hallliii nepxkaBi Mo-
Kaszajla BaXJIMBICTh KOHCTUTYLiiHO-NIpaBOBOTO 3abe3reueHHsI YKpaiHu
B iHTerpamiiiHux mpouecax. MyHKIil0 BU3HAUYeHHs BIUIMBY HOpM KoH-
CTUTYIIi1 HA CYCMiJIbHi BIIHOCUHU Y BITYM3HSAHINM Haylli BAKOHYE MOHSTTS
«KOHCTUTYILililHE peryjloBaHHS», LIO0 € MOKa3HUKOM BaXKJIMBOCTi yxBa-
JIEHHS Ta BHECEHHS monpaBok 10 KOHCTUTYLiI B cydacCHUX iCTOPUYHUX
pearisx.

Hiicno, B KoHcTturyuii Ykpainu icHye ctarts 2 B Po3nini «3aranbHi
3acallu», sika 3a0e3TMeUy€e npuHyun mepumopianvroi yirichocmi ma Hedo-
mopkannocmi. 3MiHU 0 po3ainiB «3arajsbHi 3acangu», «Bubopu, Pede-
peHaym» i «BHeceHHs 3MiH 10 KoHcTUTyliT YKpaiHU» 3aTBEPIXYIOTHCS
BCEYKpPAaiHCbKUM pedepeHIyMOM, SIKMU MPOTroJOLIYyETbCS 32 HAPOAHOIO
iHilliaTUBOIO HAa BUMOTY HE MEHIUI SIK TPbOX MiJIbIOHIB rpoMaisiH YKpai-
HU, SIKi MalOTh MIpaBa rojocy, 3a yMOBU, IO MiAMUCHU UIOA0 MPU3HAUYEHHS
pedepeHaAyMy 3i0paHO He MEHII SIK Y IBOX TPETHUHAX obJyiacTeil i He MeH 1l
SIK IO CTO TUCSY IMIiANUCIB Y KOXHIii obnacti (ct. 72 KOHCTHTyuiI)279.

Tak, 3rifHO MPUHULUIY €BPOINENCHKOTO KOHCTUTYILiOHaNi3My, BCi
3MiHM 10 KOHCTUTYLi1 TOBUHHI NTpUiIMaTUCh Y MOPSIKY, TTepeadauyeHOMY
KoHcturyuieto. KoHcTuTyiist Moxe OyTH 3MiHeHa Jiulle B 0COOJUBOMY,
279

Koncturyuis Ykpainu: 3akon Ykpainu Bix 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
xo06noiPadu Ykpainu. 1996. Ne 30. Cr. 141.
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3aKpilieHOMY Helo TOpSAKY, IKU BiApi3HSIETHCS BiJl BHECEHHS 3MiH 10
MOTOYHOTO 3aKOHOJaBCTBA.

OpHak, nocTiitHo Mo3ullito BeHeliaHCchKOi KOMicii € mymKa, 110 He
MOXHa BHOCUTHU ToTpaBKU 10 KOHCTUTYLii BUKIIOUHO Ha OCHOBI pede-
pennymy. HeobximHOo 2/3 TOoJOCIB HApOOAHUX HAETNYTATiB JJISd NMPUUAHATTS
OyIb-SIKUX MOTPaBOK 10 KOHCTI/ITyui1280

Ha xanb, Ha mpuknani YkpaiHu MoxXHa MoOayuTH, SIK y pa3i 30B-
HIiITHBOTO 30POHOTO BTOPTHEHHSI Ta CUJIOBOTO BIIJIMBY 330BHi TaHUIT TIO-
PSAIOK BHECEHHS 3MiH (ITOTIPaBOK) HE BUKOPUCTOBYETHLCS Ta, BiATIOBIAHO,
He BUKOHY€E CBOE€i (pyHKIIiI, IK MeTadopUUYHA «3alipKa Ha IBEPSIX».

BapTo migkpeciuTu, mo CyBepeHITeT SK OCHOBHA XapaKTepHUCTHKA
NIEMOKpaTUUYHOI €BpONU TAaKOX € MijJ 3HAuYHOWO Harpyrowo. HeszakoHHa
Mirpailisi Ta moOOIOBaHHS AepXaB, 10 BOHU BTPATIATh HalliOHAJbHY iIeH-
TUYHICTb PO3KPUIU BaXJUBICTb CTBOpPEHHS YHihiKoBaHOI perajaMeHTallii
Ta HOBUX MiXHapOAHO-TIPABOBUX CTaHAapTiB. 3 IbOTO TPUBOIY TaKOX
BapTo HaBecTu nyMKy AHHe [letepe (Anne Peters, 2009) cTocoBHO TOTO,
lo «aiificHi mapjaaMeHTChKi CUIU, a caMe, IPUUHSTTS TJ100aTbHUX 3aKO-
HiB, SIKi JOMOBHATH a00 3aMiHATh MiXJAepXaBHi YTOAU, € YTOMIYHUMU».
VY toii camuii yac A. Tletepc 3a3Havae, 110 «TPaHCHAlLliOHaNbHI pedepeH-
IYMHU Ta KOHCYJbTallil, CTBOPEHHS BUOOPYMX OKPYTiB MO BCbOMY CBITY, B
TOH yac siIK il ctBopeHHs «[nobanbHoi Acam6iei HaponiB», MOXyTb OyTH
po3rn;1HyTi»28 !

BoaHouac, HagHalioHanbHe (iHTerpaliliHe) MpaBo Ta MiXXHaApOAHU I
MpaBonopsaoK 0a3yloThCs Ha AiSIABHOCTI He TiIbKM MiXHapoaHOi, ane i
Ha JIOKaJIbHOI BJaau, a TaKoxX 3ajiexaTb BiJ 1i J€TiTUMHOCTI Ta MOBHO-
BaxkeHb. Hampuknan, 3 MeTol0 MoKpalieHHs e(peKTUBHOCTI HOPMOTBOP-
yoi gistabHOoCcTi €C HauioHalbHe MPUUHATTS pillleHb MOCTIHHO Mae OyTU
MoANGIKOBAHUM, HaOJIMXEHUM Ta alallTOBAHUM.

Ha nymky Bimomoro me y XIX cr. aBtopa Jx. ®epriocoma, Mix

OKpEMHUMU HapoJaMH, MOB'SI3aHUMHU MiX c0000 i SIK MOJITUUHI cueTe-

Pfiban Jiff. Sovereignty in Post-Sovereign Society: A Systems Theory of European
constitutionalism. Ashgate,2015.P. 102.

Peters A. Dual Democracy, The C itutionalizati of International Law. Oxford
University Press, 2009. P. 320-321.
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MM, i IK BUpPaXeHHS iHAMBIiAiB, BUHUKAIOTh HOBi Ta BiAMiHHI MpaBuIa
MOBEIiHKMU, i HEOOXiAHICTh BiITTOBIIHOTO MOTOAXEHHS CIPUSIE 3pOCTaH-
HIO «4OTOCh MOAIOHOTO Ha CUCTEMY PEryJsITOpPiB IS ypsNy Yy MOTO 30B-
HilHIiA gisabHOCTI». | caMe 3 11boro Habopy MpaBuJ, YaCTKOBO 3aI03u-
YEeHUX i3 IpeLeleHTiB i YaCTKOBO BUBEAEHUX i3 3araJibHUX MPUHLUIB, i

. 282
CKJIaga€eTbCAd MIKHAapOAHE IMpaBo

Kpim Toro, six BipHo 3a3HauyuB 1ie y 90-x pp. XX cT. BiZomMuii Bue-
Huit B.I. CBiHTOB, MiXXHapojJHe NpaBO «sIK OlocepeaKoBaHe BimobOpa-
XKEeHHSI TIIMOMHHUX MaTepiajJlbHUX TMepeayMOoB €IHaHHS, MiXHapoAaHOI
CIIIBHOTU» cTa€ «(haKTOpOM €IHaHHS» i BiAMOBiAHO MOTpeOye HOBUX
CYyJacHUX KOHIIEMIil Ta JOKTPUHATBHUX 1'[0}1511'1)283

He MoxHa omMmuHyTH nosuiito /0. O. BoyomuHa, iKuii BU3Havae,
1o YkpaiHa, K i cBoro yacy aepxasu llenTpanbHoi Ta CxinHoi €Bpo-
MU, 3HAXOAUTHCS B Mpolieci ¢pyHIAaMeHTaJlbHOI MOJITUKO-MpaBOBOI Ta
colliaTbHO-eKOHOMIYHOI TpaHcdopMallii, sika Moxe OYTHM OKpecjeHa SK
nepexii 10 OCHOBHUX €Bpolelicbkux LiHHocTel, Takux sik Jlemokpa-
Tisl, BEPXOBEHCTBO IpaBa, MiclleBe CaAMOBpPSAyBaHHS Tollo. BapTto mo-
roautuch i3 0. O. BojsomuHuM y TOMy, 11O B CHOTOAHIUIHIX yMOBax
NIWHAMi4Ha Oif KOHCTUTYUii YCKIaAHIOETbCSI YUHHUKAMU 30BHILIHBOTO
i BHYTpilIHbOTO XapakTepy. Jlo YMHHMKIB BHYTPIlIHHOTO XapakTepy
BapTO BiHECTH CYCHiJIbHY HANPYTy Ta HEBUCOKUU piBeHb MOBipUW Hace-
JIEHHSI 10 KOHCTUTYUiMHUX MPUHIUIIIB i HOpM, TPOOJEeMHU CYyIOUYMHCTBA
Ta BUOOPYOTO 3aKOHOAABCTBA, a O 30BHIlIHiX - MiXXHapOIHO-IPaBOBi
3000B's13aHHS YKpaiHu, SIKi BUIUIMBAIOTH i3 MPUHIIMIIB MiXKHApOIHOTO
npaBa Ta OKPECJAEHHS 4YiTKOI 30BHIIIHBbOI MOJITUKU, 10 3a0e3MeYUTh
30epexkeHHs NepXaBHOTO CYBEPEHITETy Ta TEPUTOPiadbHOI HEZOTOpKa-

. . 284
HOCTi YKpaiHu . -

2 8 2 Fergusson J. Reports on Some Recent Decisions by the Consistirial Court of Scotland, in
Actions of Divorse. The Quarterly Review. London': Pubt by J. Murray, 1821. Vol. XXV.
April,July.P.245. .

% Jdus. Hanp. lenucos B.H., CsinTtoB B.I. MixHapoaHa cucTeMa 3aXUCTY NpaB JIOJAUHHU -
HOBMIi eTan po3BuTkKy. IIpaBa moaunu B Ykpaini. II{opiu. 1994. C. 16; Koaocos I0O.M.
(pen.). MexayuapoaHoe npaBo: yueonuk / noa pea. M.C. KpuBunkosoii. M., 2001.613 c.

284 Bonomun I0.0. KoHcTuTyuiiiHO-npaBoBe 3a0e3nmeYyeHHS €BPOMEHCHKOI MiXKIepKaBHOI
iHTerpaunii: TeOpeTHKO-MeTONO0JIOTiUHI acneKkTH : MoHorpadis / 3a pex. M.O. Baiimyparto-
Ba. K.: JIoroc, 2010.426 c. - -
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HocrninmkeHHs 3a3HAYEHOTO TNHWTAaHHS € BeJIbMH aKTyaJbHUM IS
YkpaiHu, gKa cTaja aKTUBHUM YYaCHUKOM MiXHapOAHUX BiIHOCHUH, Ha
mo Oe3nocepeqHbO BKa3ye BCTAHOBJEHHS YKpaiHOIO iHTerpailii y €Bpo-
MeWChKi CTPYKTYPH U y9acTh Y 3aTaTbHOEBPOTIECHKUX MPOIIecaX B SIKOC-
Ti HABaXJIMBIIIOTO 30BHIIIHBOIOJITUYHOTO MpPiopUTeTy. YKpaiHOO BXKe
3po0JIeHi cepilo3Hi KPOKM Ha HJISIXYy CTBOPEHHs opraHisalliiiHO-mpaBo-
BMX MEXaHi3MiB I 30JIMXKeHHS ii 3aKOHOIAaBCTBA 3 3aKOHOIaBCTBOM €C,
i 3 MpUBOAY LILOTO O0€3CYMHIBHO 0CO0JMBA yBara NpUIisETbCS MUTAHHIO
Moaudikalii 1ep>kaBHOTO CYBEepeHITeTy YKpaiHU B'YMOBaX €BpPOiHTErpa-
uii Ta rio6aniszaiii.

Sk 3a3Havae BUAATHUN YKpaiHCbKUU BUeHU#, akagemik M. O. baii-
MyparoB, Ha Mexxi XX Ta XXI cToNiTh iIHCTUHKT BUXUBAHHS Ta camM030e-
peXeHHs MpUBiB MOACTBO 1o po3yMiHHS 06'€KTUBHOI pealbHOCTI CBIiTY
B 1OTO €MHOCTI MPUPOAU Ta JTIOAUHU. BiH HaBOOUTH CIIOBa KOJUIIHLOTO
I'enepanbHoro cexperaps OOH Kodi JIHHaHa, gkuit 3a3HavyaB, 110 «MU
XKMBEMO B CBITi, e XoaHa JoA1Ha i )XoaHa AepxaBa He icHywoTb B i30-
JIsUii; MM BCi BOOHOYAC € YJ€HaMM HalluX rpoMaja Ta yCbOTO CBiTY B
HiJ'IOMy»285

HenaBHo, mo mouaTtok apyroro gecatupiuysg XXI cT. o3HaMeHy-
BaBCs aKTUBi3alli€el0 MiXXHapOJAHOTo CHiBpOOITHULITBA AepxXaB (caMmiTu,
KoH(pepeH1ii, GpopyMH, 3ycTpidui) 3 METOIO BUPiILIEHHS TI100aJIbHUX TU-
TaHb 3aXUCTY TpaB JIOAUMHU Ta NpobjieM Oe3meku (eKOJIOTiYHOI, €KOHO-
MiuHOi, iHpopMaliltHOI TOIIO).

OCKiJIBKM CaMOCTiHHO BUPIIIUTU TJI00ANbHI cydyacHi MpoOJeMHU B ic-
HYIOUMX YMOBax JAep>XaBu He 3laTHi, BCe yacTille MifAiiiMaloThCs MUTaH-
HS MPO CTBOpeHHS HOBUX GopM emxHocti. Tak, me I1'ep Teitsap ne IMap-
neH, Jocnimxymouu niaHeTtapusallito, Ha3uBaB KiHeub XVIII cT. vacowm,
KOJIM Hapoau ¥ uuBidi3allii mocsraii Takoro piBHS iHTerpailii, 1o mani

286
MOXYTb PO3BHUBATUCA JUIIEC pa3oM

25 BaiimypatoB M.A. MeXAyHapoaHbIii IPABONOPSANOK: KOHIENTYAIbHbIE ACNEKThl CTAHOB-
JleHusl, NMOHATHUIiHAsI, 3JeMeHTHass i (YHKUMOHAJIbHAS XapakKTepucTuku. Muxaiiao baii-
mypamoe: npaeo Ak 6Gymmsa e4eno2o. 306ipHux Haykoeux npaub 0o 55-piuus npogecopa
M.O. Baiimypamosa. K.: Jloroc, 2009. C. 658,

86 Jle llapnen IT'ep Teiissp. ®eHomMeH yeloBeKa : c0. 04epKOB U 3cce /mep. ¢ Gp.; coCcT. U
npenucia, B.I0.Ky3ueunos. M.: 000 «U3aarenbcTBo ACT», 2002. 553 ¢,
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Ho Toro x, Bapto moroautuch i3 ®. Eitnorom, sKkuii, BUBUYAIOUU
CIMOCOoOM CTBOPEHHS MiXHapoIHO-TIpaBOBUX (OpM Ta MiXHapOIHi Bil-
HOCUHWU, 3a3Havyae, M0 «MiXHapoIHa CHUJIbHOTA - 11e BXXe He TeOpPeTHI-
Ha KOHCTpPYKIisi», a peaJbHO iCHYIOUE CYCIiJLCTBO (CMiJbHOTA €AMHOIL
JIIOACHKOI pacu i CHiJIbHOTA CYCIJILCTB») 3 BJACHUMU ILIHHOCTSMMU Ta
LiTAMU, 10 3JaTHEe CTBOPIOBATU BIACHY l'[OJ'[iTI/IKy287

3a3zHadeHa TeHaeHiss XXI cT. cBiAYMTH Mpo Te, 110 CBITOBA CIib-
HOTa 3p03yMiJia He TiJIbKM HEOOXiTHICTh pO3pPOOKM HOBITHIX MiAXOAiB 10
riao0ajbHOTO ynpaBJliHHS, a 1 BU3HaNa, 10 OKpiM Bxe ciaBHoro Crary-
Ty OOH nepxaBu moTpeOyoTh okpeMmoi BiacHoi BcecBiTHboi KoHcTu-
Tyuii XXI cr.

Ax cnpaBennuBo 3azHauuB A. A. lllumko, iHcTUTyuioHaxi3ais
MiXHapOAHUX BiIHOCUH TOKJIMKaHa HacaMmmepel HeOoOXigHicTiO opra-
Hi30BYBaTU CIiBpOOITHUILITBO JepXaB i3 BUKOPUCTAHHSIM HAyKM Ta Tex-
Hiku y pizHUX cpepax. [mobanbHi TexHONOTii BUMaraloTh BiAMOBiZHOTO
piBHSI CIiBpOOITHUILITBA NepXkaB, 3aBASIKU YOMY iCTOTHO pO3LIMpUIIACS
cepa MixkHapoaIHO-TIpaBOBOTO peryatoBaHHs. [Ipu IbOMy MUTaHHS, SIKi
paHimle BBaXalucs JUIIE BUKIIOYHO BHYTPIIIHBOIO CIIPaBOIO JIepXKas,
YBiIIIM A0 chepUu MiXXHapOAHUX BIAHOCUH i MiAmaiu Mia Ail0 MiXHa-
POIHO-TIPABOBUX HopM288

BuBuatoun mMUTaHHSA B3a€MO3B'SI3KY iHCTUTYIiOHAi3amii Mixaep-
XaBHUX iHTerpauiiiHMX 00'€THaHb Ta KOHCTUTYIIAHOTO peryJioBaHHS
r100aTbHOTO YIIPaBIiHHS, BAPTO 3BEPHYTHU yBary Ha MeTOIOJIOTiuHi 3aca-
mu pociigkeHHs iHCTUTYioOHATbHOI B3aEMOIii HAPOIiB i B3aEMO3B'I30K
nediHiuiid, 1110 BUKOPUCTOBYIOTbCA. YKpaiHcbkuii ekoHoMmicT B. B. Jli-
MOB, MOCHIMXYIOUYM MUTAHHS IHCTUTYIiHOT KOMIJIIMEHTaAapHOCTi, Hajla€e
HACTYTNHi BU3HAYEHHS:

* IHCTUTYTH - 1€ 3araJbHONIPUUHSITI HOPMU B3aEMOJIl JIOIEH.

* basoBi iHCTUTYTM - Le CTilKi KOMIUIEKCH COLiaJbHUX CyC-

MiJIbCTB, 110 3a0€3MeYyI0Th iIHTerpOBaHICTh.

287 Allott Ph. The Concept of International Law. FEuropean Journal of International Law.
1999. Vol. 10.Ne LP.50.
288 VYabsinoa H.H., IIImmko A.A., Pyubko E.T. u np. HayyHo-TexHHMYeCKHii mporpecc u

aKTyaJibHbie BONPOCHI MeXJAYHapoaHoro mpasa : MoHorpadus. K.: Hayk. dymka, 1990.
C.3.
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®opmu iHCTUTYTIB - 1e cmeuu@diuHi cmocodbu dikcarii, BHY-
TPiIlIHBOT OpraHizallii Ta 3abe3mevyeHHs] BUKOHAHHS HOPM, IO peria-
MEHTYIOTh MOBEHiHKY Jioneii. PyHKIIiT iHCTUTYTiB: 3aBHaHHS, POJi, IO
BUKOHYIOTHCS OKPEMWMU iHCTUTYTaMU B COUiaTbHO-€KOHOMIYHUX CHUC-
TeMax; CTaHJAapTU30BaHi coliaJbHi Hii; B3a€M03aJeXHOCTI y4aCHUKIB
IHCTUTYLiOHATbHOI B3aEMOJII.

. IHcTUuTyWil - e ycTaHOBHU, opraHizauiiiHa ¢opma, WO CTPyK-
TYPY€E BHYTPilllHi HOPMU B3a€EMOBITHOCUH CIiBPOOITHUKIB i HOpMU B3a-
€MOJIii 3 30BHILIHIM CepeloBUIIEM BIAMOBIAHO 10 3aBHaHb (YHKUIOHY-
BaHHH289

IliaTprMKa MiXXHapoaHOTO MPaBOMOPSIKY MOXe OyTH 3abe3mnedeHa
JIMIIe MPU MOBHIM moBa3i puAMYHOI piBHOCTI yyacHukiB. Lle o3Hauae,
0 KOXHa JepxkaBa 3000B's3aHa MOBaXaTW CYBEPEHITET iHIIUX ydac-
HMKiB, TOOTO iX MpaBO B MeXaX BJACHOI TepUTOpii 3MiliCHIOBATU 3aKO-
HOJAaBYy, BMKOHaBYy, aJMiHiCTpaTUBHY U cymoBy Biaay 0e3 Oyab-sIKOTO
BTpYYaHHS 3 OOKY iHIIUX JAepKaB, a TAKOX CAMOCTIHHO MPOBOIUTH CBOIO
30BHIIIHIO MOJITUKY

[MoHATTS «CcyBepeHiTET» MOB'sA3aHe 3 MOHSITTSIM CYBEpPEHHUX MpaB -
KOHKPETHUX NpaB AepXaBW PO3MOBCIOAXYBATH CBOIO BIagy Ha 00'€KTH
Ta nii Qi3MYHUX i OPUAMYHUX OCi0 He TUIbKMU B MeXaX CBOEI HalliOHaIb-
HOI1 TepuTOpii, aif mo3a ii MexxaMM Ha MiAcTaBi MiXKHapOJAHUX JAOTOBOPIB
(30KpeMa 1o0a0 CBOiX MOPCHKUX,, TOBITPSIHUX i KOCMIUYHUX CyIeH ITiJ yac
iX 3HAXOJKEHHS 3a MeXaMUu TepuTopii z[ep)KaBHo'i)zgl.

[Ipote Bce yacrilie BYEHi-IOPUCTU Yy CBOIX HAYKOBUX Tpausix TOp-
KaloThCsl TUTaHHS Moaudikalii nepXXaBHOTO CYBEPEHITETY B yMOBax
rro6anisanii. "He MoxXHa He moroauTtuck i3 nymkow I.I. O6oporoBa mpo
Te, 110 B Cy4YaCHOMY MiXXHapoaHoMYy TpaBi 3 Jlep>kaBHUM CyBepeHIiTETOM

. . . 292 . .
BlI[6yBaIOTI)C$I BaXJIMB1 3MIHU . BiH mocunaerncsa Ha HpO(I)ecopa MILX-

289 JIunos B.B. MeTon010rH4eCKHe OCHOBBI MCCJIEJOBAHNSI KOMIJIEMEHTAPHOrO B3aUMoaeii-
crBus. Teopemuuecxkas s3xonomuxa. 2011. Ne 4. URL: vww.meoreticaleconomy.irifo

20 Tpuusk I.A. IIpaBoBa Ta mcTUTyliiiHa ocHoBa €Bponeiicbkoro Comwo3y... C. 538.

»1 Jmitpies A.L, Mypasiios B.I. Mixkuapoaue nyouaiune npaso. K.: FOpinkom Intep, 2000.
C 472-531.

»2 Oo6oporoB LI. I'nodanizanis 1K ¢paKkTop po3BUTKY Cy4YaCHOro MixkHapoaHoro npasa. Po3-

6ydoea Odemoxpamuunozo cycniavcmea nicas Hrwopubepzvkozo mpubynaay: 36. Cmameil
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HapoaHoro npaBa M. KockeHHieMi, SKUI po3rasiialouu iepapxilo y Mix-
HapoJHOMY IpaBi 3a3Hayae, 110 y KOJi3il0 i3 TOKTPUHOI CYBEPEHITETY
BCTyNa€ HTOKTpUHA ebeKTUBHOCTI, 3a KO CYBEpPEHIiTET AepPKaBU MOX-
Ha 0OMeXyBaTH TaK caMo, SIK i MpaBa JIOAWHU JJIST NOCSATHEHHS «CITiJIb-
HOl MeTu» (6opoThOa.3 TEPOPU3MOM, NOCSITHEHHSI €KOHOMIUHUX BUTOM
touto - L.T. O6OpOTOB)293.

I[Mpu pocnigXeHHi KOHLENTY «IJOOadbHUN KOHCTUTYLiOHAMI3M»
He MOXHa OMWHYTH MUTaHHS MpPO OOMeXeHHs HaJHaIiOHaJIbHOI Bia-
v, 1o GOPMYETHCS, OCKINbKMU, IKIIO BAATUCS JO €TUMOJIOTii, TO came
KOHCTUTYLIiOHAJi3M PO3YMI€ThCS K 3aci0 nJisi 0OMeXeHHSs BIaau:

o peui, pociiicbkuit BueHuit O. M. bapabaHOB ZOTPUMYETHCS AyM-
KU, 110 TJI00aJbHUN KOHCTUTYIIOHAI3M - 11e ueproBa ¢hopma MnpaBiiHHSA,
KOJIM Bjiajia, 100 BiMOBiZaTH BUMOTaM JAeMOKpaTii, MTOBMHHA OyTU KOH-
CTUTYLiIIHO 06MC)KCH010294

Cxoxol1o €t mo3ulist pociiicbkoro dinocoda-npodecopaB. H. Pac-
TopryeBa, SKWU MOCHIIXYIOUM TUTAHHS TJIO0OATBHOTO KOHCTUTYIiO-
Hali3aMy 3 (¢inocodcbkoi TOUKM 30py 3a3Havya€ NMpo Te, IO B KOHTEKCTi
rn1o00anbHOTO KOHCTUTYILiOHANi3My BapTO TOBOPUTU IpPO «BceoOpasHe
caMooOMeXeHHS Biaau», 110 nependadyae cUTyaulilo, KOJU HaMCUIbHI-
Wi Ta HAUKMITIUBIII NI BCTAHOBIIOE TIpaBuiaa rpu. He moromxyounch
3 TTO3UIIi€I0 alleTNTiB Teopii r’100ajJbHOTO KOHCTUTYIiIOHAi3MY, BiH TOpiB-
HIOE KOHCTUTYLIiMHI paBuja 3i rpolo y Ka3uHO, Jie TOH, XTO po3po0Jisie
MpaBuia TPU, JUIIE PO3UINPIOE CBOI MTOBHOBAXEHHS Ta MOXJIUBOCTI. Aje
y HACTYMHI Te3i CBOTO MOCTIAXEHHS aBTOp MPUITyCKae-TPaBOTY Haii-
CUJIBHIIIOTO Ta HAMKMITJIUBIlIOrO, OCKiNbKY, K 3a3HauaB IllomeHrayep,
«MpaBO HAWCUJIbHIIIOTO - 1€ i € HaliBulle npaBo». Otxe, B. H. PacTtop-

TryeéB MIMpPpUXOJIUTb O HACTYIIHOIO BHUCHOBKY, 3 AKMM BapTO IOIOJUTUCH,

Py b

YyHacHukie mi. p i Kongep am. Oneca, 22-23 xoBtHsa 2010 p)-HaunioHanbHuii

YHiBepcurer «OaechbKa puaudYHa akajaemis», IliBagennuii perionanbuuii nearp HAIIpH
Ykpainu, llenTp Mixkuaponsoro npasainpasocyaas. Oneca : @enikc, 2010.270 c.

23 Koskenniemi M. Hierarchy in International Law. European Journal of International Law.
1997. Vol. 8. Ne 4. P. 569.

94 Bapa6anos O.H. T'io6aabHoe ynpaBiieHHe M rjio0ajlbHOe coTpyAHudYecTBo. lro06aau-
3auusn: ueaogeueckoe uzmepenue. M.: POCCIIDH, 2002. C. 31-53; Bapaoanoe O.H.,
Toauubin B. A., Tepemenko B. B. T'noGaibHoe ymnpaBienue : MoHorp. M. : M3x-Bo
VilliMO-VYu-T1a,2006.C.127-128.
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0 PO3MIMPEHHS MiXHAapOAHOTO IMpaBa Ta MIOOATBHUIN KOHCTUTYIIO-
Hali3M SIK Halle(eKTUBHIIMI 3aci0 oOMeXeHHs Bjiaau - 11e HallBaXJu-
Billla TapaHTisl Oe3meKu s nepxaB, y ToMy uucii i aias Pocii. [Ipore, Ha
OTO AYMKY, I1iHOI0O BCTAHOBJIEHHS 3arajllbHUX IS BCiX Aep3XaB MPaBUII
MOBEAIHKM Ha CBITOBilf apeHi Oyae MOLIKOIXEeHHS HallioOHaJbHUX CyBepe-
HiTeTiB i, BiAmoBigHO, 3acan ILeMOKpaTiI295

Ilicng aHanizy BU3HaAue€HUX KOHIEIMILil Ta AYMOK BapTO MOTOIAUTUCH
3 nmo3uuieto Jx. bapreibcoHa BiAHOCHO TOTO, IO «AKIIO KOJUCh KOH-
LIeT1isg cyBepeHiTeTy Oyna MpakTUYHO 0€3CIMipHOI, TO OCTAaHHIM YacoM
BOHA € «j0JIlyKOM po30paTy» AJs1 TEOPETUKIB MiXXHApPOIHOTO HpaBa»296

Kpim toro, Bapro moroautuch i3 aymkoio B. 0. CtpenbuoBa npo
Te, 110 a0COJIOTHOTO CYBEPEHITETY HEe iCHY€E, OCKIUJIbKU AePKaBU B3aEMO-
3aJeXHi, i 151 B3aEMO3aJIEXHICTb Y Cy4YaCHOMY CBIiTi 0€3yNMUHHO 3pOCTAaE.
A came - KOJiW, HAmpuUKIaA, TOBOPSATh MPO €KOHOMIUHWUU CyBepeHiTeT
NepXaBu, TO MA€EThCSI Ha yBa3i He il eKOHOMiYHA i30JIbOBAHICTh Bil iH-
KX YJIEeHIiB MiXXHApOJAHOI CMIJIbLHOTU, a JUIIe il MpaBO CaMOCTIHHO BU-
3HayaTu CBOI0 €KOHOMIiYHYy ToJIiTUKy. BinmoBimHo, KOXHa nepXaBa Ha
MiXHapoOaHili apeHi Ma€e OJHAKOBUN CTYIMiHb IOPUAMYHOI CAMOCTIHHOCTI
M HesanexHoCTi

VY 11bOMY KOHTEKCTi ilies] TJ100ajJbHOTO KOHCTUTYILIiOHaNi3My BOada-
€TbCS SIK TPOAYKTUBHUN MiIXill MO Cy4aCHUX MiXHapOAHUX BiIHOCUH
IUTST KPaIIoro PO3YyMiHHSI MPUHIUITIB 1eMOKPATUYHOTO MOJITUIHOTO TIO-
PAIKY.

JokpeMa, KOHLEMNisl T100aJbHOIT0 KOHCTUTYIIOHANi3My B KOHTEKCTi
r100ajJbHOTO YIpaBJdiHHA MOX€ BHECTM 3HAUYHUN BKJIAA y OiJNbII 4iTKe
PO3YMiHHS KOHCTUTYLIIHHOT PEKOHCTPYKILil Mi>)kHApOJAHOTO MPaBOMOPSIA-
Ky 4epe3 3aCTOCYBAaHHS KOHCTUTYUiMHUX MPUHUUIIIB, y BiAMOBiAHOCTI

0 TIPaBOBUX MOPSIAKIB MO BCHbOMY CBITY

»5 Pactopryes B.H. Unes KoHcTuTYynHOHaan3Ma B ¢puiaocoduu noauTuku u npasa. Duao-
copus npasa ¢ nauase XXI cmoaemus uepes npusmy KOHCMUMYUUOHAAUSMA U KOHCHMIU-
myuuonnoii sxonomuxu. W3nanme MITDO. M., 2010. URL: http://philosophicalclub.
ru/?an=Rastoiguyev_-_ldeyaj£fonstitutsionalisma

Bartelson J. The concept of Sovereignity Revitised. European Journal of International
Law. 1995. Vol. 6. Ne.3, P. 463.

T'punsk LA. IIpaBoBa ta incTuTyniiiHa ocHoBa €Bponeiicbkoro Comw3y ... C. 446.

Peters A.The Merits of Global Constitutionalism. Indiana Journal ofGlobal Legal Studies.
Switzerland, 2008. P. 397-411.
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BucHoBKM 10 po3aiay 2

[MinBoassum migcyMKu BapTo miakpecauTu, mo y XXI cromitTi Hayka
MyOJiYHOTO MpaBa OTPUMYE SIKiCHO HOBi TJloOabHi 0O3HAaKU, IO B TOMY
YUCJIi MOB'A3aHO 3 HOBITHIMH IJ100aJTbHUMU ifesIMU MiXIepXaBHOT iHTe-
rpauii, TPaHCKOPIAOHHOTO CIiBpOOITHUIITBA, CTAJOTO PO3BUTKY AEpXasB,
NepXaBHOTO CYBEPEHITeTy TOIUIO.

IIpoTe, iHTerpauiss Ta CHniBpoOOITHUIITBO AepXkaB, y TOMY YMCIi ¢
MiAMUCAHHSI HUMU MiXXHapOZHO-TIPAaBOBUX aKTiB TJIOOAJTBHOTO XapaKTe-
py, He 03HAaYa€ OMHO3HAYHOTO MO30aBIeHHS CYBEPEHITETY Ta BUIYUYEHHS
NesIKUX MUTaHb 3i cpepu ix BIacHOI KOMIIETEHILIl.

I xoua imest rmoGanbHOTO KOHCTUTYLiOHANi3My, e HE OTpUMaia
CBOTO 3aKpilJIeHHSI B paMKaX SIKOTOCh OJHOTO HOPMAaTUBHOTO-TIPaBOBO-
ro akTy MiXHapoaHoro (yHiBepcalbHOTO ab0O perioHaJibHOI0) XapakTe-
py, TipoTe 1eit peHOMEeH yXe BUKJIMKAB BEJIMKWI iHTepec cepel Iopuc-
TiB-MiXXHapOJAHUKIB, sSKi 3a3Ha4aloThb MPO TMOSIBY HOBOTO TJI0O0AJIbHOTO
KOHCTUTYLIIHHOTO, TJ100ajJbHOr0 aaAMiHICTPaTMBHOTO Ta TIJ100aJbHOTO
MiXHapoaHoro npaBa. [Tomanpiri qocaiiXkeHHsI BUEHUX-HAYKOBIIIB y 3a-
3HAYEHOMY HAIPSIMKY HaayTh 3MOTY 3HAWTU HOBi GOpMU i MeTOAU pe-
ajizallii KOHCTUTYUiIMHUX MPUHIIUIIIB Y paMKaXx HOBOTO MiXHapoOJHOTO
MIPaBOTIOPSIAKY.

3BepTraryuch A0 KOHUENTYyaJlbHUX ileil HiMELUbKOTO NOCHiTHUKA
K. Tomymara, TpebGa 3a3HaYUTH, 11O 1O CUX Iip HE Ma€ YiTKOI BiATOBIiAi
Ha 3alMATaHHS PO Te, sIKa 3 OCHOBHUX HOPM (IIPUHIIUTI CYBEPEHHOT PiB-
HOCTI JepXaB YM 3aXUCT MiXKHapOJHUM CHiBTOBApUCTBOM 0a30BUX IIiH-
HoCTel) cTaHe a00 MOBUHHA CTaTU MepeBaXXHOW Y BUTIAAKY KOHOJIIKTY.

Ha mamy nymKky, MixkHapomHa cucTeMa BCe ONHO 3aTUIIAETHhCS Oa-
raTopiBHEBOIO CUCTEMOIO, y sKiii JepKaBa MOBMHHA 3MUPUTUCH i TIil-
TPUMYBAaTU B3aEMOBUTIAHI BiIHOCMHM 3 iHCTUTYyTaMU MiXHapOJAHOTO
CTiBTOBapUCTBA.

OTxe, 3aBASIKU TI00aNbHii KOHCTUTYILiOHAMiI3allii ycix chep Mik-
HapOJAHUX BIIHOCUH yce OiJiblle MiABUIIYETHCSI POJIb KOHCTUTYUiMHUX
MPUHILKUMIB K Yy BHYTPillHbOAEPKaBHOMY, TaK i y MiXHapoJAHOMY Tipa-

BoImopsdakKax.
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Po3nin 3

3JHAYEHHA KOHLIEIITY
«NTOBAIBHUN°KOHCTUTYHUIOHAJII3M »
Y CYYJICHIM KOHCTUTYIIINHO-
IMPABOBIUN JOKTPUHI TA 1OTO POJIb
Y CBITOBOMY PO3BUTKY

3.1. EpeKTUBHICTHh IJ100aJIBbHOTO
KOHCTUTYIIOHAJi3MY B KOHTEKCTI
riao6agizamii npasa

3 caMmoro modvaTKy, SIKIIO MU MOAWBUMOCH Ha CYTHIiCTb TJIOOANb-
HOTO YINpPaBJiHHSA Yepe3 KOHCTUTYUiHI «OKyJIIpU», - MOXEMO Mobavu-
tHu, Illo He Bci BU3BHAUeHHS Cy6'€KTiB, IpaBMUJI Ta ileil MiCTATh OPUINY-
Hi TEpPMiHU.

IMpoBinHuit nocninHUK MixHapoaHoro npasa . Kna66epc (LlBeii-
1apisi) BipHO Bifi3Hayae, 1110 KOHIETT «IJ100adbHUNA KOHCTUTYIIOHATI3M»,
BOJHOYAC i3 «(pparMeHTali€0» i «BepTUKATi3alli€I0», BXOIUTH IO <«CBSI-
TOi Tpiiili» MpoOJieM, 110 OOrOBOPIOIOTHCS IOpUETAMU-MiXKHapOAHUKaM it
B XXI cmniTTizgg

Ham nporpecuBHoO Tj100ani3oBaHUIl CBIT BUKJIMKAB 3MiHU Y CUCTEMI
CHiBpOOITHUILITBA AepPXKaB i MPU3BIB 10 MiAPUBY iHCTUTYTIB HEAOTOpPKa-
HOCTi MiXXHapOAHMX MPUHUMUIIB, iIHCTUTYTIB CyBEpeHHOI PiBHOCTI Aep-
XKaB i caMOBU3HAUYeHHS HApOiB Ta HaIlil.

IIle ¥ moci TpuBalOTbL HAYKOBi OMCKYyCii, Y4 MOXYTb OYTU KOH-
CTUTYUiiHI MPUHIMNU 3aCTOCOBaHi y riobanbHill chepi. [modanbHU
KOHCTHUTYIIOHANi3M, IO CYMPOBOIXYETHCA TpOIecaMU KOHCTUTYIiO-
Haji3allii MiXkHapOJAHOTO MpaBa, MOTpeOy€e MiAKPIiNJIeHHs MOCTiIXeHHS

MpUHIUTIB/MeTall pMHIIMITIB TPaBOTBOPYOCTi Ha TT0O6aJbHOMY piBHI.

Klabbers, Jan: The constitutionalization of international law. - Oxford: Oxford University
Press, 2011.
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Sk 3a3zHavae agenTtT ria00ajJbHOTO KOHCTUTYILiIOHaNi3My Mariac
KymM, mpo6GieMHUM 3aIUITAETHCS MATAHHS, IO BUKOHABYA TiJIKa BiIaqu
nepkaBy 3aXOTUTIOE MiXXHAPOMIHUIA TPaBOTBOPUUT npou60300

Hanpuknan, nocnigxyodu MUTaAaHHS KOHKYPEHIIil nJepXaB 3a MiX-
HapoaHUK ¢iHaHCcOBUY KaniTtan, Anekc HyHH 3ayBaxye, 110 KOHLEMILis
ra100ajJbHOTO KOHCTUTYILIIOHANi3My TIpeACTaBis€e ifeto, 3aBASIKU SKiil y
0e3niui yroa i MpaBOBUX IHCTUTYTax (IiKCYIOTbCSI «MOTUBU» JAepKaB-
KOHKYPEHTiB, $IKi € 3allikaBJeHUMU Julle B €KOHOMIYHOMY 3pOCTaH-
Hi301. Ha nymxy A. HyHHa, HalickaHOajbHillle BiIOMOIO 3 MOAiIOHUX
yron € CBiToBa opraHi3allisi TOprisii, MpoTe € W iHIIi, 110 pO3po0JEHi B
perioHalbHUX opraHizamisgx, Takux sk €C, HA®TA, ACEAH, ta oco-
0JMBO YMOBU, 0O0roBopeHi y HoOBiit Ilporpami mo 60opoTb0i 3 OigHICTIO,
o 3HificHI0EThCS B pamMKax «IHimiatuBu MB® ta BcecBitTHbOoTO BaHKy
IUIs KpaiH 3 moTpebaMu Ta 3 BeJIUKUMM Oopramu» OTXe, TioOanbHUM
KOHCTUTYIIOHATi3M, IO 3apOMXYETHCS, MAa€ 3a METYy - B JOBIOCTPOKO-
Bill MepcreKTUBI - 3aKpiMUTH BUMOTHU KalliTajqy Ta 3amoOirtTu mpoTecTy
(HUHi Ta B MaltOyTHbOMY) IiepXKaB, 11O BUUHSIOTh, CYTIPOTUB, i MiAJEerInX
oMy collialbHUX KJacCiB.

Bkasyouu Ha epeKTUBHICTb I100aJbHOTO KOHCTUTYIIOHAi3MY, JO-
canimHuku A. Binep ta III. OTep 3a3HavyaloTh, 1O TMpoliec ra100aJibHOTO
KOHCTUTYLiOHANi3My, 1110 (OPMYETHCS, Hae pyKa 00 pyKy i3 OCKapXKeH-
HSM KOXHOT HOPMU TJIOOATbHOTO KOHCTUTYLIIOHAIIZMY

3a3HayuMo, 110 I100aTbHUI KOHCTUTYLIIOHATI3M - 1€ MeraTeHJeH-
1[isi Cy4yacHOCTi, iCHYBaHHS SIKOi 3aBAsiuy€ rjiodajbHoMy TipaBy. CBO€O
yeprow, TiaobanbHe MpPaBO BUCTYITAa€ HOPMAaTUBHO-TIPABOBUM TIiATPYH-
TIM 006'€eqHaHHS 3YCWJIb CBITOBOI CIIJIBHOTH Ta peai3allii rmo6aibHOTO
YIIPaBIiHHS, IPUCBIYEHOTO BUPINIEHHIO IT00aNbHUX MPOOGJIeM TIOACTBA.

HopmaTtuBHO-TIpaBOoBe 3a0e3meuyeHHs TJ00ajJbHOTO YNpaBliHHSA Oyjae

300 Kumm Mattias. The Cosmopolitan Turn in Constitutionalism: An Integrated Conception
of Public Law, Indiana Journal of Global Legal Studies. 2013. Vol. 20. Iss. 2. Art. 4.
URL://www.repository.law.indiana.edu/ijgls/vol20/iss2 /4,262

30t Hyun A. [Tlenepaavnoe coecaamenue no mopzogae ycayzamu, 6vicuiee obOpazoeanue u
pedpopmer ¢ Coeo m Kopo. . URL: http://scepsis.net/library/id_387.hhnl

302 Wiener A., Oeter S. Introduction: Who recognizes the emperor's * clothes anymore?
International Journal of Constitutional Law. 2016. Vol. 14. Is. 3. P. 608-621.
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MMPONOBXYBaTU CBOE (OPMYBaHHS Ta €BOJIOIiI0, aXe TIobanbHe yIpas-
JIIHHS - 1e BigoOpaXeHHS BaXJUBUX XapaKTEePUCTUK iCHYIOUUX MiK-
HapoOJHUX BiIHOCHH, SIK€ NETEPMiHYE B paMKax KOOpPAMHAT «I100adbHi
npobaeMu - riaobajbHEe YNpaBJiHHS - IJ100ajlbHE MpaBO - TIOOAJIbHUN
KOHCTUTYILIIOHAi3M».

HInsax po3BUTKY TJ100aJbHOTO KOHCTUTYIiIOHANi3My MOXE HaraaaTu
«IOPOXHIO MPUTOLY», MiJ yac sIKOi KOHYe MOTpiOeH HaBiraTop Ta 10pPOX-
HS KapTa, B HAIlOMY CEHCi - JOPOTOBKA3 /ISl HAlliOHAJIbHUX AeMOKpAaTiid.

HagiTp sgKIIO MPUNYCTUTHU, L0 3a CydyaCHUX YMOB AiIxXiTamizallii
y mpaBi IJisl T00aJbHOTO YMNpaBJiHHS He MOTpiOeH rinoGanbHUM ypsn,
i rmo0albHUN KOHCTUTYLIOHANiI3M - 1€ «0e3MiJToTHUI Kopabeiab», TO
Bce piBHO IloTpiOHO 4YiTKO 3aKpinmUTH HamNpsIMOK, TpaBuUia pyxy Ta
BiIMTOBiAANbHICTh 3a iX MOPYIIEHHS.

Ha mnaniy nymxy, mouymHatu ¢GOpMyBaTH MOPOXHIO KapTy BapTo
«KPOK 32 KPOKOM», HAITPUKIALI:

Kpok 1. 3MiHa cyyacHOi MiXHapoJHO-TPaBOBOi cUTyallii Ta BuU-
pillleHHS Cy4yacHUX TJOOaNbHUX HETaTUBHMX 3BUYAIB A BHYTPIlIHIX
norpeo.

Kpok 2. IlocrifiHe CpUWHSITTS NeMOKpPAaTUUYHUX CTaHAApPTiB BHY-
TPIIHBOI MOJIITUKY Ta MiATPUMKA i BAIOCKOHAJIEHHS.

Kpok 3. [IporHo3 maitOyTHiX pedopM y MiXHApOAHOMY IMyOJTiUYHO-
My MpaBi Ta MiXXHapoOAHiil mogiThIi.

OTXxe, HEBU3HAYEHICTb i 10CI 3aJIMIIAETHCS HENOTiKOM (hOpMYyBaHHS
Ta PO3BUTKY TJIOOAJIBbHOTO KOHCTUTYIiIOHANi3MYy.

3a HaA3BUYAMHUX YMOB HeBU3HAUYEHICTb Yy MiXHapoOIHiil mpa-
BOTBOpPYili AisgnbHOCTI Tpeba OpaTu A0 yBaru 3 MeETOlO TMOTEepeaKeHHSs
HemepenbadyBaHUX HaA3BUYAWHUX TI0OATBHUX CHUTYalliil.

3Ha4yHi HeraTUBHI HACHiAKU KpU30BUX sABUI TToyaTKy XX cT. okpec-
Juiu To dakT, U10 Cy4YaCHOMY CBITOBI MpUTaMaHHi He TiJIbKU iHTerpa-
1ist Ta 3pOCTaHHST B3a€EMO3B'A3KiB JAepkaB, aje i 3HaUYHi MepeTBOPEHHS,
110 CHNPUYMHSIOTH iCTOTHY TpaHcdopMallilo apXiTeKTypu TJoOaJIbHOTO
MMPHOTO CHiBiCHYBaHHS.

Bapto nmingkpecnutu, mo ¢heHoMmeH riaobanisallii Ta ii BIJIMB Ha Cyc-

NiJibHi TpaHcdopMalliiiHi Mpollecu BUSBUCSA NyXe CKIAIHUM, i IIe 10
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LMX Mip caMa KOHUeMNUis riobanizauii, 1o cTajia NpeAMEeTOM BUBYEHHS
ISl 6araThoX BITYM3HSIHUX Ta 3aKOPIOHHUX BUYEHUX, HE € OJHO3HATHOIO
Ta MPO30POI0 JJIST PO3YMiHHS.

IMpouec rnobanizauii 30iliCHUB BEJIUMKUI BIIUB SIK Ha Cy4yacHEe MiX-
HapoJHe MpaBo, TaK i HA HalliOHAaJbHE MPAaBO, CTaB 3HAYHUM MOLITOBXOM
IUIsl 3MiHU poOJIi IepXaBu, AJS €BOJIIOLII MpaBOBUX MeXaHi3MiB Ta iH-
ctutyTiB. [ificHO, K 3a3Havae pocilicbKii HaykoBelb Borienko H. H.,
«MpaBO BifuyBa€e Ha cebe BIUIMB caMUX Pi3HUX O0OCTaBUH Ta MPOILECiB»,
y TO# yac K oAHi (pakTopu BIJIMBAIOTh Ha HOTO HEHABMUCHO, a iHIII -
MJaHOMiIpHO Ta HiJ‘[eCHpHMOBaH03O3. I[TounHawYM nmpakcioJoTiYHUN aHa-
JIi3 Takoi KaTeropii, K «rjaobajizauisi», BapTo 3BEpHYTU yBary Ha Te, 110
y XX cT. HaykoBe po3yMiHHS rjoOani3ailii cTaio NpeaMeToM TOCTPUX
HayKOBUX TUCKYCiif, aJxKe CIIOYAaTKy BOHO MOB'SI3yBajioCh i3 PO3BUHEHU-
MU KpaiHaMU CBITy Ta iX ()iHAHCOBO-EKOHOMIUHUM i MOJITUYHUM MOHO-
moJjizMoM, 30kpeMa, HanpukiHui 1980-x pokiB.

Ha nymky npodecopa Cankr-IleTepOyp3bKoro nepXaBHOTO VHi-
Bepcutety, nokrtopa dinocodpcrkux Hayk B. Il. bpaHncbkoro cgopmysa-
JIOCh NIBi pi3Hi piocodCchbKUX TOUOK 30py 0A0 (peHoMeHy riaodanizalii.
IMo3unis nocainoBHukiB C. XaHTiHITOHA 3BOAUTHCS 10 PO3YMiHHS, 110
riao0ajizauisgs BUpaxkae JIOACbKE TNMparHeHHs A0 HEOOMEXEeHOro pi3HOo-
MaHiTTd. [HIIi HaykoBui - mocnimoBHuku ®. dykysaMmu, BBaxkawThb, 110
TroJIOBHE, 110 BUpaxae rjodanisauis - e nparHeHHs 10 €I[HOCTi304

OcHOBHUMU (opMaMu MiXHapOJHOTO CIiBpOOITHULITBA, IO OI-
HOYAaCHO MOXYTb TpakKTyBaTHUCSl K iHCTUTYUiOHalbHi ¢dopMu Triaoba-
Ji3allifHUX TPOLECIB, € CIiJibHA KOOpPAMHALlisI BUPOOHUIITBA Ta 30YyTy,
CIliIbHE BOJIOAIHHS MiATIPUEMCTBAMU, HAyKOBO-TEXHiIUHE CIiBpOOITHU-
1ITBO, eKOHOMiuHa iHTerpauisa. Ha3BaHi ¢opMu mepenbavaioTh crijibHe
ynpaBjaiHHS, po3poOKY BiAMOBIAHUX MexaHi3MiB Y3TOJIXEHHS iHTEpeCiB.
[Ipy uboMy BHHUKA€E HOBA SKiCThb, fIKa y CyYaCHMX YMOBaX 3BOAUTHCS

no riaobanizalii cycmiJibHOro poO3BMUTKY: YHidikalii mpaBuJ MOBEeAiHKU

Bonaenko H.H. UcTtouynuku u popmbl npasa : yuyed. noc. Boarorpan : U3n-so Boal'y,
2004. C. 16.

Bpauckuiit B. lio06aausauyus u popmupoeanue no6020 poccuiickozo udeara. URL: http://
philosophy.spbu.ru/libniry/7682/7692 t

130


http://
http://philosophy.spbu.ru/libniry/7682/7692

BCiX KpaiH y CBIiTOBiii eKOHOMIlli; TTOsIBi HOBUX (OpM YyIpaBJiHHS CBITO-
BOIO €KOHOMIiKOIO0, HOBUX 3aKOHOMipHOCTE! PO3BUTKY MOJITUYHOT Hislb-
HOCTi, KOJMM HAaIliOHaJIbHi JepXaBW MOCTYIIOBO BTPayaloTh MOBHY CaMmo-
CTIHICTb y MPUAHATTI pillleHb; OOMEXEHHS aJlbTepHATUB BUOOPY IiJiei
Ta iIHCTPYMEHTIB PO3BUTKY OKpeMUX KpaiH i perioHiB

o peui, cMCTEMHOYTBOPIOIOUYMMU YMHHUKAMU Tpoliecy riobaiza-
1ii € 3MEHIIeHHS MepenoH I eKOHOMIYHOI, TOJITUYHOI Ta KyJbTypPHOI
B3a€MOJil KpaiH, CTBOPEHHS OiJibIll TOMOTEHHOTO €KOHOMIYHOTO, TOJIi-
TUYHOTO Ta KYJIBTYPHOTO TPOCTOPY i CTBOPEHHSI CTPYKTYp TI00AIbHOTO
yIpaBJiHHS

ITpouec rimobanizauii 3 BJacHUM UMBiJNi3alifHUM MOPSIAKOM iCHY-
BaHHSI CYCITTbCTBA, 3aCHOBAHWM Ha BiIbHOMY TJI00aJTbHOMY TpaHCTpa-
HUYHOMY TMepeMillleHHi TOJIOBHUX €KOHOMiIYHUX (akTopiB, BiIKpuUB
mepen nepxkaBaMU He TiIbKA 3HAYHI MOXJIWBOCTI IS PO3BUTKY, aie i
«OMPOMIHUWB» paHillle CXOBaHi JJsI HUX BUKIWKW Ta 3aTPo3u, IO A0
XKUTTS pyXy aHTUTJ0OaMICTiB.

BapTo moroautuch i3 1ymMKolo BiTYM3HSIHOTO TNpodecopa B. Jlepra-
yoBa, 110 ajJbTepHAaTHBaA HeoJiibepaysizMy BOAYaeThbCcsl He B HalliOHaJb-
HOMY NpPOTEKIiOHiI3Mi, a B HOBili epi rjaodaizauii MoJiTUKMU W nepxkas.
TpaHcHalioHaJllbHA MOJIITUKA 3apa3 Bil3HAYAETbHCS TOTOBHICTIO 10 B3a-
€MHOTI0 TPOHUWKHEHHS Ta Koorepanii, B. JleprauoB 3ayBaxye Ha Te3y
Vabpuxa beka, y kil ocTaHHiil 3BepTa€e yBary Ha 1ikaBy 3aKOHOMIpHiCTb
CTOCOBHO TOTO, IO MNPOTUIisA riaoOani3alii IpUMyLIYe il MOTOp Mpalo-
BaTH 1€ OiJNibIll iHTEHCUBHO, OCKiIJIBKM MPOTUBHUKM TioOanizalii cami
KOPUCTYIOTHCS TIO00ANbHUMU CHUCTEMaMU 3B'H3Ky307

I'mo6anizauiiiHi mpouecu, 110 NPOHU3YIOTh yCi OCHOBHI cdepu
IiSITBHOCTI Aep>XXaBu, IPUBOASITD 10 «JIaHUIOTOBOI peakii» dopMyBaHHS
r106a7bHOI COMiaTbHO-TIPABOBOI CUCTEMHU, J¢ aKyMYJTIOIOTHCS Ta TPOSIB-

JISTIOThCS T00aabHiI MpoOIeMK, TTOB'A3aHi 3 GOpMYBaHHSIM iHCTUTYIIiM -

305 @ininenko A.C. I'nmob6ansni ¢popmu ekoHomiuHoro po3Butky. lcropis i cyyacnicTs. K.:
3unaunns, 2007.670 c.
Cunenko B.P. T'nobann3anus - eBponeiickas Tneipauus - 3KOHOMHYECKOE pa3BUTHE:
yKpauHcKasi moaeib / B 2-X T. T. 1.- Fno6anu3zauus v skoHomuvyeckoe pasputue. K.: ®De-
nukc, 2008. C. 86.

%7 Nepraues B.A. Fno6annctuxa. M.: IOHUTH -JIAHA, 2005. 303 c.
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HUX i HOpPMAaTUBHUX MeXaHi3MiB, 1110 MalOTh HaJHalliOHAJbHUUN XapakTep.
BinTak ¢yHKIiOHYBaHHS TJ00aJbHOI COlliaJIbHO-TIPAaBOBOi CUCTEMU He-
MOXJMBE 0€3 BiAMOBiAHOI MpaBOBOI perjaMeHTallii, 1o € Aii0BUM 3aco-
OoM Toao0JIaHHS KOJIi3iil, KOH(IIIKTIB iHTepeciB '1'01110308
Posrnsimaloun mMuUTaHHS BaXJIMBOCTI KaTeropii «rjoOasnizalist mpa-
Ba» («mpaBoOBOI riaobanizauii») aas mMoaudikauii MexaHi3My HpaBOBOTO
peryJIIoBaHHSI CyYaCHUX MiXHapOTHUX BiMIHOCWH, BapTO 3a3HAYUTHU, IIO
mosiBa beHOMEHY TIpaBOBOI r1ob6amizaiii ;yxe TicHO ToB'si3aHa 3 Gopmy-
BaHHSM TJ00aJbHOT CUCTEMMU i € pe3yJbTaTOM IPaBOBOI iHTeTpallii,
CouianbHO-iCTOPUYHUM AXepeaoM (GopMyBaHHS TJI00aNbHOI cUCTe-
MM MOXHa Ha3BaTU MoOyAoBaHy y €Bpomni cUCTeMY MiXHallioHaJbHOTO
Ta HaJHallioOHAJbHOTO CHiBpoOITHULITBA (EBpONEChbKOi iHTerpaiii).
ITapusbkuit norosip 1951 p. mpo 3acHyBaHHS €BponeicbKOl CHUIBHOTH
BYTiJg i cTajsi craB MepuiuM IMPaBOBUM iHCTPYMEHTOM, IO 3aKpiluB
HaJHallioHaJlbHY OCOOJMBICTH MiXXHapOAHOiI opraHizailii
MeTononoriyHO BaroMMM YyBaXXa€TbCs MiaXia no imeHTUdikaii
riao0anizallii, o BUCIOBUB 3axinHui pociainHuk P. Po6eprcon. BiH 3a-
3Hayae, 110 MOMUPEHHS ifel HalliOHAJIbHOI NepXaBu K (OPMU iHCTUTY-
11i0J1i30BaHOTO CITiBTOBapuUCTBa cTano «(hiHAIbHOIO Kparnkow» KOHCTU-
TYLilAiHOTO 3a0e3MmevyeHHsT MiXaepXaBHUX TriaobanizamiiHux npoueciB310
Ax Bin3Hauvae pocificbkuit mocaimHuk B. B. BoraTHpb0B3”, 3naT-
HicTb TyoOani3auii 3akjamnaeTbCcsd B caMili CYTHOCTI INpaBa, OCKIJIBKU 3a
CBOEIO CYTTIO BOHO € CKJIaJHOIO CcOIliabHOIO cucTeMoto. st cBOoTO po3-
BUTKY MpaBOBa CUCTeMa MOBMHHA OTPUMYBATU MIiIHUU TOTiK 330BHI,
OyTH BiIKPUTOIO 1O B3aEMOJii SIK 3 iHIIMMM BUJAMU COLiaIbHUX CUCTEM,

Taxk i 3 npaBOBUMU CUCTEMU iHIIUX O€pxXaB.

08 . o R .
Boaomun 10.0. KoHcTuryuiliHo-npaBoBe 3a0e3mevyeHHsl €BPONENCbKOI MikaepscaBHOI

IHTerpauii: TeOpeTHKO-METOA0JIOriYHI acneKkTH : MoHorpadis / 3a pea. M.O. Baiimyparto-
Ba. K.: JIoroc,2010. C. 191.

109 Treaty establishing the European Coal and SteelCommunity (Paris, 18April 1951). URL:
http://www.cvce.eu/oDJ/treary_establishing_me_europem_coal_and_steel_com
paris_18_april_1951-en-11a21305-941e-49d7-al71-ed5be548cd58,html

1o Robertson R. Globalization: Social Theory and Global Culture. L.: Sage, 1992. P. 67.

u Boratsipes B.B. I'no6anu3anus npasa: apropedepaT JUC. HA COUCK. Y4. CTENEeHH JOKTOpa
Hayk.2012.25c¢.
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Came Ha miacrasi cmiBmpani o6'enHaHoi €Bponu i3 CrolydeHUMU
MltaramMmu AMepuku chopmyBaaoch rjiodajbHe CIiBTOBApUCTBO.

Ha nymky iranificbkoro nociainHuka CabiHo Kacese, mpaBoBa Io-
Oanizallisi 3aCHOBaHa Ha LMPKYJsSALil MpaBOBUX iHCTUTYLiH MiX Halio-
HaJIbHUMHM CHCTEMaMHU Ta iX PO3IMOBCIONXEHHI 3 HAaIiOHAJTbHOTO Ha
riao0anbHUM piBeHb i HaBmaku. [JoGani3allisi mpaBa J03BOJISIE TTOKa3aTU
HeoOpAMHApHY 31aTHICTh MPaBOBUX iHCTPYMEHTIB CIiBiCHYBaTHU Ta iHTe-
IPYBaTUCh, MEPEKINKATUCH i YITOPSIAKOBYBATUCH OJUH 3 OI[HI/IM312

['mobanizauis mnpaBa HajleXUTb 00 B3a€MPIOBSI3aHOTO aHcaM0O-
JII0 MHOXMWHHUX BUMIpPiB, pEXUMIiB, OPUAUUYHUX (PopM, IO MicAThb: 1)
riao0anbHe PO3MOBCIONXEHHSI HOPM Ta IpoleciB, 2) 6araTomapoBuil npa-
BOBUH TUIlOpaniaM, 3) TpaHCHallioHaJbHE MpaBo, 110 PeryJlo€ MpPUBaTHI
TPaHCKOPIOHHI aKTUBHOCTI, 4) perioHanidM, 5) 3pocTalodi 0coOJIMUBOCTI
KOHBEHUIMHOT MiXXJlepXXaBHOI Ta KOMITapaTUBICTChKOI IOPUCTIPYAEHIIii Ha
piBHiI HallioHaJAbHOI MPAaKTUKU, Taki SIK yHiBepcaJibHe TpaBOCYAAsl IJIsI
3JI0YMHIB TIPOTH J'[IO)ICTBa31

V 2006 poui Cabino Kacesze Bu3HauuB m'saTh ¢GopM riobamizamii
mpasa:

1) npsiMmuii TpaHcdep iHCTUTYLIN 3 OAHiE] HalliOHAJIbHOI CUCTEMU B
iHIIYy - TMpUKJIAgAOM MoxXe OyTu MmobymoBa aMepUWKaHCbKOi TeMOKpaTii B
CbOTOJIHI W MOCi 3aJUIIA€ETHCS HEOAHO3HAYHUM - ABT.);

2) mokjaaeHHs rinoOaJbHUX MPaBOBUX MPUHIUMITIB HAa HalliOHAJbHI
my6aiuHi agMinicTpanii (mo3uiigs COT i MB® npu dopMyBaHHI MOJITUK
y IepxXaBax-wWwieHax);

3) nmepenaHHs TrJ100aJbHOIO IOPUAMYHOI IHCTUTYIIEI 3arajbHUX
MPpaBOBUX MPUHIMITIB He TUTBKY NepXaBaM, a il HalliOHAJIbHUM CHCTeMaM
(BU3HAHHS MPUPOJAHUX TMpPaB JIOJUHU Yy BCiX HALliOHAJNbHUX MPaBOBUX

Cucremax Ta iHTepHallioHali3allisi AeMOKpaTUYHUX IiHHOCTe! - ABT.);

312 Cassese Sabino. The globalization of law. URL: ht"://www.iilj.org/gd/documents/TI3E
GLOBALIZATIONOFLAW.pdf

3 Brysk Alison, Jimenez Arturo. The Globalization of Law: Implications for the Fulfillment
of Human Rights. Journal of Human Rights. 2012.Vol. 11. Ne 1. P. 4. URL: https://www.
researchgate.net/publication/239795480_T4ie_GlobalLzation_ofLaw_Implications_for_
meJMfimnent_ofJHumM _Wghts
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4) nMpaBoOBi MPUHLIMIU TPAHCIIOHYIOTHCS 3 HAlliOHAJBLHOTO PiBHS Ha
rjao0anbHuit (MOpPSAIOK KOHCYJIbTallill 3 TPOMaAChKiCTIO 3 aMEpUKaHChKOT
MpaBOBOI CUCTEMMU TMEPEULIOB A0 IJ100aabHOI);

5) ogHa Ta Oijblle iIHCTUTYUi MOXYTb OTpuUMaTH iHIIY ¢GOpMy Ha
rjao06ajJibHOMY piBHI (Teopist «BiJIbHOI TOPTiBJi» (free trade) BUKOPUCTOBY-
€ThCS IJIsl CIPUIMaHHS BEPXOBEHCTBA IMpaBa).

Le#t nepenik ¢popm riobanizallii npaBa Moxe OyTW NOMOBHEHUI,
aJlxe CBiTOBa CHUJIbHOTA BXE 3a3Haja HeraTMBHUX HaCJilIKiB Ti1o0ai-
3alii y BUurisai ¢piHaHCOBO-€KOHOMIYHOT KPU3U Ta €KOJOTiYHOI KpU3U, B
pe3yybTaTi yoro BigOyjach 3MiHa B PO3MOMAiJi BJlaAM Ta B cTaTycax KpaiH
(binancoBuii 6opr I'penii, konanc «opuopHoro pato» Kinpy ta iH.).

Ha namy aymky, rio6asnizaliisi ctaja MiATPYHTSIM JAJIsI HOBOI CHUC-
TEeMU MPaBOrO BIOPSAKYBaHHS B3a€MOBIIHOCUH [lepXaB CBiTy, IporTe,
3 iHmWoro 60Ky, riobajizauis cTajga KarajaizaTopoM IJsl BUSIBJEHHS He-
CITPOMOKHOCTI Cy4YaCHMUX IHCTUTYLiil BUpillyBaTU IoOaabHi MpodaeMu
¢$iHaHCOBO-EKOHOMIYHOI0, €KOJIOTiYHOIO Ta BOEHHO-TMOJITUYHOTO Xa-
pakrepy. Kpim Toro, 3amiHu, 1110 CTajJuMCh Ha CBITOBIiil apeHi y 3B'SA3Ky 3
MOSIBOI0 HOBUX CYO'€KTIiB MiXXHapOJIHOTO IMpaBa, aKTyajJi3yBaJd MUTaHHS
nepedya1oBU CBITOBOTO NMPaBOMOPSAKY Ta MpOOJEMAaTUKY CTPYKTYpPHOI i
¢GyHKIIIOHAJBbHOI iHCTUTYLIiIOHANi3allil CBITOBOI CIiIJILHOTU B LIiJIOMY.

Ha nymky Y. beka, maiiOyTHe Oyne 3a BiIKpUTUMU JdepKaBaMu, 1110
0a3yloThCs Ha MPUHIMIIAX HallioHaJbHOI iHAUGepeHTHOCTI. [TobanbHi
albsSHCU CTaJd HEOOXiIHi He TibKW Ui 30BHIlIHbOI, aje W IJIs1 BHY-
TpillHbOI 6e3neku. [logiGHO TOMy, SIK Y MUHYJIOMY MiXHapoaHe NpaBo
BiIOKpEMUJIO AepKaBy Bia pesirii, Tak € MOXJIMBMUM BilOKpeMJIEHHS
nepxaBu i Hawii. Bigkpura gepxxaBa moBUHHA 3a0€3MEYUTH MOXKJIUBICTH
CTOBiYBaHHSI pi3HUX peJiriii, 3abe3meyuTu TPAaHCKOPIOHHE CHiBic-
HYBaHH$ €THIYHUMX, HallioHAJbHUX i peNirilHuxX caMocBigZoMocTeil Ha

. .. . 314
OCHOBI IPpUHIUITY KOHCTUTYU1IMHOI'O TEPITIHHA

314
Bek Y. Yto Ttakoe raodanuszauus? OmuOKH riodajiusmMa - OTBeThbl Ha rjodaausanu /

nep. ¢ Hem. M.: IIporpecc. Tpaauuus, 2001. 304 c. ; Bex VY. [TonuTnyeckas JIHHAMUKA
B rjio6aibHOM oOmecTBe pucka Muposas 3KoHOMUKA U MedCOYHAPOO om ]
2002. Ne 5. C. 10-19.
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dopmMyBaHHS rI100aJTbHOI CUCTEeMH Ha JepKaBHOMY piBHI 3aBISUYE
pO3BMHEHUM KpaiHaMm 3axinHoi €Bponu ta CHIA, y Toil yac K Ha 0co-
OUCTiCHOMY piBHiI - BEJMKY pOJb Y PO3BUTKY IJ100aNbHOI-cOLialbHOL
CHUCTEMM 3irpajqm HOBi Cy0'€KTM CBITOBOi CUCTEMM - MirpaHTu (aBT. -
rjao0ajbHi l"pOMa,ILSIHI/I)315.

I'mobanizauis crana MOWITOBXOM AJS MOSIBU MpaB JIOAUHU <«4eT-
BEPTOTO MOKOJIHHS», a TAKOX TaK 3BAHUX «COMAaTUYHUX TMPaB» JTIOIUHU
(Bim rpeu. soma - Tisio) (MpaBO Ha cCMepTh, MpaBO Ha 3MiHY cTaTi, MpaBa
y cepi TpaHcIlaHTOJIOTH, TIpaBa eMOpioHa, MpaBa cyporaTHoi marepi
TOI10), i 3AiCHUIIa 3HAYHU I BIJIMB HA 3aKPiMJeHHS B KOHCTUTYIisIX Aep-
KaB OUIBII IUPOKOTO Mepeiky MPUPOAHUX i MO3UTUBHUX mpaB. [lpu-
KJIaloM MOXe CTaTU MpaBo Ha BiIbHE KOPUCTYBaHHS Mepexelo [HTepHeT
(Koncruryuist EcToHii), mpaBo Ha rilHUi piBeHb XUTTS, MPaBO HA BiJibHe
nepecyBaHHs ajs KpaiH €Bponeiicbkoro Coio3y TolIO.

IIpoTe HasBHiCTh TEHAEHIil 1IOAO PO3MIMPEHHS TpaB JIIOAUHU
HEeBil'€MHO CYMPOBOAXYETHCS HEOOXiAHICTIO OOMEXEeHHS MpaB JIOJAUHU
i, BiAMOBiIHO, HOPMATHBHOIO 3aKPilJeHHs TaKWX MpaB Ta iX OOMeXeHb.

Ax 3azHavae B. M, I HanoBas, sikicTb npaBoOBOi Jep>XXaBU HEpiaKo
He JIWIIe MOB'SI3YI0Th 3 TOTPUMAHHSIM BUMOT MMO3UTUBHOTO TIpaBa, a i
BU3HAYAIOTh BiAMOBiAHICTH OCTAHHBOTO TPUPONHO-IIPABOBUM YSIBIICH-
HsAM. TuM camMuM Bjany y NpaBoOBiil JepKaBi 0OMeXYIOTb MPUPOIHUMU
npaBaMM JIOAUHU, AKi € HeBinuyXXyBaHuMU. Lli oOMexXeHHs, Ha AYMKY
NnpuOiYHKUKIB TAKOTO MiAXOAY, MAIOTh BTiJIOBATUCH B aKTaX MO3UTUBHOTO
mpaBa, HaJZalOYW iM XapaKTepy MO-CIPaBXHbOMY ITPaBOBUX. AJie Ipak-
TUYHA peaisallis inei mpaBoBOI AepXaBU Moxe OyTH 3iilicHeHa Julle
Yy TO3UTUBHO-TIPABOBOMY BUMIipi, O € MPOAYKTUBHUM JUISI TPAaBO3acTO-
CYBaHHH316. -

CyyacHUi KOHCTUTYLiOHAi3M TNependayae 6e3yMOBHE BU3HAHHS Ta
peanizauilo Ha MpakTUIli LMIMPOKOro TIepesiky mpaB i CBOOOA JIIOJAWHU,

npiopuTeT npaB JIOAWHU nepén JepxaBHUMU iHTepecamMu, piBHOMpaB's

Topenos A.A. Tno6anu3anmns Kak 00beKTUBHAS TEHIAEHIUSI MUPOBOTro pa3Butus. Bek zao-
6aauzayuu. 2009. Ne 1. C. 79-90.

ITanosax B.M. CyuacHuii KOHCTUTYHioHaXi3M : MoHorpadisa. K.: I0p. dipma «Cankom»;
IOpinkom Inrep, 2005. C. 236-237.
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rpoMaiasiH. [HIIUMM iCTOTHUM €J1eMEeHTOM CYy4YaCHOTO KOHCTUTYIiOHAJIi3My
€ HasBHICTb OCOOJIMBHMX MPOIECYaJbHUX Ta IHCTUTYHiOHAJIbHUX MeXa-
Hi3MiB 3aXMCTy KOHCTUTYIil, 3a0e3medeHHs ii BEpXOBEHCTBA HAJl iHIIUMHU
aKTaMu, peajizallisgd KOHCTUTYLiHHUX HOPM.

LikaBUM € MOpiBHSJIbHE AOCHIAXEHHS CTaHy 3aKpillJIeHHS B KOH-
CTUTYLII i1e1 piBHOTO CTAaTyCy pi3HUX peJIiriii i 1epkKoB, iX piBHOCTI y Bil-
HOCHMHAaX 3 JepxXaBolo Ta Mix coboto, 3podiaeHe B. M. IllanmoBanom. Ha-
npukiaan, y AndaHii «cmiBiCHyBaHHS pefliriii» BU3HaHE OJHI€I0 3 OCHOB
nepxau (cr. 3 KouHcturynii Anb6anii). Ilpore, y yacTuHi OCHOBHUX
3aKOHIB 3ahiKCOBAaHO cTaTyC OJHi€l penirii abo mepkBU K odillifiHOI.
Y MaspuTaHii iciaMm BU3HAaHUHN He TiJbKU JepXaBHOWO, a i HAPOJAHOIO
peJiriero, a'y AdraHictaHi gepxxaBHa peJiiris iciamy BU3HaHa «CBSIIEH-
How», B Cupii Ta TyHici iclaM KOHCTUTYUiAHO BU3HAaHUU peJliriero mpe-
3uaeHTa, xoua B Cupii gepkaBHOI peJiirii He nepeabdbayeHo.

I[IpoTe HepinKO KOHCTUTYLilHI MOJOXEHHS MPO icjlaM SIK AepXaBHY
peJiirito Mo cyTi € JiMllle KOHCTaTali€lo BipoCMoOBiAHOTO BUOOpPY Oiiblioc-
Ti HaceleHHs KpaiHu. Takuil BUCHOBOK MOB'sI3aHUM, HacaMIlepel, 3 TUM,
oo B AesIKMX KpaiHax BOAHOYAC 3 MPOTOJIOMIEHHSAM icliaMy Jep>kKaBHOIO
peJirielo KOHCTUTYLiHO 3aKpinjaeHa cBobOojaa BipocrnoBigaHHs (AJXUD,
Banrnanem, baxpeitn, Mopnanis, Kyseiit, Manaiizis, Mapokko, OMaH).
Baxn1uBUM TakoX € Te, 11O icjlaM OpPraHiuyHO MOENHAHWUI 3 TIpaBOM, ijae
3HAYHOIO MipOl0 3yMOBJIIOE MOTO POJIb Yy CycHiJibHOMY XUTTi. [IpakTny-
HO BCi OCHOBHI 3aKOHU, MPUUHSITI B TaK 3BAHUX MYCYJIbMaHCBKUX Kpa-
iHax, MICTSITb MPUIKUCHU, 3a IKUMU IIapiaT (iciamMcbKa IOPUCTIPYAEHILisT)
BU3HAHO TOJTOBHUM JXEpeJIoM TIpaBa

HesBaxaoum Ha Te, MO0 TaK 3BAHUIl «PEECTP» MpaB JIOAWHU IO
BCbOMY CBITY PO3LIMPIOETHCS, HA CHOTOAHINIHIN NeHb iCHye mpobiema
KOHMIIKTY MiX €THIYHMMU TpylaMu 4Yepe3 BiICYTHICTb HOPMATUBHOTO
3aKpiMnjeHHs T100albHUX eTHiYHUX HOpM. Tak, y XXI cT. mpuUrHideHHs
npaB XiHOK y iclaMCbKUX KpaiHax (Hampukian, y CayniBcbkiit ApaBii)
MoKa3y€e BiICYTHICTh Opi€eHTallii Ha colliaJlbHY PO3BUHEHY NepXaBy i He
€ 03HAaKOI PO3BUHEHOTO CYCIiJIbCTBA,
3r

4 IITanosan B.M. CyuacHuii KOHCTUTYHioHadi3M : MmoHorpadis. K.: IOp. dipma «Cankom»;
IO pinkOm InTep, 2005.560 c.
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Ax caymnHo 3ayBaxye npo¢g. M. Il. Op3six, opraHizauii cBiToBOro
CIIiBTOBapuCTBa BU3HAIOTH, 1110 XOJAHA 3 KpaiH CBITY YOPUTYJ He HaOIU-
3UJlaCch HaBiTh 0 TOTO, 1110 Oyyio IporoJiomeHo B Jleknapaliii npaB Joau-
HU i TpOMaIsiHWHA - JOKYMEHTI, SIKWil TIpeaCcTaBIsi€ IS Cy9YacHOCTI Jo-
CUTbh MiHIMaJIbHY HOMEHKJIATYpy TpaB i CBOOOJ MOPiBHSIHO 3 HOBITHIMHU
MiXHapOIHO-TIPABOBUMHU aKTaMHW U KOHCTUTYLiHHUM 3aKOHOJAaBCTBOM
IepXaB PO3BMHYTOI IeMOKparTii, 3 iZessMu, 110 TMOB'sA3aHi 31 CTBOPEHHSIM
CgitoBoi xaprii (Koaekcy) npaB i cBOOOI JIOAUHU YU «€QUMHOI MixHa-
poaHoi koHcTtuTyuii» (I. CopMaH) crmoyaTKy Ha €BpOINENWCbKOMY, a TO-
TiM - Ha CBITOBOMY piBHi

Ha nymky pociiicbkoro mocninHuka B. B. borartupboBa, riobaini-
3allisl mpaBa 30iliCHIOETLCSI B OCHOBHOMY uYepe3 riodanizauiio nmpaBoBOi
npaBocBigoMocTi. I ockinbku TpaBoBa MPaBOCBiAOMICTh € YaCTUHOIO
3arajbHOI CBiIOMOCTi JIIONMHU, BOHA MiAJAa€EThCS iHHOBAIIIl 3a paXyHOK
3ac00iB MacoBOi KOMYyHiKaIlii, 0COOJIMBO Yepe3 MITy4YHi 3aco0u, sIKiy CBO-
il Maci ctaloTh rodajsbHUMU. CTPYKTYpHi €JIeMEeHTU MpaBOCBiTOMOCTI
Mo-pi3HOMYy MpuAMalOTh yyacTb Yy Horo rjooOainizauii. Akuio mpaBoBa
MCUXOJOTisl MO CBOill CyTi € cTaOUIbHOWIO i MepeBaXXHO HallioOHAJIbHOIO,
TO NMpaBOBa il€0JIOTis € iHTepHALiOHAJbHOW i CIpHUs€ BOPOBAIXKEHHIO
iHHOBAllill y NpaBOBY NMPaBOCBiAOMICTb Y L[iJ'IOMy319

Bitunsusauuit nocnignuk M. B. CaBuuH y po6oTi «KoHcTuUTy1liO-
Haji3M i mpupoja KOHCTUTYIii» 3a3Haydae€, 110 «Trjobani3allisi mpasa i
riobanxbHe MPaBo SIK MPOAYKT MEePIIOTO HE € Pe3yJTbTaTOM BUKIIIOUYHO 3a-
MO3WYEHHS KOHIEMIil Ta OPUANIHUX KOHCTPYKIIiif, TpUTAMaHHUX 3a-
XiIHili KOHCTUTYUIilHii Tpaauuii. [mMobanbHe MpaBO MOXe CTAaTU palauie
MPOAYKTOM MiXIMBiJi3alliliHOTO aiasory i Oyae BuUpaxaTW KOHCEHCYC
monctBa llomo 3aranbHOMIOACHKUX IiIHHOCTE !, 3a0€3MeYeHUX TPaBOBUM
3aXMCTOM. 3a TaKUX YMOB KOHCTUTYLisl 3a0e3medyyBaTUMeE JIETiITUMHICTh
¢opmyBaHHS rja00ajbHOrO TMpaBa, i B TAaKOMY pycJi MOXHa TOBOPUTU

IMpO YHiBepCaJlbHUI/TI00ANIbHUN KOHCTUTYIiOHaNi3M. [IpaBoBUMU 3a-

Op3ix M.II. (pea.). IIpodaemn cyyacHoi koncrurymonaiicruku: K.: IOpinkom Inrep,
2011. C. 15.

B.oratbipes B,B. I'moGanu3anus npasa : aBropedepar IMC. HA COMCK. Y4. CT. JOKTOpa
Hayk.2012.25 c.
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cobaMu UbOTO CJYyXaThb IMapJaMeHTCbKMU i CymoBUN KOHCTUTYLiHHUM
KOHTpOJ‘[L»32O

3axigHuit pociainHuk Youtep AHIepceH y cBoili KHu3i <«AH
Connected Now. Life in the First Global Civilization)) (2001) nmo6ynyBas
MoOJleJib MallOYTHbOTO <«XWTTS B Meplliii riaodanbHiil uuBinizauii». BiH
3a3Hayae, U0 riaobaniszalis BUCTYNa€e MOTOKOM KOHBEPIUPYIOUUX CHUI,
IO CKJIafaloTh iCTUHO €IWMHUIN CBIT. | 3a TaKUX YMOB OyAYETHCS BEIU-
Ka iHdopmauiiitHa MaricTpalib, siKa 1a€ MOXJIMBICTh KOXHOMY I00OauM-
THW BE€Cbhb CBIiT i MOCHIJNKYBaTUCh 3i BCiMa MelIKaHLSIMU MjaaHeTu (TOOTO
MoOyay€eTbCsS TJI0OOAJIbHE CYCITiIJILCTBO TJIOOATbHUX (BCECBITHIX) rpoma-
ISTH - ABT.),

s nuBinizauisi, Ha AyMKYy AHIepceHa, MPUXOAUTH 3aMiCTh 3aKpU-
TUX CHIJIBHOT 3 YiTKUMMU KOPIOHAMMU, lie JIIOAMHA MAa€ Bil HapOIXKEHHS
MpornucaHe Miclie, cTaTyc Ta HOpMU noBeniHKU. OTXe, riodajabHa LUBi-
Jli3auis nacTh JIOOUHI IT'STh OCHOBHUX CBOOO:

cBoOo/1a moJliTUYHA (IeMoKpaTisi, cBo00Ja cjioBa TOIIO);

* cBoOOjga ekoHOMiuHa (IpaBoO IpojaBaTH i KynyBaTH, IpaB Ha
npamilo, yJyacTb y BUPOOHMIITBI Ta CITIOXMBaHHI);

* OB IMPOKI colialbHi MOXJIMBOCTI (IIpaBO Ha OCBITy Ta Me-
IWYHEe 00CIyroByBaHH:);

* JocToBipHa iH(dopMalis Mpo TOBapu Ta MOCIHYTH;

* TrapaHTOBaHa cucTeMa 0e3MeKu Bill roJ0oAy Ta iHIIUX 3J'II/II[HiB321

'mobGanbHUit KOHCTUTYLiOHANI3M - 1Lle HAalpsSIMOK Cy4yacHOi HayKo-
BOi IYMKH, 110 3aKPIIJIIOE MOPSAO0K NOCATHEHHS HAWTOJOBHIIIUX LIiJeit
(Hapomo- Ta Mpupoao 30epekeHHs) i, mepll 3a Bce, 1le pa3 Haraaye mpo
BaXJUBICTh MOTPUMAHHS TPUPOAHUX TpaB JIOIAUHU Ta HEOOXiTHICTHb
BXUTTS 3aXO/iB 3aJ151 MOTepeI)KeHHSI MiXKHAapOJAHUX KOHMIIIKTIB.

OTxe, riaodaiizauis Ta MixkaepXaBHi iHTerpalliliHi mpoilecu Ccrpu-
YUHUJIU HEe TibKU MiABULIEHHS 3HAYCHHS jus cogens IJisl HalliOHAJIbHUX

MpaBoOMOPSAKiIB, aje MiAKPEeCIUJIU HEOOXiIHICTh KOMIJEKCHOI HOpMa-

‘.’20 CaBuunM.B. Koncrurynionaaiam i npupona Koucrturyunii: monorpadis. Ykropon: IMomi-
rpa¢ nenrp «Jlipa»,2009. C. 282.
3 Anderson Walter Truett. All Connected Now: Life in the First Global Civilization. Boulder,

CO: Westview Press, 2001. P. 320.
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THUBHOI ¢ikcalii mpaBuJ MOBEIiHKU AJS YYaCHMKIB MiXXHapOJAHUX Bil-
HOCUH.

3a Credanom J[xinom, mpaBuia Ta AMCLHMUIUIIHU TJ00aJIbHOTO
KOHCTUTYILIIOHANi3My (DYHKIIOHYIOTh ¥ CHOCiI0, 110 TSXi€ 10 MiAMOpsia-
KYBaHHSI BCECBITHBOTO iHAMBIiAyaJlbHUM iHTEpecaM BEJMKOTO KalliTany,
110 O3HAYaeE, 1110 HOTo AMCUUIIIIHU PYHKIIOHYIOTH iEpapXiuyHo (y TepMi-
HOJIOTI1 colliaJIbHUX KJIaciB, CTAaTTi, pacu Ta YMOB HallioHaJbHOI BJIaaN)
MOMiX Pi3HUMU HallisIMU, perioHaMU Ta B I100aNbHil MOJITUYHIN €KOHO-
Mili. YacTKoBO MpoOJeMAaTUYHUM € T€, IKUM YMHOM CBiTOBa CIiJbHOTA
3MiHMJIACh MiJ BIMJMBOM IMparMaTUYHOTO iHAUBiAyadi3ZMy... TOMdi SIK BU-
POOHMIITBO CTaJo MPOTPECUBHO BCECBITHIM Ta COHiaJ‘Ii3OBaHI/IM322

I xoua Tpe6a IMoroagurtucs i3 B. B. BOFaTI/IpbOBI/IM323 B TOMY, 1110 TIO-
BHIiCTIO TepeiHATHU MpaBoBi inei, 6e3 BJacHOI MoaepHi3allii Ta iHTeprpe-
Tallii, He MOXe XOJeH HapoJ uu Hallisi. Tpeba KoHCTaTyBaTH, IO IpPO-
ec riobanizaiii nmpaBoBoi cBimoMmocTi Jlae cBoi pe3yjibTaTu. 3aBOsSKU
rao6anizanii mpaBoBoi CBiZOMOCTI (Mmepexil Bix JoKaJlbHOI OO0 TJIaHe-
TapHOI MPaBOCBITOMOCTi) BiIOYBa€TbCS PO3MIMPEHHSI KOHCTUTYLiMHOTO
MUCJIEHHS 0 CBITOBOTO TMOPSIAKY, IO TPYHTYETHCS Ha ifesx, MepeKo-
HaHHSAX i 3000B'sI3aHHSX TaK caMo, K IOJiTUKa abo mpaBoBa JloOKTpuHaA
(Ax. JI. Aynodd Ta dx. I1. TpaxTman).

Hocnigauk [Mox. ®@. Kiisgep 3a3Havae, 110 «pO3BUTOK TEOPii KOHCTH-
TyUiOHaNi3My, MPUAATHOI 10 106anbHOI chepu, Mae BinOyBaTuce y dop-
Mi COLIIOJIOTIYHOTO NOCHiAXEHHS»

I'moGanbHUI KOHCTUTYLiOHANI3M Ma€e MiXAUCUUIJTIHAPDHUN XapaK-
Tep, € MPEeaMEeTOM NOCTiIXEeHHS HaYKNM KOHCTUTYUiHHOTO Ta MiXXHAapoI-
HOTO TIpaBa, OCKUIBKM 3 OMHOTO OOKY CTOCYETHCSI MUTAHHS BUHUKHEHHS

Ta (GYHKIIOHYBaHHS TJ0o0adbHOI KOHCTUTYIIil, a 3 iHIIOTO OOKY CTOCY-

Gill Stephen. The constitution of global capitalism. Paper presented to the International
Studies Association Annual Convention, Los Angelos. URL: ht"://www.doc88.
com/p-579467756641 .html

Borarsipes B.B. 'no6anusanus npasa : aproped. I1UC. HA COMCK. y4. CT. JOKTOPa HaAYK.
2012.25 c.

Kjaer Poul F. Constitutionalism in a global realm. A sociological approach, p.cm.
(Routledge research in constitutional law), 2014.P. 152.
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€ThCS TIEperyIsily TUTAaHHS KOHCTUTYHiHO-TIPAaBOBOTO pETYJIIOBaHHS
CYCHibHUX BiTHOCHUH y CepeIuHi Ta 3a MeXaMu JepKaB CBITY.

HaouynuMm y Ttakomy acriekTi € Te, mo y XXI cromiTri Hayka MiX-
HapoJHOTO MyOJiYHOro IMpaBa OoTpuMMaJia SIKiCHO HOBi ri1o0OanbHi O3Ha-
KM, 1[0 B TOMY YHUCJi € TOB'A3aHUMMU 3 TJI00ari3allielo mpaBa Ta HOBIiTHi-
MU TJ00aJTbHUMU iesIMU MiXJIepXKaBHOI iHTerpaiii, TpPaHCKOPIOHHOTO
CIiBpOOITHUIITBA TOIIO.

OTxe, rnmo0albHUI KOHCTUTYL[IOHANi3M MOXHAa BBaXaTH iieaJbHOIO
NOKTPUHOIO CBiTOOYIOBM CBIiTOBOTO CYCMiJIbCTBA, OCKiJIbKM TJIOOATBHUM
KOHCTUTYIIOHAJi3M - 11 BifoOpaxXeHHs SAKiCHUX XapaKTepUCTUK cydac-
HUX MiI)KHAapOJAHUX BiTHOCHH.

Sl BXXe 3a3HAYANOCh, NEsAKi 3 3aKOPIOHHUX quHI/Ix325 MOTOIKYIOTh-
cs1 B oMy, 1o Opranizamisgs O6'ennanux Hamiit 3 ii 6aratbMa ycTaHOBa-
MM Ta opraHizauisiMmu Ta €Bponeiicbkuit Colo3 BxXe Hagalu opraHisaiiii-
HO-TIpaBOBi 3acaau 151 GOpMYBaHHS IJ100aJIbHOTO KOHCTUTYIiIOHAi3MY.
Craryr OOH, TI'nmo6ansHy Xaprtito 3emnai (FOHECKO, ITapux, 2000),
ycTaHoBUi yroau €Bpomneiicbkoro Coio3sy, Jlicaboncbky yroay 2007 p.,
JdokymeHT KomneHrarencbkoi Hapaau KoHdepeHIlil 3 1101ChKOro BUMi-
py Hapaau 3 6e3nexku ta cniBpoOiTHUuTBa B €Bpori (nani - HBCE) Bin
29 tpaBHg 1990 p., [Tapusbky Xaprtito 1ist HoBoi €Bponu (HBCE, 21 nuc-
tonana 1990 p.) Ta iH. MOXHa BiJIbHO BBaXaTH JXepeJaMu I100aJlbHOTO
KOHCTUTYILIAHOTO MpaBa.

I[MpukiaagoM AOKYMEHTY, 11O MiCTUTh I100adbHi MPUHIUIIU Ta HOP-
Mu, Moxe cayryBatu ['nmo6anbHa Xaptia 3emiai (FOHECKO, Ilapux,
2000), sska MIiCTUTb CUCTEMHUM MOTJISIN Ha 0e3mnmeKy, MUpP, COliaJbHY
CIIpaBeUIMBICTD i MpaBa JoauHu B XXI CT.326.

Jocnigxymouu axepesa rino0ajlbHOTO MpaBa, JUTOBCbKA AOCTIAHU-
usg O. C. 3BoHapbOoBa HaBOAUTH MPUKIIAA YOTUPHOX TI00AJIbHUX YTOI,

3aMponoHoBaHUX aBTopaMu MaHidecTy JlicabOHCHKOI rpyIiu:

35 Falk Richard A., Jphansen Robert C, Kim Samuel S. The Constitutional foundations
ofworld peace. Albany, N.Y.: State University of New York Press, 1993. 338 p.; Stone
Sweet Alex. Proportionality Balancing and Global Constitutionalism. UR1: http://works.
bepress.eom/alec_stone_sweet/l 1

326 Odiniitnnit rekcr Xaprii 3emai. URL: http://www.earthcharterinaction.org/content/pages/
Read-the-Charter.html
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- JloroBip mpo Ha3pijni morpedu JOAMHU, IO MOBUHEH 3pYyHHY-
BaTU HECMpPaBeMJIMBICTh LIOAO PO3MONiNY XUTTEBO-HEOOXiNIHUX Oaar Ha
3eMJIi;

- JloroBip mpo KyJabTypy, 110 HagaB OM MOXJIUBICTb 30eperTu pis-
HOBUJ HaliOHaJbHUX KYJbTYp, 3aXUCTUBIIU iX Bill HATUCKY KOMepUiali-
30BaHOi AHTUKYIBTYPHU;

- JloroBip mpo neMoKparTilo K HeOOXiZHY YMOBY PO3BUTKY,

- JoroBip «3emJi», 110 NTOBUHEH MOMEPEAUTH €KOJOTIYHY KaTa-
cTpody Ta 3a0e3MeyuT rapMOHil0 B3a€EMO/II JIIOACTBA i MTPUPOJHOTO Ce-
pemoBuIa

I'moGanbHU KOHCTUTYLiOHANI3M - 1le MeraTeHJAeHIisl Cy4yacHOCTI,
sKa Ma€ MiXIUCUUTIIIHAPDHUYN XapaKTep Ta CBOIM iCHYBaHHSM 3aBISUyE
rmobaabHOMY TIpaBy.

I'moGanbHUil KOHCTUTYLIOHANI3M TaKOX MOXHa BU3HAYUTU K Ha-
MPpsIMOK HAyKOBOi OYMKHW Ta MOJITUYHY HEOOXiAHICTh, 110 MHUJIbHYE
3aCTOCYBaHHS KOHCTUTYUiWHWX TIpUHIUMIB (BEpXOBEHCTBAa IIpaBa,
CTPUMYBaHb Ta IPOTUBAT, 3aXUCTY MpPaB JIOAUHU, TeMOKPATU3IMY) Y MiX-
HapoIHiil mpaBoBiit cepi 3aaysa Toro, o0 MOKpamuTH epeKTUBHICTD Ta
YEeCHICTh MiXXHapOJHOTO MPaBOBOTO TMOPSIAKY.

Iness rnoGanbHOro KOHCTUTYLiOHANi3My HajJa€ 4YiTKe pPO3YMiHHS
MIXXHapoOAHOTO TpaBa AJs MalOyTHIX MOKOJiHb.

He MoxHa He BiA3HAYUTH, 11O iA€OJOTisI I100aJTBHOTO KOHCTUTYLiO-
HaJi3My MOBWHHA CTBOPIOBATUCH 3 BUKOPUCTAHHSIM TaKUX IOPUIUIHUX
KOHCTPYKIil, sKi OyAyTh BiAMOBiZaTW cydyacHUM peallisiM 3 ypaxyBaH-
HSIM OCHOBHUX NMPUHIUIIIB MiXXHapOJHOTO TMpaBa, B 0COOJUBOCTI CyBe-
peHHOI piBHOCTi IepXaB Ta 3aXMCTy MpaB JIOJUHU.

Y mintBepaxeHHS nporo, KpictiaH ®onbk 6a4uTh IMEPCIEKTUBY
100aJlbHOTO KOHCTUTYLiOHai3My B NPOAYKTUBHOMY Ta €(PEKTHUBHOMY

R . 328
InpaBJIIHH1I Ta KOooIl€palil, a HE JUIIC B oOMeXeHHi Biaau . B ObOMY

327 .
3Bonapésa O. C. ®opmMupoBaHue ri00ajJbHOro NPaBa KAK MEraTeHIeHIUsI COBPEMEHHOI 0

mupoBoro paszputusi. Tesucet Ookaada Ha )PEMuKo- 0 om ce. cek-

mopa D npaea u 2ocyoap HIJI PAH 22 uwona 2012 2. URL: htty://www.igpran,
ru/about/subjects/meory_of_law/events/Zvonareva.thesises.pdf

328 Volk Ch. Why Global Constitutionalism Does not Live up to its Promises. Goettingen
Journal of International Law. 2012.Vol. 4. Ne 2. P. 557.
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KOHTEKCTi BiH TaKOX 3a3Hayae: «[IJsl TOro, W00 momepeauTu pagukaii-
3allilo Ta eckajalilo MOJiTUYHOTO KOHMIIKTY, MU MOBUHHI PECTPYKTY-
pyBaTH iHCTUTYILiliHY OyIOBY peXMMiB TJIOOAJIbHOIO YINpaBJiHHS TaKUM
YUHOM, IO MOJIiTU3allid cTae MOXJUBOIO IMicns pecTpykTypusaiii
MOPSAKY MiXXKHAPOAHOT MOJITUKU, pEXUMMU IJ100aJIbHOTO YIIPaBJIiHHS MO-
XYTh NiHCHO CIYTYBAaTU y SIKOCTi «KOPaJoBOTO pudy», e MHOXUHHICTH
Ta HEOOXiTHICTh 00'€MHYBAaTUCh i 3B'SI3yBaTUCh € OiJblI OYEBUIHUMU

HiX Ha HalliOHaJbHOMY PiBHI».

3.2. KpuTukario6aabHOro
KOHCTUTYHiOHAJiIi3MY B IOPUAUIHUX
HAYKOBHUX JAO0CJIIXKEeHHAX

I'mobGanbHU KOHCTUTYLIIOHATiI3M ChOTOJHI € OAHI€IO 3 imeit, 1o Mo
3HAYYIIOCTi KOHKYPYE 3 iesIMU OCHOBU MiXHapPOIHOTO MPaBOMOPSIIKY,
rj00ajJbHOIO yIpaBaiHHS, I100aJbHOTO aIMiHICTPATUBHOTO NpaBa, MiX-
HapoaHoro order publique.

3a yMOB Cy4YacHUX HEBU3HAYEeHUX COIieTAIbHUX MipKyBaHb Ta
y CBiTJi Bce OinblIOro migHEeCeHHs TJjioOasizalii, HayKoBOI BaroMoc-
Ti HaOyBae MpeacTaBJeHHS T100AJbHOTO KOHCTUTYLIOHANI3My $SIK JIO-
CUTh e(peKTUBHOI ifei, 1110 BHOCUTbH 3MiHU y CTaBJIEHHSI HAayKOBIIiB 10
B3a€EMO3B'SI3KY MiX rJ100aJIbHUM YIIPaBJIiHHSM i IpaBaMu JOIMHU, B Toit
yac SIK NaHWU MiAXi Bce X TaKW MOPOAXKYE MEBHUN KPUTUIIU3M.

BoaHouac, € HayKoBUi, IKi KPUTUYHO PO3TJISAAAIOTH HAYKOBUM MiAXil
no I'mo6asbHOro KOHCTUTYLIIOHANi3MYy SK BXe MmigKpecaoBaloch, AesKi
NOCJHiITHUKU CTBEPIXYIOTh, IO KOHUEMLisd r100albHOr0 KOHCTUTYLiO-
Halli3My HE € YiTKOI0 Ta CYTTEBO OCKap)KyeTI)CH329, abo 1o TIobanb-
HUW KOHCTUTYLiOHAaJi3M He XUB€ BIiANMOBIAHO T0 CBOIX ancs{raHL330

Hocninnuust AHHe Iletepc, sika € anenToMm rio0ajJbHOTO KOHCTUTYIiO-

329 Viellechner Lars, Constitutionalism as a Cipher: On the Convergence of Constitutionalist
and Pluralist Approaches to the Globalization of Law. Goettingen Journal of International
Law. 2012. Vol. 4. Ne 2. P. 602.

330 Volk Ch. Why Global Constitutionalism Does not Live up to its Promises. Goettingen
Journal of International Law. 2012. Vol. 4. Ne 2. P. 557.
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HaJli3My, TOTOIXY€EThCA 3 nociaisHukoMm Hiko Kpiur i 3ayBaxye, 1o «mo-
JIiTUYHE, €eKOHOMiuHe, iHTeJeKTyajlbHe Ta MopaJibHe Pi3HOMAaHIiTTS Ha-
CeJIeHHSI CBiTYy pOOMTH KOHCTUTYLiOHANTi3M OJHOYACHO i HEAOCSKHUM,
iHe3aK0HHI/IM331

Hocninnuk C. YectepmaH BBaxae, 110 r100aJbHUN KOHCTUTYIIIO-
Hali3M Tpeba BiTOKpEMMTH HE€ TiJbKHW BiJ COILiaJIbHOTO KOHCTUTYLIO-
HaJli3aMy, a i Big TpaaguLIiMHUX MiAXOMiB A0 MiXHapOIHOTO HpaBa332

Jeski aBTopu B3araji 3aJal0TbCd MUTAHHSAM: YU TJ0OAJbHUI KOH-
CTUTYLiOHANi3M iCHY€E B peaJbHOCTi, UM L€ CYILiJibHA YTOHiH?333,

Himeubka mocnigHuns Kpictin HIBboOenb, MiAKpeciaoOuu He-
O0XiAHICTP TMEpPEOCMUCITEHHS TMOHSATTS <«I[JI00AJbHOTO KOHCTUTYIiO-
HaJli3My», e naji Ta BBOOUTb BJaCHE MOHSTTS «OPraHiYHOTO 100ajib-
HOTO KOHCTUTYylIioHani3My». Ha ii 1ymMKy, oOMeXeHHSsI, 1110 MPOsSIBUIUCH
3aBlIsIKM iTHOpPYBaHHIO TaKuX MpolieciB, sIK ¢parMeHTalis Ta ymnepeni-
KEHHsI, 110 BUHUKAIOTh Yepe3 Taki peaiii, SK rereMOHiss B MiKHapoJIHO-
My mpaBi, - MiAiiMalOTh MUTAHHS NPO HEOOXiAHICTh MEPEOCMUCITEHHS
JNUCKYCill CTOCOBHO TJIOOAJIbHOTO KOHCTUTYILlioHani3My. BoHa nmponoHye
pO3yMiTU «OpraHiyHU r100aNbHUNA KOHCTUTYLiOHANTi3M» B SIKOCTi ic-
HYBAaHHS, BU3HAYEHOTOKOHCTUTYLIIOHANi3MOM $SIK MPOLEC, KOHCTUTYLi0-
HaJIi3MOM SIK «HETaTUBHUM BCECBITOM», KOHCTUTYLIIOHaTi3MOM K 00i-
LIsTHKaAMU Ha MaiiOyTHE.

3a 1i BUCIOBJIIOBAaHHAM (110, Ha Hally AYMKY, TaKOX Ma€- CIipHUM
XapaxkTep), 3a3HaueHi 0COOIMBOCTI 3aMpPONOHYIOTh aJIbTEPHATUBHUIA 3a-
ci0 oOMexXeHHS HAaYyKOBMX IMCKYCilt, a TAKOX 3aMpoOINOHYIOTh 3aCO0U BU-
MpaBJeHHs inei rJ100ajbHOTO KOHCTUTYLiIOHATI3MY

JlocniaXeHHIO LiHHOCTe! OpraHiYyHOTo KOHCTUTYIiOHAaNi3My Ipu-

ninsie yBary it ykpaiHcbKuil koHctuTyuionanict I.J. CinineHko, skuit g1o-

" Peters A'.- Global constitutionalism. URL: http://wvvw.mpfl.de/files/pdfd/Peters_Global_
Constitutionalism2.pdf

12Chestermann S. An international Rule oflaw? American Journal of Comparative Law.
2008. Vol. 56. Ne2.331 p.

]3Rosenfeld VI. Is global constitutionalism meaning or desirable? FEuropean journal of
international law. 2014. Vol. 25. Ne 1.P. 177-199.

l“Scwoebel Christine. Organic Global Constitutionalism. URL: http://journals.cambridge.
org/action/displayAbstract?fromPage=online&aid=7857221 - - -
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CHIJIXY€E KaTeropilo «KOHCTUTYLiOHaAMi3M» Yy TJOWMHI (PyHKIiOHYBaHHS
KoHcTuTyiii Ta Takux KaTeropiii, sIKk «MOpajbHICTbh», <«IliHHiCHa Bap-
TiCTb» Ta «lliHHiICHA Opi€eHTalis»

Binomuit nocninHuk MapTti KockeHbeMi OKpecliuB CBOE CKENTUYHE
0ayeHHS MOXJIUBUX JOCITHEHb [N100aJbHOTO KOHCTUTYLiOHaNi3My. Tak,
BiH He € BIEeBHEHWUM, YU el «imeadbHU» TUCKYypC Oyae mpanoBaTu 3

Kpim Toro, Kpictrin LIBboOenb MpoNoOHYE B3araji He HaxaBaTu
BMU3HAUYEHHS TJI00AJbHOTO KOHCTUTYILiOHaNi3My. [J00ajibHUIl KOHCTU-
TyliOHai3M BOHa 0auyuTh SIK okpeMi ckyanoBi: CouianbHoro KonHcru-
TyunioHaniamy, IHcrturyniinoro KoHcTutyuionaniamy, HopmaTtuBHoOTrO
KoncTtuTynionaniamy, AHanoriunoro KoHcTtutyuioHaniamy... 337.

['moGanpHUi KOHCTUTYLIOHATi3M MOXHa BU3HAYUTU K LUEHTpP, Ha-
BKOJIO SIKOTO 00EpPTAaEThCS cydacHa MiXXHapoqHa KOHCTUTYIifHO-TIPaBO-
Ba MOKTPWHA, IO MUJIBHYE 3aCTOCYBaHHS KOHCTUTYHiHUX MPUHUIUIIB
(BepXOBEHCTBA MpaBa, CTPUMYBAaHb Ta MPOTUBAr, 3aXWCTy MpaB JIOIUHMU,
NEMOKpaTu3My) y MiXHapoaHili mpaBoBiit cdepi 3anns Toro, mood Tmia-
BUILIUTU €(PEKTUBHICTb i YECHICTh MiXKHAPOJHOTO MPaBOBOTO TMOPSIAKY.

OnHak, He3Baxal4Md Ha CBOi MO3UTUBHI pUCHU Ta 3HAYHY KiJIbKiCTh
MPUXUIBHUKIB, CbOTOAHI ifiel r100aJbHOTO KOHCTUTYLiOHANi3MY BUKIIM-
KaloTh 6araTo QUCKYCiil cepel BUSHUX-IOPUCTIB i BBAXAIOTHCS 3aBYACHU-
Mu. [IpoTUBHUKHU TI00aTbHOTO KOHCTUTYLiOHaNi3My CcBOi MOOOWBaHHS
MOB'SI3YIOTh 3 HACTYMHUMHU, Ha iX IyMKY, HeTOJTiKaMu:

- BiCYTHICTb KOHCTUTYUiliHOI METOMOJOTIi TJ10OAJILHOTO KOHCTU-
TyLliOHai3MYy,

- HasIBHICTb MNPAKTUYHOI HE PEaJiCTUYHOCTI r100aIbHOTO KOHCTH-

TylLliOHai3MYy, ,

35 Cainenko I. IIpoGaemu cmiBBigHOmeHHs puan4HOi i pakruynoi Koncrurynii Ykpair
HU 3 No3MUiil CBITOBOro KOHCTUTYHiiiHOro BuMipy. Koncmumyuia i Koncmumyuionaaizm
' 6 Ykpaini: "eubipxosi npoéaemu. 36ipnux naykoeux npauv uaenie Toeapucmea KoHcmu-
myuiiinozo npaea 3 Hazodu Odecamoi piunuui Koncmumyuii  Yxpainu, Koncmumyuiiinozo
Cydy Ykpainu ma camozo Toeapucmea / Binn. pen. Maprunenko II.®d., Kamno B.M:
K.: «KynpissHosa», 2007. 320 c.
336 Koskenniemi Martti, Constitutionalismas Mindset Reflections on Kantian Themes about
International Law and Globalization. Theoretical Inquiries in Law. 2007. Ne 8. P. 9-36.
37 ScWoebel Christine. Organic Global Constitutionalism. URL: http://journals.cambridge.

org/action/displayAbslract'Plionil'agc”nline&aid 7857221
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- BiACYTHiCTb MOXJUBOCTI B yMOBax rio0aJbHOTO KOHCTUTYIIiO-
Hali3My 10 PEeBOJIIOLINHUX COLlialbHUX 3MiH Yy MaliOyTHHLOMY,

- HasgBHICTh HAJMipHUX CIOAiBaHb, TMOB'S3aHUX 3 TI00ANBHUM
KOHCTUTYIiOHATi3MOM,

- HasgBHICTb €BPOIEHTPU3MY,

- (¢dopmyBaHHS KOHcTUTylUiliHoro immnepianiamy (H. Jlaxmas,
IT. EJ‘IJ‘IOT)338,

. . 33

- HasgBHICTb aHTUAEMOKPATUYHOI IOPUCTOKPATIi TOIIO

Ha nHamy nymky, 3a3HadyeHi KpUTUYHI MO3UILiT1 MaIOTh ITPaBO Ha XUT-
TSI, IPOTE HE € TPYHTOBHUMMU, OCKIiJIbKM I100aJbHUN KOHCTUTYIIOHATI3M
BXe€ BOJIOJIE CBOEI METOMOJOTiI0O, MA€E CBOIO BHYTPIlIHIO JIOTiKYy poO3-
BUTKY, €J1€MEeHTHU, NMPUBATHI Teopii, MexaHi3MU, MPUHIUMIIU, LIHHOCTI Ta
Ccy6'€eKTHO-00'€EKTHMI CKaal, i YIBIASETbCSI HAMM AOBOJI pealiCTUIHUM,
MpoTe 1ie, 3BiCHO, - CIIpaBa Yacy.

Tak, no pedi, onHa 3 3aCHOBHUKIB TeOpii «I100aJbHOrO KOHCTHU-
TYLiOHaNi3My» MiXHapOJAHOTO TOPIBHSJIBHOTO, AUpeKTOpKa [HCTUTYTY
MOPiBHSJIBHOTO MyOJiuHOIro i MiXkHapoaHoro mpaBa iM. Makca IlnaHka
(M. Teitnenbbepr, Himeuuuna) npogecop A. Ilerepc, migkpecntoe, 110
KPUTUYHA TOYKA 30py BiTHOCHO TOTO, IIO KOHCTUTYIiIOHATiCTCHhKE IMPO-
YUTaHHS MiXHapOAHOTO TMMpaBa MOXe BUKIUKATHU IUIYyTAHUHY B TepMi-
HOJIOTI1 yepe3 Te, 10 TEPMiH «KOHCTUTYLiss» MOXe OyTU HeNpaBUJIbHO
BU3HAYEHU TPU 3aCTOCYBaHHI JO MiXXHapOMHOTO MpaBa, HE € TPYHTOB-
HUM. BoHa BBaxae,- 110 OPUCTU-MiIXHAPOAHUKHU Ta KOHCTUTYUiOHATiCTH
€ IOCHUTH NOCBiTYEHUMHU IJISI TOTO, MO0 He 3aCTOCOBYBATH TEPMiH «KOH-
CTUTYLLIOHANi3M» JINLIE K «MEXaHi3M” 110 B €EAUHY MUTb MMOAAPYE 3aKOH-
HICTb» i «TOTOBY BiIIOBiAb», a PO3YMilOTh HOTO SIK MEPCINEKTUBY, B SIKil
OynyTh chOKycOBaHi MpaBUJAbHI MUTAHHS CHpaBeIJIUBOCTi, YECHOCTI Ta
edpexTuBHoOCTi, A. Ilerepc BU3HavYae rin1oOaJlbHU KOHCTUTYLIIOHATI3M SIK

dbeHOMEH, 1O 3HAXOAUTHCS Y MPABOBOMY IMPOCTOPi, IO € Pe3yabTaTOM

38 Luhmann N. Das Recht der Gesellschaft. Franldurt Main : Suhrkamp, 1993. P. 407,
439; Allptt Ph. The Emerging International Aristocracy. New York University Journal of
International Law and Politics. 2002. Ne 35. P. 308, 336.

¥ The constitutionalist reconstruction of international law: Pros and cons. NCCR trade

working paper 2006/01. iniL:http://phasel.nccr-trade.org/images/stories/publications/

IP1/Pro%20and%20eon%20constitotiopalization%20final.pdf
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pi3HOMaHiITHUX TpaHcdopmalliii, MoB'sI3aHUX i3 TJiobajizalielo Ta Ha-
CTYITHOIO «JIeKOHCTUTYIiOHaNi3alliel0» HalliOHAJIbHUX MPAaBOBUX CTPYK-
TYp Y BCe OiNblll He3alexXHOMY CBiTi340

Tpeba ekazamu Ha me, W0 OOHIEW 3 MONCAUBUX NPUYUH MAKO20
«BIOHOWEeHHs» Modce Oymu ¢hakm, w0 npoyec CMAHOBAEHHS 2n00anb-
H020 KOHCMUMYUIOHANIZMY we OaneKuli 6i0 3aéepuleHHs 3a808KU C8Oill
baeamocnpsmosanocmi ma  HedockKouaaili Haszel  (adyce 36epmaemucs
binvuie yeazu Ha <«2100AAbHUN», HINC <«KOHCMUMYUIOHANIZM»).

Po3ymiouu «yTomiyHuil» BiArosocoK ria00ajJbHOTO KOHCTUTYILIO-
HaJli3aMy, s yleBHEeHa, 110 TJo0aJbHUNM KOHCTUTYLIOHANI3M - 1Ie BXE BU-
3HaHUMU ¢akT, i BiH Bce 0lHOOYyAe iCHYBaTHU i po3BMBATUCh, MaTU CBOiX
MPUXUJIbHUKIB, a cBOI GopMHU BiH Oyre 3MiHIOBATU Ta BIOCKOHAIIOBATHU B
3aJ1eKHOCTI BiJ icTOpuKO-mOJiTUYHUX OOCTaBUH.

Ha Hamy naymky, rio0ajJbHUIl KOHCTUTYLiOHAi3M MICTUTh CBOIO
BHYTPIiLIHIO JIOTiKY PO3BUTKY, €JIeMEHTU, NMpUBATHiI Teopii, MeXaHi3MHU,
MPUHL MUK, LiIHHOCTi Ta Cy0'€KTHO-00'€KTHUN CKJIan.

JInst BU3HaHHS Tr100aJbHOTO KOHCTUTYLiOHAi3My CBITOBOMY CITiB-
ToBapucTBy He OOOB'ss3KOBa HasIBHICTH peanbHOi nmucaHoi ['mobdanbHOI
KOHCTUTYLIi. AIXe, MiATPUMYIOUYM BUCIOBJIEHHS 3HAHOTO 3apyOiXHOTO
BueHoro I'. I'. ApyTioHsIHa, JOKTOpa IOPUIMYHUX HAyK, yieHa BeHeuiaH-
cpkoi Kowmicii Pagu €Bpornu, BapTo 3a3HAYUTH, 110 HasiBHicTh KoHcTU-
Tylii He BUpilIye TpoOaeM, BaKJIMBIIIMM € BU3HAHHS KOHCTUTYLilHHOTO
YCTpOlO, TapMOHi3alis pealiii CyCHiJIbHOTO XUTTS 3 KOHCTUTYLiHHUMU
pillleHHsIMU, 3aCHOBAHUMHU Ha 3a6e3TMeUYeHHi BEepXOBEHCTBA 1'[pa]3a341

BBaxaeMo, 110 TJI00aTbHU I KOHCTUTYILIOHATi3M BXe Mae€ 4iTKi ¢op-
MU i BUCTYIIa€ YHiBePCATbHUM <«EHEPTETUYHUM pPecypcoM» IS cydac-
HOTO KOHCTUTYIillHOTO MpaBa.

Ax HikoJu paHimie, CbOToAHI rjo0aJbHi KOHCTUTYLilHI Mepcrek-

TUBU € BiANMOBIIHMUMU OO CYYaCHUX peajill MiXXHapOAHUX BiIHOCHH.

' Peters A. Compensatory Constitutionalism: The Function and Potential of Fundamental
International Norms and Structures. 19 Leiden Journal of International Law. 2009. Ne 3.
P. 579.

! Apyrionsn I'I. Ciaraemble KOHCTHUTYUHOHAJIM3Ma: BEPXOBEHCTBO mpaBa, cTraGMibHOE
paszurtue. Koncmumyyuonnoe npagocyoue. 2011: Ne 2. C. 5-23.
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OTxe, rnobanbHUN KOHCTUTYLiOHaNi3M 3axuuiae 0060B'sI30K BCiX KpaiH
CBiTY HOTPUMYBATHUCh 3araJibHUX MpaBUJI MOBEAIHKU, WO 51 YKpaiHu
MOXe BUCTYMNATHU rapaHrieto ii nepxkxaBHoi 0e3neku. Kpim Ttoro, 3m00yT-
KM I100aJIbHOTO KOHCTUTYLiOHANi3My MPETEHAYIOTh cTaTh €(PeKTUBHUM
iHCTPYMEHTOM JJIsI MaliOyTHiX MepeTBOPEHb CBITOBOrO MPaBOMOPSAKY.

Bba3syouuch Ha BUCHOBKAaX po0iT 3aKOpAOHHUX nochainHuKiB 4. Kinab6-
o6epcarta K. [lIBboOeIb , MOXHA MPUNTHU 10 BUCHOBKY, 1110 IJ100aJIbHUM
KOHCTUTYILIOHAi3M CbOTOJAHI 3IilICHIOE AyXe BaxJUBi (yHKIIii, cepen
SIKUAX TaKi:

1) neritumizanist MixkHapoJIHOTO TpaBa;

2) peryJitoBaHHS MiXHapoOJdHOI CIiIILHOTU Yepe3 NMpaBo;

3) akyMyJIlOBaHHS BJIaiu B MiXKHapoaAHil cdepi.

[To-nepuie, npobGaeMaTuka seeimumizayii mMincHapooHo20 npaga €
JIy>Xe aKTyaJbHOI OCTaHHIM 4acOM, OCKIiJIbKM Mpollecu Tiiobani3allii Bce
Oinbllle MPOHUKAIOTH Y MPABOBY rajly3b i BIJMBAOTh HAa KOHCTUTYLiMHU I
MOPSIAOK AepKaB, aJke BOHU 3aMO3UYYIOTh CBiil 1OCBiA OAHA Bill OIHOI.

Himeubka pocnimnuuss K. HIBboOenb y cBoix mpausix migiiimae
MUTAHHS, Y4 AiICHO CHOTOJHI MiXHapoJIHe MpaBo € MpaBOM, OCKiJbKU
BOHO HE Ma€ MeXaHi3MiB BIUIMBY Ha MiXHaponaHy cdepy, pe3ylbTaToM
yoro € Opak JIeTiTUMHOCTI MiXHapoaHOro mnpaBa. Biamomigmio Ha 1e
MUTaHHS MOXE€ CTaTU Te, L0 caMe r100aJlbHUN KOHCTUTYLIOHAJNi3M BU-
CTyIa€ y SIKOCTi CIoco0y nmepeKoHaHHS B JIETITUMHOCTI MiXKHapOJIHOTO
MpaBoOMoOPSIAKY . *

BapTto nmoronutucs i3 nocaigHuunew O. 3BoOHaApbOBOIO, siKa BUCYBa€
i1ei «KOCMOITOJIITUYHOI NeMOKpaTii», 110 MPUIMYCKA€E TMOIIUMPEHHS Je-
MOKpaTii Ha HOBUX TJI00AJbHUX PiBHSIX BJajlu, 4yepe3 pO3IIUPEHHS poJi
ri100ajbHOTO IPOMaAsIHCHKOTO CYCITiJIbCTBA, a TaKOX pedopMU icHYylO-
YUX MiXXHaApOOHUX OpraHizauiil i mpaBa, MoCUJIalOYUCh caMe Ha aBTOpPiB

Teopii rro6anrbHOro KoHcTUTyioHamismy (P. ®@anek, A, Iletepc Ta iH.),

Klabbers Jan. An Introduction to International Institutional Law. CUP, Cambridge, 2009.
168 p.; Schwoebel Christine. Global constitutionalism in international legal perpective.
Brill, 2011.205 p.

Schwoebel Christine, The Appeal of the Project of Global Constitutionalism to Public
International Lawyers. GemawiowJlurm/. 2012.Vol. 13.Ne 1. P. 1-22.
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110 pOOJISITh aKIEHT Ha HEOOXiIHOCTI NeMOKpaTUYHUX MeXaHi3MiB Ipu
noOyaoBi Oifbll cnpaBedJuBOro i ¢GopMaabHO-iHCTUTYIIIOTi30BaHOTO
rjiobajabHOTO YIpaBJIiHHS {globalgovernance)344.

I[IpoGnemu TepopusMy, TOPTiBJIi 30pO€O Ta JIOIAbBMU, HeJeTadbHOI
Mirpaiii, 0ifHOCTi, MomNepeaXeHHs Ta MOJO0JaHHS HaclinkiB ¢iHaHCO-
BO-€KOHOMIYHOI KPU3U Ta €KOJIOTiYHUX KaTacTpod TOUIO BXE HEMOX-
JIMBO BUpIillyBaTU TiJIbKU 3i BKa3iBKOIO Ha «CUJIbHUX CBIiTy LIbOTO», i B
XXI cT. cBiTOBili cniJibHOTI Tpeba 3AiliCHIOBATU KOOPAMHOBAaHI aKTUBHI
Nii Ha 3acajgaxXx CTBOPEHHS HalHAlliOHaJIbHUX YTBOPEHb 3 YypaXyBaHHSIM
HOBITHIX MeXaHi3MiB TJI00AJIbHOrO yMHpaBJiHHS.

Y 1bOMY KOHTEKCTi JOPEYHUM i METOJOJIOTIUHO MpaBUJIbHUM Oyie
3ayBaxXeHHs pociiicbkoro mociaimHuka ®. A. Jlyk'sHoBa mpo Te, IIO
KOIHA i3 CTPYKTYp, fKi, sIK mepeabayanocsi, CTaHYyTb iHCTPyMEHTaMU
r106aTbHOTO YyNPAaBIiHHS, MMOBHOIO MipOI0 HE CIPAaBISIOTHCS 3 TaKOIO
GyHKIIi€EIO, al)ke BOHU - «IIPOAYKT IMOMepeaHbOT eroxXu, KOJu Bce OyJo
30BCiM iHaKme»345

Kpim TOro, He TiJIbKM iCHYIOYi MiXXHapoOJIHi iHCTUTYTH, a i 0OOCIy-
roByloda ix HOpMaTUBHO-TIpaBoBa 0a3a Oinblie He BigoOpaxxaloThb CKiIal-
HUX peajiifi cbOro4yacHoOro CBiTY.

BonHouac, y cBoiil cTaTTi KOHCTUTylUioHanict Mirenp Manypo,
BUCYBAOYU iel0 TPhOX KIIOYOBUX OMOP KOHCTUTYLUIHHOTO PO3BUTKY B
HalliOHaJIbHOMY Ta rjobajibHOMY MacliTabi, 3a3Havyae, 110 I100aNbHUI
KOHCTUTYIiOHANi3M, 110 (OPMYETHCSI, BIIJIMBAE HAa KOHCTUTYLIi Hallio-
HaJbHUX A€pXKaB, CTaBJSA4YU MiA MUTAHHS iX CTATyC HOCiiB BULIOTO CyBe-
peHiTeTy Ta 6€3yMOBHICTb JIeTaJIbHOCTI iX MTpaBOBUX CI/ICTeM346

Konudikauisg npaB i ¢cBo0Oa JIOAUHU B KOHCTUTYLII 3aJIMIIAETHCS

OIHUM 3 BHU3HAYHUX TPEeHIiB y TpaHcdhopMallii apXiTeKTypu TJobayib-

3Bonapépa O. C. @opMHupoOBaHUE II00AJbHOIO NMPaBa KAK MeraTeHJAeHI sl COBPEMEHHOT0

MupoBoro passutusi. Tesucot Odokaada Ha D 0-. i} om ce. cek-

mopa meopuu npaséa u 2ocyoapcmea HITIPAH22 uwns 2012 .. URL: http://www.igpran.
rvVabout'subjects/ueory_of_law/events/Zvonajeva.thesises.pdf -
5 JykbsasHos D.A. /eaduamsv aem 6e3 mupoeozo nopsoka. URL: http://www.perspektivy.
info/oykumena/amerika/dvad”
346 Maduro M. From Constitutions to Constitutionalism: A constitutional Approach for
Global Governance to a Stateness? Hamnse Institute for Advanced Studies. Delmenhorst,

Germany, 2003. P. 9-12.
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HOTO MupHOro cmiBicHyBaHHsI B XXI cToniTri. AnXxe ocTaHHi OecsThb
pokiB XXI cToNiTTS MpeaMeToM 3aKOPJIOHHMX Ta BITYM3HSAHUX HAYKOBUX
IOCHTiIXeHb CTajo MUTAHHS: SIKOIO CTaHe MpaBOBa perJaMeHTallis cyc-
MiJIbHUX BiAHOCUH IIiJ Barow MpoleciB riaodanizamnii?

3 oaHoro 060Ky, riobainizalliss gBUJACh MIATPYHTIAM AJS HOBOI CHUC-
TeMH TPaBOTO BMOPSIIKYBaHHS B3a€MOBIMHOCUH JepXaB CBiTy, IMpoTe,
3 iHwmoro 00Ky, rioOani3aiisi crajla kaTanizaTopoM [Jisi BUSIBJIEHHS He-
CIIPOMOXHOCTiI Cy4yacHUX iHCTUTYIi/l BuUpilllyBaTu TJo0aibHi mpobieMu
(piHaHCOBO-€KOHOMIYHOTI0, €KOJOTriYHOrO0 Ta BOEHHO-MOJITUYHOIO Xa-
pakTepy.

Kpim Toro, 3MiHUM, IO CTajdWCh Ha CBITOBill apeHi y 3B'SI3Ky 3 IO-
SBOI0 HOBMX CY0'€KTiB MiXHapOIHOTO-TIpaBa, aKTyali3yBaJdud NMUTaHHS
nepedyaoBM CBiTOBOTO IPaBOMOPIAKY i MpoOIeMaTUKy CTPYKTYpHOI Ta
(yHKUioHaNbHOT IHCTUTYIIOHAMI3allii CBITOBOI CMiJILHOTU B IIiJIOMY.

K. IIIBpoGenp BU3HauUae, 1O SAKIIO IS MiXKHAPOIHOI CMIJIBHOTHU ic-
HY€ MiXHapoaHe MpaBo, TOAi Ui TJI00aJbHOT CIiIbHOTU MA€ BUHUKHYTHU
i rmobanbHe r[paBo347

HeoOxigHO TMOSICHUTU, B SIKOMY CEHCi TJIOOAJbHMI KOHCTUTYIIO-
Haji3M € BiAMiHHUM BiJ iHIIMX TOKTPUHAJbHUX MiAXOAIB Yy MiXHapom-
HOMY mpaBi. 3a oCTaHHI I'SITh POKiB MiXHapoJHa CHiJIbHOTA YBilIIIa
B HOBY €py CBOro PO3BUTKY - 3 OCHOBHUMM pucaMu YHi¢ikallii craB-
JIeHb 10 CYTHOCTI mpaB i ¢cBoOon JoaumHu. Taki mepMaHeHTHiI TpeHIM,
SIK TioOasizanis, yHiBepcanizallisga MiXXHapOJHUX BiTHOCWUH, MiXHapoaHa
ceKkblopiTizalisi, TaKoxX MOTpeOyIOTh BiAMOBIIHOI JieriTUMAIii.

Ax 3azHauae A. Iletepc, mjis Toro, mo6 3acjayXyBaTW BHU3HaHHS B
MOJIITUYHIN cdepi, r1odaTbHUM KOHCTUTYIliOHaJicTaM BapTO CIOBilla-
THU TIOTOYHY CHUTyallilo riao0albHOI He3aJleXXHOCTi. 3a TakuX 0oO0CTaBUH
cripaB, HallioOHaJIbHi i T100aNbHi iHTEpECH Ta CBITOBUM ineani3amM XOAHUM
YUHOM H€ 3HaXOISIThCS y MPOTUAil ONUH 10 ogHOoro. OTxe, rinobajlbHUM
KOHCTUTYIIIOHAJi3M y naJieKiil mepcrnekKTUBi 3MOXe HaBiTh pPO3UIUPUTHU
HallioHaJIbHi €KOHOMIiYHi Ta TMOJITUYHiI iHTepecH, xoda AesiKi Jep>XKaBu

MOXYTh BUTpaTu Oinbime, HiX'iHImIi. TUM He MEHII, 3a BCIO icTOpil0 PO3-

347 Schwoebel Christine. The Appeal of the Project of Global Constitutionalism to Public

International Lawyers. German Law Journal. 2012. Vol. 13. Ne 1. P. 1-22.
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BUTKY JIIOJICTBA, Y MOPiBHSIHHI 3 6araTbMa HallioOHaJIbHUMU KOHCTUTYILil1-
HUMU CUCTeMaMU, MOTroJXyBajlbHi (OroBipHi) pexumu €C, €Bponeii-
cekoro Cyny 3 nmpaB JioauHu Ta CBiTOBOi opraHizauii TOpriBjii MoxHa
BIIHECTHU N0 KpalllMX 3 KOHCTUTYUiHHUX peXUMiB

OckisbKM Ty106ani3aliss noTpedye HOBOI KOHIIEeINTyai3alii, po3Kpu-
BalOYM UIJISIX A0 PO3IIUPEHHS aAMiHICTPAaTUBHOIO MpaBa 3a MeXi nepxa-
BH349, HeoOXiIHO B34TH 10 yBaru, 110 CBOEI 4Yeprow MnpasoBa rjiobdaniza-
11is1 BUCTYIIa€ IPYHTOBHUM (paKTOPOM I100aJbHOTO KOHCTUTYLiOHATI3MY.

Hocninnuk 3 Innii Cy pei ina R bxanmapi (Surendra R. Bhandari,
2016) y cBoiit mpani «[106anbHUI KOHCTUTYIIOHATI3M Ta IIJISXU MiX-
HapoJAHOro IMpaBa» BHBYA€ KOHCTUTYTUBHI XapakKTepUCTUKHU Ta omepa-
TUBHI cTaHAaaptu (modus operandi) T100aJbHOTO KOHCTUTYILiOHAJi3MYy.
Posrnsparouu npobiieMaTUKY y TPbOX HampsiMKax (MiXKHapoJIHa TOPTiBJs
(COT), npaBa noauuu Ta poiab Paau besneku OOH), aBTop Bu3Hauae,
SIKMUM YUMHOM ifest rio0ajJbHOTO KOHCTUTYLiOHai3My ¢OpMYE i po3iu-
pIO€ LUISAX MIXHApOIHOIO IpaBa Ta GUCEIMAIE PO3BUMOK MINCHAPOOHO-
20 npasa AK NiOTpyHmMs HNO3UMUBHUX npaeuﬂ350

Ha Hamy nymMKy, rio6aibHMIl KOHCTUTYLIOHAJIi3M - 11e cUcTeMa iaei
i morsaAiB (ieoJsiorist), 110 COPSIMOBYE CydacHY MpPaBOBY Ta MOJITUYHY
NYMKM 3 ToJdanbliuM (GopMyBaHHSIM CBiTOBOI mpakTuku/InobGanbHuii
KOHCTUTYILIIOHANi3M - 1€ igealibHa MOJeJib, JOKTPUHA CBITOOYIOBU Cyc-
MiAbCTBA, 110 AJONOMAarae KOHTPOJIOBATU TJ00albHYy Biany.

3okpema, enobaabHull  KOHCMUMYUiOHaai3m €  Odyyce  MICHO
noe 'A3aHull 3 KOHUenyielo N0KAAbHOI demMokpamii ma epac Haueaxscausi-
uLy poav y upiuieHni KOH@AIKmMie Ha micyesomy pieHi. .

Trobanvhuii KoHcmumyyionanrizm npedcmasieHuil  CyKynHicmioo  Kpy-
208UH, WO GMIWYIOMb NPABOBI pedcUMU, W0 B83AEMO0ilomb 00HA 3 00-

HOW — nepexoosvu 3 2n00anbH020 DIGHA HA HAYIOHAAbHUI Ma HABNAKU.

Peters A.The Merits of Global Constitutionalism. Indiana Journal of Global Legal Studies,
Switzerland. 2008.P. 397-411. o o
Battini Stefano. The Procedural Side of Legal Globalization: The Case of The World
Heritage Convention. JMWP. 18/10. P. 37.

Bhandari Surendra R. Global Constitutionalism and the Path of International
Law: Transformation of Law and State in the Globalized World., Brill 2016.
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Thobanvhuii kKoncmumyyionanizm 3aayuae 6cix cyb'ekmie MmincHa-
POOHO20 npasa, npome OCHOBHUMU aAKMOpamu 2100aibH020 KOHCMU-
MyYioHanizsmy € mpaHCHAYIOHAAbHI ma MINCHApOOHI opeanizauii (30kpe-
Mma, cydoei)351

Sk 3azHavaioTh gociaigHuku A. Binep Ta L. Otep, marpuus
rj100aJibHOTO KOHCTUTYILIIOHANI3MYy Tepeadayae HOpMAaTUBHUM Mepexia
1o dopmarty JIerTiTUMHOI NyOJiuHOT Baau

J s noganbmioro po3KpUTTS MOHSTTS rJ100albHOTO0 KOHCTUTYLIO-
HaJli3My Ta Kpauloro NosiCHeEHH I HOro CyTHOCTI, MpONoOHYyeThcst Bamriit
yBasi gi3yanizayia docaiddiceHHs 8nAUBY 2n00ANbHO20 KOHCMUMYUYiO-
HanisMy Ha B63a€MHUL egeKm MINCHAPOOHO20 Npasa, MidcHAPOOHO20
KOHCmMuUmyYyionanizmy ma HAYIOHAAbHO20 KOHCMUmYYIioHarizmy, a ma-

Koxc 1020 nidepynms ma 00MedceHHs.
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Puc. 1. Bnaus riio6ajJbHOro KOHCTUTYHiOHAII3MY
HA MPUKJAAi NepEeTUHAHHS MI2KHAPOJAHOr0O KOHCTUTYHiOHadi3My

TAa HANIOHAJBHOr0O KOHCTUTYLiOHAdIZMY.

! Peters A. Introduction in in Anne Peters, Manuel Devers, Anne-Marie Thevenot-Werner
andPatrizia Zbinden (dir.) Les acteurs dans I'ere du constitutionnalisme global. Actors in
the Age of Global Constitutionalism, coll. UMR de droit compare de Paris. 2014. Vol. 35.
P.21-23.

2 Wiener A., Oeter S. Introduction: Who recognizes the emperor's clothes anymore?
International Journal of Constitutional Law. 2016. Vol. 14. Is. 3. P. 609.
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Yce 11e e pa3 niATBEePAXYE POJib INI00ATBLHOTO KOHCTUTYLiOHAII3MY
SIK THCTPYMEHTY pecyal08aHHs MINCHAPOOHOI CninbHOMU Hepe3 Npaso.

IMinBoassynm MiICyMKU, 3a3HAYMMO, 11O TJIOOANbHUI KOHCTUTYLiO-
HaJji3M Oepe CBiili MoYaTOK HE TiJIbKU 3 HAYKW MiXXHapoJAHOTO IpaBa, ajie
1 Ma€e cBOIM JIXKepeJoM TaKi HayKH, SIK TeOopis MiXXHapoJIHUX BiTHOCHH,
Teopis nepKaBu i MpaBa, KOHCTUTYIiliHE MpaBo, MOJITUYHA TEOpisl, EBPO-

neiicbKe MpaBo Ta iH.

BucHOBKM 10 po3aiay 3

BBaxxaeMo, 1O PO3BUTOK KOHLEMNUil r100aibHOTO KOHCTUTYLiO-
HaJli3My € TiCHO TOB'SI3aHUM i3 MPOOJEeMOI0 KOHCTUTYLiiHOT MOJEpHi-
3allil Ta MOSIBOIO HE TiJbKU TI00aJbHOTO KOHCTUTYLiMHOTO mpaBa, ajie
i rmobanbHOro anMmiHicrpatuBHoro npasa. JocninHuku I1. JoGHep Ta
M. Jlyrain B kHU3i «CyTiHKM KOHCTUTYLiOHaTi3MYy>» NOCIiIXYIOTh BCi
«3a» Ta «IIPOTH» TIepEeHECEeHHs MOTJSNiB KOHCTUTYIiOHATII3MYy B TIpO-
OJieMaTHKy rinobanbHOro npaBa. Ha ix gymKy, pisHULSI MiX rioOajJbHUM
KOHCTUTYLiOHaNi3MOM i r100ajJbHUM aAMiHiCTpaTUBHUM MpaBOM Mic-
TUTHCSI B HACTYMTHOMY: IMO3UIisI KOHCTUTYI[iIOHAIICTIB MOJSITAaE B TOMY,
mo6 omMcaTu Ta pO3BUHYTHU LITKOM 3aKOHHUU TI0OaTbHUN MOPSAOK, Y
TOM Yac sIK METOAO0JIOTis TJIOOAJbHOr0 aIMiHICTPaTUBHOTO MpaBa € Oibll
0OMEXEeHOI0 B MOXJIMUBOCTSIX, 30CEPEIKYIOUNCH JTUIIe Ha OKPEMHUX ele-
MeHTaX rjio0ajJbHOTO YyIpaBJliHHS Ta OOMEXYylUYuCh aHaJli3oM i peajiza-
i€ OiNbII BY3bKMX MOJITUYHUX igeaniB, 30Kkpema, BiamoBimanbHOCTI.
Ha nymky 3a3HaueHMX (axiBLiB, TaKUi 0OMeXeHU I MiaXia rimodajibHOTo
aJMiHiCTpaTMBHOIO TpaBa BUKJIMKAE Cepio3Hi NMpobaeMu, sIK Ha Ipak-

TUYHOMY, TaK i HA HOpMAaTUBHOMY PiBHSIX.

Ha nouarky nociigxeHHs OyJl0o TocTaBjeHe MUTAaHHS - SIKi Bax-
JIUBi acmekTW TJoOaJbHOTO KOHCTUTYLiOHANi3My IIe TMOoTpedylTh
pO3'SICHEHHS Ta MONAlbIIOr0 BUBYEHHs. € OYEBUIHUM, IO iless KOH-

CTUTYLIOHAiI3My MilJla€ETbCS KPUTHULI, - He3BaXaluu Ha Te, IO BOHA

83 Dobner Petra, Martin Loughlin eds. The Twilight of Constitutionalism? Oxford : Oxford

University Press, 2010. 352 p.
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MOXEe CHMpaTMCh Ha COJIiIHI JOKTpWHAJbHI Ta MpaBOBi AXepeaa, BOHa
BCE X 3aJMINAETHCS MPOOJEeMaTUYHO. Y CBIiTJi OpUTiHAJIBbHOTIO HAyKO-
BOro 0OayeHHs T100aJbHOTO0 KOHCTUTYIiIOHANi3My, IO TPYHTYETbCS Ha
NaBHOCTI AOCHiIXEHHs, MU PO3YMIiEMO TJIOOaJIbHUI KOHCTUTYIiIOHANI3M
SIK €KCIepUMEeHTaJIbHY KEepiBHY il€0Jiorilo (3 MpUTaMaHHUMU «-i3MaM»
pucamMu) aiasi GopMyBaHHS Ta PO3BUTKY HalliOHAJIbHUX NeMOKpaTiii.

I'moGanizauisa 3arocTpuia MUTAaHHS TapMOHi3allil MPaBOBUX CUCTEM,
MOpSANOK IisITbHOCTI nepXaB II0A0 3a0e3NeyeHHS CHMiJIbHUX TrapaHTii
mpaB icBo6oa noanHu. ®eHoMeH riaobanisallii € akTyaJdbHUM IJIS HAIIO1
HOTO TIOJIITUYHOTO, €KOHOMIYHOTO, KYJIbTYPHOTO Ta MPaBOBOTO IPOCTO-
py. B cyuacHux ymMoBax y4yacTi YKpaiHU B €BpOIEMChbKill MiXaepKaBHil
iHTerpallii KOHTEKCTYaJbHOTO i XapaKTepoJIOTiYHOro 3HaYeHHs1 HabyBae
3a0e3TMeuyeHHs HalBUIIIMX LIIHHOCTEH J0aAMHU i TpoMaasHuHa. [IpaBoBa
riao0ani3allisi Ta CTaHOBJEHHS TI100aJbHOTO KOHCTUTYILiOHANi3My 0e3-
CYMHIBHO MO3UTHUBHO BIJINBA€E Ha HAIliOHAJIbHY MPAaBOBY CUCTEMY YKpai-
HU, AEeTEePMiHYIOUM ii 3yCUJJISI iHTErpyBaTUCh A0 MPaBOBUX CUCTEM MiX-
nepXaBHUX 00'€eTHAHB.

Pazom 3 TuMm, mpobGiremMamMu B 3a3HAUYEHWX MUTAHHSIX, Ha IYMKY
I1. Jo6Hepa ta M. JlyriiHa, MOXYTb OyTH TaKi:

a) BaXKMii mpoluec BIAMiHHOCTI aAMiHiCTpaTUBHOI NMpoOieMaTUKHU
Bill KOHCTUTYLiMHOT (Ha Hallly AYMKY, 1le JOKTpWHaJlbHE MUTaHHS, sSKe
YCIIIIHO MOXe OYyTH BUPIIIEHUM TPU BU3HAHHI MPIOPUTETY KOHCTUTY-
1iiHOT MpoOJieMaTUKM, 110 € CBiZOLTBOM OCOOJUBOI POJIi KOHCTUTYILi-
HOTO IpaBa B HalliOHaJbHill TIpaBOBiil cucTeMi - ABT.);

0) HasIBHICTh PM3MKY Y3aKOHEHHS HEJETiTUMHUX iHCTUTYLIi# y yac-
TUHI MiAHATTS iX Ha MPaBOBUM piBeHb354 (Ha Hally OIyMKY, B KOHTEKCTi
HiBETIOBaHHS TaKoi TeHJAEHIii BaXJIMBUM € BUBUYEHHS Ta 3alMO3WUYEHHS
3apy0iXKHOTO MOCBiAYy iHCTUTYUiHOTO CYINpPOBOJXEHHS, 3a0e3neuyeHHs
MiXIep>XaBHUX iHTerpaliiiHUX MpoleciB, MpUUYOMY K cepel AepXKaB-

yyieHiB €Bporneiicbkoro Coio3y, Tak i cepen TpeTix KpaiH - ABT.).

Tam camo.
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KoHuenuiss ri106ajpHOro KOHCTUTYLIOHaNi3My, 11O Ma€ BUTOKU
3 imeit I. KanTa (XVIII cr.) Ta K. Tamymara (XX cr.), 06'ennye inmei
BHYTPIilIHbO HalliOHAJLHOTO Ta MiXHapOJAHOTO KOHCTUTYLiOHaJi3My Ta
BUBOJMUTH X HA HOBUI TI00ANbHUN piBeHb. K 3ayBaxuyia HiMellbKa H0-
cainnuus npod. A. Ilerepc (2005), - r1obanbHUI KOHCTUTYILIOHANI3M
BapTUl yBaru, OCKIIbKM Ha€ 3MOTY CTBOPUTHU BCECBITHBO CIYIIHY
TpaHCHalliOHAJbHY MEpeXy CBITOBUX MOPSIKiB

Y KOHTEKCTi Cy4acHOTO TOJITUKO-TIPABOBOTO NUCKYPCY, IO pPO3-
TOPTAETHCS B CyYaCHOMY MiXHApOJHOMY CIiBTOBApUCTBi, B TOMY YHCIi
i 3aBOSIKM aKTUBHOMY NOKTPUHAJIBHOMY OOTOBOPEHHIO, MOXHAa KOHCTa-
TYBaTU HasIBHICTh YiTKOi MO3UIlii BITHOCHO TOTO, IO I100aJbHUN KOH-
CTUTYLIiOHAJIi3M € HOBUM KPOKOM Y ILIMBiJi3aliiiHOMY Tipoueci, - aaxe
He3Baxalouu Ha pi3Hi HayKoOBi MigAXoAW HIOAO HOro TAyMaudyeHHs, Hayka
MiXHapoqHOTO MyOJiYHOTO TpaBa TOPKAETHCS, CIIPUITMAE Ta 3aCTOCOBYE
HOBiTHiI Teopii, 10 cNpusioTh (GopMyBaHHIO TJ00ajJbLHOTO TpaBa, SiKe
0a3yeTbCS Ha KOHCTUTYLiIHHUX LIHHOCTSIX, a caMe: iCHYBaHHS TJ00ajb-
HOTO TPOMAISHCHKOTO CYCIiTbCTBA, TI00aIbHOTO TpOMaasiHCTBA, abo
HaBiThb CTBOpEHHS €IMHOro koaudikoBaHoro akrty - ['mobanbHoi (Bcec-

BiTHbOi1) KoHcTUTYII.

Peters A. Global constitutionalism revised. Why obey international law. The American
Society of international law,. 2005. Vol. 11. P. 39-67.
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Po3aia 4

POJIb I'NITIOBAJIBHOTIO
KOHCTUTYHIOHAJII3ZMY
B CTAHOBAPHHI TA BUPIINEHHI
KOHCTUTYHUIMHOI KOH®JIIKTOJOTITII

4.1. BnauB npaBoBoi riaoodanizamii
HA HANIOHAJbHUMA KOHCTUTYUIAHUA MOPAIAOK:
KOHCTUTYUiliHI KOH(IIKTH
TA MOXKJMBI HIJSIXHU IX BUPIilIEeHHSA

MixHapoaHi NPUHLMOU i HOPMU BIiIirpaloTh CHUCTEMOYTBOpPIOOYY
poJib y BU3HAUYEHHI CTpaTerii collialbHO-TOJITUYHUX TpaHcopmaliit y
npoueci KOHCTUTYLiIHOI MOAEepHi3alii, a TakoxX npoiaidepauii reMmokpa-
Tii MO BCbOMY CBITY.

IctoTHUM (akTOM € Te, 3a cyyaCHUX YMOB MiXHapoJIHi TEpMiHM Ta
BU3HAYEHHs HE BMIIIYIOTHCSI B KOHTEKCT CyJYaCHUX CKJIAAHUX BilfichKO-
BUX KOHQIIKTIB i «HOBUX riOpuaHux BiliH». Ha Xanb, MM cTaau CBia-
KaM# HECTPOMOXHOCTI MiXXHapOJZHOTO TpaBa MOMEePeIUTH Ta MOKIACTH
KiHellb TepOpU3MYy, BiiCbKOBUM AisiM, OKyMauii, KOH@JIiKTaM 3 NIpUYUH
CcaMOBU3HAUYEeHHS$, iIHO3eMHill iIHTEpBEHILil TOIIIO.

CyvyacHe MixHapoaHe TyOJiiyHe MpaBO AOCTIAXYE <«MiHJIUBI Xa-
pakTepUCTUKU» KOH(PIIKTIB: couiagibHi KOH(IIKTU, 30pOliHI KOHDITIKTH,
KOHCTUTYUilHI KOHMIIKTU TOIILO.

3 kiHus Hdpyroi CsitoBoi BilitHM MopanbHi KOHGIIKTU «TpaHchop-
MYBaJUCh» Y KOHCTUTYLiNHI KOHMJIIKTH, 1110 TOTPeOYyIOTh BUPIillIEeHHS Ha
KOHCTUTYLiliHi# ocHOBi. TepopUCTUUYHI il icIaMCBbKUX €KCTPEMICTiB,
koHdaiktu B Cupii Ta JliBaHi, eckanauis i3paine-maaecTUHCbKOTO KOH-
¢nikty, kpuza B Kpumy Ta Ha cxoai YKpaiHM - 1le OCHOBHI Cy4YacHi 3a-
rpo3u MiXHapoIHOMY MHUPY, CTaOiNIbHOCTI Ta Oe3meni.

OTXe, B3a€EMO3B'SI30K MiXX OKpeCIeHUMU KOHGIIKTaMU B TJI00alb-

HUX MiXXHapOAHUX BiTHOCHHAX i pO3BUTKOM MiXHAapOMHOTO MyOJiuHOTO
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mpaBa MoTpedGye OKpeMOoro NOCHigXeHHs. 30Kpema, BapTO IMpPeNCTaBH-
TU 3HauYeHHsI (opMyBaHHS TIiAXOMy, 110 BU3HAE IHCTUTYUiHY (YHKIIilO
MiXHApOIHOTO MpaBa Ta HALliOHAJTbHOTO KOHCTUTYIIHOTO MpaBa y BUPi-
MeHHI KOHCTUTYLiINHUX KOHGIIIKTIB (0cO0IMBO (DYHKIIiIO peryaioBaHHS
iICHYIOUMX i MOXJIUBUX KOHQIIIKTIB).

Ha ubomy doHi menmanvnicms r11006a1bHOTO KOHCTUTYIiIOHANI3MY
CTOITh Ta MOBMHHA 3aJMIIATUCh Y LEHTPi yBaru IOPUCTiB-MiXKHapOIHU-
KiB, a TAaKOX ITOJIiTOJIOTIB.

OCKiJIbKM OCHOBHA MeTa MiXKHapOJHOIo MyOJiuyHOTO MpaBa MoJjsirae
B 3amopylli MUPHUX BiTHOCUH MiX B3a€EMO3aJIeXXHUMHU CYCIiJIbLCTBAMMU,
aHajli3 MEeHTaJIbHOCTI TJIOOAJIbHOTO KOHCTUTYIIiOHaJi3My 0a3yeTbCcs Ha
TaK 3BaHOMY «edekTi MeTeJ‘II/IKa»356;

Takox BapTo JomaTH, MO MU MOMINSIEMO KOHCTUTYIiliHE MUCIEHHS
Hxe YeHa, ssKMii TaKOX BU3HAE B3aEMO3B'130K (hparMeHTaApHOTO MiXHa-
POIHOTO TpaBa Ta «OMOJOIXYBaJbHY MEHTAJbHICTh TJI006aNbHOTO KOH-
CTUTYLiOHANi3My», BKa3yloud Ha Te, IO «e(eKT MeTeJuKa» MoYaBcs 3
BOJIOHTEPCHKOTO BUCTYNY MPOTU PEXUMY LEH3ypU Y KI/ITaI357

T'apHuM npukiaagom craB (He) MiXXHApOAHUMN KOHCTUTYUiWHUN KOH-
¢uikT B YKpaiHi, 1110 ToyaBcs 3 MepeocMUCIeHHs OajlaHCy BJaalHUX Bil-
HOCUH MiX ypsIIOM Ta TPOMaJsHaAMU, a B MOJAJbIIOMY PO3IIUPUBCS 10
00csriB KOHMJIKTY, 1110 HaOYB iHTepHAlliOHAJbHOTO XapakKTepy.

PoskpuBaoun MexXi yKpaiHChbKOTO HaliOHAJbHOIO KOHCTUTYLiO-
HaJli3My, S Malo Ha MeTi pO3KpUTHU HalliOHaJbHiI Ta MiXXHapOIHi iHCTPY-
MEHTHM BIUIMBY, a TAKOX KOHCTUTYLiHI KOHMJIIKTU B KOHTEKCTi «IOJIiTH-
Ka Bepcyc MpaBo».

Binbw Toro, BaxJMBO MPEACTABUTU BIJMUB PilleHb MiXHapOIHUX
cynoBux opraHiB (MixHapoaHoro cyny OOH ra €Bpomneiicbkoro cyny 3
MpaB JIOOAWHU) Ha HalliOHaJIbHE MPaBOBE PETYTIOBAHHS KOHCTUTYIiNHUX

KOHJIIKTIB.

Smith P. The butterfly effect. Proceedings ofthe Aristotelian Society, Wiley on behalf of
The Aristotelian Society New Series. 1990-1991. Vol. 91. P. 247-26.

Chen G. Piercing the veil of state sovereignty: How China's Censorship regime into
fragmented international law can lead to a butterfly effect. Global constitutionalism. 2014.
Vol.3.P.31.
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Ha nHam mornsin, riao6anbHU KOHCTUTYLiOHANi3M Tpeba po3yMi-
TU SIK JOTIOMIiXHi KepiBHi HacTaHOBU (3arajbHUIl KypcC) ISl PO3BUTKY
HalliOHaJbHUX AEeMOKpaTiit y MaliOyTHI neKaau.

®dinanrbHa MeTa NaHOTO MOCIIIXEHHS IMOJsATae B TOMY, 06 mMpocy-
BaTu OavyeHHS TJI00AJbHOTO KOHCTUTYUIOHANi3MYy SIK KOHCMUMYUIUHO20
ekcnepumenmy, 3 ToAajbliUM (OpPMYBaHHSIM OKpeMOI IUCUUILIIHU abo
miaranysi MixxHapoaHoro Iy0JiuHOro rpasa.

CraTtyc npaB JIOAMHU K KOMIUIEKCHOrO (peHOMeHa Ta mpaBOBOTO
IHCTUTYTY 3HAXOJMUTHCS Tl TUCKOM Mpasosoi enobanizayii, sika TakKoX
BIIJIMBA€ HAa KOHCTUTYUiMHMI PO3BUTOK y OiJbLIOCTI Aep>XKaB CBIiTY.

VY naHoMy nOCHiJIXeHHi BUKOPUCTOBYETbCS BU3HAUEHHS IPaBOBOI
riaobanizanii, 3anponoHoBaHe JIxx. EnkiHcoMm sK «TpaHcdep mpaBo-
BOi OPUCAMKIIT Bif iHAMBiAyalbHOI HepkaBu 1O TpaHCHaLliOHAJbHUX
opraHiB»358

OpHoYacHO i3 LUMM, Y BiAMOBiAHOCTI 3 MpolecaMu iHTerpauii Halio-
HaJbHUX NPaBOBUX MOPSIKiIB MpaBoBa riobaiizalliss cripusie 30iJbllIeH-
HI0O €KCTePUTOPiaJiIbHOrO BIJIMBY Ha HalliOHaJbHE PEryjalOBaHHS.

Xoya ckjJagHW mpouec iMIUIeMeHTalil MiXXKHApOAHUX YroJ Moxe
TaKOX MPU3BECTU N0 KOHCTUTYUiHHUX KOHGIIIKTIB Ha HalliOHaJbHOMY
piBHi.

Ilepmwr 3a Bce Tpeba HaramaTu, 11O KOHCTUTYLiAHUNW KOHQIIKT
MpeacTaBiasie co00l HAMNpyry B IOJITUKO-TPaBOBOMY CITiBPOOITHUIIT-
Bi Cy0'€éKTiB KOHCTUTYLiMHO-TpPaBOBUX BigHOocWH. OnHaK 1el TuUIl
KOH(}JIIKTIB He 3aBXIU CTOCYETbCS apTyYMEHTiB, OJIM3bKUX OO IpaBa.
KoHcTuTyuiitHuit KoH@GIIKT MOXe BUHUKHYTU y BUTMAAKy (opManbHUX
HETOYHOCTEel, 1110 BUHUKAIOTh 4yepe3 HopMyIloBaHHS y NipaBi abo mopy-
IEeHHS KOHCTUTYLiHHUX HOpM. Ha akryanbHicTh 1i€ei mpoOieMHn BKa3ye
Te, 10 BOHA iCHY€ Ha JleKijJibKa piBHSX: JepXaBHOMY, perioHaJbHOMY Ta

JIOKaJIbHOMY.

Elkins J. Beyond «Beyond the state»: relinking law and globalization. Law without

nations. Stanford, California : Stanford Law Books, 2011. P. 27.
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JokpemMa, KOHCTUTYUiHHUNI KOHGJIIKT, 110 BUHUKAE Ha JOKaJbHOMY
piBHi Ta Ma€ 3HaYHY COUiaJIbHO-EKOHOMIUHY peJieBaHTHICTb i MyOaiuHuU’
edeKT, € KOH(IIIKTOM MaKpOpiBHS

3 uiei mo3uuii Mu MoxxeMo noroautuch 3 Kpicom TopHXinoMm y ToMy,
10 aMepUKaHChbKy Ta (paHiy3bKy peBostouii 1776 ta 1789 pokiB Bin-
MOBiIHO, MOXHAa TPaKTyBaTU SIK MOJITUYHI TMOAii, 3a IKUX «i Ha iHCTU-
TYLUiiHOMY, 1 Ha KOHIENTyaJbHOMY/pedJeKCUBHOMY piBHi BigOyauch
MPUCKOPEHi BHYTpilllHi TpaHcdopMallii, B pe3yabTaTi 4oro moyvaau BuU-
KOPUCTOBYBAaTH BUCOKO PO3BMHEHI KOHCTUTYIIi Ta KOHCTUTYLiHI MpaBa
IUJTSI TIOCTITHOTO 3aMpOBal)XeHHs 3aKOHY Y CYCHINbCTBi, a TAKOX OpraHi-
3yBaTHU iX BJaNy SIK 3arajbHWN, iHKIIO3UBHUI Ta aBTOHOMHO abcTparo-
BaHU 06'€KT»360

Hanpuknan, B YKpaiHi KOHCTUTYUiHHUN KOHGJIIKT TAKOTO iCTOpUY-
HOTO 3HaYeHHs MaB Micue y 1991-1994, 1996 ta 2004 pokax, i cTaB pe-
3yJIbTATOM «ITOMapaH4YeBOi peBOJIIONii» Ta MOJANbIIUX KOHCTUTYLiHHUX
pedopm.

B3uMmky 2013 poKy KOHCTUTYUiMHUN KOH(IIKT MakKpopiBHS B YKpai-
Hi 3MiHUB CBOIO CTPYKTYpPY Ta CTaB (He) MiXXHaApOAHUM KOHMJIKTOM, 1110
HaOyB iHTepHAaIliOHaJbHOTO XapakTepy.

21 nucromnana 2013 poky, mpouuTaBIiu iHoOpMallil0o B cOLliaIbHUX
mepexax (Vkontakte, Facebook Ta iH.) COTHi THCSIY NEeMOHCTPAHTIB 3i
Bciel YKpaiHu 3i0Opanuch pa3oMm Ha royioBHiit Byauui KueBa Ha «EBpo-
MaioaH» IS TOTO, 00 BUCIOBUTU CBOIO KOHCTUTYUIHHY BOJIO MIOHO
MPONOBXEHHS KypCy Ha €BPOiHTETPAIlil0 Ta HIOTPUMAHHS MPUHIUITY Bep-
XOBEHCTBa r[paBa361

IMonanbiri He3aKOHHI CUJIOBI aTaku Ha MITUHTYIOUYMX 32 MiATPUMKU
ypsany, mwo novyanuch 3 30 nucronana 2013 poky, BUKIUKAIM 1ie OiJiblie
npotecTiB. IHO3eMHi ypsiAM BUCIOBUJIU CBOIO CTYpOOBAHICTH 3 IPUBOIY

nofii B Ykpaini. 19 ciunga 2014 poxy npuOGJIM3HO MiBMiUJIbipHA YKpaiH-

3% Op3ix M.II. (pen.). IIpodaemn cyuacnoi koucrurynionaxicruku: K.: IOpinkom Inrep,
2011. C. 128-137.

3% Thornhill C. A sociology of constitutions. 1. publ, 2011. XTI. 451 p.

361 ITincraBoi aas niei moxii crano pimenns roximusoro Ilpesunenra Ykpainu B. Anyko-
BHYA «IMOCTABMTH Ha may3y» iHTerpanioo YKpainu 10 €sponeiicbkoro Coio3y Ha KOPHUCTH
OiNbII TICHUX eKOHOMIYHMX BigHOCHH i3 Pociilicbkkoio Penepaunicio;
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1[iB 3i0pansoch Ha MPOTECT MPOTU BUMHKIB Biaaau AHyKoBHUYA, sIKa TO-
pyuiuiia mpaBa JIOAWHYU - IPUNHSITTS 3aKOHIB, IO MiCTUJIN HOPMH, SIKi
rmocsirajJi Ha CBOOOAY CJIOBAa, BiJlbHE TMepecyBaHHS Ta MpaBO Ha MUPHI
3i0paHHS B YKpaiHi.

IMonii B Ykpaini kinus 2013 - mouatky 2014 poky npu3Beau He Tillb-
KU 10 TOCTPOi MOJITUYHOI KpU3u, 00YyMOBJIEHOI BUOOPOM MixX €BpoOIoio
Ta KpaiHaMM CIiBAPYXHOCTi, a i A0 TOTO, IO CBiTOBa CHiIJIbHOTA CTaK-
HyJlach- 3 MOPYILIEHHSIM MiXXHapoAHUX HOpM i yron. Ha Hamux ovyax 3Mi-
HUJIach colliaJibHa CTPYKTypa CBiTy, i 1le HE MOTJIO He BimoOpa3uTUCh Ha
MiXHapoaHoMy npaBi. Takox Tpeba KOHCTaTyBaTH, 110 3a TAKUX YMOB,
Ha XaJib, MiXXHapOJHE MPaBo Ile pa3 MPOJAEMOHCTPYBaJo, 0 HOTO Kia-
CUYHI Teopii OijibIlle He BiANMOBIZAIOTh CYyYaCHUM pealisiM.

Jlo Toro X, He3BaxXal4u Ha Te, 110 BYeHi-topucTu Oisbiie 100 pokiB
NOCHIIKYIOTh MUTAaHHS HEOOXiMHOCTI PO3IMIUPEHHSI PO3YMiHHS CBITOBO-
ro MpPaBOBOTO TMOPSIAKY Ta HOTO PETYISITOPHUX CUCTEM, I1e MUTAHHS 3a-
JIMIIUJIOCHh aKTyaJlbHUM, Ta HaOyJdo 1ie OuIbLIOro 3HaYeHHS. 3a TaKux
YMOB MTOKa30BOI0 PUCOI0 PO3BUTKY CBiTOBOTO CYCITiIbCTBA CTAJIO 3aralib-
He PO3LIUPEHHS il YHiikalig npeaMeTy KOHCTUTYLiHHOTO peryjaoBaHHS
Ta BIOCKOHAJEHHSI NeMOKPAaTUYHMX iHCTUTYTIB y BCiX JepxkaBax CBiTy.
Crano 0O4eBUIHUM, IO CYYaCHU Y I106aNIbHUH MOPSAOK MTOBUHEH HAIaTU
Miclle KOHCTUTYLIiIHHOMY TI100aJlbHOMY MOPSIAKY.

Curyanisi B YKpaiHi nigTBepauiaa oco6JUBY BaXJIUBICTh JOTPUMaH-
HS MiXHapoJAHO-TIpaBOBUX HOPM i cokycyBasia yBary BCbOTO CBIiTy Ha
MUTaHHI TOTPUMAaHHS Ta 3aXUCTy MpaB JIOAWHY i TPOMaasTHUHA Ha TTOCT-
panstHCBKOMY MIPOCTOPI.

Mawuu ripkuii DOCBiI «KOJbOPOBOi», «IIOMapaH4YeBOi» DPEBOJIO-
1ii K.2004-I1. 2005. pokiB, 21 auctonana 2013 poky yKpaiHCbKi AEMOH-
cTpaHTH 00'efHanuch Ha Maiinani M. Kuesa Ha PeBomronito I'imHOCTI 3a-
panu Toro, mo6 MOKa3aTH CBOI0 KOHCTUTYIIITHY BOJIIO IO BEPXOBEHCTBA
npaBa Ta e€BpoiHTerpamii. [TiaArpyHTsM I 1i€i Moaii cTajo pilleHHS
IMpesunenrta Ykpainu B. AHyKkoBuYa «3poOUTH May3y» B KypcCi Ha €BpoO-
iHTerpailito Ha KOpUCTh OJMKYUX EKOHOMIUHUX BilHOCUH i3 Pociiicbkoio

Denepariero.
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[Monanpuie Hacuniasg 3 60Ky BJIaAiud BU3Bal0 HOBY XBUJIKO MPOTECTiB
i CyTMYOK, 110 3aKiHYUJIUCH CMEPTSAMU COTeHb Jroneir. Tak, 3 19 ciuHsg
2014 poxky npuOAM3HO MiBMiJIbOHA JIIOJEi BXe MPOTEeCTyBajJu Ha €Bpo-
MaliaHi MpoTU CBaBiasg Biaau, oOMeXeHHs MpaBa Ha cBOOOAY NYMKH i
cJioBa, MUPHOTO 30MpaHHS Ta MPOBEAEHHS MiTUHTIB i AeMOHCTpaliii. 3a-
3HayeHa «pPeBOJIOLisA TiAHOCTi» cTaja MpeIMeTOM Uil OOTOBOPEHHS IO
BCbOMY CBIiTYy Ta BU3Bajla HECNIOKOI ypsAiB iHO3EMHUX JepKaB.

VY nopanpuioMy CBIiT MOYaB CHiIKyBaTU 3a MpoLleCAMU 3a3iXaHHS Ha
YKpaiHCBhKY AepKaBHY LiJiCHICTh i HEIOTOPKAHHICTh Yy 3B'A3KY 3 aHEKCi-
eto Kpumy Pocielo, npoBeaeHHSIM JOCTPOKOBUX MPE3UTEHTCbKUX BUOO-
piB B YKpaiHi Ta TepopucTUYHUMU aTakaMu B Jlyrancbkuii i JloHebKuit
obOnacTax. Ha xanp, cBiTOBa cHibHOTa TaKoX mobauwuia, mo Pociiicbka
denepalris He MoBaXae MpPaBOBi mpouenypu, Ghabpukye GakTu 3 Hempa-
BUJBHUX MpaBOBUX apryMeHTiB. Pocis Takox He Bupaxae opinion juris,
de-facto ninTpuMylouu 030poeHHi opMyBaHHs, a de-jure He BU3HAIOUYU
BilHOWEHHsT g0 HUX (3rinHo 3BiTy BepxoBHoro Komicapa 3 npaB noau-
HU 1o YkpaiHi Bix 15 kBiTHs 2014 pOKy)362.

BoueBuap, mo YkpaiHa onmMHUIACH y CUTYyallil TOCTPOi MOJITUYHOIL
Ta €eKOHOMIYHOT KpU3U. 3a TaKUX YMOB OCOOJMBOTO CeHCy HaOyBa€e 3Ha-
YEeHHS OepXXaBU B KOHTEKCTi 3aXUCTy NEPBUHHUX MpPaB JIOAUHU i rpoma-
NSIHWHA, a B MOJaJIbIIOMY - 30iJblIeHHsI 00CiATY TaKMX MpaB i cBOOON 3
METOI0 MOJOJaHHS MOJaJbIINX KPU3OBUX CUTYaLlild.

Tax, Hanpukian, BimoMmolo € kpusoBa curyauis B CIIA 3a yacis
npe3uneHTcTBa JlinmoHa JIxxoHcoHa (cep. 1960 pp.), mo oTpuMana Ha-
3By «KpM3a Hajiil, 110 BiIpOJXYETbCSI», KOJIMU HalioHaJbHi MEHIIWHU
oTpuMaJiu Oinblue MpaB, HiX paHille, i MoYyaluch CTpallkKu Ta akTU He-
r[01<op1/1363

V pesynabrati, B CIIA Oy10 HajgaHO MOIITOBX JJIsI HOBUX JIeMOKpa-

TUYHUX iHilliaTUB i MOJ0JaHO OIUCKPUMiHallil0, pacu3M i cerperaiiio.

3a marepianamu odiniiiHoro caiity ynpasiainua BepxoBHOro Komicapy 3 mpas JIOIMHH
OOH: URL: http://www.ohchr.org/EN
Jackson Thomas. F. Can today's candidates revive Martin Luther King's ((shattered
dreams» ? URL: http:/mistOrynewsservice.urg/2008/01/can-todays-candidates-revive-
martin-luther-kings-shattered-dreams/
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CBoerw ueproto, nojitoysor P. JapeHaopd ciayumHo 3a3Hadae, 110
WJISIX 10 ¢cBOOOAM Bele B OiK, MPOTUJIEXHUM aAMiHICTPATUBHOMY ILIEH-
Tpaji3My, TyIu, e MOXJIMBE CTBOPEHHS OUIbII BiIKpUTUX (POpM nepxka-
BU i CyCl‘IiJ‘[bCTBa364

MixHaponHuit BUMip Kpu3u B YKpaiHi IMOJSITAa€ B TOMY, 11O <«EB-
poMaiiiaHu» BigOYyJUCh MO BCbOMY CBiTYy, B OCOOJIMBOCTi 3a MiATPUMKU
yKkpaiHcbKoi niacrmopu B I1iBHiuHiIT AMepuui Ta €Bpori.

IHmuWit npuknan kKougaikmy mixc yeHmpom ma peeioHom - 1€ CUTY-
alisi, ska po3Kpujaa KOHCTUTYILiIMHUI KOHMIIKT Ha cepelHbOMY DPiBHi, a
caMme - B ABTOHOMHI#l Pecriyomiui KpI/IM365.

BinnosinHo mo mno3uiii Beneuiancbkoi Kowmicii, KoHcTuryuis
YkpaiHu, K i KOHCTUTYLii nepxaB-uieHiB €C, 3aKpillUilo€ HEMOAiNb-
HiCTb AepXXaBMU Ta HEe NO3BOJISE TPOBEAEHHS OyIb-sIKUX MicleBuUX pede-
pEeHAYMiB 3 TUTaHb BiIOKpEMJIEHH Bill YKpaiHu (30KpeMa lie BUILJIUBAE
3i crareit 1,2, 73 ta 157 KoHcTutyiii Ykpainu). 3azHaueHi MOJOXEHHS
criBBimHOCcITbCs 3 Po3ninom X KoHctutyuii Ta crocytotscst AP Kpuwm, a
TaKOX CIiBrnanarmTh i3 nmojoxeHHsaMu KoHcturyuii AP Kpum, siki Takox
3abopoHsa0Th BP Kpumy iHiunitoBatu pedepenaymu takoro poay. OgHo-
yacHo 3 UMM 4. 2 eT. 72 KoHcTuTylii YKpaiHU HEe MiCTUTh BU3HAUYEHHS
MPpUPOIU BCEyKpaiHCHLKOTro pedepeHAyMy 3a HApOJAHOIO iHiHiaTI/IBOIO366

3a3zHauyeHa cuTyallis CTBOpHUJA 1€ OUIbIIY HAMPYry B YKpaiHCbKOMY

CyCNniJIbCTBi, B ocobnuBocTi y CxigHux obnactsix, i nmpusBesia 10 TOTrO,

apennopd P. lopora K cBoOoxe: neMoKpaTuzauus u ee npodaemsl B Bocrounoii Espone.
Bonpocuet puaocogpuu. 1999. C. 69. ' S, .

1 O0epe3nsn 2014 poky Ilpesunenrt Pociiicbkoi @enepauii B.B. IIyrin Bu3nas pedpepenaym
npo BinokpemieHuss Kpumy Bin Ykpainu ta 3a3nauyuB, mo Kpum - ue cy6 ‘exm ¢hedepauii.
Ha uiii miacraei Bin 3sepHyBcs a0 Pagu Penepauii ®enepaasunx 360pis PO 3 npo min-
TPpUMKY BuKopucTaHHs 30poitHux Cua P® nHa tepuropii Kpumcskoro miBocrposa.
Opinion Oh «whether the decision taken by the supreme council of the Autonomous
Republic of Crimea in Ukraine to organize a referendum on becoming a constituent
territory of the Russian Federation of restoring Crimea's 1992 constitution is compatible
with constitutional principles* adopted by the Venice Commission at its 98th plenary
session Ne 762 /2014 CDL-AD(2014)002 (Venice, 21-22 March 2014). URL: http://
wWw.venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)002-¢; Koncrurynisa
Vidainu: 3akon Ykpaium Bin 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bepxoenoi Padu
Ykpainu. 1996. Ne 30. Cr. 141.
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WO cTabilbHI 1 APYXHiI BiITHOCMHU MiX YKpaiHolo Ta Pociero meperBo-
punuch Ha nMpodaemMy riob6ajabHOTO MacmTa6y367

[TponoBXy4M TEPMiHOJIOTIEID MPAaBOBOTO OUCKYpPCY, Ha BiAMiHY
Bil MOJIITUYHUX Ta AUIMJIOMATHUYHUX TEPMiHiIB, MiXHapoaHa CIiJbHOTa
rmocraja mepea rpyouM MOpPYIIEeHHSM NMPUHIUIIB MiXXHapOIHOTO TIpaBa
Ta MiXKHapOJHUX yToJ, 10 ¥ IOCi CYNMPOBOAXYE KpU3y B YKpaiHi.

VY 3B'A3Ky 3 UMM BUHUKAE AeKilbKa 3aMUTaHb, [0 MAalOTh CUCTEMO-
YTBOpIOIOYE 3HAYEHHS IJIsI MiXKHapOAHOI MPaBOBOi CUCTEMU, HATIPUKIIAL:

- KWW xapakTep Ma€ Mpobjema TaK 3BAaHOTO «MOPYIIEHHS» MpaB
pocilicbkoMOBHOTO HaceleHHs B Kpumy, KoTpa B momaibiioMy Nmpu3Bena
0 «TiOpuaHOi BiliHM»: HaUiOHAAbHUUN UM MiXXHaApOAHU?

4y Ho0OpOBiINIBHO Bi3bMe Ha cebe Pocilickka Penepamiss Bimmo-
BiTaJIbHICTh 32 HEAOTPUMAHHS YrOOM MiX YKpaiHoto Ta Pociiicbkoio PDe-
Jnepallielo mpo craTyc Ta yMOBU MnepedyBaHHsI YopHOMOpPCHKOTro ¢GJoTy
Ha TepuTopii YKpaiHu?

-y dKili MJIOLIMHI JIEXXUTh MiXXHAapOJHA BiAMOBIAaJIbHICTh 3a He-
MmoBary A0 MiXKHapOIHUX MPUHIIB TEpUTOPiaJbHOI LIJIICHOCTI Ta cyBepe-
HiTeTy?

- UM MOXHa BUNPABOATU MPOTUNPABHY MOBEHIHKY «OiNmbll Bma-
HOI» mepXaBW MPOTUIPABHOIO MOBENiHKOIO, IO Oyla BUMHEHA <«MEHII
BJIAJTHOIO» JA€PXKaBoio? -

- YW MOXHa Oyab K BUIPaBIaTU PO3TOPTaHHS KOHMIIIKTY Ta mpo-
TUTIpaBHY MoBeAiHKY cull P® monoxeHHsamu Craryty OOH?

-  Yu icHye Oyab-sgKa MOXJHUBICTb, 3a* sIKOi MiXHapoIHe TMpaBo
cripuiiMe KOHCcTUTYLifiHe mopyleHHs cT. 2 (4) Cratyty OOH: (i) camo-
3axucT Ta (ii) iHTepBeHILis 3a 3aNpolIeHHIM?

3 mo3uliil mMpaBoOBOi MOJITUKM AepKaBU, OCHOBHA TeXHiUuHa CKJIag0-
Ba MOJISITA€ B TOMY, Y4 MOXHa criupatuch Ha monoxeHHs Bynamemrchko-

368 . .
ro Mmemopanaymy 1994 poky ', i 44 BBaXaeTbCsd MOPYILIEHHS HOro no-

Peters A. The Crimean vote of March 2014 as an abuse ofthe institution ofthe territorial
referendum. Herausforderung an Staai und Verfassung. P. 278-303.

MemMopaHAYM Npo rapaHTii 0e3neku y 3B's3Ky 3 NpUENHAHHAM YKpainu 1o Jorosopy npo
HEPO3MOBCIOJAKEHHA ANePHOi30poiBin 05.12.1994 Ne 998_158. URL:http://zakon5.rada.
gov.ua/laws/show/998_ 158
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JIOXEHb MiXXHAPOAHUM 3JIOYMHOM (Y KOHTEKCTi MOJITUYHOTO MPUHIAITY
«BigmoBiganpHicTh 3axuiaT», R2P).

VY ubomy koHTekcTi J. Minnep 3amaeTbcs 3alUTaHHSIM, XTO Mae
3a3HavYeHy <«BiAMOBiAaJbHICTD 3ax1/1111a'r1/1»369. 3a MinepomMm, icHye ABi
iCTOTHI TMO3uIlii, SIKi BapTo B3STU JO yBaru: a) HEOOXiIHO TMOCTiiHO
3aXUIIaTy TpaBa JIOAWHU, JOKU Ile He Oylae BUMAaratu MOXepTB aHaJo-
riYHOTO MOPaJbHOrO 3HaYeHHs; 0) HEOOXiAHO 3aXUUIaTU NpaBa JIOJAUHU
TiILKW TOJMi, KOJU 1Ie He MOoTpedye Oyn-siKoi MOpaJibHO 3HAYYyIIOi XepT-
Bu. BogHouac, y BUNajKy, KOJM JepXaBU CHUCTEMAaTUYHO Ta HABMUCHO
MOPyWYIOTh MpaBa iX rpoMajsiH, «...MpsMa iHTEpBEHILis TYT He TiJbKU
cKepoBaHa iCHYIOUMMM TpaBUJIAMU [EePXKaBHOTO CYBepeHIiTeTy, MpoTe
BOHA BOAYa€EThCSI HACTUIBKYM HelelleBOIo, 10 XOJaHa AepXaBa abo rpyma
nepxaB Oylae MaTH HaMip IIOA0 y4acTi B Hei (I[OCh HiXTO HEe KBaluTbCS
3axMIlaTy npasa JioauHu y Kurai)».

OTXe, eguHAa peallicTUYHA MOXJIHUBICTh - 1Ie BIOCKOHAJIUTU CUCTe-
My MiXHapogHOTro TpaBa 3 HaMaraHHSM BBECTH y NMPAaKTUKY pi3HOMA-
HiTHi CTaTyTH IpaB JIOAUHU, SIKi B Teopii mignucasu Bci nepkaBu CBITY.

do6pe BizoMo0 MpobaeMOI0 3aJIUIIAETHCS MUTAHHSA: SKUM YAHOM
e(eKTUBHO BUKOHYBAaTU MiXHapoJHE IpaBO y BiICYTHOCTi BJIaJHOTO
BUKOHABYOI'O OpraHy, 110 ex hypothesi He ICHYEe B JaHOMY BUIIanKy?
3ajJUuIIa€eThCs BIAKPUTUM 3allUMTAHHS: AKi iCHYIOTb iHCTPYMEHTHU Iid-
TPUMKHU MUDPY Ta CIIpaBeIJIMBOCTI 3a YMOB IpaBOBOi TIyiobani3aiii ta

KOHCTUTYILiOHa i3alii MiXkHapoIHoro npasa?

4.2. BupimmneHHsA KOHCTUTYIiHHMX
KOH(QJIKTHUX NpoueciB sIKk OCHOBA
rJ00ajJbHOr0 KOHCTHUTYHiOHAJI3ZMY

V cBiTJi nmpencraBjieHUX BUILE MO3UILIN, Y cUTyallii, KOJU He iCHYE
ABTOPUTETHOTO BUKOHABYOTO OPTraHy TI00aJbHOTO PeTyJI0BaHHs, BapTO

MmoyaTu JAOCJiI)XKEeHHs 3 BiAMOBiAi Ha 3aMMTaHHS: AKi iCHYIOTb TUMNU iH-
3% Miller D. The Responsibility to Protect Human Rights. Memo for the workshop on Global

Governance. Nuffield College, Oxford, Princeton University, 2006. P. 2. URL: www.

princeton.edu/~pcglobal/conferences/normative/papers/Session6_Miller.pdf
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CTPYMEHTIB BIJIMBY Ha KOHCTUTYLiMHI KOH(JIIKTA B apceHalli MiXKHapo-
HOr0 Ta HallioHaJbHO mpaBa?

BapTo mouaTu 3 mochimXeHHS 3HAaYeHHS MPOTHO3Y Ta MEPEMOBUH Y
BUpilIeHHI MyOJiYHUX i TPUBATHUX KOHQITIKTiB.

I[IporHo3 y maHoOMy HOCHIIAXEHHI PO3YMIEThCSA SIK TepeadavyeHHs
€BOJIIONIT Ta pe3yJbTaTy KOHQIiKTiB.

Hanpuxknaa, MoXHa BUpa3uTU MPUNYIIEHHS, 1110 KOHPIIKT y Kpu-
My OyB TepenbavyBaHUM, aJXe MOTHBU YACTUHU MICIIEBOTO HacelieH-
HSl TPYHTYIOTbCS Ha iCTOPUYHUX TMOAISIX, sIKi Manu Mmicue y 1994 poiii.
Anxe B 1994 poui HabyBae unHHOCTI KoHcTuTyuis Pecnybniku KpI/IM370
i HaOyBawTh YMHHOCTI yKa3u [lpesunenta APK, ski ckacoByloTb cTaTyc
BepxoBHoi Pagu Kpumy Ta MicueBux paf.

BinnmoBinHo, y 3asaBi Ilpe3unii BepxoBHoi Paau Ykpainu, cxBa-
neniit [locranoBow [lIpesmnii BPY Bim 12.09.1994 Ne 119/94-
B «Ilpo curyaniio B KpI/IMy»37l, BKa3YETbCS Ha 3HAYHE 3aHEINOKO-
€HHS KOH(IiKTOM, O BUHUK Mix Ilpesunmentom Pecnybniku Kpum
i BepxoBHolo Panmowo Kpumy, 30KkpeMa 3azHayaeTbCs, WO «...YKa3u
I[Mpesunenra Pecnyoniku Kpum mnpo 3ynuHeHHs HisiibHOCTI Bepxo-
BHoi Panu Kpumy, pailoHHuUX, MicbkKuX, palioHHUX B Micti Pag Ha-
pOMHUX JeryTaTiB Ta psa IHIIUMX yKa3iB, CHpSIMOBaHUX Ha 3MiHY
opraHizauii gepxxaBHoi BJaau B pecrnyOiilli, € BiiBEepTUM MOPYUIEHHSIM
KonctuTyuii i 3akoHiB Ykpainu, KoHCTUTylii Ta 3aKOHiB aBTOHOMHOi
Pecnyoniku Kpum. BinnmoBinHo g0 3akoHomaBcTBa YKpaiHU BUKIIOY-
He TIpaBO JOCTPOKOBOTO MPUIIMHEHHS MOBHOBaXxeHb BepxoBHoi Pamu
Kpumy Tta micuesux Pang HapoaHuX nenyraTiB HaJleXUThb BepxoBHiit
Pani Ykpainu. Koncruryuis Pecny6niku Kpum He nepenbdavae, a 3a-
KoH 1po [Ipesunenra Pecny6niku Kpum npsimo 3a6opoHnsie [Ipe3uneHTy
Pecny6niku Kpum 3ynuHeHHs aissabHocTi BepxoBHoi Panu Kpumy um

ii po3myck».

. Koncruryuusi ApronomHuoii Pecnyoauku Kpoim: yre. 3akonom Ykpaunbt Ne 350-XTV ot
23.12.98. Bedomocmu Bepxoenoii Pader Yxpaunvt (BBP). 1999. Ne 5-6. Cr. 43.

IIpo curyauiro B Kpumy: ITocrtanosa Ilpe3unii Bepxosnoi Pagu Ykpainu N 119/94-11B
Bix 12 BepecHs 1994 poxky. Bidomocmi Bepxoenoi Paou Ykpainu (BBP), 1994. Ne 39.
Cr. 360.
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Takox npucyTHicTh Pociiicbkkoro ¢duoty B Kpumy nmopyuiuaa crar-
Ti0 17 KoHcTuryuii Ykpainu

V nopanbmioMy, KOHCTUTYUiMHUN KOHGJIIKT Ha HAlliOHaJIbHOMY piB-
Hi, o MaB Mmicue B Kpumy y 2014 poui, npu3BiB 10 3HAYHUX CYTUYOK
MiX CHMJOBUMU CTPYKTypaMu YKpaiHU Ta MPOPOCiiCbKUMU cernapaTuc-
TaMUu y HaceJeHuX nyHkrax JlyraHcbkoi ta JloHenbkoi obyacTeii (siKi Bce
e BinOyBalOTHCS HAa MOMEHT HallMCaHHS JaHOl MOoHoTrpadii).

3a BMILIEBKAa3aHUX YMOB, Ypsia YKpaiHu 3BepHYBcs 1o Panu 6e3neku
OOH, lNaaspkoro TpubOyHany Ta iHIIKUX MiXXHApOAHUX OpraHisalliil 3 Mpo-
XaHHSIM TIPO NOTIOMOTY B PO3CHiAyBaHHI TaK 3BaHUX «3JIOUYWHIB MPOTHU
JIIOACTBA», IO MaJMd MicClle B pEerioHi.

3 TuMm, 100 PO3KPUTU MiXHApPOJIHi iHCTPYMEHTH BIUIMBY Ha KOH-
CTUTYLIMHI KOHDAIKTH, naBaiiTe Le pa3 MOBEPHEMOCS 10 BCiM BiOMUX
iHCTPYMEHTIB, 11O HaM alOTh HePeMOGUHLL.

Hanpyray BinHocuHax MixX YKpaiHoto Ta Pocielo BnpoaoBX ycboro
2014 poky Bimuyia Ha coOi pi3Hi MiXHapoaHi 3acO00W BUpIillIEeHHS cymnep-
€YOK Y iX pi3HOMaHITHUX ¢opmax (IIepeMOBUHU, CYAOBi NMpolUecH, eKo-
HOMIi4Hi CaHKIIii TOI0).

Hanpuknan, nmepemMoBuHUM (camiT) y MiHCBKY, 110 Maju Micle
26 cepnHs 2014 poky, Bmepliue Gyau MpOBEAEeHI B YHiKaJlbHOMY (opMa-
Ti «3+1+1» («E€Bpa3silicbka Tpiiika» (bemapycoh, Pocig ta Kazaxcran) +
VYxpaina + €spomneiicbkuii Cow3s).

OpHoYacHO i3 UM, SIK TToKa3aB Mepedir moniii momo pedepeHaymy,
nmpoBeneHoMy B Kpumy 16 6epesus 2014 poky, HisIKUX MepeMOBHH, SIK
KOHCEHCYaJTbHOTO 3aXOAy BUPIlIeHHS MPOOJIeMHUX MUTaHb, TPOBEACHO
nepen uuM pedepeHIymMoM He OyIio.

HauioHanbHa nepcnekTBa Kpu3u B YKpaiHi mokazana, mo €CIIJ
Bilirpae 1LEeHTpaJibHY poOJb y BUPILIEHHI MiXHapOAHUX CYlepevyok, B
0COOJMBOCTI TUX, 110 BUHUKAIOTh MiX N€pPXaBOIO Ta iHAUBIIOM.

Y €Bporni KOCMOTIOJTITUYHUN TTPaBOMOPSII0K HA0OYB 3HAUYEHHS 3 pO3-
mupeHHsIM npouecy iHkoprnopauii € KIIJI y HaunioHansHe npaBo. Cuc-
TeMa 3HaXOIWUThCS TMiJ KepiBHULTBOM e EeHTPali30BAHOTO CYBEpEHY:

372 KoncTurynis Ykpainu: 3akon Yipainusin 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-

xoenoi Padu Ykpainu. 1996. Ne30. Ci. 141.
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CIiJIBHOTY CYAIB, YUi Ail CKOOPAMHOBAHI uyepe3 pillleHHsI €BpoIneiicbKoro
Cyny 3 npaB qonuHu. Hanpukinan, nocininHuk Anekc CtoyH CBiT cTBep-
nxye, mo Cyn - e eNMHUN HaWaKTUBHIIUN i HallBaXXAMBIilIUIl MpaBo-
3aXUCHUI OpraH y CBiTi, IO «PYyTMHO YCHilIHO pO3BMBA€E HalliOHaNbHi
CTaHIApTH 3aXUCTY IpaB, i BiH 3aJMIIAETbCI MIATIPYHTSIM YCITiXy Tepe-
XOAy 10 KOHCTHUTYLIHOI I1eMOKpaTii y MOCT-aBTOPUTApHUX JAepKaBax».

Pimennsa €CIIJI 3 nmutaHb KOHGQJIKTIB MiX AepXkaBolo Ta rpoma-
ISTHUHOM MaloTh AYXEe BaXJUBE coliajlbHe 3HaueHHS mjis Ykpainu. Ha
Xajib, TAKUX pillleHb 3i0paBCcs NyXe BEJUMKHUI MacuB (HaINpUKJam, clpa-
Bu Cipenxo npomu Ykpainu, /Jepeeé 'smenko npomu Yxpainu CTOCOBHO
HaCUJbHMIIBKOTO pPO3TOHY IpoTecTyBaJjbHUKIB B KueBi y naucromanmi
2013 p.373, cnpaBa Illleudka npomu Ykpainu cTOCOBHO CBOOOIM caMoO-
BUpPaKEHHS (2014)374.

[ns toro, 1006 OKpeciuTU MaKCUMajibHe 3HauY€HHS MPaBOBOi IIO-
Oasizalii 1Jis HaUiOHAJbHOTO Ta KOHCTUTYUiHOTO MpaBa, PO3IJISSHEMO
cnpaBy Ouaekcandpa Boakoea npomu Ykpainu

VYnepue y cBoiit ictopii €CIIJI mocTaHOBUB AepkaBi-4jieHY MOHO-
BUTU Ha MoOcalli HE3aKOHHO 3BUIBHEHOTO cyiar. Y pimeHHi Bix 09 ciu-
Hsa 2013 poky Ouaexcandp Boakos npomu Yrkpainu €CIIJI Bu3HaB, 110
YKpaiHa mopymusa ctaTtTio 6 (MpaBo Ha cIpaBeIJWBUU cym) i cTaTTio 8
(nmpaBo Ha MoBary A0 IMPUBATHOIO Ta CiMEMHOTO XUTTS) €BponeichbKoi
KOHBEHIIi13 MpaB JIOJAUHU B TO MOMEHT, Koyin y TpaBHi 2010 poky Buia
pana ocTulii 3 pekomeHaauismMu KomiteTy 3 muTaHb CyAIOYMHCTBA 3BiJb-
HuJa cynno BepxoBHoro cyny Ykpainu OnexkcaHapa BonkoBa 3a mincra-
BU «MOPYUIEHHS anc;{rI/I>>376

Cyn mocTaHOBMB, 1O YKpaiHa Ma€ BUIUJIATUTU TPOMAISTHUHOBI
O. BosKOBY WIiCTh TUCSY €BPO BiAlIKOAYBAaHHS MOpaJIbHOI IIKOIM Ta JBa-
373 CnpaBa «CipeHko nporu Ykpainu», application no 9078/14 and Derevyanko v Ukraine

(2013) application Ne 7684/14.
3 Cupasa «IIIBuaka nporu Yidainu», ECHR (2014). application Ne 17888/12, Judgement
0of 30 October 2014.
375 CnpaBa «Ounekcanap BoakoB nporu Ykpainu» (3assa Ne 21722/11) Volkov v. Ukraine,
ECHR. (2013), No.21722/1, Judgement of9 January 2013. URL: http://zakon3.rada.gov.
ua/laws/show/974_947 /print1509953804961799

376 URL: htd://hrbrief.org/2013/02/european-comt-of-human-rights-reinstates-ulfl ® amian-
supreme-court-judge/
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HaIUATh TUCAY €Bpo KoMmmeHcalii cynosux sutpar. €CIIJI Bupimwus, 1o
Ykpaina noBuHHa noHoBuTu O. BoskoBa Ha mocani cynni BepxoBHoro
Cyny YkpaiHM SIK MOXHa cKopilie.

Mpodecop ®inminm JIiy MpOKOMEHTYBaB: «MHU AYXe PaTiEMO IILOMY
pimeHH10. [Tan BoskoB OyB XepTBOIO €HAEMiYHOI MOJITUUHOI KOPYIIILii,
SIKOI0 TOTOJIOBHO 3axoIuieHa YKpaiHa, SK MiATBepaAuJio pilieHHs. 3Ha-
MEHHUM € Te, mo €Bponelicbkuii Cyn Brepiie NpUITHSAB pillleHHS 100
BiIHOBJI€HHS y TpaBax 0coOu, SIKy HeclpaBeIJIMBO 3BiJibHUIU. PimieH-
HS TiATBepAXYye, IO MpaBoBa cCUCTeMa B YKpaiHi moTpeOye HeraiHoOi
(byHnameHTanbHOI peq)opMI/I»377

Cyn BM3HAB, IO MPUPONA BCTAHOBIEHWX MOPYIIEHb IMependavae,
L0 AJI HaJeXXHOTO BUKOHAaHHS LIbOTO pPillleHHS BiJ depXaBU-BiAMOBi-
Iadya BUMAra€Thbcsl BXWTH HU3KY 3aXOIiB 3araJbHOTO XapakTepy, CIps-
MOBaHUX Ha pedopMyBaHHS CUCTeMU cynoBoi nucuuruinu. Lli 3axonu
MOBUHHI BKJIOYATU 3aKOHOAaBUYi pepopMU BKJIIOUYHO 3 pepopMyBaHHIM
iHCTUTYLiliHOI MoOynoBU Li€i cuctremMu. KpiMm Toro, mi 3axoau MOBUHHI
BKJIIOYATU BUPOOJEHHS HaleXHUX GOpM i MTPUHIMIIB MOCHiTOBHOTO 3a-
CTOCYBaHHS$ HalliOHAJIbHOTO 3aKOHOJAaBCTBA y 3a3HaueHit cdepi.

2 motoro 2015 poky, BinmoBigHO A0 HopM 3akoHy Ykpainu «IIpo
cynoyctpiit i craryc cynuiB» (m. 4 4. 1 cT. 41)378 ta [loctanoBu BPY
«IIpo 3BinbHeHHsT cymmiB» Ne 59-VIII Bim 25 rpymus 2014 pOKy379, TO-
nilmrHi# ronosa BepxoBHoro cyny Ykpainu fpocnaB PomaHIOK BuaaB Ha-

. . 380
Ka3 npo nmoHoBJeHHS Ha nmocani cynai BCY Onexkcanapa Bonkoa

Cyn 3a3HauyuB, IO IS CIpaBa CBiAUYUTH MPO CEPMO3HI CUCTEMHI
npobaeMu GYHKIIOHYBaHHS CyA0BOIl, BJaau B YKpaiHi. 3okpema, BCTa-
HOBJIEHI y cTpaBi MOpyUIeHHS HABOASTh HA AYMKY, IIO CHCTeMa CyIo-

BOi IMCUUIUIIHU B YKpaiHi HE € OpraHi30BaHOIO HaJeXHUM YMHOM i He

TJRL: http://vww.mdx.ac.uk/news/2013/01/european-court-of-human-rights-orders-
remstatement-of-supreme-court-judge-M

IIpo cynoycTpiii Ta cratyc cyaaiB: 3akon Ykpainu Big 02 yepust 2016 poky Ne 1402-VHJ.
Bidomocmi Bepxoenoi Padu (BBP). 2016. Ne 31. Cr. 545.

ITocranosa BPY «Ilpo 3BinbHeHHs cyaniB» Ne 59-VHJ Bix 25 rpynus 2014 poky. Bido-
mocmi Bepxoenoi Padu (BBP). 2015. Ne 4. Cr. 33.

URL: www.kv.com.ua/politics/ukrama-vypolnila-reshenie-espch-vosstanoviv-sudju-
volkova-v-dolzhnosti-53733/#sthash.8Fs6hd5T.dpuf
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3a0e3Ieuye JO0CTaTHE BiJOKpPEMJIEHHsI CYAOBOI TUJIKM BJaaW Bil iHIIKUX
TiJIOK AepkaBHOI Biaau. bijibin Toro, BoHa He HajJa€e NOCTAaTHiX rapaHTii
MMPOTHU 3JI0BXUBAHD i HEMIPABUIBHOTO 3aCTOCYBaHHS NUCUUILIIHAPHUX 3a-
XO[liB, 110 MIKOAUTH HE3aJIeKHOCTi CYyIOBOI BlIaiM, Y TOM Yac sIK OCTaHHS
€ OJIHI€I0 3 HAWBaXJIUBIIIUX LIIHHOCTEH, SIKi MIATPUMYIOTh €(PEKTUBHICTH
I[eMOKpaTiI?I381

BinnosinHo no n. 151 Pimenns €CIIJI 3a nieto crnpaBoto Ta 3riiHO
3 mpakTukoo Cyay, MeTOI TEepMiHY «BCTAHOBJEHUI 3aKOHOM» Y CTaTTi
6 KoHBeHIIii € rapaHTyBaHHS TOTO, «II0 QYHKIIOHYBaHHS CYIOBOI CHUCTe-
MU Y IeMOKPAaTUYHOMY CYCITUTBCTBI He 3aJIeXXUTh Bill BUKOHABYOI BIaIH,
a PeryJII0EThCSI 3aKOHOM, IPUWHSITUM TapiiaMeHTOM». Y KpaiHaxX 3 KOIu-
¢ikoBaHUM TNpaBOM OpraHizalisi CyJ0BOi CUCTEMM TaKOX He Moxke OyTu
3aJlMIlleHa Ha PO3Cyl CYNOBUX OpTaHiB, Xo4a Iie He O3Hava€, 110 CyIu He
MAaTUMYTh MEBHOI CBOOOAM TJYMAyeHHS BiAMOBIZHOrO HAalliOHAJbHOIO
3aKoHoAaBcTBa (AuB. pimeHHs Bix 21 yepBHs 2011 poky y cnipaBi DPpyni
npomu Caogeauuunu (Fruni v. Slovakia, 3asBa Ye 8014/07, n. 134, 3 mo-
NaJTbIIUMW TOCUJIAHHSAMMU).

®pa3a «BCTAHOBJIEHUI 3aKOHOM» IMOIIMPIOETHCS HE JWIIe Ha Tpa-
BOBY OCHOBY CaMOTO iCHYBaHHS «Cyoy», aJie il Ha CKJaJ KOJeTii y KoX-
Hili cnpaBi (IWMB. yxBajy 110A0 NMpuiiHATHOCTI Big 4 TpaBHs 2000 poky
y cnpaBi byckapini npomu Can-Mapino (Buscarini v. San Marino), 3a-
aBa Ne 31657/96, ta [locoxoé npomu Pocii (Posokhov v. Russia), 3asiBa
Ne 63486/00, m. 39, ECHR 2003-1V). IlpakTtuka aBTOMaTUYHOIO MPO-
NOBXEHHSI TTOBHOBaXeHb CYIJiB.Ha HEBU3HAUYEHUU CTPOK MiCJs CILIMBY
BCTAaHOBJIEHOTO 3aKOHOM CTPOKY IXHiX MOBHOBaXeHb, 10 MOMEHTY, KOJIU
BOHU OynyTh MOBTOPHO TpHW3HAYeHi Ha mocamy, Oyla BU3HaHa Takow,
0 TMOPYUIYE TMPUHIUIT «CYIy, BCTAHOBIEHOTO 3aKOHOM» (IWB. pillleH-
Ha Bin 11 nunuasg 2006 poky y cmupaBi [ypoeé npomu Moadosu (Gurov v.
Moldova), 3asiBa Ne 36455/02, m. 37-39).

Ax BuszHaueHo y n.m. 193-194 Pimenns €CIIJI y KOHTEeKCTi BUKO-

HaHHS pilleHb BiamoBigHO mo ctaTTi 46 KoHBeHIil, pillcHHS, B SIKOMY

381 Altwicker T. Convention Rights as Minimum Constitutional Guarantees? The Conflict

between Domestic Constitutional Law and the European Convention on Human Rights.
Constitutional Crisis in the European Constitutional Area. Theory, Law and Politics in

Hungary andRomania. Oxford and Portland, 2014. R 344.
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Cyn BcTaHOBJI0O€E TopymieHHs1 KoHBeHIii, HakJlagae Ha JepXKaBy-Bill-
MoBifavya PUAUIHUT 0O6OB'SI30K 3a IIUM TOJIOXEHHSIM MPUTUHUATHU TIO-
pYILIEHHS Ta BUNIPAaBUTHU MOTO HACJiIKM y TaKWi crnoci6, 1mo6 BiqHOBU-
TH, HAaCKUJIBKM Lle MOXJIWBO, CHUTyalilo, siKa iCHyBaja A0 MOPYLIEHHS.
3 iHmoro OOKy, SKIIO HalliOHaJlbHE 3aKOHOIABCTBO He A03BoJsi€ (abo
JIMIIIe YaCTKOBO J03BOJISIE) BUTIPABJIEHHS HACHIAKIB mopyureHHst, CtaTTs
41 ynoBHoBaxye Cyn HajmaTu IMOTepIiJiii CTOpoHi TaKky caTucpakuiio,
siKa BUNAETHCS IOMY HaJleXXHOI0. 3 IIbOTO infer alia BUTLIWBAE, IO PillleH-
Hs, B ikoMy CynoMm BcTaHOBJIeHO nopymeHHss KoHBeH11ii a00 MpoTOKOJiB
10 Hel, HakJaJae Ha JepXkaBy-BiAmoBigaya IOpUIAMYHUN OOOB'SI30K HeE
JIWIIE BUTJIATUTU BiAMOBIAHUM oco0aM MPUCYIXKEHi CYMU CIIpaBeJIMBOi
catucdakuii, axe i1 odparu, 3a ymoBMu Harisany Komirety miHicTpiB, 3a-
XOIM 3arajibHOTo Ta/abo 3a HEeOoOXiAHOCTI iHAMBiAyaJlbHOTO XapakTepy,
sIKi TOBUHHI OYTU 3alpOBaJ>keHi B HalliOHaJIbHY MPaBOBY CUCTEMY 3 Me-
TOIO IPUNMMHEHHS MOpYylIeHHsI, BcTaHOBIeHOro CymoMm, Ta 3aCTOCYyBaTu
BCi MOXKJIMBI HJISIXM BUTNIPABJIEHHS MOro HaCHilKiB y TaKMil crocio, moob
BIITHOBUTHU, HACKIJIbKU 1€ MOXJIMBO, CUTYyallilo, sKa icCHyBaJjia 10 Mopy-
wWeHHs (nuB. pimieHHs y cnpaBax Maecmpi npomu Imanii [BII] (Maestri
v, Italy [BII]), 3asiBa Ne 39748/98, n. 47, ECHR 2004-1; Accanidze npo-
mu [py3ii [BIl] (Assanidze v. Georgia [BIl]), 3asiBa Ne 71503/01, n, 198,
ECHR 2004-11; Irawky ma inwi npomu Moadoeu ma Pocii [BI1] (<...>),
3asiBa Ne> 48787/99, n, 487, EGHR 2004-VII).

Cyn mMoBTOpPIOE, IO OTO PIillIEHHS € MO CYTi AeKJIapaTUBHUMU 3a
CBOEIO TIPUPOJI0I0, Ta IO, 3aTaJIOM, caMe JepkXaBa-BiAMmoBizay Mmae obpa-
TH, 3a yMOBHM Harasay KomiteTy MiHIiCTpiB, 3aX0au, IKi CJiJl 3alIpOBaUTU
y HallioOHaJbHY TIPaBOBY CUCTEMY 3 METOI0 BUKOHaHHsS CBOTO OGOB'SI3KY
3a ctattelo 46 KoHBeHIIi, 3a yMOBM, SKIIO TakKi 3aXOJW BiAITOBiZalOTh
BUCHOBKaM, BUKJaaeHUM y pimeHHi Cyny (AMB., 3-TTOMiX iHIIUX JKe-
pen, pimeHHs y cripaBax Oodaucaran npomu Typewuunu [BIT] (<...>), 3a-
aBa Ne 46221/99, U.210, ECHR 2005-1V, Ckoyyapi mallncynma npomu
Imanii [BI1] (Scozzari and Giunta v. Italy [BI1]), 3asaBu Ne 39221/98 Tta
41963/98, m. 249, ECHR 2000-VIII, Tta Bpymapecky npomu Pymy-
Hil (pilleHHs womo crpaBemiuBoi catucdaxkiii) [BIT] (<...>), 3asBa
Ne 28342/95, n. 20, ECHR 2001-1). LIs cBoGona po3cyay 1miono cnocody
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BUKOHAHHS pillleHHs BigoOpaxkae cBo6oay BUOOPY, MpUTaMaHHY OCHOBO-
nmoJioxkHoMy 000B's13Ky JloroBipHux CropiH 3a0e3neuyBaT q10AepKaHHS
npas i cBo6oj, rapaHToBaHuX KoHBeHLieo (ctarts 1) (AUB. pilleHHS Y
cnpaBi [Ilanamixaronysoc ma inwi npomu Ipeyii (Papamichalopoulos
and Others v. Greece) (ctarta 50), Big 31 xoBTHsa 1995 poky, m. 34,
Series A Ne 330-B).

BinnmoBinHO [0 yroau, AOCITHYTOI MiX CTOpOHaMM, YKpaiH-
CbKUI ypsia BUIUIATUTH nmo3uBayy O. BoJikoBy KoMIleHcallilo y po3Mmipi
1,430,212.32 (1, 43 wun rpH,, 40, 657 eBpo) "2,

Ax npencrasiaeHo Buiie, €ECIIJ ¢yHKIIOHYE y SIKOCTI Halie(heKTUB-
HIIIOTO MeXaHi3My 3aXUCTy MpaB JIOOUHU Ta SIK iHCTPYMEHT BIJIUBY Ha
KOHCTUTYLiHI KOH(JIIKTH, 110 CIPUsIE eBOJIIOLIi rapaHTiii mpaB JIOAUHU
Ta €BPOIENChKill iHTerpailii yKpaiHCbKOTO KOHCTUTYLIiOHAi3MYy.

Binbm Toro, 1us crpaBa BUCBITJIMJIA BaXJIMBICTb TOTO (akTy, L0
3a YMOB IIpaBOBOi TJjioOaii3auii iHAMBIAM MalpTh IpaBa, CIUPAOUYUCh
Ha MiXHapolHe MpaBO, CaMOCTiliHO BIUJIMBAaTH HE TiUIbKW Ha BJAacHi
060B'SI3KM, a TAKOX Ha MMPaBOBY JOKTPUHY Ta Ha caMe TpaBo.

3a3HaueHe OauyeHHs, sK Big3HauuB A. Kianxem, MOrjo JONOMOITH
moOyayBaTy MiKHApOIHY CHIJIBHOTY, sIKa HAJIeXXHUM YNHOM BU3HAE POJIb
iHAMBIgA B Mi)KHApOJHOMY r[paBi383

[linBoassum MigCyMKH, BapTO MOTOAMTUCH i3 NYMKOIO HOCTigHUILI
O. C. 3BOHapbOBOi: HEe3BaXal4Uu Ha Te,,l10 NPOEKTU «[MO3UTUBHOI IJIO-
OaJnizallii» JOCUTH JeTalbHO OMNpalbOBaHi Ta 0a3ylOThHCS Ha MO3UTUBHO-
My nocBini €C, caMa MOXJIUBICTH BJAJIOTO PO3IMOBCIOIXEHHS MoAedi 3
piBHS global regional na piBeHb global world moku 1m0 3alUIIAETHCS

384
[MpoGaemHow™ .

URL: ht"s://hudoc.ecrtf.coe.mtyapp/cQnversion/pd

7678771 Mlename=Judgments%200f%2006.02.18.pdf

Clapham A. The role of the individual in international law. Tlee European Journal of
International Law. Vol. 21. no. 1. URL: hlrp://ejil.oxfordjoumals.org/content/21/1/25.mll.
pdf+html

3Bonapésa O. C. ®opmupoBaHue r100aJbHOr0O NPaBa Kak MeraTeHJIeHU sl COBPEMEHHOT 0

MupoBoro passutus. Tesucot doxkaada Ha p 0-. doao om ce. Ipe cex-

mopa meopuu npaea u 2ocyoapcmea HIJI PAH 22 uwns 2012 2. URL: http://www.igpran.
ru/about/subjects/theory_of_law/events/Zvonareva.thesises.pdf
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BucnHoBku 10 po3ainy 4

AKTUBHUI TIpouec TjobOanizallii MpoJOBXY€E CTPiMKO BIJIMBATU Ta
MO3HAYaTHCh HAa PO3BUTKY NMPABOBUX CHUCTEM, i MiXXHapoaHe MpaBo, Ha
Xanb, HEe 3aBXAU CIYryBajlo ehDeKTUBHUM iHCTPYMEHTOM [UJIsI aleKBaT-
HOTO yIpaBiaiHHI UUMHU 3MiHaMu. CBOEIO 4eproio, rjiodajibHUN KOHCTU-
TYyLliOHaJi3M HalaB CcTapT TpaHcdopmalii MiXXHAapOAHOrO MpaBa y HO-
BiTHIO MPaBOBY CUCTEMY, 1110 Biamosinae peanism XXI cT., OCKiJIbKU, SIK
3a3HavyayoCh paHime, came JeTiTUMallisi MiXkHapOJAHOTO TpaBa € TOJOB-
Holo cepel (GYHKIIIN r1o0aJlbHOTO KOHCTUTYLIIOHATI3ZMY.

Ines rmo6anbHOTO KOHCTUTYILIIOHAJI3MYy cTaja OMHUM 3i 3HAUUMUX i
MO3UTUBHUX 3000yTKiB ryobanizanii mpasa, i xoya 151 KOHUENIis 11e He
OTpUMaJjia CBOTO 3aKpIiMJIeHHS B paMKax sIKOTOCh OJJHOTO HOPMAaTUBHOTO-
MpaBOBOTO akTy MiXHapoaHoro (yHiBepcajlbHOTro abo perioHajJbHOTO)
XxapaxkTepy, npoTe ueil peHOMEeH yxXe 3HAWIIOB CYTTEBY AOKTPUHAJIbHY
peakllito cepel IOPUCTIB-MiXXHapOAHUKIB, sSKi BM3HAIOTh BaXJIUBICTb
KOHCTUTYIiOHaMi3allii MiXXHapOAHOTO IMPaBOMOPIAKY Ta CTAaHOBJIEHHS
HOBOTO TJI00aJbHOTO KOHCTUTYIiWHOTO TipaBa. ISl MpaBOBUX CUCTEM
kpaiH konaumHboro Coto3y PCP, ocobnuBo nis YkpaiHu, sika BUZHAUU-
Ja aas cebe Kypc Ha €BpOaTJaHTUYHY iHTerpailito, rio0ajJbHUN KOH-
CTUTYIiOHATi3M MOXe CTaTH BHW3HAYaJIbHOIO TapagurMol0 HayKOBOTO
3HAHHS B yMOBaX NI00albHUX 3aTP0O3, OCKUIBKYU HAJA€ MOXJIUBICTD IS
BU3HAUYECHHS Ta HiBEJIOBAHHS IKiCHO HOBUX KOHCTUTYIilfHO-0€3MeKOBUX
YMOB MiXJ€p>XaBHOTO CIiBpOOIiTHUIITBA.

OTxe, ri1o0anbHUM KOHCTUTYIiOHANi3M O0€3yMOBHO TiqHUU yBaru
BUEHUX-IOPUCTIB i MpaKTUKIB, ajJXe 3a TaKy HEIOBIY iCTOpPil0 CBOTO PO3-
BUTKY BiH CTaB BiJOMUI K peBoOJIOLifiHA igeoJioTisl, CKepoBaHa Ha 3a-
XUCT MiXXHapOAHOTO MpaBa 3 MiXKHAPOAHUM TMPABOTOPSAKOM dYepe3 TIph-
3My KOHCTUTYUiMHUX LiIHHOCTEM, - 110 CIIPUSIE BUPILIEHHIO TJ100aJbHUX
npobyseM Ta epeKTUBHO 3abe3Meuye TOTPUMAaHHS YHiBepCATbHUX TIPUH-

LUMiB Mpasa, siki mictuth Ctatyr OOH.
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Po3nin 5

POJIb KOHCTUTYIINHOI
JHTEPXABU YKPAIHU ¥
CTAHOBJIEHHI T'"IOBAJIBHOTI'O
KOHCTUTYIHOIOHAJII3IMY

5.1. KoHcTUTYIiliHO-IpaBOBe 3a0€e3MeYeHHs
MiKHaApPOJAHOI MPaBOCY0'eKTHOCTiIi YKpainu

B Tteopii MixkHapoaHOTO MpaBa HampalbOBaHO 0araTo MiAXOIiB 10
BU3HAYEHHS MOHSATTS «IIPaBOCY0'€KTHICTh», IPOTE MiKHApPOAHU I HAYKO-
BUI KOHCEHCYC MPO BU3HAYEHHS Ta Cy0'€KTHUN CKIIaa MOHSITTS «MiXKHa-
poJHaA MpaBOCyO'€KTHICTb» Ha ChOTOMHI BiICYTHIIA.

3a cyyacHUX YMOB [epXaBOTBOPEHHS, NI0Ka3 IepXaBHOCTI Ta
CYBEpPEHHOCTiI mocTae (yHAaMEeHTaJbHOIO PMCOI0 MiXHapOJHOI IMpaBo-
cy6'ekTHOCTI YKpaiHu. 3maTHicTh YKpaiHM HaITOBHIOBAaTH CBOIO MiX-
HapoJHY NpaBOCYO'€KTHICTh peaJbHUM 3MiCTOM 3aJIeKUTh Bil 000B'SI3-
KOBOTO BM3HAHHY il CyBepeHITeTy Ta TepUTOpialbHOI LiTiCHOCTI BciMa
YjeHaMU CHiBTOBapuCTBa Halliil.

B VYkpaiHi icHylOTh KOMIUIEKCHI HayKoOBi Ipaili, MPpUCBIYEHi MU-
TaHHIO MIiXHapoJaHOi TMpaBOCyG'eKTHOCTI HmepXaB. 30KpeMa Ha 0OCO-
OMBY yBary 3acJyroBylOThb Ipalli TaKMX BYEHUX Ta IMPAKTUKIB, SIK
M. O. baiimyparos, 0. O. Bonomun, K. A. beksimes, [1.H. bipiokos,
O. B. bytkesuu, I'. M. Beassaminon, O. A. [leniiicbkuii, B. H. [lenucos,.
O. B. 3anopoxwHiit, H. E. 3axaposa, I'.B. Irnarenko, B. A. KapramkuH,
T. Koportkuii, C, M. Kynpsmos, J1.1. Kyne6a, 1.1. Jlykamyk, B.I. Mypas-
iioB, P. A. Miwoanepcon, M. O. Hynens, K. O. CaBuyk, O. B. Tapacos,
0. C. llleMmyyeHKO Ta iHIIKX.

[Mepmi mocnimkeHHsA KaTeropii «MiXXHapoaHa MpaBOCYO'€KTHICTh»
Ta OKpeCJeHHS KoJla Cy0'€KTiB MiXXHapOJIHOro mpaBa Oyiau 3poOJieHi

aBCTPiiChKMMM, aMEPUKAaHCHhKUMU Ta HIMEUbKUMHU IOPUCTAMU Yy KiH-
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ui XIX - mou. XX c1., Hanpukiaa, npaui I'. Jleitonitua, E. Barrens,
I'. Kenbsena, K. llImuara, X. Jlayreprnaxra Ta iHIIUMU.

VY Hami gHi HiMeubKka pociaimHulg A. IleTepc MeTomONOTIYHO Bi-
pHO 3a3Hayvae, 10 MpaBoBa JOKTPMHA MIXXHapOJHOI NpaBOCy0'€KTHOCTI
(aHrN. - international legal subjectivity) po3KpuBa€ Ta yBiUYHIOE BiIMiH-
HiCTh MiX JgepxaBaMu Ta BCiMa iHIIMMU 00'€eqHaAaHHSIMM. MixXHapoaHa
MpaBoCyO'€eKTHICTh - 1€ MiXHapoaHa NpaBO3daTHICTb Y CEHCi IMpaBa
OyTH BOJIOMiJbLIEM MiXHApOAHUX TNpaB Ta 00O0B'sS3KiB. MixHapoaHa
MnpaBoCcy0'eKTHICTh He BUMarae, 100 ydyacHUK abo ydyacHUILS Oyau 31aT-
HUMU TeHepyBaTU CBOE IIPaBO Mepea MiKHApOAHUMU KOHTPOJIIOIYUMU
Opl“aHaMI/I385

I'pyutoBHuM € BucHoBoK [I.I. Kynebu npo Te, mo B cydacHiii Te-
opii MiXKHapOJHOTO TMpaBa BUOKPEMJIIOIOTHCS JBa OCHOBHI IMOTJISAM Ha
IHCTUTYT MiXHapoaHOI MpaBoCcy6'€KTHOCTI. 3TiHO MepIIOro MOrjisay,
10 CKJIaly MiXHapoJHOi MpaBOCy0'€KTHOCTI HajiexaThb IepeJiik mpas i
000B'sI3KiB cy0'eKTa, JETiTUMHICTh CTBOpEHHs cy0'eKTa, HasIBHICTb Y
HbOTO MIXXHapOJHOI JOTOBipHOI IMpaBO31aTHOCTI, Ta 30KpeMa IMnpeacTaB-
HUKaMU BBaXajoCh, IO MiXHapoJHa MpaBOCYO'€KTHICTb - 1€ MHisyib-
HicTh cy0'eKTa MiXXHapoJaHOro npaBay ioro cdepi. Apyruii nmiaxin, sk
3a3zHavae [.I. Kyneba, moninsitoTh BUeHi, MepeKoHaHi, 110 MiXkHapoaHa
NMpaBOCyO'€KTHICTD - 1€ JIMIIe I0OpUAMYHA BJIaCTUBICTD, sKa Mnependavae
MOXJUBICTh Cy0'eKTa MaTH IMpaBa Ta iX peaji3oByBaTU, a He JIMIIE caMi
HpaBa386

Takox BapTo MOroauTUCh 3 yKpaiHCbKUM HayKoBleM O. TapacoBum
y TOMY, IO B IOPUAUYHIN HaylUi icHye mpo0bJyeMa COLioJ0riYHOr0 KpUTe-
pito Hocisg MixHapoaHOi npaBocy0'eKTHOCTI. OTXe, TOCHiIXKEeHHS MiX-
HapoJHOI MpaBOCy0'€eKTHOCTI YKpaiHU BOaya€TbCsl aKTyaJbHUM 3 IIO-

3ULill MiXHapoaHO-TIpaBOBOi MepcoHoJiorii (aHTJ. - international legal

385 Peters A. Beyond Human Rights. In J. Huston (Trans.), Beyond Human Rights: The Legal
Status of the Individual in International Law (Cambridge Studies in International and
Comparative Law, p. I). Cambridge: Cambridge University Press. 2016. URL: https://doi.
org/10.1017/CB0O9781316687123

d Kyneoa JI. MixHapoaHa npaBocy0'ekTHicTh: Teopis i ii mepcmekTuBu. Assmanax
Mmincnapoonozo npaea, 2010. Bun. 2. C. 70-83. URL: http://nbuv.gov.ua/UJRN/amp_
2010 2 8

38
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personality). Ha cBiTornsini cyyacHUX BUEHMX-IOPUCTIB, SIKi JOCTIIXY-
I0Th MiXHapOAHY NpPaBOCYO'€KTHiCTh YKpaiHU, MepeBaXHO BILJIMHYJIU
npaii paasHcbKUX HayKoBIiB. O. TapacoB, fOCHiAXYyOUM MTpalli BYUCHUX-
IOpUCTiB moyaTKy XX CT., BUOKPEMJIIOE YOTUPU MiIXOAM A0 PO3YMiHHS
MiXHapoJAHOI MpaBOCyO'€KTHOCTI:

- Teplul MiAXiZ BUXOAUTH i3 CYBOPOro eTaTU3My i BU3HAE JIUIIIE
nepXaBy OCHOBHUM CY0'€KTOM MiXXHapOIHOTO MpaBa;

- JIpYruil miaxig - KOMOPOMICHUM €TaTU3M - BU3HAE iHIIUX 0OCi0,
OKpiM AepxkaB, cy0'€eKTaMM MiXHapOJdHOTO IMpaBa;

- TpeTil miaxig BU3HAE . JIOACTBO, 30KpeMa MiXHapoaHU
CO03, OCHOBHMM HOCIi€EM CyBepeHiTeTy, a 30Kkpema i MiXHapoaHOi
npaBoCy0'€KTHOCTI;

- 4YeTBepPTUH MinXiJa BU3HAE MiIXKHAPOIHY MpPaBOCyO'€KTHICThH JIO-
NUHU SIK OCO6I/ICTOCTi387

BituususaHuit pocrninHuk O. A. Jeniiicbkuil mnigkpeciioe, 10
cy0'eKTOM MIXXHapoOIHOTro npaBa € ocoba, sika 37aTHA B CUJIY HOPM MiX-
HapOIHOTO MpaBa MiANMOPSIIKOBYBATUCH MOTO PEryII0I0YOMY BIUIUBY, IO
BUSIBJISIETHCS B 34aTHOCTI 0COOM MaTu MiXHapoJIHi cCy0'€eKTUBHI Tpa-
Ba Ta HECTU MiXHapoJHi cy0'€eKTMBHi 000OB'SI3KM, 1110 BOJHOYAC O3HA-
yae i 37aTHICTh 3AiMCHIOBATH iX Ha MpakTUIi Ta HECTU 3a HUX MiXHa-
pOAHO-TIpaBOBY BilIOBiAaJbHICTh. JlOo KpUTEpiiB OLIHKU MiXHapoaHOi
npaBocy6'ekTHOCTi O. A. JlenilicbKMil BiTHOCUTH HE TiJIbKM HAsIBHICTb
y cy06'ekTa npaB i 000B'sI3KiB, aJie i oro 3maTHICTh 3AiliCHIOBATH iX Ha

. . . . . 388
NpaKTULl Ta HECTU 3a HUX Ml)KHapO,HHO—l'[paBOBy B1AMMOB1AAJIbHICTD

Tapaco OJ3. Cyo6'ekt mbkHapoaHoro npasa: npoodJjemMu cy4acHoi Teopii : Mmonorpadis.
X.: IIpaBo, 2014. 512 ¢; Tapacos O. B. MexayHapoaHasi npaBoCy0beKTHOCTh B KJac-
cuueckoit aureparype XVU - navana XX Beka Hcmopus 2ocydoapcmeéa u npaea. 2014.
Ne 24. C. 19-25; Tapacos O, Cybsexm mexncOyHapoOH020 npaea 6 0PuUOUMEeCcKOol aume-
pamype Poccuiickoii  umnepuuXPX-nauwaraXXcmoaemus. URL'": http://dspace.nlu.edu.
ua/bitstream/123456789/3850/1/Tarasov_153_156.pdf; Tapacos ® O. MexayHapoaHas
NPaBOCYOBEKTHOCTh CYOHAIMOHAJIBHBIX TEPPUTOPHAJIBHBIX EJHHHUI: HOPMO, IOrMYeeKHil
U nepCcoHOoJIorHYecKMii monxonsl. Legeasiviata. August2014. Ne 8-3. P. 144. URL: http://
vmw.legeasiviata.in.ua/archive/2014/8-3738.pdf

Heniiicbkuit O. A. MixHapoaHa npaBocy0'€KTHICTh: KOHUENTYAJIbHIi NiAX0AU 10 BU3HA-
YeHHS Ta PO3YMiHHA. AKmyaavni npobaemu Odepxucasu i npaéa. 2011. Bun. 62. C. 496-
504. URL: http://www.apdp.in.ua/v62/68.pdf
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I[Ipote BapTO 3ayBaXkUTH, 110 B YKpaiHChKili Hayli Hapasi BilCYyTHE
CHCTeMHe YSBIEHHS PO KOHCTUTYIilfHO-TIpaBOBe 3a0e3MeYeHHsT MiKHa-
pOIHOI MpaBOCY6'€KTHOCTI YKpaiHu.

I[MIpocTexyloun reHe3y MiXHapoIHOI MpaBoCcy6'€KTHOCTI YKpaiHH,
BUAATHUMN BIiTYU3HSAHUN pocainHuk O. 321)10p0)KHiI71389 BUOKPEMUB CiM
OCHOBHMX €TaMiB, MPOTITOM sAKUX YKpaiHa Beja Oe3nmepepBHY MiXHa-
pOAHY AiSILIBHICTH, a caMe:

1) nmonmepxaBHi yTBOpeHHsI (AHTCHKMU COI03 TUIEMEH i TJIeMiHHi
cow3u y mnepion no 3acHyBaHHs Pyci - IV-IX c1. H.e.);

2) KuiBcbka Pych - cepenuna IX - kineup XII cr.;

3) nepxaBHi yTBOpPEHHs Ha YKpaiHCbKUX 3eMJSIX Iicas po3mnany
KuiBcbkoi Pyci (I'anunbko-BonnHcbke KHSA3IBCTBO i Bennke KHS3iBCTBO
JlutoBcbke) - XIII - cepenuna XVIII cr.;

4) koszayuyuHa (T'erpbmaHmuHa) - apyra nmojnosuHa XVIII - cepen-
nHa XVIII ct.;

5) VYkpainay ckinani Pociticekoi imnepii - npyra mosoBuHa XVIII -
JlrotHeBa pepoatouisa 1917 p.;

6) VYkpaina B n1o0y HOBiITHBLOI mepxaBHOCTI (mepion IleHTpanbHOL
Panu, I'etbmanary I1. Ckoponancekoro, Jupekropii) -1917-1921 p.;

7) PansHcbka Ykpaina (1921-1991 pp.).

He mpereHnmyioum Ha cucTeMHHUU aHali3 TpoOJIeMaTUKH, CBOEIO
Yeproio MOCHiMXYIOUM TMUTAHHS KOHCTUTYHiHO-TIpaBOBMX 3acan ¢op-
MYBaHHSI MiXXHapoJHOI MTpaBoCcy6'€KTHOCTI He3aJiexXkHOoi YKpaiHu 3a cy-
YaCHUX yMOB IyoOaizalii, TpOMOHYEMO BUOKPEMUTM HACTYMHi eTamnu
CTAHOBJIEHHSI MiXXHapOAHOI MpaBOCy6'€KTHOCTI YKpaiHu:

I. 1991-1996 p., BU3HaHHS CyBepeHHOI He3alexXHOI YKpaiHu;

IT. 1996-2006 p., yxBanenust Koncruryiii Ykpainu 1996 p. Tta cra-
HOBJIEHHSI YKpaiHCbKOI A€PXXaBHOCTI;

IT1. 2006-2009 p., MPUCKOPEHHS MOJITUYHOTO i HaliOHAJTBHOTO

'

PO3BUTKY YKpaiHu; -

3anopoxHuiit O .B. 'ene3a mixkHapoaHoi npaBocy6'ekTHocTi YKpainu: monorpadis / Ykp.
acon. MixkHap.- npasa. In-t mixnap. Biznocun Kuis. Hau. yu-ty im. Tapaca IlleBuenka,
Kad¢. mixuap. npaBa. Kuis: K.I.C.,2014. 688 c.
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IV. 2009-2014 p., YkpaiHa - aKTUBHUN YYaCHUK MIiXHapOIHUX
BiIHOCHH;

V. 2014 p. - mo TenepimHiit yac, YkpaiHa micjis nmianucaHHs Yro-
v Tipo acouiaiito 3 €C.

I eran. Po3KpuTTST CyTHOCTI MiXHapOAHOI IpPaBOCYO'€KTHOCTI
Ykpainu 0a3yeTbcsl Ha MOCHIAXEHHSIX MiXXHapOJHO-IPAaBOBOTO CTAaTyCy
YKpaiHu K He3alexXHOI Ta CyBepeHHOI1 IepxXaBu Ticiast po3nany PaasiH-
cpkoro Cow3sy B 1990 p. KoHcTutyuiilHo-npaBoBi 3acaau MiXHapOIHOI
MpaBOCYO'€KTHOCTI He3alexXHOI YKpaiHuW 06a3yloTbCsl Ha IMOJTOXEHHSIIX
Hexnapanii npo AepXxaBHUiI cyBepeHiTeT YKpainu. 16 aunuas 1990 p.
BepxoBHna Pana Ykpaincekoi PCP nporosiocunia gepxaBHuUil CyBEepeHITET
YKpaiHu «...K BEPXOBEHCTBO, CAMOCTiHICTb, MOBHOTY i HEMOAiIbHICTh
Bi1aau PecnyOGiiku B Mexax il TepUTOpil Ta HE3aJIeXHICTh i piBHOIpaB-
HIiCTbh y 30BHILIHIX 3HOCUHAX...»

Jexnapallisg npo nepXaBHUK CyBepeHiTeT YKpaiHU BU3Ha4yMJja MO-
3unii PecnyOaikyu nmpu ykinagaHHiI MiXHapOOHUX Yroj Ta BU3Haja Ipio-
pUTET 3araJbHOBU3HAHUX HOPM MIiXHapOJHOTO IpaBa TMepen HOpMaMu
BHYTpPIlIHbOJAEPKABHOTO MpaBa. Y cTartsix V «TepuTtopiaibHe Bepxo-
BeHCTBO», VI «EKoHOMiuHa caMoOCTiliHicTb», IX «30BHIilIHSA i BHYTpilll-
Hs Oe3neka», X «MixHapoaHi BiTHOCMHU» OYyJO BU3HAHO: HEJOTOpPKa-
HicTh Teputopii YkpaiHcbkoi PCP B icHylouuX KopAaoHax; eKOHOMiUYHUM
cTaTyc; HaMip cTaTW TMOCTIHHO HEWTpalbHOWI IEepXkaBolo, ska He Oepe
yyacTi y BilCbKOBUX 0JI0KaX i JOTPUMYETHCS HESIAEPHUX MPUHLIMIIIB (He
npuiitMaTu, He BUPOOJISITU i HE HAOyBaTU siIEpHOI 30p0oi), 110 CBOEIO Yep-
roro BM3HauuI0 chepy MiXHapoAHO-TPABOBOI AiAabHOCTI PecrnyOniku
9K cy0'eKTa MiXKHapOJIHOTO TIpaBa

Hexnapaliss npo nepXaBHUU cyBepeHiteT Ykpainu 1990 p. cra-
Jla ocHOBOI0 1isi HOoBoi KoHctuTyuii Ykpainu, npuitHsATOl 28 4YepBHS
1996 poky, sika BCTaHOBUJA, 1110 YKpaiHa € CYBEPEHHO0 i He3aJleXHOoIo,

. 391
NeMOKpaTuIHOIO, CONiabHOIO0, TPaBOBOIO AepXkaBoio (cT. 1)™ .

Jeknapanis npo nepxaBHuii cysepeHiTer Ykpainu Big 16.07,1990 Ne 55-12. Bidomocmi
Bepxoenoi Padu Ykpainu (BPP). 1990. Ne 30. Cr. 429.

KoncTruryuis Ykpainu: 3akoH Ykpainu Bixn 28.06.1996 P. Ne 254k/96-BP. Bidomocmi Bep-
X06HOT Padu Ykpainu. 1996. Ne 30. Cr. 141. .,
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25 rpyaHa 1990 p. 6yna npuiiHsata [loctanoBa BepxosHoi Panu
Vxpainu «IIpo peanizaunito Jexknapallii mpo aepXaBHUN CYBEepeHIiTEeT
VYkpainu y chepi 30BHIlIHIX BITHOCUH», B sIKill OyJ0 BU3HAYEHO 3aBIaH-
Hs Ypsiiy «CHpsMOBYBaTH 3yCUJIJIS Ha 3a0e3lneuyeHHs] Oe3mocepeaHboi
y4yacTi YKpaiHuW y 3araJibHOEBPOIIENCbKOMY TIpoOlleci Ta €BpONMelchbKUX
CTPYKTypax»

B Teopii MixkHapoAHOTO TIpaBa CyBEPEHITET € OCHOBHUM €JIeMEHTOM
MiXHapOIHOI TpaBocy6'eKTHOCTI nepxaBu. Jlep>kaBa BUBHAETHCS CyBe-
PEHHOI0O B CHJY CaMOTO CBOTO MiXHapOJZHO-TIPaBOBOTO CTAaTyCy, OTXe
TepMiH «CyBepeHHa IepxkaBa» XapaKTepU3yETHCSI HAIJIUIIKOBICTIO JeK-
CUYHUX 3aCO0iB IJIs Tepeaayi OpUAMUYHOTO 3MICTY.

Ak 3a3Havae A. IleTepc, «1ep>XaBHUN CYBEpEHITET;.. CIYTy€E MpaBaM
JIIOAMHM, 1i iHTepecaM Ta moTrpedaM, 3 LIbOTO BUIJIMBAE «IPE3YMITLIisl Ha
KOPUCTH JIIOASTHOCTI»»

JlocniaXyroud TOHSTTS «CyBEpEeHiTeT» SIK KaTeropiio MiXHapoa-
Horo mpaBa, [xeifimc Kpoydopn cBoew yeproio miakpecitoe, mo: 1)
nepXaBu MalOTh 0e3yMOBHY KOMIETEHIIII0 yKJIaiaTh YroAW Ta BUYMHSTHU
iHIIi Ail Ha MiXXHapoOIHil apeHi; 2) AepXaBU MalOThb BUKJIIOUYHY KOMIIE-
TEHIil0 y BUpilleHHI BHYTpPilIHIX crpaB; 3) AepXaBW He BUCTYIAIOTh
cy6'eKTaMU y MPUMYCOBUX MiKHapOJIHUX MpoIlecax, MPOBaAXKEHHIX abo
BperyJiloBaHHi 0e3 iX BoJIi, 1110 BUpaXxeHa 3araJbHUM abo creludivHUM
yuHOM; 4) nepxXaBu BCi € piBHI MiXX c00010, MpOTe 1 PiBHICTb € OiNblI
¢opManbHOIO HiX iCTOTHOIO; 5) BiAXUJIEHHS Bil 3a3HAYEHUX MPUHIIUIIB
He I[OHYCKaGTbCH394

Ha nymxky x. Kpoydopna, «CyBepeHiTeT € aHi caMuM IIpaBOM,
aHi TepelyMOBOIO CTaTyCy HAep>XaBU, CYBEpPEHITEeT - lie BigoOpakeHHS
ii mpaBOro CcTaTycy Ta HOPMAaTUBHUI aHalli3 aTpuOYTiB Aep>KaBHOCTI».

CyBepeHiTeT SIK KaTeropiss MixkHapoJHOTO IpaBa AONOMarae BiApi3HUTU

352 . . o . . . . .
IIpo peaxizauiio Jleknapauii upo nepxaBHuii cyBepeHiTer YKpainu B cdepi 30BHimHIX

3Hocuu: [Tocranosa BepxosHoi Panu YCPC Bix 25 rpyaus 1990 p. Ne 581-XII. Bidomoc-
mi Bepxoenoi Paou YPCP (BBP). 1991. Ne 5. Cr. 25.

393 Peters Anne. Humanity as the A and ¥ of Sovereignty. European Journal of International
Law. 2009; Ne 20. P. 513-544. !

304 Crawford James. Chance Order, Change: The Course of International Law. General Course
on Public International Law, Hague Academy ofInternational Law. 2014. P. 89-90.
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JnepxXaBy Bil MiXHapoaHoi opraHizauii. Kpoydopn mocunaerbcsa Ha Bu-
3HAYE€HHS cyBepeHiTeTy y pimieHHi MixHapoaHoro Cyay 1949 poky sk
«CYKYITHOCTi MiXHapoIHMX IIpaB Ta 00OB'SI3KiB, BU3HAHMX MIiXHapOI-
HUM MpaBOM», IO MPUTAMaHHA He3aJleXXHill TepuTopiaJbHil OOMHULI -
[[ep)KaBi39

I'pynToBHOIO € mo3uuiga M. O. BaiimypaToBa 1po Te, 110 MiXXHapoJ-
Ha MpaBOCYO'€KTHICTh TaKOX IMpUTaAaMaHHA AepxXaBaM y CHJIY CaMOro
¢akTy iX icCHyBaHHS, i BiAMOBIIHO, Y BUMAAKY, SKIIO JAepkaBa SKUM-He-
Oynb YMHOM OOMeXeHa B” CyBepeHiTeTi, BoOHa OOMEXYeThCs i B. 00cs3i
MiXHapoIHOI MpaBoCy0' €KTHOCTI

3 2014 poxky YkpaiHa oOMmexeHa B peaJisallii 1epXXaBHOTO CyBe-
peHiTeTy Ha TUMYAaCOBO OKYIMOBaHUX TEPUTOpPisIX, BHACHiIZOK oOKymauii
Kpumy ta 36poitHoi arpecii Pociiicbkoi @enepairii Ha TepuTtopii Jlyran-
cbkoi Ta JloHelbkoi obsacteit Ykpainu. 3rinHo 3 3akoHoMm Ykpainu «IIpo
0COOJMBOCTiI NepXaBHOI MOJITUKM i3 3a0e3MeyeHHs NepXXaBHOTO CyBe-
peHiTeTy YKpaiHM HajJ TMMYacoBO OKYMOBaAaHUMM TepuUTOpisiMu B JloHe-
1bKift Ta JlyraHcbkiit oOmactsax» Bim 18.01.2018, BiamoBimajibHIiCTh 3a
MaTepiaibHy abo0 MopaJibHY IIKOLY, 3aBAaHy YKpaiHi BHacligokK arpecii
Pociiicekoi Penmepanii, mokmagaeTbcss Ha Pociio BiAMOBiZHO A0 3arajib-
HOBU3HAHUX NPUHUIUMIB i HOPM MiXXHapOIHOTO npaBa397

I[IpoTe 3ayBaxxmmo, 110 3a3HayeHa KpusoBa cutyauis He 3miHuna
MiXHapomHOI MpaBocy6'eKTHOCTI YKpainu, amxe 3 2014 p. i mo Tere-
pilHii yac YKpaiHa npoaoBXY€E CBili Kypc Ha €BpoOiHTerpailito, i XoaHa
KpaiHa CBiTYy He MPUINUHUIIA CBOIX JUIJIOMATUYHUX 3HOCHUH i3 HEIO.

Ax minkpecauB Onexkcanap Mepexko, miciasg aHekcii Kpumy B
2014 poui Pociiicbka Penepallis ycKiagHuIa IUILIOMAaTUYHI 3HOCHHM,

3arajJibMyBaBIIM TeMII MOJiTUYHOI B3aeMosii Ha BUCOKOMY piBHi 3 TIpea-

Reparations for Injuries Suffered in the Service ofthe United Nations, Advisory Opinion.
ICJReports 1949.P. 180.

BaiimypatOB M.A. MexayHapoaHoe nyoiuuynoe npaso : yueonuk. K.: Mcruna, 2004.
C. 65.

IIpo ocobuauBocTi nepxkKaBHOi NOJITMKM i3 3a0e3mevyeHHs1 [EePXKaBHOro CyBepeHiTeTy
VYKkpaiHu Hal TUMYACOBO OKynoBaHuMu Tteputopismu B loneinxkiit ta Jlyrancekiit odaac-
Tax: 3akoH Ykpaiuu 2268-VIII Bin 18.01.2018. Bidomocmi Bepxoenoi Padu (BBP). 2018.
Ne 10. Cr. 54.
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CTaBHMKaMHM HOBOI yKpaiHcbKoi Biaanu. OtTxe, Pocig opuanuHo He min-
TBepAUIA MO3ULII0, 10 B YKpaiHi BiiOyBCsl «HE3aKOHHUI coup d'etats.
[Minkpecno0YN BaxkIUBY POJIb YKPAaiHCHKOTO Hapomy sK JXepesa Iep-
XKaBHOro cyBepeHiteTy, O. MepexXxKo LIUTYy€E MO3UILiI0 POCIHCHKOTO J0-
cainHuka A. A. MoiceeBa, IKMi1 3a3Ha4YUB, 110 «...0€3 CYMHIBiB, 3aBISIKU
CBOEMY CYBEpPEHITETOBI, IXKEpEJOM SIKOTO € il Hapoa, YKpaiHa He 3HUKHE
SIK Cy0'€KT MiXXHapOIHOTO HpaBa»398

BapTo 3ayBaxuTtu, 1o ¢dakT ¢dopMyBaHHs HOBOI BJIaAM B pe3yJibTa-
Ti «peBOJIOLIN TiIHOCTI» Mo3a MeXaMu Ipoueayp, 3a3HaueHux B KoH-
ctutyuii YkpaiHu, XOJHUM YMHOM HE€ MOXE BBaXaTUCh MOCSTaAaHHSIM
Ha MiXHapoaHy npaBocy6'eKTHicTh Pociiickkoi Penepanii, He € mopy-
WEeHHSIM MiXHapOAHUX MPUHUMUIIIB Ta HOPM i, BiAMOBiIIHO, BBaXXAEThCS
HalliOHaJIbHUM NMUTaHHAM YKpaiHu. CBO€IO 4eprow, He3aKOHHA aHeKCis
Kpumy Pociiicbkoto ¢penepauniero 6e63yMOBHO BU3HAETHCS MiXXHAPOIHUM
3JI0OYMHOM, TOPYLUIEHHSM NPUHIUNIB MiXHapOJAHOTO IpaBa, 30KpeMa
JIEpXXKaBHOTO CyBepeHiTeTy YKpaiHM, Ta € TpyOuM BTPyYaHHSIM y BHY-
TpilllHi cripaBu YKpaiHu.

B ymoBax riopunHoi BiliHM VYKpaiHa TNpOJAOBXYE peani3oByBaTu
CBOIO MiXHapoJHY TMpaBOCYO'€KTHICTb, 3aJMIIAOYNCh aKTUBHUM yyac-
HUKOM MiXHapoOJAHUX BiIHOCUH, a HapojJ YKpaiHU BuUMarae eheKTUB-
HOCTi 0araToCTOpPOHHIX KOMYHiKalliii 3 MpeacTaBHULbKUMU OpTaHaMU
BIIANIN. !

IIpore kpu3a B YKpaiHi cTaja 3arpo30lo s 3abe3nevyeHHs] MUpY
Ta cTabibHOCTI MO BCbOMY CBIiTYy # OKpeciauja MeXi MoBediHKU YKpai-
HU y BilHOCHHAaX i3 KpaiHaMu e€Bpo-aTjaHTU4YHOTO I[Ipoctopy. B ymoBax
ri100ajJbHOr0 €eKOHOMIYHOTO PO3BUTKY JAepkaB YKpaiHa OJHOYACHO 3Mili-
CHIOE CTPYKTYPHi pecdOpMHU Ta BUKOHYE MiXHapoaHi 3000B'sI3aHHSI.

Sk 3a3zHavaoTh BiTuuM3HsIHI HaykoBuli KpeciHa [.O, ta AJleKceeH-
ko [.B., akTuBHe po3ropTaHHs TIpoleciB riobanisauii, pe3yibraTom
SKMX cTajla TpaHchopMaliss iHCTUTYTY HalliOHaJbHOI JepXaBU B MiK-

HapoOAHOMY MOJITUYHOMY MPOCTOPi, € OAHUM 3 HAUTIOMITHIIIUX (peHOME-

Meregkho Oleksandr. Crimea's annexation by Russia - Contradictions of the New Russian
Doctrine of International law. ZaoRV. 2015. Ne 75. P. 167-194.
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HOM CBIiTOBOTIO PO3BUTKY Ha IMOYATKy TPETbOTO TI/ICH‘IOJ‘IiTTH399. Hocnin-
HUKU 3TOJHI 3 aBTOPOM A. YTKiHUM, SIKUN CTBEPIXKYE, IO MOXIUBOCTI
JIepXaB-Hallili KOHTPOJIOBATH CBOIO MOJIO i BIUIMBATU Ha CBITOBUU PO3-
BUTOK 3MEHIIYIOTHCSI, OTXXE AepXaBU BTPAayalOTh CBOE 3HAYEHHS U imeH-
TUYHICTh 3 HACTYITHUX MPUYMH:

1) TpoMmaasiHCbKe CYCIiJILCTBO TepecTae 0auyuTu B JAepxKaBi royo-
BHY 1 He3aMiHHY ¢opMy IpOMaJChKOi opraHisailii, i Kpu3a Aep>XXaBu BU-
SIBJISETHCS TepeayciM B ociabfieHHI JOSIIbHOCTI rpoMaisiH 0 BCiX jaep-
KaBHUX aTpUOYTiB;

2) 3pocCTa€ TMCK MiIXHAapOJAHUX OopraHizalliil Ha iHCTUTYT AepKaBu.
Taki opranizanii, sk €C, MB®, OI1EK Ta iHmri B3s1u Ha ce6e psaa GyHK-
il MiXXHapoOHUX Cy0'€KTiB, IO OOMEXYIOTh CaMOCTIHICTh CyBepeH-
HUX IepXaB;

3) iHTepecM €KOHOMIiYHOi eKCIaHcii HallioHaJbHUX OepXaB BCTY-
MalTh Yy CYNepevYHiCTh 3 KOJUIIHIM OakaHHAM-4iTKO ¢ikKCyBaTU Ta 3aXu-
AT HalliOHAJIbHI KOPAOHMU, IO MEePEIKOAXKAIOTh eKOHOMIYHOMY 3pOC-
TaHHIO W CYCIiJIbHiN eBoIO1ii 3araiom;

4) HOBi yMOBU TOPTiBJIi, Mirpauis npauiBHUKIB 3 OiIHUX KpaiH 10
0araTux, BiJIbHI MOTOKMW iH(GOpMallil 3HELiHIOIOTh «CIJIETeHHS JepXkKaB-
HOIT BJIaAM 3 HalliOHAJTiCTUYHOIO Midosorielo»;

5) WmBUAKE 3pOCTAaHHS MiXHApOJAHOTO TEPOPU3MY CIIPUSIE MiAPUBY
aBTOPUTETY CYYaCHUX JEpPXKaB.

Hdocmimkyroun MiXHapoJHY IMPaBOCy0'eKTHICTh He3alexXHoi YKpai-
HU y PETPOCHEKTUB!, BApTO MiAKpeCAUTH, o 1991 pik cTaB BUBHAYHUM
POKOM JIJIsI MiXKHapOIHOI MpaBoCcy0'eKTHOCTI YKpaiHu, amake came B ILeil
pik Oyn0 MpUNAHATO: AKT IMPOTOJIOLIEHHS He3aleXHOCTi YKpaiHU Bil
24 cepnus 1991 p.; 3akoH Ykpainu «[Ipo 30BHIIIHbOEKOHOMIUHY Aislb-
HicTb» Big 16 xBiTHsa 1991 p.; 3akoH Ykpainu «IIpo 3aXucT iHO3EeMHUX

iHBecTulil Ha YkpaiHi» Bin 10 BepecHs 1991 p.; 3akoH Ykpainu «IIpo

399 . N . - N
Kpecina I.O., Anekceenko I.B. HanionaibHa 1ep:xasa B yMOBaX NOJIiTHYHOT riodanizamii.

Muxaiiano Baiimypamoe: npaeo ax 6ymms e4enozo. 306ipruk Haykoeux npaub 00 S55-piuus
npogpecopa M.O. Baiimypamoea. Ynopsanuk ta Bian. pen. 10.0. Boaomun. K.: Jloroc,
2009. C. 153.
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iHBECTULIMIHY AisNbHICTE» Bim 18 BepecHsa 1991 p.; 3akoH Ykpainu «I1po
NepXaBHUM KOpAoH YKpaiHu» Bix 4 nuctomnana 1991 p.; 3akoH YkpaiHu
«I1po nmpaBoHacTynmHULTBO YKpaiHu» Bin 12 BepecHs 1991 p.; Jeknapa-
1Iito MpaB HalioHalbHOCTe# YKpainu Bix 1 nucronaga 1991 p.;3BepHeHHs
BepxoBHoi Panu Ykpainu «Jlo mapjiaMeHTiB i HapodiB CBIiTy» Bia 5 rpyn-
Ha 1991 p., a Takox 3akoH Ykpainu «[Ipo gito MixXHapoaZHUX TOTOBOpPiB
Ha TepuTopii Ykpainu» Bix 10 rpyansa 1991 p.400.

YkpaiHa € yyacHMIEI0 AECITKiB TUCSY MiXHapOAHUX HOTOBOPIB,
KOHCYJbCbKMX KOHBEHIIi/l Ta IBOCTOPOHHIX yroJ Mpo CHiBpOOITHUIITBO 3
KpaiHaMu, 3 SIKUMU BOHA Ma€ CIUJIbHUY KOPIOH.

BapTo 3ramatu, mo Buxonasuu 3 Jlekygapailii mpo Aep>XaBHUM CyBe-
peHiTet Ykpainu Binm 16 nuctomaga 1990 pOKy401 Ta Jexnapauii npo aep-
XaBHMI cyBepeHiTeT Pociiicekoi PagsHcbkoi PemepatuBHoi Cotianic-
TuyHoOi Pecny6iiku Bin 12 yepBHsa 1990 pOKy402, nparHyyi noOynyBaTu
NeMOKpaTU4YHi MpaBoBi AepxaBu YKpaiHu i Pocii, Maloun HaMip po3Bu-
BaTW CBOI MiXJepXaBHi BiITHOCMHU Ha OCHOBi NMPUHUUIIB CyBepeHHOI

piBHOCTI, HEBTpYYaHHS Yy BHYTpIilllHi clipaBM, BiAMOBM BijJ 3aCTOCYBaHHS

AKT nporojiomieHHs He3alexXHocTi YKpainu. ITocrtanoBa BepxoBuoi Paau YPCP Ne 1427-
XII Bix 24 cepnus 1991 p. Bidomocmi Bepxoenoi Paou (BBP) 1991 p. Ne 38. Cr. 502; IIpo
30BHIIHbOEKOHOMIUHY AisnbHicTh: 3aKoH YKpainu Ne 959-X11Isix 16 ksitus 1991 p. Bi-
domocmi Bepxoenoi Paou YPCP (BBP). 1991. Ne 29. Cr. 37; IIpo 3axXucT iHO3eMHHUX
inBecTnnii Ha Ykpaini: 3akon Ykpainn N 1540a-XII Bix 10 Bepecuss 1991 P. Bidomocmi
Bepxoenoi Paou Ykpainu (BBP). 1991. Ne 46. Cr. 616; IIpo inBecTuniiiHy AisibHiCTB:
3akoH Ykpainu Ne 1560-XII Bix 18 Bepecus 1991 p. Bidomocmi Bepxoenoi Padu Ykpainu
(BBP), 1991. Ne 47. Ct. 646; I1po nepxapHuii KOpAOH YKpainu: 3akon Ykpainu Ne 1777 -
XII Bind aucronaga 1991 p. Bidomocmi Bepxoenoi Paou Ykpainu (BBP). 1992p. Ne 2.
Cr. 5; IIpo npaBoHACTYNHUUTBO YKpainu: 3akoH Ykpainu Ne 1543-XII Bin 12 BepecHsn
1991 p. Bidomocmi Bepxoenoi Padu Ykpainu (BBP). 1991 p. Ne 46. Cr. 617; /leknapa-
uiss mpas HauioHaibHocTeidl YKpainu Bix 1 aucromana 1991 p.; Bidomocmi Bepxoenoi
Paou Yxpainu (BBP). 1991. Ne 53. Cr. 799; 3BepHenns BepxoBuoi Pagu Ykpainu «/lo
napiaaMeHTiB i HaponiB cBity» Bix 5 rpyaus 1991 p. Bidomocmi Bepxoenoi Paou Ykpai-
Hu (BBP). 1992. Ne 8. Cr. 199; IIpo nit MiKHAPOXHUX 1OrOBOPiB HA TepUTOPii YKpainu:
3akonYkpainu Big 10 rpynus 1991 p. Ne 1953-12. Bidomocmi Bepxoenoi Padu Ykpainu
(BBP.) 1992. Ne 10. Cr. 137.

Jlekiapauis npo nepxaBHuii cyBepeniter Ykpainu Big 16.07.1990 Ne 55-12. Bidomocmi
Bepxoenoi Padu Yxpainu (BPP). 1990. Ne 30. Cr. 429.

Opiaos A.C., T'eopruesa H.I'., Teoprues B.A. Mcropuyeckuii ciosapb. 2-e usza. M.,
2012. C. 156-157,
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cuin abo €KOHOMIYHUX METOMAiB TUCKY, BPETYJIOBAaHHS CHipHUX IpoO-
6JieM MOTOMXYBATbHUMM 3ac00aM¥, a TAaKOX IHIIWX 3araJbHOBU3HAHUX
MPUHUMUIIIB i HOPM MiXHapoJAHOTO TpaBa.... BUcoki noroBipHi cTOpoHU
(Ykpaincoeka PCP Ta Pociiicbkka PO CP) yknanu Jlorosip, B IKOMy BU3HA-
JIM OfIHA OJIHY CYBEPEHHUMH i 3000B'3aIMCh yTPUMYBATUCh Bilm niif, 1o
MOXYTb 3aBIAaTU IIKOIAU AEPXAaBHOMY CYBEPEHITETYy iHILIOI CTOpOHI/I4O
[IpoTsiroM oOCTaHHiIX AECATUJITH OCHOBHUM JOKYMEHTOM pOCIiii-
CbKO-yKpaiHChbKMX BiIHOCUH € [loroBip mpo apyxOy, cHiBpoOIiTHULITBO
i mapTHepCcTBO MiX YKpaiHowo Ta Pociiickkoio Penepaliieto, yKinageHui
y 1997 poui. B HboMy KpaiHM JOMOBUJUCH CIiBMpalloBaTu «Ha OCHOBI
MPUHLKMITIB B3aEMHOI MMOBaru, CyBepeHHOI piBHOCTI, TepUTOpiadbHOI 1Ii-
JIICHOCTi, HEMMOPYIIHOCTiI KOPIOHIB, MUPHOTO BPETYJIIOBAHHS CYIEPEYOoK,
HEe3aCTOCYBaHHSI cUIM ab0 3arpo3” CUJIOI0, BKJIIOYHO 3 €KOHOMIYHUMU
Ta iHIWKMMHU crocobamu Tucky». Yepes 20 pokiB Pocisg mopymwuna mo-
JIOXEeHHS CT. 3 («IOpyIIeHHs MPUHIWITIB B3a€EMHOI MOBAru CYyBepPEeHHOI
piBHOCTI, TepUTOpiaJbHOI LiJiICHOCTi, HEMOPYIIHOCTi KOPAOHIB, MUPHO-
ro BpEryJOBaHHS CIIOPiB, HE3aCTOCYBaHHS CHUJIM abo 3arpo3u CUJIOIO,
BKJIIOYAIOUM €KOHOMIiYHi Ta iHIIi crmocoOu THUCKY, TpaBa HapoMIiB BiJb-
HO PO3MOPSAXATHCS CBOEIO NOJIel0, HEBTPYYaHHS Yy BHYTDIlIHI CIIpaBw,
noaepXaHHs MpaB JIOAUHU Ta OCHOBHUX CBO0OOMA, CHiBPOOITHUIITBA MiX
nepXaBaMM, CYMJIIIHHOTO BUKOHAHHS B3SITUX MiXHapOOHUX 3000B'A3aHb,
a TakKoX I{HIIWX 3araTbHOBU3HAHUX HOPM MiXHapOOHOTO TMpaBa) Ta
cr. 6 Idorosopy («KoxHa 3 Bucokux JJoroBipuux CTOpiH yTPpUMYETHCSI
BiJl yyacTi abo miATpUMaHHSA IKUX OU TO He OyJ0 Ailt, CIIpSIMOBAHUX TIPO-
™ iHmoi Bucoxkoi JorosipHoi CTopoHHU, i 3000B'43y€ThCI HEe yKJIaaaTH
3 TpeTiMu KpaiHaMu Oyab-SKHUX AOTOBOPiB, CIPSIMOBAHUX MPOTHU iHIIOI
Croponu. XKoaHa i3 CTOpiH He AOMYCTUTH TaKoX, 100 ii TepuTOpist Oyna

.. . 404
BUKOpMCTaHa Ha mKkoay Oe3mneni iHmoi CtopoHu) .

Jorosip Mixk VYkpaincskow Pansncskow CouianictuunHow, Pecnydaikow i Pociiicbkormo
Pansncekow @eneparuroio Conianictuynor Pecny6aikow Bin 16.11.1990. Ne 643_011.
Bidomocmi Bepxoenoi Paou (BBP). 1990. Ne 49. Cr. 637. -

JloroBip npo npyx0y, cniBpoGiTHUNTBO i mapTHepcTBO Mixk YKpaiHow i Pociiicbkolo Pe-
nepanieo Ne 643_06 (Jorosip patudikosano 3akonom Ne 13/98-BP Bin 14.01.98, niro
norosopy npununeno). URL: http://zakon3.rada.gov.ua/laws/show/643_006
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Hamnpukian, oCHOBHUM JOKYMEHTOM YKpPaiHCbKO-TTOJbChKOI CITiBIT-
pani € JJorosip mix Ykpainoto i Pecny6aikoio [Tonbuia npo godpocycin-
CTBO, IPYXHi BITHOCUHMU i clliBpoOiTHUUTBO Big 18 TpaBHsA 1992 poky

HdepxaBu 3000B'sI3aIMCh B HOBUX MOJITUIHUX YMOBaX PO3BUBATHU
BIIHOCMHMU B AYCi APYXOU, CIiBpOOITHUIITBA, B3A€EMHOI ITOBaru, B3aEMO-
pO3yMiHHS, TOBipu i 10OpoOCyciAcTBa HA OCHOBI MiXXHapOJHOTO IpaBa, B
TOMY YMCJi Ha OCHOBi NMPUHIMIIIB CyBEpeHHOI piBHOCTi, HE3aCTOCYBaH-
Hs CUJIM 200 MOTrpO3U CUJI0I0, HEMOPYIIHOCTI KOPAOHIB, TEpUTOpiaJlbHOI
LiJIICHOCTi, MUPHOTO BpEeryJIIOBaHHS CIOpPiB, HEBTPYUYAHHS Y BHYTpPillHi
CTIpaBU, CAMOBU3HAYEHHS HAPOiB, TOBAaTru NPaB TIOANHU i OCHOBHUX CBO-
601, CYMJIIHHOTO BUKOHAHHSI MiXXHapOAHO-TIpaBOBUX 3000B'13aHb. CTO-
POHM JTOMOBMJUCH MPOBOAUTU KOHCYJbTAllii HA Pi3HUX PiBHSIX, Y TOMY
YUCJi Ha HAWBUIIOMY, 3 METOI0 3abe3meyeHHs TapMOHIMHOTO PO3BUTKY
B3a€EMHUX BiIHOCHH, a TAKOX CMiBPOOITHULITBA 3 MUTaHb, IO MalOTh Oa-
raTOCTOPOHHIN XapaKTep i CTaHOBJATH CHUJIBHUHN iHTepec, MPUAINSIOYUA
IpY LLOMY OCOOJIMBY yBary MUTaHHSAM MiXHapoaHoi 6e3mexku (cr. 6 Jlo-
rosopy). Takox y ct. 10 JJoroBopy 3akpinjeHa TOMOBJEHICTb JepXaB
PO CIPUSHHS BCTAHOBJIEHHIO i pO3BUTKOBI Ge3mocepenHixX 3B's3KiB Ta
CIiBpOOITHUIITBA MiX perioHaMM, aJAMiHICTPaTUBHO-TEPUTOpiaIbHUMU
ONMHUISIMU Ta MicTaMu YKpainu i Pecniyoniku [Tonbmia. OcobinBa yBa-
ra npujaijieHa TPUKOPIOHHOMY CHiBpOOITHUIITBY Ta CIiBIpali y ranysi
MEePCIeKTUBHOTO TUIAHYBaHHS PO3BUTKY MPUKOPAOHHUX PETiOHIB.

OkpiM 3a3Ha4Ye€HUX YTOJ, CBOi APYXHi CTOCYHKHM i3 Jep>KaBaMU-
cycinkamMmu YkpaiHa 3akpinuia B AJIMa-ATMHCBKMI Aexkiapauii Big
21.12.1991, B Yroai mix nepxaBaMu-ydacHuusiMu CniBapyxHocTti He-
3anexHux Hepxap mono Crtpareriunux cuia Big 30.12.1991, B VYroai
Mix YkpaiHoto ta Pociiicbkkoto @enmepalnieo mpo moeTanHe BperyIoBaH-
Hs npobjeM YopHomopcbkoro duoty Bin 15.04.1994, Bynanewmrcbkomy
MemopaHAyMi Mpo rapaHTii 6e3MeKn y3B'I3KYy 3 IPpUETHAHHIM YKpaiHK
no JJoroBopy mpo Hepo3MNOBCIOIXEHHS SAepHOi 30poi Bil 05.12.199440 .

Joroeip Mik Ykpainow i Pecny6aikorw ITonbimero npo 106pocyciacTso, ApyxHiBigHocu-
HU i cniBpoGiTHunTBO Bix 18 TpaBus 1992 poky Ne 616_172. Ogiuitinuii Bichux Ykpainu.
2005..Ne 13. C. 597. Ct. 696. Konx akra 31927/2005.

Anma-AtuHcbka gekuaapaunis Bigx 21.12.1991 URL: http://zakon5.rada.gov.ua/laws/
show/997 189]; Yroaa mix nepxxapamu-yyacHuusamu Crnisapyxuocrti Hezanexunux/lep-
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3 yepBHS 1992 poky HaOyBae uMHHOCTI 3akoH YKpaiHu «IIpo BcTyn
VYxpainu go MixHapoaHoro BaidwTHoOro ¢doHay, MixHapoaHoro OaH-
Ky PEKOHCTPYKIIii Ta po3BUTKY, MixHaponHoi ¢iHaHCOBOI KopIropallii,
MixHapoaHoi acolialii po3BUTKY Ta baraTocTOpoOHHLOTO areHTCTBa IO

. . .., 407

rapaHTisiX iHBECTUILil»

3okpeMa, imeHTudiKamis YKpaiHu K caMOCTiiiHOTO cy0'eKTa MiK-
HapoJIHOIO TpaBa MPOSIBISETHCS Yepe3 3[1aTHICTh AepXaBU peasi3oByBa-
TH CBOi IpaBa i 00OB'A3KM y HOTOBIipHUX BiZIHOCHHAX. 3aKOH YKpaiHH
«I1po mit0o MiXHapoaHUX AOTOBOPiIB Ha TepuTopii YKpaiHu» (mani - 3a-
KOH) BH3HA4YWB MOPSANOK yKJIaAeHHsI, BUKOHAHHS Ta TNPUIMUHEHHS Aii
MIiXXHapOJAHUX TOTOBOPiB YKpaiHU 3 METOI HaJIeXXHOTo 3abe3mevyeHHs
HallioOHaJIbHUX iHTepeCiB, 3MiliCHEHHS 1iJieil, 3aBNaHb i MPUHIIUIIB 30B-
HIIIHBOT MOJITUKU YKpaiHu, 3akpirmieHux y KoHcturtyuii Ykpainu Ta
3aKOHO/JaBCTBI YKpaiHU

3azHayeHU 3aKOH MiCTUB BU3ZHAUEHHS MiXKHApOAHO-TPaBOBOTO J0-
roBOpY K YyKJaJeHOTO B MUCbMOBIiil (hopMi 3 iHO3EMHOIO AepKaBolo abo
iHIUM cy0'€eKTOM MiXHapOIHOTO TMpaBa, U0 WOTO PEryaioe MiXXHapomHe
MpaBoO He3aJdeXHO Bill TOro, MiCTUTbCS JOTOBIp B OOHOMY YU AEKIJIbKOX
MMOB'SI3aHUX MiX C060I0 JOKYMEHTaX, i He3aJleXHO Bill 1OT0 KOHKPETHO-
ro HaliMeHyBaHH# (IOTOBip, yroaa, KOHBEHIIis, MMaKT, MPOTOKOJ TOLIO).

Takox B 3akoHi 3akpimjeHo kiacudikalilo MiXHaApOAHUX OO-
ropopiB YKpaiHM Ha TakKi MiXHapoIHi JoroBopu YKpaiHu, 3roja Ha

xkaB mono Crpareriynnx cui, Bin30.12.1991. Ne 997 082. URL: http://zakon2.rada.gov.
ua/laws/show/997_082; Yroana mixk Ykpainow Tta Pociiiceko Denepamnicio npo noeranHe
BperyioBaHHs npo6iem YopHomopcbkoro duory Bin 15.04.1994. Ne 643 128 Odpiuiii-
'nui Bicnux Yxpainu. 2006. Ne 44. C. 411. Cr. 2978, kon akty 37741/2006; MemopaHaym
npo rapaHrii 0e3meku y 3B'sa3Ky 3 npueaHaHHsaMm Yidainu no /[loroBopy mpo Hepo3mo-
BEIOIKEHHs siiePHOi30poiBin 05:12.1994, Ne 998_158. URL :http://zakon5.rada.gov.ua/
laws/show/998_158 ;

407 IIpo Bectyn YKpainu 10 MiKHapoaHOro BaaoTHOro ¢poHay, MiKHaApPOAHOro 0aHKY PEKOH-
cTpyKuii Ta po3BUTKY, MixnapoaHoi ¢inancoBoi kKopnopauii, MixHapoaHoi acouniaunii
PO3BUTKY Ta BararocTOPOHHBOro areHTCTBa MO rapaHTisx iHBecTuuii: 3akoH Ykpainu
Ne 2402-XII Bin 3 YepBus 1992 poky. Bidomocmi Bepxoenoi Paou Yxpainu (BBP). 1992.
Ne33.Cr.474.

408 Koncturyuis Ykpainu: 3akon Ykpainu Big 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
xoenoi Paou Ykpainu. 1996. Ne 30. Cr. 141.

09 3Bepes €. O. MiHapoAHMIl JOroBip sIK AXKepejo HanionaasHoro npasa. Hayrogi 3a-
nucku HaYKMA. 2010. T. 103 : FOpuauyni nayku. C. 41-44

4
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000B'SI3KOBICTh AKUX JaHa BepxoBHolo Pamoto YkpaiHu, Ta Taki MiX-
HapoJHi TOTOBOPHU, 3roJa Ha OOOB'SI3KOBICTh AKMX HaJaHa iHIIUM, HiX
BepxoBHa Paga Ykpainu, opraHom. BiamoBigHo, 10 cMcTeMU HallioHalb-
HOTO 3aKOHOJAaBCTBA Ta IXepeJ KOHCTUTYLIHHOTro mpaBa HajlexXaTb MiX-
HapoJHi AoroBOpM YKpaiHU, yKjIaJeHi JMlie 3a 3roJ0l0 MapJaMeHTy.

VY 1993 p. B [1ocranoBi BepxoBHoi Panu Ykpainu «I1po ocHOBHI Ha-
MpsSIMU 30BHIIIHBOI MOJITUKMU YKpaiHW», Ha 3aKOHOJABYOMY DPiBHi Oyio
BU3HAUYEHO, 110 WIEHCTBO YKpaiHu B €C € «IepCneKTUBHOI METOIO 30B-
HIIIHbO1 HOJ‘[iTI/IKI/I>>4]O

I[IpaBoBo10 ocHOBOIO BinHocuH Mix €C Ta YkpaiHoio crtana Yro-
Ia Ipo MmapTHepPCTBO Ta cmiBpobitHuuTBO (mami - YIIC) Bin 16 yepBHs
1994 poky (HaOyna yuHHOCTi 1 yepBHs 1998 pOKy)4”.

Ykpaina B3s1a Ha cebe 3000B'I3aHHSA IIOA0 3a0e3MeYeHHST BEpXO-
BEHCTBA MMpaBa, MOBaXaHHS NeMOKPAaTUYHUX MPUHIUMIB i TOTPUMaHHS
npaB JIOAWHU, TOAOJAHHS KOpYNiii, pedbopMyBaHHs CYyI0BOI Ta Ipa-
BOOXOPOHHOI CUCTEMMU, YIpaBJiHHS AepXaBHUMU ¢iHAHCAMU, NepKaB-
Hux 3akyniBeab» (YIIC BTparuna yuHHicTh 3 1 BepecHs 2017 poky y
3B'SI3KYy 3 HaOYTTAM YMHHOCTI YToau mpo acomianito Ykpaina-€C y no-
BHOMY 00cs3i).

Ha oco6iuBy yBary 3aciyroBye€ KOHCTUTYLiliHO-TIpaBOBUU HAOTOBip
SIK IXepeso KOHCTUTyUiHoro mpaBa Ykpainu. I[linnucano y 1995 poui
Koncruryuitinuit JloroBip Mix BepxoBHoio Panoio Tta [lpe3supeHTom
YKpaiHu Npo OCHOBHIi 3acaau opraHizalii Ta GyHKIiIOHYBaHHS AepXkKaB-
HOI BJaAM i MiclleBOro caMoBpsiyBaHHS B YKpaiHi Ha Tepioa 10 Mpuii-
HaTTsT HOBOi KoHcTuTyuii Ykpainu (mani - KoHcTuTyuiiiHuil morosip).
3azHaueHuit Koncturyuiinuii JloroBip BUCTynma€e 3aCHOBHMIIbKUM J0O-
roBOpOM, IKMM OyJiO 3alporpaMoBaHe MOJEpHi3allil0o KOHCTUTYLiHHOTO

. . . 412
nany Ykpainu po npuitHATTS KoHctuTyuii Ykpainu

410 OCHOBHi HanmpsiMu 30BHIIHBOI MoJiTHKM YKpaiuu: 3aTB. [loctanosow Bepxosuoi Paau
VYkpainu 2 aunusa 1993 p. Bidomocmi Bepxoenoi Padu Yxpainu. 1993. Ne 37. C. 379.

11 . N N .
VYroaa npo naprHepcTBO i cniBpoOiTHMuTBO Big 16 yepHs 1994 poky (Yroaa Brparuia
yunHicTs). URL: http://zalcon3.rada.gov.ua/laws/show/237/94-%D0%B2%D1%80.

4z Op3ix M.II. (pen.) IIpo6aemn cyyacHoi koHcturynionamicruku: K.: IOpinkom Iurep,
2011. C. 95.

4
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9 nucronaza 1995 p. YkpaiHa sk uineH Pagu €Bponu mnianuca-
na KoHBeHLil0 Mpo 3aXUCT MpaB JIOAUHU Ta OCHOBOIOJOXHUX CBOOOL
1950 p. Ilicns ii patudikauii BepxosHoto Panoro 17 aunusg 1997 p. ta
3 HaOyTTSIM Helo YMHHOCTI B YKpaiHi Halla gepxkaBa BU3Haja st cede
060B'SI3KOBOI0 IOPUCIUKIIII0O EBPOMEICHKOTO CyAy 3 MpaB JTIOAUHU, OTXKE
rpoMaasiHu YKpaiHMU OTPUMAaNU MOXJIMBICTH TOHABaTU CKapru IMPOTH
Yxpainu g0 €CHH413.

3 MOMEHTY BU3HaHHS B YKpaiHi opucaukuii €CIIJI y 1995 p. Ta
Mo TemnepiliHiil yac iCHye cucTeMHa npobJieMa HEBUKOHAHHS JepXXaBOIo
cynoBUX pilieHb, y T. 4. €CILJI.

BinnosinHo no 3akoHy YkpaiHu «IIpo BUKOHaHHS pillleHb Ta 3a-
CTOCYBaHHsI TPaKTUKU EBPOIMEUCHKOTO Cylay 3 TpaB JTIOAUHU», SIKUIA
6yno mpuitHsito 23 motoro 2006 poky Ne 3477-1V, B YkpaiHi nie op-
raH npeicTaBHULTBA, BiINOBigaJbHUI 32 BUKOHAHHS PillleHb €CHJ'I414.
Leit opraH 3000B's13aHUII 3a0€3MEUYUTU O3HAMOMIIEHHSI TPOMAaIChKOCTI
3 pimeHHsmu €CIIJI npotu YkpaiHu. Y TpuleHHUNH CTPOK 3 MOMEHTY
OTPUMAaHHS OIOBINIeHHs PO HAOYTTS PillleHHSM CTaTycy OCTaTOYHOTO,
OpraH TMpEeJCTaBHUIITBA HAJCUIAE WOTO KOPOTKMU 3MIiCT MJIST OMyOIiKy-
BaHHS B o(iuiiHUX BUAAHHSIX YKpaiHU, 1€ BOHO MyOJiKyeTbCs YKpaiH-
CHKOIO MOBOIO MPOTATOM ceMU NHiB. KpiM ToTro, KOpOTKMII BUKJIIAL CIipa-
BU Ma€ HajacujaTuch YnoBHoBaxkeHoMYy BepxoBHoi Panu YkpaiHu 3 npaB
JIIOAWHY, iHIIWM IepXaBHUM OpraHaM i mocamoBUM 0cobaM,, MTPUIETHUM
10 cripaBM cy0'eKTaM.

12 rpynHa 2017 p. Benuka nanara €CIIJI npuitHsna pilieHHS y
cnipaBi bypmun ma inwi npomu Ykpainu, B SIKiii mocTaHOBUJIA, IO IO-
BTOPEHHS OJHUX i TUX CAMUX BUCHOBKIB, Y BeJIMUYE3Hiil KiJIbKOCTi CXOXHUX
pilieHb, He CIPUITUME AOCSITHEHHIO CIPaBeIMBOCTI Ta JIMIe HaKjaie
icroTHuii Tsarap Ha pecypcu €CIIJI. e He cnpusiTUMe XOAHUM YMHOM

MOCUJIEHHIO 3aXUCTy npaB JoaAuHU 3rinHo 3 KonBeHuiew. € CIIJI Takox

43 Shaping rights in EGHRylhe role of the European Court of Human Rights. Determning

the Scope of Human Rights, eds. Eva Brems and Jannike Gerards. Cambridge University

Press. 367 p.

a4 IIpo BUKOHAHHS PilleHb TA3aCTOCYBAHHS NPAKTHKY €BPONECbKOro Cyay 3 Npas JIOJHHU:
3akon Ykpainu Ne 3477-rV Bin 23 nwroro 2006 poky. Bidomocmi Bepxoenoi Padu Ykpai-
nu (BBP). 2006. Ne 30. Cr. 260.
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3a3HayuB, 110 MpoObJieMa BUKOHAHHS LIMX pillleHb Mae iHaHCOBUI i Mo-
JIITUYHUI XapaKTep, i 9K NOKa3ylTh MOJil, 110 BiAOYyIUCh MicJs MiJIOTHO-
ro pimeHHs y cnpaBi FOpiii Mukoaaiiosuu leanose npomu YKpai'Hu*]j, ix
BUpilIeHHST BUXOAUTh 3a MexXi KommneteH1ii €CIIJI BianmoBinHo no KoH-
BEeHLUIi, sk e Bu3HayeHo B cTarTi 19. Lli mpo6GaeMu MoxXyTb OyTu anex-
BaTHO BUpilleHi qume Mix depxaBolo-BigmoBigaueM, 3 oqHOro 0OKy, Ta
KoMiteTom MiHicTpiB, 3 iHIIOr0, OCKIJIbKY OCTaHHI!l Ma€ MOBHOBAXXEHHS
BiAMOBiNHO M0 MyHKTY 2 cTaTTi 46 KOHBeHIIil KOHTPOJIOBATH BUKOHAH-
Hs pimeHb €CIIJI. Ykpaina 3000B's13aHa 3a0€3MeYUTH TOBHE BUKOHAHH S
niotHoro pimeHHs €CIIJ y cnpaBi leanoé npomu Ykpainu, i Ha H0-
IaTOK IO HeOOXiMHWX 3arajlbHUX 3aXOliB, CIPSIMOBAHUX Ha BUPIlIEHHS
MepUONPUIUHU NPOOJIEMU, IHIAUBIAYaNbHI 3asIBHUKHW MalOThb OTpUMATU
BiIMOBIMHUI 3aci® 3aXMCTy Ha HalliOHaJIbHOMY piBHi, 110 BKJIlOYaTUMeE
cxeMy BIiIIIKOAYBaHHs 3a mopylueHHs KoHBeHIii, BXe KOHCTaTOBaHi
€CIIJI, mwo Oyne BUKOHYBaTU TaKy caMy (pyHKIIit0, K i caTucdakxuis 3a
cratreto 41 KonBeHwii.

II eran. 3HauHOO MOIi€l0 AJIsSI CTAHOBJEHHS NEPXaBHOCTI Ta MiX-
HapoIHOi MpaBOCy0'€eKTHOCTI YKpaiHU cTajio mianucaHHs 3aKoHy YKpai-
Hu «I1po npuitHaTTa KoHcTuTyuii Ykpainu i BBeneHH ii B z[i10»4' , IKU#
BU3HaB BTpaTy yuHHOCTi KoHcTtutyuii Ykpaiuu Bin 20 kBiTHs 1978 poky
Ta KOHCTUTYUiiHOTO OOrOBOpY.

28 uepBHsT 1996 poxy KoHctutynist Ykpainu 3akpinuia 3acaau iep-
J)KaBHOTO YCTPOIO Yy BiAMOBiAHOCTI 10 MPUHIMIIB MiXKHAPOIHOTrO TpaBa.
VYV Poazgini 11 3'aBunach ¢dikcallis mepeyiky OCHOBHUX IpaB JIOAUHU i Tpo-
MaJsTHWHA, 110 CTaJo MPaBOBOIO YMOBOIO JUISI TapaHTili HEMMOPYIIHOCTI Ta
HEeMOXJIMBOCTI BiTuyXeHHsI TMpaB i cBOOOM JIIOAMHU Ha BCili TepuTopii
VYkpainu (4. 2 cr. 21 KoHcruryuii Ykpainu).

YKpaiHa BU3BHAETHCS MPABOBOIO I€PXKaBOIO, B SIKiil BUBHAETHCH i i€

MPpUHLKI BepxoBeHcTBa npaBa (cr. 8 KoHcturyuii Ykpainu). KoHcTu-

Cnpaga «IOpiit Mukonaitosuy IBanos nporu Ykpainu»: Crnpasa, Pimenns €pponeiicbko-
ro Cyny 3 npas awoaunu Big 05.03.2010. Ogiuitinuii eéichux Yxpainu 2010. Ne 13. C. 120,
Cr. 651.

3akon Ykpainu «IIpo rpomansincteo Ykpainu» Bix 18 ciunsa 2001 Ne 2235-111. Bidomocmi
Bepxoenoi Padu Ykpainu (BBP). 2001. Ne 13. Crt. 65.
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Tyliss YKpaiHM Ma€ HaWBUIY IOPUAUYHY CHIIY, a 3aKOHM Ta iHIIi HOpMa-
TUBHO-TIPABOBi aKTU MpUIMaIOThCs Ha il OCHOBI Ta MOBUHHI BiAMoBizaTu
iii. Hopmu KoHcTtuTyuii Ykpainu € HopMamMu npsmoi aii. 3BepHEeHHS 10
Cyoy IUISl 3aXUCTy KOHCTUTYUiIHUX mpaB i cBoOOA JIOAWHU i rpoMans-
HUHa Oe3mocepeaHbo Ha migcTaBi KoHcTutyuii YkpaiHu rapaHTYETbCH.
Y c1. 6 3akpiluieHo, IO AepXaBHA Biaja B YKpaiHi 3MiliCHIOEThCS Ha
3acajax ii Moy Ha 3aKOHOAAaBYY, BUKOHAaBUYY Ta CYIOBY.

Crt. 18 KoHcTutyuii Ykpainu 3akpinuia, 110 «30BHILIHbOMOJITUYHA
NisiIbHICTL YKpaiHuM cKepoBaHa Ha 3a0e3neueHHs 1i HalliOHAJbHUX
iHTepeciB i 0e3neKu MIJISIXOM MiATPUMKU MHUPHOTO i B3a€EMOBUTITHOTO
CIiBpOOITHUIITBA 3 YJeHAMM MiXHapOJHOTO CITiBTOBapuUCTBa Ha OCHO-
Bi 3araJbHOBU3HAHUX MPUHILMUITIIB i HOpM MiXHapoJaHoro npaBa». OTxe,
UM nosoxeHHsIM OCcHOBHUY 3aKOH 3aKpinuB B YKpaiHi mpumar MixkHa-
POOHOTO MpaBa Ta MoBary 10 HOTO MPUHIUIMIB, IO € YMOBOIO JIST BU3HA-
HHs YKpaiHU MOBHOTIPAaBHUM CY6'€KTOM MiXXHapOJIHOTO npaBa4l7. 3rigHo
3 MiXXHapOJAHUM MPaBOM i TPaKTUKOIO, 3B'A30K TPOMAJSTHCTBA i3 epkKaB-
HUM CYBEpPEeHITETOM 3HAaXOAUTH CBiil MPOSB y TOMY, IO TPOMAASTHCTBO
Bu3HaeThcsd eAuHUM. CT. 4 KoHcTuTylii YKpaiHu 3aKkpinito€e icHyBaHHS
€IMHOTO TPOMAJSIHCTBA YKpaiHU, a caMe — «B YKpaiHi iCHye enuHe rpo-
MaJsTHCTBO».

3rinHo 3aranbHoi Aeknapauii npaB adoauHu OOH 1948 poky, ska
y ct. 15 mporonomye, mo «KoxHa JToinHa Ma€e TpaBO Ha TPOMAJSTH-
cTtBo. Hixto He Moxe OyTu Oe3mijgcTaBHO MO30aBAeHUN TpoMalsiHCTBaA
abo mpaBa 3MiHIOBaTH CBOE rpOMaz[;H{CTBo»418

BinnmoBinHO, TpOMaAsiIHUH YKpaiHM 3TilHO 3 MojoXeHHsaMu KoHcru-
TYIil He MOXe OyTH Mmo30aBJIeHUI TpOMaAsSHCTBA Ta MpaBa 3MiHUTHU TPoO-
MaJasIHCTBO, MOTO He MOXe OyTM BUTHAHO 3a MeXi YKpaiHM abo BUIAHO
iHIIiN oepxasi.

[Morogumocs i3 [1. . MapTUHEHKOM Yy TOMY, 11O MiXXHapoaHe IMpaBo
BBaxae€, IO NMPaBO BU3HAYATU TOTO, XTO € TPOMAASTHUHOM IepXaBU, €
BUHSITKOBOIO MPEPOraTUBOIO BiAMoBigHOI nepxaBu. BignmoBinHo 10 Mix-

47 Koncruryuiss Ykpainu: 3akoun YKkpainu Bin28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
menoiPaouYxpainull9%. II3§.Cm:JIA\.

418 3aranpHa Jleknapaunis npas awauau 1948 (Universal declaration of human rights).
Hok. OOH/PES/217 A). URL: httys://vsw.ohchr.org/EN"
Translations/eng.pdf
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HapoJHOTO 3BUYalo, MiATBEpAXeHOTo pilmeHHsAM [locTiliHOTO cyny MiX-
HapoAHOro npasocyaas ue y 1923 poui, HanaHHS TPOMaAsIHCTBA Haje-
KUTh 10 BUKIIOUYHUX i AUCKPEifHUX MOBHOBaXEeHb KOXHOT ILep)KaBI/I419

3a3HaveHi MOJOXEeHHS CTald OCHOBOIO IJIsI IPUWHATTS B TONATb-
momy 3akoHiB YkpaiHu «IIpo rpomansiHcTBO YKpaiHu» Big 18 ciuHs
2001 Ne 2235-1U, «IIpo immirpamito» Big 07.06.2001 Ne 2491-I11, «IIpo
3aKOpIOHHUX yKpaiHiB» Bim 04.03.2004 Ne 1582—IV420.

Jlo Toro MOMeHTY YKpaiHa OpaJjia akTUBHY y4yacThb y MiAroToBIli €B-
poreiicbKoi KOHBeHLii mpo rpoMaasiHcTBO 1997 poky, sky BOHa oaHa 3
nmepinux i migmucana, anxe parudikysamay 2006 poili i3 3acTepeXKeHHIM
i 3asBOIO

3100yTKaMu HOBOI nepxaBu y 1996-2006 pp. crajo BU3HAHHS B
Konctutyuii Ykpainu cucteMu Ta rapaHTii MiclleBOTO caMOBpSAyBaHHS
B YKpaiHi.

Koncturyuisi Ykpainu B Posznini XI422 Ta 3akoH Ykpainu «I[Ipo Mic-
1eBe caMoBpsiaAyBaHHs» Bix 21 kBiTHS 1997 p. Ne 280/97-BP (cT. 2)423 3a-
KPINMUJINW MOXJIMBICTb TEPUTOPialbHUX TPOMAJ BUPIlIyBaTU MUTAHHS Mic-
LIEBOTO 3HAUYEHHS. YIleplie OpraHu MiCIIeBOTO caMOBpSIIyBaHHS (palloHHI

Ta 00J1acHi paan) BUOKPEMIIIOIOTHCS BiJl OpraHiB JepXaBHOI BJalIu.

Maprunenko II.®. HacuyeHicTh AepKaBHOro mpaBa YKpaiHM MiXKHAPOJHHUM NPABOBUM

NOPAAKOM: KOHCTUTYUilinui acnekr. Koncmumyuia i xoncmumyuyionaaizm é Yxpaini: eu-

6ipkoei npobaemu. 36ipnux naykoeux npauv uaenie Tc yu, npasa

ipucmea K
3 Hazo0u Oecamoipiynuui Koncmumyuii Yxpainu, Koncmumyuiinoeo Cydy Ykpainu ma
camozo Toeapucmea I 3a pen. Maprunenko I1.®d., Kamno B.M. K.: «Kynpissnosa», 2013.

€.261.

3akon Ykpaiuum «IIpo immirpauiro» Bin 07.06.2001 Ne 2491-1I1. Bidomocmi Bepxognoi
Paou Yxpainu (BBP). 2001. Ne 41. Cr. 197; 3akon Ykpaiuu «IIpo 3aKOpIOHHUX yKpaiH-
uiB» Bix 04.03.2004 Ne 1582-T'Y. Bidomocmi Bepxoenoi Padu Ykpainu (BBP). 2004. Ne 25.
Cr. 343; €BponeiicbKa KOHBEHILisi PO rPOMAASHCTBO Bix 6 aucromana 1997 poky; 3akon
VYkpaiun «IIpo parudikanivo €sponeiicbkoi KOHBeHLil npo rpomMaasHcTBo» Ne 163-16 Bin
20.09.2006. Bidomocmi Bepxoenoi Padu Ykpainu (BBP). 2006, Ne 45. Cr. 437.

3akon YKpaimm npo micuese camoBpsayBanus Ne 280/97-BR Bix 21 TtpaBua 1997
poky. Bidomocmi Bepxoenoi Paou Ykpainu (BBP). 1997. Ne 24. Cr. 170.

KoncTuryuis Ykpainu: 3akod Ykpainu Bin 28.06.1996 p. Ne 251ic/96 BP. Bidomocmi Bep-
xoenoi Padu Ykpainu. 1996. III30. Cr> 141. .

Baiimypatos M.O. ®eHOMeHOJIOris MicueBOro CaMOBPSAYBAaHHSI: CHHEPri3M HamioHaJb-
HOro Ta MiXHapoAHOro mnpaBonopsiakiB. Muxaiiao baiimypamoe: npaso ax Gymmsa 64ueno-
20. 36ipnux maykoeux npaup 00 55pivua npogecopa M.O. Baimypamoea [ YnopsiaiHuk
TaBian. pea. 10.0. Boaomun. K.: JIoroc, 2009. 840 c.
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Ax 3aznHavae M. O. BbaiimypaToB, MiclieBe caMOBpsAyBaHHS <Bi-
nirpae iHTeTpalliiiHO-MOAEII0I0YY pPOJb Y PO3B'SI3aHHI HaIliOHAJIbHO-
€THIYHMX MpoOJIeM... BUCTYIA€E BipOTiIHOIO a00 HANOIAbII MPUAHSATHOIO
¢opMoOI0O Ta MPOCTOPOM 3AiMCHEHHS HalliOHAJbHO-KYJIbTYpPHOI aBTO-
HOMii, TOOTO BOHO WiJIECNPSIMOBAHO CIIPUSIE BUKOPUCTAHHIO IO TpaBy
HallioOHaJIJbHUMU MEHIIMHAMU CBOIX KYJbTYpHUX Tpaaulliii, MOBM, peli-
rii, iHIIUX HalliOHaJbHUX nparHeHb»424

VYka3om Ipesunenra Bim 11.06.1998 p. Ne 615/98 Gyno 3aTBepmxe-
Ho Crtparerito iHTerpauii Ykpainu no €sporneiicbkoro Coio3y, kot 0yno
BU3HAYEHO HeOOXigHicTh 3a0e3leyeHHs BXOAXEHHS JepXaBU IO €BPO-
MeichbKOro MoJiTUYHOTO (Y T. 4. y cepi 30BHIIHBOI MOJITUKU Ta MOJIi-
TUKU Oe3mneku), iHpopMalifHOTro, EKOHOMIYHOTO Ta MPaBOBOTO MPOCTO-
py T'0JloOBHUM 30BHIIIHBOTOJITUYHUM TpiopuTeToM YKpaiHu Crparteris
BU3HAa4YMJIa OTPUMAHHS CTAaTyCy acolliliOBaHOTO YJEHCTBA B €C425.

Y 1999 poui YkpaiHa miaTBepauia CBiil MiXHapoIHO-NpaBOBUM
CTaTyC $IK JepxXaBa, 110 PO3IJIsilae y4yacTb y MiXXHapOJHUX OMepalisx 3
MiATPUMaHHS MUPY i 0e3MeKu K BaXJUBY CKJIAaAOBY CBOEI 30BHIlIHbOIT
noyitTuku. BigmosinHo no 3akony Ykpainu «[Ipo yuyacts YKpaiHu B Mix-
HapoJHUX OTepallisix 3 MiATpUMaHHS MUpPY i Oe3meku» Big 23 KBiTHS
1999 p. Ne 613-XIV, VYkpaina Gepe y4acThb y MIXHapOIHUX oOmepaisix
3 MiATPUMAaHHS MUDPY i 0e3MneKu y cKiaaai 6araToHallioHaAbHUX BiliCbKO-
BUX GOPMYBaHb BUCOKOI FTOTOBHOCTI LJISIXOM 3AiCHEHHS ONEePaTUBHOIO
YyepryBaHHS, HalpaBJEeHHS HALliOHaJbHOTO KOHTUHTEHTY i HalliOHaJb-
HOTO MepCcoHaly y pO3MOPSIXEHHS OpraHiB, sKi BU3HAYAIOTHCS DillleH-
HSAMU NPO MPOBEAECHHS TaKMX OMepalliil, a TAKOX HaJaHHS MaTepiaJlbHO-
TEXHIYHUX pecypciB Ta Hocnyr426
424 VYkazom Ilpesmnenra Bin 11.06.1998 p. Ne 615/98 Oyno 3arBepaxeno Crparerioo inre-

rpanii YKpaiun 1o €spomneiicekoro Cow3y. [Yka3 BTrpaTuB YMHHICTHh Ha miacraBi Yka3y

Ilpesunenta Ne 398/2015 Bin 07.07.2015. C. 364]

425 Crpareria inTerpanii Ykpainm nao €C BianmoBiano ao VYkasy Ilpe3suaenra YkKpainm
Big 11.06.1998. Yka3 BrpaTuB 4uMHHicTh Ha miacraBiYka3y IIpe3umenra Nee 398/2015
(398/2015) Bin 07.07.2015 Odiuiiinnii Bed-caiitr Bepxosuoi Paaxu Yidainu. URL: http://
zakond,rada,goy,ua/laws /show/615/98

426 IIpo yyacTtp YKpaiHu B MiZKHAPOJHUX onepaunisix 3 MiATPUMAHHSA MHUDY i Oe3neku: 3aKoH
VYkpainn Bix 23 kit 1999 p. Ne 613-XIV. Binomocrti Bepxosnoi Panu Ykpainu (BBP).
1999. Ne 22-23. Cr. 202.
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Y 2000 poui Ykpaina minnucye Pumchkuii cratytr MixHapogHoro
KpuUMiHanbHOTO cyny. B ¢r. 5 PuMcbkoro craTyTy 3akpirnieHo, 110 Iopuc-
IUKIig MiXHapoIHOTro KpUMiHaJbHOTO Cydy MOWIMPIOETHCS HA 3JOYUH
TeHOUUAY, 3IOYMHU MPOTH JTIOASTHOCTI, BOEHHI 3IOYMHU, 3JIOYMHU arpe-
cii. MiXHapoaHUl KpUMiHAJIbHUN CyI BTPYYAETHCS Yy BUIAAKaX, KOJU
nepXaBu He 0axaioTb abo He MOXYTh peayi3yBaTh CBOIO KPMMiHaJbHY
IOPUCAUKILIIO 1100 3a3HAYEHUX 3JII0YNHIB

IMlinkpecnumo, mo B 3akoHi YkpaiHu «[Ipo MiXHapoaHi moroBopu
Vkpainu» Big 29.06,2004 Ne 1906-1Y (B penakitii Big 20.07.2014) yuHHi
MiXHapoOIHI JOTOBOpU YKpaiHU, 3rofa Ha 0OOB'SI3KOBICTh SAKUX HamaHa
BepxoBHowo Panoro YkpaiHu, € 4acCTUHOK HalUiOHaJIbHOTO 3aKOHOIAaB-
CTBa i 3aCTOCOBYIOThCSI y TIOPSNKY, TepenbadeHOMY IJIs HOPM Hallio-
HaJIbHOTO 3aKOHOAaBCTBa. SKINO MiXHAapOOHUM [IOTOBOPOM YKpaiHW,
SIKM HaOpaB YMHHOCTI B yCTAHOBJIEHOMY MOPSAKY, BCTAaHOBJEHO iHIIi
npaBuiaa, HiX Ti, 110 MepeabdavyeHi y BiAMOBiIHOMY aKTi 3aKOHOJAaBCTBa

. . 428
YKpalHI/I, TO 3aCTOCOBYIOTHCA IpaBUJIa MIKHApOAHOTO AOroBOpY

BapTo moroguTuch i3 MO3UIIi€EI0 aBTOPCHKOTO KOJEKTUBY, NO SIKOTO
yBiiLIIM AOCBinYeHi BiTuu3HgIHi HaykoBli B. I'. Byrkesuu, B. B. Munuxk,
O. B. 3agopoxHiit, B ToMy, 1m0 «KoHcTUTy1ii 6araTbox nepxaB oOMexX-
YIOThCSI 3aCBiMUEHHSIM MOBATW A0 MiXKHApOMHOTO MpaBa, He BUPIMIYyIOUMN
MpY IbOMY NMUTaHHS HOTO BEpXOBEHCTBA abo MepeBaru Ta MPUEMNHAHHS
0 HaIliOHaJIbHOTO MpaBa». TaK aBTOpaMW HABOMSITHCS TPUKIAIN HOPM
Kouncturyuiit nepxas. Hanpuxnan, ct. 10 Koncturyuii Itanii 1947 p.
KOHCTATy€e, 110 TNpaBOBUN TopsaoK Irtanii y3romxyerbcs i3 3arajib-
HOBM3HAHUMU HOpMaMU MiXHapoAaHoro mpaBa. ¥ cT. 98 KoHctutyuii
Anonii 1947 p. 3a3HavaeTbesl, WO yKiaaaeHi ANOHi€El0 OJOTOBOpU Haje-

XUTb TO0OPOCOBICHO BI/IKOHYBaTI/I429

a7 Rome Statute ofthe International Criminal Court. United Nations, Treaty Series. Rome,
17 July 1998. Vol. 2187. P. 3.; Goldmann Matthias. Implementing the Rome Statute in
Europe: From Sovereign Distinction to Convergence in International Criminal Law? (July
27, 2007)., Finnish Yearbook of International Law. 2005/2008. Vol. 16. P. 5-29. URL:
https://ssrn.com/abstract=1348698

428 3akoH Ykpainu «IIpo mixkHapoani norosopu Yidainu» Bin29.06.2004 p. Ne 1906-1V. Bi-
domocmi Bepxoenoi Padu Yxpainu (BBP). 2004. Ne 50. Cr. 540.

a9 Byrkesny B.I'., Munuk B.B., 3anopoxuiii O.B. MixkuHapoaHe npasBo / 3a 3ar. pen.
B.T. Byrkesuua. 1C: JIu6ias. 2002.145 c.
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Koucturyuia Ipeuii 1975 p. y cr. 28 BHM3Hayae, WO 3arajib-
HOBU3HaHi HOPMU MiXXHapOJTHOTO MpaBa, a TAKOX MiXHAapOIHi TOTOBOPHU
micas ix patudikauii 3aKOHOJAABYUM IIJSIXOM i TicJIsI TOTO, SIK BOHU Ha-
0epyTb YMHHOCTI BiAOBiIZHO IO HAacTaHOB KOXHOTO 3 HUX, € CKJIaIo-
BOI0 YaCTMHOIO BHYTPIIIHBOTO TPEIbKOTO TpaBa i MamTh BUILY IOPU-
OIWYHY YAHHICTh CTOCOBHO OYAb-SIKOI MPOTUJIEXHOI HACTAHOBY 3aKOHY.
Iame momoxenHst mictuth ct. 25 Koncturynii ®PH 1949 p.: «3aranb-
Hi HOpMHU MiXHapoJHOTO TpaBa € cKjiamoBolo mpaBa PDexepallii, BOHU
MaloTh TepeBary HajJ 3aKoHaMu i Ge3mocepenHbO MOPOIXKYIOTh TpaBa
Ta 000B'SI3KM IJIs XKUTENiB pemepanbHoi Teputopii». [IpiopuTeT 3aranb-
HOBU3HAaHUX HOPM MiXHapOJAHOTO MpaBa i BOMHOYAC BEPXOBEHCTBO KOH-
CTUTYLIHHUX HOPM Had NOTOBipHMMM Bu3Hae Pecmnyobsika Bimopych y
Koucturyuii 1994 p., ne y cr. 8 igerbcsi mpo Te, 110 AepxkaBa BU3HAE
MpiopuUTeT 3araJbHOBU3HAHUX MPUHIUMITIB MiXKHAapOJHOTO TpaBa i 3a6e3-
neyye BiINMOBiAHICTh OO HUX 3akoHomaBcTBa. He gomyckaeTbcs ykia-
NaHHS MiXHapoOIHUX OOTOBOpIiB, SIKi cymnmepeyaTb KOHCTI/ITyuﬁ43O

Y 4. 2 cr. 9 KoHeTuTyuii YKpaiHu nponucaHa MOXJIMUBICTh yKia-
NIeHHSI MiXHapoIHUX AOroBopiB, sAKi cymepeuaTh KoHcTuTylii Ykpai-
HU, JUIIE MicAs BHECEHHS BiAMoBiAHUX 3MiH 10 OCHOBHOTO 3211<0Hy431
AHani3ylouu 3a3HayeHy HOpPMY, BapTO TMOTOAMTHUCHL i3 HTOCIiIAHUKOM
. C. TepieubkKuM B TOMY, 110 BOHA MiCTUTh HEBU3HAUEHUN MpaBOBUN
cTaTyc MiXXHapOJIHUX JIOTOBOPIiB, 3roay Ha 060B'I3KOBICTh IKUX OYyJ0 Ha-
naHo Jlo HabpaHHs1 YMHHOCTI KoHCcTUTYLIiE€IO YKpa'IHI/I432

I[TocTynmoBe mpuBeneHHS y BiANMOBiAHICTH H0 cTaHgaprtiB €C 3a-
KOHOJaBCTBAa YKpaiHM 3armoyaTKoBaHO 3aKoHOM YKpaiHu Bing 18 Oepes-
Ha 2004 poky «Ilpo 3aranbHonepxXaBHY Nporpamy aaanTtailii 3aKOHO-

naBcTBa YKpaiHM 10 3aKoHomaBcTBa €Bporneiicbkoro Coio3y», B SKOMY

10 KoHcTturyuis Ykpainu: 3akoH Ykpainu Bin 28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
x06H0i Padu Ykpainu. 1996. Ne30. Cr, 141.
1 Tam camo. C. 267-268.

12 .
Tepaeubkuii /[.C. Herpaauuiitni nxkepesa mHcTutyuiitnoro npasa / IlpodiemMu cyuyacHoi

IOHCTUTYIiOHAJNICTHKM: HABY. M0Ci0. /3a pex. M.II. Op3sixa. K.: FOpinkom Intep,2011.272c.
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nepeadayeHo CTBOPEHHS IHCTUTYIIiM, 110 3a0e3MeuyloTb MPOBaAXEHHS
a)]ar[Taui'l'433

IHcTuTyniitHa BiamoBimanbHICTh 3a cdepy ananTalii 3aKOHOIAB-
cTBa posaineHa mMix BepxoBHolo Pagoio Ykpainu, Kadinerom MiHicTpiB
Ykpainu, MiHicTepcTBOM IOCTUIIIT YKpaiHM Ta YIOBHOBaXXe€HUM oOpra-
HOM Yy 3a3HaueHiil cdepi.

JaranbHolIepXaBHa MporpaMa ajanTtallii 3aKOHOZaBCTBa YKpaiHU
no 3akoHozaBcTBa €C BHU3HAya€e MeXaHi3M JOCSATHEHHS YKpaiHOWO Bil-
noBigHocTi TpeTboMy KomneHrareHcbkoMy Ta MaapuacbKoMy KpuUTepisiMm
HaOyTTa 4yneHcTBa B €Bponeiicbkomy Corozi. Lleit MexaHi3M BKJIOYae
ajanrallilo 3aKOHOJAaBCTBA, YTBOPEHHS BiAMOBIAHUX iHCTUTYLIN Ta iHIIi
JIOJATKOBI 3aX0oAu, HeOOXimHi 1y e(peKTUBHOIO MPaBOTBOPEHHS Ta Ipa-
BO3aCTOCYBaHHS.

AXKTUBHOMY TpPaHCKOPJAOHHOMY CHiBpOOITHUITBY YKpaiHM 3 iH-
IKUMU AepXKaBaMU CIPUSAB yXBajJeHU# y Toil yac 3akoH YkpaiHu «IIpo
TPAaHCKOPJIOHHE CHiBpOGITHUIITBO» Bim 24.06.2004 No 1861-1V. Binmo-
BilHO A0 CT. 2, METOI0 TPAaHCKOPIOHHOTO CIiBpOOITHUIITBA € PO3BUTOK
COIliaIbHO-€KOHOMIYHUX, HAYKOBO-TEXHIYHUX, €KOJOTIYHUX, KYJIbTYyp-
HHUX Ta iHIIUX 3B'SI3KiB MiX Ccy0'€eKTaMHW Ta yJaCHUKaMHU TPaAaHCKOPAOH-
HOTO CHiBpOOITHUIITBA HAa OCHOBI TaKMX TMPUHLMUIIIB: MoBara 10 Jaep-
JKaBHOTO CYBEpEeHIiTeTy, TepUTOpiadbHOI ILIJIICHOCTI Ta HEMOPYIIHOCTI
KOPAOHIB fepkaB; ypaxXyBaHHS il Yac yKJameHHs yTOI MPO TPaHCKOP-
IOHHE CIiBpPOOITHUIITBO MOBHOBaXeHb CYO'€KTiB Ta MpaB YyYaCHUKIB
TPAaHCKOPJIOHHOTO CHiBPOOITHUIITBA; y3TrOJXeHe YCYHEHHS MOJITUYHUX,
€KOHOMiIYHUX, NMPaBOBUX, AAMiHICTPATUBHUX Ta IHIIMX MEPEIIKOA IJIs
B3a€EMHOI cniBr{paui434. YBaxaeMo HeOOXiIHUM BHECEHHS 3MiH Ta JIOINO-
BHEeHb 10 3akoHY YKpaiHu «[1po TpaHCKOpAOHHE CMiBpOOITHUILITBO» Bil-

MOBIAHO MO Cy4yacHUX peaiit.

IIpo 3araibHoAepKABHY NporpamMy ajganraunii 3aKOHOZaBCTBAa YKpaiHM 10 3aKOHOJaBCTBA
€sponeiicbkoro Cow3y: 3akon Ykpainu Ne 1629-15 gin 18 Gepe3ns 2004 poky. Bidomoc-
mi Bepxoenoi Paou Yxpainu (BBP). 2004. Ne 29. Cr. 367.

IIpo TpaHCKOpaOHHE cHiBpoOiTHMITBO: 3aKoH YKpainu Bin24.06.2004, Ne 1861-T'Y. Bido-
mocmi Bepxoenoi Padu Yxkpainu (BBP). 2004. Ne 45. Cr. 499.
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8 rpyans 2004 poky micisi «momMapaH4eBOi peBosollii» BepxoBHa
Pana Ykpainu yxBanwe 3MiHu go KoHctutyuii YKkpainu, B pe3yabraTi
yoro 3MiHIOETHCS (popma TpaBJiHHSI I YKpaiHa cTae maplaMeHTCbKO-
Mpe3uIeHTChbKOI pecny0J1ikoio, SKOI BOHA € 1O TelepilllHil yac, Biamno-
BillHO A0 yxBajieHoro 21 miotoro 2014 p. 3akony Ykpainu «I1po BigHOB-
NeHHs Jil okpeMux nmonoxeHb Koncturyiii Ykpainu» Ne 742—VIII435.

3HauyHe po3mupeHHs €C y 2004 poui mozosuao YkpaiHi ta €C
OTpUMATH, CITIJIBHUK KOPAOH i PO3BUBATU OiNbII TiCHE CIMiBPOOITHUIITBO
3 )lep}KaBaMI/I—‘{IIeHaMI/I436

21 moToro 2005 poky B pamkax 3aciganHs Panu €C 3 nuTaHb CIHiB-
pobiTHuULTBa Oyno mianucaHo «Ilnan giit Ykpaina - €C». 3azHayeHuu
MnjaaH, 1Mo OyB po3poljeHUl y paMKax €BporneichbKoi MOJITUKU CYCil-
CTBa, MICTUB pSJ MOJOXEHb, CIIPIMOBAHUX Ha MONANBITY €KOHOMIUHY
iHTerpaiiio, BKJIOYalOUM peasizallilo CIiJbHUX 3yCUJb y HAIpsIMi CTBO-
peHHs 30HM BinbHOI TopriBai €C- YkpaiHa micasa Bctyny YKpaiHu 10
COT Ha ocHOBi NpUUHSITTS i peanizalii EKOHOMIYHUX i TOPTOBUX HOPM i
MpaBuJ, U0 OYAYTb CIIPUSITU MOCUJIEHHIO TOPTiBJi, EKOHOMIYHOMY 3pOC-

437
TaHHIO

1 rpyans 2005 poky €C orojiocuB npo puyHKOBUU CTaTyC €KOHOMi-
ku Ykpainu, a CIIIA Bu3HaB YKpaiHOIO KpaiHOIO 3 PUHKOBOIO €KOHOMi-
Koo - 7 moToro 2006 pOKy438.

18 xoBTHs 2006 p. BepxoBua Paga Ykpainu npuiitmae 3akoH Ykpai-
HU «[1po mpuenHaHHs 10 Yroau Mpo npusinei imyHiTeTiB MiXxHapoaHO-

. 439
IO KpUMIHAJIbHOTO CyIy»

IIpo BinHoBJeHHs nii okpemux nmosoxenb Koncruryuii YVidgainu: 3akon Ykpainu Ne 742-
VHI Bixn. 21.02.2014. Bidomocmi Bepxoenoi Padu (BBP). 2014. Ne 11. Cr. 143.

The 2004 enlarg : the chall of a 2 ber EU.. URL: http://eur-lex.europa.eu/
legal-content/EN/raT/?uri=LEGISSUM:e50017

Ilnau aiit «<Ykpaina-€sponeiicekuii Cow3s».TC: TOB «Komnanuis JIik», 2005. C. 3-4.

Baiimypatos M.O (pexa.), JIbeoa CO., Baoinb.B. MixHapoaHnii EKOHOMIYHMI NPaBONO-
PANOK: aKTyalJlbHi NUTAHHSI NPABOBOro peryjioBaHHs : MoHorp. Cymn: YHiBepcuTeTChbKa
KHura, 2011. 260 c.

IIpo npuennanHs YKpaiHu a0 Yroau npo mnpusinei, ta imynirern MixHapoaHoro
KpuMiHaabHoro cyay: 3akodH Ykpaiwu Bin 18.10.2006 p. Bidomocmi Bepxoenoi Padu
Ykpainu (BBP). 2006. Ne 50. Cr, 499. .
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Ax caywHo 3ayBaxuB O. B. 3amopoxHiii, «arpecig Pociiicbkoi
Denepanii Hepo3pUBHO TOB'sI3aHa 3 HEOOXIAHICTIO NMPHUTITHEHHS IO
BiAMMOBiZaTbHOCTI KepiBHUIITBA P®, pociiicbKUX BiliChKOBUX Ta HallMaH-
11iB 32 opraHi3alilo i BUMHEHHS 3JOYMHIB MPOTHU JIOASIHOCTI Ta BilicbKO-
BUX 3JIOYMHIB Ha TepuUTOpii YKpaIHM>>44O

Y pesynbTaTi cymoBoi pedopmu 2016 poxy, cr. 124 KoHcturymii
YKpa'l'HM44l 3aKpinuiia MOXJIMBICTh BHU3HAHHS YKpaiHOIO MOPUCAUKILIQ
MiXHapoaHOTO KpPUMiHAJBHOTO Cydy Ha yMoOBax, BU3HaueHUX Pum-
CHKUM CTaTYT0M442. [Mpore 3a3HaueHa HOBesla Habyne YNHHOCTI Yepe3 Tpu
POKM 3 HACTYMHOTO Ticas onyOJiKyBaHHS 3aKOHY AHS, To0TO 30 4epBHS
2019 poky. Ha nanuii yac Ykpaina He BxoauTb 10 123 kpaiH, siKi patudi-

. 443
kyBanu Pumcbkuit Craryr .

3okpema, BinnmoBigHO no 3akoHy YkpaiHu «IIpo MixHaponHi mo-
roBOpu YKpa'l'HM>>444 PuMcbkuit ctaTyT nignsrae patudikailii K TaKui,
IO CTOCYEThCS TMpaB, CBOGOX i 00OB'SA3KiB JIOAWHU i rpoMaisHHUHA,
Ta OCKiJIbKM Horo patudikauis nependadeHa crarreto 125 Pumcbkoro
CTaTyTy.

Takox BapTo 3ayBaxuTu, 1o icHye mnpioputer €KIIJI i pimeHb
€CIIJ nepen KoHcTtutyuieo YkpaiHu, 110 TaKOX MiAKPECHTIOE BaXIu-
BiCTh TOTPWUMAaHHS TPWHINIY BEPXOBEHCTBA TpaBa. Moro MOBHa pea-
Ji3aiisi Moxe OyTW HOCSITHYTa JiMIIe 3a YMOBU, 1[0 OyAyThb MOBHICTIO
rapaHToOBaHi Ta 3a0e3MeyeHi rpaBa i cBOOOAM JIOAWHU, 30KpeMa i Ti, sAKi
He 3adikcoBaHo y KoHcTuryuii YkpaiHu, ane ki € HagOaHHSIM yCbOTO

CBITOBOTO CIiBTOBapMCTBa, ajlXKe KaTeropisi «mpaBa i CBOOOAMU JIOAUHU»,

40 3anopoxuiit O.B. Buecenns 3min 0o Koncmumyuii Yxpainu. Busnanns ropucouxuii Mixc-
HapooH020 KpuminaabHo20 cy0y ma iHwux mixcHapoonux cydoeux opeanie. URL: https://
espreso.1v”*logs/2015/06/13/vnesemya_zmin_do_konstytuciyi_ukraymy_vy
yurysdykciyi_mizhnarodnogo_kiymmaln”"
sudovykh/organiv
Koncrurynis Ykpainu: 3akon Ykpainu Bin 28.06.1996 p. Ne 254x/96-BP. BinomocTi Bep-
xoBHOI Panmu Ykpaiun. 1996. Ne 30. Cr. 141.

4z Rome Statute of the, International Criminal Court. United Nations, Treaty Series. 1998.
Vol. 2(87. P.3.

443 URL: , htlps://asp.icccpi.mt/en_menus/a$p/states%20parties/pages/uec%20states%20

» parties%20t0%20the%20rome%20statute.aspx

IIpo mixuapoaHi norosopu Ykpainu : 3akon Ykpainu Ne 1906-1V Bix 29 uyepBus 2004
POKYy. Bidomocmi Bepxoenoi Padu Yxpainu. 2004. Ne 50. Cr. 540.
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IK OCHOBHUI 06'ekT KOHBeHIIil, icHY€e mo3a HalliOHAJIbHICTIO, TEPUTOPi-
€10, TIOJIITUKOIO i peJliri€lo sIKoich KOHKPETHO BU3HAUEHOI IepKaBu.

3 Merolo monanbiioi iHTerpauii no €C i foTpuMaHHS NMPUHIUIIB
BEPXOBEHCTBA IpaBa Ta MpaBoBOi nepxaBu, 15 xkoBTHs 2017 poky Ykpai-
Ha patudikyBana mporokoian Ne 15 i Ne 16, 1mo B MaiiGyTHbOMY MOKaxe
NPpUXUIABbHICTh YKpainu igesm i uingm €KIIJI - moBasi Ta 3axucTy npas i
OCHOBHUX CBOOOJ JIOAUMHU Yy €BpOIi, a TAKOX MiATBEPAUTH HaMip YKpai-
HU OpaTu aKTUBHY yuyacThb y pedopmyBaHHi €CIIJI 3 MeTowO MiABUIIIEHH S
1oro e(heKTUBHOCTI.

3a3HadeHi MPOTOKOIM JOTIOMAaTaTUMYTh YIOCKOHAJIEHHIO HisIMbHOCTI
€BpomeiichbKOTO Cyny 3 NpaB JIOAWHU, 3MEHIIEHHIO CTPOKIB yXBaJleHHS
CyIOM pillleHb i MiABMINEHHIO CTaHAAPTIiB 3aXUCTy IpaB JIOAUHU Ha
HamioHanbHOMY piBHi.  [IpoTokom Ne 15 mepembauae ckacyBaHHSI 00-
MeXeHHS 3a BikoMm mis1 kaHauaatiB y cynai €CIIJI, ckacyBaHHs TpaBa
BETO CTOpPIiH ITiJ 9ac MpOLeAYypW 3BEpHEHHS MO BEJUMKOi MalaTu Cymy, a
TaKOX CKOPOYEHHS CTPOKiB 3BEpPHEHHS JOCYIy 3 MECTU N0 YOTUPHOX Mi-
CSILIB MicJisl yXBaJIeHHS OCTATOYHOTO pillleHHS HAlliOHaJbHUM CYIOM.

Y nmpotokosni Ne 16 iimeTbcsi, 110 CTOPOHU MOXYTh 3BEPTATUCS [0
€CIIJI i3 mpoxaHHSAM HaaaTU KOHCYJIbTaTMBHUI BUCHOBOK IOA0 TIyMa-
YeHHs Ta 3aCTOCYBaHHS MpaB i cBoOon, ycTaHOBIeHUX KOHBEHIIi€0 TIPO
3aXUCT MNpaB JIOAWHU Ta il npoTokosamMu. HamioHanbHi cynu a6o Tpuby-
Halu MOXYTb 3BEpTAaTUCS 3 TAKUM TMPOXaHHSIM CYTO y CIIpaBax, sKi € B
IXHbOMY TPOBaJXEHHI.

OTxe, y BUNTaaAKy BUHUKHEHHS KoHKypeHlii Mixk €KIIJI Ta pimeH-
Hsamu €CIIJ 3 ogHoro 60oky, Ta KoHcTutynieo YkpaiHu - 3 iHIIOro, ma-
I0Th 3aCTOCOBYBATUCS MOJIOKEHHS MiXHapoaHoro akty. 3Biacu, €KIIJI
Ta pimeHHs €CIIJI 3aiimaloTh HaliBUIlle Miclle Yy CUCTeMi JXKepeJ Hallio-
HaJIbHOTO IMpaBa.

III eran.

TTpotsirom 2006-2009-X poKiB BiOyBa€ThCsA MPUCKOPEHHS MOTITHY-
HOTO Ta HallioOHAJbHOTO PO3BUTKY YKpaiHu. Tperiit eTam xapakTepusy-
€THCSl ICTOTHOIO 3MiHOIO Mil0YO1 MOJITUYHOI CUCTEMU, 30KpeMa Bindy-

Ba€eTbCS iHTerpalisgs YKpaiHU y CBiTOBE CHiBTOBAapUCTBO Ta Tepexia Bil

196



ABTOPUTAPU3MY N0 NEMOKpAaTii, MPOTUCTOSHHS TMONITUYHUX EJIT, CTBO-
pEeHHSI MeXaHi3MiB pPUHKOBOI €KOHOMIKM 3a YMOB COlliaJIbHOI HAIMPYyTH.

BapTto noroauTuce i3 BueHuM 0. O. BosomuHum, 1o iHTerpaiis
YKpaiHu y CBiTOBY CHIILHOTY cTaja 00'€éKTMBHO HeoOXimHOIO, abu He
cTaTu cy0'eKTOM, IO ONMMHUBCSA B CTaHi aBTapKii Ha CBiTOBill apeHi,
Jle YTBOPUJUCS TjoOajbHa B3a€EMO3ANEXHICTh i KOHCTUTYIiiHA OIHO-
pi}lHiCTb445

3 ¢dopmyBaHHsIM BepxoBHoi Pangum V ckiaukaHHSI 3a pe3yjbTaTaMu
BubGopiB, 26 6epesns 2006 poky HaOyau YMHHOCTI 3MiHK 10 KoHcTHTyLil,
yxBajieHi 8 rpynHs 2004 poky, sk 1e Oyno mepemdbauyeHo IlepeximHumu
nojioxkeHHsIMU OCHOBHOTO 3akoHY. BogHouac 3MiHu 1o KoHcTutyuii He
3MIiIHIOBaJAW MeXaHi3MU B3a€MHOTO CTPUMYBAHHS TiJIOK BJIaau, a CTBO-
ploBaJid HOBi KOJi3ii A1 B3aEMHOTO OJIOKYBaHHS HisIAbHOCTI. Y cepmnHi
2006 p. OiABIIICTh MOJITHYHUX CYO'€KTiB He TMPOJAEMOHCTpPyBaja YCBi-
NIOMJIEHHSI HEOOXiTHOCTiI BCTAHOBJIEHHS CTa0iJIbHUX HOPM CIMiBiCHYBaHHS
Ta BpeTyJi0OBaHHS KOHMIIKTIB MIJASIXOM MOIIYKY KoMIpoMicy. [ToxiTuuHa
HanpyxXeHicTh 1moao ¢GopMyBaHHS Koasillii Ta BTpayaHHS MapjaMeHTOM
JIeTITUMHOCTI 4epe3 MOCTiliHe MPOTUCTOSHHS CBOEIO YePTrolo HeTaTUBHO
BIUIMHYJIU Ha iMiAX HalIol Aep>KaBU.

CycninbHO-TIOJNITUYHI Mpouecu Ta TYMaHITaApHUN PO3BUTOK 3yMO-
Bunau [lpesuneHra YKpaiHu 3BEpHYTUCH 10 MOJITUYHUX MapTiii Ta OJ0-
KiB 3 iHiLiaTWBOIO TPO BEeIEHHS HAlliOHAJbHOTO <«KPYIJIOrO CTOJY», 3a
pe3yjabTaTaMM SIKOTO Aep3KaBHi iHCTUTYIii Malu OTPUMATHU Ii€BUI Mexa-
Hi3M 01'11131'[paui446

3 cepmHs 2006 poky Oyno yKiaaeHO YHiBepcana .HallioOHaJIbHOI €I-
HOCTi, MiATMCAaHWI BUIIMMHU TTOCANOBISIMU Ta MpPeACTAaBHUKAMU JEIy-
taTcbkuX (ppakuii BepxoBHoi Pagu Ykpainu. «[linTBepaxyouu He3MiH-
HICTb i HE3BOPOTHICTh 30BHIIIHBOIMOJITUUHOTO Kypcy YKpaiHu, 30KpeMa
Ha iHTerpauiio y €sponeiicbkuit Colo3, Ta 3 METOIO MOCUIEHHS i1 MiK-

HapOIHOTO aBTOPUTETY, i B MAifAX, i y BUYMHKAX HEYXUJIbHO KepYyHOUUCH

Bonomun 10.0. KoHcTuryuniiiHo-npaBoBe 3a0e3nevYeHHsl €BPONENCbKOi MikKJepKaBHOI
iHTerpanii: TeopeTHKO-MeTOA0JIOTiYHI acneKTH : MOHOorpadis /3a pen. M.O. Baiimyparo-
Ba. K.: JIoroc,2010.C.407.

URL: https://vww.osce.org/uk/ocU"
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HallioOHaJIbLHUMMU iHTepecaMM YKpaiHU, MPOTOJOMYEMO CITIJIBHY BOJIO 10
00'enHaHHS 3yCUJb 3a[UIs1 peanizallii TaKMX NPiOPUTETIB HALliOHAJTBLHOTO
PO3BUTKY, SIK BUCOKA SIKiCTh XHUTTS I'POMaJsiH, KOHKYPEHTOCIIPOMOXHA,
3aCHOBaHa Ha 3HAHHSX €KOHOMiKa, e(deKTHBHA Ta CIpaBelIWBa Biiana,
iHTerpoBaHa y TJioOaJibHi IMpoliecyu Ta MoBaxaHa y CBiTi aepxkaBa, IO-
roIXXyeEMOCh Ha mepiunoudyeproBe 3ailicHeHHs [lnaHy nift HauioHajabHOI
€IHOCTI, a came: 30epexXeHHs CyBEepeHHOCTi i LiJlicHOCTi, yHiTapHOCTI
Ta COOOPHOCTI YKpaiHU - HETMOPYUIHUX MPUHIIUIIIB iCHYBaHHS JepXaBu;
Mmojanblile TapaHTYBaHHS | HEYyXUJIbHE TOTPUMAHH S NIPaB JIIOJUHU ; TIOCTTi-
NOBHU PO3BUTOK TaAKUX O€3yMOBHUX HaabaHb NeMOKpaTUYHOT YKpaiHU,

K cB00OOJa cl10Ba, BiJIbHE BUPAXEHHS MOTJISIIB i HepeKOHaHL»447

14 BepecHst 2007 poky BinoOyBcs ueproBuit 11-it Camit «YKpaiHa-
€C», Ha sKOMYy 00OroBoploBaiuch MUTaHHS BcTyny YKpainu no COT Ta
CIIPOIIEHHS Bi30BOIr0o pexuMmy Mix YkpaiHoto Ta €C. YKpaiHa MOHOB-
JIIOE MeperoBOpu Mpo CBOT HAMIipU MiANMKMcaTH YToay Mpo acolliallilo Mix
Yxkpainoto Ta €C i BUBHAaYUTU 30HY BiJIbHOT TOPriBJi. Y cTparerii BCTyny
no €C o0yMOBJIEHO «KpUTepiil acquis» - KpaiHa MOXe OTpUMAaTHU MOBHE
yjeHcTBO B €C TibKM Ticas MOBHOI iMIIeMeHTallil Ta e(peKTUBHOTO
3aCTOCYBAHHS acquis communautaire y HalioOHaJbHili TpaBOBili cHC-
Temi. HamaranHs YkpaiHu He HaOy/JIu JOKYMEHTAJbHOIO 3aKpillJieHHS,
OCKIJIbKM YKpaiHa Ha Toil yac He BiamoBigana KomeHrareHCbKUM Kpu-
TepisAM BCTYMY.

Ykpaina crae kpainow COT 16 tpaBHsa 2008 poky micist patudika-
uii I[TpoTokony npo BcTyn YKpaiHu 10 CBITOBOI opraHisailii TopriBJIi448

IV eran.

ITporsrom 2008-2010 pokiB BinmOyBa€eThCsl aKTHUBi3allisi BiIHOCUH

Ykpaina-€C y pamkax «CxifHOro nmapTHepcTBa».

YuiBepcan HanioHanbHoi egHocTi: lokymeHT 10010100-06 Bix 03.08.2006. URL: http://
zakon5.rada.gpv.ua/laws/show/nQ010100-06

IIpo parudikauiro IIporokouay npo Beryn Kpainu 1o CsiTtoBoi opranizauii roprisiai: 3akon
Vkpaiun Bin 10 kBitua 2008 p. Ne 250-17. Bidomocmi Bepxoenoi/Padou Yxpainu (BBP).
2008. Ne 23. Cr. 213.
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11 oepe3ns 2008 poky 3a pesdyabTaTaMu CHiJibHOI ouiHkuU [lnany
ninn «Ykpaina - €C» Oyno mnponoBxkeHo TepMiH nii IlmaHy mo BecHU
2009 p., 3aTBepaXeHO 23 NOMATKOBUX MPiOPUTETU CHiBPOOITHUIITBA Ta
IOMOBJIEHO TIPO MiATOTOBKY HOBOTO TMPAaKTUYHOTO iHCTPyMEHTa Ha 3a-
MiHy «Ilnany giii Ykpaina - €C» (nomoBieHicTh miaTBepaxeHa Ha XII
caMmiti «Ykpaina - €C» 9 BepecHs 2008 p. y m. [lapux). Ha BUKkoHaHHs
LIUX TOMOBJIEHOCTE! CTOpOHAMU MiATOTOBIEHO Ta CXBAaJIEHO Ha 3acimaH-
Hi Pagm 3 muTaHb cmiBpoOiTHUIITBA «YKpaiHa - €C» 16 yepBHI 2009 p.
«[Topsamox neHHuit acomianii YkpaiHa - €C» (mani - [Mopsimok neH-
HUU acowianii). [Topsmok neHHUN acouiauii O0yJo yxXxBajJeHO CTOPOHOIO
€C mix vyac 3acimanHs MiHicrepcbkoi Pagu €C 26 xoBTHs 2009 poky.
OcTaTouHe 3aTBEPIXEHHS I1bOro JOKyMeHTa BigOynocs 24 nucTtomana
2009 poky miisixomM oOMiHy HoTamMu. sl 3a6e3me4eHHs NpoLecy MOHi-
TOPUHTY Ta MOPIYHOTO TEpersisiny TOKyMeHTa OyJIo CTBOPEHO MeXaHi3M
CninpHoro komirtery ctapumux nocagosux Ocid. 25 nucromaga 2009 p.
y M. bploccenn BinOyjsoch migroroBye 3acimaHHsi CHibHOTO KOMITETY
CTapIIuMX MocaloBUX OCi0 3 oWiHKM iMIuieMeHTalii [Topsaaky aeHHOTO
acomiatii. 26 ciung 2010 p. B M. KuiB Oys0 ipoBeneHo Teplie 3aciTlaHHsI
CninbHoro komitety [lopsaky AeHHOro acouiallii, B X0i SKOTO CTOPOHU
3aTBEPAUJIU MPIOPUTETU HAiSITIBHOCTI B paMKax iMMJeMeHTallil JOKYMeH-

ta Ha 2010 piK449

lonoBHOW0O MpoOGyieMol0 YKpaiHU LIbOTO Tepiony cTajna KopymmnoBa-
HIiCTb i 0€3BiAMOBiNaNbHICTD €JIiTH, pi3Ka HEBIAMOBIAHICTD 1i 3aBHaHHSIM,
IO CTOJHU Mepel AepXKaBol, Ta PiBHIO PO3BUTKY cycninLCTBa450

VxBaneHuit 3akoH Ykpainu «[Ipo 3acaagu BHYTPillIHbOI i 30BHILIHbOT
noxituku» Big 01.07.2010 Ne 2411-VI Bu3HauuB 3acagud BHYTPIiIHBOI
MOJIiTUKU YKpaiHu y chepax po30ynoBU AepKaBHOCTi, PO3BUTKY Miclie-

BOTO CaMOBPSAYBaHHS Ta CTUMYJIOBAaHHSI PO3BUTKY perioHiB, dopmy-

IIporokoxa mpo BcTyn Kpainu no CeitoBoi opranizanii Toprisai Ne 981_049, nadpanus
yuHHocTi Bix 16.05.2008. URL: http://zakon5.rada.gov.ua/laws/show/981_Q49; 3a ma-
TepianamMu, po3MimeHumMu Ha odiuniiiniii cropinni MiHicTepcTBa 3aKOPAOHHHUX cHpaB
VYkpaiuu. URL: http://mfa.gov.ua/ua/about-ukr”

union4.

ITaxii O.A. Ictopis Ykpainu: nociouuk /Bun. 2-re, nonos.Kuis : K.I1C, 2015. 594 c.
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BaHHS iHCTUTYTIB IpOMaasIHCbKOTO CYCHiJIbCTBA, HAlliOHaJIbHOI 0€3IMeKHU
i1 000pOHHU, B EKOHOMIUHill, colliaNbHill i ryMaHiTapHill cepax, B eKOIO-
TivyHiil cdepi Ta chepi TeXHOreHHOT 0e3MeKM, a TAKOX 3acaan 30BHIlIHbOI
MOJIITUKU YKpa’iHI/I45]. Bapto minkpeciuru, mo B 2017 poui cr. 6 3akKoHY
Yxpainu «I1po 3acaau BHYTpilIHbOI i 30BHIIHBOI MOJTITUKU» OyJia 10MO-
BHEHa MOJIOKEHHSIM, B IKOMY OyJIO 3aKpilnjeHo MeTy HaOyTTs YKpaiHOIo
yyneHctBa B Opranizanii [1iBHiYHO-aTJaHTUYHOTO AOTOBOPY 3TifHO i3 3a-
KOHOM YKpaiHu «IIpo BHeCeHHs 3MiH 0 NeSIKUX 3aKOHIB YKpaiHu 11010
30BHIIIHbOMOJITUYHOTO KYypCy YKpaIHM»452

Ha camiri «Ykpaina - €C» 19 rpyansa 2011 p. Oyno 3asiBieHO
Mpo HaMip MmianmucaHHS Ta patudikauilo Yroaum mpo acomianito. [Ipore
Lell Tpolec YCKJIAQTHUBCS PSIIOM TEPEIKO, a caMe: MOTipIIeHHIM ToC-
nogapcbkoi curyauii B YkpaiHi Ta €C yepe3 BIUJIMB CBITOBOi €KOHOMIiUHOI
KPU3U; MMOCUJEHHSIM MOJITUYHOTO HaMpyXeHHs B YKpaiHi il anekBaTHOIO
peakiie Ha Taki MOJITUYHI MOl 3 00KY €BPOINENCHKOI CIMIJIBHOTHU.

Y rpynni 2012 p. Paga €sponeiicbkoro Coro3y miaTBepAuaa HaMip
€C nignucatu Yroay mpo acoliauiio, MONWHO BAaAHI CTPYKTYpU Tpoie-
MOHCTPYIOTbH pilllyyi Aii Ta peaJlbHUU Mporpec y TaKuX BaXJIUBUX cde-
pax, 9K mpaBoBi pedhopMH, TUTAaHHS, TTOB'A3aHi 3 BUOOpAMU Ta MOJITHYI-
HO BMOTHBOBAaHUM TIPABOCYIISM, TOpFiBJ‘[H453

12 6epesns 2013 p. Ykazom IIpesunenra Ykpainu Ne 127/2013 Bix
12,03.2013 yBeneHo B nmito pimeHHss Panm HauioHanbHOi Oe3meku i
ob6opoHu «IIpo HeBimkKgagHi 3axoAu IIOJO0 €BPONENCHKOI iHTerparii
Ykpainu»

Monmanpmie pimeHHs ToaimHboro IpesumnenTta Ykpainu B. @. SIny-

koBuya B auctomani 2013 p. «mocTaBUTU Ha May3y» 3aXOAM €BpoMmeit-

451
5 IIpo 3acaaum BHYTPimIHbOI i 30BHiWHBOI mouiTuku: 3akon VYkpaiumum Bix 01.07.2010,

Ne 2411-VI1. Bidomocmi Bepxoenoi Paou Ykpainu (BBP).2010. Ne 40. Or. 527. C. 570.
52 IIpo BHeceHHs 3MiH 10 JesIKMX 3aKOHIB YKpaiHM MO0 30BHIIHbOMOJITHYHOIO Kypcy
VYkpainu: 3akoH Yidainu Ne 2091_19 Bin. 08.06.2017. Bidomocmi Bepxoenoi Paou (BBP).
2017. Ne 30. Cr. 329.
453 . . " - - .
IIpo HeBiaKJIaaHi 3axoam mono eBpomneiicbKoi iHTerpaumii Ykpainu: Pimenns Paam
HanionanbHoi 6e3nexku i oooponu Bin 12 6epe3ns 2013 p. TIRL: http://zakon2.rada.gov.
ua/laws/show/n0001525-13

454 3a marepianamu Indopmaniiinoro nenrpy €pponeiicekoro Corwo3y. URL: http://imv.nau.

4

edu.ua/uk/euinews/296-eunewssurnmit
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cbKO1 iHTerpauii YkpaiHu crtajlo pe3yJibTaTOM MacCOBUX NPOTECTIB, SKi
nepepociau B «peBojwiilo rizHocTti» 2014 p., a maHidecranii B Kpu-
My Ta Ha Cxoai YKpaiHU 3rofoM Iepepociu y HallioOHAJbHUM KOHQIIKT,
SIKUM cTaB iHTepHaHiOHaJ‘[i30BaHMM455

V eramn,

3 MeTolo JNOCITHEHHSI €KOHOMIiYHOi iHTerpauii inter alia 3a nomo-
MOI0I0 CTBOPEHHS MOIIUOJEHOI Ta BCEOXOIUIIOKYO0I 30HU BiIbHOI TOp-
riBai (3BT) Ak HeBia'eMHOT yacTUHU 1iel Yroau, BiAMoOBiAHO 10 IMpaB Ta
3000B's13aHb, 110 BUMJAMBAIOTH i3 uieHcTBa CTtopiH y CBiTOBIll opraHiza-
uii topriBai (COT), Ta 3a 1O0NMOMOrol0 IMPOKOI peryjsiTOpHOi aaanTa-
1ii KkpaiHaMU-yYyacHULSIMU, OyJIO MiAnucaHo Yroay mpo acouiauiio Mix
YkpaiHowo, 3 onHiei ctopoHUu, Ta €BporneilicbkuM Corw3om, €Bporeii-
CbKHUM CMiBTOBAapUMCTBOM 3 aTOMHOI eHeprii Ta iXHIMU AepxXaBaMu-uJjie-
HaMU, 3 iHIWOi cTopoHu (naii - Yroma Mix YKkpaiHolo Ta €C)456.

IMinnucanus Yroau npo acouiauiio Mix YkpaiHoto Tta €C Bigbynocs
B nBa etanu: 21 Oepe3Hs 2014 p. mignucaHo MOJITUYHY YACTUHY YTOIM,
27 uyepBHs 2014 p. - ekoHoMiuHy. 16 BepecHs 2014 p. BepxosHa Pana
Ykpainu ta €Bponelicbkuii [lapiaMeHT CUHXPOHHO paTudikyBaiu Yro-
ny mpo acouiauito Mmix YkpaiHotoo ta €C. g Yroma 3a cBoiM obGcsiroMm
i TEMaTUYHUM OXOIUIEHHSM € HAaWOUIbIIMM MiXHapOAHO-IPABOBUM JA0-
KYMEHTOM 3a BClO icTOopilo YKpaiHu Ta HaWOiJNIbIIMM MiXXHapOIHUM J0-
TOBOPOM 3 TPEThOK0 KpaiHOIO, KOJNHM-HeOYAb yKiIageHUM EBPOMEChKUM

457
Coro3oMm

Lvova I. How Global Constitutionalism is Related to Domestic Constitutional Conflicts.
Hungarian Yearbook of International and European Law. 2015. Eleven International
Publishing, 2016. P, 386.

Cywmiko O. Yroaa npo acouniauio 3 €C - noporoska3s pepopm / Onekcanap Cymko, Ouabra
3exaincbka, Pooepr Xopouabcbhkuii, Beponika Mosuan, Ipuna Cosonenko, Bikropis Ty-
MeHIOK, Bagum Tproxan. KAS Policy Paper, 2012. URL: http://www.kas.de/ukraine/ukr/
publications/32048/

Yroaa mpo acouiauio Mixk YkKpaiHow, 3 oaHiei croponu, ta €pponeiickkum Cow3om,
€pponeiickkum CniBTOBapUCTBOM 3 ATOMHOI eHeprii Ta iXHiMHM JepKaBaMHu-4YJieHAMH, 3
iHmoi croponu: parudikosano 3akonom Ykpaiuu Bix 16.09.2014 p. Ne 1678-VII. URL:
https://zakon.rada.gov.ua/laws/show/984_011; VYkpaina ta Yrona mpo acouiamio : mo-
HiTOpUHT BUKOHaHHA 32 2014 - I-miBpiuus 2016 poky: 3Bir 'O VYKpaiHCBKOro HeHTpY
eBponeiicbkoi moaituku. URL: http://ucep.org.ua/wp-content/uploads/2016/07/ZVIT.pdf
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MixHapoaHa cHiJibHOTa 3irpaja 3HauyHy poJib y MiATpUMIL MiXHa-
pomHOi TpaBOCYy6'€eKTHOCTI Ta 3aKOHOAABYMX pedopM B YKpaiHi 3a yMOB
aHekcii Kpumy. PerioHanbHi Ta rino0aibHi iHCTUTYIil, KpaiHU-4YJIEeHU
€spormneiicbkoro Coto3y, Cnonydeni lratu Amepuku, Bumierpaacbka
rpyna, Opranizauis iciaMcbkol Koormnepalii Bupasuau cBoio Yepes Y
3B'A3KY 3 3aHETOKOEHICTIO 30pOiIHOIO iHTEPBEHIIIEI0 Ta 3aXMCTOM IIpaB
MmemkaHliB Kpumy 13 6epesnsa 2014 OECP npusynuHuia npoiec BCTy-
ny Pociiicekoi Denepanii yepes ii moxiTuky ctocoBHo YkpaiHu. BomHo-
yac kpaiHu-wieHu OECP Bupimuiy noriuObUTH criBnpaiio 3 YKpaiHoo
[T TOAJbUIOTO 3MillHEHHS! HUHILIHBOI CIiBNpalli, a TAKOX MOAITUTUCS
JNIOCBiTOM 3 HOBUM KEPiBHUIITBOM, 11100 BOHO YCIIillIHO BUPILIKUJIO MOCTA-
JIi TIepes HUM HpO6J‘IeMI/I458

VYV vepBHi 2017 poky «EBpomneicbkuit cyn 3 mpaB JIOAUHUA Odilliii-
HO MiATBEPAWB NMPUNHATTS HAIIOI MpaBOBOI MO3WIii MO TepuIii crpa-
Bi «YKpaiHa npotu Pocii» 3 nmpuBoay ¢akTiB HE3aKOHHOTO TOPYILIEHHS
npaB moauHu B Kpumy»

19 xBiTHga 2017 p. MixHapoaHnuit cyn OOH y l'aasi oronocus cBoe
MpOMiXHe pillleHHs 3a Mo30BOM YKpaiHnu ao Pocii. 3okpema cyn BigMo-
BUB YKpaiHi B HaKJaAeHHI TUMMYacOBMX 3axoliB Ha P® y yacTtuni mo-
30By npo ¢iHaHcyBaHHsS Pocieto tepopusmy. Cyn TakoxX BiIMOBUB Yy
YacTUHI MO30BY IpPO pacoBy AMCKpUMiHallilo Ha ymoBax YKpaiHu. On-
HaK Cyl YacTKOBO 3aJOBOJIbHUB MMO30B, MOCTAHOBUB 3aCTOCYBAaTHU TUM-
yacoBi 3axonu 1o P® 3a nuckpumiHaiilo KpUMCHKOTATapChKOTO HApO.y,
3000B's13aB JaTH JOCTYN OO HaBYAHHS YKPAiHCHKOIO MOBOIO Ta BiTHOB-
JneHHS pobotu Memxiicy. KpiM Toro, cym 3060B's3aB Ykpainy i Pociwo
BUKOHYBAaTHU MiHCbKi YyTOAY B MTOBHOMY 0609131460

OnHMM 3 OCHOBHUX HamnpsMKiB iHTerpaitii Ykpainu no €C € norpu-

MaHHA GBPOHGﬁCLKHX CTaHI[apTiB MiCILI€BOTO caMOBpsdAAyBaHHA Ta IIpPO-

458 Stomanson William R. Crimean Secession in International Law. Hungarian Yearbook of
International and European Law. 2015. Eleven International Publishing, 2016. P. 322.

459 URL:https://humanrights.org.ua/material/sud_u_strasburzi_prijnjiav_pozicijiu_
ukrajini_u_spravi_proti_rosiji_pro_porushennjia_pravJjiudini_v_Ifl-imu_pid_chas_
okupaciji

460 URL: https://ua.112.ua/pontyka/sud-oon-vyznachyv-hrafik-rozhliadu-spravy-ukrainy-
proty-rosii-do-lita-2019-roku-389599.html
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BElEHHSI aJAMiHICTpaTUBHO-TEPUTOpialbHOI 1 MYyHiUuMIaJlbHOI pedopM.
€BponenchbKi CTaHIAPTU MIiCIIEBOTO CAMOBPSAYBaHHS MiCTIThCS B TEKCTi
€BponeicbKoi XxapTii MicLIeBOTO CaMOBpPSIIYBaHHS Ta CHiBBiIHOCSTBCS 3
OCHOBHMMY NMPWHIUIIAMY MiCIIEBOTO CAMOBPSIIYBaHHS.

Y KOHTEKCTi HOBOI KOHCTUTYLiliHOI pedopMU TOCTaIO TMUTAHHS
npo 3arBepaxeHHs1 KoHuemniii pedhopMyBaHHSI MiCLIEBOTO CaMOBpPSIAY-
BaHHS Ta TEpUTOpiadbHOI opraHizauii Bmaagu B Ykpaini. 1 kBiTHg 2014 p.
Kabiner miHicTpiB YKpaiHu npuiimae Po3nopsiikeHHs Mpo CXBajJeHHS
BinmoBinHoi KoHuemniii Ta cTaBUTh 3a pe3yjbTaT MOCUJEHHS MPaBOBOI,
opraHizauiifHOI Ta MaTepiaJbHOI CIMPOMOXHOCTI TEpUTOpPialbHUX TPO-
MaJl, OpraHiB MiClIEBOTO CaMOBpSAYyBaHHS, MPOBAIXEHHS iX MiAIbHOCTI
3 TOTPUMaHHSIM MPUHIUIIIB i TOJTOXeHb €BpoMneiicbKoi xapTii MicueBoro
CaMOBpHHYBaHHH46l

3a miATPpUMKU MiXXHApOJAHMX €KCIEepTiB NMpuiiMaeThcsl 3aKOH YKpai-
wit «TIpo camkuii> sin 14.08.2014 No 1644-VIII**,

OpHielo 3 noMiHaHT 3akoHy «IIpo caHkIii» cTano MoyjoXeHHs CcT. 1:
«CaHKI1ii MOXYTh 3aCTOCOBYBATUCS 3 OOKY YKpaiHM IO BiIHOIIEHHIO IO
iHO3eMHOI AepXaBU, iHO3EMHOT IOPUIMYHOT 0COOU, IOPUIMYHOT O0COOMU,
sIKa 3HAXOAMUTHCS MiJl KOHTPOJEM iHO3€eMHOI IOpUAMYHOI ocoOMu uum i-
3UYHOI 0COOM-Hepe3uieHTa, iHO3eMIIiB, 0Ci0 6e3 rpoMaasiHCTBA, a TAKOX
cy6'eKTiB, SKi 30iiCHIOIOTh TEPOPUCTUUYHY HiSITBHICTb>.

BinnoBinHo nmo 3akoHy, migcTaBaMu Uil 3aCTOCYBaHHS CaHKIIiM €:

1) mii iHOo3eMHOI AepkaBM, iHO3eMHOI I0OpUIAUMYHOI abo (iznuHOi
ocobu, iHMMUX Ccy0'e€KTiB, SIKi CTBOPIOIOTH peajibHi Ta/ab0 TMOTeHIiNHI
3arpo3u HallioHaJbHMM iHTepecaM, HallioHaJbHill Oe3meui, cyBepeHi-
TeTy i TepuTopiajbHiil WiMicHOCTI YKpaiHU, CHPUSIOTH TEPOPUCTUUYHIN
IigApHOCTI Ta/a60 MOPYMIYIOTh MpaBa i ¢cBOOOAM JTIOAUHU i TPOMAISTHU-
Ha, iHTepecu CycHiJIbCcTBa Ta AepXaBU, MPU3BOAITH N0 OKyMalii Tepu-

Topii, eKxcrnpornpialii Yu oOMeXeHHS MpaBa BJIACHOCTI, 3aBIaHHS MallHO-

461 N N
IIpo cxsanennss Konuenuii pepopMyBaHHs MicHeBOro caMOBpPsSIAYBAHHS Ta TEPUTOPiaib-

HoiopraHizauii Biaau B Ykpaini: Po3nopsanxenns KaGinery MinictpiB Ykpainu Ne 333-p
Bin 01.05.2014. Ogiuitinuiic Bichux Ykpainu, 2014. Ne 30. C. 18. Cr. 83,1, Koa akry
72156/2014.

2 IIpo caukuii: 3akon Ykpaium Bix 14.08.2014 Ne 1644-VIII (Penakuis cTaHoM Ha
17.12.2017). Bidomocmi Bepxoenoi Paou (BBP). 2014. J1&40. Cr. 2018.

46.
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BUX BTpaT, CTBOPEHHS MEPENIKOM IJIs CTaJOro eKOHOMIYHOTO PO3BUTKY,
MOBHOIIIHHOTO 3iliCHEHHS TpoMaassHaMU YKpaiHU HaJleXXHUX iM TpaB i
cBoOon;

2) pesoutonii 'eHepanbHoi Acambiei Ta Panu besneku OpraHizaiii
06'egnanux Hauiii;

3) pimieHHs Ta pernameHTH Panu €Bponeiicbkoro Colo3y;

4) ¢akTy mopyuieHb 3arajbHoOi AeKkaapalii npas goauHu, CTaTyTy
Opranizanii O6'enHanux Harriii.

3acTocyBaHHS CaHKIifl TPYHTYETbCSI Ha TPUHLUMAX -3aKOHHOCTI,
MMPO30POCTi, 06'€EKTUBHOCTI, BIIMOBIMHOCTi MeTi Ta e(EKTUBHOCTI.

[MincTtaBow s 3aCTOCYBAaHHS CAaHKIIIl TAKOX € BUMHEHHS iHO3EM-
HOIO JepXaBoOlo, iHO3eMHOI0 IOPUAMUYHOIO 0C000I0, IOPUIUIHOIO OCO-
0010, sIKa 3HAXOMUTHCA il KOHTPOJEM iHO3eMHOI IOPUAUUYHOI ocoOu abo
(¢iznyHO1 0cOOM-HEpe3naeHTa, iHO3eMIlleM, 0c000l0 0e3 IrpoMajsIHCTBA,
a TakKoX cy0'eKTaMu, fAKi 3MiHCHIOIOTh TEPOPMCTUYHY MisIABHICTb, i,
3a3HaYe€HUX y MYyHKTIi | YacTMHU mepuioi Liei cTaTTi, CTOCOBHO iHIIOIL
iHO3eMHOI nepXaBu, rpoMaiasiH abo IOPUANYHUX OCiO OCTAHHBOI.

Yroga npo 30HY BinbHOI TOopriBai Ykpainu 3 €C gk yacTuHa Yro-
oM 1po Acouiamito HaOynra ynHHOCTI 3 1 ciung 2016 poky. 5 OepesHs
2016 poky mo4anauch meperoBopu «Ykpaina-€C», micis Toro sk 22 cidHs
2006 poky Pama minicTpiB 3akopmoHHux cupaB €C sarBepamiia MaHIaT
€BpokoMmicii Ha neperoBopu 3 YKpaiHow npo 0a3oBy yroay, NOKJIUKaHY
3a0€e3MeuynuTH IKiCHO HOBUM, rIuOMMUA hopMaT BIiITHOCUH i MOCHYXUTHU
CTpaTeriyHMM OpPiEHTUPOM y MpoBedeHHI pedopM B YKpaiHi.

27 gepBHs 2016 poky miamumcaHo Yroay IMpo acomialio YKpaiHu 3
€C. IMonituyHa yactTuHa Yroau mnpo Acouianito Ykpainu ta €C Habyna
yrHHOCTI y nuctomani 2016 poky. 11 numus 2017 poxky Paga €C npu-
WHsIa pilieHHS 3aTBEpAMTH YToay Mpo acolliaiito 3 YkpaiHoto Bil iMeHi
€sporneiicbkoro Coro3sy. s moaisi ctana ¢piHaIbHUM KPOKOM Ha HLISIXY
o TTOBHOI1 patudikauii Ta iMmmieMeHTalii Yroau npo acouiauio (3 1 Be-
pecHs 2017 poky), sika Hagajga MOXJUMBICTh YKpaiHi MiATpUMYBaTH TOB-
rOCTPOKOBi BiIHOCMHM y OCHOBHMX HampsiMax. Yroaa mpo Acoliaiiioo
VYkpainu ta €C cTana noBHicTI0O epeKTUBHOIO Mmichas paTudikallii BciMa

kpaiHamu €C.
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3a3HauyeHa MOJis BBAaXAa€TbCS HOBOIO €pPOI B CTAHOBJEHHI MiXHa-
pomHOi mpaBoCcy0'€eKTHOCTI YKpaiHM, OCKIiJbKHM OO IIBOTO MOMEHTY BCi
yroau 3 €C MicTUIM JUIIE MOJOSCEHHS MPO CIiBMpalio Ta CIiBpoOiTHU-
LITBO, a Yroja npo acoliiallito - 11e mepuInii eran iHTerpauii no €Bpomneii-
cbkoro Coro3y.

JokpeMa, 3 METOI0 CIPUSHHS CTPYKTYpHUM pedopmam B YKpaiHi,
3MIiIlTHEHHIO BEPXOBEHCTBA IpaBa MIASIXOM 3abe3meyeHHs MOCTYMYy MO0
MpaBoOCYAls, €BpOTMeiichKa Ta MiXHapodHa CHiNbHOTA BMMarana icToT-
HUX 3MiH 0 3aKOHOJaBCTBa B YAaCTUHIi 3AiliICHEHHS CyIOYUHCTBA. 30-
kpema B Pesomionii, npuitHariii 'enepanbHoo Acambieeto 14 rpynHs
2012 poky 67/97 (3a moknagom IIoctoro komirery (A/67/471)) Bepxo-
BEHCTBO IpaBa Ha HalliOHaJIbHOMY i MiXXkHapoaIHOMY piBHsX, ['eHepanibHa
AcamMb0iiest pu3Baja B 1IbOMY KOHTEKCTi PO3LIMPUTHU Aiajor MiX BciMa
3alliKaBJeHUMU Ai€BUMMU ocoOaMu 3 TUM, OO HalliOHAJIbHI MPIOPUTETU
3HAXOJUJIUCH B MEHTPi MisIMBHOCTI 3 HaJlaHHS NOTIOMOTHU B Taly3i Bepxo-
BEHCTBa NpaBa B ILIJIsAX 3MillTHEHHS BiAMOBIAHOTO MOTEHIlialy Ha Hallio-

. .463
HaJIbHOMY pPIBHI1

3 MeTol0 peajizallii NPUHIIKUNY BEPXOBEHCTBA MpaBa Ta CTBOPEHHS
HaailHOTO MexaHi3My IIOAO0 TMPOTHUAiIi CBaBiNIIO ¥ 3JIOBXMBAHHIO IO-
BHOBaXEHHSIMM OopraHamMu Imy6iaiuHol Biaagu, 2 depBHs 2016 OyB mpu-
WHATUN 3aKOH NIpo BHECEHH S 3MiH 1o KoHcTuTy1ii Ykpainu (1ono npa-
Bocynust, Ne 1401—VIII)464, SIKUM BHECEeHO icToTHi 3MiHu no Posainy VIII
«[TpaBocynns».

BinnosinHo mo 3MmiH y KoHcTutynii Ykpainu, cynoycTpiit OynyeTbes
3a IPpUHIMIIAMU TEPUTOPiaJbHOCTI Ta creliagizanii, BU3Ha4Ya€eTbCS 3aKO-
HoM. BepxoBHuit Cyn € HaiBULIUM CYIOM y CUCTEMIi Cyd0yCcTpolo YKpai-
Hu (ct. 125). Y rpymni 2016 poky 6yno mpuitHaTo 3akoH «IIpo Bumry
Pany MpaBocynasi» (mami - BITP) Ne 1798-VIII, mo 3anpoBanuB HOBUit

cratyc BPII gk emmHOTO OpraHy 3 pO3TASOy BCiX MUTaHb, MOB'SI3aHUX

4
63 Pe3zoawuii, npuiinari TenepanbHow Acamoueew 14 rpyansa 2012 poky [3a mokiaaagom

e j- IIloctoro komirery (A/67/471)] 67/97. BepXxoBeHCTBO NpaBa HA HanioHaJAbHOMY I MixKHa-
poanomy piBusax. uPJI:
PDF/N1248444.pdf?OpenElement:

64 IIpo BHeceHHs 3MiH 1o Koncruryuii Ykpaiun (momo mpasocyansi) : 3akoH YKpaiHu Bin
02.06.2016 p. Ne1401- YII. Bidomocmi Bepxosnoi Padu (BBP). 2016. Ne 28. Or. 532.

4
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i3 IpU3HAYEHHSIM, 3BIIbHEHHSIM CYANIB i 3aCTOCYBAaHHSIM 10 BCiX CYIIiB
NVCUUIUIIHApHOL Bi):lHOBiI[aJ'[LHOCTi465

[Morogumocs i3 O. B. CTpenbuoBolo, 10 KOHCTUTYLiiHA pedopma
2016 p., a takox 3minu go KoHcruryiii Ykpainu 1momo memeHTpaisamii,
SIKi MalOTh HacTaTu B MailOyTHbOMY, (paKTUYHO MpojobiiloBaHi AepxkaBa-
Mu-wieHamMu €C Ta MpsMo MOoB'sA3aHi 3 Yromoio mpo acouiauilo466

B 2015 poui IIpe3unent Ykpainu BHic Ha po3risa BepxoBHoi Paau
3aKOHOMPOEKT Mpo BHeCeHHS 3MiH 1o KoHcTutyuii YkpaiHu mono nae-
ueHTpanizauii Bmanu (peectp. Ne 2217a). 3rinno 3 [MoctanoBoio Bep-
xoBHO1 Panu Ykpainu «I[lpo BKIW0OUYEHHS 0O TMOPSAKY AEHHOTO OpYroi
cecii BepxoBHoi Panu YkpaiHu BOCBMOIO CKJIMKAHHSI 3aKOHOMPOEKTY
npo BHeceHHs 3MiH no KoHcTuTyuii YkpaiHu mono aeleHTpanizaii
Bi1aau i nmpo ioro HampaBiaeHHs no KoHctutyuiitHoro Cymy YkpaiHu»
Bim 16 nunusa 2015 poxky Ne 622-VIII, nist HagaHHS BUCHOBKY LIOJ0 WOTO
BinmoBigHoCTi BuMoram crarteit 157 i 158 Konctutyuii Ykpainu, KoH-
ctutyuitHuit Cyn HamaB HaCTYNTHUN BUCHOBOK:

«Koncturynittnuit Cyn YKpaiHu BBaxae, 110 NMpoONoHOBaHi 3ako-
HompoekToM 3MiHM g0 KoHctutyuii Ykpainu, posmin 11 "I[lpukinmesi
Ta TepexigHi MOJIOXeHHSA", He CIpsAMOBaHIi Ha JIKBigallilo He3alexX-
HOCTi UM Ha MOPYWIEHHS TepUTOpialbHOI LiJicCHOCTI YKpaiHu i He cy-
mepeyath 4. 1 cT. 157 Kouctutyuii Ykpaiam, a came, "KoHcTuTyiis
YKpaiHu He Moxe OyTHM 3MiHeHa, KO 3MiHU, 30KpeMa, CIpsIMOBaHi
Ha JiKkBigalilo He3aJeXHOCTi YM Ha MOPYUIEHHS TepUTOpiaJlbHOI Lijic-

. ., 467
HocTi YkpaiHu"»

IIpo Bumy Pany IIpaBocynns : 3akon YkpainnBin21.12.2016 p. Ne 1798-VIII. Bidomoc-
mi Bepxoenoi Paou (BBP). 2017. Ne 7-8. Cr. 50.

Crpeabuosa O.B. CTaHOBJeHHS i PO3BHTOK aconiaTUBHHUX BilHOCHH Mixk YkKpaiHow Ta
€sponeiicbkuM Co1030M-B KOHTEKCTi KOHCcTHTYNiliHOT pedopmu B Ykpaini. Mixcnapoo-
Huli Konzpec €gponelicvko2o npasa: 36ipH. HayK npaub (M. Oneca, 21-22 kBitua 2017 p.).
Oneca: Penike,2017.356¢.

Bucunosok' Koncruryuiitnoro Cyay YKpainu y cnpasi 3a 3BepHeHHsiM BepxoBHoi Pann
YKpaiHu Npo HaJaHHSI BUCHOBKY HI0J0, Bi/AMOBiAHOCTI 3AaKOHONPOEKTY NPO BHECEHHS 3MiH
no Koncruryuii Ykpainu mono neunedrpanizauii Biaau sumoram crareit 157 i 158 Kou-
cTutyuii Ykpainu Big 30.07.2015. C. 177. URL: htrp://zal{on0.rada.gov.na/laws/show/
v002v710-15/page
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Takox 3a cydJacHUX YMOB IMOBIUIBHOTO JOOPOBIIBHOTO 00'€THAHHS
TepUTOpiaJIbHUX TpoMaa B YKpaiHi Ta 30poliHoi arpecii Ha Cxoni, AUCKY-
ciiiHuM € ct. 133 maHoro 3akoHoImpoekTy: «CuctemMy aaMiHiCTpaTUBHO-
TEPUTOPiaIbHOTO YCTPOlO YKpaiHM CKJanaloTh aaMiHiCTpaTUBHO-TEPU-
TOopiaJbHi OMWMHUIII: TpOMaau, palloHU, perioHu». «Tepurtopisa YkpaiHu
noxineHa Ha rpomanu. [pomana € MEepBUHHOIO ONWHUICID Y- CUCTEMI
aJIMiHICTpaTUBHO-TEPUTOPiaIbHOTO yCTpolo YkpaiHu. Jlekinbka rpoman
CTAaHOBJIATH pailoH. ABToHOMHa Pecny6sika Kpum Ta obaacTi € perio-
HaMu YKpainu». OTxe, moaanblinii po3rasn 3MiHu n1o KoHcTutynii B
YaCTUHI JeLeHTpali3alii € MOXJIUBUM JIMLIE 32 YMOBU 0€3MeKU Ha CXOi
Ykpainu.

3a3zHayeHe pillleHHSI OTpUMajao HEOJHO3HAYHY peakllilo y CYCITijib-
cTBi. 3okpema, Ha aymKy B. M. lllanoBana, ronimHs nisabHicTh KoHcTH-
tyuiiHoro Cyay HeraTMBHO MO3HayMujach Ha JeTiTUMHOCTI OCHOBHOTO
3aKOHy468

3HavYHOIO MOJi€l0 B TAKOMY KOHTEKCTi cTajno MpUUHATTS 13 num-
Hs 2017 poky 3akoHy YkpaiHu «I[Ipo Kouncturyuitinuit Cyn YkpaiHu»
Ne 2136-VIII, sakuit 3aminuB 3akoH Ykpainu «[lpo KonctutyuiitHuit
Cyn» Bin 16.10.1996 Ne 422/96-BP*®, - "

HoBuM 3akoHoM Oyrno BimHOBIeHO 3B's30K KoHcTuTynitHoro Cymy
3 iHIIUMMU cyaaMu B YKpaiHi, BBOAUBCS iHCTUTYT KOHCTUTYLiHOI cKap-
ra, To0TO cKapru Ha cynepedyHocTi KoHcTuTyuii 3acTocoBaHOMY B KiH-
LIEBOMY CYIOBOMY pillleHHi 3aKOHY NMpPU BUUYEpIaHHiI BCiX iHIIMX Hallio-
HaJlbHUX 32C00iB TPaBOBOTO 3aXUCTY.

Jokpema ct. 151 KoHcTutyuii YKpaiHu B pemakuii 3akoHy
Ne 1401 -VIIT Bix 02.06.2016 BcTaHOBJeHO MpaBo KOHCTUTYIifiHOTO
Cyny 3a 3BepHeHHsIM [lpesupeHTta, abo He MeHue 45 penyratiB Panum,

abo KabGiHery MiHicTpiB YKpaiHu HamaBaTu BUCHOBKM TMpPO BiATNOBiA-

JesarenbHocTh KOHCTHTYHHMOHHOro cyJa HEraTHBHO OTPaXkKaeTcs HAa JETHTHMHOCTH
OcHoBHOro 3akoHa, - 3kc-cyabss KC IIlanosan. URL: https://censor.net.ua/news/394902/
deyatelnost_konstitutsionnogo_s*uda_negativno_otrajaetsya”.naJegitimnosti_
osnovnogo_zalcona_ekssudya_ks

IIpo Koncruryuiitunii Cyn : 3akon Ykpainu Ne 2136-VIII Bin 13.07.2017. Bidomocmi
Bepxoenoi Padu (BBP), 2017. Ne 35. Cr. 376.
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HicTb KoHcTuTylii YKpaiHu YMHHMUX MiXHapOJHUX NOTOBOpPIiB ab0 THX,
wo BHocATbcd N0 BepxoBHoi Panu YkpaiHu Ui HagaHHS 3TOOM Ha iX
000B's13K0BicTh. Takox KOHCTHUTYWiMHUI cynl Mae KOMIIETCHIIIO TIepe-
[JISIAaTH pillleHHs, Mo Habpadu YMHHOCTI, KO0 BOHUW I'PYHTYIOThCS Ha
3aCTOCYBaHHI 3aKOHiB, sKi cymnepeyaTb KoHcTuTylii YKpaiHu; 30kpema
BBOAUTHCS NpaBo KoHcturyuilinHoro Cyny BU3HayaTU KOHCTUTYLIHHICTh
MMPOTIOHOBAHUX JUISI BUHECEHHS MUTAaHb HAa BCEYKPATHCHKUI pedepeHIyM
3 HAapOJHOI1 iHiHiaTI/IBI/I47O

26 'kBiTHg 2018 poky Oyno yxBameHo pimeHHsT KoHCTUTYLiiiHOTO
Cyny YKpaiHu y crnpaBi 3a KOHCTUTYUIMHUM TOAZAHHSIM 57-MU Hapoj-
HUX JenyTaTiB YKpaiHu mono BianoBimHocTi KoHctutyuii Ykpainu 3a-
koHy Ykpainu «[Ipo Bceykpaincbkuii pepepeHaym» Ne 4-p/2018. Cyn
BU3HAB HEKOHCTUTYUilHicTh 3akoHy YkpaiHu «I[Ipo BceykpaiHCbKUii
pedbepennym» Big 6 nuctomnama 2012 poky Ne 5475-VI 3i 3miHamu, TOO-
TO «...YXBajJeHe pillleHHs, - K 3a3HAaYMB Y CBOIll OKpeMilt nyMIui cyans
I[.J. CnigeHnko, - ...KOHUENTyaAbHO 0a3yeThcsl Ha MepeBiplli HOpM BCTa-
HoByieHOi KoHcTUTYIi€I0 YKpaiHU Mpoueaypu po3risay Ta yXBajaeHHs, i
OKpEeMMX HOPM 1LIboTOo 3aKOHY OTXe, ycboro 3a aBa Micsii KoHcTuTyiii-
Huit Cyan YKpaiHU MPUHIIMIIOBO 3MiHMB CBOIO BJIAaCHY NMPaKTUKy Ha TMpo-
TUJIEXHY 0€3 3a3HauyeHHS MPUYUH JJsd Takoi 3MiHU. Y LUbOMY BUIAAKY
CIIil MTOCTAaBUTHU 3aNMUTAHHS, YU MMOBUHEH B3araji OpraH KOHCTUTYLiNHO-
ro KOHTPOJIIO CHiyBaTH BAACHill MpaKTUIli, i Y4 MOXe BiH ii 3MiHIOBaTH.
BinnmoBinb Ha 1i 3anuTaHHs € cCTBepAHOI0. Tak, opraH KOHCTUTYLiAHOTO
KOHTPOJIIO MOBUHEH CJIiIyBaTHU BJIAaCHii MpakKTUIli, OCKiIbKM MOTO pillleH-
HS MaIOTh MpeleNeHTHU I XapaKTep I HallioHATbHOI TPaBOBOI CUCTEMHU
yepe3 CBOIO0 3HAUYILICTh. AJKE KOXHE pillleHHSI TAKOTO OpraHy MiCTUTh
TIyMadeHHs KOHCTUTYLii. [I[pyyomMy B TaKkOMy BUTIaIKy HeMa€ 3HauYeHHS,
SIKi 1€ TAyMauyeHHs - Ka3yaJlbHi Y4 HOPMATUBHi, OCKIJIbKM UIETHCS MPO
HaJiJIeHHS TeBHUM CEHCOM HOPM OCHOBHOTO 3akKOHY. YU MoXe 3MiHIOBa-

THUCh CEHC HOPM KOHCTUTYLii? O4yeBUIHO, 1m0 Moxe. OmHaK AJS 1LIbOTO

3akonom Ne 2136-Vin nepeadaueHo nozdoasiaeHHs Ilpe3unenra, mapaamenty i 3'i3ny
cyanis npasa 3BinbHATH cyaniB KoncruryuniiiHoro Cyny - cyans 3moxe OyTH 3BiJIbHeHUIit

TiJIbKM 32 pilieHHsM He meHme 2/3 ckaany KC.
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noTpiOHi MeBHi yMoBU. SIK MpaBuI0, TaKi yMOBU BUHUKAIOTh Yepe3 3Ha-
YHi TPOMiXKHU Yacy, KOJIU HOPMU KOHCTUTYILIi 3aJUIIAI0OTHCS CTAOIIbHU-
MU, a CYCIiJIbHi BITHOCUHM 3HAYHO 3MiHIOIOThHCA. A CKpaBUM MPUKIAAOM
Takoi cuTyauii € npaktuka BepxopHoro Cyny CIIA, Konu BiH Ha miacra-
Bi TiymaueHHs onHiei i Tiei )X Hopmu Konctutyuii CIIA BuU3HaB cerpe-
rauilo KOHCTUTYLINHOIO, a MOTiM HEKOHCTUTYLiltHOIO0. OaHaK IS 1IbOTO
MOBUHHO OYyJI0O MUHYTU MOHAJ MiBCTONITTS Ta CYTTEBO 3MIHUTUCH CTaB-
JIeHHS Yy colliyMi go cerperanii. OTxe,,opraH KOHCTUTYLiiHOTO KOHT-
pOJII0 MOXe 3MIHUTHU CBOIO MPaKTUKY, OJHAK JJIS LIbOTO MOTPiOHI CYTTEBI

.o 471
O6CTaBI/IHI/I, 1 BIH IOBMHEH Ha HUX BKa3aTu»

Jnsa MiXHapoIHOI MpaBoCcy6'eKTHOCTI YKpaiHM aKkTyaJbHUM BGaya-
€TbCSl 3aKPiMJIEHHS MPUHLUINY TPAHCHApPEHTHOCTI HA KOHCTUTYLiHHOMY
piBHi. OCHOBHI (yHKIii TpaHCTTapeHTHOCTI okpecyeHi B KonBeH11ii Panu
€Bponu npo focTym g0 odiuniiHux nokymMeHTiB (#5,2009), B gaxiii Binmo-
BilHO 3aKpiMnJjeHo MpaBo JIOAMHU i TPOMaAsIHUHA HA TOCTYN A0 OQiliii-
HUX TOKYMEHTIiB. ¥ 3a3HaueHiil KoHBeHIii TpaHCTIapeHTHICTh BOAYAETh-
cs K KJII0YOBa XapaKTepUCTUKA HAJIEXHOTO BPSAyBaHHS Ta iHAUKATOD
TOTO, YU € CYCIIiILCTBO BiIBEPTO NEMOKPATUYHUM i TUIIOPATICTUYHUM.
Ile TakoX € iCTOTHUM JIJII CaMOPO3BUTKY HApOdiB i peanizallii OCHOBHUX
npaB JoaAuHU. OOMeXeHHS 3a3HAaYEeHOTO MpaBa NO3BOJSIETHCS TiIbKHU
3 METOl0, 3aXMCTY IEeBHUX iHTepeciB HallioHaJlbHOI Oe3MeKu, 3aXUCTy
abo mpuBaTHocti. [IpaBo Ha mocTyn a0 oiuiiHUX MTOKYMEHTIB TaKoOX
MOCUJIIOE JIETITUMHICTh OpTaHiB MyOJiYHOI BJaAM Ta NOBipy A0 HUX B
oyax rpomManacbkocTi. KoHBeHIliSI BCTaHOBJIOE€ MiHiMajJbHi CTaHIAapTH,
1o MaloTh OyTH 3aCTOCOBAHI MpPU peanizalii foctyny no odiuidHuUX n0-
KYMeHTIB ((opMyasapu Ta mjaTta 3a JOCTYN A0 OilifHUX TOKYMEHTIB),
Mneperyasii Mpoueniypu Ta JOJAaTKOBi 3aXooM, a TaKOoX BOHa mependayae
THYYKiCTb, IO JO3BOJUTh HalliOHAJbHOMY 3aKOHOJAaBCTBY HE TiJIbKU MO-
OyoyBaTH HOTO Ha LIMX 3acalax, ajie i HajaTu lie OUIbIIUNA AOCTYN OO
opiniiHUX TOKYMEHTIB.

4 Cainenko I.]I. «HeopaHe noJjie» yKpaiHChHOTO KOHCTHTYHiOHANiI3MYy. locBin kpu3u 2007
POKY: aHaJi3 Ta TeHneHuii. Jepucaea i npago : 36ipHuK HayKoBuX npans. IO puauyni i mo-
ditnyni HayKu. Bunyck 39. K.: In-T nepxasuinpasaim. B.M. Kopenskoro HAH Ykpaiunu,
2008. 760 c.
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Baxnusicte KoHBeHIIii MigKpecnoeTbCcss TUM, 1O B Hill 3a3Haya-
e€Tbci: «.. .KOHCTUTYLIl, HAlliOHa/JIbHI 3aKOHU Ta IOPUCMPYNEHLis MO BCiii
€Bpori 3apa3 BU3HAIOTh MPaBO Ha AJOCTYN A0 OPilifHUX TOKYMEHTIB... i
Ile TPaBO TaKOX 3HAYHUM YMHOM BU3HAETHCS Ha MiXXHapOAHOMY PiBHI».
Oco6nuBicte KoHBeH1ii Mojisirae B ToMy, 110 BOHA llle He HaOyJia YMH-
HoOCTi, anxe ajas ii patudikaiii HeoOxinHa 3roga 10 nepkaB-4yjeHiB abo
He-uneHiB Pagu €pponu. 2 xoBTHA 2013 poky B Pesonrouii 1954 (2013)
I[TapnameHTchbka AcaMbies 3akiaukana aepxaB go Patudikaiii 3a3Haue-
Hoi KonBeHuii. 12 kBiTHs 2018 p. Ykpaina nignucana KouBeHuito Pagu

c ey . 472
€Bponu mMpo NocTyn A0 oPiniiHUX TOKYMEHTIB

[ligBoasiuM MiACyMKU OOCHIIXEHHs, BapTo MiAKPECIUTH, IO 3a-
rpo3u uoao neMmokpatuuHoi TpaHcdopmanii YkpaiHu, sIKi OKpeciuB
I.. CnineHko necsiThb poKiB TOMy473, HasBHIi i ChOTOIHI, a caMe:

1) B YkpaiHi i1 goci BiacyTHili HayKOBUI MiAXid 10 MPOBENEHHS pe-
¢dopMm (Hanmpukiam, MmeauyHa pedopMma, rneHciiHa peopma ToILO - ABT.);

2) HasiBHi nMpoOJieMM YCTAaHOBYOTO XapakTepy (a caMme, AUCKpeIu-
Tauisa pisnbHocti opraHiB Baaau - HA3K, HABY ra iH.);

3) mnpoOJysieMH HASIBHOCTI BEJUMKOI KiJIbKOCTi MpPaBOBMX JJAKYH KOH-
CTUTYLIMHOTO Ta MiAKOHCTUTYLIIHHOTO PiBHS.

[IpobremaTka MiXHapOIHOI MPaBOCYO'€KTHOCTI YKpaiHM TOTpe-
Oye monmanbmoi HAYyKOBOT PO3POOKY HIISIXOM MEPEOCMUCIEHHS CyJacHUX
NOKTPUHAJIbHUX HanbaHb i3 BpaxyBaHHSIM JIiHIHHO-iCTOPUYHOIO IigX0-
Iy 10 BUBYEHHS MPAKTUKU MiXKHAPOJHO-TIPABOBUX BiMIHOCHWH, 3 METOIO
CTBOPEHHS A€PXaBHOCTI, B IKili MaHy€ NPUHIMIHU 3aXUCTY NpPaB JIOIUHU
Ta IeMOKpaTii, BEpXOBEHCTBO IpaBa.

[ &

4n The Council of Europe Convention on Access to Official Documents (27, November 2008,
No 205, 2009), URL: https://wvw.coe.int/en/web/conventions/full-list/-/conventions/
treaty/205; Kocken Joris. Assessing the Complex Normative Pluralism hi Humanitarian
Crises: do local norms matter? Humanitarian Action : Global, Regional and Domestic
Legal Responses /edited by A, Zwitter, C.K. Lamont, H-J. Heintze, J. Herman. Cambridge
University Press,2015.

473 Cainenko I./I. «HeopaHe nmojie» yKpaiHCbKOro KOHCTHTYHioHadi3mMy. JlocBin kpusu 2007
POKY: aHajdi3 Ta TeHaeHnuii. /[epxaga i npaBo : 30ipuuK HaykKoBuX npaus. O puanysi i no-
gituudi Hayku. Bunyck 39. K.: In-T nep:xxasu i npaBa im. B.M. Kopeuskoro HAH VYkpaiuu,
2008. 760 c.
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5.2. Ykpaina sK cy0'eKkT
iHTerpaniiiHoro npaBa Ta Mi2kKHaAapOJHOTO
KOHCTUTYHIHHOro mpasa

HoBiTHBOIO prCcOI0 CydyacCHUX MiKHapOJHUX BiTHOCUH € Oe3yMOBHa
aKTUBi3allis MisIIbHOCTI MiXIEep>XXaBHUX iHTerpaliiHUX YTBOPEHb, IO
B TOMY 4YHMCIi mependavyae BHYTPIillIHi opraHisauiiiHi TpaHcdopmaillii 3
METOI0 MPOTUCTOSIHHSI ICHYIOUMM 30BHIIIHIM BUKJIUKaM. MixaepxkaBHi
iHTerpamiiiHi 06'eTHaAaHHS ChOTOIHI CTAaJlM aKTUBHUMU CYy0'€KTaMU MiX-
HApOOHOTO IpaBa, 3TaTHUMU CaMOCTiiHO CTBOPIOBATU HOPMU MiXHa-
pPOIHOTO MpaBa, KPiM TOTO BOHU MoYanu HabyBaTW HOBUX NMOBHOBaXeHb
Ta GYHKIIIH.

Oco0JIMBICTIO OCTaHHIX JIBOX pOKIB J€p>XaBOTBOPEHHSI YKpaiHU
OyJio MOIOJaHHS B MPaBOCBITOMOCTI CYCMiJIbCTBA MOTJIMOJIEHOTO MPOTU-
piuys MiX MiXHapoOIHMMHU TIpaBUJIaMHU, SKi paHille HiKMM HauyeOTO He
3amepevyBainch, i MPUHIUIIAMU, SKUMU KpaiHU* KepylOTbCsS B peajb-
HuXx nigx. Taki MOHSATTS, K «IPOMaAsSIHCTBO», «HApOAHUI CyBepeHi-
TeT», «TepuTOpiajlbHa IIJICHICTb», «HE3aCTOCYBAHHSI CHUJU», <«IpaBoO-
Cy0'€eKTHICTh IepXaBU», «MiXKHapOJAHAa BiAMTOBiTalbHICTh» 3MIHMIM CBIilt
MOYATKOBUY CEHC i MOoTpeOyBain Mepersay.

3a TakuX eKCTPAOPAWHAPHUX YMOB TPIOPUTETOM PO3BUTKY Cydac-
HOI MpaBOBOi JepXXaBU cTaB OajaHC B3aEMOBIIHOCUH MiX JepXaBHOIO
BJIAZOI0 B IIIIOMY Ta BJIaZOl0 OKPeMUX YaCTWUH TEepUTOpii AepXaBu, 3a-
JUTSI TIOMOJTAHHSI MOXJIMBUX BHYTPIlIHIX i MiXKHAPOAHUX KOHMIIKTiB.

3okpeMa, TepuTOpialbHa oOpraHizallisi Bjaau B YKpaiHi CbOroi-
Hi XapakKTepuU3yeTeCcss TUM, 110 OKpeMi, GyHKIIil MyOoaidyHOI BIagu, IO
3MIMCHIOIOThCST NepXaBowo, IepelaHo MiXAepXaBHUM OO0'€THAHHSIM.
VYV T1oit yac gk myO6aiyHa Biaga B YKpaiHi MOBMHHA peayli3oByBaTUCh He
TiITBKK B MeXaxX MisiIbHOCTI OpraHiB nepkaBHOI Bjiaau, aje W B Mexax
B3a€MOJil HeoepXaBHUX CAMOBPSIIHUX CUCTEM He Ha yMOBax «Bsiama-
PIOBAaHHS-TIIKOPEHHsI», 2 HA yMOBaX «ONMTUMalbHe KEPiBHUIITBO-KOMII-

. . 474 .
POMICHE MIAINOPAAKOBYBaHHA» . BanOByIO‘{I/I npouecu AJEKOMYHI13allll

474
Kocken Joris. Assessing the Complex Normative Pluralism in Humanitarian Crises:

do local norms matter? Humanitarian Action: Global, Regional and Domestic Legal

Responses. Cambridge University Press, 2015.
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Ta JAelueHTpaiizalii, 0coO0JMBOro ceHcy HaOyBae ajaekBaTHa peakxlilis
NepXaBHUX OpPraHiB BJaJAMd Ha 3aJ0BOJIEHHS Pi3HUX iHTepeciB iHAUBIIIB
(TepuTOpiaJbHUX TpOMaj) Ta iX CMiBBiAHOIIEHHS 3 iHTepecaMu Jaepxka-
BU B LIiToMy. MiclueBe caMoBpsiiyBaHHSI B YKpaiHi HaOyBa€ Bce OiblIOi
BaXJMBOCTI K HaWOMMXUYWil OO HaceJleHHS BUI HapONOBIANIs, 3a-
BISIKM SIKOMY peali3yeThCsl KOHCTUTYUillHE MpaBo IrpoMaAsiH Ha ydyacTb
B ynpaBJliHHi aepxaBHUMM cripaBamu (cT.ct. 5, 38, 140 KoHcTuTyii
YKpaIHI/I)475.

B yMoBax monosiaHHS KpU30BUX ABUIL B YKpaiHi Ta aganTauii ykpa-
T{HCHKOTO 3aKOHONIABCTBA B Taly3i 3aXUCTY JIOJACHKUX MPaB A0 €BPOTEH-
ChKUMX CTAaHIAPTiB TAapaHTYBAHHS MpaB JIOAWHY i TPOMaJsIHUHA, 3pOCTAE
3HAYEeHHSI HOpMaTHUBHO-TIPaBOBOI perjaaMeHTalii myoJaiYHO1 caMOBpPSIIHOT
BJIQV Ta BU3HAHHS NePXKaBOIO iHTEpeCiB TepUTOPialbHUX TPOMAI.

Ha micueBomy piBHi HalOibll MPOOJEMHUMHU 3aJUIIAIOTHCS TH-
TaHHS JOTPUMAaHHS COlliaJlbHUX MpaB JIOAMHU (MpaBO Ha TiTHUN piBEHb
KUTTS Ta COUiaJibHUN PO3BUTOK JIIOAMHU) Ta MOJITUYHUX MpaB (IOTpU-
MaHHS MiXHapOIHUX BUOOPUYUX CTaHI[apTiB476, npaBa Ha 00'eIHaHHS,
npaBa Ha iH(opMmallilo), a TaKoX BU3HAYHOIO 3aJIMIIAETHCS peasizallis
3aXMCTy TIPaB BJIaCHOCTI Ta BUKJIIOUYHUX aBTOPCHKUX NMPaB. AKTyaTbHUMU
CTalOTh MUTAHHS KYJbTYPHOI aHTPOIOJIOTii Ta eTHOrpadii, AoTpUMaHHS
npaB OiXeHIIiB, HalliOHAJbHMUX MEHIIUH i KOpiHHUX HapodiB. OcTaHHIM
yacoMm yce Oinplle BUEHUX 3BEPTalOTh yBary Ha JHOKTPUHY HOPMAaTUB-
HOTO TUTIOpaNi3My, IIO caMe TOPKA€ThCS MUTAHHS MiABUIIEHHS TIOBa-
TU JIETITUMHOCTI OKpPEMMX TPYIl iHTEpecCiB i HeaoMmylueHHsS KOHQIIIKTIB
iHTepeciB €THIYHUX TPYyIN MpU NMPUUHATTI MyOJaidYHOIO aaMiHicTpalli€lo

. . 477
YIpaBIiHChKUX PillleHb y KPU30BUX yMOBaX

KoncTuryuis Ykpainu: 3akon Ykpainu Bix 28.06.1996 p.No254x/%-BP. Bidomocmi Bep-
xoenoiPaou Ykpainu. 1996. Ne 30. Or. 141.

Baiimypatos M.O., Kodpman B.SI. Mixkuapoaui BUOOpYi cTaHIapTH: mpaBoBa mpupoja,
3MiCTOBHA Ta CHCTEMHAa XapaKTePHUCTHKA, AKTYa/IbHi NUTAaHHs iMIieMeHTanii B 3aKOHO-
naBcTBo YKpainu : moHorpadis./ 3a pen. F0.0.Bonomunna. Cymu : YHiBepCHUTETChbKA KHU-
ra, 2012.230 c.

CaBuuaM.B. I'no6anizauis npaBa Ta nepcneKTHUBU MiKHAPOJAHOI0 KOHCTIYUiiiHOTO mpa-

Ba. Konepec mi. IpOOHO20 ma €@p icbko2o npaea : 30. HaykoBux mpaub (M. Opeca,
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IneHTudikaunisa ocobiuBoCcTeld HOPM i MPUHUUIIIB MiXHaApOIHOTO
ImpaBa cTajla 00OB'SI3KOBOI0 YMOBOIO MiITPUMKH MHPY Ta CTaOiNbHOCTI
He TiJIbKM B KpaiHax €BpomneicbKOro KOHTUHEHTY, a 1 y BCiX IepxkaBax
cBiTy. BogHoUac xapakTepHOIO PUCOIO K IJIsI MiXKHapOAHOTO TpaBa, Tak
i 1ns mpaBa €C crana kareropisi «kpusa». [Ipouecu «iHTerpauis-ae3iH-
Terpalisi» MiAHSJIM HE TUIbKWM NMUTAHHS HiBEeJIIOBAaHHS KPU3OBUX SIBUILL
3apanu 3abe3mevyeHHS GYHIAMEHTaJIbHUX IpaB JIOAUHU B JAepXaBax-
kpaiHax €C, He3asexHo Big ¢opMm mpaBiaiHHS, aje 1 MOCTaBUJIU HOBE
MUTAHHS - SIKOMY CTaHIapTy W igeany CbOTOAHI MOBWHHA BiANOBigaTU
KOXHa €BpoTeiichbKa nepxkana.

3a cydyacHUX yMOB peanizamisg imei o006'eTIHaHHS €BPOMENCHKUX
nepxkaB Ta iX TJiIHa B3a€EMOIisI MOXJIMUBA JUIIEe 32 YMOBU TOTPUMAHHS
MPUHINITIB BEPXOBEHCTBA MIpaBa, AeMOKpaTii, MpaB JIOAWHU, TPUHIUIIIB
MpOMOpUiiiHOCTI Ta cyOCcuIiapHOCTi, TpaHCIIApPEHTHOCTI TOIILO.

Ax 3a3Havae pociainHuus Epika ne BeT, KOHCTUTYWiHUI Tiaxix no
MiXXHapOIHUX OpraHi3aliii BKa3ye Ha Te, WO iX TOBHOBaXE€HHS MOBUHHI
peanizoByBaTUCh Y BiAMOBIAHOCTI 3 YITKUMU MPaBOBUMU OOMEXEHHSIMU,
B OCOOJIMBOCTiI 3 TUMM, LIO BCTAaHOBJIEHI B iX OCHOBOMOJIOXHUX IOKY-

478
MEHTax

VY 1boMy acrnekTi 3aXMCT BiJl CBaBUIJIS Ta OOMEXEHHS yMHpaBJiH-
HSI TIpaBOM TMepenbadyeHi MPUHIIMIIOM BEPXOBEHCTBA npaBa479, o BU-
CTyIMa€e OCHOBOIO KOHCTUTYLilHOI Teopii HiHHOCTEW i KOHCTUTYLiHHOI
ITEHTUYHOCTI.

Ax caymHo 3ayBaxye BIiTUYM3HSIHUN pociaigHuk M. B. CaBuuH,
«[IPaBOBUU TUIIOPaAi3M Yy KOHCTUTYUiIHHOMY MpaBi NOrIUOTIOETHCS MPO-
O0JileMaMU KOHCTUTYILiMHOT ifeHTUYHOCTi». [ToroguMocs, 1o mis Ykpai-

HU, sika GOKYCYETHCS HAa NOKTPUHI KOHCTUTYIIITHOTO MAaTPioTU3My, BapTo

25-26 TtpaBus 2018 poky). Oneca : Han. yu-t «OaecbKa opuauuHa akaaemis»; Denike,
2018,312 c.

De Wet Erika. The International Constitutional Order. International and Comparative Law
Quarterly. 2006. Vol. 55. P. 51-76,

Peters A. Compensatory Constitutionalism: The Function and Potential of Fundamental
International Norms and Structures. 19 Leiden Journal of International Law. 2009. Ne 3.
P. 579.
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BpaxoByBaTH, 1o, 3a M. B. CaBUMHUM, «MOAHUI KOHUEMNT HalliOHAIb-
HOI Iep>XXaBHOCTi CIUPAETHCSI caMe Ha caMOOYTHICTb MpaBOBOi TpaauILii
KOHKPETHOT Jlep}](aBI/I»480

TepMiH «KOHCTUTYLifiHA iMIEHTUYHICTb» NYyXe ILIBUIAKO HaOyB IIO-
MyJSIPHOCTI B IOPUAMYHUX KOJIAaX | HAMTOBHUBCS CyYaCHUM 3HAYEHHSIM, B
0COOJMBOCTI MpU aHaNi3i HallioOHaJbHUX MpPaBOBUX cucteM. KoHcTury-
LifiHaA iTIEeHTUYHICTh BU3ZHAUYAETHCS SIK B iHTepnpeTtalii Panu €Bponu, Tak
i B iHTepmnpeTalii €Bponeiicbkoro C0103y481

BapTo 3ayBaxXuTu, 110 KOHCTUTYULillHA iI€eHTUYHICTb AepXkaB-uje-
HiB €C TaKoX B3a€EMOTNOB'sI3aHa 3 MPUHIIUIIOM BepXOoBeHCTBa ImpaBa €C
i TOBHOBaXEHHIMU 11010 TAymMaueHHs nmpaBa Cynom €C. Xoua cama Mo-
neab €Bponeiicbkoro Colo3y He € MOBHicTIO ycrajleHolo, €C Bimirpae
poJib rao6ajbHOTO aKTopa482, 110 MAa€ HaMeTi BceOiuHe CIIpUSTHHS A0TpU-
MaHHIO IPUHIIMITY BEPXOBEHCTBA MMpaBa, B TOMY YHUCIi 32 paxyHOK (op-
MmyBaHHs ['mo6anbHoi cTparerii €C. KoHcTuTylifiHA iT€HTUYHICTDL Aep-
XKaB-4JIeHiB MOpoaua 3HAaYHI KOHCTUTYIilHI KOH(I)JIiKTI/I483 Ta HaTpyry B
KOHCTUTYLIHHOMY I0pUCAMKIIIHHOMY MpoOILieci IK Ha HallioHaJAbHOMY, TakK
i Ha perioHanbHOMY piBHsX ([Tonbia, YropmuHa, «bpexksit»). [Tutanus
O6e3mexu, caMOBU3HAUYEHHS Ta CYBEPEHITEeTY MOCTaId Ha OMHOMY Baxkeli
3 KOHCTUTYLiMHOIO iI€HTUYHICTIO B Mpolieci 3aMillleHHsI €BporneiicbKoi
Crparerii besmexu (2003) na I'mo6ansuy Crparerito €C (2016), mo mo-
CTaE€ sK 3amopykKa 6e3meku rpoMaassH €Bponu

480 . . . 192
Casund M.B. '106anisanis npaBa Ta nepcneKTHBU MiXKHAPOJAHOr0 KOHCTUTYUiHOro mpa-

Ba. Kowuepec mi IpOOHO20 ma €6p icbk020 npaeéa : 30. HaykoBux mpaup (M. Opneca,

25-26 TpaBus 2018 poky). Oneca : Hau. yu-t «Ojaecska wpuauyHa akanemis»; denike,
2018. 312 c.

81 Varga, Andras Zs. Constitutional Identity as Interpreted by the Council of Europe and the
EuropanUnion (2016) HYTEL 385; Besselink, L.F.M., (2010). National and constitutional
identity before and after Lisbon Utrecht Law Review 6(3) 36-49.

482 QCT £/lorosopy npo €C 3a3HAYAETHCA NPO «HAUIOHAIBHY KOHCTUTYLiliHy Tpaauuio» R 3
art. 6 TEU «Fundamental rights, as guaranteed by European Convention for the Protection
of Human Rights and Fundamental Freedoms as they result from the constitutional
traditions common to the Member States, shall contstitute to general principles of the
.Union's law».

483 Cywko O, Ta iH. Yroaa npo acouianiio 3 €C - goporoska3s pedpopm. KAS Policy Paper,
2012. URL: http://www.kas.de/ulcraine/ukr/ publications/32048/

484 . .
Cepernna C. KOHCTHTYIHMOHHBIA NPONECC H KOHCTUTYHHMOHHASI MIAEHTHYHOCTh. Legea si
viata. 2015. C. 88.
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KoHcTuTylifiHa iI€HTUYHICTH Ma€e pi3Hi Bapiallil B 3aJeXHOCTI Big
ICTOPUYHUX i TOJITUYHUX YMOB PO3BUTKY JlepXKaB, KOHCTUTYLiHHUX MO-
neyieit i Mmomesel MpUAHATTS KOHCTUTYILi

JokpeMa, KOHCTUTYIiliHA igeHTUYHicTb VYKpaiHu o0OyMoOBJeHa
00'eKTUBHOI0 HeoOximHicTI0O 3MiH 1o KoHcTuTyuii YKpainu, B 0co6iu-
BOCTi LIOJO MUTaHb AelleHTpali3alii Ta BU3HaAaYE€HHS MOBHOBaxeHb KoH-
ctutyuiiitHoro Cyny YkpaiHu

HeoOxinHicTh BpaxyBaHHSI KOHCTUTYLiHHOI iI€EHTUYHOCTI 0OyMOB-
JeHa TUM ¢akToM, 110 Ha cboroaHi Koncturyniinuit Cyn YKpainu € Haii-
BaXJIUBIIIMM OPraHOM, SIKUI MOXe CTBOPUTH TAaPMOHIUHUIL 3B'I30K MixX
npaBoM €C i OcHoBHUM 3aKOHOM YKpaiHU, a TAKOX CIIPSITA CTBOPEHHIO
BiIMMOBIMIHUX YMOB JIJIT BUKOHAHHS 000B'SI3KiB, 110 BUIIJMBAIOTh 3 €Bpo-
MeficbKOi KOHBEHILil MpaB JIOAUHMU.

ClylIHO10 € AyMKa NPOBiIHOTO BiTUM3HSIHOTrO nociainHuka M. B. Cas-
YuHa, 1O «...KOHCTUTYLIAHY iI€HTUYHICTh HaAM CJill OOPOHUTHU i MpU-
MHOXYBAaTH. .. OCKiJIbKM YKpaiHa Ma€e MOCICTH YijibHE i MOBaXxHe Micle B
icTopii CBITOBOro KOHCTUTYIIOHANi3My, METOIO SIKOTO € BiIbHUN pPO3BU-
TOK iHAMBiZa y TapMOHIii i3 mpupoxo Ta BcecBiTOM»487

OTxe, oOpaHMil YKpaiHOIO KypCc Ha €BpOiHTerpalilo Ta HeoOXil-
HiCThb TPOBEAEHHS MOAAJbIIUX COILiaTbHO-€KOHOMIYHUX pedopMm B
YkpaiHi miaTBepaXy€e cTaTyapHe 3HaueHHS (bOpMYBaHHS BJIACHOI KOMIIe-
teH1ii KoncrurynitHoro Cyny YkpaiHu.

3okpeMa, BiAKpUTICTb, Mpo3opicTh (TpaHcmapeHTHiICTH) i Tmependa-
YyBaHICTb y MiIJIBHOCTiI OpraHiB MiClIeBOro CaMOBpPSIAYBaHHSI € OCHOBHHU-
MU TPUHIUTIAMY Ta HAMPSIMKaMU NeMOKPAaTUYHOTO BPSAYBaHHS cydac-
Hol aepxaBu. BpaxoBytouu ICTOTHiI 3MiHM B 3aKOHOIABCTBi YKpaiHu 3a
OCTaHHIi IBa POKU, OCOOJUBOTO 3HAYEHHsI HAaOyBa€ TaKOX YECHICTb i Bi-
pHicTbh MyOJIiYHUX CIYXOOBIIIB y clipaBaX, 110 CTOCYIOThCS MPaBO3acTo-
COBHOI HisIBHOCTI, a caMme - peaji3allisi MexaHi3MiB HalaHHS HUMU KOH-
CYJNBTATUBHUX MOCHIYT i CIIPUSIHHS y9acTi TPOMaJAsH B YXBaJleHHi pillleHb.

485 Casyun M. B. KoHcTurynionaniszm i mpupoaa kKoHcTuryuii : moHorpadis. Yxkropoxa :
«JIipa»,2009. C. 35.

486 Casuud M.B. Koucmumyuitini innoeauii ma eipuicme rxoncmumyuii. URL: http://uchika.
m.ua/konstimcijni-mnovaciyi-ta-virmste-konstitaciyi.h

487 IIpo Koncruryuiitnuit Cyn : 3akon Ykpainu Big 13.07.2017 p. Ne 2136-VIII. BinomocTti
Bepxosuoi Paau (BBP). 2017. Ne 35. Cr, 376.
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IMepmopsnHUM acrekToM 3abe3medyeHHs] MPUHLUIY MIPO30POCTi €
Te, IO IPOMAASTHA MAIOTh MPABO NOCTYMY A0 iHdDOopMaIil om0 MpuitHsI-
TUX pillleHb opraHamMu IyOJIiYHOI BJaAM, a TaAKOX OKPEMO BUIIISETHCS
HEOOXiIHICTh HalaHHS MOXJIMUBOCTI TPOMaAsiHaAM AOCHIAUTHU Ta OLIHUTHU
NpakTU4YHi Ail 3 BUKOHAHHS LUX pilieHb. 3 ypaxyBaHHSM NPOBEIEHHS
B YKpaiHi KOHCTUTYLIiMHOT Ta MyHiUMMajJdbHOI peddopMU BapToO MpPOIO-
BXYyBaTu YHidiKalilo HOPMaTUBHO-TPABOBOTO pETyJIOBaHHS CUCTEMU
nyoaiuHol Bi1aau B YKpaiHi. [locuneHHs mpolleciB aeleHTpanizauii ak-
Tyaji3ye MUTaHHS peaJsizalii nmpaBa AOCTyNny TrpoMalsiH no iHdopmallii
y BATanKax, KOJW TPOMaasSHU BBaXaloTh, IIO iX mMpaBa Oyao MOpyHIeHO
NPOTUTIPABHUMU IisIMU YU O€3MisSITbHICTIO 3 OOKY IEepXaBHUX CIYyXOOB-
1iB 200 mocanoBUX 0Ci® MiclLIeBOro CaMOBPSAYyBaHHS.

VY takux BUMagkax ocoOJIMBOTO 3HAUeHHSI HaOyBa€e BTOPMHHA Tpa-
BOBa JOMOMOTa TpoMalsHaM LIOA0 iHTepIpeTallii Ta TIyMayeHHS HOpP-
MaTUBHO-TIpaBOBUX aKTiB, HaJlaHHS iHCTPYKIiil 31 ckjlagaHHs ckapr abo
iHIIMX 3BepHEHb TpoMasiH, abo 3ailicHeHHs [lomanbiivx KOMYHiKaliit 3
MyGMiYHUMU CIYyXOOBISIMU 3 MUTAaHb MOPYIIEHOTO MpaBa.

BoueBuab, mo YkKpaiHa okpeciauia s cebe Kypc Ha €BpoaTjaH-
TUYHY iHTerpaiimo Ta MPOJOBXYE MPOIEC Y3TOMXEeHHS YKPaiHChKOTO 3a-
KOHOJABCTBA B Tajy3i 3aXHUCTy JIOACHKHUX MpaB 3 €BPOMENCHKUMU CTaH-
napTaM¥ TapaHTYBaHHS TpaB JIOAWHY i TpPOMaIsSHUHA.

Y pamkax anmanTauii yKpaiHCbKOrO 3aKOHOJAaBCTBa 10 3aKOHOJAaB-
cTBa €Bporeiicbkoro Colo3y 0CoOJIMBO BaXJIMBOro ceHCy HaOyBae 3a-
Oe3rneyeHHs colliaJlbHUX MpaB JIOAMHU (MIpaBo Ha TiIAHUN piBEHb XUTTSI
Ta colliaJIbHUNM PO3BUTOK), MOJITUYHUX TMpaB (HOTPpUMaHHS MiXHapoa-
HUX BUOOPYMX CTaHIApTiB, MpaBa Ha 00'€IHaHHs), 3aXKMCT IpaB Bilac-
HOCTi Ta BUKJIIOYHUX aBTOPCHKUX MpPaB TOIIO.

Ax caymHo 3ayBaxye npod. C. KamikiH, y pesyiabTaTi €Bporei-
3alii mpaBa B pi3HUX perioHax CBiTY BUHUKA€ OiJblll rapMOHi30BaHUU
npaBOBUUN NpocCTip, i Ha ioro 6a3i ¢GoOpMyIOTHCS BiTHOCHO OIHOPiAHI
perioHanbHi iHTeTpalliliHi opraHi3allii, siKi, CBOEI0 Yeproio, B3aeMoIepe-
TUHAIOTHCS T4 TOTMOBHIOIOTH OXHA OIHY

488 N $9¢ .
Kamkin C. IHTerpaumne npaBo sAK KOHUEHTPOBAHE BUPAXKEHHS NOPIBHAJBHOIO nmpasa.

Ilopienaavne npasosnasécmeo. 2012. Ne 3-4. C. 314-315.
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3'IBASIOTBCA OpraHizamii, pi3Hi 3a ¢GopMol0, CIPAMOBAHICTIO Ta
piBHEM iHTerpallii, 30kKkpeMa i Ha MoCTpaAsiHCbKOMY IpocTopi. BoHu y
CBOill B3a€EMOJil CIMPUSIOTH CTBOPEHHIO HOBOi, OJIbII CHpaBeaJIUBOI Ta
30a/JaHCOBAHOI MOJILEHTPUYHOI CTPYKTYypU cBiTy. Ha iboMy rpyHTI no-
YUHaAETbCSI (PopMyBaHHSA 3arajibHOiI Teopii iHTerpauiiHoro mpasa, a 3 ii
BUKOPUCTAHHSIM MOXYTb CTBOPIOBATUCS TIPOTPECUBHI «3arajlbHO LIUBIJi-
3aliiiHi» okpeMi cpepu rapMOHiI30BaAaHOTO MPAaBOBOTO PETYJIIOBAHHS.

HayxoBeupr O..0O. Tepsi 3ayBaxye, 1o iHTerpaiiiiHe NmpaBo po3-
TJISITAETHCS K CYKYIHICTh MPaBOBUX HOPM, IO PEryTlOIOTh CYCHiNbHI
BIIHOCUHU y cdepi iHTerpauiitHoi AigabHOCTI. K KOMIIJIeKCHA ranay3b,
iHTerpallifine mpaBo GOPMYETHCS 3 YpaxXyBaHHSIM MPaBOBUX HOPM iHIIUX
rajy3eil TpaBa i IpaBOBUX HOPM, BCTAHOBJIEHUX CIellialbHUM iHTerpa-
HiiHUM 3211(01{0;[21130'[130M489

[IpeaMeToM iHTerpauiiHOro nmpasa € iHTerpauiliHi BIJTHOCUHHU Ta iX
MpaBOBe PETYJIIOBAHHS OCHOBHUMMY ¥ iHIIUMU KOMIUIEKCHUMY Taly3sIMU
IpaBa Ta CIelliaJbHUM iHTeTpaliiHUM 3aKoHomaBcTBOM. O6'e€KTHU iHTe-
rpauiiiHoro mpasa - ue cepa BiITHOCUH, a TAKOX SIBUIIA, Ha SIKi CKEpO-
BaHa iHTerpalifiHa IisIAbHICTbD.

Cy6'ekTaMu iHTerpalifHOTO TpaBa BUCTYIAKOTh YYaCHUKHU iHTe-
rpauiiHoi misIIbHOCTI, IO MalOTb MpaBO3daTHiCTb. BoHM MoOiISIOTH-
cs1 Ha ¢i3WyHi Ta WOPUIUMYHI OCOOM, a TaKOX HepXaBu” AepkaBHi Ta
MYHIIMTIadbHi YTBOPEHHS, IO SK CYy0'€KTH rOCHOAapChKoi AisIBHOCTI
MPUPIBHIOIOTHCS N0 IOPUAUYHUX OCiO, OCKiJIbKM MalOTh MpaBa i BUKOHY-
I0Th 00OB'I3KU IOPUAMIHOI ocobu. [HTerpalmiifHe MpaBo BUKOPUCTOBYE
KOMIUIEKCHUI METOJ, IO € MOENHAHHIM METONIB pi3HUX Tayy3eii mpasa.
KoMmninekcHuit xapakTep iHTeTrpallilHOro nmpaBa Ta KOMIUIEKCHICTh MOTO
METOAy BU3HAYalOTh HaAsIBHICTh B iHTErpaliiHOMY TIpaBi €JIeMEeHTIB sIK
MPUBATHOTO, TakK i My0OJiYHOTrO Mpaga.

C. KamkiH Bu3Hava€e iHTerpaliliHe MpaBo SIK CYKYIMHICTh IOpUIAY-
HUX HOPM, IO PEeryJioloTh CYCIiJIbHI BiIHOCHUHM, SIKi CKJIANalOThCSl B

Mpoleci BHYTPilIHbOAEPXaBHOI Ta MiXHapoaHOI iHTerpaiii. Lleit Mix-

Tep3i O.0. Inmeepauitinuii npouec: 3acadu np 20 pezy s. URL: http://vuzlib.
com/content/view/1372/92/
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rajy3eBUil KOMIUJIEKC HOPM TIpaBa HaJeXWUTh OO Pi3HUX MPaBOBUX CHUC-
TeM, rajayseil i mpaBoBuUx iHcTUTYTiB. Hayka iHTerpamiitHoro mpasa, 3a
C. Kamkinum, - 11e cucteMa 3HaHb NP0 OKpPEMi iHTerpallifiHi mpaBoIo-
pSAAKM Ta Mpo iHTerpaliiiHe mMpaBo 3arajoM. ii METOIO € BHUBYEHHS 3a-
KOHOMipHOCTe!l i MPpUHLMUIIB MPaBOBOTO peryjlOBaHHS Pi3HUX IMPOSBiB
iHTerpaiii, 110 € OCHOBOIO 3arajbHOI Teopii iHTerpauiiHOro npasa, sika
bopmyeThes.

[Morogumock, 1o oaHoyacHO 3 (GOPMYBAHHSAM IHTErpaliiHOTO
npaBa MOXe BigOyBaTHcsl Npoliec «iHTerpauii iHTerpauiii» - To6To Ilo-
CTYTIOBE 3JIUTTS Ta B3a€EMHE MeperieTeHHs Pi3HUX perioHalbHUX NeMO-
KpaTUYHUX iHTerpauiiHuX opraHizauiil B KibKa MaclITaOHIilIUX, a TO-
TiM, MOXJMBO, - i B OIHY riao0anbHy iHTerpaiito. BoHa i craHe Oinbil
B3aEMOpETYJIbOBAHUM, a TOMY Oifbll BiAMOBIAHUM iHTEpecaM BEJIUKUX
CIJIBHOT JIIOJIEH, MPOLIECOM PO3BUTKY TJioOai3alrii.

Csoelo yeproto C KamikiH 3a3Havae, 1o Ha 0a3i peanizallii 3arajib-
HUX 3aKOHOMipHOCTeI iHTerpaliiHOro nmpasa Ta B3aEMOii pi3HUX popMm
iHTerpaiii # iHTerpauiiHuUX yrpynoBaHb y Pi3HUX perioHax CBiTy Moxe
MOCTYNOBO peajizoByBaTucs nependaueHa . Kantom TenaeHuist no dop-
MYyBaHHS$ Tr100albHOro MpaBa Halloi IMBidi3alii.

Takox Ha nymky mnpodecopa C. KamkiHa, HaliBaXJIMBIlIOTO 3Ha-
YyeHHs HaOyBae TeHAEHIis N0 «KOHCTUTYyLiOHanii3alii» iHTerpauiiHoro
npaBa, sKa HalsicKkpaBillle BUpaxeHa B po3BUTKY IpaBa €C i miarpumy-
€TbCSl IHCTUTYLiOHAi3ali€l0 iHTerpalliiHUX MPaBOMOPSIKIB, 110 BUIB-
JISETHCS Y CTBOPEHHI B iHTerpaliiHUX YTBOPEHHSX, SKi (popMyloTbhcs,
CYMiAPSITHUX CUCTEeM IMOJiJy Ta B3a€EMOJil Bjal y BUIJSIAI iHCTUTYTIB i
opraHiB (30KpeMa i HagHalliOHaJIbHUX), 110 3a0e3MeYyI0Th iX e(heKTUBHE
dyHKIiOHYBaHHS Ta CaMOpO3BHTOK490. e,

BaxnauBum (akTopoM KOHCTUTYIiOHaMi3allii iHTerpaliitHoro npasa
€ PO3BUTOK KOHCTHUTYIiOHANICTCHhKUX iflell HaTaHHS HOBOTO BaXJIMBOTO
3HAYeHHSI MPUHIIMIIAM TIpaBa - MPUHIIMIIAM BEPXOBEHCTBA MpaBa, He3a-

CTOCYBaHHA CUIIH, HeMOKpaTiI TOLIO.

Kamkin C. InTerpauiiiHe npaBo sik KOHHEHTPOBaHe BUPaXKeHHs MOPiBHAJIBHOrO mpasa.
IlopiBusabHe npaBo3HaBcTBO. 2012. Ne 3-4. C. 314-315.
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3arajqbHOBIIOMO, 110 PO3BUTOK JAEMOKpPaTUYHUX IMpolieciB BinOyBa-
€TbCY MapajiesibHO 3i 3MiHAMU LIIHHOCTEH i mependavyae BUILi BUMOTH 10
MmyoJiyHOro yrnpaBiiHHS AepXaBolo, B 0OCOOJMBOCTI 3a CyBOpUX YaciB.

Kpusa B Ykpaini nokasana, mjo ckjiaagHoOILli y BIAHOCMHAaX MiX Irpo-
MajasiHaMU Ta ypsaoM YKpaiHu (1o Oyna BUKIMKAHI 3HAUHUM TMOPYILIEH -
HSM TIpaB JIIOJWHU) TIEPEPOCTU Yy MACUBHI IeMOHCTpalii mo BCiil KpaiHi
Ta MpU3BeEJU A0 KOHDIIKTY, 110 cTaB iHTepHalioHanizoBaHuM. Ha nanui
MOMEHT KJIOYOBUM aCTEeKTOM IMOAATBIIOTO PO3BUTKY Ta NeMOKpaTu3alii
nepXaBHOI clyxx0u B YKpaiHi € ii pearyBaHHsI Ha NMoTpeOU TpoMausiH,
HacaMmImepel, Yy poO3yMiHHi TOro, 110 ypsI € BiANMOBiZaJbHUM 3a CBOI Aii.
Hapon YkpaiHnu xouye 3HaTH, 110 iX MpaBa BiAMOBIAHO 10 HalliOHAJbLHOTO
Ta MiXXHapOAHOTO MpaBa CYNPOBOJXYIOTHCS BiAMOBIAHUMU aaMiHicTpa-
TUBHUMM Tociayramu. Yepes 1e rpoMaasiHu YKpaiHU Bce Oiiblie Tpu-
IiASIOTH YBaru 3a0e3nevyeHHIo MPUHIIMNY Ha iHdopMallilo Mpo ypsaoBy
MOJITUKY, TpaBy NPOTECTYyBATU Ta TMpaBy OyTW 3axXUIIEHWM BiJ TMOpy-
IeHb CBOIX Mpas.

Crt. 64 Koncruryuii YKpaiHu 3akpilliioe, 110 KOHCTUTYLIiiHI Ipa-
Ba i cBOOOIM JMIONMHU i TpOMaIsiIHMHA HE MOXYTh OYyTU OOMeXeHi, KpiMm
BUIMANKiB, nmependayeHux KoHctutyuieo YkpaiHu. B ymMoBax BOEHHOTO
a60 HaI3BUYAWHOTO CTAaHY MOXYTh BCTAHOBIIOBATHCH OKpeMi OOMeXeH-
Hs TpaB i CBOOOJ i3 3a3HAYEHHSIM CTPOKY il IMX oOMexeHb. He MoXyTh
OyTu oOMeXeHi nmpaBa i cBoOoau, nependaveHi crarramu 24, 25, 27, 28,
29,40,51,52, 55,56, 57, 58,59,60,61,62,63 uiei Koucturyuii. Crarrs
55 KoHcTuTyuii YKpaiHu miaTBepAXY€E, 1O MpaBa JIOAWHU i TpOMaasIHU-

Ha 3aXuU1IalTbCAa CyooOM

[ly6niyHe mpaBo YKkpaiHu (B 0COOIMBOCTiI aaMiHiCTpaTHUBHE MpPaBo)
X0o4ya W poO3MBaBA€ETHLCSI 3a YMOB iHTepHallioHai3auii, riaobani3aitii, €B-
poreicbKoi iHTerpaiii, ramodaibHOI HEBU3HAYEHOCTi, ajie BCe X 3a YMOB
HalioHaJllbHOI KpU3u. BaxX1MBOpo3ymiTH, 110 3a 3a3HAaYE€HUX YMOB «HOBI
migxonu Tpeda MoeaHyBaTU TaKUM YMHOM, IO i €BPOMEUCHKUM, i MiX-
HapoJHUI BIUIMB MOXe Oyae iHTeprnpeToOBaAaHO Ta OpraHi3oBaHO y YiTKUU
(opmaT agMiHicTpaTUBHOTO MpaBa, IKMH MoXe OyTM BUKOPUCTOBAHO He
491

Kouncruryuis Ykpainu: 3akon Yipainm Bin28.06.1996 p. Ne 254k/96-BP. Bidomocmi Bep-
xo06noi Padu Ykpainu. 1996. Ne 30. Cr. 141.
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TiTbKU IJIs1 30BHIIIHUX, ajie ¥ IS BHYTpillHiX nmoTrped. BapTto kpaie
IIyKaTW CTTOCOOW BCTAaHOBJIEHHS MPaBOBUX CTAHIAAPTIB, M0 TPEACTABISI-
I0Th OB HiX 3araJibHUM MiHIMaJbHUM PiBEHb aAMiHiICTPAaTUBHOTO 3a-
XUCTY Ta aAMiHiCTpaTUBHOI e(peKTUBHOCTI Ta l'[pOI[YKTI/IBHOCTi»492

Jnst mpuBeneHHS MOJOXEHb YKPAiHCHhKOTO 3aKOHOIABCTBA Y Billlo-
BIIHICTh 10 MoJiokeHHb KoHcTuTyuii YKpaiHu Ta moaanbiuoi aganTtanii
3aKOHOIaBCcTBa YKpaiHu go 3akoHomaBcTBa €C, 2 uepBHs 2016 poky
BepxoBHa Pana Ykpainu yxsanuna 3akoH «[Ipo BHeceHHs 3MiH 10 KoH-
CTUTYUIil YKpaiHu (1on0 HpaBOCY}.‘L}IH)»493. Takox y 1eii neHb BepxoBHa
Pana npuitnsana 3akon Ykpainu «[Ipo cymoycTpiii i ctatyc cynaiB», 4um
Bill3HaYMJacCh MoAisl 3aBNpoBagKeHHs icTOTHIX 3MiH y NTpaBoOBiil cucteMi
YKpa'iHI/I494. -

VYnepuie 3a cBolo ictopiio icHyBaHHa KoHcTutyuis Ykpainu orpu-
MaJjia CTaTTio, SKa 3aKpimmia, Mo «3 MeTOl0 3aXMCTy IIpaB, CBOOOI Ta
iHTepeciB ocobu y cdepi nmyOoTiuyHO-TIpaBOBUX BiTHOCUH AilOTh aaMiHi-
cTpaTuBHi cynu» (ctr. 125 KoHctutyuii YKpainu).

Konekc anMiHiCTpaTMBHOTO CYyIOYMHCTBA YKpaiHU - 116 OCHOBHUM
MpaBOBUU JOKYMEHT, IO BU3HAYA€E IOPUCAMKIIIIO Ta TOBHOBAaXEHHS ajl-
MiHICTPaTUBHUX CY[iB, BCTAHOBIIOE MTOPSAOK 3MiiCHEHHSI CYyIOUYNHCTBA B
aJMiHicTpaTuBHUX cynax (cT 1 KACY)493. KACY Bu3Hauae agMiHicTpa-
TUBHUH Cyd K Cyd, 1O KoMIeTeHLii sikoro uuMm KoaekcoM BigHeceHO
pO3rJsi i BUpillIeHHST aiMiHICTpaTUBHUX CIpaB, a caMe - NyOJidYHO-TIpa-
BOBHUX CITOPiB, MiJg AKUMU MA€ETHCS Ha yBasi cIip,, y SKoMy:xoya 6 oaHa
CTOpOHA 3[iliCHIOE MyOAiYHO-BIaAHI yIIpaBAiHChKiI (GYHKIIii, B TOMY YnC-
JIi Ha BUKOHAHHS NeJIeTOBaHUX MTOBHOBAXEHb, i CIip BUHUK y 3B'SI3KY 3
BUKOHAHHSM a00 HEBUKOHAHHSIM TaKOI0 CTOPOHOIO 3a3HaYeHUX PyHKITili;

abo xoya 0 o/JHa CTOpOHA HajJa€ aJAMiHICTpAaTUBHI MOCHYTM Ha MiIcTaBi

492 Marcusson Lena. The Internationalization of Administrative Law. In Administrative law
beyond the states. Nordic Prespectives, Martinus LijhofPublishers : Liber, 2013. P. 29.

493 . w - .
IIpo BHecenHus 3Mmin 10 Koncturyuii Ykpainm (mono mpaBocyansi) : 3akoH YKpainum Bijg

02.06.2016 p. Ne 1401-Vnl. Bizomocri Bepxosnoi Paau (BBP). 2016. Ne28. cr. 532.

94 Mpo cyaoycrpiii Ta cTatye cyanis : 3akon Vicpainn six 02.06.2016 p. Ne 1402-VIIL. Bino-
mocTti Bepxosuoi Paau (BBP). 2016. Ne 31. Cr. 545.

45 Koaekc agMiHiCTPaTHBHOrO CynouyMHCTBa YKpainu Ne 2747—TV, 6 JMNHA 2005, W R 2005,
Ne 35—36, Ne 37,446, 3 non. URL: http://zakon.rada.go.v.ua/cgi-bin/laws/main.cgi>
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3aKOHONIaBCTBA, SIKe YIMTOBHOBaXYye a00 3000B'sI3y€e HaaBaTH Taki MOCIy-
T BUKJIIOYHO cy0'€KTa BIAJHUX MTOBHOBAXEeHb, i CIIip BUHUK Y 3B'SI3KY 3
HaZaHHSIM ab0 HeHaJaHHSIM TaKOI CTOPOHOIO 3a3HAYEHWX MOCTYT; X04a
6 olHa CTOpPOHA € Cy0'€eKTOM BUOOPYOTO Tpoliecy abo mpoiecy pedepeH-
IyMy, i CTip BUHUK y 3B'A3KY 3 MOPYIIEHHAM ii MpaB y TaKOMY Tpolieci 3
60Ky cy0'eKTa BIaAHUX MOBHOBaxXeHb a00 iHIIOI ocobu (c1. 4 KACY).

3rinHo cr. 124 KoHcTtuTyuii Ykpainu, npaBocyans B YKpaiHi 3miii-
CHIOIOTh BUKIIIOYHO cyau. JeneryBaHHs (YHKIi cyniB, a TaKoX Mpu-
BJIaCHEHHS IUX QYHKIIN iHIIMMU opraHamMu abo mocajgoBUMuU ocobaMu,
He nomnyckaeTbes. KOpucnukilisa cyniB MOMIUPIOETHCS Ha OYAb-SIKUIA IOpU-
IUYHUH CITip i Oyab-sIKe KpuMiHalbHe OOBMHYBaueHHs. Y mepeadayeHuX
3aKOHOM BUIMAJKaX CyIu PO3TIAAA0Th TaKOX iHIII crmpaBu. 3aKOHOM
MOXe OyTH BHU3HAYEeHUWI OOOB'SI3KOBUU MOCYTOBUIl MOPSIOK YpErymio-
BaHHS CIIOPY. ,.  *%

3a mepiox 2014-2016 pp. y anMiHiCTpaTMBHOMY CYIOYMHCTBI BimOy-
auch 3HauHi 3miHu. 30 tpaBHs 2014 poky BepxoBHa Paga Ykpainu yxsa-
nuna 3MiHu 1o 3akKoHy YkpaiHu «[Ipo GixeH1iB Ta 0ci®, 110 MoTpedyroTh
IOJAaTKOBOTO ab0 TUMYAacCOBOTO 3aXI/ICTy»496. 3a3HauyeHUil TPaBOBUI aKT
pO3IIUPIOE TIepeTik YMOB, 3a SKMMU 0coba MOXe OTPUMATUIOMATKOBY
MiATPUMKY.

CratucTuka aaMiHiCTpaTUBHUX CKapr, TMOJaHWX TpoMaIsHaMu
VYxpainu, miarBepauia, 110 aaMiHiCTpaTUBHE CYIOYMHCTBO B YKpaiHi
(yHKLiOHY€E 32 YMOB collieTalbHUX BUKJIUKIB i MOCTiHHUX 3MiH y aami-
HiCTpaTMBHOMY 3aKOHOABCTBI.

11 xBiTHs 2014 poky HabyB umHHOCTIi 3akoH Ykpainu Ne 4378-1
«[Tpo BimHOBJEHHS MOBIpU OO CyAOBOi Biaau B YKpaiHi». 3aKoH 3a0e3-
neuye crBopeHHs CnenianbHoi Kowmicii Bumroi Pangu IlpaBocyaas, sika
HaJileHa MMOBHOBaXXE€HHSIMU TMPOTSITOM OJHOTO POKY IIIOAO MPOBENEHHS

. 497
€K3aME€HYBaHHA Cyda1B

IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo GixkeHuis Ta ocid, axki norpedyTh KoaaT-
KOBOIo 200 TUMYACOBOrO 3aXHCTy»: 3akoH Ykpainu Ne 992-VIII Bin 4 nrororo 2016 poky.
Bidomocmi Bepxoenoi Paou (BBP). 2016. Ne 12. Cr. 134.
Ilpo BinHOBAeHHs NOBipu A0 cynoBoiBiaaau: 3akoH Ykpainu Ne 1188-VII Bixn 08.04.2014.
Bidomocmi Bepxoenoi Paou (BBP). 2014. Ne 23. Cr. 870.
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12 ciung 2015 poky Oyna 3aTtBepaxeHa CTpaTerisi CTaJloro po3BUTKY
Ykpainu Ha nepioa go 2020 pOKy498. OcHOBHaA MeTa 3a3HAa4Y€HOT0 JIOKY-
MEHTY - TMPEACTaBUTU OCHOBHUU MiIXif O MOCSITHEHHS €BPOTENUCHKUX
CTaHAApPTiB XUTTS Ta TiAHOTO Micls y cBiTi st YKkpainu. Crtpareris me-
penbavae 62 pedbopMu Ta BU3HaYae 25 iHAMKATOPIB IJIs YCIIIIIHOTO IEP-
KaBHOTO PO3BUTKY.

4 yepBHs 2016 poky Oymo 3arBepmxeHo Ili1aH mpaBOl HMiATPUMKH
pedopm B YkpaiHi (ITnaH 3akoHOIaBYOTO 3aKpillIeHHS pe(bopM)499.

3Ha4yHi 3MiHU B CMCTEMi aAMiHiCTPaTUBHOIO CYIOYMHCTBaA YKpai-
HM TIOB'SI3aHi 3 HAOYTTAM UYMHHOCTI HoBoro 3akoHy Ykpainu «IIpo
NepXaBHY cny)K6y»500. JazHauyeHuit 3aKoH HaOyB YMHHOCTI | TpaBHS
2016 poky Ta Hajmae 4iTKe PO3MEXYBAaHHs aIMiHICTPaTUBHHUX 1 IIOJi-
TUYHUX Tocaa. 3akoH YkpaiHu «Ilpo mepxaBHY cly>XO0y» BCTaAaHOBJIOE
HOBIi KaTeropii my0JiuyHNUX CAyXO0O0BIIiB, SIKi BUKOHYIOTh (PYyHKILii, Ha SKi
He po3MoBCIOAXYEThCs cdepa 3akoHy. Ha momatok, HoBMU 3akoH 3a-
OOpOHSIE WjeHaM ypsay OyTU yjeHaMM ab0 KepiBHUKAMM TOJITUUHUX
napriit i npuiiMaTH y4yacTh y MepeaBUOOpPHUX KaMmMmaHisgx. OmHOYacHO
BapToO 3ayBaXWUTH, IO BIIHOCHO CyYacCHUX YMOB TMPOBEIEHHS oTlepalii
00'eTHaHUX CHJI B YKpaiHi iMIIJIeMeHTallisI TOJ0XeHb 3aKOHY IMOTpebye
NOJaTKOBUX PO3'SCHEHD.

[TonoxeHHs HOBOro 3aKOHY MOXYTb BUKJIMKATU Oe€3yiy cKapr A0
aJMiHicTpaTUBHOTrO cyny YKpaiHU 3 OOKY JOepXKaBHUX CIyXOOBIIiB, SIKi
BIIMOBJISIIOTHCSI TIpalloBaTH yepe3 icToTHU 3MiHM yMoB mipaili. Hanpuk-
nman, 9. 3 cr. 3 3akony Ne 889-VIII BusHavyae mocaau, sKi He HaleXaTh
0 Toca Ha aepXaBHil ciyxk0i, rmepesik sIKux 0yJo 3HAaYHO 3BYXXEHO MO

. 1
BimHOMmeHHO 10 3aKoHy Ne 3 72350 .

498 Ilpo cTpaTeriio cTanoro po3BuTKy «YKpaina-2020»: Yka3 [Ipe3unenra Ykpainu Ne,5/2015
Big 12.01.2015. Odiuiinui eicnux Ilpezudenma Yxpainu.20\5., Ne 2. Cr. 154.

499 Ilpo niaH 3aKoHOAaBYOro 3a0e3neyeHHs pedopm B Ykpaini: [loctranosa Bepxosuoi Paau
Vkpaian Ne 509-Vni Bin 04.06.2015. Bidomocmi Bepxoenoi Paou (BBP. 2015. Ne 31.
Or. 297.

500 Ilpo nepxaBHy cayx0y: 3akon Ykpainu Ne 889-VHI Bix 10.12.2015. Bidomocmi Bepxo-
6noi Paou (BBP). 2016. Ne 4. Cr. 43.

o Ilpo nepxkaBHy cayxk0y: 3akon Ykpainu Ne 3723-XII Bix 16.12.1993. Bidomocmi Bepxoe-
Hoi Paou (BBP). 1993. Ne 52. Cr. 490 (3aKoH BTpaTuB YMHHiCThHa miacTaBi 3akony
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KoHcturyniitna pedopma 2016 poky nmepenbauymia JdikBigaiiro Bu-
LIOTO aAMiHICTPaTUBHOTO cyly YKpaiHu 02

AnIMiHicTpaTMBHE CYIOYMHCTBO YKpaiHM 0a3yeTbCcs Ha (pyHIamMeH-
TaJbHUX NPUHIMIAX, IO MICTATHCS B HACTYMHUX NMPABOBUX JTOKYMEH-
tax: Koncrutyuii Ykpainu, Koaekci agmMiHicTpaTUBHOTO CyIOYMHCTBa
VYxpainu, 3akoHi Ykpainu «[Ipo cymoycTpiii i cTatyc cyamiB» Ta iHIIMX
HOPMAaTUBHO-TIPAaBOBMX aKTax. AIMiHICTpaTUBHI CyaM Bce 1€ 3ajulla-
I0TbCSI OCHOBHUM CY0'€KTOM aIMiHiCTPAaTUBHOTO KOHTPOJIO 32 AiIMU YU
0e3MisIIbHICTIO JepXXaBHUX OpPTraHiB i MyOJiYHUX CIYXOOBILiB.

OcHOBHUMHU 3acagaMu (NMPUHIMIIAMM) aJAMiHICTPAaTUBHOIO CYIO-
YUHCTBA, €:

1) BEpXOBEHCTBO IpaBa;

2) piBHiCTBh yCiX yYaCHMKIiB CYIOBOTO IMpoliecy Tepel 3aKOHOM i
CyIOM;

3) raacHicThb i BIIKPUTICTh CYIOBOrO Mpolecy Ta Horo rnmoBHe ¢ikcy-
BaHHS TEXHIYHUMHU 3acobami;

4) 3MarajpHiCTh CTOPiH, AMCITO3UTUBHICTD Ta odililiHe 3'ICYyBaHHS
BCiX 00CTaBUH y CIpaBi;

5) 060B'SI3KOBICTh CYAOBOTO pilllecHHS;

6) 3abe3mevyeHHs IpaBa Ha aNeJaSiHUI eperisj CIpaBu;

7) 3abe3nevyeHHs TpaBa Ha KacalliiHe OCKap>XXeHHs CyJA0BOr0 pillleH-
HST y BUTaAKaX, BU3HAUYEHUX 3aKOHOM;

8) pO3yMHICTb CTPOKIB pO3IJSIAY CIIpaBU CYIOM;

9) HEMPUNMYCTUMICTb 3JIOBXMBAHHS MPOLECYaJTbHUMU IPaBaAMU;

10) BinmikoayBaHHS CYyIOBMX BUTpAT (Pi3MYHUX Ta OPUIUYHUX OCiO,
Ha KOPUCTb SIKUX yXBajeHe cynoBe pimeHHs, (cT. 7 Komgekcy anmiHicTpa-

TUBHOTO CYIOYMHCTBA YKpaiHu).

Ne 889-Vni (889-19) Bix 10.12.2015, kpim crarri 37, o 3aCTOCOBYETHCA 10 0Ci0, 3a3Ha-
gyenux y mynkrax 10 i 12 posaminy XI 3akony N 889-VIII (889-19) Bix 10.12.2015. BBP.
20i 6. JIi! 4. Cr. 43.

Analytical brief by the Centre of Policy and Legal Reforms (June, 2016). URL: <http://
pravo.org.ua/en/news/20871593-analytical-brief-by-cplr-and-rpr-on-conducting-the-
constitutional-reforni-june-2016>
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3akoH Ykpainu «I[1po BHeceHH s 3MiH 1o KoHcTuTylii Ykpainu (1omno
HpaBocyzum)503 BHic 3MiHM o cT. 124 KoHcTuTyuii YKpaiHM: B HbO-
MY 3a3Ha4ya€TbCsl, 110 CYIOYCTpiii B YKpaiHi OyAyeTbCs 3a MPUHLMUIAMU
TEpUTOPiaTbHOCTI Ta creuiaxizauii 1 BM3HaYaeTbCcs 3aKoHOM. BoaHouac
ct. 17 3akony Ykpainu «IIpo cygoyctpiii i cTatyc cyaniB» 3aKpinjioe mno-
JIOXKEHHS, 110 CYNOyCTpill OYyAyeThCs 3a MPUHIMIIAMU TEPUTOPiaTbHOCTI,
crieniagizalii Ta iHCTaHLiHOCTI.

21 xBiTHg 2012 poky Panoio cyaniB Ykpainu Oyjo 3arBepaxe-
Ho CTpaTeriyHuii TJjaaH PO3BUTKY CYIOBOi Biaau B YkKpaiHi Ha 2013—
2015 pOKI/I504. Ax onHa 3i craniii CtpaTeriyHoro rjaHy pO3BUTKY CYIO-
Boi Baaau Ha 2013-2015 poku, Oyna 3aTtBepiaxeHa CTpaTerisi po3BUTKY
cynoBoi cucTeMu B YKpaini Ha 2015-2020 pOKI/ISOS. - .

OCHOBHUMMU CTpaTeriYHUMHU 3aBAaHHSIMU pedopMu Oyau:

1) KoHcoJigallisi He3adeXHOCTi CyAOUYMHCTBA Ta CYIIiB;

2) mokpalileHHsI iHAaHCOBOTO CTaHy Ta e(eKTUBHE CITOXUBAHHS pe-
cypciB;

3) yecHe CYIOYUHCTBO;

4) 1ocTymn A0 MPaBOCYIS;

5) iHHOBaLifHi TeXHOJOTii BUKOPMCTAHHS Ta MOKpalleHHS CYI0BUX
mpouenyp;

6) mpodecioHani3M i mpollec OTo MOCTIMHOTO MiABUIIEHHS;

7) rpoMaachbka JOBipa.

BignoBinHo no monoxeHb 3akoHy Ykpainu «Ilpo cymoycTpiii i cra-
TyC CyAIiB» y HOBi#l penakilii, cyioBa Bjaja cTaja He3aJleXXHOI Bif Tmo-
JIITUKY Ta IPO30POI0, amke Cyaai MPpU3HavYaloThCs Yepe3 BITKPpUTUN KOH-
Kypc, IKUi nmpoBoauTh Bumna kBanigikamiliHa KoMicis cynniB YKpaiHU.

3aTBepIXye KaHOMIATiB Ha mocany cyaai Bumia pama mpaBocyaas, a 'y

Ilpo BHecenHnsn 3miH no Koncruryuii Ykpainu (mono nmpaBocyans): 3akoH YKpaiHu Bin
02.06.2016 p. Ne 1401-Vm. Bidomocmi Bepxoenoi Padu (BBP). 2016. Ne 28. Cr. 532.
CrpareriyHuii nJiaH po3BUTKY cyaoBoi Baaau B Ykpaini Ha 2013-2015 poku. Pada cyodis
Ykpainu. Jlepucasna cyoosa aominicmpauin Yxpainu. Kuis, motuit 2013 p. URL: http://
vww.famorg.ua/contentAibrary_doc/Strategic_Plan_for_Ub

Crparerisn po3BUTKY cyaoBoi cuctemu B Ykpaini Ha 2015-2020 poku: Pimenns Panm
cyaaiB Ykpaimm Ne 71 Bim 11 rpyans 2014 poky. URL: http://document.ua/shodo-
zatverdzhennja-strategiyi-rozvitku-sudovoyi-vlaa”-iikra-doc215826.html/>.
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IMpe3naeHTa Ykpainu 3anuuiuiach GyHKIis MiAMMCcaHHS yKa3iB Mpo Mpu-
3HAYeHHS CYAiB Ha IMOCAaU.

Binbu Toro, aprymeHTallisi BaxXJMBOCTI MPO30POCTi Ta BiIKPUTOCTI
cynouumHcTBa B YKpaiHi po3kputa B Ykasi [Ipesumenrta Ykpainu «IIpo
cTpaterito pedpopMyBaHHS CYyIOYCTPOIO, CYIOYMHCTBA Ta CYMiXXHUX TIpa-
BOBUX iHCTUTYTIiB Ha 2015-2020 poxu»

BapTo minkpeciauTu, 110 BaXJIUBICTb MPUHIMMOY MPO30POCTi MOJIS-
ra€ B TOMYy, IO CYANi 3aKOHHO 3000B's13aHi OyTH BIIKPUTUMU HO JTIOAEIA.
Taka BiiKpuTiCTh MOXe OyTH 3aCTOCOBaHa TiJIbKW 32 YMOB NPO30PUX KO-
MYHiKaliii 3 TPOMaAsSIHCbKUM CYCITiJIbCTBOM - TpOMaJsiHaMM, HalliOHaJIb-
HUMU TIPaBO3aXVCHUM OpTaHi3alliIMU Ta HEYPSMOBUMU OPTaHi3alisIMU.

VYxpaincoka gocaigHuus I., [IlucbMeHHa BU3HaYa€ MPUHIIUI «HACTYM -
HOCTi» SIK OJIMH 3 HalWBaXJIMUBIlIMX €JeMEHTIB OpraHizaliiHOi KyJbTypUu
NepXaBHOI CAyX0U, 1110 BUCTYMAa€E KOMIIJIEKCHUM cOlliaJibHUM (pakTopoMm
il mpodeciliHOro pO3BUTKY Ta BUSIBJISIETbCA B JOTPUMaHHI AepXaBHUMU
CJyX00BISIMU HOPMATUBHO-3aKPIiMJ€HUX MPUHLUMIB (YHKLiIOHYBaAaHHS
IbOTO IHCTUTYTY, 30epeXeHHi iHCTUTYLilHOI maM'siTi Ta 3abe3mevyeHHI
cTabinbHO1 poOOTH i €BOJIOLIl 1epXkaBHOTO anapaTy BiANMOBiAHO A0 cyc-
MiJTbHUX HOTpe6507.

BinnosinHo mo Komekcy aaMiHiCTpaTMBHOTO CYIOYMHCTBA B YKpai-
HU, aAMiHiCTpPAaTUBHI CyAM HalileHi KOHTPOJbHOIO (PYHKIIIEIO.

MMopsimok 3mificHeHHS] CYyTOBOTO KOHTPOJIIO 32 BAKOHAHHSIM CYJOBUX
pillleHb B aJMiHicTpaTMBHUX clipaBax MicTuThcsa y cr. 382 KACY:

1. Cyn, akuii yxBaJIuB CylOBe pillleHHS B aJAMiHiCTpaTUBHIii crpasi,
MoOXe 3000B's13aTH cy6'eKTa BIalHUX MOBHOBaXeHb, HE Ha KOPUCTH SIKO-
ro yXBajieHe CyJIoBe pillleHHSs, MOJAaT! Y BCTAHOBIEHUU CyIOM CTPOK 3BiT
PO BUKOHAHHS CYIOBOTO PillleHHS.

2. 3a HacnimkamMu po3riany 3BiTy Cy0'ekTa BJIagHMX MOBHOBaXeHb
Mpo BUKOHAHHS pillleHHs cyay abo B pa3i HEMmoJaHHS TAaKOTO 3BIiTy CyIast

506 . . N
IIpo Crparerito pe)opMyBaHHS CYAOYCTPOIO, CYAOYHMHCTBA TAa CYMIiXKHHMX NPABOBHUX iH-

ctutyTiB Ha 2015-2020 poku: Yxa3z Ilpesudenma Ykpainu Ne 276/2015 Bin 20.05 2015.

O iuitinuti eicnux Ilpezudenma Yxpainu, 2015. Ne 13. Cr. 864.
507 ITucbmenna Inna. Peani3amis nmpUHOMIY HACTYNHOCTI B CHCTeMi JepKaBHOI ciayxkou
VYKkpaiuum B cydyacHux ymoBax. Teopis i npaxmukxa Oepixcasnoi cayxucou: cmpamezis pedpopm
2020. Marepialu HayKoBO-HPaKTHYHOi KoHpepennii» 23.10.2015. IninponeTpoBChK.

C. 87. ULIb: http://w«w.dbuapa.dp™”
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CBOEIO YXBAJIOIO MOXe BCTAHOBUTU HOBUI CTPOK MOJAHHS 3BIiTY, HaKiIac-
TV Ha KepiBHWKa Cy0'€KTa BIaJHUX MOBHOBAaXeHb, BiIMOBiZalbHOTO 32
BUKOHAHHS pilleHHs, mTpad y cyMi Bil ABaIlLSTU A0 COPOKa PO3MipiB
MPOXUTKOBOTO MiHIMYMY Ul Tipalie3gaTHUX OcCi0.

3. [TonoBuHa cyMu mTpady CTATYETHCS Ha KOPUCTh MO3MBava, iHIlIa
nojioBuHa - 10 JepkaBHOTro OMOIXETYy YKpaiHu.

4. TlutaHHS NMpo HaKJaAeHHS MmTpady BUPIIIYETHCS 3a KJIOMOTAH-
HSIM To3MBaya abo 3a iHilliaTUBOIO CyIJi Y CyAOBOMY 3aciiaHHi 3 TMo-
BilOMJIEHHSAM cTOpiH. HenmpuOyTTs y cynoBe 3acifaHHs CTOpPiH, AKi Oyau
HaJleXXHUM YMHOM TOBiIOMIIeHi, He MePeIKoaXa€e po3rIsany bOro Mu-
TaHHS.

5. Cyansi 3a KJIOTMOTaHHSIM OpraHy 4y mocaaoBoi 0coOM, BiamoBinanb-
HUX 32 BUKOHAHHS PillleHHs, Ha MiACcTaBi BiAMOBIAHMUX NO0Ka3iB 3MEHIIIYE
po3mip mrtpady, SAKUNH CTATYETbCS Ha KOpUCTb [depkaBHOro OOIXETYy
YKpaiHu 3a HEBUKOHaHHS ab0 HeHaJlleXKHe BUKOHAHHS PillleHH S, Ha CyMY
mrpady, sKuit 0yJo HakgaAeHo 3a 1i caMi Jii fepXXaBHUM BUKOHaBlIEM
BiMMOBIAHO 10 3aKOHOMABCTBA PO BUKOHABYE MPOBAIKEHHS.

6. YxBama cyoy npo HakiageHHs mrTpady, mo Habpajaa 3aKOHHOI
CUIIM, HATPaBJISIETHCS AJIsI BUKOHAHHS O JAePXaBHOI BUKOHABYOI CITyXK-
Ou. 3 HACTYMHOTO OHS MicJisi HaOpaHHS yXBaJlolo 3aKOHHOI CUJIM HA CyMY
3a060proBaHOCTi 6€3 TOMAaTKOBOTO DIillleHHS Cyay HAapaXxOBYETHCS TEHS y
pO3Mipi TPpHOX BiICOTKIB piyHUX 3 ypaXyBaHHSIM iHIEeKCY iHQIsIii.

7. Cnnara mrtpady He 3BiIbHSIE Big 000B'A3KYy BUKOHATHU pillleHHS
cyny i momatu 3BiT Tpo 1oro BUKoHaHHs. [10BTOpHEe HEBUKOHAHHS 1IHO-
ro 000B'A3KY TSATHE 3a cO00I0 3aCTOCYBAaHHS HACTIiAKiB, YCTAHOBIEHUX
yacTUHAMU MepUIol0 i Apyrolo Iiei cTaTTi, aje po3Mip HOBOro mrpady
npu UbOMY 30ibIIYETHCS Ha cyMmy lITpady, ssikuit Oyio abo Mano OyTu
CTIJTaYeHO 3a MOMEPeTHBOI0 yXBaJoIo.

8. CynoBuil KOHTpOJIb 32 BUKOHAHHSIM CYIOBUX pillleHb B aAMiHi-
CTPaTUBHUX CIIpaBax 3[ilICHIOETHCS TAaKOX Yy MOPSNKY, BCTAHOBIEHOMY

crarreo 287 KACYSOS.

Konekc agminicrpaTuBHoro cynounsncrsa Ykpainu Ne 2747-rV, 6 aunus 2005, WR 2005,
Ne 35-36, Ne 37,446, 3 non. URL: ht"://zakon.rada.gov.na/cgi-bin/Ilaws/main.cgi
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3amis moKpalleHHsI KOHTPOJIIO Ta MIBUIKOTO BiAImpaBiIeHHS Tpa-
BOCyAnsl BOAYAaEThCA ePEKTUBHUM CTBOPEHHS He3aJleXHOI CUCTEMHU pi-
LIEeHb, IO NPUUMAIOTHCH aAMiHICTPATUBHUMU CydaMu. AIMiHiCTpaTuB-
He CyIOYMHCTBO B YKpaiHi Ma€e OyTU rOTOBUM O MOXJIMBUX MOJITUUYHUX
iHcuHyanii. OTXe OCHOBHA MeTa PO3BUTKY CYIOBOi CUCTEMM - 3a0e3-
MEeYUTU ToAaibllli MpaBoBi pedopMM 3aasl HE3aJeXXHOCTI aaMiHicTpa-
TUBHMX CYHiB. 3a Cy4aCHUX yMOB MOMAJbIIUA PO3BUTOK YKpaiHU SK
CYBEpPEHHOI Ta He3aJeXHOi, NeMOKpaTU4YHOi, colliaJbHOI Ta IMpPaBOBOI
nepxXaBu HEMOXJIUBUUN 0e3 e(peKTUBHOI CUCTEMU aaAMiHICTPATUBHOTO
CYIOYMHCTBA, OCKiJIbKM OCHOBHMI 00OB'I30K LIMBiNi30BaHOI HepXaBU -
MoBaXaTH, MPOCYBaTU, 3aXUIIATU Ta 3a0e3MevyBaTu MOBHY peaji3alliio
OCHOBHUX TIpaB i GyHIaMeHTaJIbHUX CBOOO BCiX 0ci0 0e3 nucKkpumiHa-
il IKOTOCh poay.

I[To3utuBHi HanmbaHHg y cdepi peanisauii aaMiHiCTPaTUBHOTO
HOPMOTBOpPEHHS B YKpaiHi € oueBUAHUMU. KOHCTPYKTUBHI 3MiHU Maiu
Micue BiAMOBIAHO OO 3aMpOBAaIXEHHS MPaBOBUX pedopM, a TaKOX pe-
(opMyBaHHSI TPOMaACHKOCTI 3 TUTaHb AiSJIBHOCTI aAMiHiCTpaTUBHUX
CyAiB, MiATPUMKM TpaBOBOI0 3aKoHOAaBcTBa Tollo. Jlume crabinbHa
CymoBa cucteMma, 1o 0a3yeTbcs Ha NeMOKPATUIHUX MPUHIMUIIAX, B 3MO3i
HaJaTU HEMOPYIIHUN 3aXUCT KOHCTUTYUIHHUX TpaB JoguHu. OgHovac-
HO 3 MM MUTaHHA o@iuiiiHorOo CcKJIamny cyny, SIKUii BUKOHYE (yHKIIilO
BUpIillEeHHS aAMiHiCTpaTUBHUX CIIpaB, BOAYAETHCS 3HAYHOIO MPOOJIEeMOI0
JUTS anMiHICTpaTUBHOTO CYIOYMHCTBa B YKpaiHi. He3Baxkamouum Ha 3Mi-
HU, YKpaiHCbKE CYJOUYMHCTBO Ma€ MeBHi NMpoOjieMu, 1o OyJu CTBOpEHi
KOpPYMITOBaHUM, HeKBalipikoBaHMM Ta HENOCBiTUYEHUM TMEepPCOHATIOM.
Ocbh YoMy HalioHadbHI cTaHIapTU MpodeciiHOl OCBITU KaHAMIATIB Ha
rnocany cCyanai, iHHOBalliiiHi OCBiTHI MporpamMu Ui CyadiB (mporpaMmu 3
TEeMaTUKU eTUKU, iHPopMalililHUX TeXHOJOTil, JigepcTBa Tolo) Tpebda
BIIPOBAKYBAaTHU SIK MOXHa CKOpilre.

Takox YkpaiHa morpedye po3poOKM CydyacHUX 3aKOHOAABYUX TMO-
JIOXEHb, IO OYAyTh CIPUSITH CTBOPEHHIO eheKTUBHOTO Ta MPO30POTO
MEXaHi3My OLIIHKM KOH(IIKTY iHTepeciB MiX aJMiHiCTpalli€l0 Ta rpoMa-

nssHaMu. JlaHuit migxiga HaagacThb MOXJIMBICTH 3aJlOBOJBLHUTU TMOTpeOU
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rpoMaJsiH 3a YMOB €BpoOiHTerpailii Ta 3a0e3ne4yuTu eeKTuBHY ypsSaoBY
MOJIITUKY YKpaiHu 3a YMOB HEBU3HAYE€HOCTI.

OO0OB'SI3KOBICTH HOPM MIiXHApOIHOTO IIpaBa, CTBOPEHUX BOJECIO
nepXaB Ha HOOPOBIMBHUX 3acafaX, a TaKOX MPUHIUI BEPXOBEHCTBA
MiXHapoOTHOTO IpaBa, MOBAaTW Ta peaji3amii 3aralbHOBU3HAHUX TPUH-
LIMITiB JIeXXaTh B OCHOBIi 3AiiCHEHHS TJ100aJbHOTO YyIpaBJiHHS, 3a0e31e-
YEHHS peXUMY MiXKHapOJHO-TIPaBOBOi 3aKOHHOCTI Ta 3a0e3meyeHHi MixX-
HapOJHOTO MPaBOMOPSAKY.

HoBiTHili, KOHCTUTYLIOHATi3M CbOTOAHI 3a3HAa€ 3HAYHOTO BILIUBY
npoueciB riaobanizauii Ta iHTepHaUioHaxi3aUil i Mae aganTyBaTUCh N0
eBOJIIOIIII cepenoBUIla (PO3BUTOK iHOOpMALiiHUX Ta TeJeKOMYHiKallili-
HUX TEXHOJIOTif, CTaluii pO3BUTOK, SIKiCThb XMTTS, MiclleBa IeMOKpaTis
TOIO).

Bituusngauuit nocninnuk KO. O. BoyomuH 3ayBaxye, 1110 MUTaHHS
¢opMyBaHHSI KOHCTUTYLiHHO-TIPAaBOBOr0 MeXaHi3My 3a0e3me4eHHsT MiX-
Nlep>XXaBHOI iHTerpailii B cyyacCHUX yMOBax MOTJMOJEHHS W pO3IMIMpPEHHS
npoliieciB mpaBoBoi TyoOasnizanii, iHTepHauUioHasi3alii HalliOHAJbHUX
npaBoOMOPSIKiB, HabyBae ocoO0auBoro 3HaueHHs. et ¢akt cBoeto uep-
ror oOYMOBJIEHO:

*  (GyHKIIOHYBaHHSIM MiXIepKaBHUX iHTerpaliiHUX o00'€eTHaHb
Ha MiXHapOAHI apeHi y AKOCTi iMCTUTYyUidnuX cy6'€éKTiB AepKaBOMO-
NiOHOI Ta HaJlHALliOHAJILHOI IPUPOJU, Ta B IKOCTi (haKTOpy perioHaabHOI
i cyOperioHanbHOI cTabibHOCTI Ta O€3MeKu;

*  OKpeCJIcHHSM TIpoIleciB MixaepxkaBHOI iHTerpamii Sk 06'ekTa
KOHCTUTYIiifHO-TIPAaBOBOTO pETYJIOBaAaHHSI Ha HAIliOHAJIbHOMY Ta Haj-
HallioOHAJIbHOMY PiBHSX; 3MiHOIO Cy9acHOTO0 KOHCTUTYIilfHOTO TpaBa 4e-
pe3 MolepHi3alilo rajxy3eBOro MexXaHi3My MpPaBOBOTO PEryalOBaHHS Ta
HOTO HOPMATUBHO-TIPABOBOTO TUIACTY

Takox BapTo moroautucs i3 F0. O. BosomnHUM B TOMY, 1110 KOHCTH-
TYLiliHO-TIpaBOBe 3a0e3MeYeHHs MpoleciB MixXaepXaBHOI iHTerpaiii sB-

nsie cob6010 CKIaAHy NMHAMIUYHY CHUCTeMY, 11O BKJIIOYAE CYKYITHICTh KOH-

509 . o . . w
Bosomun 10.0. KoncTuryuiiiHo-npaBoBe 3a0e3neYeHHs] €BPONEiicbKOI MiXKIepKaBHOI

iHTerpauii: TeopeTuko-mMeToH0JIOTiYHI acneKkTH : MoHorpadis / 3a pex. M.O. Baiimyparto-
Ba. K.: JIoroc,2010. C. 78.
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CTUTYLiMHO-TIPaBOBUX HOPM, NOKTPUH i 3aco0iB, peanizaluis, SKUX na€
3MOTY 3/ifiICHIOBAaTH MiXAepXKaBHY iHTerpauiiiHy AisabHicTh. o Toro X,
CKJIQOBUMMU IIi€] CUCTEMU € HE TiJIbKM KOHCTUTYLIiHHO-TIpaBOBi HOPMH,
o 6e3mocepenHbo 3MiiCHIOIOTh PETYISITUBHY Ail0 B MeXaX KOHKPETHUX
MPaBOBIIHOCUH, a I KOHCTUTYUiliHi HOPMU-TIPUHLIUHU, HOpMU-TIediHi-
1ii, 1o BM3HAYalOTh METy Ta 3aBAaHHs MiXJepxXaBHOi iHTerpauiiHoi
IiSAbHOCTI.

Ak 3aznavae. 0. O. BonoumuH, cam, nmpoliec KOHCTUTYLiHO-TIpa-
BOBOTO 3a0e3Me4YeHHs MpoueciB MixaepxXkaBHOI iHTerpauii siBjsie co6oto
LizecnpsiMOBaHY HOPMOTBOPYY i HOPMO3aCTOCOBHY IisUIbHICTH HepxkKa-
BU, ii BiIITOBiZHMX OpraHiB i cy6'eKTiB, TOOTO B MIMPOKOMY PO3YMiHHI -
YIpaBliHCBbKY AisIbHICTh. JlO pedi, KOHCTUTYLilHO-TIpaBOBe 3abe3me-
YeHHSs MpOoleciB MiXaepXaBHOI iHTerpallii Ma€ KOHCTUTYLiHHO-TTPaBOBY
6a3y Ta 3MiMCHIOETHCS HA KOHCTUTYUIWHUX i 3aTaIbHOBU3HAHUX MPUHIU-

. . . 510
max 1 HOpMax MIXXKHaApoaHOro l'[y6)'[l‘IHOFO paBa

[Mpore, Ha Hamy AYMKy, AOPEYHO IMOTOAUTHUCH i3 TyMKOIO O6oOI-
rapcbkoro nociaigHuka E. TaHyeBa, 10 pO3BUTOK Ir100aJlbHOTO KOH-
cTUTYLliOHaNi3My Ta mosBa KouHctutyuii €C He o3Haya€e 3HUKHEHHS
HauioHaJlbHUX AepxkaB i mepeTBopeHHs €C Ha MOBHOUiIHHY deaepa-
uito. HaBmaku, eBponeicbKUil i T100aJbHUN KOHCTUTYLIIOHANI3M Oyae
pO3BUBATUCS 32 AOMOMOTOI HAaLliOHAJIbHUX KOHCTUTYUIHHUX CUCTEM,
MPOAOBXYBaTU CIIiBICHYBaTM 3 KOHCTUTYILISIMU HaliOHaJAbHUX Jep-
XaB, a He 3aMiHUTh iX. ¥ KOHTEKCTi TJI00aJbHOT0 KOHCTUTYIiOHATi3My
HalliOHaJbHiI JepXaBu, MWAyYyu chigoM 3a nepxaBamu-ujeHamu €C,
MPpUUAYTHh A0 3TOAM Ta Aaji AiITUMYThb CMiJIbHO, KEPYIOUNUCH HE TiJIbKU
MiXHapoIHUMU 3000B'SI3aHHSIMU i TIPAaBOBMMU HOPMaMU HaAnepKaB-
HUX 006'€eIHaHb, a ! TPUHIIUIIOM BEPXOBEHCTBA 3aKOHY, 3aKpIiMJIeHUM Y

-~ .11
NUCAaH1M KOHCTUTYII11

3a cyyacHUX YyMOB €BpOIMNENCHhKOI iHTerpailii, moaaiablia eBporieiza-

1is 3aKOHOJAaBCTBA YKpPaiHU PO3TJISAAETHCS SIK HEOOXiTHA yMOBa KOHCO-

510 Tam camo. C. 1-77.

511
Taunues E. BerOBeHCTBO KOHCTUTYUHUHU B KOHTEKCTE KOHCTUTYUMOHHOrO mjiwpajausmMa.

Cp AbHOE K A1 npaeo. 2005. Ne 4. C, 109.
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Jiganii HauioHaJbHUX OCOOJMBOCTEN He3aJeXHOI1 AeMOKpaTUYHOI Jep-
XKaBU 3 ile€0 eBponeichbKoi ineHTUUYHOCTi. HaOyTTss ymuHHOCTI 1 BepecHs
Yroau npo acouiauirno Mix YKpaiHOW, 3 OOHi€0 CTOPOHU Ta €Bpomneii-
cbkuM Cowo30oM, €BpoOrNeiicbKMM CHiBTOBAapUCTBOM 3 aTOMHOI eHeprii i
iXHiMU nepxaBaMM-4yJieHaMU 3 iHIIOI cTOpoHU (mani - Yroga mpo aco-
lialio) Ta OKpecJeHHs TMepcHeKTUBU BCTyny YKpaiHu no €C Hanmanu
HOBOTO CEHCY CITiBpPOOITHUUTBY OpraHiB MyOJIiuHOI Biaau YKpaiHu 3 iH-
CTUTYLiSIMU €BpPOINEcbKOTO C0103y5 ;

3okpema, Yrona npo acouiauito nepenbdavae, 1o g0 KiHusg 2025 poky
YkpaiHa Mae HaOJIU3UTU CBOE 3aKOHOAABCTBO NO 3aKoHoJaBcTBa €C Ta
iMIuIeMeHTyBaTH (TPAaHCTIOHYBAaTH) y CBOE 3aKOHOIABCTBO TOJIOXEHHS
0iNbII HiX MiBCOTHI NUMPEKTUB, pEerjaMeHTiB Ta pillleHb, a TaKOX pO3-
poOUTH MOPSAOK i Mpoueaypy iX BTiJIEeHHS B XMUTTs. Yroaa nmpo acoilia-
uito nepenbauusia 3abe3neyeHHs MOCTYMOBOI ajxanTallii 3aKOHOAABCTBA
VYkpainu no acquis €C («1opodky CnijlbHOTH»), BiANMOBiAHO A0 HaMpsi-
MiB, BU3HauYeHUX B Yrofi, Ta 3abe3rneuyBaTu eheKTUBHE il BUKOHAHHS
3rinHo JlopoxHiit Kapti «YkpaiHa - €C».

4 xoBTHg 2017 BignmoBigHO no 4. 2 ct. 1, cT. 21 3akoHy YkKpaiHu
«ITpo KabGinet MiHicTpiB YKpaiHu» Ta 3 MeTOlO 3a0e3INeuyeHHs HalleX-
HOI opraHi3sallii peanisallii 3aBaaHb y cdepi eBponeichbkoi Ta €éBpoaTiaH-
TUYHOI iHTerpauii, BUKOHaHHsI Yroiaud mpo acouiauiio MiX YKpaiHolo, 3
OJHi€el cTopoHu, Ta eBporneiicbkuM Cowo30M, €BpoNeiicbKUM CITiBTOBa-
pUCTBOM 3 aTOMHOIT eHeprii i iXHiMM nepXaBaMM-4YJieHaMM 3 iHIIOI CTO-
poHu, XapTii npo ocoOJMBe MapTHepCcTBO Mix YkKpaiHowo Ta OpraHiza-
uieo [1iBHiYHO-ATIAHTUYHOTrO NOTOBODPY, NMianmucaHoi 9 nunHsa 1997 p.
Ta Jexnapauii npo ii gonoBHeHHs Big 21 cepnHsg 2009 p., Kadinet MiHi-
cTpiB YKpaiHM MOCTAaHOBUB 3aTBEPAUTH, IO praHizaliiiHe, eKCIEePTHO-
aHaJliTuyHe Ta iHdopMalliliHe 3abe3neyeHHs nisibHocTi Kabinety Mi-
HicTpiB YKpaiHu y cdepi eBporneiicbkoi Ta €éBpoaTJlaHTUYHOI iHTerpauii

512 PO . - P o
Yrona mpo acoulamilo MIXK YKpall-lOlO, 3 OJHIElI CTOPOHHU, Ta eBpOHEﬂchl/lM C01030M,

€pponeiickkuM CniBToBapucTBOM 3 aTOMHOI eHeprii Ta IXHIiMHU NepKaBaMH-YIeHAMH, 3
iHmoi croponn: parudikosano 3akonom Ykpainu Bin 16.09.2014 p. Ne 1678-VII, URL:
https://zakon.rada.gov.ua/laws/show/984_011
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3MiCHIOETHCS YpsinoBUM odicoM KoopauHallii EBporeiicbKoi Ta eBpoar-
JIJAHTUYHOI iHTerparii.

OcHoBHi ¢yHKUii YpsinoBoro ogicy koopauHaillii éBponeicbkoi Ta
€BPOATJAHTUYHOI iHTerpaii:

*  BiAmoBizae 3a po3poOJIeHHs Ta 3/1iiCHEHHS 3aX0/1iB 3 BUKOHAHHS
Yroau mpo acouiauitw, iHIIKX MiXXHapOJAHUX JAOTOBOPiIB YKpaiHU Ta A0-
MoOBJIeHOCTel Mix YkpaiHoto Ta €C;

OMiKYyeThCS CIiBMpalelo Mix YkpaiHoo Ta €C, a Takox Jep-
XKaBaMM-4YJeHaMU BiIMOBiZIHO 10 iX MOBHOBaxeHb 3a JloroBopom mpo
dyHkuionyBanHs €sponeiicbkoro Coio3y;

*  KOOpJAMHYE POOOTY MiHIiCTEPCTB Ta iHIIMX LEHTpaJbHUX oOpra-
HiB BMKOHaBYOl BjAaau 3 nuTaHb B3aemoaii 3 HATO y pamkax piuHuX
HauioHaJbHUX nporpam nia erinoto Kowmicii Ykpaina-HATO;

*  3aliMaeTbCs MUTAHHSIMU peopMyBaHHS CEKTOPY Oe3rneKu i 06o-
poHu Ykpainu BinnosigHo mo craHnaprtisB HATO;

* iH}popMye rpoMaaChKiCTh MPO AepXKaBHY TOJITUKY;

* aJanTye 3aKOHOIABCTBO YKpaiHM 10> BUMOT i peKoMeHaalliit
HATO.

V cdepi eBpoaTiaHTUUYHOI iHTerpailii oic Mae oIikKyBaTUCh MUTaH-
HSIMU IMOJIITUYHOTO Ta MOJIITUKO-BilicbKoBOro aianory. Takox mae 3Bep-
TaTW yBary Ha npakTuuHe cniBpoOiTHuuTBo 3 HATO Ta nepxaBamu-uie-
HaMu AnbsHcy B pamkax Kowmicii YkpaiHa-HATO Ta iHIIMX CHOiJIBHUX
opraHiB, CIpsIMOBaHUX Ha MiATOTOBKY YKpaiHu mo ujieHcTBa B HATO.

OcCKilbKM MJAaTHUKM MoNaTKiB - rpomMaasiHu €C aKTUBHO KOpUC-
TYIOTBCSI CBOIM MPaBOM 3HATU Ta KOHTPOJIOBATHU, IKUM YMHOM Ta Ha SIKi
ijgi agMiHicTpallisi po3noainsie nyojaiuyHi ¢oHAM, HA OCOOJUBY yBary B
KOHTEeKCTi aparTauii piHaHCOBOTO 3aKOHOMAaBCTBA YKpaiHMU 10 3aKOHO-
nasctBa €C 3acnyroBye €Bponericbkuit Cyn AyauTopis.

€Bponeiicbkuii cyn aynurtopiB (aHri. - European Court of Auditors,
bp. — Court des Comptes FEuropenne) 3aiiMa€e MmoBaxHe Miclle cepel iH-
mwux opraHiB €sporneiicbkoro Coro3y, pa3oM i3 €BporneiicbkuMm [lapia-
MeHTOM, €Bporeiicbkolo Panoto, Pagoio €sporneiicbkoro Cotosy, €Bpo-

neiicbkolo Kowmicieo, Cynom €sporneiicbkoro Coto3y Ta €BporneiicbKum

231



LHentpansauM bankom. €BpomeiichbKuil Cymn aymuToOpiB - 11e TaK 3BaHUU
«piHaHCcOBU# crnocTepiray €Bporeiicbkoro Cowo3y» - He3alexXHui op-
raH, BiAnmoBimanbHUI 3a aynuT ¢iHaHciB €C i MOHITOPUHT BUTpaAT Iy-
OJMiYHUX (DOHIIB.

B ykpaiHcbkili ¢daxoBiit jiTepaTypi MoxHa 3ycTpiTu nepeknan «Pa-
xyHkoBa [lanara» a6o «Cyx aynurtopiB», y Toil yac gk MaacTpuxTchbka
yroja 3akpinuja Ha3By «EBpONMEeMCbKUN CyI aYI[I/ITOpiB>>513

Tob6to, €Bpomneiicbkuit cyn aynurtopiB (mani - €CA) BUKOHYE IBi
OCHOBHI (yHKIii - mepeBipsie, SKMM UYMHOM IHCTUTYILii 3AiCHIOIOTH
yIpaBIiHHSA CBOIMU JOXOJaMM Ta BMOATKaMU, Ta TapaHTYeE, IO iHCTH-
TYLil BUTpayalOTh CBOI (DOHIM HAWOLIbII AEMOKpPAaTUYHO, MPO30PO, BU-
BaXeHO Ta e(PeKTUBHO.

OpraHizalifiHo-nmpaBoBi 3acaau nisiabHocTi €CA 3akpimjeHo B
cr.cT. 285-287 JloroBopy 1npo (gpyHkuioHyBaHHsI €Bponeiicbkoro Colo3y
(koin. cr.cT. 246-248 JloroBopy mpo 3acHyBaHHsI €Bporeiicbkoi Criab-
Hotu). Bci inctutyuii €C i Oynb-siKi ycTaHOBU, SIKi OMEPYyIOTh KOIITaMU
Bin iMmeHi €C, a TakoX nepkaBHi peBi3iliHi opraHu Ta ypsd0Bi BiloMcTBa

514
MYCSIThb HajlaBaTW NOKYMEHTHU Ha 3anut €CA™ .

3a nmorpedbu Cyn aynuTopiB MoXe BUBYATU JOKYMEHTHU: «Ha Micli B
IHIIUMX iHCTUTYLISIX... Ta JepxXaBax-ujJeHax» abo «B MpUMilleHHi OylIb-
SIKOTO OpraHy, 110 yInpaBjse KoliTaMu Big iMmeHi €C Ta #ioro ujeHiB Ta
Oynb-aK0i (i3MYHOT UM IOPUAUYHOI 0OCOOU, KA OTpUMYBaja rpoii 3 01o-
nxety». Pesynbratm cBoix gocnigmxeHb €CA ONPUTIOAHIOE Y BUTJISLI
piuHUX i cHeuialbHUX TEMAaTUYHUX 3BiTiB, Ta BUCJIOBIIOE CBOI AYMKM i
MO3ULIIO.

B VYkpaini 3 1993 poky icHye ckiaagHa cucTeMa iHCTUTYUiHOTO
KOHTPOJIO 3a SKiCTIO ynpaBJiHHS TNyOJiyHUMU (diHaHCAMU, N0 CKJIamy
SIKO1 BXOJSITh:

Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing
the European Community, signed at Lisbon, 13 December 2007. OJC. 306, 17.12.2007.
P. 1-271. URL: http://data.europa.eu/eli/treaty/lis/sign

Tam camo.
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- Paxynkosa Ilanarta, sika min3BiTHa BepxoBHiit Pani Ykpainu i Bin
OroaxeTy YKpaiHu Ta ix BI/IKOpI/ICTaHHHMSIS;

- [lepxaBHa ayiuTOpChKa cllyX0a, sika € IMeHTpaJbHUM OPTaHOM
BUKOHABYOI BIanM, HiSIIBHICTh SIKOT CIIPSIMOBYETHCS Ta KOOPAUHYETHCS
Kabinetom MiHicTpiB YKpa'l'HM516;

- AyauTopchKa mnajiata YKpaiHU X He3aJleXXHU U opraH517;

- TpoMajchKi 06'efHaHHS (aymUTOPCHKiI Ta OyXTaJaTepChKi CIIiI-
KH) TOLIO.

[MutanHsa nmoganpiioi aganTalii 3aKOHOAABCTBA YKpaiHU 4O CTaH-
naptiB €C i nporpama B3aemojii Mix €CA ra [lanatolo AyauTopiB
YkpaiHu MawoTbh BpaxyBaTu HeoOXimHICTh MpoBeAeHHSI HACTYMHUX 3a-
XOJiB:

1) Bu3HaueHHs1 chep KoMIeTeHIii Ta 3aBgaHb €CA, BpaxoByHuu
oco0auBOCTI YKpaiHM K CYBEpEeHHOI epKaBu;

2) BIOCKOHAJIEHHS CUCTEMU KOHTPOJIIO 3a JOTPUMaHHIM (iHaHCO-
BOI IUCUUIJIIHU B YKpaiHi 3 ypaxyBaHHSIM NOCBiny aepxkaB-ujieHiB €C
(HampuKiIan, BUKOPUCTOBYBATU HOCBin [loibimi momo cTBOpeHHS 3acajn
Ui peanizaiii @yHKUiT KOHTPOJTIHTY €CA)5]8;

3) yHidikalis NepcneKTUBHUX IUIaHiB-rpadikiB B3aeMonii Mix
€CA Ta HallioHaTbHUMU ayAUTOPAMU;

4) nocrifiHe iHGOpMyBaHHS MYyOJTIYHUX CIYXOOBIIB 3 Tpobjaema-
TUKU ajanTtallii 3aKoHoAaBCTBa y cdepi 3AiiCHEHHSI ayIUTOPCHKOI Iislb-

HocTi B YKpaiHi 1o 3akoHonaBcTBa €C.

IIpo Paxyukosy ITanary: 3akon Ykpainu Ne 576-VUIBin02.07.2005p. BinomocTi Bepxo-
BHOi Paau (BBP). 2015. Ne 36. Cr. 360.

IIpo 3aTBepaxkeHHs IlooKeHHs npo /lepKaBHY ayAUTOPCBKY ciayxk0y Ykpainu: ITocra-
Hosa KaGinery Minictpis Ykpainu Bix 3 nwororo 2016 p. Ne 43. URL: http://zakon2.rada.
gov.ua/laws/show/43-2016-%D0%BF

IIpo ayaut dinaHcoBOI 3BiTHOCTI Ta ayAMTOPCHKY AisAnbHicTh: 3aKoH YKpainu Ne 2258-
VIII 21 rpyaus 2017 poky. Bidomocmi Bepxoenoi Paou (BBP). 2018. Ne 9, Cr. 50.-

Sylwestrzak A. European Court of Auditors vs. Supreme Chamber of Audit and the Issue

of Sovereignty. Public Administration andAdministrative Law in the Face of the European

Integration, ed. Janusz Slugocki, Szczecin, 2004. P. 181.
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[TpoHukHeHHs riobanizawlii Ta iHTerpauilHUX SBULL B IOPUIUYHY
HayKy MPU3BOIUTH JO BUHUKHEHHS HOBUX rajy3eil mpaBa, 30Kpema Ta-
KHMX, K iHTerpauiiiHe mpaBo, rjobajbHe MmyOJiyHe MpaBo, riobajbHe
KOHCTUTYIIiliHE TpaBo, Ii1obajbHe aAMiHiCTpaTUBHE IpaBo, IobajbHe
TBapuHHe MnpaBo Ta iH. Came MixaepxXaBHi iHTerpauiiiHi yTBOpeHHs €
cy6'eKTaM¥ 3a3HaYeHWX rajy3eil mpaBa Ta OyAyTb MPUUMATU y4acTb y
KOHCTUTYLIINHOMY peryJiloBaHHi rj100ajJbHOTO yIpaBIiHHS.

3a3zHayeHa ifest BMillly€ BeJIMKY KiJIbKiCTb IPOMO3UILili, sIKi OyJn Ha-
IaHi IS CTBOPEHHST HOBOTO CBITOBOTO MpaBomopsaky. [JTobaibHU KOH-
CTUTYLIIOHATi3M PO3IJsaaBcs i IK KOHLENisl, 1110 MPOTOHY€E 0OMeXEeHH
(banaHc) HagHAlliOHAJAbHOT BJIaJAM He3aleXXHUX JAepkKaB, i IK KOHLIET1Lis,
o nepeadavyae nidepaJbHUIN iHTEepHaAUioHaJNi3M B KOHTEKCTi MI00alib-
HOTO yrnpaBiiHHs 3 ['Jlo6anbHUM ypsiaoMm i rinobanbHoo KoHcTuTyliio.
Mu BBaxaeMo, 110 TJ0OaJbHUN KOHCTUTYLIOHANi3M BapTO PO3IISAATH
SIK KOHUEILi, 10 Ma€E Ha MeTi BCTAHOBUTHU IpaBuJia I'PpU IS AepPXKaB
CBiTY B yMoBax rio0aii3alii, 1o 6a3yiThCsl Ha KOHCTUTYUiHHUX MPUH-
nUmax i IpUHIMIIAX MiXXHAPOJAHOTO MpaBa, BCTAHOBIIOIOYU 0OMEXeHHS
IUTsT CBITOBOTO TOPSIAKY. Bee 1e me pa3 minTBepaAXye poiib II06aIbHOTO
KOHCTUTYLIOHAi3MYy SIK iHCTPYMEHTY peeyat08aHHsI MIJCHAPOOHOI Cninb-

HOmMuU uepe3 Npaeo.

5.3. HanpsaMKu MoaepHi3anii npaBoBoi
NOoJIITUKM YKpaiHU B YMOBaX rjo0ajabHO
npaBoBoOi iHTerpamii

CyuacHi npoluecu riobaii3allii Ta iHTerpaiii 3arocTpuiu He Tilb-
KM TMTAaHHS TapMOHi3allii MpaBOBUX CUCTEM, aii MOPSAOK HisTbHOCTI
nepkaB 11040 3a0e3TMeuyeHHs] CIiJIbHUX TrapaHTidl nmpaB i cBOOO JIIOJAUHMU.
3a3zHaueHi Mpoleci BIMJMBAIOTh TaKOX i Ha HallioHaJbHY NpPaBOBY CHUC-
TeMy YKpaiHu, AeTepMiHYIOUM ii 3yCUJUIsS IMOJA0JIaTU KPU3OBi siBUILA U
iHTeTpyBaTUCh JO MPaBOBUX CUCTEM MiXIepXaBHUX 00'€IHaHb, Y TOMY
yucii no €C.

HInax no HOBUX BiAKPUTUX (GopM nepkaBu Ta CyCHiAbCTBa IJs

VYxpainu Binkpuncs 27 uepBHs 2014 poky, konu [Ipe3uneHt Ykpainu Ile-
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Tpo IlopolieHKko 3aBeplIUB MiANMMCAHHS YTOAM Mpo acolialilo 3 €Bpo-
neiicbkuM Co1030M Yy MOBHOMY 0O0CH3I.

OueBUAHO, 11O KypC Ha MOKpalleHHS SIKOCTi XUTTS yKPaiHCbKOTO
Hapoay NMoTpedye BiANMOBIIHOTO MpaBoBOTo 3abe3nedeHHs. [1ig BnauBom
3a3HaAYEeHWX MOAiN OymyeTbcs yKpaiHChKa IMpaBoOBa MOJITHKA, IO TOCTPO
notrpedye CTPYKTYpHOI MojepHi3alii.

3 MeToto iHTerpauii no €C B YKpaiHi BXe BigOyJ10Ch OHOBJEHHS
MOJAaTKOBOTO, 3€MEJNbHOTO,, XXUTIOBOTO, KPUMiHATBbHOTO 3aKOHOIABCTBA
3a1Jis0 JOCSITHEHHs CTabiNbHOCTI (iHAHCOBOI CUCTEMM, MOJAEpHi3allii
peasbHOr0 CEKTOPY €KOHOMiKHM, PO3BUTKY JIOACHKOTO Ta COIiaJbHOTO
Karirany.

I[IpoTe mepeTBOpeHHSI B YKpaiHi MalOTh MiACTaBU 3aMUCIUTUCD,
mo Oyne mpeacTaBisiTU co00I0 MpaBoBa IMOJIITUKA A€PXaBU B HOBITHIX
yMOBaXx.

JlepxxaBHa mpaBoBa MoJiTUKa YKpaiHu Oepe CBiil mMo4YaTOK 3 Mpu-
iiHaTTS BepxoBHoio Pamoio YPCP [leknapailii npo aep>XaBHU cyBepe-
HiTeT 16 numHsa 1990 p. Ta AKTY IpOTOJIOMIEeHHS He3aleXHOCTi YKpaiHu
24 cepnHs 1991 poky, IKMM NPOTOJIOLIEHO CTBOPEHHS He3aleXHOi caMo-
CTiliHOT nepxaBu YkKpaiHa.

HactynHoto 0co6JMBO BaXx/JaMBOW0O mMonielo a1 GopMyBaHHS Iipa-
BOBO1 TMOJITUKKM YKpaiHM cTano yxBajleHHsa KoHcTuTyuii YxpaiHu
28 yepBHs 1996 poky Ha V cecii BepxoBHoi Pagu Ykpainu 2 cKIuKaHHS.
Cr. 1 Koncrutyuii YKpaiHM 3akpinuja OCHOBHI IMOJOXEHHS MpaBOBOI
MOJIITUKU, a caMe Te, 0 YKpaiHa € CyBepEeHHOIO Ta He3aJleXHOI0, IeEMO-
KPaTUYHOIO, COIiaJIbHOIO, TTPABOBOIO L[ep)KaBoxoS19

He MoxHa He BiA3HAYUTU BaXJIUBICThb IJIS MPaBOBOi MOJITUKMU Ha-
ol IepXaBu OKpecJeHHs Kypcy Ha e€BpoiHTerpalito no €C, mo 0Oyio
3akinageHo we [locranoBoio BepxoBHoi Pagu Ykpainu Bin 02.07.1993

. . . . . 520
<<Hp0 OCHOBH1 HanmpsAMKHM 3O0BHIIIHbLO1l IMOJITUKH YKpalHI/I» . Takox

KoncTturyuis Ykpainu: 3akon Ykpainu Bin 28.06.1996p. Ne 254x/96-BP. Bidomocmi Bep-
x06noi Padu Ykpainu. 1996. Ne 30. Cr. 141.
IIpo ocHOBHi HanpsiMKH 30BHiWIHBOI MoJiTuKM YKpainu : ITocranoBa BepxoBHoi Paau

VYkpainu Big 02.07.1993. ITocTaHoBa BTpaTHJIA YMHHICTh Ha migcTaBi 3akony Ne 2411-VI
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14.06.1994 poky Mix YkpaiHoto Ta €C mianucaHo Yroay mpo mapTHep-
CTBO Ta CMiBpOOITHULTBO, Ha OCHOBI K01 Oysno 3aTBepaxeHo CTparteriio
iHterpauii Ykpainu no €C BinnoBinHo no Ykasy [Ipe3suaeHTa YKpaiHu
Bix 11.06.1998521, a takox [Iporpamy iHTerpauii Ykpainu no €C, 3atBep-
nxeHy Ykazom IlpesugeHTa Bix 14.09.20005 .

OTxe, eBponeicbkuit BUOip YKpaiHM iCTOTHO BIUJIMHYB Ha Ipoliec
MoOy10BU MpPaBOBOI MOJITUKU HAIIOI JepXaBu.

A BimoMoO, OCHOBHI rapaHTii mpaB JIOAUHU B YKpaiHi IPYHTYIOTb-
cs1 Ha moJioxkeHHsIXx KoHcTutyuii YKpaiHu, KOHCTUTYUiHHOI TOKTPUHHU Ta
KOHCTUTYLiHHOI MPaKTUKHU.

Tak, nHanpuknaa, ct. 92 KoHctutyuii YkpaiHu 3akpimire, 110
npasa i ¢cBOOOAM JIOAMHU i TpoMaAsiHMHA, TapaHTii LIMX NpaB i cBOOOM,
OCHOBHiI 00O0B'SI3KM TpOMaJsTHMHA BU3HAUYAIOTHCS BUKIIOYHO 3aKOHAMU
VYxpainu. A 3rinHo ct. 22 KoHcTuTyuii Ykpainu, 3akpirieHi B Hilt mpaBa
i cBOOOAM JMIOAMHU i TpOMaASIHUHA € HEBUYEPITHUMU, i MPU MPUKAHIATTI
HOBUX 3aKOHiB a00 BHECEHHi 3MiH 1O YMHHUX 3aKOHIB HE JOMYCKAETbCS
3BYXXKEHHS 3MiCcTy Ta 00CATYy iCHYHOUUX MpasB i CBO60I[523.

Y Tomy uuncni KoHcTuTyili€eo ta 3akoHaMu YKpaiHuW BCTaHOBJIEHO
MOXJIMBICTH OOMEXEeHHS NpaB i cBOOOA JIOAMHU i TpOMaAsIHUHA (B yMO-
BaX BOEHHOTO CTaHy, HaJA3BUYAWHOTO MOJTOXEHHS TOUIO).

VYka3zom [Ipesunenta Yxkpainu Big 25 cepmust 2015 poxy Ne 501/2015
3aTBepaxeHo HanionanbHy Crpareriio y cdepi npaB JIOIUHU.

ImnnemenTanis Crtparterii 3a0e3meyy€eThesl CHIABHUMU AisIMU JAep-
KaBHMX OpraHiB, iHCTUTYTiB I'POMaJIsIHCbLKOTO CYCITIiIbCTBa, YTOBHOBa-

xeHoro BepxoBHoi Paau YkpaiHu 3 mpaB JoauMHu 3a niaTpuMku Opra-

(2411-17) Bix 01.07.2010. BBP. 2010. Ne 40. Cr. 527. URL: http://zakond.rada.gov.ua/
laws/show/998_012.

Crpareria inTerpanii Ykpainu no €C sBiamosigno 1o VYka3dy IIpe3unednra VYidainu
Bin 11.06.1998. Yka3 BrpaTuB YMHHicTh Ha miacraBi Yka3dy Ilpe3unenta Ne 398/2015
(398/2015) Bin 07.07.2015. URL: http://zakond.rada.gov.ua/laws /show/615/98
IIporpama interpauii VYkpainm a0 €C, 3arBepaxkeHoro Ykaszom IIpesuaenra Bin
14.09.2000. ¥Yka3 BTpaTHB 4YMHHICTh Ha migncraBi Ykady IIpesmnenta Ne 398/2015
(398/2015) Bin 07.07.2015. URL: http://zakond.rada.gov.ua/laws/show/1072/2000
Koncrurynis Ykpainu : 3akon Ykpaiuum Big 28.06.1996 p. Ne 254k/96-BP. Bidomocmi
Bepxoenoi Padu Ykpainu. 1996. Ne30. Cr. 141.
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Hizanii O6'ennanux Hamiit, Pangu €Bponu, OpraHizamii 3 6e3meku Ta
CIiBpOoOITHUILITBA y €BpOMi Ta iHIIKX MiXXHAapOAHUX OopraHizaliil Ha ycix
eTamax po3poOJIeHHS MjaHy Hii 1monxo peasizauii ii MOJ0XeEHb, MOHITO-
PUWHTY Ta KOHTPOJIO.

BinnosinHo PosnopsaaxenHio Kabinety MiHicTpiB YkpaiHu Big
23 nuctomanma 2015 p. Ne 1393-p «IIpo 3arBepakeHHS MJIaHy Oiil 3 pea-
nizaiii HanioHanbHoi ctparterii y cdepi npas JIOAUHU Ha mepioa 1o
2020 poky», BM3HaueHi KOHKpPETHi 3aX0AM, CIpsSIMOBaHi Ha BUKOHAHHS
3aBnaHb Ctparterii, cTpoilll iXx BUKOHaHHS, 0oOCArM Ta axepesa ¢iHaH-
CyBaHHs, BiAINOBigadbHI BMKOHAaBII Ta MapTHeEpU 3 peasizauii 3axomis,
OuiKyBaHi pe3yJbTaTu ¥ iHAMKATOPU iX BUKOHAHHS

KoHTponb 3a peanizauiero CrtpaTerii Ta niaaHy il 30iliCHIOETbCS
BiAMOBIAHO N0 HasgsBHUX HaUiOHAJbHUX i MIXXHApPOJAHUX MEXaHi3MiB.

Takox BapTo MiAKpeCJAUTH, IO B KOHTEKCTi ajanTallii yKkpaiHCbKOTro
3aKOHOMABCTBaA N0 3akoHomaBcTBa €C 3abe3nedyeHHs MpaB JIOAUHU € 3a-
MOPYKOI CTabiIbHUX MapTHEPCHKUX BiITHOCHH i3 mepXaBaMHU-4YJeHAMU
€C. Amxe cBiToBa MirpaililfiHa Kpu3a CBO€I0 4Yeprol TaKoX cTajila oi-
HUM 3 HaWBaXJIMBIIIMX BUKJIMKIB ISl AeMOKpaTii Ta pO3BUTKY cyyac-
rao0anizoBaHOTO TMPOCTOPY.

Ha xanp, 0co06a1BO BaXJIMBOrO 3HAYEHHS OJs peanisalii mpaBo-
BOi MOJITUKM YKpaiHi oTpuMmaslo NMUTaHHSA 3abe3nedyeHHs (iHaHCOBOI
MiATPUMKM BHYTPIIHBO TMepeMillleHUX ocib. 3 I1i€l0 MeTol OpraHu
NepXaBHO1 BlAagM MOBUHHI BCEOIYHO CHPUITU BUKOHaHHIO Komrmiek-
CHOI JepXaBHOI NporpaMu WIOAO0 MiATPUMKHU, coIiaJbHOI amanTtalii
Ta peiHTerpailii rpoMaassH YKpaiHu, sKi Mepecejuaucss 3 THUMYacOBO
OKYIOBaHOI TepuTopii YKpaiHu Ta paiioHiB NMpPOBEIEHHS aHTUTEPOPUC-

TUYHOI omnepanii B iHIII perioHu YKpainu, Ha nepion no 2017 poky, 3a-

24 IIpo Hanionaasny Crparteriio 3 mnpaB JawoauHu cdepi npas JTOAMHKM Ha mnepion xo
2020 poky : Yka3 Ilpe3sunenra Ykpainu Ne 501/2015 Bix 25 cepnus 2015 poky. URL:
http://www. president.gov.ua/documents/5012015-19364

525 IIpo 3arBepaeHHs miaaHy il 3 peaxnizaunii Hauionmansnoi crparerii y cdepi npas
awauHd Ha mnepiox a0 2020 poky: Po3mopsaagxenns KabGinmery MinicTpiB VYkpai-
Hu Ne 1393-p. Bin 23 aucromama 2015 p. URL:h(tp://virvw.lanu.gov.ua7control/uk/
cardnpd?docid=248740679

237



TBepIxXeHOI mocraHoBolo KabGinery MinicTpiB Ykpainu Bim 16 rpynHs
2015 poky Ne 1094.

Takox Hao4YHOO € MpobJeMaTuKa HaaHHS BHYTPIIHbO Mepemillle-
HUM oco0aM piBHMX MOXJIMBOCTEW IJs1 peanizallii cBOiX coLiaJbHUX i
MOJIITUYHUX TIpaB TPOMAJsIH, 30KpeMa MpaBa Ha 3BEpPHEHHS Ta Ha y4acTh
y BUOOpax SIK €JeMeHT iHTerpallii JIOAUHU y CYCIiJIbHE XMUTTS.

Y 1bOMYy KOHTEKCTi OUEBUAHUM € T€, WO Mpolec rnobdanizauii npas
JIIOAUHU TOTpedye i Tiobasnizauii 3ycuab 1IOA0 iX AOTPUMAHHS, BUKO-
HaHHS$ Ta KOHTpoJo. TakoxX BUpilleHHS] KOHMJIKTIB, IpUITUHEHH BiliH i
HACUJIJIsSI BUMAarae MOCUJIeHHS 3aXUCTy MpaB JIOAMHU Ha HalliOHAJIbHOMY
piBHi, 110 CTIOBiy€ I'yMaHi3M Ta LiHHICTb JIOACHKOI 0COOUCTOCTI.

3arajioMm, MeTOl0 MpaBOBOi MOJITUKU B YKpaiHi € moOymoBa rpoma-
NISTHCHKOTO CYCHiJIbCTBA Ta MpaBoBoi AepxkaBu. [IpaBoBa nmojiTuka Ykpai-
HU OynyeTbcs Ha npuHuMnax KoHctutyuii Ykpainu, po3po0biserncsi Bep-
xoBHOlo Panoto Ykpainu, I[Ipesugentom Ykpainu, Kabinerom MiHicTpiB
VYkpainu, KoncrutyuiiitHum Cynom, MiHictepcTtBoMm KO cTuiii Ta iHmumumu
opraHaMu nepXaBHoi Biaagu Ykpainu. [IpaBoBy nmosiitTuky YkpaiHu Bino-
OpaxkeHO B 3aKOHaX, yKa3aX, TOCTAHOBaX Ta iHIINX HOPMAaTUBHO-TIPABO-
BUX aKTax, a TaKOX y MisIIbHOCTI BiANMoOBinHUX Jlep>xaBHUX OpraHiB 11010
iX peanizaiii.

[MpoTe BapTO 3a3HAYUTH, 11O B CAMUX HOPMATUBHO-TIPABOBUX aKTaXx
YkpaiHu Ta iXx Ha3Bax TEpMiH «IIpaBoOBa IMOJiITUKa» HE BXUBAETHCS.

B 3aranbHilt Teopii AepxxaBu i MpaBa MiJ NpaBOBOIO MOJITUKOIO Aep-
KaBU pO3yMi€THCS MpaBoBa Mporpama ii AisIAbHOCTI, IO I'PYHTYETHCS Ha
CUCTEMIi CyyaCHUX MPaBOBUX ILIIHHOCTEW, MPUHIMIMIB, TeOpiil i KOHLeEM-
il Ta cKepoBaHa Ha BIOCKOHAJeHHs TPaBOBOIi CUCTeMU, TPOBEIEHHS
npaBoBuX pedopm™m, MiATpUMaHHS TNPaBOMOPIAKY, 3abe3meyeHHs 30a-
JJAaHCOBAHOCTi B3a€EMHUX TIpaB, 000B'SI3KiB i BiAMMOBITaJIbHOCTI OepKaBH,
CycninbcTBa, 0CO0OM.

3araapHOBiZOMO, IO BIUIMB TMOJITUKU Ha MPaBOBY CHCTEMY JAep-
XXaBU CYTTEBO TOCUIIOETHCS B Tepioau pedopMyBaHHS CYCHiJIbCTBA.
OuyeBUIHUM € TOW (akT, 1110 Ha €e(EKTUBHICTb MPABOBOI MOJITUKU CYyT-

TEBO BIJIMBAE PiBEHb €KOHOMIUHOTO PO3BUTKY, CTAOiNbHICTHL BUPOOHU -
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1ITBa, COllialbHOTO A00POOYTY HaceJeHHS, KYJAbTypHi Tpaaulii B cyc-
r[iJILCTBi526

Ak cTparerisi HisIABHOCTI AepxXaBu y cdepi MpaBOBOTO peryaloBaH-
Hs, MpaBoBa MOJITUKA € 0CO0JIMBOIO (GOPMOIO BUpPaAXEHHS IepKaBHOI
MOJIITUKHU.

B. CeniBaHoB Big3HauaB, 110 MpaBOBa MOJiITHKAa B IIMPOKOMY pO-
3yMiHHI - 1LIe Ta cama JepXaBHa MOJIiITUKAa opraHizauii i ymnpaBiaiHHS
CYKYTHICcTIO c(ep CYCHibHUX BiIHOCUH 3aAjsl HOCSITHEHHS Ha OCHO-
Bi JIeTiTUMHHUX 3aco0iB 3arajbHOro OJiara, 3aA0BOJIEHHS TMYOJiuHUX
iHTepeciB (3 ypaxyBaHHSIM MPUBATHUX iHTEpPECiB), BUPILIEHHS TEBHUX
KOHKPETHUX 3aBlaHb, 3YMOBIEHUX DEaJbHUMM aKTyaJlbHUMU 3araib-
HOCYCIiJIbHUMU, MYyOJiYyHUMU (BJIACTUBUMMU i JAepxaBi, i Hapoay), Mo-
TpebamMu i iHTepecamu. [IpoTe mpaBoBa OCHOBa JAep>XKaBHOI MOJITUKU
Ta TIpaBoBe «O(OpPMJIEHHSI» OKpeMHUX 3axOAdiB il peasizallii He CIPOCTO-
BYIOTbH ii OaraTpacrekTHOro XapakTepy Ta NpaBoBoi chepu CycHibHOI
KUTTERISIIBHOCTI SIK OKpEMO1 CaMOCTiiiHOT cepu MOJITUUHOTO BIJIUBY
i mepXaBHOTO ymnpaBliHHA. MaeThcs PO IPaBOBY MOJITUKY K BiIHOC-
HO CaMOCTiiHU# pi3HOBUI AepXaBHOI MOJITUKHU B Oe3mocepeaHiit cdepi
MpaBoOBOI AiICHOCTI cycmiJbcTBa, TOOTO y chepi OPUAUUYHUX BiTHOCHH,
nmoOya0BU Ta (pyHKIiIOHYBaHHS TMPaBOBOi cUCTEMU. TYT TepMiH «IpaBo-
Ba MOJIiTUKa» O3HAYa€ MEBHUN OKpPEeMUU HAMpsM NepXaBHOI AisIBHOCTI,
CTIIpSIMOBAaHOI Ha yNPaBIiHHS MPOILIECOM TPaBOBOTO PO3BUTKY KpaiHW,
MiATPUMAHHS i MOJAJBIIOTO YMOPSAKYBaHHS MpPaBOBOTo OyTTSI, TOOTO

. . . . . 527
HIeTbcsT PO TMONITUKY Yy By3bKOMY (CIleliaTbHOMY) pO3yMiHHI cioBa

IMpaBoBa mosiTUKa TicHO TOB'sI3aHAa 3 iIHIIMMU BUAAMU TOJNITUKH, -
e 6araToBUMipHe MOHSTTS, 1110 MOCTiIHHO 3MiHIOETHCS.
. . . 528
Bituususani gocninnuku O. M. PynneBa ta O. H, Apmuwm™ mpormo-

HYIOTb PO3TJSAATH MPaBOBY MOJITUKY SK MPOAYKT HisIMBHOCTI HE TiLTbKU

526 CkakyH O.®. Teopis nepxkapm i npaBa : nigpy4yuuk / nep. 3 poc. Xapkis : Koncym, 2001.
656 c.

527 CeuniBanos B. IIpaBoBa noaituka Ykpaiuu. IIpaeo Ykpainu. 2001. Ne 12. C. 9.

528 Pyanesa O.M., fipmum O.H. IIpaBoBa nojituka YKpaiHu: cTaH, npo0JieMu KOHIENTYa i-

3anii Ta ninBumenus edpekruBHocti (ananituyna lonoBinw). Ilpasosea noaimuxa Ykpainu:
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nepXaBu, a i CTPYKTYp TPOMaASTHCHKOTO CYCITUIBCTBA, IO (HOPMYIOTHCS.
MpeTbcs mpo 3HAYHE PO3LIMPEHHS MeX i cdep BILUIMBY MPaBOBOI MONITH-
KM, OCKiJIbKM Y HOBUX yMOBax BOHAa 3OiMCHIOETbCS HE TUIbKU «y cdepi
npasa», a i «depe3 [il0 MpaBa», «3a JOMOMOTOKI IPaBOBUX 3aCO0iB».
e mae 3Mory BKJAIOUYNUTHU PiZHOBUIM MOJITUKU, 3aCHOBAHOI Ha IMpaBi, 10

. . 529
CKJIagy ImpaBOBOI1 IIOJITUKHA

BapTo 3a3HauuTH, 1O B UJIOMY AepXaBHa MOJITHUKA BUKOHYE IyXe
BaXJIMBY POJIb Y CYCIITbHOMY XUTTi, alXe il MeTa MoJIsITa€E Y CBOEYACHO-
MY BUpillleHHi TOCTPUX MPOoOJIeM PO3BUTKY CYCIiJbCTBA, aHali3i MPUYUH
iX BUHUKHEHHS Ta BU3HAYEHHI LIJISAXiB BUPillIEHHS MPOOJIEMHUX NUTAHb.

3acaau BHYTPilIHBOI MONITUKM YKpaiHu y chepax po30ynoBu aep-
XXKaBHOCTi, PO3BUTKY MiCI[€BOTO CaMOBPSAYBaHHS Ta CTUMYJTIOBAHHS
PO3BUTKY perioHiB, ¢oopMyBaHHS iHCTUTYTiIB TPOMaIsIHCbKOTO CYCMilb-
CTBa, HallioOHaJAbHOI Oe3MeKM i 00OpPOHU, B' €KOHOMIUHIN, coILialdbHiii
i ryMaHitapHiii cdepax, B e€KOJOTiuHiil cdepi Ta chepi TeXHOTEHHOI
0e3meku, a TakKoX 3acajMd 30BHIIIHBOI MOJITUKM YKpaiHW 3aKpiljeHi
B 3akoHi Ykpainu «[Ipo 3acaau BHYTPilIHbOI i 30BHIIIHBOI MOJITUKU
YKpa'IHI/I»530

Tak, 3rigHo ct. 11 3a3HauyeHoro 3akoHy, YKpaiHa sIK €Bpolieiicbka
Mmo3abJI0OKOBa fepxKaBa 3AiliCHIOE BiIKPUTY 30BHIIIHIO MOJIITUKY i MparHe
CIiBpOOITHUIITBA 3 yCiMa 3aiHTepecoOBaHMMU MapTHEpaAaMU, YHUKAIOUHU 3a-
JIEXKHOCTI Bil OKpeMUX AepXKaB, TPYI JepkaB abo MixKHApOIHUX CTPYKTYP.
OCHOBHMMH 3acajaM4 30BHIIIHBOIT MOJITUKM YKpaiHU €:

- 3a0e3mevyeHHs HalliOHAJbHUX iIHTEpECiB i 0e3MeKu YKpaiHU HIJISIXOM
MiATPUMAHHSI MUPHOTO i B3AEMOBUTIIHOTO CIiBPOOITHMUIITBA 3 YJIeHAMU
MiXHapOTHOTO CIiBTOBapUCTBA 3a 3aTaTbHOBU3HAHUMU MPUHLIUIIAMY Ta
HOpPMaM¥ MiXHapOTHOTO MpaBa;

- 3a0e3neYeHHs AUIVIOMATUYHUMU Ta IHIIMMHU 3aco0aMu i MeToaMu,

nepeabdadyeHUMU MIXHApOTHUM TMPaBOM, 3aXUCTy CYBEpEHITETy, Tepu-

KOHuenmyaawHi 3acadu ma mexanizm ¢hopmyeannss : 30. MarTepiajiB HAayK.-IPaKT. KoH(e-
pennii (Kuis, 5 rpyans 2013 poky) /3apen. O.M. Pynuesoi, K.: IIIC/,2013. 160 c.
529 Henoxa MJII. CsiToriasaHo TeopeTHYHi 3acaju nmpaBoBoi igeouorii. Bive. 2009. Ne 21
(258). C. 6.
530 IIpo 3acaam BHYTPimHBOI i 30BHiWHBOI modituku: 3akoH VYkpaimum Bigx 01.07.2010

Ne 2411-VI. Bidomocmi Bepxoenoi Padii Yxpainu (BBP), 2010, Ne 40, cr. 527.
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TOpiadbHOI LIJIICHOCTI Ta HEMOPYLIHOCTI AepXKaBHUX KOPAOHIB YKpaiHu,
il MONITUYHUX, EKOHOMIUHUX, €HEPTETUUYHHNX Ta iIHIIUX iHTEPECIB;

- BUKOPHUCTAHHS MiXHapOAHOTO MOTEHIiaxy IJsl yTBEPIKEHHS i
PO3BUTKY YKpaiHU SIK CYBEPEHHOI, He3aJeXXHOi, 1eMOKPaTUUYHOi, collianb-
HOI Ta MPaBOBOI AepXKaBu, ii CTAJIOr0 €KOHOMIYHOTO PO3BUTKY;

- CTBOPEHHS CHPUSTIUBUX 30BHIIIHBOMOJITUIHUX YMOB IS
PO3BUTKY YKpaiHCbKOI Hallii, ii €KOHOMIiYHOro MOTeHIlialy, icTopuu-
HOI CBiIOMOCTi, HalliOHaJbHOI TiIHOCTI YKpaiHLiB, a TaKoX €THIiYHOI,
KyJIbTYpHOi, MOBHOI, pejiriiHoi caMoOyTHOCTI rpoMaisiH YKpaiHU BcCix
HaIiOHAJIbHOCTEI;

- YTBEPIXEHHS MPOBiAHOTO Micls YKpaiHU y cCUCTeMi MiXHapo-
HUX BiIHOCWH, 3MIillTHEHHSI MiXHapOIHOTO aBTOPUTETY NepPXKaBU;

- CHpUSHHS MiXHapoJIHOMY MUpY ¥ Oe3relli y CBiTi, y4acTb y Bce-
OCSIXKHOMY TOJIITUYMHOMY Iiaso3i Jisl MiABUILEHHS B3aEMHOI A0BipU Jaep-
XaB, MOJOJIaHHS TpaAULliiHUX i HOBUX 3aTpo3 Oe3mnelli;

- [OTpUMaHH4 YKpaiHOIO MOJiTUKU M03a0J0KOBOCTi, IO O3HAYAE
HeyyacThb YKpaiHUW Yy BiliCbKOBO-TIOJITUYHUX COIO3aX, MPiOPUTETHICTHb
yJacTi B yIOCKOHaJIEHHI Ta PO3BUTKY €BPOMENCHKOI CUCTEMU KOJNEKTHUB-
HOi Oe3MeKu, MPOTOBXEHHS KOHCTPYKTUBHOTO MapTHepcTBa 3 OpraHiza-
i€ [1iBHIYHOATIAHTUYHOTO AOTOBOPY Ta iHIIMUMU BiliCbKOBO-TOJITUY-
HUMU OJOKaMU 3 yCiX MUTaHb, IO CTAHOBISITH B3AEMHUU iHTEpEC;

-  TMiATpUMKAa 3MIillHEHHS poOJi MiXHapOIHOTrOo MpaBa y MiXHapoju-
HUX BiTHOCUHAX, 3a0e3MeYeHHs JOTPUMAaHHS Ta BAKOHAHHS YUHHUX, BU-
pOOJIEHHSI HOBMX MPUHIMIIIB i HOPM MiXXHapoAHOTO TMpaBa;

- 3amo0OiraHHS KoH(}JiKTaM y perioHax, 110 MeXYIOTb 3 YKpai-
HOIO, Ta BperyJloBaHHs HassBHUX KOHQJIKTIB;

- 3abe3mevyeHHSs 3aXMCTY MpaB Ta iHTepeciB TPOMaAsIH i OPUINY-
HUX 0ci0 YKpaiHu 3a KOPIOHOM;

- CTBOpEHHS CIPUSTINBUX YMOB JJISI 3a0BOJIEHHST HAliOHATbHO-
KYJAbTYPHUX i MOBHUMX IMOTped yKpaiHIIiB, sIKi MPOXMUBAIOTh 32 MeXaMu
YKpainu, migTpUMaHHS 3 HUMU CTaJuX 3B'A3KiB;

- 3abe3mevyeHHs iHTerpaiii YKpaiHW y €BpPONMEMCbKUN TOJITUY-
HUI, EKOHOMIYHUI, TPaBOBUN MPOCTip 3 METOIO HAOYTTS YJieHCTBA B €B-

poneiicbkomy Colo3i;
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- TiATpUMKA PO3BUTKY TOPTOBEJIbHO-EKOHOMIUHOTO, HAayKOBO-
TEXHIYHOTO Ta iHBECTUILIHHOTO CMiBpOOITHUIITBA YKpaiHU 3 iHO3EMHUMU
IepXaBaM{ Ha 3acazax B3a€EMHOI BUTOMN,

- 3abe3neyeHHs iHTerpallii EKOHOMiIKM YKpaiHU y CBiTOBY €KOHO-
MiUYHY CUCTEMY 3 METOI0 NMOBHOLIHHOTO €KOHOMiIUHOTO PO3BMUTKY, IMiIBU-
IeHHs 100poOyTy Hapony;

-  PpO3IIMPEHHS MIXHapOAHOTO CHiBPOOITHUIITBA 3 METOI 3aly-
YEeHHs iHO3eMHMX iHBECTHLiil, HOBITHiX TEXHOJOTiii Ta ynpaBJiHCbKOTO
JIOCBiy B HalliOHaJbHY €KOHOMIiKYy B iHTepecax ii pedpopMyBaHHS, MoO-
NlepHi3allii Ta iHHOBalLiMHOTO PO3BUTKY;

- miaTpuMmka iHTerpauii YkpaiHu y cBiToBU#l iHdopMauiiiHuit
npocCTip.

Cepen HamnpsMiB peanizallii MpaBOBOi MOJITUKU TOPEYHO BUAIUTU
HACTYIIHI:

1) ¢dopMyBaHHS BITYU3HSHOTO MPaBOBOTO MOJS;

2) peanizauis HallioHaJAbHUX IHTEpPECiB 3a YMOB JOTPUMAaHHS BU-
MOT YMHHOTO 3aKOHOJABCTBA;

3) ¢dopMyBaHHS TMpaBOBOI KYyJAbTYypU Ta IPaBOCBIIOMOCTi Tpo-
MaasTH

Ilin ¢dopmyBaHHSIM IMpPaBOBOrO IMOJSI BapTO PO3YMITHU IPaBOTBOP-
yicTh nepxaBu. JopeuyHO B JaHOMY CEHCi PO3YMIiTH NMpPaBOTBOPUICTH SIK
HampsM HisUIBHOCTI IepaBU, MOB'I3aHUN 3 OQiliifHUM 3aKpilJeHHIM
HOpPM MpaBa HIsIXoM (opMyBaHHS MPUIMUCIB, 1X 3MiHU, NTOTMMOBHEHHS Ta
ckacyBaHHs. [IpaBOTBOpPYiCTh CKEpOBaHA HAa CTBOPEHHS Ta BIOCKOHAJEH-
HSI €IVHOI, BHYTPIIHBO Y3TOMKEHOI CUCTEMU HOPM, IO PETYNIOIOTH CyC-
MiTbHi BITHOCHHE .

IOpuauuHuit xapakTep TPaBOTBOPYOCTi BU3HAYAETHCS TPOIlE-
COM HaJaHHS TPaBOBUM HOpMaM 3arajlibHOOOOB'SI3KOBOTO XapaKTepy.

CouianbHe NpU3HAYCHHA HpaBOTBOp‘{OCTi - 116 BCTAHOBJIEHHS €TaJIOHIB

llTauiﬁ B.fA. IIpo6aemu dpopmyBaHHsi npaBoBoOi noJiTuku B YKpaiui. Bicnux AIlIpH Ykpai-
nu. 1994. Ne 2. C. 3-13.

12 . . . .
Beaukuii enuuk. p YHUI C. 3a penakuiero akan. HAH VYkpaiun

10.C.Illemnryyenka. K.:TOB «Buaasuuurso «lOpuauuna nymka»», 2007.992 c..
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i cTaHAapTiB MOBEMiHKM, 110 BiAMOBiZalOTh iHTEpecaM CYCHiJIbCTBA Ta
nepXaBHu.

Ha nymky ykpaincbkoro gocininHuka B. Tamisi, mepen YxpaiHorwo
CTOITh 3aBJaHHS MOOYAOBU MPABOBOI NepXKaBu, 110 Iepeadayae po3poo-
Ky Ta peaJjizauiio AepxXaBHOI MPaBOBOi MOJITUKU 3a YOTUPMA OCHOBHMU-
MU HamlpsMaMu:

1) 3aKOHOTBOPYICTbD,

2) mojitTuka y cdepi nMpaBo3acTOCOBHOI AiAAbBHOCTI i Harjisay 3a
BUKOHAHHSM 3aKOHIB Ta iHIIMX HOPMAaTUBHUX aKTiB,

3) mounitukay cdepi NpaBOBOTO BUXOBAHHS,

4) nmonitTukay cdepi KaapoBoro 3abe3rnedyeHHs NMpaBoBUX pedopm, i
HacaMmImepes] MpaBOOXOPOHHUX OPraHiB, IOCTHUIIiI, BCiX CTPYKTYp CYAOBOI
BIAAN

B uinomy, KoxHa MmoJiiTUKa nepkaBu Tependayae HassBHICTb KOH-
nenuii. Ha xanp, B YkpaiHi me He 3atBepaxeHo KoHIiemnuio mnpaBoBoi
MOJITUKHU.

OTxe, nig yac po3pobyseHHsa KoHuemniii mpaBoBoi MOJiTUKKU YKpai-
HU BapTO BpaxoByBaTW 3aKopaoHHUM nocBin. Tak Ykazom [lpesumeHTa
Pecny6nixu Kazaxcran Bim 24.08.2009 No 858 yxBajieHO KOHIIEMIIiO
npaBoBoi nmoyituku B Pecnyoniui Kazaxcran no 2020 pOKy534.

3 mno3uliii HayKoBOi BaXJIMBOCTI BapTO 3ayBaXWTHU, 110 LIe B
2010 poui pocilicbkuMm gociaimHukoM A. B. Manbko Oyyno mpencrabie-
Ho IIpoekt KoHuemniii mpaBoBoi moxituku B Pocilicekiit @eneparii go
2020 poky. BuHuKkae 3anuTaHHsI, Y4 OMHAKOBUI ceHC 3aKkanaeTbcs B KoH-
LeTILisIX MpaBOBOi MOJITUKU AepxaB cBiTy? Ak 3a3Havae A. B. Manbko,
«TOJIOBHUMU' (paKTOpaMu aKTyali3allii mpaBoOBOI MOJITHKHU € 3MiHa poJi
mpaBa y XUTTi CyCHiNIbCTBA, IO BUPAXAEThCS B TOTOBHOCTI TPOMAJsIH Ta
opraHisaliii peanizoByBaTH Ta 3aXWIIAaTU CBOi iIHTEpPECU MTPABOBUMM CIIO-
cobaMu (B TOMY YMCIi i B cylax), a TaKOX 3pOCTaHHS MacUBY HOpPMaTHB-

HO-TIPaBOBUX aKTiB, 110 AYXe 4YacTO BCTYMNalOTh Y KOJi3il0 MixX cobo1o,

Tauiit B.S1. IIpo6iemu ¢popMyBaHHS NPaBOBOi NOJITHKH B YKpaiHi...

Vka3 [Ipe3uaenrta Pecnyounikun Kazaxcran Bin24.08.2009 Ne 858 npo yxBajieHHS KOHIeI-
nii npaBoBoi noaiTuku B Pecny6aini Kazaxcran 1o 2020 poky. G. 8-9. URL: http://www.
pavloclar.com/zakon/?dok=04450
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a TakoX 3pOCTy KpuMiHaly, IO BMMarae aaekBaTHOI peaxilii gepxXaBu
Ha piBeHb 3JIOYMHHOCTI B KpaiHi. YCIlilllHe BUPilIEeHHS LIUX 3ajJay B LUX
rajgy3sx HEMOXJIMBe 0e3 YiTKUX Opi€eHTUPIB, IO Ma€ Ha MeTi chOopMyJIo-
BaTU TpaBOBa HOJ‘[iTI/IKa»535

Axuio posrngaatTu Kiaacudikallilo NpaBOBOi MOJITUKU, TO BapTo
3a3HAYUTHU, 1O B 3aJIEXXHOCTI BiJ MeTU 3IiACHEHHS MpaBOBa MOJiTUKa
MOXe OyTH MOTOYHOWI Ta MEPCHEKTUBHO, a B 3aJeXHOCTI Bill piBHS
YTBOPEHHS - MiXKHapOIHOI0, IepXaBHOIO, PETiOHAJIbHOIO, JOKAIbHOIO,
B paMmKax mneBHUX chiBapyxHocTeii. [IpaBoBy [loniTuky TakoxX MOXHa
kiacudikyBaTu i B 3aJ1€XXHOCTI BiJl rajgy3eil mpaBa - Tak BOHa MOXe OyTH
KpPUMiHaJIbHOIO, aAMiHiCTpaTUBHOIO, TPYIOBOIO, KOHCTHTYHifIHOIOSBG

Ha croroaHiuHiil 1eHb 0COGIMBOTO 3HAYEHHS AJI OHOBJIEHHS yKpa-
THCBHKOI Jep>XKaBHOCTI Ma€ KOHCTUTYLiMHO-TIpaBOBa MOJiTUKA.

Tak, Hampukian, A. B. Majibko po3yMie KOHCTUTYIiliHO-TpaBO-
BY TOJITUKY SIK HayKOBO OOTPYHTOBaHY, MOCIHiIOBHY I cUCTEMaTUUHY
NiSITBHICTD A€pXXaBHUX | TEPUTOPiaIbHUX OpTaHiB, a TAKOX IPOMaIChbKUX
00'emMHaHb IIOA0 CTBOPEHHS €(EKTUBHOIO MeXaHi3My KOHCTHTYUilHO-
MIPaBOBOTO PETYJNIOBAaHHS 3 ONTUMi3allii KOHCTUTYLIHHOTO PO3BUTKY KOH-
KpeTHOi Kpa'iHI/I537

Takox mopeuHuM Oyme mocuigaHHs Ha pociigHuka 0. A. Tiixomi-
poBa, SIKMI BBaxae, 110 MOJIEpHi3allisl Jep>XXaBHOCTI - 11e OaraTorjiaHOBe
riaob0anbHe SIBUIIE, 110 MICTUTh SIK «IMO3UTUBHi» MpPOsIBU (I03BOJU, 3a-
OXOUYEHHSI, CTUMYJIOBAaHHS COIiaTbHO KOPUCHWX TEHAEHIi!l pO3BUTKY),
Tak i «HeraTMBHi» (HOPMU MPaBOBOTO BILUIMBY Ha IMPOILECH OHOBIEHHS
(momepenXyBajbHi, MPeBEeHTUBHi, 3a00pPOHHI), TaK caMO SKJ IMOIIYK
HOBUX IMPOTPECUBHUX HAMPSIMKiB TBOPYOi aKTUBHOCTI CYCHiJIbCTBAa Ta

nepxasu. [1pu 1bOMY BUIIOI0 HOPMATUBHOIO ()OPMOIO OKPECTIEHHS IIUX

Mansko A.B. (pen.). Konuenuuss npapopoii noautuku B Poccuiickoit Peaepauuu no
2020 roaa. Caparos,2010.C. 7.

MinbkoBuu-CinoGoasiniwk O.B. Buau npapoBoi noaituku. Yaconuc Kuiecvkozo ynieepcu-
memy npaea. 2012. Ne 2. C, 21-23.

Manbko A.B. KOHCTHTYUHOHHO-TIPABOBAs MOJUTHKA coBpeMeHHO#l Poccuu: IIpoGaembr n
nytu pemenusi. IIpaéo u noaumuka. 2001. Ne 6. C. 10.
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BinHocuH € Koncruryuisi. Ha nymky KO. A. TuxomipoBa, KOHCTUTYLIiO-
HaJli3M SIK OCHOBa Cy4YaCHHUX INPOILECiB MpaBoOBOi rjobanisalii mposBisie
cebe B TOMY YMCJi LIJISIXOM KOHCTUTYIiOHa’i3allil MpaBOBUX CUCTEM,
HallioHaJIbHUX Trajly3eil mpaBa Ta BCi€i CUCTEMU NMPaBOIMOPIIKY B MiXKHa-
poaHoMmy (ryiob6anibHOMY) MaciuTabi. B nboMy 3HaxoAuTh CBOE MiATBEp-
IKeHHST 0co0IMBa MPUPOTa KOHCTUTYIIT IK OCHOBHOTO 3aKOHY Cy4aCHUX

538
JEMOKpaAaTUYHUX JO€pXKaB

3aciyroBye Ha ocoOJMBY yBary mnosullisi ekc-uieHa KoHcTutyiii-
Hoi AcambOiei YkpaiHu, JOKTOopa IOPUAMYHUX HayK M. OHimyKa539 B
TOMY, 110 OCHOBHUMU TEHIEHIIISIMA Cy4YacHOTO KOHCTUTYIiOHANi3MYy €:

- BU3HAHHS coliaJbHUX NpaB sIK HAOyTUX {entitlement), sKi Ta-
PAaHTYIOTBCS NepXaBOl0 Ha OCHOBi IMOBAru TiTHOCTI JIOAUHU SIK OCHOBO-
MOJIOKHOI KOHCTUTYLIIAHOT LIIHHOCTi, OOTPYHTOBAHUX OYiKyBaHb i Ipa-
BOBOI BU3HA4YEHOCTI;

- pO3IIMpeHHsS KoJia eKOHOMIYHUX CBOOOMA, 30KpeMa, cBOOOIM
pyXy KartitajiB, TOBapiB, MOCJYT i poO0OYOi CUIU, PEECTPY i 00JiKY ore-
pauiif HepyXoMOCTi SIK OCHOBH 3aXMCTy NpaBa BIACHOCTI;

- TIOCUJIEHHS NeKOHUEeHTpalii Ta AeueHTpasdisallii Bjaau, IiIBU-
LEeHHs poJii TpoMa i perioHiB Ik ¢OpM MiClIeBOro caMOBpPsIAyBaHHSI;

- pO3UWIMpPEeHHS BiAHOCUH reTepapxii mopsa i3 BiTHOCMHaAMM ie-
papxii B opraHizaiii nyoJiuyHOI Bjaau, WO BUpPAXa€eThCs B yyacTi abo
iCTOTHOMY BIUIMBi iHCTUTYTIB IPOMaAsSIHCbKOTO CYCITiJIbCTBA Ha Mpolec
MPUUHSITTS BIaAHUX PillleHb;

- 3MilleHHs aKUEeHTIiB pO3yMiHHS MOIiNy BJaau He JUIIe MixX 3a-
KOHO/IaBYOI0 i BUKOHABYOIO, a i 3pOCTaHHS POJIi CYIOBOTO KOHTPOJIIO, SIK
Ha HallioHaJbHOMY, TakK i HagHalliOHaJbHY PiBHi, a TAaKOX BUHUKHEHHS
MepexXi He3alleXXHUX OpraHiB abo iHCTUTYTIB (3a MEBHUX YMOB TaKUM
IHCTUTYTOM MOXHa BU3HATHU i IPOKYpaTypy);

- 3pOCTaHHS POJIi MiXHalliOHAJbHUX i HaTHALiOHATBLHUX IHCTUTY-
iit, IKUM OepxkaBa Jeerye 4acTUHY CBOIX CYBepeHHUX MOBHOBaXeHb,

0 3Millly€e aKLEHTU Y PO3YMiHHI IPUPOAM HALIIOHAJLHOTO CYBEPEHITETY;

538 Tuxomupos I0O.A. O moaepHuzauuu rocyaapcrsa. JKypuaa poccuiickozo npaea. 2004.
Ne 4. C. 3-16.

539 N % 53¢ . .
OHll"ZlyK M. OCHOBHi MOJOXKEHHS KOHCTUTYUIMHOIO OHOBJIECHHS Ha IHHOBAaUIMHO-NpOr-

HocTuuHux 3acanax. URL: http://ilp.kiev.ua/node/729
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- dopmyBaHHS 3acaj €KOJIOTIYHOTO CYCITLIBCTBA, IO 3YMOBIEHO
MipKyBaHHSIM YNpaBJiHHS MPUPOIHUMU pecypcaMu, SIKi € 0OMeXeHUMU
i MaloTh BiAMOBiaJIbHO BUKOPUCTOBYBAaTHUChH Mepea MPUHAEIHIMU TIO-
KOJIIHHSIMU JIIONCTBA.

I[Mpouecu eBpomeiicbkoi iHTerpailii YKkpaiHu Ta (popMyBaHHS KOH-
CTUTYUiHO-TpaBOBOi MOJITUKM YKpaiHM CIiBNajJu 3 mpolecamu Oy-
NyBaHHS MIiXXHapOJHO-TIPaBOBOi MOJITUKU B KOHTEKCTi MpaBOBOi INO-
Oanizauii.

3po3yMisio, 10 B CBOil OCHOBI IJ0OaJbHUN KOHCTUTYLIiOHATi3M Te-
penbavyae BMJMB IyoOanisallii Ha HalliOHAJbHY Ta MiXKHapOJIHY TOJITUKY.

Tak, lN'apBapacbkuit BueHnit CteHni XopMaH y CBOill CTaTTi BUOKpe-
MUB TPU BaxXJMBUX (akTOpu BIUIMBY TJoOasizalii Ha MiXKHapoaHy IO-
JiTUKY. [HCTUTYHiOHANbHUE (aKTOp OOyMOBJIEeHUI HeOaXkaHHSIM AepKaB
MmocnabysATU BJIAaCHUUM CyBEpeHITeT IMiA yaapaMu TJjolaizaluii ta «ryma-
HiTapHO1 iHTepBeHIlii». HamnioHanbHuit ¢dakTop 0O0YMOBIEHUI Hallio-
HaJbHOIO TIPUPOAOIO0 TPOMaASIHCTBA, JIOKAJi30BaAaHOIO Ha BiAMiHY Bif
€KOHOMIYHOTO XUTTS B rjobanrbHoMy Macmitabi. Ha nymxy C. XodmaHa,
r1o0ani3oBaHUl CBIT MOKM L]0 HE MA€ KOJEKTUBHOI CBilOMOCTI Ta COJli-
mapHocTi. Tpetiii (HaCMJIbHULIBKUI) (aKTOp MOB'I3aHUN 31 3HUKEHHAM
pOJIi MOMITUYHUX, EKOHOMIUHMX Ta iHIIUX Gap'epiB, IO CIPUSIE PO3IMO-
BCIOJIKEHHIO KOH(MIKTIB i TepopnaMy540

IIpote, Ha Ham morsa, Bxe y 2014 poui iCHyBaHHS Ipyroro ratpe-
ThOTO (haKTOPiB € CIIIPHUMU, OCKIJIBKU HABiTh HAa MOCTPaAsIHCbKOMY TIpO-
CTOpi € MPUXUJIBHUKM ifell «rJ100aJbHOTO TPOMAISTHCTBA» Ta «IJ100asb-
HO1 KOHCTUTYLiNHOT HpaBOCBiI[OMOCTi»54l

.Ha Hamy aymKy, cy4yacHi KpUTHUYHIi MOMEHTHU YKpaiHCbKOI Jep-
KaBHOCTI HajxaJlu MOXJMBICTh Ha MpPaKTUIL CIIOCTepiraTu oAuWH 3 (ak-
TOpiB ¢OopMyBaHHS TIJ100aJbHOTO KOHCTUTYIIOHANi3My - CTaHOBJEHHS
100ajJbHOT KOHCTUTYLiMHOI MpaBOCBiAOMOCTiI (MiJHECEHHS 3 Hauio-
HaJIbHOTO 0 CBiTOBOI'O pPiBHS).

30 Hoffman Stanley. Clash of Globalizations {Foreign Affairs, 81:4, August 2002). P. 1 -4.538
e WUnbun M. [Taobaavnoe ezpaxncoancmeo 6 peaaucmuvueckoii nepcnekmuge. URL: http://
wvw.Mcypelag,rWgeoculmre/new_ide"

dyem nonumams 2a06aavnoe epaxcoancmeéo. URL: http://www.archipelag.ru/geoculture/

new_ident/glob-gr/gl-nationaliry3/
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Ha nymky pociiicbkoro nocininnuka M. C. boHaaps, npaBoBa Ijo-
Oanizauisa BimoOpaxkae, mepIil 3a Bce, AKiCHI XapaKTepUCTUKHU iHTEpHa-
LHioHanizauii, iHTepBeHLii (Y TOMY 4Kciai B3aEMHOI) NPOBiIIHUX MPaBO-
BUX CHUCTEM CYYaCHOCTi, i Ha L[ill OCHOBi - HaAPOCTaHHS 3arajJjbHOTO B
HOPMaTHMBHO-MPaBOBOMY XUTTi cyyacHoi uuBinizanii. [TloronuMocs, 110
npaBoBa riaobanizaiis € BigoOpaxxeHHSIM TeHIEHIil 1opuau3allii, mocu-
JIEHHSIM IMPaBOBOTO HOPMYBaHHS OCHOBHUX cdep colliaibHOI NiliICHOCTI B
yMoOBax Mepexoay cydyacHOI LIMBiJi3allii 1o MiamopajdicTUYHOI AeMOKparii,
3aTBePIXeHOi B rjoOajbHOMY MacuiTabi HiHHocTedt I[HaycTpiaabHOTO
CYCITiTbCTBA, TOCTYIMOBOTO <«IMPOPOIIEHHs» HAiOHAJIbHWX COUiadbHO-
MOJIITUMHUX CUCTEM Y €EIMHY BCECBITHIO iH(pOopMalliiiHy cUCTEMY, 3 OIHO-
ro 60Ky, Ta BUHUKHEHHS HOBUX II00ANbHUX 3arpo3 JIONCTBY Y BUTISALL
MiXHapOIHOTO TEPOPU3MY.

MeTononoriyHo BuBaxeHow € nymka M. C. boHaapsi BiIHOCHO
TOTO0, 110 MPOIECHU MpaBoOBOi riaodanizanii, aKi BUXOASITh 32 MeXi Hallio-
HaJIbHUX KOHCTHUTYIilfHO-TIpABOBUX CUCTEeM, OO0'€KTMBHO MOTPEOYIOTH
KOHCTUTYUiHUX O1liHOK. CBO€EI 4eprolo OCHOBY IJ100albHOI IOpUaM3a-
il CyCHiIbHUX BiTHOCHUH y Cy4YaCHUX JNE€MOKpPaTHUYHUX JAepxKaBaxX CKia-
al0Th TMpollecu MpaBOBOI MoAepHi3alii, 10 MoxXe OyTHU TpeacTaBiIeHa
B HACTYITHUX acmekTax: 1) iHCTUTYyIiOHAJIbHOMY Ta IPaBOTBOPYOMY, IO
BUpaXaeTbCcsl y 30JMUXKEHHI TPaBOBUX CHUCTEM Cy4yacHOCTi, 0) mpaBope-
ajizauiiHpMy, 1€ OocCcoOJMBY yBary BUKJIMKae (GopMyBaHHS HaaHaIlio-
HaJbHUX IOPUCAUKLINHUX OpraHiB, B) B acmekTi 3aTBepIXXeHHS HOBOI
MpaBoOBOi i1€0J0TU, HOBOTO THUITY MPABOCBiIIOMOCTI Ta IPaBOBOI KYJbTYy-
pu, 110 BUPaXaeThCcsl B TOMY YMCAi B YHidiKauii mpaBoBUX LIiIHHOCTEH i
30MuXeHHI GyHIaMeHTATbHUX XapaKTePUCTUK HALiOHAIBHUX TTPABOBUX

. 542
KYJBTYp Ta iH.

3a3zHaueHi ¢akTopu MojAepHi3alii OTpUMYIOTh CBili TIPOSIB y TEH-
NEeHIii 30JJMXeHHS Ta KOHBEPTEHIIii aHTJI0OCAKCOHCHKOI Ta €BPOTENCHhKO-

KOHTUHEHTaIbHOI cucTeM. [0 KiacMUYHUX po30iXXHOCTEN MiX poMaHO-

Bougaps H.C. KoHCTHTYHHOHHOE MpaBOCylHe KakK (akKTop MoaepHH3ANHU POCCHUCKOIM

rocynapcrsensoctu. URL: http://www.zonazakona.ru /law/comments/146/

247


http://www.zonazakona.ru

repMaHChKOI0O Ta aHIJIOCAKCOHCHKOIO TIPAaBOBUMU CiM'SIMU HaJeXUTh
3aCTOCYBaHHS B HUX MPOIECYATbHUX CUCTEM - CIig40i a60 KOHKYpEeHT-
Hoi. 3BiCcHO, 110 XXOJ/JHA 3 IMX CUCTEM He iCHYE B YMCTOMY BUIJISAMAL, IPOTE
BOHU HE€ € A0 KiHIS HAaOJMXEHUMU OfHa N0 oaHoi. [Ipukinanom KoHBep-
TFeHIii IMX IBOX CUCTEM € peleeHTe 3HaUeHHs pillileHb €BporeicbKo-
ro Cymy 3 TpaB JIOAWHY, a TAaKOX IOPUIWYHA MPUPONA pillleHb OpPTraHiB
KOHCTUTYIIIfHOTO KOHTPOJIIO NepXaB KOHTUHEHTATbHOI €BpOTIH.

BpaxoBylouu Bce BUIle 3a3HayeHe JOCUTH aKTyaJIbHOIO € HOBA pe-
BOJIIOIIiiHA KOHIIETisl, 0 HOCUTb Ha3BYy «IJ100aNbHUNW KOHCTUTYIiO-
Hali3M». 3a3HaueHa KOHIIeNIisd MIiCTUTb imei po3moainy BJIaau MixX
He3aJleXHUMU JepxXaBaMU, CTBOpeHHSI (opM KOHCTUTYLiOHadi3auii
MiXHapOIHOTO Ta CBITOBOTO TOPSIKY.

Ha namy aymKy, rnmo0ajibHUI KOHCTUTYIIOHATI3M - 1le HOBUM 00epT
cTanoi KOHCTUTYLiHOI MeTomoJsiorii 3a cyyacHux ymoB. I[lepeBaroio
ra100aJbHOr0 KOHCTUTYILIOHANi3My € HOBUUW THYYKWW MiAXim, 1mo nyxe
noOpe BiAMoBimae cyyacHOMY pPO3YMIiHHIO TpaB JIOAMHU Ta HalKkpalie
MiIXOAUTh B yMOBax MOPYIIEHHS i€epapXii MiXkHapoOJHOTro TMpasna.

[TparMaT4yHO BipHUM € BUCIOBJEHHS BiTYU3HSAHOTO fochigHuka /.
benosa mono po3BuTky KoHCcTUTYLIi Ta KOHCTUTYLIIOHATi3MY B CydaCHUX
ymoBax. Ha iioro nymky, BpaxoByiouu popMajibHO-IOPUAUYHI HEIXOJiKU
KoncTuryuii YkpaiHu i 3MiHU CYCMiIbHO-TIONITUYHOT CUTYyallii B KpaiHi 3
yacy ii IpUWHSITTS, BUAAETHCS, IO HAKOUIbII MPAaBUIBHUM i CIIOKIHHUM
BapiaHTOM € He paauKajibHe abo yacTkoBe pedopMyBaHHS Halioi KoH-
CTUTYII, a il MmocTynmoBa i oOepexxHa axanTallisi 10 CyCIiJbHUX 3Mi1{543

CbhOroJHi; MOXHA CMIJMBO CTBEpIXYBaTW: HaA3BUYailHiI momdii B
VYxpaiHi me pa3 nmiaTBepAUIU, 110 TMPUPOIHI MpaBa OXOMUIM HE TiIbKU
HalBaXJIMBIillli colliaJbHi LIHHOCTiI, a # MiXXHapoOJAHI MOJITUYHI SBUIIA,
Ta aKTyajlidyBaJu HEOOXiIHIiCTb CKOOPIMHOBAHUX Hill mepXkaB CBITYy 3a-
ISl 3aXMCTy TIpaB JIIOAWMHU i TpoMalsiHMHA. YKpaiHa CTOiTb Ha MOpo3i

HOBOi KOHCTUTYLIiHOT pecdopMU Ta 3HAXOAUTHCS B CTaHi JEeMOKpaTUY-

Beno .M. Buecenns 3min 10 Koncturyuii Ykpainu: EBosonis cy4acHOro KOHCTUTYLiO-
Hagismy. [lopiBusiibHO-anadiTuyHe npaBo. Ne 2. URL: http://pap.in.ua/2_2013/Bielov.pdf
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HuX 3MiH. CBO€IO 4eproio, B yMoBax €BpOiHTerpailii Ta npaBoBoi Ioda-
Ji3anii YKpaiHi HeoOXinHe HaOJIUXKEHHS MPaBOBOi CUCTEMU AepXaBU 10
MiXHapOJAHUX i €BpOMNEcbKUX CTAaHAApTIB, WO BinoOpaxeHo B KoHcTu-
Tyuii YKpainu. 3 1€ MeTolo HeoOXxinHa peasi3allis mpaBOBOi MOJITUKU
VYKpaiHU K CKOOPJAMHOBAHOI Ta MJIAHOMIpPHOT AisSIILHOCTI OpraHiB Aep-
KaBHOI BJIaau y cepi MpaBOBOro peryjaloBaHHS COlLiaJlbHUX BiITHOCUH 3

po3po0KOI0 BiAMOBIAHOT KOHIEMIILII.

BucHoBKM 10 po3ainy 5

BapTto 3azHauuTH, 10 rinodajisallisi Ta MiXAepXaBHi iHTerpauiHi
MpoIecH CIPUIMHUIU HEe TiJIbKU MiABUILEHHS 3HAYCHHS jus cogens IJIst
HalliOHAJbHUX MMPaBOTNOPAIKIB, ajie 1 MiAKPeCAUIN HEOOXiTHICTh KOMII-
JIEKCHOT HOpMaTUBHOI (ikcauii npaBuJl MOBEAiHKM A1 YYAaCHUKIB MiX-
HapOIHWX BiIHOCHH.

I[IpobGnemaruka noOCHiAXEHHS TJ00aJbHOTO KOHCTUTYLiOHATi3My
aKTyaJli3yeThCs e W TUM (pakToM, IO y 3B'A3KY 3 MPCUIEHHSIM 3HAYCH-
Hd TJI00ani3alii sk ¢pakTopy po3BUTKY MiXXHapOAHOTO MpaBa Bce OLIbIIOT
yBaru y nNpaBoBiil JOKTPUHI NPUAISAETHCSA MUTAHHIO TTPABOCYO'€KTHOCTI
Ta TpaHchopmalii cy0d'€KTHO-00'€KTHOTO CKJIaay MiXXHapoIHOTO IpaBa
Ta HeOOXiMHOCTiI BHECEHHsI KOPEKTyBaHb i HOBOBBEIEHb y OTO CUCTEMY.

CTaHOBJIEHHS I100aJbHOTO KOHCTUTYILIOHANTiI3MY MAa€ CXOXi pUCH 3
CTAaHOBJIEHHSM YKPaiHCbKOTO KOHCTUTyUioHanizmy. [To-mepiie, ix icto-
pist Ta TpaaWIlis HapaxXxoBYIOTh NEKiJIbKa CTOJITh, MPOTEe OCHOBHUIA JITPO-
ec po3dymnoBu moyaBcsi HanpukiHui XX crouirrs. [Mo-npyre, obuasa
BOHU 0a3yloTbCsl Ha MOIIYKY HOBOi mapaaurmMu. [lo-Tpete, BoHU 0Oasy-
IOThCSI Ha KOHCTUTYUiHOMY eKcriepuMeHTi (3a 27 poKiB He3aJIeXKHOCTi B
YkpaiHi OyJio MpoBeneHO 1IiCTh €eKCMEePUMEHTIB Hal YKpaiHCbKUM KOH-
cTutyuioHanizmom). [lo-ueTBepre, Ha PO3BUTOK II0OATBLHOTO I yKpaiH-
CbKOT0 KOHCTUTYLIIOHa/Ni3My BIJMBA€ MOBEAiHKA AePXaB-YJIeHiB MiXHa-

pOIHOIO CHiBTOBApUCTBA Ta MiXKHAapOJAHMUX OpraHizalii.
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BUCHOBKM

Pe3roMyoun TOJOXEHHST HOCHiAXEHHsI, IO MPOBOAMUIOCH, MOXHA
NiATHM HACTYMHUX BUCHOBKIB:

- riao0aJbHUN KOHCTUTYLiOHANi3M SK (EeHOMEHOJIOTisl 3arajib-
HUX [[iHHOCTEW HaIliOHAJIbHOTO KOHCTUTYIiNHOTO TIpaBa JAepKaB-4yJeHiB
MiXHapOIHOTO CHiBTOBapuCTBa, sIKa TpaHCchOpMyBaiach y riobarbHU
MOPSAOK AeHHUW MiXHApOIHOTO IpaBa, GOPMYETHCS Y ABOX HATPSIM-
Kax: TeOpeTUYHOMY Ta MpakTuaHoMy. OTXe, B MEPIIOMY - TEOPETUU-
HOMY (IOKTpUHaJIbHOMY) HAIpPSMKY, TJOOATbHUI KOHCTUTYLiOHaJi3M
PO3YMi€ThCS SIK cydacHe IPOTPEeCUBHE MUCIEHHS, 110 BHOCUTH IeMOKpa-
TUYHY JIETITUMHICTD i TOBary 10 MiXkHAapOJHUX MPUHIIUIIB y COLiaJIbHO-
MOJIITUYHY iIe10 Ta TPONMOHYE MUPHE BUPIilIEHHS MiXXHapOIHUX CYyNep-
€YoK. Y JApyromMy - nmpakTUYHOMY (MPaKCEOJOTiYHOMY) HaANpsMKY - 1ie
MOBCSKIEHHA AiSNIPHICTD AepXaB-4YJE€HIB MiXXKHAapOIHOTO CIiBTOBAapUCTBa
Ta iHIIKUX Cy0'€KTiB MiXXHapOAHOTO MYyOJiYHOro MpaBa, a B IIMPOKOMY
PO3YMiHHI - BCiX aKTOpiB MiXXHapOAHUX BiIHOCHH, I10J0 MPaKTUYHOTO
BTiJIEHHS 3a3HAYEHUX TEJIEOJOTIYHUX NOMIHAHT y MiKHapOIHE XUTTS;

- TIpOBeIeHE JOCIIAXEeHHS € MiATBePAXEHHSIM TOTO, IO HAYKOB-
mi-daxiBui y ranysi mpaBoBUX (KOHCTUTYLIOHAJNiCTU, MiXHapOIHUKMU,
TEOPETUKHU TpaBa TOIIO) Ta MOJITUYHUX HayK (IMOJITOJOTisI, MiXXHapoI-
Hi BITHOCUHU TOWI0) 3 BEJIUKUM €HTY3ia3MOM MpalOTh Had TUM, 11100
CYTHICTb TJ100QJIbHOTO KOHCTUTYIiOHANi3My cTaja.0iabil BU3HAYEHOIO
caMe 4yepes3 peiHTepIpeTallilo MiXXHapoaHOro MyOJiYHOTO MpaBa 3a Cy-
YaCHUX YMOB Y KOHTEKCTi 3alIO3WYEeHHS OCTAaHHIM 3arajJbHUX KOHCTUTY-
HiHHUX LHIHHOCTE! HalliOHAJbHUX AEepPXaB;

- B ICTOpPUYHIN peTpOCHEKTUBi imeoJioris rjio0aJbHOTO KOH-
CTUTYLiOHAaNi3My (POPMYETHCSA BIIPOMOBX HACTYMHUX XPOHOJTOTIYHUX
eTamiB:

. nepwa nexkana-1990-1999 poxku;

* npyra nekaga - 2000-2009 poku;

. TpeTs nekana - 2010 - mo TemnepiuHii yac;
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- KOHIENT «[I00aJbHWN KOHCTUTYIiOHATi3M» BUCTYIA€E TIPO-
BiIHOIO TPOOJEMOI0 Cy4acHOi KOHCTUTYLiOHANICTUKN, MAa€ MIKIUCUU-
MJiHapHU XapakTep i 3auinae npoOieMaTUKy MiXHapoAHOIrO TpaBa,
OCKIiNIbKU CTOCYETHCS TEPEeTsaAy MUTAHHS KOHCTUTYLiWHO-TIPaBOBOTO
peTyTIOBaHHS CYCHUJIBHUX BiIHOCWUH y CepenVHi Ta 3a MeXaMU IepxkaB
CBITY;

- Takui HOBITHIil MiAXix 1yXe CTPiMKO PO3BUBAETHCS SIK KOHUEMT
BEJIMKOTO 3HAYEHHS IUIST BCiX AepXaB CBIiTY B yMOBaX II00albHUX BU-
KJIMKiB, BUCTYIA€E BUMipOM IJ100ajJbHUX MpPOIECciB, 1O MiANanamTb Mil
KOHCTUTYIIHHO-TIPaBOBE pETYJIOBAaHHS Ta MOTPEeOYIOTH TOIANBIIOTO
po3BuUTKy. [1pu uboMy r1o0aibHUN KOHCTUTYILIOHATiI3M HE TIOBUHEH YsB-
JISITUCH K «TOTOBUWI O BXUTKY MPOAYKT», BiH BUCTYIAE SIK iAeONOTis,
L0 TAKOX MOCTiHHO (GOPMYETHCH, 3pOCTAE Ta KBiTHE, y BiIMOBIAHOCTI 10
iCHYIOUUX MixkHapoaHuUX BitHocuH. CripaBa B TOMY, 1110 3aMpoBaJIXeHU
Ha moyaTtky XXI cTodiTTsd excrnepuMeHT 3 (GopMyBaHHS IJ100aJbHOTO
KOHCTUTYILIOHAi3MYy 1l1€ TPUBAE;

- 3aBAsSIKU (EeHOMEHOJIOTii r100ajJbHOTO KOHCTUTYIIiOHAJi3My, B
XXI croniTTi Hayka MiXHapoAHOTO MYyOJiYHOTO TMpaBa OTPUMYE SIKic-
HO HOBI T100anbHi 03HAKM, IO B TOMY UYHCIi € TMMOB'S3aHUM 3 HOBITHI-
MU TJOOANBHUMMU iIeIMU MiXAepKaBHOI iHTerpallii, TPaHCKOPAOHHOTO
CHiBPOOITHUIITBA, CTAJIOTO PO3BUTKY JepXKaB, NepPXKaBHOTO CYBEpPEHITETY
tomo. [IpoTe, iHTerpaiisi Ta criBpoOITHUILTBO AepXKaB, Yy TOMY YMCHi i
MiAMACaHHS HUMU MiXHapOIHO-TPaBOBUX aKTiB IrI100aJbHOTO XapaKTe-
py, He 03HaYa€ OMHO3HAYHOTO MO30aBIeHHS CyBEpEeHITETY Ta BUIYUYEHHS
NesIKUX MUTaHb 3i chepu iX BIaCHOT KOMIIETEHIIIT;

- Xoua igesl ri1o0aJbHOTO KOHCTUTYLiOHali3My L€ He oTpuMala
CBOTO 3aKpilJIEHHSI B paMKaX SIKOTOCh ONHOTO HOPMAaTUBHOTO-TIPaBOBO-
ro akTy MiXHapoaHoro (yHiBepcaJlbHOTro abo perioHajabHOTO) XapakTe-
py, TpoTe 1ieil peHoMeH yXe BUKIMKaB BEJIUKUI iHTepec cepem Opuc-
TiB-MIXXHapOAHUKIB, SIKi 3a3HayalOTh IMPO MMOSIBY HOBOTO TIJ00aJlbHOTO
KOHCTUTYLIIHHOTO, TJ00aJbHOrO aAMiHICTPaTUBHOTO Ta TJ00aJlbHOTO
MiXHapoaHoro npaa. [Tomanpini qocaiiXeHHs BUEHUX-HAYKOBIIB y 3a-

3HAYEHOMY HATpSIMKY IaAyTh 3MOTY 3HAWTW HOBiI HopMuU i MeTomu pe-
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anizalii KOHCTUTYLiHHUX TMPUHUMUIIIB ¥y paMKaX HOBOTO MiXXHapoOJHOTO
MMPaBOIMOPSAKY;

- 3BEPTAIOYUCH A0 KOHIENMTYyaJIbHUX iell HiMEIbKOTO MOCHimHUKa
K. Tomymiara, Tpe6a 3a3HauYuTH, 1110 A0 LIUX Iip aHi B Teopii, aHi B mpak-
TH1i HalliOHAJIbHOTO KOHCTUTYIiMHOTO NIpaBa Ta MiXKHApOJAHOTO Iy0JIiu-
HOro mpaBa HeMa€ YiTKOI BiAMOBili Ha 3alMTaHHS, SIKa X 3 OCHOBHUX
3acaJlHUYUX HOPM (MPUHILIUI CYyBEpPEHHOI PiBHOCTI HepXaB YU 3aXUCT
MiXHapOAHUM CITiBTOBAPpUCTBOM 0a30BUX IIHHOCTE!) CTaHE YU NMOBUHHA
CTaTU MepeBaxKHOW Y BUMAAKY KOH}IiKTy. Ha Hamy aymKy, MixXHapoj-
Ha cUcCTeMa BCe ONHO 3aJMIIAETHCSI 6araTOPiBHEBOIO CUCTEMOIO, B SAKiil
nepxkaBa MOBUHHA 3MUPUTUCH 3 0a30BUMU IiHHOCTSIMHU MiXHapOIHOTO
CIIiBTOBapUCTBa, JOTPUMYBATUCDH iX i MiATPUMYBATU B3aEMOBUTIAHI Bin-
HOCWHU 3 iIHCTUTYTaM¥ MiXKHapOIHOTO CIHiBTOBapUCTBA;

- 3aBOSIKM TJ00aJbHili KOHCTUTYLiOHAai3allii Bcix cdep Mix-
HapoOAHUX BiAHOCUH yce Oifblle MiABUIIYETHCS POJb KOHCTUTYLiMHUX
MPUHLUIMIB K Y BHYTPIIIHbOAEPXXaBHOMY, TaK i B MiXkHapoAHOMY Tpa-
BOTIOPSAKAX;

- PO3BUTOK KOHIUEMIil ri100aJbHOTO KOHCTUTYILiOHAJNi3My TiCHO
MOB'SI3aHM i3 IPOOJIEMOI0 KOHCTUTYIIHHOT MOAEepHi3allii Ta MOSIBOIO He
TiIbKU T100aJbHOTO KOHCTUTYLIMHOTO MpaBa, ajie i riodajbHOTO aaMi-
HicTpaTuBHOro npaBa. Ha nymky nocninHukiB Il. lo6Hepa ta M. Jly-
riHa («CyTiHKM KOHCTUTYLIIOHAJi3My»), Pi3HULS MiX TJI0OaJlbHUM KOH-
CTUTYLiOHANi3MOM i rJ100aJbHMUM aAMiHICTPAaTUBHUM IMPABOM MIiCTUTBHCS
B oOcsrax NMpaBOBOTO PEryIOBAaHHS: MO3UIlisd KOHCTUTYLiOHAJIICTIB TO-
JISITA€ B TOMY, 1100 OMUCATHU Ta PO3BUHYTH LiIJIKOM 3aKOHHU I I100aTbHUIA
MopsIIoK, Y TOW Yac K METOHO0JIOTiSl TJ0O0aJbHOr0 aAMiHICTPAaTUBHOIO
mpaBa € OinbII OOMEXEeHOI0 B MOXJIUBOCTSIX, 30CEPEIXKYIOUUCH JIUIIe
Ha OKpEeMHUX eJleMeHTaX TJI00albHOTO YNPaBIiHHSI I OOMEXYIYUCH
aHaJi3oM i peanizallielo OibII BY3bKMX MOJITUYHUX ileasiB, 30KpeMa,
BinmoBiganbHocTi. Ha nymKy 3a3zHayeHux ¢axiBliB, TaKuit oOMexXeHU
MiAXi TJT00albHOT0 aAMiHICTPATUBHOTO MpaBa BUKJIUKAE CEPHO3HI MPO-
O6JeMu, IPUYOMY SIK Ha TIPAKTUYHOMY, TaK i HA HOPMATUBHOMY PiBHSIX;

- € OYeBUIHUM, 11O ifes ria100aJibHOTO KOHCTUTYIIOHATIZMY Mid-

Ja€eTbCA KpI/ITI/IIli, - HE3BaXal4iu Ha T€, IO BOHaA MOXE CIIMpaTUCAd Ha
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COJIiIHI NOKTpUHAaJbHI Ta MpaBOBi AXepeja, BOHA BCE X 3aJUIIAETHCS
npo6jeMaTuyHol0. B CBiT/i opuriHaIbHOTO HAYKOBOTO OaYeHHS IJ100ab-
HOTO KOHCTUTYIiOHANi3My, IO TPYHTYETHCSA Ha NaBHOCTI HOCIHiIXEHHS,
MU PO3YMiEMO TI00aNbHUN KOHCTHUTYIiIOHANi3M SIK €KCIePUMEHTAIbHY
KepiBHY igeosorito (3 mpuTaMaHHUMU «-i3MaM» pucaMu) ajas ¢GopMyBaH-
HSI Ta PO3BUTKY HaIliOHAJIbHUX AeMOKpATIii;

- rhaoOanizauisg 3arocTpuia MNUTaAHHS TapMoOHi3alii NpaBOBUX
CUCTeM, MOPSANOK [MisSIBHOCTI AepxXaB L0A0 3abe3MeyeHHs CHiJIbHUX
rapaHTiit paB i cBo6on moauHu. deHoMeH rrobanizamii € aKTyaJlbHUM
IUISl Hamoi AepXkaBu, OCOOJMBO B yMoBax ii iHTerpauii m1o Bce OijbIl
r1006a1i30BaHOTO MOJITUYHOTO, €KOHOMIYHOTO, KYJIBTYPHOTO Ta TPaBO-
BOro mpoctopy. B cyuacHux yMoBax yyacTi YKpaiHU B €BpOTNeENCbKiil
MiXxAepXaBHill iHTerpauii, KOHTEKCTyaJbHOTO Ta XapaKTepOJOTiYHOTO
3Ha4YeHHs HaOyBa€ 3a0e3TNeuyeHHs HaliBUIIUX HiHHOCTEN JIOAUHU i Tpo-
MansHuHa. [IpaBoBa rio6anizauiss Ta CTaHOBJEHHS TJ100albHOTO KOH-
CTUTYLIiOHaJIi3My 0€3CYMHiIBHO MO3UTMBHO BIUIMBAlOTh Ha HalliOHAJbHY
MPaBOBY CUCTEMY YKpaiHM, AeTepMiHYI0OUYM 1i 3yCUJUISI iHTErpyBaTUCh 10
MPaBOBUX CUCTEM MiXIepXaBHUX 00'€THaHB;

- KOHUeNUif ri1odajbHOTO KOHCTUTYLiOHANi3My, 110 Ma€E BUTOKU
3 imeit I. Kanra (XVIII c1.) Ta K. Tamymara (XX cT.), 06'enHye imei
BHYTPIilIHHO HAlliOHAJbHOTO Ta MIXKHApPOAHOTO KOHCTUTYLiOHAaNi3My, BU-
BOAUTH iX Ha HOBMM TJI0OOaNbHUU piBeHb. SK 3ayBaxuiaa HiMelbKa JI0-
cainHuust npod. A. Ilerepc (2005), - rmobarbHUI KOHCTUTYIiOHANi3M
BapTU YyBaru, OCKITbKM [a€ 3MOTYy CTBOPDUTH BCECBITHBO CIYIIHY
TpaHCHalliOHAJbHY MEPEXY CBITOBUX MOPSIIKiB;

- Y KOHTEKCTi Cy94acHOTO IMOJITUKO-TIPAaBOBOTO OTUCKYPCY, IO PO3-
TOPTAETHCS B Cy4aCHOMY MiXHapOJHOMY CIiBTOBapUCTBi, B TOMY YHUCIi
i1 3aBOSIKM aKTUBHOMY NOKTPUHAIBHOMY OOTOBOPEHHIO, MOXHAa KOHCTa-
TYBaTU HasIBHICTbh YiTKOi MO3UILii BiTHOCHO TOro, IO TJOOaJbHUN KOH-
CTUTYILIIOHAJNIi3M € HOBMM KPOKOM Y LMBili3allilHOMY Ipolieci, - amxe
He3BaXxaluu Ha pi3Hi HAyKOBi MigAXxoAu IIO0A0 MOTO TJyMadyeHHs, Hayka
MiXHapoaHOTO MyO6MiYHOTO TpaBa TOPKAETHCS, CIIPUNMAE Ta 3aCTOCOBYE
HOBITHi Teopii, 110 CNpUsSIOTh (GopMyBaHHIO TI00aJbHOTO IpaBa, SIKe

0a3yeTbCcsd Ha KOHCTUTYLIHHUX LIHHOCTSAX, a caMe: iCHyBaHHS I1o0aib-
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HOTO TPOMAISHCHKOTO CYCIiJIbCTBa, TI100albHOTO TpoMaasiHCTBa, abo
HaBIiTh CTBOPEHHS €IMHOro koaupikoBaHoro akrty - ['mobdanbHoi (Bcec-
BiTHbO1) KoHCcTUTYLIT;

- rTiobanizalisi Ta MiXIepxXaBHi iHTerpauiiiHi Tpouecu Ccrpu-
YUHWIW He TiTbKW IiABUINEHHs 3HAYeHHS MPUHUUIIB jus cogens ISl
HallioHaJbHUX NMPAaBOMOPSIAKIB, aje i MiAKpeCIUIU HEOOXiTHICTh KOMII-
JIEKCHOI HOpMaTUBHOI (ikcalii mpaBuJ MOBEAIHKU IJIsI YYAaCHUKIB MiX-
HapOJIHUX BiTHOCUH;

- mpobiseMaTvKa JOCHiIXEHHS TJI00aJbHOTO KOHCTUTYLIOHANTiI3MY
aKTyaJli3yeThcs 1Ie i TUM (paKToM, IO Y 3B'A3KY 3 TOCUJIEHHSIM 3Ha4YeH-
H rjiobanizauii sk ¢pakTopy po3BUTKY MiXKHApOJHOTO IpaBa Bce Oibioi
yBaru y npaBoOBil JOKTPUHI MPUIIASETHCS MUTAHHIO NMPaBoCyO'€EKTHOCTI
Ta TpaHcdopMmalii cyd'€eKTHO-00'€KTHOrO CKJIaay MiXXHapoOJHOTro mnpaBa
Ta HeOOXiMHOCTiI BHECEHHSI KOPEKTYBaHb i HOBOBBEIEHb y IOTO CUCTEMY;

- CTaHOBJIEHHS [JIOOAJLHOIO KOHCTUTYUiOHaJNi3My Mae cXoxXi
pUCH 3 CTAHOBJIEHHSIM YKPaiHCbKOTO KOHCTUTYLioHaNi3My. [To-niepuie, ix
icTopisi Ta Tpaaulisi HapaXOBYIOThb J€KiJibKa CTOJIiTh, NMPOTE OCHOBHMUI1
npouec po3dynoBu 06o0x noyabcs HanpukiHui XX croairtsa. Ilo-npyre,
obunBa peHoMeHU 0a3ylOThCS Ha MOUIYKY HOBOI mapanurmu. I1o-TtpeTe,
BOHU 0a3ylOThCsl HA KOHCTUTYLIIHHOMY eKCIepuMeHTi (3a 27 poKiB CBO-
€l He3aJeXHOCTi B YKpaiHi OyJio MpoBeAeHO 1IiCTh €KCINEePUMEHTIB Bil-
HOCHO YKpaiHChbKOro KOHCTUTYyLioHani3mMy). [lo-yeTBepTe, Ha pO3BUTOK
rjao0ajbHOro i yKpaiHChbKOIo KOHCTUTYILiOHaJi3My BIJIMBAa€ MOBeliHKa
JepxaB-4jieHiB MiXXHapoJAHOTO CIiBTOBapuCTBa Ta MiXHapOIHUX oOpra-
Hizamiii;

- aKTUMBHUH Tpoliec Tjiobani3allii MpoaoBXY€E CTPiMKO BIUIMBATHU
i TO3HAYaTHCh HA PO3BUTKY MPaBOBUX CUCTEM, a MiXXHapOJHe MPaBoO, Ha
Xajb, HE 3aBXIU CIYryBajo eheKTUBHUM iHCTPYMEHTOM MJIsI aleKBaT-
HOTO ynpaBJliHHsA HUMU 3MiHaMU. CBO€IO 4eproo, riiodaibHUI KOHCTU-
TylLiOHaJi3M HajaaB cTapT TpaHcdopmallii MiXkHApOJAHOTO MpaBa y HOBIT-
HIO TPaBOBY CUCTEMY, 10 BiamnoBimae peayism XXI cT., ocKilbKU came
JIeriTUMalLisi MiXKHapOJHOTO MpaBa € TOJJOBHOIO cepen hYHKIiH rjio0anb-

HOTO KOHCTUTYILIIOHANi3MY;

254



- iges rjgo0ajlbHOr0 KOHCTUTYLiOHANi3My cTajla OXHUM 3i 3Ha-
YUMHUX | MO3UTUBHUX 3M00YyTKiB TyioOanizallii mpaBa, i Xxodya 1Sl KOH-
LIETIisT 1e He OTpUMalia CBOTO 3aKpilJeHHS B paMKax SKOTOCh OJHOTO
HOPMAaTHUBHOTO-TIPABOBOTO aKTy MiXHapomgHOTO (YyHiBepcalbHOTO abo
perioHaTbHOTO) XapakTepy, MpoTe 1eil peHoMeH yxXe 3HAWIIOB CyTTEBY
NOKTPUHAJbHY peaklilo cepel IPUCTIB-MiXXHAPOAHUKIB, SIKi BU3HAIOTh
BaXJMBICTb KOHCTUTYILiOHAJi3allii MiXKHapOAHOro IpaBOMOPSIAKY Ta
CTAaHOBJIEHHSI HOBOTO TJI00aJIbHOTO KOHCTUTYIIITHOTO TIpaBa;

- Ui MpaBOBUX CUCTEM KpaiH KoauinHboro Cow3y PCP, ocobnu-
BO 1Jisd YKpaiHu, sika BU3Hauujia 1Jisk cebe Kypc Ha €BpOaTJaHTUYHY iH-
Terpailio, r100albHUI KOHCTUTYIIOHAi3M MOXE CTaTH BU3HAYaTbHOIO
MapagurMolo HayKOBOTO 3HAHHS B yMOBaXx INI00albHUX 3aTPO3, OCKIIbKU
HaJa€e MOXJIMBICTD [JIsI BU3HAUYEHHS Ta HiBETIOBAHHS SIKICHO HOBUX KOH-
CTUTYLIITHO-0€3MEeKOBUX YMOB MiXJAep>KaBHOTO CMiBPOOITHUIITBA;

- (¢deHOMEeHOJIoTid 1100aJTbHOTO KOHCTUTYIiOHANTi3MYy, 0€3yMOBHO,
€ TiIHOI0 YBaru BUEHUX-IOPUCTIB i MPaKTUKIiB, alXXe 3a TaKy HEIOBTIY ic-
TOpil0 CBOTO PO3BUTKY BiH CTaB BiIOMMI SIK peBOJIIOIIifiHA igeo0Tis, 110
CKepoBaHa Ha 3aXWCT MiXHapOJHOTO IMpaBa Ta MiXHapoOIHOTO TpPaBoO-
MOPSNKY Yyepe3 MPU3My KOHCTUTYIIMHUX LIHHOCTEH, - 10 CIPUsE BU-
pillleHHIO ra00aNbHUX MpoOJeM i eeKTUBHO 3abe3meuyye NOTPUMaHHS

YHiBepcaJbHUX MPUHLUMIB MMpaBa, siKi MictTuTb CtatyTr OOH.
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