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YT'0JI0BHO-IIPABOBAA AHTPOIIOJIOT A,
MMO3SUTUNBU3M BERKAPUA N TUAJERTURA I'ETEJA

YesoBek o6sagaeT CIocoGHOCTHIO, 3apaHee T0 HadaJa Kakoi-au6o
IeATeJbHOCTH, CTABUTH OIPe/eNeHHbIe 6N, IOJINHAA UM CBOU IIO-
caenyomue feiictBua. CooTBETCTBEHHO, IPECTYIIEHNE, KAK PA3HOBHU/-
HOCTb YeJIOBEUECKOH NeATeJbHOCTHU, PeaausyerTca BO BpeMEHH U IpO-
CTPAHCTBe, TPOXOJA ONpe/ieJieHHBIe CTAJUU OT HadaJa 10 3aBepIIeHu.
Eme 10 Hagana yMBIIIJIEHHON NeATENBHOCTH CYObeKT IPEeCTYILIeHUA
npeJjcTaBigeT ceGe ee KOHEYHHIH pesyabTaT. ITO OIpeesseT crocod
M XapakTep ero JeATeJbHOCTH, HAIIPABJIEHHHIl Ha peaJusaluio Ipe-
crynHoro ymeicaa. Otciofa, KOHQINKTHOCTh YeJ0BeYeCKOH aKTHBHO-
CTU HEIOCPEICTBEHHO OIIPe/IeJAeTCA KaK CTeIeHbI0 OCOSHAHUA IIPeji-
I0JIaTaeMOT0 Pe3yJabTaTa, Tak M XapaKTePUCTUKAMU KPUMUHOTEHHOI
CHUTYAINH.

W3BecTHO, 9TO AUCIUILINHAPHAA 00JACTh MPABOBOM aHTPOIOJIOIHA
M3HAYAJbHO Pa3BUBAJACH B CONPAKEHHU € HMPOOJEMOH ypery/aupoBa-
HUA KOH(JIMKTOB B YesqoBedeckoM obmectBe. Biarogapsa sTomy MHoOrume
IIPaBOBLIE TEOPUH TECHO CBABAHHI C TEOPUAMU KOH(MJIMKTA M PacIpo-
CTpPaHEHHHIM B3TJIAJOM Ha YeJOBEeKa Kak HA MCTOYHHK 3Ja U Ha olme-
CTBO — Kak Ha OPTaHU30BAHHYIO BAIUTY IIPOTHB YeJI0BEUECKOH HATYPH,
KOTJIa IIPaBy OTBOAUTCSA [OSUTUBHAA POJIb B YPETIyIHPOBAHUU KOH(JINK-
ta (B. Tumkos). Ilpu sToM B pamMkax aHTPOMOJOTHIECKOTO MOAXOMA
€B000/]a AKCHOMATHIECKN COOTHOCHUTCS C IIPABOM, & IIPaBO [IOHUMAEeTCA
kKak cBoboja. Takoil TMI MPaBONOHMMAHUA MOKHO HA3BATDH JUGEPAJIH-
HBIM (OT JaT. liberalis — cBOGOMHBIN). 3/ech umesA MpaBa (OPMHUPYeET-
CA Ha OCHOBe WJIe¥ M3HAYAJbHO CBOGONHON JMIHOCTH.

B 5Toit cBABM 1/ COBpEMEHHHIX IIPaBOBEJOB OCOOEHHO aKTyaJb-
Hel Tpyzabl . T'erena. I'eopr Buabsreasm ®puppux I'erens (1770—
1831) — reHmaJbHBINA MBICJAUTENb, TBOPUECKUE JOCTIHEHNAA KOTOPOTO
IPEeJICTABIAIT cO60i 3aMeTHYI0 BeXy BO BCeil MCTOPUUM (DUI0COPCKOiT
U IIOJUTHAYECKO-IIPABOBOM.

ITo cBouM ¢umocopcknm BoszpeHuAM I'eresab — 06HEKTUBHBIH nje-
aJquct u nuanerTuk. CocTaBHasA 4acTh ero cUCTeMHl (umocopun — hu-
Joco(uA IIpaBa M rocyIapcTBa.

B 1ienpHOM BHJE CBOIO TIOJUTHEO-TIPaBOBYI0 uiocoduio 'eresb us-
Jgoxun B «Dunocopuu mpasa» (1820).
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lereseBckas ¢uirocodus mpaBa u rocyapeTsa — aTo HUIOCOPCKOe
ydeHue 06 00bEKTUBHOM IyXe, T. €. 0 chepe BHEITHEH 00 HeKTHBU3AINH
cBo6O/IBI B BUfie (DOpPM IIpaBa M TOCYAapCTBA.

ITpaBo mo I'ereao — 3To Hagu4HOE GHITHE cBOOGOMHON Boau. [lu-
aJeKTUKa JTaHHOI BOJU COBIAIAET ¢ (PUIOCOPCKUM KOHCTPYUPOBAHHU-
eM cHCTeMBbl ITpaBa Kak ITpaBa 11apcTBa peaJus3oBaHHO Boau. B rere-
JIeBCKO#l (pmiocouu mpaBa — 3TO MOHATUE, KOTOPOe yIoTpebJideTcs
B CJIeIyWOIIUX OCHOBHHIX 3HaUYeHMAX: 1) mpaBo Kak cBobona (umed mpa-
Ba); 2) IpaBo Kak OmpefieJeHHaA CTyIeHb U (opMa cBo6oIE (0coGoe
mpaBo); 3) mMpaBo Kak 3akoH (TM03WUTHBHOe mpaBo). IlpaBo, Takum 06-
pasoM, — 3TO He TOJHKO YacTh CHCTEMbl HOPMATHBHOTO PeryJupoBa-
HHA, HO ¥ 9aCTh KYJbTYPH OlpeseseHHOro o6mectBa. CiemnoBarenbHo,
CIIPaBEeJIMBOCTD KAK HJieA IpaBa OIpe/ieleHHOTO HAapo/aa JOMEKHA COOT-
BETCTBOBATH CYIHOCTHHIM Ka9eCTBAM CIIPABEIJIUBOCTY KaK MOPAJbHOM
WU PEeJUTHO3HON uaen 3Toi sme obirHocTH miopeii. Takoit ¢usocod-
CKO-aHTPOIOJOTHIECKHUH TTOJXOM TaeT BO3MOKHOCTh PENIUTH IpoOJe-
MY HIeHTU(PUKAIMA TIpaBa: IPaBo eCTh OPraHuIecKoe eIUHCTBO TPABO-
BBIX WJieii, HOPM ¥ OTHOIIEHU{i, cofepkaHne KOTOPOro COCPEIOTOIEHHO
B HJeAX, YTO IM03BOJAET YCTAHOBUTb, KaKWe NPABOBBHIE UJEH BBICTY-
AT B KavecTBe IPHOPUTETHHIX, & TaK#ke 060CHOBATH BKJIIOUEHHOCTDH
IIPABOBHIX Ujefl B CHCTEMY IYXOBHHIX, COIMOKYJbTYPHBIX I€HHOCTel
obmectBa. I'. ['eresnp Takme yTBepsKIaJd, 9T0 cB0OOJA €CTh OCHOBHAA
npaBoBas uned. On mucas: «...CucreMa mpaBa eCTh IIAPCTBO OCYIIECT-
BJIeHHO# cBoGobly. Ho ecau mpaBo 3akiawuaerT B ceGe GHITHE CYITHO-
CTH BOJH, TO, CJI€J0BATENbHO, BOJIA, HAPYIIAMAA IPaBO, CTAHOBUTCA
B [IPOTUBOpEYNE caMa ¢ c06010. ITO BHYTPeHHee MPOTHBOpeUre Tpely-
eT ucxona, yanaroxkeHna. OHO YHHUTORAETCA HAKA3aHIEM, B TPUMeHe-
HHUU KOTOPOTO 00INas WM pasyMHAd BOJA CHOBA TOPKECTBYeT HaJ He-
PasyMHOI0 BOJIEIO.

CaemoBaTesbHO, CYITHOCTH BOJHM fABJIAETCA B (opMe HaKasaHUA
¥ YHUUTOKAeT IPOTHBOpedalnee efi MpoABJIeHUE BOJIUA — MPECTYILIe-
uue. Ho ecu mpaBo, Kak Be4HOe NpeORIBaHUE BOJM, HEHAPYIINMO B ca-
MoM cebe, TO, CIe[JOBATEJbHO, TPOTUBO3AKOHHAA BOJIA HUYTOKHA CAMa
B cebe M MoeT ObITh HapymieHa. HUYTOMHOCTD TpecTymieHusa o0HA-
py#uBaercs npen Hamu HakasauueM («Grundlinien der Philosophie des
Rechts», herausgegeben von Gans Hegel, 1854).

Corsiacuo ['eredio, mpaBo 3ak/a0YaeTcsa B BOILIONIEHUH BOBHE pas-
YMHO# CYITHOCTH BOJIM; TaK, HAIPHMEp, BOJA BJIAraeTcA B KaKyl0-HHU-
6yIb Bemib U CO3[aeT, TaKUM 00pasoM, cobcTBeHHOCTh. Hak ckopo Tmo-
mo6HasA BOJA BOIJIOTHJIACH BO BHEIIHEM MHpe, TO OHa MOKET OBITH
HapyliaeMa ¥ Ha Hee BO3MOMKHO IocATaTh BHemHUM o6pasom. Ha-
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IPOTHB TOTO, OHA OCTAaeTCA HEJOCTYIIHOI IOCATATEJIbCTBY B caMoil
cede [1].

Oco6enHoe 3HaUeHUE B TOKTPHHE YT'OJIOBHOTO IIpaBa UMeJa TeOpHus
nuafterTHdIeckoro Bosmesnud I'erend. Hakasanue ects oTpunaHue Hu-
YTOKHOTO B CAMOM cee TPeCTYIIeHusA — OHO eCTh OTPUIAHWE BOJH, OT-
PHILABIIE IPaBo, Cle[0BATEIbHO, OHO €CTh yTBep:kIeHNe paBa. B Ha-
Ka3aHWU TPECTYIIHHKA BBIKA3bIBAETCA TOPKECTBO PA3yMHOTO HACUeT
HUYTORHOTO ¥ IIPOTUBHOTO pasymy [2].

ITo yuenmio I'eress, HakaszaHue ABAAETCA HEOOXOJIUMBIM BO3ME3-
IeM CO CTOPOHBI CaMOro IpaBa, Kak BHIPAsKEHUA PasyMHOM, CBOGOJ-
HOH BOJIW, 33 TPECTYILIEHNE, KOTOPOe ABJIAETCA BHIPAKEHUEM YaCTHOI
BoJM, oTpuualomeil nmpaso. IlpecrynieHne — Jorudeckas anmume-
30 TIpaBa, OTPUIAHNE €r0, OTCI/a IPaBO MOJEKHO IIPEAIOoJaraTh U OT-
pUIlaHWe OTPUIAHUA er0, TO €CTh IMPECTYIUIEHNA W BOCCTAHOBUTDH ceOdA
IyTeM BOBMe3[WsA 3a HapylleHWe ero, WHadYe roBOpPA — MOTIMHUTDH
YaCTHYI0, OTIIO3UIIMOHHYI0 BOJII0 CAMOCYIel pasyMHO-CBOOOHOI Boe,
mpaBy.

Bosmesnue, 1o I'erexio, TpeGyer, ogHaK0, He apu(PMeTHIECKOTO
PaBeHCTBA, & TeOMeTPUIECKOIl IIPONOPIHNOHATILHOCTH, PABHOLIEHHOCTH.
Oco6enno usBecteH adopusm I'erens, uro HakasaHme, cTpeMAlleecs
IPUMHUPHUTh YaCTHYI0 BOJIO C IIPABOM, €CTh IIPaBO IIPECTYIIHWKA, TaK
Kak ¥ B IPECTyIHUKe CYIIEeCTBYeT pasyM, TpeOyoINuii HakasaHUA 3a
IpecTyILIeHue.

Tarum ob6pasom, umen Yesape Berrapma o sHadeHum, xaparTepu-
CTHKaX U CYIIHOCTH IIPECTYILIeHHS M HAKA3aHWA, BOILIOMAACH B JIHI-
HOCTHOIl MHTepIIpeTanuy deaoBedeckoil neareabHoctd ['erensd, mocay-
WA OCHOBOW COBPEMEHHON HEORJACCUYECKON LIKOJBl YI'OJOBHOI'O
IpaBa, OTYETJINBOE BJIMAHUE KOTOPOH OIIyIMaeTcs UMEHHO B PasBUTHH
YTOJIOBHO IIPABOBOIl JOKTPUHBEI COBPEMEHHOCTH Kak B 00JaCTU IOPHUIU-
YeCKOT'0 TI03UTHBUBMA, TAK U B 00JACTU MOHUMAHWA ITpaBa Kak IeHHO-
CTH, TIPUPOLHOTO YTOJOBHOTO IPaBa.
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