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LINGUISTIC MEANS OF IMPROVING A LEGAL DOCUMENT
(RESTYLING)
(FROM THE US FEDERAL RULES OF CIVIL PROCEDURE)

For more than 50 years the American society of writers on legal subjects,
lawyers and judges, editors and publishers have pursued the goal of improving
legal writing. They all have different areas of expertise but «...are drawn together
with the simple but daunting goal of improving a critical skill — effective
written communication» (The journal of legal writing. Vol. 12., 2011, p. 14). The
means to achieve that goal are set out in the American society of writers on legal
subjects constitution. Article 1 of the constitution states:

4. above all, to promote a clear, succinct, and forceful style in legal writing.
Though legal writing is commonly considered to be «archaic, turgid, obscure, and
needlessly dull» (James J. Brown. A century of concern over legal writing. 2010, p.
115) drafting legal documents is not stuck in time. On December 1, 2007 a redraft
of the Federal Rules of Civil Procedure — one of the rules at the Administrative
Office of the US Courts — officially took effect. This document is an example
of the «improved» legal writing. The project was carried out by the Advisory
Committee on Civil Rules following the restyling of the appellate and criminal
rules. «It was a careful process for improving the civil rules, mainly improving
their clarity, consistency, and readability — without making substantive changes.»
The rules were published for comment in February 2005 (Preliminary draft of
proposed style revision of the federal rules. Feb. 2005, p. 2).

This article aims at offering some of the drafting tips and examples from
the new rules and touches on formatting, consistency, and repetitious material.

The first widely known principle of clear legal writing is to put the parts in
a logical order. The old rules violated this obvious principle from the very first
rule and repeatedly. In Rule 4 the old version puts the last stage of the summons
first while the new one presents a vertical list.

The second principle is to use the lists. The vertical list is usually used
to the drafter’s — and reader’s consequently — best advantage. «Probably no
other technique is more useful for organizing complex information, breaking it
down into manageable chunks, avoiding repetition, and preventing ambiguity.»
(Joseph Spaniol. Guiding principles for restyling. 2007, p.77). Let us consider
organization. The list in Rule (6d) not only breaks up a long sentence but also
includes the second sentence from the old rule within the third exception.

Old (6d)

(d) For motions — Affidavits. A written motion, other than one which may
be heard ex parte, and notice of the hearing thereof shall be served not later than
5 days before the time specified for the hearing, unless a different period is fixed

686



by these rules or by order of the court. Such an order may for cause shown be
made on ex parte application...(ibid).

New (6¢) Motions, Notices of Hearing, and Affidavits.

(1) In General. A written motion and notice of the hearing must be served
at least 5 days before the time specified for the hearing, with the following
exceptions:

(A)when the motion may be heard ex parte;

(B)when these rules set a different time; or

(C)when a court order — which party may, for good cause, apply ex
parte — sets a different time.(ibid)

The value of a list for avoiding ambiguity is shown in the following
example. The old rule contained the words which are in the possession, custody
or control of the party which probably modified only any designated tangible
things but not the earlier mentioned any designated documents or electronically
stored information. In the new rule the words get modification with a list.

Old (34a)

(a) Scope. Any party may serve on any other party a request (1) to produce
and permit the party making the request, or someone acting on the requestor’s
behalf, toinspect, copy, test, or sample any designated documents or electronically
stored information —including writings, drawings, graphs, charts, photographs,
sound recordings, images, and other data or data compilations stored in any
medium from which information can be obtained — translated, if necessary, by
the respondent into reasonably usable form, or to inspect, copy test, or sample
any designated tangible things which constitute or contain matters within the
scope of Rule 26 (b) and which are in the possession, custody or control of the
party upon whom the request is served; or (2) to permit entry upon designated
land...

New (34a) (a) In General. A party may serve on any other party a request
within the scope of Rule 26(b):

(1) to produce and permit the requesting party or its representative to
inspect, copy, test, or sample the following items in the responding party’s
possession, custody, or control:

(A) any designated documents or electronically stored information —
including writings, drawings, graphs, charts, photographs, sound recordings,
images, and other data or data compilations — stored in any medium from which
information can be obtained either directly or, if necessary, after translation by
the responding party into a reasonably usable form; or

(B) any designated tangible things; or

(2) to permit entry onto designated land... (ibid).

Besides the ambiguity, the old document contained repeated words inspect,
copy, test, or sample.

We would not claim that the new rules are perfect but the redrafting
project was no doubt needed. We can see that the difference between the old and
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new rules is dramatic. (A class of 4-year students studying international legal
relations at the National University «Odessa academy of law» rated the clarity
of the new rules at 9 and the old ones at 5 on a scale of 1-10.) Thus, the new rules
could be easier for law students to learn and for lawyers to use.

T'maguenko A. M.
Hayionanvua axaoemisn Cnyoicou 6esnexu Yrpainu,
ooyenm Kagpedpu cxiOHOEBPONEUCLKUX MO8, KAHOUOAM PINON02IUHUX HAYK

AKTYAJIBHI MUTAHHS ITEPEKJIAY IOPHJIAYHUX
JIOKYMEHTIB €BPOIIEMCBKOI'O COIO3Y

TIpoGnemu, moB’s13aHi 3 MOBOIO, 3 i1 BUKOPUCTAHHSIM B PI3HUX Taiy3six
HayKH Ta CYCIIIBHOTO XHTTS, BIACTHBI yCiM HAaI[iOHAIFHUM CIIIJIBHOTAM 1 €
IIpeIMETOM OOrOBOPEHHS Ta IMHJILHOI YBaru MOBO3HABIIiB.

Oco01mBOi aKTyaTbHOCTI B Cy4aCHOMY II00aTi30BaHOMY CBiTi HaOyBa-
I0Th SIK TCOPETHYHI, TaK i IPAKTHYHI aCEeKTH MePEKIIany IOPUIHIHUX TEKCTIB.
CkJlaJHUM TUTAHHSAM IEpeKiagy B Taily3i MpaBO3HABCTBA (Cepea HUX OCO-
OIMBOCTI Tepekany IOPHINIHOI TEPMIHOJOTII, iCHYBaHHS TyOJNETHHX IOpH-
JUYHUX TEPMIHIB Ta iH.) IPUCBIYCHO JOCIIKCHHS BITUU3HSIHUX 1 3apyOiKHUX
JHTBICTIB, 30Kkpema Henrobinoi JI. JI., Komicaposa B. H., Perike S1.1. Ta in.

JlinrBicTHKa B OPUCTIPYACHLIT 3aBX A1 3aiimMana dinbHe Micue. OCKiJIbKU
3acoboM ¢ikcamii HOpM IpaBa € MOBa, HaI3BUYafHOT Baru HaOyBae JOCKOHAIe
BOJIOJIIHHSI MOBHHMH 3aC0O0aMH.

IOpunnyHa rany3b BEIUKOIO MIpOO 3aJ€KUTH BiJl piBHS BOJOAIHHS MO-
BOIO, BiJl YMIiHHS 9iTKO, BIIyYHO, JIOTI9HO, OCJIiJOBHO BUCIIOBHTH AYMKY 5K Ha
narepi, Tak 1 y >xuBoMmy MoBlieHHi. [IpoTe 0co0auB01 Baru MoBa HaOyBa€ y BU-
IaJIKax, NOB’SI3aHUX 3 IHO3EMHHUM Ta Mi>KHAPOJTHUM ITPABOM.

IMutaHHs po3yMiHHS HOPM iHO3EMHOI'O MpaBa MOXKE BILIMBATH HA PO3-
BHTOK HAI[IOHAJBHOTO MPaBa, K HAPUKJIIA, Y BUNIAJKY aJanTallii 3aKOHOJaB-
cTBa YKpaiHU 110 3aKOHOAAaBCTBa €Bponeiicbkkoro Coro3y (3riHo 3i cTaTTero
51 Yroam mpo mapTHEPCTBO Ta CHiBPOOITHHUIITBO MiX YkpaiHOHO i €Bpomeii-
cekuMu CHiBTOBapHCTBAaMH Ta HOro Aep)kaBaMHU-4JIeHaMH YKpaiHa B3sula Ha
ceOe 3000B’13aHHS aJalTyBaTH CBOE 3aKOHOJIABCTBO y BU3HAYCHUX cdepax 10
BiZMOBiTHOTO 3aKkoHoAaBcTBa €C), a/pke y yac riobamizalii HalliOHAJIbHE 3a-
KOHOJIAaBCTBO B 0araTbox BUIAAKaX HE MOXeE pO3IIsAaTUCA 0€3 TaKHX KOMIIO-
HEHTIB SIK MI’)KHaPOJIHE Ta €BPOIIEIChKE MPaBo.

Ha ceorozmHi mpoBiJIHY poiib cepei iHTerpamiiiHux o0'elHaHb BiJirpae
€sporneiicekuii Cotos, sKui HapaxoBye 27 KpaiH-wWIeHiB; 23 MOBHU PiBHOIPAaBHO
BUKOPHUCTOBYIOTHCS Ta BU3HaHI oQiliiHUMHU MoBaMmu €Bporneiicbkoro Corosy
(http://www. europa. eu).

Bci pimenHs, oo npuiMaroThes odinifiHnmMu opranamu €C, nepekiiaia-
FOThCS BciMa oQilliiHUMH MOBaMHu, a rpomMasiHd €C MarTh MPaBO 3BEPTATHCS

688





