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3. Tlomuepkopuuit O. II. ITpoGneMHI THTaHHS rOCIIOAaPChKO-TPaBOBOL
MiOTPUMKH TipHIMHO-METaJyprifHOro KOMILICKCY Vkpainu. Hayxoei npayi
Hayionansoeo yuieepcumemy «Odecoka wopuduuna axademia>. 2016. T. 18.
C. 153-162

Janinoe Apmem learnosun

Hauionansauil yHiBepeuteT «OechbKa IopUaniHa aKaieMis»,
a/iBOKaT, apOITPaXHUI KepyoHid,
acmipaHT Kadeapu rocrolapcbKoro npasa i mpouecy

IMPOBJIEMHI IIUTAHHSA CIUVIATH
rPOIIOBOI BUHATOPOJIU TA BIIIKO/IYBAHHSA
BUTPAT APBITPAJKHOT'O KEPYIOYOI'O
B ITPOIIEJIYPAX BAHKPYTCTBA

HanexHuii piBeHb OIUIaTW Tpalli apOiTpaXXHOro Kepyrw4oro €
3aropyKolo iforo camMocTiHHOCTI, HeyrnepeKeHOC T Ta e(peKTUBHOCTI.
HesBaxaloud Ha TPUBAIUKA CTPOK iCHYBaHHA B YKpaiHi iHCTUTYTY
apbiTPaXHMX  KEpYIOUMX, JOBOAMTLCS  KOHCTATyBaTH HasIBHICTb
icTOTHUX Mpo6yieM, MOB’A3aHMX i3 CILIATOIO rpOLIOBOI BUHArOpOAX Ta
BiJIKOLYBAHHAM BUTpaT apOITPaXHMX Kepylouux B npoleaypax
DaHKpYTCTBA.

3rigHo 3 4. 1, 4. 3 c1. 45 3aKOHY Ykpaitu «[1po BiZHOBJIEHHS
MaTOCIIPOMOXHOCTI OOpPXKHHUKA 260 BU3HAHHS HOTo GAaHKPYTOM» Bill
14.05.1992 p. Ne 2343-1XX [1] (mami — 3aKoH Mpo OaHKPYTCTBO abo
3aKOH) OCHOBHAa TIpolIOBa BHHAropoja apbiTpaXKkHOro Kepyio4oro
CIUTAYYETLCS Ha 3acajax MPONOPLIHHOCTI 3 BUMOTaMH KpeauTopiB
mepwoi  yepru. ToGTo MOXJIMBICTE  apOiTpaxXHOTo  Kepylodoro
OTPUMATH B TIOBHOMY OOCSTy TpOLIOBY BMHArOpolLy 0B’ SI3y€ETHCS
3aKOHOM 3 HEOOXIIHICTIO MOTalleHHs Y BiIMOBIIHOMY (nmpornopuiiHo-
My) 0BCAry BUMOT KPEAUTOPIB nepuioi yepru. ¥ BUManaky HEAOCTaTHO-
CcTi KowTiB GOpXKHMKA, 110 Mae Micue B repeBaxHiid GLIbIIOCTI CIpaB
npo GaHKPYTCTBO, Li¢ MPU3BOAMTL N0 HeA00TPUMaHHs apOiTpaXXHUM
KEpyIOUMM HaleXHOi HOMY Ha 3aKOHHMX MmigcTaBax TpOLIOBOI
puHaropony. I1py BHUpiLIEHHI LbOTO MMHTAHHS cJlil BAXOOWUTH 3 TOTO,
110 TIpaBoBe MOJNOXEHHs apdiTpaXHOro Kepylouoro, Xapakrep i MeTa
{{oro MisJIbHOCTi, iCTOTHO BiApPi3HSIOTHCA Bil TIPABOBOrO ITOJIOXEHHSI
KpeauTopiB GOpXKHMKA, 3 OTJIALY Ha 110 pOauaeThcst HeOOrpYHTOBAHUM
MPUPIBHIOBAHHA  TMOPSAKY  CIUIaTH BMHaropoad  apOiTpaxHoro
KEepylouoro 10 MOpsAKY Cr1aTH BUMOT kpeauTopis mepuoi uepru. Ha
BiIMiHY Bill KpPeAUTOPIB, fAKi 10GPOBINIBLHO BCTYNAOTh 3 OOPXKHHUKOM Y
rOCMONAPCHKI BITHOCUHH 3 METOIO OAepKaHHs npubYTKY i caMOCTIHHO
HecyTh PHW3MK OTPMMaHHS PO3paxXyHKY 3a MocTaBjleHi TOBapH,
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BUKOHaHi poGoTH, abo HamaHi MoCiyru, apGiTpaxHMii Kepyruuii
MpHU3HAYAETLCHA Yy CMpaBy Mpo OaHKPYTCTBO CYIOM HE 3 METOI0
OTPUMaHHsI MpUOYTKy, a uisi 3abGesreyeHHs] pealtisallii BU3HAYEHUX
34KOHOM 3aBlaHb MPOLENYPU GaHKPYTCTBA. 3 OMIsLY Ha 0COOIMBHH,
aIMiHiCTPaTUBHO-MPABOBUIA XapakTep B3a€MOBIIHOCHH MiX OOpXKHHU-
KOM Ta apOiTpaXHMM KEpPYIOUMM, YSIBISIETLCS, 110 POLIOBA BUHAropo-
Aa apBiTpaxHOro Kepyloqoro Ta BiALIKOLYBAHHSI MOHECEHHX BUTpaT
MalOThb  3ICHIOBATMCSI  MO3a4YeproBo, HE3ANCXKHO  Bi po3Mipy
3a/10BOJICHMX BUMOT KPEAUTOPIB MEpLLUOi Yepru.

HeoOrpyHToBaHUM Cllifl BUSHATH | 3aKOHOZaBYE OGMEKEHHSI MaK-
CHMaJIbHOTO PO3Mipy BMHArOpoau apOiTpakHOTo Kepylouoro [ecsiTbMa
MiHIM&JILHUMHU 3apoGITHUMK TiaTaMu. KoHKpeTHMii pO3Mip BHHaro-
poaM apOiTPaXHOro Kepylouoro BM3HAYAETHLCS PiLLEHHSIM KOMITETY
KPEIMTOPiB B MEXaX BCTAHOBICHOTO 3aKOHOM iana3oHy 3 ypaxyBaH-
HSIM iHAMBidyalbHUX OOGCTABUH CMpaBU PO 0GaHKpYTCTBO, DOCBiay Ta
NpoeciitHOro piBHSI apGiTPaXHOro Kepyrouoro. [MpoSnema nonsirae B
TOMY, LIIO HABiTh 3a HAaSiBHOCTI BOJIi KOMITETY KPeIUTOPiB Ha BCTAHOB-
JICHHSI  PO3Mipy BMHAropoaM apbiTpaxXHOMY KepylouoMy BHIile 3a
BCTAHOBJICHMI 3aKOHOM MaKCHMyM, TpaBOBi MiACTABH IS 3aTBep-
[DKEHHSl  TAKOIro pPO3Mipy BMHAropoau y cyay BiacyTHi. MoxHa
TIPUTTYCTUTH, 1O OOMEXYIOUM MaKCUMAJbHMI pO3Mip BMHArOpPOLH
apOiTPaXHOro Kepylouoro, 3aKOHOAABeLlb [IPArHYB TAKMM UMHOM
3aXUCTUTH IHTEPECH KPEAUTOPIB Bill HaAMipHOrO BUKOPUCTaHHSI
KOILTIB KOHKYPCHOI MacK Ha OIuIaTy Mpalli apOiTpaxHOro KEpYIUOro.
[1poTe, BCTAaHOBJIOIOYM BHUCOKMIi PO3Mip BUHAropoau apbiTpaxkHOro
Kepyiouoro, KpeIMTOPH CBiIOMO NpPUIAMAlOTh Ha cebe PH3MKH
3MCHILCHHS KOHKYPCHOI Macu GOpXKHMKA Ha CyMy BHMILIAT TPOLIOBOL
BUHAropoau apO6iTpaxXHOMy Kepylouomy. HaToMicThb, BHcOKa BHHAroO-
poia MOTHBYe apOiTPaXXHOrO Kepylouoro A0 MaKCMMAlbHO e(heKTHB-
HOTO  BMKOHAHHSI HOro [OBHOBAXEHb, BHACHIIOK YOro 3pOCTAE
IMOBIPHICTb 30UIbLLIEHHS KOHKYPCHOI Macu GopKHUKA (HarpHKIag 3a
PAaXyHOK  BMABJICHHS Ta OCKapXeHHsl apOiTpaXHUM  KepylouuM
NpaBOYMHIB Ta MaWHOBUX Aiif, BYMHEHMX GOPXKHUKOM MpOTSATOM
MiZO3PiIOro  Mepiofy), Ta 3MEHLIYEThCS BipOTiIHICTb BIUTMBY Ha
apOITPaXHOro  Kepylouoro aktopiB  KOpyMLUiiiHOro XapakTepy.
VABiseTbesl, 1O BCTAHOBJIEHHSI Ha 3aKOHOJIaBYOMY PiBHI MaKCHMalb-
HOTO  pO3Mipy BMHAropoau apGiTPaXHOro Kepylouoro CTBOPIOE
HEBUIpaBiaHi OOMEXEHHS SIK B po6OTi apOiTpaKHOro KEpYIoUoro, Tak
i B MOXIMBOCTI KOMITETY KpEIMTOPIiB BiIbHO BM3HAYATH YMOBH
po6OTH ap6iTpakHOTO Kepylovoro y KOHKpeTHii cripaBi nMpo GaHKpyT-
CTBO. 3 ONISILy Ha 3a3HayeHe BOAYAETHCS AOLILHUM cKacyBaTH
MakCUMabHUI  PO3Mip  BMHAropoin apbiTpaxHOro Kepylodoro,
HAa/laBLIM  KOMITETy KpPEAUTOPIB MOXJIMBICTD Ha BIACHMIA po3cyil
BM3HAYaTH PO3MIp BUHArOPOAM apOiTPaXKHOro Kepyloyoro 3 ypaxyBaH-
HSIM  iHAMBIdyanbHUX — OCOGJMBOCTEH  KOHKpPETHOI CIpaBd  Mpo
GaHKpPYTCTBO.
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JlonaTkoBa BMHAropoga apbiTpaXHOro Kepylouoro BilHeceHa
3aKOHOM [I0 IT’SITOI Yeprd BUMOT KPEIUTOPiB, B TOW 4ac sSIK OCHOBHa
YacTMHAa BUMOT KpeIMTOPiB Y crpaBax Ipo OaHKPYTCTBO KOHLIEHTPY-
€TbCsl B MeplLUiii-ueTBepTii UYeprax peecTpy BUMOI KPEIUTOPIB Ta B
nepeBakHiil OGilbIIOCTI BMIALKIB He 3a0OBOJILHSETHCS 3a Opakom
MaiiHa GopxHuka. OTXe, BIPOriAHICTb OTPUMaHHs apOITPAXHUM
KepylouMM J10[aTKOBOi BHHArOpoOAM BXe Ha 3aKOHOAAaBUYOMY PiBHI
3BeieHa 10 MiHiMyMy. ¥ TIpakTHili BUMAAKK OTPMMAaHHs apOiTpaXHUM
KEepyIOuMM JI0AaTKOBOI BUHArOPOAM € TNOOAMHOKMMH. TakuM YMHOM,
iCHYIOUMii MOpSJOK CIUTATH [0AaTKOBOI BMHAropoiu apOiTpakHOro
KEPYIOUOro He BUKOHYE CBOTO OCHOBHOIO NPU3HAYCHHSI — CTUMYIIO-
BaHHSI apOiTPaXXHOro Kepylouoro A0 aKTUBHOTO BXMTTSI 3aXOAiB 3
MOBepHEHHsI aKTUBIiB O KOHKYPCHOI MacH OOpXHMKa. YsIBISIETHCS
NpaBUILHUM, L0 A0AATKOBAa BHHAropoja apoiTpaXHOMY Kepyiouomy
Mae CILIauyBaTHCs [103a4eproBo 3a (pakToM MOBEpHEHHsI aKTUBIB /10
KOHKYPCHOiI Macu OOp>KHHMKA.

Citif, 3rajaTi TaKOX HETOBHOTY MPaBOBOrO PEry/JIIOBaHHS MOPSAKY
CIUIaTM TPOLIOBOI BMHATOPOAM Ta BiAlIKOMYBAHHSI BUTPAT apOiTpax-
HOMY KepylouoMy. B 3akoHi mpo GaHKPYTCTBO BiCYyTHi HOPMH, SIKUMH
6 BCTAHOBJIIOBABCSl TIOPSIIOK OIJIATM  BUHAropoau apOiTpaxHOro
KEpYyIouoro y BHIAIKy BiZICYTHOCTi y OOpXHMKa JIKBifaLliiiHOI MacH,
110 MPU3BOAMTDL [0 HeCTabiUILHOCTI CYIOBOI MPakTUKW. [lonalouu Lo
MPOrajMHy, CYIM, SIK TNpPaBUIO, 3aCTOCOBYIOTH 3a AHAJOTIEI0 HOPMH
TPYIOBOrO [MpaBa, Ta KOHCTATYIOUM HENPUITYCTUMICTb Oe30IUIaTHOI
npali apBiTpaXHOro Kepylouyoro, IOKJIaialoTh OOOB’S30K CIUIATH
BMHArOpPOAM apGiTPaXHOTO KEPYIOUOro Ha KpPEeaUTOpiB (TMOCTaHOBH
Buiioro rocrofapcbkoro cyny Ykpainu Big 08.11.2016 p. mo cmpasi
No 915/1961/14 [2]; Bin 21.12.2016 p. no crpasi Ne 916/64/13-r [3];
Bix 27.10.2015 p. no cnpasi Ne 911/1056/13 [3]; Bix 10.02.2015 p. no
cripaBi Ne 5004/1622/12 [4]). B iHWMX Bumaakax Cyau BiIMOBISIOTb Y
33/10BOJIEHHI KJIOTOTaHb apOiTpaXHHUX Kepylouux Ipo CTIATHEHHS
BUHATOPOAM 3 KpPEOMUTOPiB TIPONMOPLIiftHO 10 po3Mmipy iX BHUMOL 3
MigcTaB BIiACYTHOCTI Yy 3aKOHi TaKOro IOpsiiKy OIUlaTh BUHAropoiu
apOiTpaxXHoro Kepylouoro (roctaHosa OecbKoro —amnessiinHOro
rocrofapcskoro cyay Big 28.08.2017 p. mo cripasi Ne 915/1241/16 [5],
nocraHoBa OIecbKOro anesliifHOro Trocrnogapcbkoro cyay Bil
10.07.17 p. no cnpasi Ne 916/2811/14 [6], mocraHoBa OpecbKoro
aneJssiliiiHoro rocrojapcbkoro cyay Bix 11.12.17 p. mo cnpasi
Ne 923/1184/16 [7]). 3 Takolo MO3MLIEIO CYIiB MOrOAUTUCH HE MOXHA,
OCKIJIbKM BiIMOBa apOiTpaHOMY KepylouoMy B OTPMMaHHi rapaHTo-
BaHOI 3aKOHOM Mpo OGaHKPYTCTBO BHUHAropoau CynepeuuTh CT. 43
Koucturyuii Ykpainu [9] ta cr. 4 KoHBeHLii mpo 3axuct mnpas
JIIOIMHU i OCHOBOMOJIOXHUX cBobon Bia 04.11.1950 p. [10].

3 TOYKM 30py 3abe3neyeHHs CTadiIbHOCTI rapaHTiii MaTepiajlbHOI
He3aJIeXXHOCTI  apOiTpaXHoOro  Kepyloyoro,  JOUUIBHO — YHUKHYTH
3aCTOCYBAHHsI aHAIOr] 3aKOHOJABCTBA B MMUTAHHI CIIJIaTM BUHAropoau
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apOITPaXXHOTO  KEPYIOYOro,  OCKiJIbKH 3aCTOCYBaHHsSI aHajiorii B
KOXHOMY KOHKDETHOMY BHIaiKy OOYMOBJICHE PO3CYIOM CYIUI SIK
cy0’eKTa MpaBo3acTOCYBaHHsS. 3[A€ThCSl MPABUILHUM  JIOMOBHMTH

CT.

115 3aKkoHy Mpo GaHKPYTCTBO, SIKa BCTAHOBIIOE NnpaBujia crjaaTH

BUHAropoau apbiTpaxHOro Kepyrouoro, MONOXKEHHSM, BiAMOBIAHO 10
SIKOTO 'y BUMAIAKy BIiIICYTHOCTI y OOpXHMKAa JIKBialiiiHOi Mach
BUTPaTH Ha CIJIaTy BUHAropoau apGiTpaXKHOro Kepylouoro HecyTh
KpCAMTOPH NPOMOPLIHHO 10 PO3Mipy iX BUMOT 10 GOPXHHUKA.

10.
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