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YI'OJIOBHO-IIPABOBAA JOKTPUHA
B RPUMUHOJOTNTYECKOM KOHTERCTE

Ceronuda, Ha (oHE MUPOBOI TJIO6AIM3AIMY, C BOBHUKHOBEHUEM HO-
BBIX (JOPM IIPECTYIIHOCTHU, B YACTHOCTU TPaHCHAIMOHAJBHOI IIpecTyII-
HOCTH, Iepe]l YI6HBIMH-KPUMUHOJOTAMU BCTAET cephé3Had 3aaada
CBOEBPEMEHHO OTPEArWpOBaTh HA MPOUCXOMAAININE B MUPE COIUAJILHO-
MOJUTHYECKAE U HKOHOMHIECKHE TIPOIIECCH C IIeJb0 obecredeHus 6e3-
omacHoctu o6mectBa. [loBceMeCTHEIH BCIIECK TPECTYIHOCTH B HEPHO]
rJ06aJ5HOT0 (PMHAHCOBOT'O M HBKOHOMUYECKOTO KPU3HCA TOKA3aJ HEeCIo-
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COOHOCTH MHOTHX TOCYZapPCTB OIIEPATHBHO PEarupoBaTh Ha IPOMCXOMA-
IIye TIPOIIECCH B 00INecTBe, HECYINe KPUMUHOTEHHBIl XapakTep.

B ycioBuAX 5KOHOMIYECKUX ¥ (PMHAHCOBBIX KPUBUCOB MHTEPECH 06-
IMecTBa, Kak [IPaBUJIO, 3aTMEBAIOT TOUCTHYECKHE MaTepHaJbHEE II0-
TpeéHOCTI/I rpasgaH, 4TO O9Y€Hb HEraTuBHO BJAUAET Ha CILJIOYEHHOCTD
00I1eCTBa, [TOCTETIeHHO Pa3BUBAaA COLMAJIBHYI0 H30JAIM0. B Takoil cu-
Tyaluu pedb MOKET WATU O COCTOAHWM OOIIecTBa, BBEJEHHOM (ppaH-
Iy3ckuM conuonorom dmuiaeM [opkrefimom — anomun obmectsa. [lpu
COCTOAHNY AHOMWM ITPABOBHIE HOPMHBI IIEPECTAIOT OBITH 3K TUBHLIMIY,
Tak Kak TpamjaHe MaccoBO II€PeCTAl0T UM IOAYMHATHCA. B cocTogHun
aQHOMHM y/IOBJETBOPEHHE MaTepHaJbHEIX IOoTpeOHOCTel JM1060i 1eHOil
CTAHOBHUTCA OGBHIEHHBIM ABJIEHNEM, B CBOI0 0dYepelb, IpeHeOpexeHne
BaKOHAMU CTAHOBHUTCA OOIMIECTBEHHON HOPMOI.

PacopocTpanenue B 0061mecTBe IeBUAHTHHIX U I€JINHKBEHTHBIX (JOPM
HI0BeJIeHNA, TIPY YCJIOBUYU OTCYTCTBHUA HOPM PETyJINPOBaHUA, HECIIOCO0-
HOCTY UX peaJH3alyyl U HeXBATKU PECYPCOB [JIA UX Peasusalliu, ABJIA-
eTcA HOPMAJbHBIM fiBNeHueM. 1o mpuunHe HeaPPEeKTUBHOCTH HOPMATHB-
HBIX aKTOB BJIACTH BHIHYK/IEHBI CO3[aBaTh BCE 6OJbIEe HOBHX 3aKOHOB
W pelleHuil, KOTOphe y6ekAa0T, KOPPEKTHPYIOT WX JOIOJHAKT IIpe-
neirymue. Ilo koMuuecTBY MBIAHHBIX PEINEHUi, CTENIEHN WX HCIIOJHE-
HUA ¥ TIPOTHBOPEYUBOCTH APYT K APYTY MOKHO CYAUTH O CTEIIEHU aHO-
MHUH B KOHKpeTHOM o6rmectBe [1].

BeccriopHo, 0JHUM U3 OCHOBHBIX HHCTPYMEHTOB IIPABOBOT'O PeryJIH-
poBaHuA ABIAeTcA IpaBoBad HopMa. HacaeMo yrosoBHo-1IpaBoil cdeps,
OPUMapHBEIM HCTOYHWKOM IIpaBa ABJAETCA YTOJOBHHIN 3aKOH. YTOJIOB-
HBIl 3aKOH, IIyTéM IIpeANMCAHHLIX CAHKIWH 34 CTPOro IperyCMOTPeH-
HEBIE B yTOJIOBHOM 3aKOHE COBEpPIIEHHBIE TeAHNA, IMeeT (PYHKIUIO yaep-
HRUBATh UHIWBHUJIA OT COBEPIIEHHA TOI'0 WJIM MHOTO IIPAaBOHAPYIIEHUS
(peBeHTHBHAA (YHKINA), TAKAM 00pA30M TaKie W BOCIUTHIBAA yBa-
#HeHne o0IecTBa K OXpaHAEeMBIM I'OCYJapCTBOM IIeHHOCTAM (BOCIHTA-
reabHad QyHriwa). [lpy Haauaum psaga o6CTOATENBCTB, B TOM UHCIE
VIOMAHYTHX paHee, peaausanud QYHKIMI yTOJOBHOI'O 3aKOHA CTAHO-
BUTCSA KpaiiHe 3aTPY/HATEJIbHO, BaKOH epecTaéT GBITh 3(heKTHBHBIM.
B sToM ciydae Tpy/JHO IePeOIeHUTH POJIb YTOJOBHO-IIPABOBOI TOKTPH-
HBI, KOTOpafA, B CBOI OYepelib, ABJAETCA CIIEIHAJbHEIM BHIOM IIPaBO-
BO#l JOKTPUHEI.

OcHoBo#I TIPaBOBO# TOKTPUHHEI ABJAETCA €CTECTBEHHOCTD ITPaBa, 0c-
HOBHI KOTOPOTO BaJOKUI TOJIAHACKAH (uIocod 1 o6mecTBeHHEI Me-
areab Xyro I'pouuit emg B X VII Bere. IlpaBoBas noxrpuHa fABIgeTCA
yUeHHeM O CYNTHOCTH mpaBa u ero mouatuu [2]. B oriuuume ot anrJo-
CAKCOHCKO! IIPaBOBOIl ceMbH, I'Jie IIpaBoBad AOKTPHHA ABJAETCA UC-
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TOYHHKOM ITPaBa, B TOCYIapCTBAX POMaHO-TepPMaHCKOM IIPaBOBOi CeMbH
IOKTPUHA ABJAETCA, B OOJbIIEH WA MEHbIIeH CTeNeHH, BCIOMOTaTe b-
HBIM MCTOYHUKOM IIpaBa. Y FOJOBHO-IIPABOBYI0 JOKTPUHY B KakOi-TO
Mepe MOMHO CPaBHUBATH C MHCTPYKIMEHl II0 IPUMEHEHHI yTOJOBHO-
ro 3aKOHA, TAK KaK 3aKJ04aeT B ceGe IepeloBbe HAYIHbHIE [TPE/CTaB-
JeHWSA, UIeN W TeOPUH BEIYIIUX IIPeICTaBHUTeNeH yTroJOBHO-IIPABOBOIL
HAYKH B BHJle KOMMEHTapueB K YyIOJOBHOMY BaKOHY, 0630pa U aHAJN-
3a Cy[eGHBIX HIPAKTHK.

NmeHHO yroM0BHO-TIPABOBAA JOKTPUHA TI03BOJIAET BBIABUTH IPUIH-
Hbl CHUKEHHUA 3PEKTHBHOCTH YTOJOBHOTO 3aKOHA, IOHATH HECOOTBET-
CTBHA C PEATbHOCTHI0 ¥ BHIABUTD CJIa0ble MecTa KOHKPETHOTO IIPABOBOTO
peryJaupoBaHuA. B kakoil cTenmeHu NOKTpHHAJbHOE TOJKOBaHUE HMe-
€T CBOWCTBO MO3UTHBHO OTPAKATHCA HA IPABONPHMEHHUTEJNBHON U 3a-
KOHOTBOPYECKO! MPAKTHKe 3aBUCAT OT KAMKIOT0 OTIEIBHOTO Tocyaap-
CTBA, [I0 Mepe ero HAyYHO-TIPABOBOTO PA3BUTHA.

Kax yrassiBaet npogeccop B. B. JlyHees, «comepmanue yroioBHOTO
BaKOHO/IATeIbCTBA, HA OCHOBE KOTOPOT'0 OCYIIECTB/IAETCA GOphba ¢ mmpe-
CTYIIHOCTBIO, NOJIKHO OTPaskaTh KPUMHUHAJBHEE peaJuy cTpaHsD [3].
ITpu cosmanuy 3aKOHOJATENBHBHIX AKTOB JOKTPUHAJBHBINA MOAXOJ I10-
BBOJIIET Y9€CTh NMOTPEGHOCTU HMPABONPUMEHUTENBHON MOJIUTHKU, Geps
BO BHHMaHWe SKOHOMUUECKNE, COLUATbHEIE U TTOJIUTHIECKIE PEAJUH I'0-
cypaperBa. TakuM 06pasoM MPOUCXOAUT IIO3UTHBHOE BJUAHKE HA IIpa-
BOBOE DeryJUpPOBAHUE B IIeJOM ¥ YTOJOBHO-IIPABOBOE DPETyJIUPOBaHUE
B YaCTHOCTH, CIIOCOGCTBYSA MOBHIMIEHHI0 3P PEKTHBHOCTH GOPHOHL ¢ TIpe-
CTYIHOCTBI0. [lJ1 HATIATHOTO MpUMepa MOMKHO B3ATH CUTYAIMIO MacCo-
BOIl aHOMHH, YIIOMAHYTYI0 paHee. Korja HOpMaTuBHOE peryaupoBaHue
ABHO He yCIIeBAeT COOTBETCTBOBATH PE3KO M3MEHMBIIMMCA 00CTOATEb-
CTBaM €ro NpUMeHeHHd, 11e1ec006Pa3HO TPOU3BOUTH JeKPUMUHAIN3A-
IMI0 MeHee BIUAIIIUX HA 6e30I1aCHOCTb 00IIECTBA IIPECTYIHBIX TeAHUI
¥ KPUMUHAJU3AIMI0 0C060 ONACHBIX JeAHUN A/1A 00IecTBa KOHKPETHO-
ro Tephojia, OCHOBLIBAACH, B IIEPBYI0 0Uepe/ib, Ha IIPABOBOH TOKTPUHE.
Takoil moaxon HaéT He TOJBKO BOSMOKHOCTH Gojiee 3(h(PeKTHBHO HC-
T0Jb30BATh OCYAAPCTBEHHEIE PECYPCHl B 6Oph0e ¢ MPeCTyIHOCTHI0, HO
¥ CHUBHUTD COLMAJBHYIO IEIIPecCUi0 B 00IecTBe, 9TO MO3UTHBHO IIOBJIN-
AeT Ha TeHJEHIMU IPECTYIHOCTU B L[EJIOM.

Kacaemo npuMeHeHHA HOPMATHBHEIX aKTOB yTOJOBHOTO IIPaBa, yro-
JIOBHO-TIPABOBaA JIOKTPUHA MOBBOJAET BOIUIOTHTH B jKM3Hb MCTUHHBIN
CMBIC]I TIO3UTHBHON HOPMBI, €€ YTOYHAMA, IpHUcIocabInBasd, a B HEKOTO-
PHIX CHTyaluAaX Jaske JOTOJHAA.

ITo moBoxy MOMOMHEHWA HOPMATHBHBEIX aKTOB B PA3HBIX CTPaHaX
nMeeTcA pasHad IpakTHKa. B mocieHee BpeMs B pAfie 3ama/fHOEBpOIIeii-
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CKUX CTpaH, oco6enHo ['epmManum, aHaIMsupyeTcsa HOBOBBEEHHBIN Tep-
MHUH — «Cy/iefickoe TpaBo», 3a9aTKH KOTOPOro BO3HUKIM eié B [lpes-
HeM Pume rak mpetopHoe mpaBo (ius preatorium miwm ius honorarium).
CynpaM, npumeHsas abGcTpaKTHBIE [IPABOBHE HOPMBI 3aKOHA JJIA KOH-
KPETHHIX $KU3HEHHBIX CJIy4aeB, OBLIO HEOOXOMMMO HE TOJHKO WX TpPaK-
TOBaTh, HO U JIOTOJHATH, & WHOT/Ia U MCIIPABIATH 110 Mepe HeoOXOMu-
moctH [4].

YdauThHBaA CerofHAMNHNE TUHAMAYHEE COIMAJHHO-IIOJUTHIECKHE
¥ HKOHOMHUYECKNe TEH/EHINH, TaKoil IPaBOIPUMEHUATEJbHEIH TOAXO,
ABJAETCA POTPECCHBHBIM, XOTA U UMEET PAJ HEKOTOPHIX CJIOKHOCTeHH,
HATIpUMe]p CTelleHb KOMIETEHIIUH CY/ie.

Hopwmbl mo3uTuBHOTO npaBa ABJIANTCA IPOLYKTOM TBOPEHUSA YeJI0Be-
Ka, 9TO IO CBOEH CyTH He MOKeT OBITh Wiea bHHIM. IIpaBoBad MOKTpPH-
Ha 1aéT BO3MOMKHOCTb He OTKJIOHUTHCA OT OCHOBHHIX HPHHIIUIOB IIpa-
BA, CO3JaBasd WIN IIPHMEHAA 3aKOHHL. B cBA3W ¢ 9THM HeleJaecoo6pasHo
3aKOH PacCMaTpPUBATH 000COOJEHHO OT TIPABOBOI JOKTPHUHEL.

YT0JI0BHO-TIPABOBaA JOKTPUHA HECET (DYHKIMIO MOBBHIIIEHUA Kade-
CTBa 3aKOHO/IATeJbCTBA M IPHUMEHEHNUA IIPABOBBIX HOPM, & CJIe0BATe/Ib-
HO, ¥ YCOBEPIIEHCTBOBAHUA YTOJOBHO-ITPABOBON CHCTEMBL B I[EJIOM.

YT0J0BHO-TIpaBOBaA JOKTPUHA ABJAETCA OTPaeHHeM yTOJOBHO-
IIPaBOBOM IefiCTBUTEILHOCTH Ha MPOUCXOAAIINE B OOIIECTBE MPOIECCH
KPUMUHOTEHHOTO XapakTepa.
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