IIJIST 3aXUCTY CBOIX eKOHOMIUHHMX, COITIaJIbHUX Ta IIpodeciiiHMX iHTepeciB,
HoB’s13aHUX 3 poOOTOI0, B YMOBAaX 1 BIATOBIIHO OO HpOIlenyp, BCTAHOBIE-
Hux Haka3oM [eHepanbHOro Cekpetaps. B 1. 2 c1. 47a persiameHTOBaHO, 1O
YTpUMaHHS CYMM, BiIITOBiIHE ITepioly CTpaiiky, Mac OYyTH BUpaxyBaHO i3 3a-
po6iTHOI TJIaT yYacHUKIB [1].
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KEBPOBCKAA K. A.

HarmoHanpHbit yHUBepeuTeT «OMeccKast OpHImdecKast akaIeMus»,
acTupaHT Kadeapsl mpasa EBporeiickoro Coio3a M CpaBHUTEIHHOTO TTPABOBEICHUST

ITPABOBBIE HEHHOCTH B HE3AITAJIHON
ITPABOBOU TPAIVULINA

B ocHoBy pazfesieHnsi MUBMJIM3AIIAM Ha BOCTOYHYIO M 3aTIafHyIO TI0JI0-
JKeHO MHOXKECTBO KpUTepHreB. 3amnan — 3To ocobas ucTopuyeckas KyJbTy-
pa, KOTOPYI0 MOXHO OXapaKTepH30BaTh MHOTMMM CITIOCOOaMU B 3aBUCHMO-
CTH OT I1eJI1, KOTOpasi CTAaBUTCS. 3araj CerofHd — 3TO CUMBOJ Pa3BUTHUS,
CHMBOJI BCEro HOBOI'O M COBPEMEHHOI'0, B TOM YHCJIE ¥ B TIPABOBOM ILJIaHE.
BocTok — 3T0 cMBOJI TPaJAMIIMOHHOCTY U KOHCEPBAaTU3MA.

Ecim He3zamamgHas Tpagulinsg XapaKTepU3yeTcsT YTBepKIeHeM eTMHCTBa
oOIecTBa W 9esJoBeKa, TOCIONCTBOM TaKMX HOPMATMBOB, KaK CITpaBelJIn-
BOCTh, TYMaHHOCTh, MCKPEHHOCTH, yBaXKeHWE K POAMUTEJSIM W CTapIluM,
coXpaHeHHUe CeMbM, CAMOCOXpaHeHNe, TO 3amaaHast TPaIuiivs ITPOTUBOIIO-
cTaBJIeHWe JUYHOCTH 1 00IIecTBa, TPUOPUTET UHIUBULYATbHBIX IIEHHOCTEN
Haj o0IeCTBEHHBIMU, C OMPeIeISIOI UM HOPMAaTUBOM U3MEHEHUs MUPa, a
He u3MeHeHus ceO4. [1. c. 34]

JI. BacuiyibeB oTMeUaeT, 4To MOHSATHE HeeBPOIeHCcKOoro obmecTBa u Boc-
TOYHOTO OOIIecTBa He COBIIaJaeT, B YaCTHOCTH, JaTMHOAMEepPUKAaHCKUe
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of1mecTBa He BXOST B ITOHITHE BOCTOYHOTO O0IECTBa, B TO BpeMsl, KaK sB-
JISIOTCS YacThlo HeeBporelcKux coodniecTs. BMecTe ¢ TeM, TpanuiiMoOHHbIN
Boctok — B onpenesieHHOM cMbICie, K049 K MTOHUMAaHUIO BCEr0 HEeBPO-
neickoro mupa. [2. c. 27]

Bocrok gBasiercst coOupaTteabHbIN 06pa3oM, BKIOYAONIUM B ce0s MHO-
JKEeCTBO BOCTOUHBIX ITMBUJIN3AIINNA, KOTOPbIe 001a1a10T HEKOTOPHIMU OOTII -
MU YepTaMu, MPUCYIIUMHA TOMY, YTO MbI Ha3bIBaeM TPAIUITMOHHON ITUBU-
Ju3anueit. /{1 BceX BOCTOUHBIX IWBUIM3AIMN TPAAUIIMOHHBIN XapaKkTep
gBJIsieTCS OOIMIMM, OTHOCUTEILHO KOTOPBIX o0llee pasiesieHre, paHee pu-
HSATOEe HaMM, KOTOpPOe XOTS M YIIPOIeHHOe, HO, TeM He MeHee, SBJISeTCs
TOYHBIM B o0mux yeptax: JlajsHuil BocTok, mpenctaBieHHBIN TTpEUMYIIe-
CTBEeHHO KHUTalicKoi muBmin3anueit; Cpenanii BocTtok — mHAWICKOM ITUBU-
gm3anueit; banxymit Boctok — ncaamckoi nuBuan3aiueir, OTHOCUTEILHO
rmocJieiHe|, ciaenyeT 3aMeTUTh, YTO BO MHOTMX OTHOINEHUSIX OHA JIOJKHA
paccMaTpuBaThCs CKOpee Kak IocpeTHUK Mexny Boctokom m 3ariagom, u
YTO MHOTHE ee 0OCOOeHHOCTH COJMIKAIOT ee C 3arafHOM 1TMBUIA3AITNEN Cpell-
HuX BeKoB. Ho eciu ee paccMaTpuBaTh 1O OTHOIIEHUIO K COBPEMEHHOMY
3anany, TO HaJlo0 MPU3HATH, YTO OHA eMy TIPOTUBOIIOIOXHAS UMEHHO B TOM
K€ CaMOM, UTO 1 COOCTBEHHO BOCTOYHbIE ITUBUJIM3AIIMHI, K KOTOPBIM, CJIEI0-
BaTeJIbHO, €€ 1 HaJI0 TIPUIUCIATE. [3. c. 128].

CoBepllleHHO OYeBMUIHO, UTO 3amajiHasl U He3amnalHble TTPaBOBLIE KYJb-
TYPbI OCHOBBIBAIOTCS HA IPUHIIMITAAIBHO Pa3HBIX ITPABOBBIX IIEHHOCTSX, Ha
MIPUHITATINAIBHO Pa3HbIX MeXaHM3MaX caMopeTyIsaiiuu. Ecim nuis nipencra-
BUTEJIe} 3amafHOM ITMBUIM3AIIMM OCHOBHOM 11IeHHOCTBIO BBICTYTIAET TIPaBo,
TO JIJ151 BOCTOYHOM 1TMBUJIN3AIIMU TAKOW IIEHHOCTBIO Oy/IeT He IpaBo, a peJin-
TMO3HbIE HOPMbI, OOBIYaK U TPATUITUH.

Kak cripaBeniiuBo ormedaeT X. bexpy3s: «HeJib3sl NIPOTUBOIIOCTABJISTH
pasiauyHble MPaBOBbIe TPAIUIIAM, CUATATH OJHU U3 HUX OoJiee COBepIlNeH-
HBIMU, HeXeJIU ipyrue. Benb Kaxaasd 13 HUX OTHOCUTEJIBHO CAMOCTOSITEJIb-
Ha 1 00JamaeT YHUKaJIbHBIMU CBOMCTBAMU, TIEPEXOISIIUMU U3 TTOKOJEHUS
B MTOKOJIEHME. BTU CBOMCTBA CO3MAI0T MHOTOOOpa3ue MpaBOBBIX CUCTEM Ha
TpaBOBO KapTe Mupar. [4. c. 81]

HeszamanHast mpaBoBasi Tpaauiius XapaKTepu3yeTcs CJeNyIUMUA TTPU-
3HAKaMU: KOHCePBAaTU3M, TPAIWIIMOHAIN3M, KOTOpPbIe HaXOMST CBOE MPO-
sdBJIEHWE B HeJOMYIeHU BHEIPEHU I, HaBSI3bIBAHUS TIPABOBBIX IEHHOCTEN
YyXKJIbIX BOCTOYHOM ITMBUIM3AIIUN. [[J11 MTaHHOMN MPaBOBOW TpaIUIIMU eIlle
OIHOM XapaKTepHOI 4epTon sBjsgeTcs ciabas Bepa B paBo. Kak oTmevaer-
cs B IOPUIMYECKON JTUTEPATYpE: «B paMKaX KMTAaNCKOU ITPaBOBOW TpauIIuA
YIIPaBJISATH JNOJIKHBI JIIOM, a He 3aKOHbL. CorjlacHO KOHGYIITMAaHCKOMY yue-
HUIO, HEOOX0IMMO (GOPMUPOBATH BHYTPEHHUN MUD YeJIOBeKa, er0 MOpaJib,
criocoOCcTBYOIIME TOMY, YTOOBI OH Ha ceOs Opan o6A3aTesbCTBa, MPOAUK-
TOBaHHbBIE €r0 COIMAJIBHBIM MOJIOXKEeHWEeM U obecrieunBalnue ero 100poe
U MyJZIpoe MoBeJieHre B 00IIecTBe. 3TO 0OCTOSTEICTBO OIpe/eisieT MeCTO
YyeJIOBeKa B ceMbe, KOJLJIEKTHUBE, 00IIecTBe. TAKUM 00pa3oM, He ITO3UTUBHOE
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IIpaBo, a KOH(PyIIMaHCcKass MOpaJib SIBJIsSIeTCS OCHOBOU IIOBelIeHUS YeJIoBeKa
B ob1ecTBe». (5. c. 312]

B cBs3u ¢ stux P. JaBug oTMedasr «B OTJIM4YMe OT 3arraja, Hapoabl 3THUX
CTpaH He CKJIOHHBI BEpUTH B IIPaBO, KaK CPelICTBO 0OecIieueHUs COIIMAIBHO -
IO IOpsiIKa M CIIpaBelIMBOCTU. PazyMeeTcsl, B HUX CYIIECTBYeT IIPaBo, HO
OHO HajieJIeHO cyOcuIMapHOi () YHKIIMeH 1 urpaeT He3HaUMTeIbHYIO PoJib. B
CybI 3[1eCh 0OpamaTCs, U IIPaBO HAXOIUT IIPUMEHEHME JIMIIb TOTIa, KOr-
Jla UcUepIaHbl BCe IPYrue CIIOCOObl pa3pelinuTh KOHGIUKT U BOCCTAHOBUTH
nopsinok. Ctporoe ouepTaHKe pelieHu s, KOTOPbIe AaeT IPaBo, U CBSI3aHHOE
C HUM [IPUHY K IEHWEe — BCE OTO BCTpedaeT KpaliHee HeoloOpeHue, 31eCh UC-
XOISIT U3 TOTO, YTO COIUAJIBHBIN MOPSIIOK JOJIKEH OXPaHSITHCS, [TPEUMYIIe-
CTBEHHO MeToJaMM YOeXK IeHUsl, TeXHUKOM OCpeIHUIEeCTBa, CAMOKPUTHYE -
CKMMM OLIEHKAMH II0BEeIeHMS, IyXOM YMEePEeHHOCTH U cortacusi». [6. c. 102]

INpencrapieHus O MPUHIIAIIMAAIBHON PAa3HOCTU MEXIY 3allafHbIMU U
He3anagHbIMUA IPAaBOBLIMU HEHHOCTSIMHM CIOXKMINCH B €BPOMEMCKOM HayKe
npo obmectsBo eme B XVIII B. ITocteneHHo yTBepAMIOCh IIpeacTaBIeHIE
0 UCTOPUYECKON HACJIENCTBEHHOCTU 3TUX TUIIOB LIMBUJIM3ALIMNA, [P 3TOM
3araHasl IMBUIM3AIlMs Hayajla paccMaTpuBaThcd Kak popMa, BOHUKINAS
Ha OIIpelieIeHHOM JTalle pa3BUTHS. 3Ta ¢opMa ObLia IIPoBO3rJaiieHa 6oJiee
IIPOIPECCUBHON CpaBHUTENIHLHO ¢ BOCTOKOM, B BOCTOUYHBIE IMBUJIA3ALIMU
HavaJId BOCIIPUHMUMATHCS KaK TaKMe, KOTOPbIe IIPOCTO OTCTAIM OT 3aIlafHbIX
B Pa3BUTUMN.

CoBpeMeHHad CATYyallusl B MUpPe XapaKTepU3yeTcs MHOXKECTBEHHOCTHIO
1 pasHooOpa3ueM KyJILTYp, a TAKKe MX CTPeMJIeHHe COXPAHSITh U 3alUAINAaTh
CBOIO MACHTUIHOCTh. COBepIIeHHO ITIOHATHDBIM SIBJISIETCS CTpeMJICHUE K YIeTy
HAIIMOHAJILHO -KYJILTYPHBIX TPAaIUIIMI B OTPaCIM IPaBOBOM KYJIBTYPEI U T. II.

TeM He MeHee, 3a KaxKJJOH KYJIbTYPHOH T pauiieii IIpU3HAeTCs IIPaBo OT-
CTauBaTh JI0ObIe MHTEPECHl U CTPEMJICHHS K XOPOIeil XKM3HH, B TOM YHCJIe
M WHTepPechbl, KOTOphle OTHOCITCS K BOIIPOCAM TYXOBHOW MIEHTUIHOCTU U
cBoeoOpasusi, HO 0 TOM Xe CTelleHH, ITI0Ka YBaXKaeTcsl U cOOII0naeTcs IIaB-
Hasi HOpMa TaKoro AuccKypca. MMeHHO mo3ToMy YHHBepCalIbHbIE IPaBOBbIe
IeHHOCTHY HaKJIadbIBaloT OIIpeAe e HHbIM OTIIeYaTOK Ha BCe CIyJau peaan3a-
U1 PeJIUTUBUCTCKUAX IPAaBOBBIX IeHHOCTel. OnHAKO HUKAKOe COOII0IeHIE
pernoHaIbHbBIX IIPABOBLIX IIeHHOCTEM He MOXKeT IIPUBOAMTEL K HapyIleHUIO
mIpaB YeJIoBeKa.
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KyJiani c. B.

HarrvonampHbIi yHUBepeuteT «OoeccKast OpUImIecKast akaIeMush» ,
acTTMpaHT KaeIpEl TpaBa EBporreiickoro Coio3a ¥ CpaBHUTEJIHLHOTO TTPABOBEICHUST

KOHUENNNN HAKASAHWS
B POMAHCKOUM ITPABOBOU CUCTEME
(HA ITPUMEPE ® PAHIIMN)

B HanmoHanbHOM TIpaBe KaKIoro rocyAapcTBa Coliep:XaHue U poJib Ha-
KazaHus 3aBUCUT OT 0COOEHHOCTEH, CBSI3aHHBIX C ero IIPUHAIJIeKHOCThIO K
TOW WJIM MHOM TIPaBOBOM ceMbe. [lesblo MTaHHOM cTaThu SBJISETCS pacKpbl-
THE CYIITHOCTY TOJKOBAHUS, CONEPKaHUS U 11eJiell HaKa3aHUs B POMaHCKOM
IpaBoBOi crucTeMe Ha ipuMepe DpaHIIum.

Cpenu HamnboJiee 3HAUUMBIX pa0OT clieyeT BbIAEIUTH GYyHIaMEHTab-
Hble TpyAbl TakuX aBTopoB Kak ®. Bombrep, Y. bekkapms, I1. Deiiebax,
III. Monrteckbe, M. ®Dyko, a TakKkKe COBpeMeHHbIe HCCIeIOBaAHUS
M. JI. aproponckoro, U. JI. Kozoukuna, H. E. Kpeutosoii, M. AHcels,
M. JI. Pacca, H. Jlanruna, /1. Tapienna, K. Dainort.

WNuctutyr Hakazanusa Bo DpaHIIMM, KaK XapaKTepHOM IIpelcTaBUTeJIe
POMAaHCKOM TPaBOBOM TPYIINEI, TIPEACTABJSET HAyYHbIN UHTEpeC, MOCKOIb-
KY B er0 OCHOBE JIEXKUT CUMOMO3 HECKOJbKUX KOHIIETIIIMN, UCITOJb3YIONINX
pasiauyHbIe TIOAXObI K TOJKOBAHUIO, OIpeeIeHUIO 11eJield U TIPUHITUTIOB
Ha3HauYeHUs HaKa3aHWSL

Tak, o muenuto, H. E. KpputoBoii, Bo ¢paHIy3cKOR yroJOBHO-ITPaBO-
BOW TEOPUU MO BOIIPOCY O CYIIHOCTU HAKa3aHUS CTAJKMWBAIOTCS IBa OC-
HOBHBIX TIO/IXOJIA; COBPEMEHHOTO HEOKJACCUIIM3Ma M HOBOM COIMaIbHOMU
3aITUTHI.

®paHITy3cKad MKoJa HeOKJIaCCUIIM3Ma, OMHUM U3 OCHOBOTIOJIOK HUKOM
KoTopoil saBisieTcsa 2Kosedp OproiaH, omperneaseTr HaKazaHMEe KaK GopMy
0o0OIIecTBeHHOM peakIluM Ha COBepIeHME ITPEeCTYITHOTO AeSHUS, KoTopas
TPaIUITMOHHO IIpecjelyeT IBe OCHOBHBIE 11eJIM: BO3assHUe U YCTpallleHue
[3, C. 158].

[NMpencraButenun naHHoi Teopuu, B yactTHocTu M. JI. Pacca, BeImesioT
cJieJlyIoIIue ero Xapak TepHble 0COOeHHOCTH:
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