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Pe3rome

B cTaTbe paccMaTpHBaOTCs BOIIPOCHI, CBSI3aHHBIE C TBOPUSCKUM HaclIeIUeM aKTUBHOTO YYaCTHHUKA YKPAUHCKOTO HallMOHAJIBHO-
ro IBIDKeHHs nepBoi derBeptd XX Beka [1. . Umxkeckoro. ABropoMm npoananu3upoBano B3niasl [1. Y. Umkesckoro Ha popmy ro-
CYAAapCTBEHHOTO IPaBICHUs, (OpMy TOCyTapCTBEHHOTO YCTPOHCTBA U (hOpMy TOCYAapCTBEHHOTO pexXuMa OyIyIero He3aBUCHMOTO YK-
PanHCKOTO ToCy/1apCTBa.

KoroueBnie cioBa: UmkeBcknil, popMa yKpanmHCKOTO TOCYAapcTBa, opMa rocyaapcTBEHHOTO IpaBiIeHus, popMa Tocyaapcet-
BEHHOTO YCTPOWCTBA, (hopMa roCyAapCTBEHHOTO PEXHMA.

Summary

Problems connected with a creative heritage of P. I. Chyzhevskyi, the active participant of the Ukrainian national movement of
the first quarter of XX-th century are considered in the article. The views of P. I. Chyzhevskyi on the form of state administration, state
system and a form of state regime of the future independent Ukrainian state are analyzed by the author.
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HauionanbHozo yHieepcumemy «Odecbka ropuduyHa
akaoemisi»

LIHHICHO-HOPMATUBHI CKNAJOBI MPABOBOI COEPU

Po3misin cucteMHUX OCHOB TIPaBOBOi cepH, 1 KOMIIOHEHTIB Ta CKJIAIOBUX — OJ[HA 3 LEHTPAIbHUX TeM (ijo-
co(pCchKO-TTPABOBUX Ta 3aralbHOTEOPETUUHUX AOCTIIKEHb. [Ipy IbOMY pO3yMiHHS ITpaBa sIK CHCTEMH YTBOPIOE HAJI-
3BHYAITHO MIMPOKE T0JIe HAYKOBOTO MOIIYKY, Y 3B’S3KY 3 UMM 3alPOIIOHOBAHO LUTUI PsIl KOHLEMIIH, 110 0XOILII0-
I0Th PI3HOMAaHITHI I'paHi Mpasa.

BonHouac cydacHa ¢inocodis mpasa jealli yacTimie 3BepTaeThCs IO PO3YMIHHS CHCTEMHOCTI MPaBoBoi cde-
Y B KOHTEKCTI 11 po3DIIAy SIK CUCTEMH, IO MiCTUTh HE TITbKH HOPMATHBHI, a ¥ M03aHOPMAaTHBHI KOMITOHEHTH. J[0
OCTaHHIX, B EPIIy YEePTy, BITHOCATHCS HIHHOCTI MPaBoBOi cepr. 3BEpHEHHS 10 aKCiONOTiYHOI TPOoOIeMaTHKH BU-
SABISIETHCSA TCHICHIIMHUM JUTs cy4acHO1 (pitocochKo-paBoBOi TyMKH. Y 1IbOMY 3B’A3KY IOCTa€ aKkTyalabHa MPO-
Onema po3mIsAy LiHHICHO-HOPMATUBHUX CKIIAZOBUX MPaBOBOi cepr B KOHTEKCTI CUCTEMHOTO IMiJIXO/Y, BUSBICHHS
B3a€MO3B’SI3KiB HOPMATHBHUX Ta ILIHHICHUX KOMIIOHCHTIB IPABOBOi C(epH, 0COOMUBOCTEH IX (YHKIIOHYBaHHS,
(hopMyBaHHS Ta CTAaHOBIICHHS.

[Ipobnemaruili CHCTEMHOTO PO3YMIHHS MPaBoBoi chepu 30kpeMa Oyinu npucesdeHi podotu C. C. Anekceesa,
E. O. Jleiicta, I1. M. PabinoBnya Ta 6ararsox iHIINX AOCHITHUKIB. IIpoTe ciix 3ayBaXkuTH, 10 CTPIMKHUN PO3BUTOK
IPaBOBOI aKCioyIOTil y BITYM3HAHIN Ta 3apyOiKHIN 3arabHOTEOpeTHYHIN Ta (imocodebkiit TymIl BusBise cede y
nepensili TPaIuiiiHUX ysABJICHb PO KOMIIOHEHTHUH CKJIaJl MpaBa, 0ro CTPYKTypy, Aito Ta e(eKTUBHICTb. Y 1bO-
My KOHTEKCTI KJIFOUOBE 3HAUYEHHs MaroTh HayKoBi po3poOku M. M. AnekceeBa, C. I. MakcumoBa, B. C. Hepcecsn-
na, 0. M. O6opotoBa, A. I. OBunHHIKOBa. MeTOMOIOTIYHE 3HAYCHHS MAlOTh TAKOXK (Hi10COPCHKI KOHIEMIIT Ipe/-
cTaBHUKIB cuctemHoro migxoay (A. I1. OBunnHIKOBa, A. 1. Yitomosa, A. 10. Ilodnaca Tta iH.).

3acTocyBaHHsI CHCTEMHOTO IMIJXOAY Y Cy4YacHi FOPUCIPYIEHINT € JOCUTh TIONIMPEHUM 3aC000M OTpUMAaHHS
HOBUX 3HaHb IO NpaBo i JepkaBy. IIpakTudHO B Oyab-sIKOMY MOCIHiIKECHHI MOXKHA 3HAMTH 3rajgKy CHCTEMHOIO
MiAX0AY, KOTPUH, SIK IPABUIIO, PO3YMIETHCS K «PO3MIIAL [[TPEeAMET JOCITIIKEHHS | CyKYITHOCTI B3a€MOIIOB’ SI3aHHUX Ta
B3a€EMOJIiI0UMX eJIeMeHTiB». OJHaK yacTille 3a BCe CUCTEMHICTh MIpeaMeTa JOCIIIKeHHS TaK 1 He BUCBITIEHO, X04a
BOHA, 03 CyMHIBIB, iCHYE, SIK ICHY€E CUCTEMHICTh OyJIb-SIKOTO 00’ €KTa.

[Toka3zaru cucTeMy — O3Ha4a€ BHOKPEMHUTH il KOMIIOHEHTH, IXHi BIIACTHBOCTI, B3a€EMO3B’ 13K 1 TaK 3BaHHUI KOH-
IENT — OCHOBOIOJIOXKHY iief0 cucteMu. CaMe oCTaHHsS YMOBa HE 3aBK/IU 3aCIYTOBY€ Ha HAJICKHY yBary B IpaBo-
BUX JIOCHIKCHHSX, HE3BAXKAIOUM Ha 11 OUeBHIHE MepIIoYeproBe 3HaueHHs. KOHIIENT cucTeMH Ma€e CeHC po3misaa-
TH SIK 1]I€10 CHCTEMH, ii MeTy, OCHOBHE MpU3HAYCHHs. BiAMoBiAHO cucTemMa — 11e CyKyIHICTh B3a€MOITIOB’ SI3aHUX eJie-
MEHTIB, 1110 MAIOTh NIEBHI BIACTUBOCTI, Ha SIKUX PEai3yl0TbCs BIIHOLIEHHS 3a I€IKUM KOHLENTOM!.

Y IbOMY KOHTEKCTi aKTyaJIbHIM € IIATaHHS [P0 PO3MIIA] IpaBa sk cucteMu. Clif, yTiM, i IKPEeCIuTH, IO CII0-
BOCTIOJIYYCHHS «IIPABO SK CHCTEMa» B KOHTEKCTI IIbOTO JOCIHKCHHS HE € CHHOHIMIYHUM MO0 KAaTeTopii «cucTe-
Ma TIpaBay i «IIpaBOBa CHCTEMay», OCKUIBKY TiepeOyBae y 30BCIM iHIIIN, OLTBII BUCOKIH, mumomuHi. «[IpaBo sk cuc-
TeMay» — I1€ METOAOJIOTIYHUM MeTa-piBeHb JUI 3a3HAYCHUX KaTeropiil, OCKiIbKM BOHH, HAPSAAY 3 IHIIMMHU TEOPETHY-
HUMH KOHCTPYKLISIMU, BXOJSATh B OAHY 31 CKJIaJI0BUX IPaBa sIK MEeBHOI cepu OyTTS Ta MUCICHHS JIOAUHHI — IOpPHC-
MIPYIEHITIFO.
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Teopis Ta icTopis aepxaBu i npaBa. ®inocodin npaBa

Cepen BU3HAYaIBHUX KOMIIOHEHTIB ITPaBa MOXXHA BHOKPEMHUTH HOPMH 1 IIPHHITUIN (II0 YTBOPIOIOTH BIACHI CH-
CTEeMH y BUIVISI CHCTEM IpaBa i 3aKOHOIABCTBA), IIIHHOCTI (110 yTBOPIOIOTH OKPEMY CUCTEMY — akciocdepy mpasa)
i mocrynaru (€ cyOCTpaToM CHCTEMH NPaBoOBOi HayKK?). TaKUM YMHOM, IPAaBO — L€ CKIIAJHE ABHIIE, CTPYKTYpa SIKO-
rO MiCTHTh CHCTEMY LIHHOCTEH, CHCTEMY TPHHIMIIB Ta HOPM, a TAKOK CHCTEMY HOCTYJIATIB, KA YTBOPIOE OPH Y-
Hy Hayky. [loenHyroun cucteMu HOPM i l'[pI/IHI_II/Il'IlB TpaBa, MOKHA 3ayBaKHTH, IO BOHHM yTBOPIOIOTH irmre OJIHY,
ORI pO3TATYyXKEHY CHCTEMY, SIKYy MOXKHA iIMEHYBaTH HOPMOC(EPOI0, OCKIIBKH 1 HOPMH, 1 MPUHIAITN [IPaBa iCHY-
I0Th y HOPMaTUBHOMY CEPEIOBHIL, TOOTO Oe3MocepeIHbO BUPAXKEH] y MPAaBOBHX TeKCcTaX. TakuM YHMHOM, akciocde-
pa i HopMoc(epa BUCTYIAIOTh ABOMa TOJOBHUMH CHUCTEMaMH, IO HAMOBHIOIOTH 3MICT MpaBa.

Cucrema HiHHOCTEH, a0 akciocdepa — MOHATTS, 110 BUHUKIO B (inocodii Ta memarorimi 3a aHAJIOTIEO 3 TO0-
HATTSAMHU HOOC(hepn (B L. BepHa):[CLKHﬁ ta [1. Teitsap ne Wapaen) i ceMiOC(bepH (IO M. J'IOTMaH)3 Min aKciocq)e-
poto y dinocoderkiit mTepaTypl pOSYMIIOTB SIBUILE, SIKS XaPaKTEPH3Ye cyTH1CH1 ME3Ki aKCIOJIOTI9HOTO npocTopy, io-
IO CTPYKTYpHY HEOJHOPIIHICTB, BHYTPIUIHIO Pi3SHOMAHITHICTB Ta yTBOPIOE i€papXito, KOMIIOHCHTHI CKJIa/I0BI SIKOi
nepeOyBaroTh y B3a€MOIi Ta €THOCTI4.

Hapsimy 3 M akciocdepa — e Bcs cdepa IIHHICHOTO CTABJICHHS JIIOAMHHU JIO CBITY 1 MICTUTh B CO0i sIK
MiHIMYM JIBa KOMIIOHEHTH: MO-TIEpILE — CBIT LIHHOCTEH; MO-Apyre — cy0’€KTUBHY peaibHICTh LIHHICHOTO Oa4eHHs
LBOTO CBITY y BUIVISII LIHHICHUX YSBJIEHb, OLIHOK, i/1ealliB, KaHOHIB, 00pa3iB. ¥ paMKax 1Li€i CTaTTi NepIIoueproBy
yBary Oyze MpHIUICHO MepIIoMy KOMIIOHEHTY akciochepH mpaga.

BimbnricTe AOCTIMHUKIB PO3KPHUBAIOTh 3MICT IMOHSTTS «IIHHICTBY Yepe3 BUAUICHHSI OCHOBHHUX XapaKTEePUCTHK,
0 TaK YU IHAKIIEe BIACTHBI pi3HUM (opmMaM pedeil: «3HAUYIIiCTh», KHOPMATHUBHICTBY, «KOPHCHICTBY», «HE-
0OX1IHICTB», «IOUITIBHICTE». [IpH IIbOMY OOTPYHTOBAHO CTBEPAXKYETHCS, III0 BUHUKHEHHS I[IHHOCTI ITOB’S3aHO, 3
OHOTO OOKY, 3 IpeAMeTaMH, SBHILIAMH, IXHIMH BIACTHBOCTSAMH Ta 3JaTHICTIO 33JI0BOJILHATH MOTPEOH JIIOAMHU 1
cycriibersa (I1. M. PabiHoBHY), a 3 1HIIOTO — LIHHICTh BUCTYTIAE SIK CYUKEHHS, OB’ s13aHe 3 OLIHIOBAaHHIM TOTO YH
IHIIOTO TpenMeTa abo SIBUIIA JIOAUHOIO i CYCHITECTBOM.

EnemenTu akciocdepu nepeOyBarOTh y TUHAMIYHOMY CITiBBIIHOIICHHI, OCKUIBKH Yy OyIb-SKOMY CYCIIIbCTBI
MOCTIHO Ta MapayiejbHO OJMH OJHOMY BiJI0OYBaIOTHCS J[Ba B3aEMOTIOB’ i3aH1 MPOIIECH: CTBOPSHHS HOBHX IIHHOCTEH
Ta Tiepesayda IiHHICHOI CHaJIIMHU Bijl OHOTO MOKOMiHHSA iHmoMy. [Ipobnema mepenadi MiHHICHOT CHAALIIMHA THM
CKJIa[IHIIIA, YUM MIMPINI MacmTabu AisNIBHOCTI CYCHINbCTBA, OLIBIINI 00CAT BKe HAKOMMYEHHUX LiHHOCTeH. Ciin
m):u(pecnnm 1[0 MPOLEC LiHHICHOTO CajKyBaHHs € BU3HAYAIBHIM aKCIONOMYHUM I ATPYHTAM (dbopmyBaHHS mpa-
BOBOI CHCTEMH i, TAKHM YHHOM, Ge3rocepeHim Tpe/IMETOM Iopchpy):[eHuu

CHCI_II/I(blKOIO aKkcioc(epH mpasa € iCHyBaHHS JBOX BHIIB HIHHOCTEH. Hepmpm BUJ — IIHHOCTI BJIaCHE IIPaBOBI,
SKi MOXXKYTh (DYHKITIOHYBAaTH BHKJIIOYHO B TPAaBOBOMY IMPOCTOPI Ta 3a HOro MekaMu BTpPadarOTh HE JIMINE 3HA-
YyIIiCTh, @  CMHUCJIOBY HAIIOBHEHICTh. Taki IIHHOCTI IMEHYIOTh IIPAaBOBUMH LIHHOCTSMH Ta BiTHOCSThH A0 HUX CYI,
KOHCTHUTYIIi10, IepKaBy, 3aKOH, MPaBOCYAis, Cy0’ €KTHBHI MpaBa, IOPUANYHI 000B’SI3KH, IPAaBOBY HOPMY, IOPUAUYHY
BiJIIOBIAANBHICTE TOWO. JIpyTy rpyIy HiHHOCTEH CTAaHOBIIATH SIBUINA, SIKi caMi 10 o0l He MOXOISTH 3 IPaBOBOi ce-
pH, TOOTO HE € IPABOBUMH 3a CBOEIO IPHUPOAOI0, OMHAK € 3HATYIIUMHU JUIS JIFONUHH Ta CyCIIUIBCTBA 1 TOMY IiIAra-
IOTh 3aXKCTY 32 JIOTIOMOTOI0 IIPaBOBHUX 3ac00iB. Y (ijocodii mpaBa Taki SABUIIA IMEHYIOTh IIHHOCTSAMH TpaBas.

BaxnuBo Bi3HAUWTH, IO MPABOBI I[IHHOCTI BUCTYNAIOTh BU3HAYAILHUMH KOMIIOHEHTaMHU akciocdepu mpasa
3 OIVISLTy CBOTO OCOOJIMBOTIO OHTOJIOTIYHOTO cTaTycy. IIpaBoBi IIHHOCTI BU3HAYAIOTh CaMUil 3MICT KaTeropii «Ipaso-
BEe», 1 B [IbOMY KOHTEKCTI HE BHIAIKOBO NPHPOJHO-NPABOBE NPABOPO3YMIHHIO, 3aCHOBAHE HA BH3HAHHI MHOXKHH-
HOCTI PaBOBHX LIHHOCTEH, IPOTHCTABIIAETLCA JIETICTCAKOMY IPAaBOPO3YMiHHI, B OCHOBI SKOIO JISXKUTh JIILIEC OHA
LiHHICTh — JIepXkaBa, sKa BUCTYIIA€ €MHUM JUKCPEIIOM BIIajH i PaBa, a MOPYIICHHs 3aKOHY, HaBITH HE IPABOBOTO,
OTOTOJKHIOETHCS 31 3IIOYMHOM TIPOTH JepKaBu. Takuid MiIXia € 3ryOHUM [UIS IpaBa, OCKUTBKH BOHO BTpavae BIACHY
IIHHICTH 1 CTa€ IHCTPYMEHTOM HaCHILISA, OPMYIOUH, 3a TepMiHooriero B. O. UeTBepHiHa, TOTECTapHE CYCIILIBCTRO.
TakuM 4YMHOM, NMUTAHHS NP0 ICHYBAaHHS IPABOBUX IIHHOCTEH — Ii¢ (D)aKTWYHO HMHUTAHHS MPO iCHYBaHHSA CaMOIo
mpaBa.

Axio npaBoBi WIHHOCTI BUPAXKAIOTh CTIHKY, CTATHYHY YACTHHY npasa, € 1eno CcTabUTbHUMHU BiTHOCHO ILBU/I-
KOIUTMHHOTO [PaBOBOTO CBlTy, TO Yepe3 MIHHOCTI IpaBa BHUSBIAETHCS HOTO JWHAMIKA, BiAIOBIAb HA BUKIHKH 4acy,
TOTpeOH JIFOIMHY 1 CYCHiTBCTBA. [IpH IbOMY OCHOBOIIONIOKHOIO IIHHICTIO ITpaBa M03a CYMHIBIB CIIiJl BBaXKaTH JIO-
JMHY, 11 )KUTTS Ta 310pOB’s. Y CBOIO YepTy 331 3aJOBOJICHHS MOTPEO JIFOIMHN c(hOpMyBaIUCH B SIKOCTI IIIHHOCTEH
mpaBa cB00OJa, MpPHUBaTHA BIACHICTh, CyCHiJIbHA Oe3leka, MOpAI0K, CiM’s, TUTHHCTBO TOLIO. 31 CTAHOBJICHHSAM
iH(OpMaLiifHOTO CYCHIILCTBA Aeali OIbIIYy 3HAYYLIICTh OTPUMYIOTh TaKi LIHHOCTI IpaBa K iHpopMallis, IHTeJIeK-
TyajibHa BJIACHICTb, KOMII IOT€pHA Oe3meKa i T. 1.

Sk Oyio 3a3HaYCHO BHIIE, CIIEITHU(IKOIO aKCiOC(bepI/I € Te, 0 BOHa nepenbadac iepapxiro ii komronentis. Cro-
COBHO aKciocepy mpasa Iie O3Hadae, MO B YHCII MPABOBHX LIHHOCTE ICHY€E JCIIO, 0 BH3HAYA€ il CTPYKTYypY i
3MmicT. Ciif, yTiM, 3a3Ha4YUTH, 1110 cneunq)nca MIPaBOBHX IIHHOCTEH MOJISTae B TOMY, IO HAA3BHUYAHO CKIIQJHO BH-
SIBUTH, sIKa TIPaBOBa IIHHICTh € BaXIUBIIIOIO, K4 — MEHII 3HadyIow0. ToMy cucteMa akciocepu mmpasa € pajiie
HE 1€papXi30BaHOO, a IEHTPOBaHOW. Ilil EHTPOBAaHOI CUCTEMOIO PO3YyMI€ThCA CHUCTEMA, PEsLiifHa CTPYKTypa
AKOI, peasi3ylouuch Yy NOBUIBHOMY MiZ00’€KTi cyOCTpaTy, OJHOYACHO peaji3yeThCsi Ha OCOOMMBOMY OO €KTI —
neHTpi®. [Ipu oMy CITiJT 3a3HAYUTH, 110 JJI akcioc(epy MpaBa BIACTHBHM € BHYTPINTHE IEHTpyBaHHS. Po3mmd-
pyBaTH HaBE/ICHE BU3HAYCHHS MOXKHA Y BHIIAII CHIOTI3MY: SIKIIO ICHYE akciocdepa npasa 3 IEBHUM OCOOIHBHM
00’€KTOM — LIEHTPOM, TO BIACTHBOCTI [[FOT0 06’€KTa MOMINPIOBATUMYTECS Ha BCI €IMEHTH CTPYKTYpH akciocdepn
TpaBa, BKIIIOYAIOUH CaM LEHTP, & TAKOX BUCTYNATUMYTh BIACTHBICTIO BIIHOLICHD MK YCiMa eTEeMEHTAMHU aKcioc-
¢depu npaBa. 3a3HaYMMO, 110 17151 LEHTPOBAHUX CUCTEM BIACTUBUM € OCOOJIMBHIA XapaKTep BiTHOLIEHb MiXk €JIeMEeH-
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TaMU: KO)KHE BiTHONICHHS MK HUIMH IIPOXOJIUTh Yepe3 IIEHTP, TAKUM YNHOM, LIEHTP akciochepu npaBa — 11e YHiBep-
caJIlbHa Mipa, BIAaCTHBICTh Ta HAYaJIO yCiX IHIIMX KOMIIOHEHTIB akciocgepu npasa. HeckiaaHo BUSBUTH, IO TaKUi
ocoOnuBuil cTaTyc HEHTPY akciocdepH npasa NoTpedye HOro peTesbHOro JOCTiIKEHHS Ta BU3HAYCHHS.

MosKkHa CTBEpIXKYBaTH, 1[0 BH3HAYCHHS LICHTPY akcioc(epu mpasa — Iie EHTPAIbHE 3aBJaHHS Ta METa I0pU-
CIpPYACHIT i caMe ii JOCATHEHHIO MPHUCBIUCHI PO3pOOKH Pi3HOMAHITHUX THITIB MPaBOpo3yMiHHsA. HaBememo Kinbka
npukiIaaiB. HeoHopMaTUBICTChKE TIPaBOPO3yMiHHS (HOPMYITIOE TIPABO SIK CHCTEMY 3arajbHOBH3HAHUX, (OpPMaIbHO
BU3HAYCHUX, BCTAHOBICHHUX JIEPKABOIO HOPM, KA BHpaKkae Mipy CBOOOAM i CIIPaBEATIMBOCTI, JOCSITHYTY IEBHUM
CYCIIBCTBOM, 1 CIIyTy€ JUIs PETYNIOBaHHS CYCIUIBHUX BiTHOCHH’. Y Wil nediHillii HECKIaHO BUSHAYUTH OCHOBHY
Te3y: MpaBo — Iie cucTeMa HopM. KoHIeniist 1i6epTapHOro NpaBopo3yMiHHS IPOIIOHYE paJUKalbHO iHIIE, eleTaHT-
HE BU3HAYEHHS IIpaBa AK Bce3arajbHOi 1 He0OXiAHOT (OPMHU HOPMATUBHOTO Ta IHCTUTYLIOHAJIBLHOTO OYTTs, BU3HAH-
Hs1, BUPXXCHHS Ta 3A1MCHEHHS CBOOOIHM JIONeH B 1X comianbHOMY KUTTIS. [IpaBo TyT — HeoOXiaHa hopma CBOOOIH.

MoskHa MPOAOBKHUTH aHAi3 BU3HAYEHb MPaBa B PI3HOMAHITHUX KOHIICHIIISAX MPAaBOPO3YMIHHS, OIHAK YCi BO-
HH, TaK 9 iHAKIIIe, 3aCHOBaHI HA IIEBHII KIIOYOBiH Te31 BITHOCHO TOro, 110 € mpaBoM. I1o cyTi, 11e — cripobu obrpyH-
TYBaTU LEHTP akciocdepu mpasa, MOCTABUTH OHY 3 IIHHOCTEH y IIeHTp OyTTs mpaBa i HaBKOJIO Hel BUOyZOBYBaTH
YCIO TeOpiro mpasa i AepkaBu. JIOr'YHUM BUCHOBKOM TYT OyJie Te, 10 LEHTP akciocdepu mpaBa — 1ie HOro 0CHOBO-
MOJIOKHA 111es1, CyTHICTh. OJHaK CyyacHa IOpUAMYHA HayKa IpU po3poOLi HOBITHHOI METOAOJIOTII HaMaraeTscs ao-
CTparyBaTHCS BiJ MUTaHHS PO CYTHICTH IIpaBa, 3aMiHIOIOYH HOTO MPOOIEMATHKOIO CTAaTyCy MpaBa B KOHTEKCTI Tiel
YW 1HIIOI MapagurMu. Tak, 3asBIIEHO, IO TEPMiH «CYTHICTB» ceOe TUCKPEIWTYBaB, OCKIJIBKU IPOIIOHYE OJHO-
MaHiTHe, MOHICTHYHE, a He IUTIOpaTiCTUYHE pOo3yMiHHS npaBa. Taka IMO3MIisS BUIPABIOBY€ cebe JIuIe B TOMY pasi,
SIKIIO TUTIOPATTI3M PO3YMITH Y BY3bKOMY CEHCI — SIK TBoquﬁ CHHTE3 ICHYIOUUX IiAXOMIB 1 METO/IB OCATHEHHS Ipa-
BOBOI peaIbHOCTI. ITpu tpomy cam METO/IOJIOTTYHHIT IITIOPAIli3M PO3ITIANAETLCA SIK KII0YOBA O3HAKA MOCTHEKIACH Y-
Hoi fopucnpyaeHuii. OTxe, MUTaHHs Ipo BHOKPEMJICHHS! CYTHOCTI TpaBa HEOUiKyBAHO NEPETBOPIOETHCA HA MUTAH-
Hs TIPO BiIMOBY BiJ IDTIOpaltizMy. BogHouac Hafmmpine po3yMiHHS IUTIOPai3My TOJSTae B MOKITHBOCTI TOOYIOBU
Ha OJHOMY 00’€KTi Pi3HHUX CHCTEM, 3aCHOBAaHHX Ha PI3HUX KOHIIENTax®.

VSBISETHCS BCE K TaKH, [0 BH3HAUYCHHS IIEHTPY akciocdepH IpaBa MOXKIHBE, i BiH Ma€ BiJIOBIAaTH TPHOM
KputepisMm: 1) OyTH IpaBOBOIO I[IHHICTIO; 2) XapaKTEePU3yBaTHUCS MOXKIIHUBICTIO OyTH BIACTUBICTIO BiAHOLIEHb MiX
LIHHOCTSIMU TpaBoBoi chepu; 3) OyTH KOHIEITOM CUCTEMH akcioc(epu mpaBa, a OTKe — YChOTO IpaBa.

Cnijf 3a3HauuTH, 10 cepefl yCiX MPAaBOBUX I[IHHOCTEH B SIKOCTI OCHOBOIIOIOXKHOI 4acTillle 3a BCE IPOMOHYIOTh-
¢S TPH 3 HUX: HOpMa TpaBa, CBO0OA 1 CIIpaBeUIMBICTh. 3 OISy Ha BUBE/ICHI KpUTEpii EHTpa akciocdepu mpaBa
MOXKHA 3a3HAYMTH, 110 HOPMa paBa He MOXKe 3a0e3MeuyBaTH HITICHICTh akciocdepu depes Te, IO 3 BUBESACHHAM ii
B IICHTP YCHOTO IIPaBa 3HAYHO 3BY)KY€ETHCS KOJIO THX SIBHII, SIKi BXOIATH Y HOJIE «IIPABOBOTOY». Y pasi, SKIIO HOpMa
MpaBa BUBOAMTHCSA B LIEHTP akciocdepu, iIKOM OYeBUIHUM OyZe BUCHOBOK PO Te, IO BIACTUBICTIO BiHOIICHB
M MPAaBOBHMHU LIHHOCTSAMH 1 BIACTUBICTIO YChOTO CyOCTpaTy akciocdepu mpasa sk cUCTeMU Mae OyTH HOpMa-
TUBHICTB. 32 TAKOTO MiAXOMY aKIEHT poOUThCs Ha (hopMaibHIN CKIIAMOBIH paBoBol cdepw, y Toil yac sk ii ineiina,
IOYXOBHA CTOPOHA 3aJIMINAETHCA 032 MoJeM 30py. Tak, y mpsSMOMYy CEHCi CIIOBa HOPMATHBHICTIO HE XapaKTepH-
3YETBCS CIPABEIIUBICTD, OCKIIBKH BOHA € KOHKPETHUM, Ka3yalIbHUM KPUTEPIEM KOKHOTO OKPEMOTO IPaBOBIIHO-
IICHHsI, cCaMe TOMY HEMOXJIMBO BHBECTH ii yHiBepcanbHy ¢opmyiy. CKIagHO Ha3BaTH HOPMATHBHOIO TAKOXK TAKy
[[IHHICTB MpaBa sIK JIFOAWHA, 11 )KUTTS Ta 3;[0p013’;1

3 BHUBEICHHIM HOPMH IIpaBa B LIEHTP ioro a1<c1ocd)ep1/1 TOB’A3aHi TAKOX NPOOIEMH PAaBOYTBOPECHHS, TIyMa-
YCHHSI [PaBa, IPABOBOTO MUCIICHHSI, IPABOBUX TPAHLLii i pany iHumx. IleHTpyBanHs npasa Ha HOPMi TMPU3BOJHTH
JI0 BU3HAHHS JINIIIC HOPMATHBHOTO 3MICTY INPHUITHCIB, y TOW Yac sIK iCTOPHYH, KyJIBTYpHI Ta i1€ONOri4Hi iX OCHOBH
BTPAYaroTh CBOE 3Ha4eHHs.. HOPMAaTHBHICTP SIK BIACTHBICTH BiTHOUICHH MK IPaBOBUMHU IIHHOCTSMH HE J1a€ 3MOTH
BUITH Ha ORI BUCOKI PiBHI TUIyMadeHHs Ta IHTEPIPETaIlii Ipasa, 0 YHEMOXKIINBITIOE 3aCTOCYBaHHS aHAJIOT] ITpa-
Ba B IOPWIMYHIN mpakTuii. Mixk THM, CIIiJl KOHCTaTyBaTH, 110 akciocdepa cydacHOTO YKpaiHChKOTO TpaBa IIEHTPO-
BaHa caMe Ha HOpMi Ipasa.

Jemio iHakIi npodneMy BUHUKAIOTh NPU CIIPUHHSTTI CBOOOAU K LIEHTPY BChOTO MPABOBOIO PO3BUTKY, HOro
[IHHICHIX OCHOB Ta HepeayMoB OyTTs. [IpuwauHu b0r0 y TOMY, III0 32 CBOOOIOIO0 SIK OCHOBOIO IIpaBa CTOITh MillHA
Tpanuiis Ginmocodchkoi Ta MPaBOBOI AYMKH, IO HJIe BiJl 4aciB OypiKya3HUX PEBOJIOIIH, PO3BUTKY KaIiTaIiCTHIHUX
BIZTHOCHH, TIpaIlb MPEACTaBHUKIB emoxu IIpocBiTHUITBA, Mi3HImIE — GyHIaMeHTATBHUX po3pobok I B. @. I'eremns
Ta foro nociigoBHUKIB. KoocanbHHUIt BIIMB came HOro mpaik MIpOCTEXKYEThCS ChOTOJHI B AOCHIIPKCHHAX IIKOJIN
mibeprapHoi Teopii mpasal®, 3acHoBanoi B. C. Hepcecsnuem ta mpomoBxyBaHoi ioro yunsmu. [IpencraBHuku
ni06epTapHOi KOHUENLii MPaBOPO3yMiHHS HAMOJIATAIOTh HAa TOMY, 110 OCHOBOIOJOKHOIO MPABOBOIO LIHHICTIO CIij
BBa)KaTH CBOOOJY, OCKLITFKH BOHA € HEOOX1THOIO YMOBOIO iCHYBaHHS MIPAaBOBOTO CYCHIIBCTBA, a ¥ pasi ii yacTKoBOL
YH TOBHO{ BiJICYyTHOCTI BHHHKAa€ TOTECTapHE CYCIUILCTBO. [IpaBo y 1iboMy pasi nepecrae OyTH BUIBHHM Ta CTa€
IHCTpYMEHTOM cuid. THM He MEHII, BUHUKAE 3aKOHOMIpHE MUTAHHS — SKUM YMHOM BH3HAYUTH CBOOOXY IpaBa?
Csobony Bix goro? SIkuio Bix Aepkasw, T0, MaOyTh, JIHIE HE NPaBOBOI, eTaTHCTChKOI. IIpaBoBa aepkasa i mpaso
HABIAKH MAlOTh CIIBiCHYBATH, yTBOPIOIOYH B3A€MOBHIIHUI cHMOi03. Y HEMPaBOBii Jep:KaBi MPaBO HE € BUILHUM,
OTXKe€, BOHO 3aJ€XUThb BiJ JiepKaB 1 He MOXe OyTH MPAaBOM y BIIACHOMY CEHCI CJI0BA, OCKLTbKH 3aCHOBAHO HE Ha
€806001, a Ha Hecg0600i. SIKIIO X HAETHCS PO CBOOOIY MpaBa BiJl €0JOTii, HONITHKH, EKOHOMIKH, PEJirii, 1HIIHX
ctep OyTTSI CyCHIbCTBA — TO TAKOTO MpaBa B HAII JHI ICHYBaTH HE MOXe, ke BOHO Oyjie MEpTBUM KOHITIOMEpa-
ToM HOpM. Ym Oyze mpaBo B Takii CHTyaIlil BUKOHYBaTH CBOE OCHOBHE NPHU3HAYCHHS — CIYTYBaTH IHCTPYMEHTOM
PO3B’sI3aHHA CYCIUIBHUX KOH(]IIKTIB, OyTH 3acoO0M 3abe3neueHHs cBoOoau iHauBina? MabyTs, Hi. OOrpyHTOBYIO-
4yu ¢cBOOOY B SKOCTI TOJIOBHOI IpaBOBOi LiHHOCTI, B. C. HepcecsHi o0rpyHTYBaB iHIIY MPaBOBY LIHHICTb — IPaBO-
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Teopis Ta icTopis aepxaBu i npaBa. ®inocodin npaBa

By JiepkaBy. Momy Hanexuts K1acudna hopMyiIa mpo Te, M0 JAepKaBy JIHIIE B Tiil Mipi MOXKHA BBaKATH LiHHICTIO,
B AKiii BOHA € TPaBOBOIO.

3HOBY NOBEPTAIOYHCh 10 BUOKPEMJICHUX KpUTEPiiB LEHTPY akciochepu, MOKHA CTBEPIKYBaTH, 110 CBOOOJa
He MOXe OyTH HHUM, OCKIJIBKH HE € BJIaCHE MPaBOBOIO LIIHHICTIO, CaMe TOMY, 1110 PaBo, Ha BiAMIHY Bif JIIOIUHH, HE
€ BUIbHNM, a 3HaYMTh CBOOO/A HE MOKE POSIVIAIATHCS B SKOCTI HOTo cyTHOCTI. OJHAK II¢ 30BCIM HE O3HAYAE, IIO
cBO0O/IA 33 TAKOTO MiAXOLY BHBOJMTECS 32 Mexi akciocdepn npasa. CBoGoza € OZIHIEIO 3 KITFOYOBHX IIHHOCTEH Tpa-
Ba, Oe3MocepeIHiM YHHOM ITOB’S13aHOI0 3 JIIOANHOIO — 1 B I[bOMY 11 miHHICTE. [IpaBo Mae OyTH iHCTpyMEHTOM 3a06e3-
IEYEHHsST CBOOOIN JIFOMUHU.

Habararo nepekoHJHBIiIIE BUMISAAIOTH CYIDKCHHS THX (dinocodiB Ta TEOpPETUKIB MpaBa, AKi B SKOCTI LEHTPY
npaBa po3ymiioTh cHpaBe/nuBicTh. Ty cmix noroaumtucs 3 A. I OBYMHHIKOBHM y TOMY, MIO TOIOBHOIO
aKCIONIOTIYHOIO Ta HANIGKHOI0 XapaKTCPHCTHKOIO NMPAaBOBOTO MHCICHHs € NMPHHIKII CKBIBAJCHTHOCTI BilliaTH
(Bimmsxm)!l. He Baarourch 0 aHaNi3y AUCKYCIH 3 IPUBOAY MPUPOIH CIIPABEIAIUBOCTI, B KOHTEKCTI Ii€i CTaTi MPHH-
[IUITIaTBHUM € IUTaHHS PO T€, YU € CIPAaBEINBICTh BIaCHE MPABOBOIO KaTeropiero. Tak, B €TUIN iCHYIOTh HOTIIS-
M, 3T1THO 3 SIKMMH CIIPaBEIUIMBICTh BUCTYTIAE, B IIEPIILY UEPTry, IK MOPAIbHUI iMIIEpaTHB, a BXKe IOTIM — IPaBOBHH.
OpHak cniJi KOHCTaTyBaTH, 1[0 MOMEHT BHHUKHEHHS CIPaBEMJIUBOCTI SK OCOONMBHX CTOCYHKIB MIX JIFOAbMU
30iraeTbCcsi 3 MOMEHTOM BUHUKHEHHA MpaBa. binblie Toro, came mpaso i € cripaBeiuBicTIO (jus)!2. OxpiM 1bOTO, HA
BiIMIHY BiJl IpaBa, B paMKax Mopani €KBIBAJICHTHICTh BiAIUIATH (BIAMAKK) MOXKE B3arajii He BU3SHABATHCS — IIOMCTa
€ aHTHIIOZOM MOPANbHOI ITOBEIHKH (HANPUKIIAJ, XPHCTUSHChKA CTHKA 3aCHOBAHA HA BCCNPOIICHHI)!3.

Crizg 3BepHYTH yBary Ha npoGieMy CIIBBIJHOLICHHS CIPABEUIMBOCTI Ta NpaBHIIa TamOHy Tak, y ¢ino-
cochKiil miTepaTypi BiI3HAYEHO, IO TATIOH SK MPHHIUAI HOPMATHUBHOI PETYIIALIl MOBEIIHKHU JIOICH € ToTepeTHH-
KOM HE CTiIbKM Mopalli, cKilbku mpaBal4. [Ipu boMy MiJKpPECIIO€THCS, IO TAJIOH CTAHOBUTH iICTOPHYHY OCHOBY
MpaBa, «30JI0T€ MPABUIIO» — OCHOBY €THKH, a «3allOBiJlb JIFOOOB1» — OCHOBY peirii (IpUHaiMHi, XPUCTHUSIHCHKOT).
Bognouac B. C. CooBi0B IpOIIOHYBaB pO3YMITH ITO3UTUBHY (OPMY «30JI0TOTO MIpaBHIIay («poOH BiTHOCHO 1HITHX
TakK, sk O0akaB OW, a0W BYMHSIM CTOCOBHO TeOE») K MPUHIIUIT MIJIOCEPAs, a HeraTuBHY (GopMy («poOH BiTHOCHO
IHIIMX TakK, SK He OaxaB OW, aOM BUMHSIIM CTOCOBHO TeOe») — SK MPUHIIMITI CIIpaBeUTUBOCTILS. Takox miakpec-
JIFOETHCSI, 110 CYTTEBOIO BiAMIHHICTIO «30JI0TOTO MPABUIIAa» BiJl TAJIIOHY € T€, IO «30JI0TE IPABIIIO» AMEIIOE JI0 MO-
YyTTiB Ta HAMipiB JIIOAUHH; TAJTIOH arejiroe JO KOHKPETHOT CUTYyallii, 10 Jii, CKoeHO1 iHIIHMM. «30JI0Te MPaBHUIIOY I1e-
pe):[6a11ae iHiI_IiaTI/IBHy Ji10, TOOTO BU3HAYAE, 5K (1 3 YUM) CJ'Ii,I[ BCTYNATH y CTOCYHKH 3 iHmmMU. TasioH xe nepen-
Gagae BiANOBiNHY, a0 PEAKTHBHY Jil0, BKA3yIOUH, SK CIJ JisATH yMOBaX, cTBopenmx immmmu. P. I Ampecsm,
aHAIl3yFOYH CIIIBBITHOIICHHS IHX JIBOX TIPABAIL, 3a3HYAE, IO HETaTHBHA (opMa «30JI0TOTO MPABMIA» BUHUKIA Ha
OCHOBI TIpaBHJIa TAJTIOHY!6. ¥V 1IbOMY 3B’S13KYy BKJIMBHM BHCHOBKOM Oy/ie Te, 10 NIPaBO, SIKE iCTOPUIHO BUHHUKIIO Ha
OCHOBI TIpaBWJIa TallioHY (IIO € MPaBUJIOM PiBHOI, 00 X CIIPaBeUIMBOI BiJITLIATH), BUCTYTAE [IHHICHO-HOPMAaTHB-
HOIO CHCTEMOIO CIPaBEAJIUBOCTI, Y TOW Yac K MOpaJb — ICTOPUYHO Mi3HillIa CHCTeMa iHHICHO-HOPMAaTUBHOI pery-
N1 MOBEeiHKHU, OCKUIBKH Nepeadayae cBOOOAY BOJII — 3aCHOBaHA Ha MPUHIIUII MUJIOCEPAHOTO CTaBISHHS A0 1HIIOl
monuHu. HeMae >kOTHMX CYMHIBIB y TOMY, IO CIPaBEIJIUBICTh MONIMPIOETHCS 1 HA 1HINI CUCTEMHU PETyIIOBAHHS
CYCIJIBHUX BIIHOCHH, OTHAK CYTHICHO Ta iCTOPUYHO — II€ TPaBOBa KOHCTAHTA.

BomHouac, cipaBeyIMBICT € YHIBEpCAIIEHIM KPUTEPi€M BU3HAUCHHS €(hEKTUBHOCTI (PYHKIIIOHYBaHHS IPaBo-
BOT CHCTEMU: UM 3/1aTHA BOHA BiJTHOBJIIOBATH CIPaBEAJIUBICTH IIJISXOM IMOMEPEHKEHHS Ta PO3B’3aHHS COMIabHIX
koH(uikTiB. CaMe B IbOMY IOJIATAE CIIPABENIMBICTh SIK BHYTPIIIHSA BIaCTUBICTh Ta AKICThH MpaBa. bymydn neHTpoM
akciocdepu mpaBa, CHpPaBEAJUBICTb € TAKOX BIACTHUBICTIO BiJHOIIEHb MDK 1HIIMMH NPaBOBUMHU LIHHOCTSIMH,
OCKIJIbKHY, MalOUH CAMOCTIHHHN aKC10JIOTIYHHIA CTaTyc, BOHA THM CAMHM MOKe OyTH KPHTEPIEM OIIHKH YCiX KOMITO-
HEHTIB TPAaBOBOi CUCTEMH.

Buxonsun 3 BUKJIaJIeHOTO, MOXHA JIIATH BUCHOBY, IO akciocdepa mpasa — 11e 1ieHTpOBaHa HABKOJIO i/1ei cripa-
BEJTMBOCTI CHCTEMa MPABOBUX IIHHOCTEH Ta IIHHOCTEH Mpasa.

Hpyra cuctema, 110 BXOJUTH J0 CKIIAAy MpaBa — HopMocdepa, 3MICT SKOi CTaHOBIISATH MPaBOBI HOPMHU Ta IPUH-
uunu. YTiM, HopMocdepy Oyjo OM MOMUIKOBO OTOTOKHIOBATH 3 CUCTEMOIO MpaBa, ajkKe BOHA € LIOAO0 OCTAaHHbOI
OULTBII IIMPOKKUM SIBHILEM, 00 BKIIFOYA€E B ceO¢ HE TIIbKU (HOpMATBHO BUPAXKEHI TMPUITHCH, a ¥ Ti KOHCTPYKIIil, 5K,
HE MAlO9YH TEKCTYaJbHOTO BHPAKEHHS, MICTATH y CBOIH OCHOBI HOPMAaTHBHY NpHpoxy. Jlo Takux MOKHA BiTHECTH
SIBUIIA JICPKaBHOCTI, KOHCTUTYIIOHAJI3MY, TaplaMeHTapu3My Tomo. L1i (heHOMeHH € KOHITIOMepaToM MUCAHUX 1 He-
MUCaHUX HOPM, 3BHYAIB, TPAIUIIiH, Ki YTBOPIOIOTH IEBHY MiJICUCTEMY 3 KOHKPETHUMH MPEIMETHUMHU MEXKaMHU.

Sk 1y pasi 3 akciocdeporo, HopMocdepa MmpaBa TaKoXK BKIIOYAE B ce0Oe 1Ba KOMIIOHEHTH: HOPMH 1 IPUHIIMIIH.
[Tpu poMy Pi3HUL MIXK HOPMaMH 1 MPUHLMIIAMU [IPpaBa MOJIATae He TUIBKY B PiBHI y3arajibHEHHS, a i y croco0i ix
icHyBaHHs. Tak, MPUHIIAITK TTpaBa 3a3BUYall MOIUISIOTH Ha 3arajibHi, MIXTraay3eBi Ta raixy3esi. [Ipu 1iboMy Mixra-
Jy3€Bi Ta rally3eBi MPUHIMITNA HAaO1IbII HAOIMKEHI IO HOPM, OCKUIBKHM BCTAHOBIIOIOTH MIPEAMET 1 METOJI PaBOBO-
TO PEeTYNIOBAaHHA y Till UM iHIIIHM Tramy3i mpaBa, BU3HAYAIOTH crierudiKy Iii HOpM y daci, IpocTopi i 3a KoioM ocio,
(iKCyIOTh IPaBOBi IPE3yMIIIIii, iHIITMMU CIIOBaMHU, BOHU 33JIal0Th «IIPaBUJIa TPU» y TEBHiH cdepi CyCHiIbHUX BiTHO-
CHH, III0 PETYNIOIOTHCS IPABOM.

Bonnouac 3aranpHi MPUHLIMIN NIPaBa € BUILOO JIAHKOIO B i€papXii KOMIOHEHTiB HopMochepu. Bonu nponu-
3yI0Th HOpMOC(hepy mpasa i BU3HAYAIOTh HAHOUTBIIT 3HAYYIII MEXIi Ta TpaBuiIia GYHKIIOHYBaHHS BCIET CHCTEMHU TTpa-
BOBUX npunuciB. Cepes1 ychoro Pi3HOMAHITTS 3arajlbHONPABOBUX MPUHIIUIIB JIJIsl HOpMOc(hepH IpaBa KIIF0OYOBE 3Ha-
YCHHSI Ma€ TPUHIIMIT BEPXOBEHCTBA 3aKOHY.

Ha Bimminy Bix akciocdepu mpaBa, HopMocdepa € He IEHTPOBAHOIO, a 1EpPapXi30BaHOI0 CUCTEMOIO, OCKIIBKH
0a3yeThCs Ha PUHIIMI BEPXOBEHCTBA 3aKOHY, KO HaWBHUILY 0puanuHy cuity Mae Koncturyuis sk OcHoBHUI 3a-
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KOH, 1 BC1 3aKOHU Ta iHII (opMu NpaBa MPUIMAIOTHCS Ta 3aCTOCOBYIOTHCS 3 ypaxXyBaHHSAM HonoxeHb KoHcTuTymii
1 He MOXYTh il cymepeuuTd. 3a IPUHLUIIOM BEPXOBEHCTBA 3aKOHY (OPMYETHCS i€epapXidyHa CHCTEMa IIPaBOBHX
aKTiB, 1 BiH € (yHZaMEHTAIbHOI OCHOBOIO PEKUMY 3aKOHHOCTIi!7. [Ipu mboMy MiA i€papXiyHICTIO CIiA PO3yMiTH
NPUHLUI TOOYIOBU CUCTEMHU JDKEpelN MpaBa B MeXaxX MPaBOBOI CHCTEMH, 10 3yMOBJIEHO 3MiCTOM MOBHOBa)XEHb
Cy0’€KTiB IPAaBOTBOPUOCTI, SIKi iX MPUHMAIOTh, € BUPAKEHHSM Pi3HOI IOPUANTHOL CHITH OKPEMHX BUIB JKEPE IMpa-
Ba 1 IMOB’S3aHOI0 3 IUM BCTAHOBJICHOKO CyOOpIHMHAIIEIO JKEpEI npasa B IXHil witicHIiN cuctemil8. Taka mo3uiis
CBIIYHTE, IO €(EKTUBHICTE HOPMOCHEPH NpaBa HANPAMY 3aJeKHTE BiJ| PIBHS peanizallii IPUHIKITY BEPXOBEHCTBA
3aKOHY SIK BUPQKCHHS CITIBIIICINOCTI NPABOBUX AKTIB MiX €000 1 KepiBHOI pormi KoHCTHTYNIT B cucTeM 1iX
aKTiB.

Y KOHTEKCTI AOCTIIKEHHS IpaBa SIK L[IHHICHO-HOPMAaTHBHOI CHUCTEMH BaXJIMBUM € MUTAHHA MPO B3a€EMOJII0
akciocdepu 1 Hopmochepu B OyTTi mpaBa. [Ipu IbOMY OYEBHIHO, 110 €THATBHOIO JIAHKOKO M ceporo iHHOCTEH
1 cheporo HOpM Mae OyTH 0COOTMBHI (PEHOMEH, SIKUI 0JJHOYACHO HaJe)KaB OH 1 IO CBITY IIIHHOCTEH, 1 IO CBITY HOPM.
Kepytouncs norikoro H. HeHOBCKi Tpo Te, 110 MiHHICTE — CYTh pe3yJIbTaT CHHTE3y HAJIC)KHOTO i HOPMATHBHOTO, OJI-
HAaK JIesIKi I[IHHOCTI MalOTh BUKJIIOYHO «HAJIEXHHUI» (HapHKiIax, cBo00Aa), a MesKi — BUKIIOYHO «HOPMATHBHHI»
(mpumipom, 3aKoH) 3MICT!9, CITiJT BAOKPEMHTH TaKe SIBUILE, SKe epedyBao 01 Ha MeXi HaJIE)KHOTO 1 HOPMATUBHOTO.

VSBISETHCS, IO TAKKM SBHIIEM € (PEHOMEH, SIKAH CHHTE3y€ B OOl MOHATTS PABOBOI AePiKaBH, IIPABOBOTO 3a-
KOHY, BEpXOBEHCTBA 3aKOHY, IPABOBOTO MOPSIKY 1 CTaOLIBHOCTI IPAaBOBOI CHCTEMH, a CaMe — BEPXOBEHCTBO IpaBa.
Bynyan ofHOYacHO i NPUHIKMIIOM HOPMOChEPH IPaBa i LIHHICHUM KpHTepieM i ecbeKTHBHOCTl BEPXOBEHCTBO TIpa-
Ba € IHCTPYMEHTAIbHUM aCIEeKTOM CIPABE/UIMBOCTI. 3aKOHOMIPHIMH Y LIbOMY KOHTEKCT BUIVISAAIOTh TBEP/DKCHHS
PO Te, 1[0 BEPXOBEHCTBO IPaBa, K i CIPaBEINBICT, € Ka3yaJIbHUMH, IX HEMOXJIMBO BU3HAYUTH Pa3 1 Ha3aBk M,
a Tpeba iHTepIpeTyBaTH B AyCli KOXHOTO OKPEMOTO BHIAAKY. 3BiJICH HENOTiYHOI BHUIIsAAae mo3ullis KoHcTu-
tyuiHoro Cyny YkpaiHu, SIKHH JaB «OCTaTO4YHY» Je(iHili0 BEPXOBEHCTBY MpaBa, (GaKTUYHO MPUB’A3aBIIU LIeH
KITFOYOBUH MPHUHITHII TPABOBOI CHCTEMH 10 HOPMATHBHOTO TPHUIIHCY.

Crijx 3a3Ha4uTH, MO PO3IVIINAIOYM 3MICT akciocdepu mpaBa, My repeOyBain y paMKax Tak 3BaHOI BIACHOI
[IHHOCTI TIpaBa, Ky NPUIHATO TOCIIKYyBaTH 3a IBOMA HalpsMaMH — COWIaIbHUM i ocobucricHnM. OmHak He
MEHIII 3HaYyIIUM € TAaKOX 1HIINI acTIeKT IIHHOCTI IpaBa — HOTo IHCTPYMEHTANbHA I[iHHICTb, SIKa TIOJISATa€ B IHHOCTI
MpaBa sIK PETYJSATHUBY, BiIOBIIHO IO MPABHJI 1 BUMOT SIKOTO JIFOAM, COLIaJIbHI TPYIH 1 IeprKaBa BUOYIOBYIOTh CBOIO
MOBEMIHKY20,

BepxoBeHCTBO mpaBa IpH MEOMY € OCHOBHHM €JIEMEHTOM 1HCTPYMEHTAIBHOI IIIHHOCTI IIpaBa, OCKUIBKH caMe
BOHO € KPHTEPIEM BH3HAYCHHs BIIACHOT LIHHOCTI TpaBa, MPHYOMY CTYNiHb epeKTHBHOCTI peai3allii I(boro MpHHIK-
my Oyne iHAMKAaTOPOM BiAMOBIZHOCTI HOpMOChepn npasa ioro akciocdepi. BepxoencTso mpasa, oTxe, Cifl po-
3yMITH K MIHIMYM 33 TPhOMA HAIpPsIMaMi: 1) BEPXOBEHCTBO MPaBa HaJl 3aKOHOM; 2) BEPXOBEHCTBO NpaBa Hajl Jep-
JKaBO10; 3) BEPXOBEHCTBO el mpaBa (akciocdepu) Haz dhopMoro mpaBa (HopMocheporo).

BepxoBeHCTBO mpaBa € TakoX KOHUENTYyaJIbHUM IPOCTOPOM IHTEIPYBaHHS THIIB PaLliOHAIBHOCTI, BIaCTUBUX
HOopMocdepi Ta akciocdepi mpapa. SIkimo GopMaibHa pamioHAIBHICTh, BIACTHBa HopMocdepi mpasa, CAyrye Js
CTBOPEHHS JIOTIYHOTO KOMILJIEKCY HOpPM, IO 3a0e3ledye Mpolec 3aCTOCYBaHHS 1 pealizalii mpaBa, TO I[iHHICHA
pamioHaIBHICTh, XapaKTepHa IS akciocepH, Ha IepIe MiCIle CTaBUTh He JIOTIYHY y3TOMKEHICTb, a I[IHHICTH CIIpa-
BeMBOCTIZ!. HeBakko MOMITHUTH, IO JOMiHyBaHHS HOpMochepu Beae A0 IUIepallioHaJBbHOTO THITY JeTiTUMAIii
IPaBOBOTO MOPSJKY B CYCHIJIBCTBI, Y TOH 4ac sSIK BEpXOBEHCTBO MpaBa J03BOJISIE alleNioBaT! A0 HOro I[iHHICHUX OC-
HOB, CTBODPIOIOYM LiHHICHO-HOPMATMBHUN THUI JIETiTUMalii MPaBOBOrO MOPSAKY, AKUHA € e(QEeKTHBHILIMM 4Yepe3
MO€THAHHS B HhOMY HOPMATHUBHHX 1 II03aHOPMATHBHUX PETYISATOPIB.

CucteMHHH XapakTep B3aeMoii akciocdepu i HopMochepH IpaBa BUPAKAETHCS B IMIJIOMY PSJIi POLIECIB, MPH-
YOMY BCi BOHH JIMIIE TOIi OyAyTh KOPHCHHMH, SIKIIO HE CYNEPEUNTUMYTh BEPXOBEHCTBY IpaBa. Y IIbOMY 3B SI3KYy
BEPXOBEHCTBO MpaBa HEPIJKO HA3MBAIOTh FOJOBHOKO MTPABOBOIO IIHHICTIO22, CHijL, YTiM, MiAKPECTUTH, IO BiTHECEH-
HSl BEPXOBEHCTBA IpaBa 10 cdepu Horo BIaCHOI IIHHOCTI (CyCHUIBHOI YM 0COOMCTICHOT) MOTpedye AONaTKOBOTO
oOIpyHTYBaHHA, OCKUIBKM B MEXaHi3Mi B3aeMofii akciocdepu i HopMochepu BEepXOBEHCTBO IMPaBa € CHUCTEMOIO
MIPHUHITUIIB Ta i7IeH, 110 3a0e3MeYyr0Th IHCTPYMEHTAIbHY CKJIaJIOBY IIIHHOCTI TipaBa. LI Te3a miaATBepIKy€EThCS Ta-
KO 3MiCTOM BEpXOBCHCTBA IIPaBa, sIKe B KOJIEKTUBHINA MoHOTrpadii «BepXxoBeHCTBO IpaBa SIK MPUHIIMIT IIPABOBOT CH-
CTEMH: IpoOIeMH TeOopii» PO3KPHBAETHCS K PiBeHb €(h)EKTHBHOCTI MpaBa i MPaBOBOI CUCTEMH y BUKOHAHHI CBOIX
OCHOBOIIOJIOXKHHX (PyHKIIH: PeryasITUBHOI, KOMyHIKaTUBHO{, I[iIHHICHO-OPi€HTALIHO1, OXOPOHHO{ TOII023.

Taxe po3yMiHHA BEpXOBEHCTBA MPaBa HABOJUTH HA AYMKY MPO HOTo CHiBBiAHECEHHS 3 KJIACHYHUMH HampsMa-
MU 1HCTPYMEHTAJbHOI LIHHOCTI MpaBa: 1HCTPYMEHTAJIbHO-PO3MOJIIBYMM, 1HCTPYMEHTaJIbHO-BU3HAUYAIBHUM,
IHCTPYMEHTAIILHO-BAMIPHIAM, IHCTPYMEHTAILHO-OXOPOHHHM Ta IHCTPYMEHTAJIBHO-TI3HABANEHUM24. VY cydacHii
IOPHCIIPYACHITI BEPXOBEHCTBO IIPaBa, Xo4a i He SBHO, ajle PO3TIAAAETHCS B IKOCTI IHTETPYIOUOTO ITOHSATTS JJIS BH3-
Ha4YeHHS YCiX IUX HANPSAMIB iHCTpyMEHTaJIBHOI IHHOCTI IpaBa. Uepes HbOro BUPaXKaroTh IMIHHICTh KOHCTHTYIII?S,
e(eKTUBHICTb IIPABOBOI CUCTEMN20, BOHO € IIEHTPATbHUM 1HCTPYMEHTOM AOTPHMAHHS IIpaB JTIOAUHUZ7, a TAKOX 3a-
cobom anpokcumallii npaBoBuX cucTem?$. Taka BUHATKOBA IHCTPYMEHTA/IbHA LIHHICTH BEPXOBEHCTBA [PaBa HAABHA
OCTIJIbKH, OCKLIBKH, 3 OJHOTO OOKY, BOHO Ma€ CBOE (hopmalbHe BUPAKCHHS B HOopMocdepi Yepes PyHKIIOHyBaHHS
TNPUHLIITY BEPXOBCHCTBA 3aKOHY, & 3 APYTOTO — IKPIILIIOETECS ICHHUMI OCHOBAMH IIPABa y BHIIIS NPABOBHX
IIIHHOCTEH CIIPaBEAIMBOCTI, MPABOCYAs, KOHCTUTYIIiI, 3aKOHY, TIPaBOBOi HOPMH, FOPHUINIHOTO IIPOIECY, IO CTa-
HOBIISITH 3MICT akciocdepu mpasa.

HeoOxiHO 3a3HAYUTH, MO MPABO € HE3aBEPIICHOK (BIJKPUTOIO) CUCTEMOIO, XOua CTYMiHb ii BIKPUTOCTI
Bapitoe: akciocdepa € CUIIBHIIIOI CHCTEMOIO, Y TOH Yac sk HopMocdepa — cinadkinorw. Cuia mux CUCTEM BH3HA-
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Teopis Ta icTopis aepxaBu i npaBa. ®inocodin npaBa

JaeThCs B MEPITy Yepry iX CTIHKICTIO 10 3MiH KOMITOHEHTIB cyOcTparty. Ilo cyTi, e 03Hadae, 110 MpaBoBi IIHHOCTI,
SK1 BU3HAYaIOTh HAIIOBHEHICTh akcioc(epu Mmpasa, € I iHepTHUMHU KOMIIOHEHTaMH — IX 3MiHa YM JOIOBHEHHS MOXE
3aCHOBYBATUCSl JIUILIE HAa paJUKAIbHUX 3MiHaxX y IMPaBOBHX TPaAULiAX, MPaBOBOMY MHCIEHI W MEHTaliTeTi
cycriiberBa. TyT HeoOXiHO 3a3HAUMTH, 110 caMe CUCTeMa IPaBOBUX LIHHOCTEH BU3HAYa€ caMOOYTHICTh MPaBOBOI
CHCTEMH, TOMY IPOIIECH IHTErparii Ta alpoKCHMAIIil IPAaBOBUX CHUCTEM PO3TIISAAIOTHCS B MEPIIY YEPry, SIK MpoIe-
CH aJlanTaiii MiHHICHUX CKJIAJIOBHX KIJIBKOX IPABOBHX CHCTEM, a BXKE MOTIM — iX HOPMATHBHHX OCHOB. Le Hi,Z[TBep—
JUKY€TBCS THM, 110 B PaMKaX MKHAapOJHOI PaBOBOI CHCTEMH, IO ICHYE ITiJI 3HAKOM i1ei rymMaHi3My, iICHYIOTb Cepii-
O3HI CYIIePEYHOCTI 3 IPUBOY 3MICTY, CTPYKTYDH i IIOHATTS NIPAB JTIOAMHM, & TAKOXK MEXaHi3MIB iX pean13au11 ViB-
JSETHCA, 110 TaKa CUTYyallis BUHUKJIA caMe Ha IPYHT1 PO3XOIKeHHA LIHHICHUX OCHOB MpaBa B PaMKaX €BPONEHCHKOT
Ta IHIIUX DUBLII3ALIHA.

Bozrouac, Hopmocdepa npasa B MOPIBHSHHI € 010 akcioc(eporo € C1abKkolo CHCTEMOIO, B IEpIIy 4epry ve-
pes cBiii HabaraTo BIAKPUTILIHA Xapakrep: y Mekax HOpMOcdepH BifOyBaeThCs 6e3nepepBHHn MIPOIIEC aarnTaItii
HOPMATHBHHX TPHITUCIB JI0 HOBHX YMOB JKUTTS CyCIILIBCTBA, @ TAKOXK CTBOPEHHSI LILIOTO Psity HOBUX HOPM, IOKIIH-
KaHUX BPCTY/IIOBATH Ti 4M iHII cepy CycmimbHUX BiAHOCHH. KpiM 160r0, HOpMOC(hepa y 3HAYHO GimbmIiii Mipi,
aHk akciocepa, 3a3Ha€ BIUIUBY p13HOMaHlTHI/IX (hakTOpiB, TAKKX SIK CKOHOMi4HA JOLIIBHICTD, NIOTITHYHE JI06i, B
OKpEMHX BHUIIa[KaX — HEMPOIYyMaHICTh MPAaBOBOI MONITUKY 1 T. JI., IO YacTO MPHU3BOAUTH O ii po3banaHCcyBaHHS i
BTPATH HEOOXITHOTO PiBHS JICTITHMHOCTI. SIK MpaBWIIO, Taka CUTYyaIllisl BUHUKAE K Pe3ybTaT IMePEOiHKA MOXKIIH-
BOCTEH HOPMAaTHBHOI CKJIaJ0BOI IIpaBa, BUPAXKEHOI Y BCeOIYHOMY Opi€EHTYBaHHI Ha 3aKOHOAABYE NIPaBO, iIrHOPYBaHHI
PETYIITHBHOTO MOTEHITIANTy 1HIIMX JHKEPEN MpaBa. Y IIbOMY 3B’SI3Ky CJiJl KOHCTATyBaTH, 110 €(PEKTUBHICTH HOPMO-
cdepu npaBa 3aISKUTh TAKOX BiJ CTyNeHs i Kopemswii 3 akciocdeporo npasa. BignosigHicTs HopMochepu mpasa
foro akciocdepi IpsAMO BIIMBAE HAa PiBEHb JIEMTUMHOCTI MPABOBUX IMPUIIUCIB: y pa3i 3HAYHOTO IX PO3XOIKEHHS
HOopMoOc(epa HeMUHYUe 3a3Hae THAIISIII.

TakuM YHHOM, MOXXHA MIHTH BHUCHOBKY, IO TPABO € BiAKPUTOIO CHUCTEMOIO, 3aCHOBAHOIO Ha IIIHHICHO-
palioHAJBHOMY THIII JISTITHMAIIil, 10 CKJIAJAEThCs 3 IICHTPOBAHOI HABKOJO 1JIei CIPaBeIMBOCTI akciochepu Ta
i€papxi3oBaHOi HA OCHOBI MPUHITUITY BEPXOBEHCTBA 3aKOHY HopMmocdepu, 00’ eIHaHUX Yepe3 i/Iet0 BEPXOBCHCTBA
pasa.

Crizx 3a3Ha4MTH, 110 ICHYBaHHA akciocdepu 1 HopMocdepu mpaBa XapakTepHo AJisi paBoBOi cepu OyIab-aKo-
IO CyCHiJIbCTBA, OCKUIFKHA BOHU € BIIIOBIAHO iNeHHUMH Ta (POPMATBHHMHU CKJIQJOBHMHU IIPABOBOTO MEHTAIITETY,
Tpagumii 1 MUCIeHHs. BugaeTsbes Takoxk, 10, 3 ONIAY HA Pi3HOMAHITHE HAITOBHEHHS ITHX CHCTEM, IX CTPYKTYpH
YHIBepCaJbHi.
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Pe3rome

VY crarTi 3 MO3UIIH CHCTEMHOTO MiIXOMy PO3NISTHYTO akciocdepy Ta HopMochepy mpasa — JIBI KIIOYOBI CHCTEMH, III0 yTBOPIO-
IOTh TIPaBO B HOTO iIeHHOMY Ta HOPMaTHBHOMY pi3HOMaHiTTi. [IponemoHcTpoBaHo, o akciocdepa Ta HopMochepa mpasa iCHYIOTb K
B32€MOJIONIOBHIOIOYI KOMIOHEHTH, B3a€MOJIis SIKUX BiIOYBa€ThCs 3aBASKU IHTETPATUBHUM BIIaCTUBOCTSIM BEPXOBEHCTBA IIpaBa.
Korouosi cioBa: akciocdepa npasa, HopMocdepa Ipasa, BEpXOBEHCTBO IIpaBa, IIIHHOCTI PaBoBOi chepn.

Pe3rome

B craTbe ¢ Mo3uIuii CHCTEMHOTO MOAX0/Ia PACCMOTPEHBI akcrocdepa u Hopmocepa mpaBa — JBe KIIOYEBbIE CHCTEMbI, 00pa3y-
FOLIME MPABO B €ro HACHHOM W HOPMATHBHOM pa3HOoOoOpasuu. [IpoaeMOHCTpHUpPOBaHO, 4TO akcrHocdepa u HopMocdepa mpaBa CyIiecT-
BYIOT KaK B3aHMOJIOTIOJHSIONINE KOMITIOHEHTHI, B3aUMO/ICHCTBIE KOTOPBIX MIPOUCXOAUT Ollarofapsi HHTErPaTHBHBIM XapaKTePUCTHKAM
BEPXOBEHCTBA TIPaBa.

KioueBble ciioBa: akcrocepa npasa, HopMocdepa mpaBa, BEpXOBEHCTBO TIPaBa, [ICHHOCTH PaBOBOI cepsl.

Summary

In the article from the standpoints of system approach axiosphere and normosphere of law as two basic systems, which form law,
in such ideal and normative diversity, are considered. It is demonstrated that axioshere and normosphere of law exist as complementa-
ry systems, which interacts due to integrative peculiarities of the rule of law.

Key words: axiosphere of law, normosphere of law, rule of law, values of legal sphere.
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H. . rPUb

Hina MaenieHa MNpu6, acriipaHm JlbeiecbKo20o Hauio-
HarnbHoe20 yHieepcumemy iMeHi leaHa ®paHka

ABCTPIUCbKA KOHCTUTYLLISA 1849 p.: OCOBJIMBOCTI if NPUAHATTA,
CTPYKTYPA TA OCHOBHI NONOXEHHA

IcToprunHmii Iporec 3MIlTHEHHS IEMOKpATii y KpaiHax cy4acHoOi €Bponu OyB TPUBAIUM i Ha3BUYANHHO CKIIA]I-
HuM. He Oyna BUHATKOM 1 aBcTpiiicbka MoHapXist. PeBomortist 1848 p., sika oTpumana y cydacHiit icropiorpadii Ha-
3By «BECHA HapOIiB», 3aBEPIIMIACH TIOpa3koro. OnHAK BOHA BKa3asia CIpariioMy 3a CBOOOAOI0 HEOTHOPITHOMY Ha-
CEJICHHIO IMIIepii MUIAXH JJIS TIPOJIOBXKCHHS HAI[IOHATBHO-BU3BOJIBHOT OOPOTHOU.

[epmry aBcTpilickky KOHCTHTYIIIO 1848 p. (Tak 3BaHy KoHCcTHTYMIO [linepcaopda®) MoxkHa OXapaKkTepu3yBa-
TH SIK JIOCUTh MPOTPECUBHUI Ha CBill 4ac TOoKyMeHT. BoHa 3akpiruiroBaia, Xo4 1 He y JOCKOHaJiH (hopMi, TpUHIIHIT
posmoainy Biaj, 3abe3ledyBalia HE3aJIC)KHICTh CYIy, 3aKpiIUIioBajia Ta TapaHTyBala OKpeMi TPOMAJISHCBHKI Ta
MOJNITHYHI TIpaBa JIOOWHY, Ilependavaia BigIOBIAAIBHICTh YPSAAY Iepel MapiaMeHTOM, BCTAaHOBIIIOBAIA MOPSIIOK
MPUAHATTS 3aKOHOJABYHMX aKTiB Ta BHECCHHsS 3MiH JI0 KOHCTHTYIII. OjHak yxe 16 TpaBHs 1848 p. yci mii momo
BTUICHHA 11 y ®KUTTS Oynu odimiiHO mpu3ynuHeHi!.

VKe HaCTYITHOTO POKY OyJI0 MPHIHATO HOBY KOHCTUTYIIIIO, sika OyJaa KpOKOM HazaJ MOPIBHSAHO 3 TOMEPeIHIM
KOHCTUTYIIMHUM JoKkyMeHTOM. OnHak KoHCTUTYLis 1849 p. 3xpilicHWIIa CyTTEBUI BIUIMB HA MOJITHYHE Ta COLialb-
HE JKUTTS HACEJICHHSI ABCTPIMCHKOT iMITepii, y TOMY YHCHi i Ha )KHUTTS yKpaiHmiB ['anndunau, KoTpa y e Jac nepe-
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* KOHCTHTYIis OTpMMalia TaKy Ha3By 3a IMEHEM MiHiCTpa BHYTpILIHiX cripaB ABCTpii, IiJ KEPIBHUITBOM SKOTO BOHA po3po0-
JIS1aCh.
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