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MPO KOPUANYHY BA3Y PEAIBALIT MPEBEHLLIT: Y/ MOXXHA BBAXKATU KOHCTUTYLLIKO
3AKOHOM T1PO MPO®PINTAKTUKY ?

MeTol CTaTTi € BUABMNEHHS [OWLINbHOCTI perynBaHHA MNUTaHb NpPodiNnakTUKK
npasonopylleHb  OKPeMMM  aKTOM  3aKOHOAascTBa. BpaxosaHO  [OCBif  BITUYM3HAHOIO
3aKOHOTBOPEHHA Ta 3aKoHOTBOpeHHA bBinopyci, KasaxcTaHy, Kwuprusii, Pocii, CnoBeHii #
Y36eKucTaHy. 3p0o6MeHO KifbKICHWIA KOHTEHT-aHali3 3aKOoHIiB Mpo MpodiNakTUKY, UYAHHUX Y
gep>xkasax CHL,

Knwo4yoBi cnosa: 3aKOHOA4ABCTBO, MpeBeHTMBHA MeTa (UiNb, MPU3HAYeHHS), MpeBeHLis,
3anobiraHHs, nonepef>KeHHS, NPodinak TMKa NpaBonopyLUeHb.

BaTaH O/, O wopugnyeckoin 6ase peanmsaumm NpeBeHLMU: BO3MOXHO NN CUNTAaThb
KOHCTUTYLMIO 3aKOHOM O nNpodyunakTnke?

Llenoto cTaTbu ABNAETCA BbiABNEHME Lenecoo6pasHOCTM  PerynposaHuUss  BOMPOCOB
NpopuNak TUKWN  MpaBOHApYLWEHNA OTAeNlbHbIM aKTOM 3aKOHOJaTenbCTBa. YUYTeH OnbliT
0TEeYeCTBEHHOI0 3aKOHOTBOpPYECTBa M 3aKoHOoTBopuyecTBa benapycn, KasaxcTaHa, Kuprusun,
Poccun, CnoseHMM U Y3bekucTaHa. CpgenaH KOMMYECTBEHHbI KOHTEHT-aHaIM3 3aKO0HOB 0
npounak TuKe, AeNcTBYOLWMX B rocygapcTeax CH.

KnioueBble cnoBa: 3aKOHOLATEeNbCTBO, MPeBeHTMUBHAA Uenb (Ha3sHaYeHWe), NpeBeHLus,
npeLoTBpalleHne, NpegynpexaeHue, Npodunak TUKa npaBoHapyLUeHWIA.

Batan Yu.D. Legal basis of prevention's realization: is the Constitution to be the law on
prevention?

This research is devoted to identify the necessity of regulating offenses prevention by a separate
act of legislation. The article takes into account the experience ofdomestic lawmaking and lawmaking
in Belarus, Kazakhstan, Kyrgyzstan, Russia, Slovenia and Uzbekistan. A quantitative content analysis of
the prevention laws in the CIS countries has been made.

Keywords: legislation; preventive purpose (goal); prevention, preclusion of offenses; avoidance,
precaution.

MocTaHoBKa npobneMun. lges yxBasieHHs CMeLiani3oBaHOro MpPaBOBOrO0 akKTa CTOCOBHO
npoiNakTUKM 3M104MHIB (NpaBonopyLleHb) Mana BUAB Yy NpoekTi OcHoB 3akoHopfascTBa CPCP i
COM3HUX pPecny6/iK i3 NPogiNaKkTNUKM 3N104NHIB LWe 45 pokis Tomy [1, c. 71].

Y kBiTHI 1995 poky Kab6iHeTom MiHicTpiB YKpaiHM MogaHo MpoeKT 3akoHy YKpaiHu «[po
NPOogiNakTUKy 3/104MHHOCTI», AKMIA 31 ciyHA 1996 pOKy yxBasieHO B MepLUOMY YMNTaHHI (EGUHNIA Y
BITUM3HSAHIN ICTOPIT 3i CXOXKMX 3aKOHOMPOEKTIB MNP0 MPOdiNakTuKy).

Y nwoTtomy 1997 poky i#ioro HasBy 3MiHeHO Ha Taky: «[po couianbHy NpoginakTuky
3/I04YMHIB», HATOMICTb HapogHui genyTtat YkpaiHu CB. KiBanos pa3om i3 monpasBkamm MNogas
3arasibHy nMo3uLi0:  «OCKiJIbKW  3aKOHOMPOEKT 3a CBOEH CYTTHO cynepeunTb KOHCTUTYLIT
YKpaiHun | MDKHapoAHWUM CTaHjapTamMm npas NANHU, NOr0 NPUWHATTA Npu3Bede A0 YUCNEHHUX
3/10BXKUMBAHb - el MPOEKT BIAXUANTU AK HEMPUNHATHNAY.

12 TpaBHA 1998 poKy 3aKOHOMPOEKT «[po NMpogifNiakTUKy 3/10MMHHOCTI» MOAAHO Yy HOBIM
penakuii Ta BM3HayeHo Mpe3naeHTOM YKpaiHu AK HeBigknagHuii. Y nuctonagi 1999 poky HasBy
NPoekKTy 3MiHeHO Ha Taky: «[1po couianbHy NpodiiakTUKy NPaBornopyLleHb B YKpaiHi» [2].

Mepen [ApyrMM 4YMTaHHAM  «Bif OpUAUYHOro YynpasniHHA CekpeTapiaTy BepxoBHOT
Pagn YkpaiHu HagiiwoB HeratMBHWIA BIATYK, SKUM TMPOEKT BU3HAHO TaKUM, LLO CYMepeyvYunTb
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KoHcTuTyuil..., 3arancHii geknapauii npas nognHm Ta KoHBeHLiT Npo 3axMCT npas i OCHOBHUX
csobog noauHu» [3, c. 146-147], a 20 6epe3Ha 2000 poky HapoAHUM genytatomMm P. 3Bapuyem
MojaHo MpOoekT mocTaHoBWM (H/N 326) «[po HeNpPUIAHATHICTL MPOEKTY 3akoHy YKpaiHn «[po
npoginakTUKy 3N104NHIB» [4].

23 6epe3Ha 2000 poky NoOCTaB/feHO Ha rofoCyBaHHA BKasaHy MOCTaHOBY, a ofpasy nicns
LbOro - cam 3aKOHOMPOEeKT Yy LuisloMy. 3a NigCyMKamMu TOJ/IOCYBaHHA MPOEKT Oy/I0 3HATO 3
ob6rosopeHHs [5].

3rogomM MiHiCTEPCTBO BHYTPILLHIX CrpaB YKpaiHW po3po6naio CXOXKi 3aKOHOMPOEKTU, OfHAaK
npoueasypy NepLUIoro YATaHHSA BOHU He MPONLLN.

AHania ocTaHHIX AocnigXeHb | nybnikauii. He3paXkalouMm Ha HeoAHOPAs30Bi Crpo6w
YXBa/IMTU 3aKOH NPO MpPodinakTUKy rpasBornopyLleHb (3/104NHIB), AKi BUSABUNUCA HeBAANINMU
yepes, 30KpeMa, i CyMepeyHicTb 3acafam npas JOAVHU, [OCNIAHUKU OPUANYHOT MpeBeHuil
M Hagani BMMaralTb YyXBaJleHHA TakKOro 3akOHy, BBaXKalouu Le TrocTpol notpeboro. Tak,
O baHAypKa CTBEPAXKYE, LU0 «Ha MepLloMy Micuiy NOpsaaKy AeHHOMY Ma€e cTaTu yxBasieHHSA 6inbLy
y3arasibHIO04Y0ro 3akoHy YKpaiHu «Mpo npodinakTuKy 3/104MHHOCTI» (a6o «Mpo npodinakTmnky
rnpasonopyweHb»)» [6, ¢ 123]. C MwunosBugosBa 3a3Hauvae, WO «[AOLiIbHO BUKIAacTU CcUCTeEMY
aAMiHICTPaTUBHO-3aMobiXXHUX 3axofiB Ta Cy6'eEKTIB 1X 3aCTOCYBaHHA B MeEPCreKTUBHOMY 3aKOHi
YkpaiHu «[po npodinakTuky npasonopywieHb» [7, ¢ 99]. Hapewri, H NMoTomcbka BBaXae,
WO po3pobka M yxBaneHHA 3akoHy YKpaiHu «[po npoginakTuky npaBonopylleHb B YKpaiHi»
BUPIWLUTb MUTaHHA CTUMYJ/IIOBAHHA Ta 3000B’A3aHHA KOHTPOJIbHMUX Ta MPaBOOXOPOHHUX OpraHis
34iMCHIOBATN MPOiNakTuKy 3n104nHis [3, ¢ 149].

Hatomicte, M LeapiH maii>ke 20 pokiB TOMY [OBOAMB, LU0 YXBasleHHA 3akKoHy «[l1po
npoginakTMKy npasonopyLleHb» Mae BGinblle MIHYCIB, aHidXK MAOCIB Yepe3 BaXKKiCTb pernameHTauii
LIANBHOCTI YMManol KiNnbKOCTi CYGEKTIB 3amnobiraHHA 3/104MHaM, i MPOMOHYBaB «MOCUMIUTH
3anobiXkHi 3acagym y rany3eBOMY 3aKOHOAABCTBI 1 Yy 3akoHax, LU0 PeryallTb KOMMETEHLo
Cy6’ekTiB npodinaktnku» [8, c. 34-35].

MeTofoN0riYHUM OpPIEHTUPOM L€l CTaTTi Ha BiAMIHY Bif CNOPigAHEHUX AOCNIAXEHb € Te, WO
npodinakTnka, ro-repLue, € AK i MPeBeHLiA, He HaNPsAMOM AiA/IbHOCTI, a MPU3HaYeHHAM Hanpsamis
JifAnbHOCTI; Mmo-gpyre, ABAA€ co600 BUABJMIEHHA Ta MOAOMAHHA YMOB i MPUYMH MOpPYLIeHb Mpas
nmoguHu [9, ¢. 629, 632]

MeTolw CcTaTTi € BUABMEHHA [AOLINLHOCTI PEryitoBaHHA MUTaHb MPOQIIaKTUKK
rnpasoropyLueHb (3/104MNHIB) OKPEMUM aKTOM 3aKOHOABCTBA 3 YpaxyBaHHAM 3apyb6idKHOro gocsigy

Buknag OCHOBHOro mMaTepiany. Po3rnsHyBWW iCTOPiO BiTYM3HAHOIO «MpoddinakTUYHOro»
3aKOHOTBOPEHHSA, CMif KOPOTKO OXxapakKTepu3yBaTW 3apybiKHWIA JOCBi4, po3ginmeLUM PO3BiAKY
Ha [AeKiflbKa BaX/IMBUX CKAa4OBUX: CHepLly 3arasoM oOxapakTepulyBaTu 3apybiKHWNA [ocCBifg
3ara/lbHUX 3aKOHOJaBYMX akKTiB, SAKi perynwTb MNpodinakTUKy npasonopylleHs (gani-
3MM), a nicna 3’acyBaTv AOLNbHICTE 3aKPIiM/IeHHA CXOXMUX MOJMIOXKEHb Y BiTUM3HAHOMY 3MM Ta
3arnponoHyBaTu anbTepHaTUBHI hopMK.

L 3apy6i>kHMIA JoCBiA: 3arafbHa XapakTepucTUKa. 13 feB’aTu uneHis CHO nuwe y
gep>kaBax [10-14] € 3MM: 3 2005 poky y Kuprusii, 3 2008 - bBinopyci (2014 poky yxBasieHO HOBMUIA
3aKOH), 2010 - Ka3saxctaHi, 2013 poKy - Y36eKncTaHi.

YxBaneHnin ocTaHHIM i3-noMi>K Hux Pocilicbkoto ®epepauieto 2016 poKy 3aKOH MicLEBi
HayKOBL,i 1 >XYpHanicTM BCTUTNMN PO3KPUTMKYBATW 3@ 3HaAYHe BTPYyYaHHS Y LapuHy npas AIO4UHN
Ta iX NopyLleHHA. TakoXX BKa3yBasiv, LLO «FO/IOBHUM HeLONIKOM ... € Te, WO 6araTo HOPM Yy HbOMY
3aKpinjeHo B 3araibHOMYy BWIAsA4i, He KOHKPETW30BaHO, He 30BCIM 3pO3YMIINA  MexaHi3m
X peanizauii» [15, c. 50], He3BakalouM Ha Te, L0 3a 06cArom pociicbknin 3N BUNepemxae
Ka3axCbKWUM | KUPTN3bKUIA, AKiy NiBTOpa pa3y MeHLLi.

Uepes Tpu poKM nicns yxBaseHHA Kaszaxcbkoro 3IMM TamTellHii AOCNiAHMK BKasyBas, LLO
«(PaKTUYHO YCIO NPOdIiNaKTUKy 3BeleHO 40 PO3KPUTTA 3/1I04MHIB i MOKapaHHA BUHHUX» [16, c. 79].

Cnig HaronocuTm Ha ToMy, wo 3IM € nuwe Ha TepeHax CHA AHanorv Takum 3akKoHam
cepes uneHiB €sporneiicbkoro Coto3y nigibpaty BaXKKo. Tam TeX € KOHCTUTYLiIT fK aKTu
3araibHOMPEBEHTMBHOIO 3HauyeHHSA (MPO LUe MAeTbCA HMXK4Ye) Ta BYy3bKOCMeLliani3oBaHi 3aKOHU
Mpo 3ano6iraHHA MeBHUM HeraTUBHUM fABULWAM, Harnpuknag, y CnoBeHii HasABHi: 3akoH Mpo
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3anobiraHHA ciMeliHOMY HacunbCTBY “aKon o0 preprecevanju nasilja V druZini), 3akoH npo
fo6poyecHicTb Ta 3anobiraHHs kopynuii ~akon o L eare” in preprecevanju KoT pee), 3akoH MNpo
3anobiraHHA 06MeXXeHHIO KOHKypeHUiT (Zakon o preprecevanju omejevanja Konkuuernce), 3akoH npo
3anobiraHHA BiAMWBaHHIO KOLUTIB Ta (piHaHCyBaHHK Tepopu3my (Zakon o preprecevanju pra”a
denarja in financiranja terorizma), 3akoH npo 3ano6iraHHs He3akKOHHI Po6OTi Ta 3aWHATOCTI
(Zakon o preprecevanju dela in zaposlovanja na crno), 3akoH Npo 3ano6iraHHA 3aTpMMKaM MNNaTexis
(Zakon o preprecevanju zamud pri p/gilLLl).

Cxoxa TeHAeHUis iCHye W y BITYM3HAHOMY 3aKOHOTBOPEHHI: Hapasi fie npuHarmMHi BiciM
TaKMX 3aKOHIB Mpo 3anobiraHHA OKPeMUM HeraTUBHUM SABULLLAM.

Big 4oro >k «BiAMOBNSIETbCA», AKWIO0 BipUTWM aBTOpam MNPOMO3UL yXBasleHHA OKPEMOro
3aKOHY, YKpaiHCbKMI 3akoHoAaBeub? [Ana Toro, wob BU3HATU HedouifbHMM abo MniaTBEpAUTHY
JOoUinbHICTL icHyBaHHA 3MMN, BapTO 3’ACyBaTW MOX/MBICTb iICHYBaHHSA akKTa 3 TaKOl HasBolo
B3arasi, a TakoXX MOXX/INBICTb 3aKPiM/EHHSA OKPEMMX MOr0 MOTEHLINHMX MOMIOXKEHb Y BXE YMHHUX
HOpPMaTMBHUX akKTax. Lle NpoNOHYyeTLCA 3p06UTY 3riAHO 3i CTPYKTYpOKO 3apybidkHux 3.

2. Un moxknuea opuanyHa 6asa peanisawii npeseHLiT? AnBHO, WO NOPiBHAHO 06’eMHiwwi 3MM
Binopyci Ta Pocii MicTATb y CBOI Ha3Bi c/oBa «3acagn» («OCHOBbI»), Ha BiAMiHY Bif iHLINX TPbOX
MeHLInX 3a ob6carom 3, Aki mMalTb Haspy «[po NpodinakTUKy MpaBonoOpyLUeHb», Ha4vyebTo
MOXXYTb BPEryatosatu 1i LiifIKoM.

MoscHoBanbHa 3anmMcka [0 3rogoM YyxBaneHoro npoekty 3MM Pocii cTBepaKyBana:
«MpU3HaYeHHAM 3aKOHOMPOEKTY € Bpery/iloBaHHA B paMKoBOMY dopmaTi NpaBoBUX 3acaf,
WO pernamMeHTyOTb MUTaHHA (OpMyBaHHA Ta (QYHKLiIOHYBaAHHA CUCTEMU NPOQINaKTUKN
npasonopywleHb y Pocilicbkin ®egepauii» [17]. AK 6a4nmo, He AuLLe «MNPaBOBUX 3acaf», ane 1
«y PaMKOBOMY hopmari».

Unmano KpUMIiHONOrIB i aAMiHICTPaTUBICTIB, AKi € anonoretamu igei okpemoro 3IM, TakoXX
HaroNoOLWYyTh Ha TOMY, LLUO TakKMi 3aKOH MOBWMHEH MaTu PaMKOBWI, y3aranbHeHW xapakTtep, i3
MO>X/IMBMM CTaTyCOM OCHOB 3aKOHOJaBCTBa.

He Mo>xHa noroguTuca 3 HEOOXIAHICTIO yXBa/leHHSA OKPeMOro HOpMaTMBHOIO akTa CTOCOBHO
NpoinakTMKN MpPaBoOMoOpyLLEeHb, OCKI/IbKN KOXXEH 3aKOH abo iHWWA HOpPMAaTMBHO-MPaBOBUIA aKT
MOBMHEH BPaxoBYyBaTU 3arobiraHHA MOPYLUeHHAM Mpas JII0AUHN AK MeTy Oy[b-AKOro roJsIoXKeHHS
Takoro MnpaBOBOr0 akTa. A OCHOBHMIA aKT CTOCOBHO MpPOMiNakTMKM MNpPaBonopyLleHb i Tak
BIAOMUI - iIMeHY€ETbCA KOHCTUTYLIED YKpaiHW.

3ByunTb [AMBHO? Asie Hacnpasfi /fefib He €AVHUM  «HefO/NliKOM» LbOro akrta vy
[OCniopKyBaHOMY KOHTEKCTi € BIiACYTHICTb MOBTOPEHHSA CcNiB «npoginakTnuka (3anobiraHHs,
npoTuis) NpaBonopyLUeHb (-HAM)» Yy Mal>Ke KOXHi HOpPMi 1y Ha3Bi. | Wwe ogHMM HeJoNiKOM €
HEPO3YMiHHA HAYKOBLAMM Ta rpomMagaHamMu npodiniakTUYHoi poni HopM KoHCTUTYLI.

AHani3  KOXHOT HopMU KOHCTUTYUiT YKpaiHu Ha rnpegMeT HasABHOCTI MPEeBEHTUBHOT
(NpodhinakTU4HOT) METU HajaBaTU He BUAAETHCA 3a MOTPiIOHe yepe3 06MeXXeHui o06cAr cTarTi,
OfHaK cnpobyemMo HaBeCTW AeKifbKa NpuKnagis.

OpHe 3 ocTaHHix piweHb KoHcTuTyuiiHoro Cyay YkpaiHu Big 23 nuctonaga 2017 poky
OKPEC/II0E MPEeBeHTUBHY MeTy cTaTTi 29: «MeTor cTaTTi 29 KOHCTUTYLUIT YKpaiHN € HeJOMYyLLeHHSA
CBaBiNIbHOro o0bMeXXeHHS (no36aBsieHHS) cBOGOAU UM OCOBUCTOT HeJOTOPKAHHOCTI 0COOU». TakoX
Yy LbOMY pillleHHi BKa3aHOo Mpo MeTy «cTaTTi 5 KoHBeHUil, Wo nonarae y 3anobiraHHi cBasifibHOMY
4Yn HeBMMpasgaHoOMy mno3basneHHO cBo60aM (MYHKT 30 pilleHHA €BPOMErcbKOro cyfny 3 npas
noanHun ...y cnpasi «MakKei npotu CnonyyeHoro KoponiscTtsa»)» [18, n. 2].

MpeBeHTMBHA MeTa Hopmu KOHCTUTYUIT Npo nogin Aep>XaBHOI BagM Ha 3aKoHOZasuy,
BMKOHAaBYYy i Cy[oBY BUABMAAETLCA Yy 3anobiraHHi ysyprnauii Bnagu npueaTHUMMKM ocobamm un
opraHizayiamm Ta il HaAMIPHI KOHLUeHTpaLiiy CTPYKTYPHUX YacTUHAX AePIKasMu.

MpeBeHTUBHY MeTYy MOXHa BIiACNiAKYBATU He J/iMwe CTOCOBHO 3arajibHUX TMOJIOXKeHb
KoHcTuTyuii. Hanpuknag, HopMa npo HeAOTOPKAHHICTb HapoAHWX [JernyTaTiB Mae Ha MeTi
NpoiNakTMKy 3aneXKHOCTI Bif IHLWINX OpraHis Bajn Ta AUKTaTypy CTOCOBHO OMO3ULLiIHNX genyTaTiB.

OTxke, BAPTO NiAKPeECNINTN Te3y Npo Te, Wwo KOHCTUTYLIA YKpaiHU | € TUM caMUM «PaMKOBUMY,
«3acafiHU4YMM» 3aKOHOM, LLO CTBOPHOE (PYyHAAMEHT ANA NPOMiakKTUKN MpPaBonopyLleHs. | Le oauH
i3 aprymMeHTIiB Ha KOPUCTb HEAOLLINIbHOCTI yxBaneHHA 3.
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BoaHouac, MOXX/IMBOIO 40 BUKOHaHHA € NPOMo3unLuia KPUMIHOJOrNB Npo Te, Lo «nporpamMa, B
AKIM BTiSleHa AOBrOCTPOKOBa KPMMIHOMOriYHA MOMITUKA, MOBUHHA 6yTWM. 3aKOHOM YKpaiHu Mnpo
fLep>kaBHy nporpamMy 3ano6iraHHs 3/I0MMHHOCTI 6e3 yKaszaHHA CTPOKIB 11 gii» [19, ¢. 157]. Taknii akT
61 BogHOYAC | MaB pamMKOBUI XxapakTep, i He po6bumB «NPodiNakTUKy NpPaBoONOpPYLUEeHb» NMPeLMETOM
peryntoBaHHA.

3. Mpoinak TKa NpaBonopyLleHb: CyTHICTb. Cnig noyaTu xapakTepucTuKy BnacHe 3MMM 3
BIAMOBIAHOCTI Ha3BM 3aKOHY Koro 3micty. Hacnpasgi mavi>ke Bci 3MM HamaraloTbCA BPerynoBatu
3acagn nuile rnpoginakTMKM 3/104UHIB | agMiHICTPaTUBHUX MPaBornopyLUeHb, OCKiNIbKN HaBiTb He
CTaBNATb 3aBfaHHSA 3amnobiraHHA KOHCTUTYLiAHWMM, (iHAaHCOBUM, UMBINBHUM, TFOCAOAAPCbKUM,
TPYLOBUM (OUCLUUMNIHAPHUM) MNPaBonopyLUeHHAM TOLWO, AKi He BW3HaHi agMiHICTPATUBHUMM Ta
KPUMiHa/IbHUMM MNpaBonopyLleHHaMu. Mpo ue npaMo MAeThCs Y BU3HAYEHHAX MPaBOMOpPYLUEHb,
HagaHuxy Tpbox 3MM [11, cT. 3; 13, ¢cT. 1; 14, n. 1 4. 1 cT. 2].

CTOCOBHO > MOHATTA «npodinakTuka», cnig NigKpecnnTn, wWwo O6yab-aKe 3akpinseHHA Ta
3aCcTOCYBaHHA 3ax0A4iB KOHTPOJI, Harasafy v ayauty, eKcnepTusn, iHWMX efleMeHTIB cucTeMu
CTPMMYBaHb i MpPoTMBar, NO3UTUBHOT Ta HEraTUBHOI OPUANYHOT BiAMOBIJA/IbHOCTI Mae Ha MeTi
npogiNakTUKy NofaibLLNX NMPasonopyLUeHb.

B>ke npuHaliMHI uyepe3 Le HEMOX/IMBO YSABUTU 3aKOH, AKWIA OM He MICTUB MOJSIOXKEHb,
CAPAMOBAHUX Ha NPoOdiNakKTUKy rMpasonopyLleHb. AK cnywHo crBepgkye O YBapoBa, «pofb
HOPMAaTMBHOIO aKTa € NepeBaXKHO iIHPOPMAaTUBHO-PEry/IATUBHOK, MPEBEHTUBHOIO» [20, c. 86].

Hanpwuknag, HaBiTb Y HewlofaBHili cTaTTi, onybnikoBaHin y «HaykoBux 3anunckax IHCTUTYTY
3akoHogaBcTBa BepxoBHOT Paan YkpaiHu» Ta MApUCBAYEHili HIGUTO BigfaneHin npob6nemarumui
€KONOrivyHOoi CKNagoBol NPV 3AiIMCHEHHI 61aroycTPOK Hace/leHUX MYHKTIB, BKasaHO: «Y 4uchi
3ax0fiB OXOPOHU 3eMesflb, MepepbavyeHUX 3emMeflbHUM KOLEKCOM YKpaiHW, Ha3BaHi MnepefosCim
npodinakTUyHi 3axo4n, NPoBefeHHA AKNUX A03BONMUTL 3anobirtm B NofasbLLIOMy 3aBaHHIO LUKOAU
3eMeNbHUM JinfgHkaM (a TakoxXX 3emMaMm). ... Taki 3axo4u mMaloTh MepLuopsgHe 3HadeHHsa» [21, c. 70].
IHWKMK cnoBamMu, Ui 3aX04M € NPOMiTaKTUYHUMWM CTOCOBHO MOPYLLUEHb EKOIOTIYHUX MPas NOANHN
Ta npasa BNacHOCTI.

MeTolo, CKaXXiMO, 3aKOHofaBcTBa Yy cdepi agMiHICTpPaTMBHUX MOCAYr € npodinakTmnka
KOpynuil Npy HafaHHi agMiHicTpaTUBHUX NOCAyr, NPodinakTUkKa NOpyLLUeHHA npasa /IlgUHN ByTU
rnoyyTolo (BMUC/TyXaHOt0), Mpasa Ha OCKapXXeHHA, npodiiakTuka AUCKPUMIHaLT Npy HagaHHi Taknx
rMocnyr TOLLO.

3aKOHO4aBCTBO MpPO CyfoBUI 36ip Mae Ha MeTi MpPodiNakTUKy 3/0BXXMBaHb MPaBOM Ha
3BepHeHHA Ao cyay (To6To npoginakTUKy sierkoBaXkKHUX Ta 6e3nifctaBHUX MO30BiB). Bubopue
3aKOHOJABCTBO CMNPsAMOBaHe Ha MpPoOMiNaKTUKy BUKPUBMEHHA pPe3ynbTaTiB BOJIEBUABEHHSA
Hapogy abo TepuTopiasnbHOT rpomagmn. MpouecyanbHe 3aKOHOAABCTBO HauifieHe Ha 3anobiraHHA
MOPYLLUEHHAM MpaBa Ha OCKap>XeHHS.

CimeliHe 3aKOHOAABCTBO CrpsIMOBaHe Ha MPogiNakTuUKy rnepebyBaHHA AiTel Mo3a CiMenHUM
OTOYEeHHAM | npodinakTUKy couianbHoro cupitcTea (HaBiTb fie HauioHanbHa cTparTerid
npodinakTnkn couianbHoro cupitctea Ao 2020 poky), a MeTa HBEHaNbLHOIo - NpodisiakTuKa
MpaBonopyLeHb, BUMHEHUX OcobGammn, Lo He pocArnv 18-piyHoro BiKy, Ta MPOTU Takux oOcib.
H KpecToBcbka po3rnsgae npoginakTuky Ta 3anobiraHHS NpaBoMoOpyLUeHHAM AiTer | NpoTu giTeii
AK (hopMy KOBeHanbHOT tocTuLii [22, ¢ 385], oAHaK € CEHC PO3LUMPUTM CTaTyC TaKOl HOBEHaNbHOI
npoginakTMKn 40 METU HOBEHANLHOIO 3aKOHO4aBCTBa 3arasiom.

Paglue, yxsaneHHsa 3N MOXKe 6YTU aHTUMPEBEHTUBHUM (260 KOMY 6/1M>KYe TEPMIHOMOHATTSA
«MNpoiNakTnkKa» - aHTUNPOQINAKTUYHUM), OCKINbKN 36i/blYyE PU3UK HAABHOCTI MOJIOXKEHD,
AKI MICTATL cyrnepeyHocTi (Konisil) 3 HOpMaMW YMHHUX HOPMATUBHUX akTiB. IHWMMW cnosBamu,
yXBasIeHHA OKPEMUX 3aKOHOLABUMX aKTiB MPO 3arnobiraHHA MeBHUM ABULLLAM MOXe CTaTu Takok
MPUYMHOIO HETaTUBHUX ABULL, BUHUKHEHHIO AAKOT Hacnpasfi BapTo 3anobiratu.

MNpaBoBe peryntBaHHSA HEOOXiAHO AUEPEHLIitOBaTM 3a MOro npegmMeToM (abo >K MpaBOBUM
PEXXMMOM) | Cy6eKTaMM 3[INCHEHHSA, He 36i/bLUYHUYM LUTYYHO KifbKiCTb HOPMATMBHUX aKTIB i
BOJAHOYAc 3amnobiratoum ix KonisiiHOCTI.

IHakwe BUXOAUTL, WO KPiM HasABHOCTI Cy6eKTHOro (3akoHu YkKpaiHu «[po HayioHanbHy
nonigito», «Mpo npokypatypy», «Mpo KabiHeT MiHicTpiB YKpaiHM» TOLLL0) Ta NpegMeTHOro (Hanp.,
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Maii>ke BCi KOAEKCW) «LuapiB» 3aKOHOAAaBCTBa, MPOMOHYETbCA BBECTU okpemMwuid 3, neBHi HOpMU
AKOr0 HeoAMIHHO CyMepeyYnTUMYTb YNHHMM HOPMATUBHUM akKTam, | AKMA CTBOPWUTbL HeAOoLiNbHE
30iNblWEeHHA HAsABHOIO 3aKOHO4AaBY0ro MacuBy.

Hanpuknag, 4vHHWIA 3akoH YkpaiHu «[po 3acagn [fep>kaBHOI perynsaTopHOl MNONITUKA Y
cthepi rocnofapcbKol AiANbHOCTI» Mir 61 3a TaKok NOrikoK iMeHyBaTUCA 3aKOHOM YKpaiHu «[1po
3anobiraHHa (NpoginakTuKy) MepeLlkojamM PO3BUTKY FocnofapcbKoi AiAbHOCTI M eKOHOMIYHO
HeJOUiNbHUM | Hee)eKTUBHUM HOPMATUBHMUM akTam». [po Te, WO came 3arnobidkHe NMpu3HaYeHHs
Mae [ep>KaBHa perynaTopHa MofiTuka AK HarnpsaM Aep>XaBHOT MONITUKW, BKa3aHo Yy cTaTTi 1
LbOro 3akoHy. HatomicTb nopsg i3 npouecyanbHUMM KOAEKCaMM Mir 6u icHyBaTW 3aKOH YKpaiHu
«Mpo npodinakTnkKy (3amobiraHHA) cyAAiBCbLKOrO CBaBiNisi», 0c06/MBO Gepyyun O yBarm TOW
thakT, WO nepegycim AN 3anobiraHHA CBaBiNA W BMAAKOTbCA NPOLEAYPHI Ta MNpouecyanbHi
HOPMaTMBHI akTu. Mo>KHa 6y/10 6 ille NPOAOBXUTU L0 NIOTIKY Ta po3pobuTtn 3akoH YKpaiHu «[po
npoginakTukKy (3anobiraHHs) 6e3KapHOCTI», HOPMM SIKOTO 6 KOHKYpyBa/iu 3 yCiM 3aKOHOAaBYUM
MacmMBoM, LLO MNepefbavyae pi3HOMaHITHI caHKUii 3a npasonopylleHHs. OfHak ue BXe 6yno 6
abcypzom.

LLlo > HeobxiAHO pobuUTK y pasi NoTpebm BAOCKOHaNEHHSA 3aKOHOAABYOr0o pPerysitoBaHHSA
MeBHUX MpPaBOBIAHOCUH 3 METOK e(eKTUBHIWOro 3anobiraHHA MEeBHOMY HeraTMBHOMY SABULLY?
Cnig, nepegyciMm, npoaHanisyBat 4YMHHe 3aKOHOAABCTBO Ta BHOCUTWM MNOCNIAOBHI 3MiHM Ta
[LOMOBHEHHA [0 HbOTO, HE «MN0AAYM» 3aKOHOMPOEKTIB i3 MPEBEHTUBHMMMN Ha3BaMW.

4, KomneTeHUis cyb'ekTiB npodinak Tukn: ay6at0BaHHA  creliaibHUX 3aKOHIB?
O3HariomneHHi 3i 3micTom 3 MOXe BUHWUKHYTW BPaXKeHHS, WO BOHU MICTATb, MNepeaycim,
rnepenikyu MOBHOBaXXeHb i MopafoK ix peanisauii. AnA Toro, Wwob6 cNpocTyBaTu 4YM MiATBEPAUTU
Uyt Tesy, 6yno 3po6/ieHO KiNbKICHMIA KOHTEHT-aHasi3, OCHOBHI pe3ysibTaTu SKOro BUKJ/afEHO
B Tabnuui. BoHa no3Haya€e KiNbKiCTb CNiB i 3HaKiB, MPUCBAYEHUX PETY/IOBAHHIO BigMOBIgHUX
npegmMeTHUX chep (PAAKM 3BepXy AOHU3Y) Y BifcOTKaxX A0 3arasibHOT KifibKOCTI cniB i 3HakiB y 31
KOXXHOT 3 gep>kaB (CTOBMNUYMKW cnpaea Haniso: BJIP - binopyck; KA3 - KasaxctaH; KPI - Kuprusis;
Pd - Pocis; Y36 - Y3bekmuctaH). CnoBa Ta 3HakKu Ha3B po3finis (rnae) i ctatei He 6panucsa go
yBarun. Y 6inopycbkomy 3I1 He BpaxoBaHO MOJIOXKEHHSA MPO BHECEHHA 3MiH [0 iHLUUX 3aKOHIB,
OCKi/IbKM Ue 6 CNOTBOPWJ/IO BifCOTKOBE CMiBBiAHOLWEHHSA HA KOPUCTb NMPUKIHLEBUX MOMOXKEHD.

B/IP KA3 KPI PO Y36
3arasibHi MOMOXeHHSA 10 % 11 % 17 % 15 % 12 %
MOBHOBaXKEHHSA OKPeMUX CY6'EKTIB 3% 37 % 42,5 % 20 % 38,5 %
KoopauHau,iviHi MOBHOBaYKEHHS 0,5 % 12 % 8 % 3% 4%
MoBHOBaXKeHHS 6araTbOX Cy6'eKTiB 3% - - 4 % -
Mepeniku 3axogis 2% 12 % 14 % 17 % 14 %
Mopsaaok 3axofis pa3oM i3 OKpemMyMm
3a3HayeHHAM opraHy (opraHis), O TX 67 % 19 % 45 % 14 % -
34iiCHIOIOTb
Mopsigok 3axoais 6e3 OKPEMOro 3a3HateHHs 6% 6% ) 15 % 25 %%
opraHis
Mpasa i1 060B’A3KM 2% - - 3% 2%
MpuKiHLEBI MONOXKEHHS 4% 1% 4% 5% 25 %
IHLwe 3% 2% 10 % 4% 15%

AK 6aynMmo, [ABi TPeTUHWU OCHOBHOro TekcTy 3l binopyci MNpPUCBAYEHO NOPSAAKY
MPOBEAEHHS 3ax04iB, MPU LbOMY KOXXHa Taka MocC/AifOBHICTb MOYMHAETHCA i3 3a3Ha4YEHHSA Cy6'eKTa,
WO Mae BiAMOBIAHY KOMMeTeHUit0. Taki HOPMOMOMOXEHHSA 6aXKaHO OpraHiyHO PO3MICTUTK Y
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npaso Teopis Ta icTopis gep>kasn i npasa

3aKoHax, LU0 perynoTb KoMMeTeHUito BignosigHux cy6’ekTie (gani - 3KC), i He 36inbLiyBaTh
LWTYYHO 3aKOHOAAaBYMiA MpPOCTip, 3HeLUiHK4YM MOro Ta BOAHOYAC CTBOPHOOYM MAPUYUMHU ANS
po36i>KHOCTEN.

Ha nepwomy micyi 3a o6carom y 3IMM iHWKWX YOTUPLOX [ep>Kas - Mepesiikn MOBHOBaXKeHb
KOXHOIo Cy6’eKTa, AKi We 6inbll opraHiyHumMmu 6ynmn 6y signosigHmx 3KC.

KoopganHauiiiHi MoOBHOBa>KeHHS (0CO6G/IMBO BPaxOBYKOUM TX HE3HAYHWN, K BUAHO 3 Tabnuui,
o6cAar Ha Thi iHWmx nonoxeHs 3MMIM) BapTo nepepbdauntn y 3KC («IMNpo KabiHeT MiHicTpiB», «[Mpo
npokypartypy», abo «lMpo HauioHanbHy AOAiUito»), AKUA KOOPAUHYE abo Mpy SKOMY CTBOPHETLCA
KOOpAMHaLiiHWIi opraH, i 3akoHi «[1po micLeBe camOBPAAYBaHHS».

BpaxoBytoun Ay>ke He3HauyHW 06CAr TeKCTy 3 rMepenikomMm TMOBHOBaXKEHb  KisIbKOX
cyb6’ekTiB i nMpaBa i 060B’A3KM rpomMafsH, iXx TakoXX MOXHa 6e3 LIKoAM ANA HOPMOTBOPYOCTI Ta
npaso3acTocyBaHHsA po3MicTuTn y 3KC.

Mopsaok npoBefeHHS 3axogis, Akuii y 3 3aKkpinieHnin 6e3 BKa3iBKM Ha KOHKPETHI opraHu
(Tob6TO nepepbavaeTbes 3hiicHeHHS yciMma nepenidyeHumm y 3N cy6’ekTamMm) MOXKHa PO3MICTUTHU
y 3akoHi YkpaiHn «[Mpo HauioHanbHy noniuito» AK y 3aKOHi, L0 perynte crtaTtyc opraHy, SiKui
nofgaetbca asTopamm 3N AK Takuid, WO Mae Halibinblle NOBHOBaXKeHb Y Ui cepi. B iHWMX e
3aKOHax MOXXHa nepefbaymTn 6/1aHKETHI HOPMWU 3 MOCUNAHHAM Ha HOPMU 3akoHy YKpaiHu «[1po
HauioHanbHy noniuito», WO perynooTb MPOBeAeHHSA TUX 3aX0AiB, AKi NMPOBOAMTL TOMN abo iHLWNi
opraH. Take BXe MPaKTUKYETbLCA Y BITYN3HAHOMY 3aKoHoAaBcTBi (M. 1 u. 1 cT. 13 3akoHy YKpaiHu
«[Mpo HauioHanbHy reapfito YKpaiHu»).

AKLWO > BKIOYEHHA HOpMOMosioXXeHb A0 3KC € HefopeyHUM, BapTO BK/AKOYATW BignoBigHi
HOpMWM 00 KOAekciB (MPo aAgMiHICTpPaTUBHI MpaBonopyllueHHs, MuTHui, KpumiHanbHoO-
BMKOHaBYMIA) i 3aKOHIB NPO MeBHi BMAW AianbHOCTI («[1po onepaTMBHO-PO3LLYKOBY AiANIbHICTbY,
«[Mp0o OXOPOHHY AiANbHICTb», «[1po agMiHiCTpaTUBHWI Harnsg 3a ocobamMu, 3BiJIbBHEHUMMW 3 MiClb
rno36as/ieHHSA BONI»).

TakoXX YMMano HopMm, aHanoriyHmx 3apy6idkHmm 3MM, BXXe MicTATbCA abo LWe nignAraroTb
BK/IIOYEHHIO [0 3aKoHy YKpaiHu «[po couianbHy aganTauito ocib, ski BigbysaloTb UM Bigdynu
rnokapaHHsa y Buji 06MedXKeHHs Boi abo No36aBneHHs BOMi Ha MEeBHUM CTPOK».

HapewTi, YaCcTUHY 3arasibHUX i MPUKIHLEBMX MONOXEHb MOXHa afanTyBaTn Ta BKIOUYNTU [0
BULLLe3a3HAYeHNX 3aKOHIB Y pa3i noTpedu.

MpuKMeTHUM | ACKpaBUM NiATBEPAXKEHHAM CYMHIiBHOT gouinbHocTi 3N € nepwnii ab63au,
(hiHaHCOBO-eKOHOMiIYHOTO 06rpyHTYBaHHA npoekTy 3MM Pocii: «lMoBHOBa)KeHHA Ta npasa
opraHiB BMKOHABYOi BNajn .., 3aKpintoBaHi 3a HAMU UMM 3aKOHOM, (DaKTUYHO BXKe peasi3ytoTbCs
HUMW B MeXax UYMHHOro 3akoHopascTBa» [17]. BoueBupgb, 6GaXkawoum MOACHUTU BiACYTHICTb
noTpebyn MOLUYKY AO4ATKOBOro (piHaHCyBaHHS, aBTOPWM MPOEKTY CAYLUHO Hajanwu 3arBy nigcrasy
CyMHiBaTuncA B AOLiNbHOCTI okpemoro 3.

BucHoBKW. Ha nigctaBi NpoBefeHOro A0CNiA>KEHHSA MOXXHA AiiTU TaKNX BUCHOBKIB:

1) He BbGauvaeTbcA >KoAHOI HopMu 3MM, Aka 6 He Morna 6yTW OpraHiyHO BK/HOYEHOK [0
HOPMaTMBHOIO akTa, Lo peryntoe 3acafu AiaNbHOCTI MEBHOr0 Aep>XXaBHOrO UM HeLep>KaBHOro
iHCTUTYTY /abo 3acagm nMesHOT chepm cyCcniIbHUX BiLHOCUH;

2) He3aNneXHo Bif CTPYKTYpU Ta 3MICTy 3akoHYy (MPOEKTY 3aKOHY) Mnpo MpoginakTuky
MpaBoMopyLleHb YMMano CYCMifibHUX BIAHOCUH, NPSMO W OMOCepeAKOBaHO MOB'A3aHUX i3
NpogiNnakTMYHOK MeTOl0, 3a/MLLAaTLCA Mo3a PerytoBaHHAM UMM 3aKOHOM,;

3) cTpaTeriyHi Ta nMporpamHi rMoOMoXeHHA HeobxigHO BWKIagaTW Yy BigNoBigHUX
Jep>XaBHUX KOHLenuisax, cTpaTeriax i nporpamax, MOXX/MMBO 3 MOTPebOol 3aTBEPAYXKEHHA Ha PiBHI
3aKOHY, OfHaK came 3aKOHY Npo 3aTBep>XEeHHA [ep>KaBHOT rporpamn, crpaterii, KoHuenuil
npodinakTnk npasonopyLleHs (a6o 3anobiraHHA 3/1I04MHHOCTI), & He 3aKOHY MpPo NpPodinakTuKy
MpasonoOpyLLUEHb.
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