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ICTOPUYHA UNBINNICTUKA

YAK 347.7(436)(091):340.12:340.134

depywak-MacraBcbka NMaHHa MuxanAiBHa,

KaHAMAQT FOPUAMYHKX HAYK , AOLIEHT, AOLIEHT Kadeapu iCTOpIi AepXKaBH,
npaBa Ta NoOAITMKO-NpaBoBUX yueHb AHY imeHi IBaHa ®paHka

ICTOPUYHO-NPABOBI TA ®I/TOCOPCbKI MEPEAYMOBHU
CTBOPEHHA ABCTPIMCbKOIO 3ATAIBHOTO

UMNBINBbHOTO YTOXKEHHA

MocTtaHoBKa npob6AaeMMu. Y cyyacHMX yMOBaX iH-
TerpaujiMHMX NPOLECIB Ha LIASAXY AO BXOAXEHHSA YKpa-
iHW B EBPOMNEWNCBHKMI NPOCTIP i HaAAAI 3aAMLLAETbLCSA
aKTyaAbHOI NpobAeMa BMBUEHHS iCTOPUYHKX KOpe-
HiB PIBHOMAaHITHOCTI MPaBOBWUX CUCTEM PI3HMX KpaiH,
LLO CNPUATUME BU3HAYEHHIO CMIAbHWX 3acap ix pos-
BUTKY, @ TaKOX BUABAEHHIO OCHOBHMWX TEHAEHLIM Ta
nepcneKkTMB Po3BUTKY MpaBa 3axiAHOI NPaBOBOI Tpa-
AMUIT. Y pocaipkeHHi 3pobaeHa cnpoba, Ha 6a3i aHani-
3y iCTOPUYHOI, iICTOPUYHO-NPAaBOBOI AiTepaTypu Ta 3a-
KOHOA@BYMX aKTiB, BU3HAUUTK ICTOPUYHO-NPABOBI Ta
dinocodcebKi nepeayMoBM CTBOPEHHA ABCTPIMCbKOro
3araAbHOr0 UMBIAbBHOIO YAOXEHHA 1811 p. AAA LbOro
HaAEXWUTb BUPILLUTK Taki 3aBAQHHS:

- BUSABUTU 3aKOHOMIPHOCTi Ta 0CODBAMBOCTI CUC-
TemaTtusauii npaBa NpoBiHLii imnepii fabcbypris;

- BM3HAYUTU 3aKOHOMIPHOCTI Ta OCOBAUBOCTI
NPOBEAEHHSA KOANDIKALLT LMBIABHOTO NpaBa ABCTPIi;

- BCTAHOBUTU PINOCOPCHKI 3acann KoAUbIKaLLn-
HUX POBIT y chepi NpMBaTHOrO npaBa, NPOBEAEHMX
y imnepii f@abcbypris, nounHatoum 3 50-x pp. XVIII cT.
i AO NosiBU ABCTPIMCbKOIO LMBIABHOIO YAOXEHHS Y
1811 p.;

- BM3HAUUTU POAb PUMCBLKOIO MpasBa Yy LbOMY
npoueci, BpaxoBytoun ToM $akT, WO TpMBaAAMK yac
BOHO OYAO AitouMM Y BiAbLLOCTI KpaiH €Bponu;

- BUSIBUTU OCHOBHI HanpsAMKKU PO3BUTKY NpaBo-
BUX BYEHb, AKi BU3HA4YaAu GIAOCOPCHKI 3acapn 3a-
KOHOTBOpUMX PobIT y chepi npuBaTHOro npasa BiA
cepeanHun XIX cT., Ta iX BMNAMB Ha NPOLLEC HOBEAi3aLlii
ABCTPIMCbKOIO 3araAbHOrO LIMBIABHOTO YAOXKEHHS.

Buknap ocHoBHOro marepiany. Y ABCTpii Bax-
AMBMM €TanoM MPOBEAEHHA KOAMGIKaLIN y Pi3HMX
cdepax peryamroBaHHA CycniAbHUX BiaAHOCWUH ByB ne-
pioa maHyBaHHA iMnepatpuui Mapii Tepesii (1740-
1780 pp.), Ska nparHyaa «06’epHaTH BCi CBOI BOAO-
AIHHS Y AepxaBy cyyacHoro tuny» [1, ¢. 482]. Llbomy
nepeLlKoAXano Te, Wo NiaABAAAHI fabcbypram 3emai
36epiranv CBOI BAACHi NpaBOBi CUCTEMM.

KoanodikaLiriHi poboTH po3novasncst 3 KpUMiHaAb-
HOro NpaBa, A€ AIAK, 30KPEMaA 3aKOHOAABYI aKTU iMne-
paTopiB ®epanHaHaa (1656 p.) Ta Mocuda | (1707 p.).
Tomy, ctBopeHa Mapieto Tepesieto 1752 p. komicia no-
BUHHA OyAa NeperAsiHyTW L Aitodi 3aKOHOAABUI aKTH,
nopiBHATK iX, 06’eaHaTM Ta BippeparyBatu y Biano-
BIAHOCTI 3 BUMOramu yacy. Y pesyabrati 31.12.1768
p. 6yB NPOroAOLIEHWNI, HaMWCaHWIA HIMELbKOK MO-
BOO, KOAeke - «Constitutio Criminalis Theresiana»,
AKMIM CKAAAABCA 3 ABOX YaCTWH: nepluia, NpMcBaYeHa
dopmanbHOMY npaBy, Ckhnapanacs 3 54 po3aini, no-
AIAEHMX Ha neperpadu; y Apyrin, Aka ckaapanacs 3
50 apTuKyAiB Ta 5 pAoAaTKIB, MICTUAUCA NPUMUCKU Ma-
TepianbHOro npasa [2, ¢. 155-156]. Y Hbomy byAa
KOAMDIKOBaAHa iCHytOYa LLLEe 3 CEPEAHBLOBIYYA NpaBo-
Ba CMCTEMA, Ha fAKIl He BiAOBPA3UAMCS LIIHHOCTI Npo-
CBITHMUTBA [3, €.198]. HasBHiCTb CUCTEMUXXOPCTOKMUX
NnoKapaHb,CNPSIMOBAHUX Ha 3aAfKyBaHHS; iHKBI3K-
LiMHMX 3acobiB BEAEHHS CAIACTBA i NPOLIECY, i, 30Kpe-
Ma, TOPTYp AK 3ac0biB AOCATHEHHSA BM3HAHHS BWHU
06BUHYyBauYeHWM Ta iH., nepepbaueHux y Constitutio
Criminalis Theresiana (nowupeHilia Ha3Ba - «Tepe-
3iaHa»), CPUANO TOMY, LLLO 32 KOAEKCOM 3aKpinunaacs
e oaHa HasBa «Nemesis Theresiana» (Aat. Tepesi-
aHcbKka Hemesunpa).

[yMaHiCTUYHI iael, nownpeHiy EBponi, BNAMHYAK
Ha chepy peryatoBaHHA KpUMiHAAbHOrO npasa, byay-
UM BTINCHUMM Y KPUMiIHAAbHUIM kKopeKke 1786 p. —«N\e-
OMOAbAiIHY». Llel KopeKe BiA3HauYaBCs TUM, WO 3riAHO
3 BYUeHHAM Y. bekapia, OCHOBHOI METO NokapaH-
Hs B6ayaB BUMPABAEHHS 3AOUYMHUSA. KpUMiHaAbHUI
KOAEKC «KozediHa» (1787p.)cTOCyBaBCA AULLE KPU-
MiHaAbHOIro MaTtepiaAbHOro npasa. TyT MiCTUAUCS Nne-
PEAOBI ANl TOTO Yacy NMPUHLUMNKN 3AIMCHEHHS KPUMI-
HaAbHOIO CyAOUYMHCTBA.AK i B «\€OMOAbAIHI», METOIO
nokapaHHs 6yAO BMNpPaBAEHHSA 3A04YMHLUA. Pobotn 3
KOAM®IKALIT KPMMIHAAbHOIO NpaBa MPOAOBXYBAAMUCS
3a naHyBaHHA ®paHua Il i3 01.01.1797 p. ua Koau-
¢dikauis Habyaa YMHHOCTI Nia Ha3BOK «KpUMiIHAAbHUI
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3aKOH AN 3axiaHOT faAMuMHM». TEKCT LbOro 3aKOHY, 3
AEAKMMM AOMOBHEHHAMM, CTaB OCHOBOI AASI BUAGH-
HA y 1803 p. KpMMiHAAbHOTrO KoAekcy - «@paHuic-
KaHu».

MounHatoumn 3 1753 p., koan Byra CTBOPEHA KOM-
niAfLiMHa KOMicia AAA YHidiKaLii npuBaTHOro npasa
BCix NpoBiHUiM Mabcobypris [4, c. 234], koandikaLinHi
pobOoT1 MPOBOAMAMCA 3 MepepBaMM KiAbKa AECHATH-
AiTb, i 3aBepLIMAMCS NPUAHATTAM Y 1811 p. ABCTpiN-
CbKOTI0 3araAbHOro LIMBIABHOIO YAOXEHHS -Allgemeine
sB?rgerlichesGesetzbuch (ABGB).

Meplwa komniAfaUiMHa Komicia no po3pobui Lu-
BIAbHOTO KOAEKCY, cTBOpeHa 1753 p., «<noBWHHa byAaa
NPW CTBOPEHHI KOAEKCY 0BMEXMTUCA AULLE MpuBaT-
HMM MPaBoOM, He 3adinatn HaACKIAbKK LLe MOXAMBO Ai-
FOUOro npasa, a NpaBo MNPOBIHLIN, HACKIAbKM AO3BO-
ASIKOTb YMOBM, Y3ropaXyBaTU MidXX coboto, Mpu LbOMY
3aAy4yatoun 3BMUYAEBE NPABO i Kpalli Moro iHTepnpe-
Tauji, @ TaKoX NpaBo iHLLIWX AepXaB, MNOCTIMHO 3Bep-
TatOUNCb AO 3araAbHUX NPUHLMNIB NpaBa PoO3ymMy AAS
BHECEHHSI HEOOXiAHWX BUMNPaBAEHb Ta AOMOBHEHb»
[1, c.482]. ®inocodCbKi OCHOBKU KopMdiKaLuii MiCTU-
AMCSl Y Hanepea BMU3HauveHux MpuHuMnax po3pobku
KOAEKCY, 3rAHO 3 AIKUMW HaAEXaA0 3 PIBHOMAHITHOCTI
3aKOHIB NPOBIiHLIM iMnepii fabcbypriB BUbpaTH Taki,
LLO BIANOBIAGIOTL CMNPABEAAMBOCTI i NPUPOAHOMY
npaBy Ta Y3ropAXykTbCs i3 NpUHUMNIAMKU po3ymy [5,
€.291]. HanexuTtb NiAKPECAUTH, WO Ha GOPMYBaHHS
KOHUENUIT kopndikaLiiHKX POBIT y AOCAIAXYBaAHUI Ne-
piop Mano BYeHHS LU.-A. MoHTECK'€ NPO 3aAEXHICTb
$dopMU NpaBAiHHSA, MPaBOBOI CUCTEMMU Ta iH. BiA reo-
rpadiyHOro po3TallyBaHHSA, KAiMaTy, BAACTMBOCTEM
FPYHTY Ta iH., AKe ByAO MEBHOK MOAMdIKaLLED, NOLLIK-
PEHMX Ha TOM uac, inen NPUPOAHO-MPABOBOI LLIKOAK.
Biaomuit dpaHuy3bkuid dinocod onucyBaHi HUM 3a-
AEXHOCTiI Ha3MBaB «AyXOM 3aKoHiB» [5, ¢. 300]. Came
LS MoAMdIKaLia NPUPOAHO-NPaBOBOI KoHLUeNuji byaa
apryMeHTOM K AAS MPUXMABHUKIB 3aMpoBapKEHHS
EAMHOTO KOAEKCY AAS BCiX HapOAIB, AKi XWAW Ha Te-
putopii imnepii fabcbyprie, Tak i AAA iX OMOHEHTIB.
Kowmicis BYEHMX-MPaBHUKIB, IKa 3aMManacsa npoek-
TOM, Yy BXe 3rapaHux MpuHumnax po3pobkn Koaekey
3ayBa)kyBaAa, LLLO BiAMIHHICTb 3aKOHIB Yy Pi3HWUX NPO-
BiHLiSIX iMNepii BUHUKAA 3 BiAMiIHHOCTEN Y iX cnocobi
XUTTA | AKOW BAAAOCA BUSIBUTU ICTOPUUHI KOPEHi LMX
po36ixXHOCTEN, TO MOXHa 6yAO 6 BU3HAUMTU CMIAbHI
3acapu ix po3BUTKY. TUMKU CaAMUMK YMHHUKaAMU (BiA-
MIHHOCTI y reorpadiyHoMy po3aTallyBaHHi, MOBITPI,
NPoAyKTax, cnocobi XKUTTa) y 3BepHeHHi oo Mapii Te-
pesii KPUTUKM 3aKOHOAABYOI EAHOCTI apryMeHTyBaAu
CBOIO MO3MLI0, 3a3Hayatouu, WO Ui YNHHUKK MatoTb
BM3HAYaAbHUM BMAMB Ha MPaBOBY CUCTEMY Pi3HMX
HapoaiB [5, ¢. 301]. P.Kabpisik Takox po3raspae Te-
opito kaimarTiB LLL.-A. MoHTeCK'E K TakKy, L0 3axuLLae
MicueBy crneundiky Bia yHidopmisauil yepes Koandi-
Kauito [6, c. 59].

MNMAaH KoaMdiKaLii aBCTPIMCbKOro npasa, Po3-
poBAEHWMI  Mpa3bkUM  aABOKaTOM, MNpodecopom
M. AuoHi, nepeabauaB TpU YacTUHW: |. NpaBo OCib;
Il. peuose npaBo; lll. 3060B’A3aAbHE NpaBo [7, ¢. 47].
TyT HAAEXUTb NIAKPECAUTH, LLO UA CTPYKTYpa Harapye
IHCTUTYLIMHY CUCTEMY PMMCbKOrO npaBa, NpaBAa, 3
AEAKMMM 3MiHaMK. 3aranoMm, HaMBU3HAUHILLIKMM OyB
BHECOK Yy PobBOTYy Hap KoaMdikalieto y ueir nepiop
3rapaHoro eule W.ALOHI, a TaKoX NPeACTaBHMKa aB-
CTPINCbKOrO ypAAy pasHuKa W.d.Xoarepa. Came BOHM
penpes3eHTyBaAM, BIAMOBIAHO YECbKe Ta aBCTPINCbKe
NPOBIHUjiMHE NpaBo.

Y pesyabtati B 1766 p. 3'ABMBCS MEPLLUA NPO-
E€KT aBCTPINCbKOrO LIMBIABHOIO KOAEKCY, KM 6yB
Ha3BaHWM 3a iM’am imnepatpuui Mapii Tepesii «Tepe-
3iaHCbKUM kopekcom»[8, ¢. 90; 7, c. 47; 1, c. 483]
(CodexTheresianus). OaHak, Mip BNAMBOM KaHUAEpPaA
KayHiua, siknin 6yB 3HaBLEM iaeonorii MpocBiTHMUTBA,
Lier NPOEKT y BOCbMW TOMax, 3aTBEPAXEHUN He ByB
[4, c. 234]. AepxaBHa Papa ABCTpIi TaKOX PO3KPUTU-
KyBaAa MNpPOoEKT 3a HAAMIPHY HayKOBICTb, TPOMI3AKICTb
Ta NepeHacuyeHicTb pUMCbKMM NpaBom [1, c. 483].

CtBOpeHin Mapieto Tepesieto y 1772 p. HOBIl Ko-
Micii 6yr0 BUAGHE PO3MOPSAKEHHSA NepepobuTn npo-
EKT KOAEKCY Ha Takux 3acapax: 1. 3aKOH HEe HaAeXUTb
NAYTaTh 3 NiAPYYHUKOM, TOMY CAiA BUAYUMTU 3 KOAEK-
CYy BM3HaAueHHs, Knacudikauii i T.n.; 2. Bce mae 6yTu
MaKCHMMaAbHO KOPOTKUM, ane 6e3 LUKOAU AAS SICHO-
CTi, TOMY CAiA BUAYUUTU OKPEMi BUNAAKK abo 3poburTH
MOXAMBUM X PENYAKOBAHHSA 3a AOMOMOTOH0 3araAbHMX
npuvHuMnis; 3. HaneXuTb yHMKaTM ABO3HAYHOCTEN Ta
HESICHOCTI, aAe OAHOYACHO HE AOMyCKaTW MOBTOPEHb
Ta HenoTPiGHUX MOSACHEHb Y TUX BUMAAKaX, KOAWU PO-
3yMHa AtOAMHA | 6e3 HMX 3MOoXe Bce 3po3yMiTu; 4. 3a-
KOH HE HaAeXWUTb HaATO NPUB’A3yBaTU A0 PUMCBKOTO
npaBa, MOro OCHOBOK MatoTb ByTWM MPUHLMMM NPK-
poAHOI cripaBeaanBocCTi [1, ¢. 483].

Aekpetom Bia 1 anctonapa 1786 p. HACTYMHUK
AVB MepLy YaCTUHY NPOEKTY TepesiaHCbKoro Koaekcey,
onpaLpoBaHy . XopTeHoMm, Nia Ha3Boto «Koaekc Mocu-
da» (Josephinisches Gesetzbuch). LikaBo, wo y «lcto-
pii ABcTpii» E.LIbOABHEP 3a3Hauae, WO neplua YacTmHa
ABGB 3’'sBunaca y 1786 p., @ ONpUAIOAHEHE B HBOMY
«CiMeirHe npaBo 3AebiAbLIOro BIAMOBIAGAO MPOroAO-
weHomy y 1783 p. cimertHoMy nateHToBi (Ehepatent);
BBEAEHE TaM BM3HAUEHHS LLAKOOY(AOTH LWAKD yKAaAa-
AU TIAbKM LLEPKOBHI CAYXOU) K LUMBIABHOIO AOFOBOPY,
3yMOBMAO OMip LUEPKBU...» [9, c. 314]. A y BinoMOMy
AOCAIAKEHHI KoandikaLin P.Kabpisik B3arani TBEpAUT,
Lo yactiHa CodexTheresianus, 3 AEAKUMU «3MiHAMM,
6yna BuAaHa y 1786 p. Mocudom Il nip Hassoro Allg
emeinesB?rgerlichesGesetzbuch (ABGB) - 3aranbHe
UMBIABHE YAOXEHHS, XO4 MIArOTOBKA MOBHOMO TEKCTY
Koaekcy 3aBepLumaacs avwe Ao 1811 p, nicaa yoro Ha
HaCTYMHWI PiK BiH BCTYNUB Y CUAY» [6, C. 62].
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«Koaekc Mocudar («103ediHCbKUIT KoAEKC 3a-
KOHIB»), AKMI peryaroBaB MpaBa ocib, ckaapaBca 3
300 nyHkTiB (3amicTb 1500 y nonepeAHbOMY NPOeK-
Ti) i ByB NOAIAEHMI Ha N'ATb PO3AIAIB: 1. NPO 3aKOHY;
2. Npo npaBa nipAaHKx; 3. Npo npaBa MNOAPYXXKS;
4. npo npaBa 6aTbKiB i AiTel; 5. Npo npaBa CUPIT Ta
iHLWKX OCib He 3paTHUX YNPaBAATH CBOIMMK cripaBamu
[10, c. 18]. HactynHi ABi yacTMHM TepesiaHCbKOro
Koaekcy byan 3aTBepaXeHi y 1787 p. i kopekc Habys
UMHHOCTI[8, ¢. 91; 7, c. 47; 10, c. 18].

CtBopeHa 1790 p. imnepatopom AeonoAbAOM
I (1790 - 1792) BXxe TpeTs, NPUABOPHA KOMiICia 3
NMUTaHb 3aKOHIB, OYOAOBAHa aBCTPINCbKUM Npodeco-
pom K.A. MapTiHi, AKMi1 BUKAAAAB MPUPOAHMYE MPaBo
y BineHCbKOMY YHIBEpPCUTETI, MPOAOBXMAA POBOTY HaA
YKAQA@HHSIM MOBHOIO UMBIABHOIO KOAEKCY ABCTpIl. IM-
nepatopcbkMmu nateHtamm 1790 1a 1791 pp. nepea
KOoMicieto 6yAO NOCTaBAEHE 3aBAAHHSA NEPErAAHYTH Ta
AOONpaLOBaTH LMBIABHUI KOAEKC ABCTPITl 1786 p. [8,
c. 91] B yacTuHi, WO cTOCYBaAMCA PO3AiAiB: «[po 3a-
CTOCYBaHHSI 3aKOHIB LLIOAO Ail, AKi Biabyancs», «[po
000B’A30K CyAAIB MPW BUHECEHHI PilleHb KepyBaTUCA
BUKAKOUHO 3aKOHOM», «[1p0 NO3aLAOOHUX AiTel». Po-
60Ta KOMiCii «<HapA YKAAAAHHAM MOBHOMO LMBIAbHOIO
koaeKkcy ABCTpii 3aBepwmaaca y 1796 p.» [7, c. 47].
B 06roBopeHHi NpoeKkTy 6pann yuyacTb iMnepaTopcChbKi
YCTaHOBMW, MPEACTABHUKM KOPOHHUX KpaiB Ta HayKoB-
ui. Tak AAS HApa@HHA BUCHOBKY OyB 3anpOLUEHWUR i
npodecop BiaeHCbKoro Ta AbBIBCbKOIO YHIBEPCUTETIB
b.bopsara [8, ¢. 91; 11, c. 232].

CTBOpEHU Nip  KEPIBHUMUTBOM  npodecopa
K.A. MapTiHi NpoeKT koandiKaLli UMBIAbBHOIO NpaBa nia
Ha3Boto «LIMBIAbHUI KOAEKC AN 3axiAHOT FaAnYMHKY (B
?rgerlichesGesetzbuchf?rWestgalizien) 6yB BBeAeHWI
B Ait0 iMnepatopcbkuMm nateHTom Big 13.02.1797 p. [5,
c. 245]. A y CxipHi faAvumHi Kopekc HabyB UMHHOCTI
3rigHo 3 NpMABOPHUM AekpeToMm Bia 08.09.1797 p.

LIMBIABHUI KOAEKC AASL 3axXiAHOT TaAMYMHK CKAG-
AABCS 3 TPbOX YaCTUH, NOAIAEHUX Ha PO3AIAM | Napa-
rpadu (Bcboro 1613 naparpadis). BiH, He matouu yiT-
KWUX Ha3B po3ainiB [8, ¢.91], noBTOPOBaAB CTPYKTYPHI
CKAaAOBI TepesiaHCbKoro Koaekcy (peryatoBaB npasa
0cib; BM3HauyaB MOHATTA pedi, peyoBi npaBa Ta Cho-
cobu ix HabyTTs; BCTAHOBAKOBAB MOPAAOK YKAQAEHHSA
AOFOBOPIB Ta PO3rAsSiAaB iHLUI MIACTaBM BUHUKHEHHS
3060B’A3aHb), BCE X 3HAUYHO BiAPI3HABCA BiA HbOTO.
LIMBIABHMI KOAEKC AAST 3aXiAHOT [AAMUMHM FPYHTYBaB-
cA Ha PiA0CODCHKMX 3acapax MPUPOAHMYOro Npasa.

3HaueHHs LIMBIAbHOTO KoAEKCY AAS 3axiaHOI [a-
AMUYMHM MOASITAAO B TOMY, LLIO B Pe3yAbTaTi NPOBEAEH-
HA ekcnepTtr3 y 1801-1806, 1808 i 1810 pp., AOCBIA
Moro 3actocyBaHHs 6yB y3aranbHeHui i 07.07.1810 p.
cXBaAeHWI. BiaTak, komicia no koamdikauii uMBIAbHO-
ro npaBa ABCTpIii BpaxyBana 3p06AEHi y3araAbHEHHS.

AHaAi3 NpakTUKKW 3acTocyBaHHA LIMBIABHOIO KO-
AEKCY AAA 3axipAHOI MaAnMuMHKM GyB BpaxoBaHWI Npwu

OCTaTOYHOMY AOOMpPaLOBaHHI KoaMdiKaLil UMBIAb-
HOro npaBa ABCTPIl BXe YeTBEepPTOr KOMICIEHD, CTBO-
peHoto y 1801 p. nip ronoByBaHHAM npodpecopa .
Llainepa, Wo BMKAAAGB NPUPOAHUYE NMpaBo Y BiaeH-
CbKOMY YHIBEPCHUTETI i BIANOBIAHO, NPY ONpaLoBaHHI
mMatepiaAy nparHys AOCATTM KOMMPOMICY MiXK MPUPOA-
HUUYMM MPaBOM i PEaAbHICTIO.

Y uMTOBaAHOMY BULLE AOCAIAKEHHI icTopii AB-
cTtpii E.LiponbHep niakpecatoe, wo «dDpaHullainaep,
po3BuBatouM nonepeaHi npaui Kapaa ¢éoH MaprTiHi,
3aBepLUMB MOHYMEHTaAbHY npau HaA «3araAbHUM
LUMBIABHUM KOAEKCOM 3aKOHiB» (OiAbLL MOLUMPEHOID
€ HasBa «ABCTPIMCbKE 3aranbHe LUMBIAbHE YAOXEH-
Hs»), AKWUIA ByB CTBOPEHMI 3a NonepeAHiMKU npauamMm
K. doH MapTiHi. BiH yknaB MOro B Ayci NpOCBITHULTBA
i NpupoAHoro npasa...» [9, c. 366].

Y 1808 poui Komicis nopana OCTaTOYHUK Bapi-
aHT npoekTy imnepatopy ®paHuy |.B. 0brpyHTYyBaHHI,
niarotoeaHomy npodecopom ®. Llannepom, 3a3Ha-
YanoCH, WO «3aKOH I'PYHTYETbCA Ha CMIABHUX i BiYHUX
NpUHUMNax po3ymy i cnpaBeAAMBOCTI. ToMy BinbLLICTb
HOPM UMBIAbHUX KOAEKCIB LMBIAI30OBAHUX HapPOAIB
cniBnapatoTb. | cTae 3po3ymiAnMm YoMy AAS EBPOMEN-
CbKMX AEpXaB CTape PUMCbKE NpaBO HACTIAbKW AOB-
ro 6yAO OCHOBHWM AXEPEAOM BWPILLEHHSA CMiPHMX
nuTaHb. AAe 3apa3 HacTaB Yac, KOAW KOXHIM AepxXaBi
noTpibHI BAACHI 3aKOHU...» [1, c. 484].

OcTaTouHa pepaklis KoAekcy byna CaHKLiOHO-
BaHa iMmnepatopom 01.06.1811 poky, a 3 noyartky
HaCTYNHOro POKY BiH HabyB YMHHOCTI y BCiX YacTu-
Hax MoHapxii FabcbypriB Ak ABCTPilCbKe 3aranbHe
LUMBIAbHE YAOXEHHSI. BOHO 6yAO BMAAHE HiMELbKOIO
MOBOK. Komicis nia KepiBHULTBOM papHWKa BulLio-
ro cyay K. KmiumkeBuua 3pincHmMnaa B 1868 p. y
N\bBOBI nepeknap Tekcty ABGB ykpaiHCbKOK MOBOHO
[7,c.48].

Ak i Kopeke HanoneoHa (1804 p.) ABCTpilcbke
3aranbHe UMBiIAbHE YAOXKEHHS (1811 p.) Takox 6yno
CKAaAEHE Ha OCHOBI MPUPOAHMYO-NPABOBOI KOHLEM-
Lii, AOMOBHEHOI AOCSFHEHHSIMW PUMCbLKOrO MpaBa,
aAanToBaHOro A0 TOrodyacHux noTped cycniAbcTBa.
AOCAIAHVKKM MIAKPECAIOOTb, WO HopMu ABGB 6yan
YiTKO i MPOCTO CHOPMYALOBaAHI, MiCTUAU NOCUAGHHSA Ha
3AOPOBUI TAY3A | AOLLIABHICTb, @ TAKOX BYAU HACTIAbKM
abCTPaKTHO BUKAAAEHI, Wobu ByTh B 3MO3i OXOMUTK
SAKOMOra LUMpLUEe KOAO BUMMaaKiB [12, ¢. 233].

3aranom, Kopndikalii nepwoi NoAoBMHK XIX cT.
BiABYBaAUCH Nip BNAMBOM iAeHM NPUPOAHUYO-NPaBOBOT
Teopii Ta AibepaniaMy, fIki nmaHyBaAW Yy TOrovacHiw
NPaBOBI AOKTPUHI. 3aKPiNUBLUW MPUHLMMIK PiBHOCTI,
3BiAbHEHHSI 0COOM BiA OMiKK AepXaBW, €KOHOMIUHOT
cB060AM, Hap@BLLM CyAAAM MPaBO 3a NEBHUX YMOB
3anoBHIOBATU MPOraAMHU y 3aKOHi, CMMPAOYUCh Ha
NPUPOAHUYE NPaBo i T.A., TO6TO Byayun 3a 3MICTOM
NPOrpeCcMBHUM 3aKOHOAABYMM aKTOM, ABCTPINCbKe
3aranbHe UMBIAbHE YAOXEHHS, OAHAK, HE BiAMOBIAGAO
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TOrOYaCHOMY PiBHIO PO3BUTKY KYALTYPU i CYCMiAbHUM
obcTaBMHAM Y KpaiHi.

AKLO HOPMKM NPO NpaBa 0cib Ta HOPMU, AKi CTO-
cyBaAuCs LWAKOOHO-CiIMENHOro npaBa e 36epiranu
BIAOUTKM MOMNEPEAHiX enox, TO MNPUNUCKU MarHOBOrO
npaBa GOPMYAHOBAAUCH Ha 3acapax iHAMBIAyaAi3My
Ta Aibepaniamy. Y Uit chepi 0cobAMBO HaroaollyBa-
AOCAl Ha HEOOMEXEHOCTI NPMBATHOI BAACHOCTI Ta Ha
cBOOOAI AOTOBOPY.

BHacnipoK npoBeaeHnx koandikauin, y XIX cT.
Ha 3MiHYy NPUPOAHO-NPABOBUM NPUHLMNAM Y UMBIAIC-
TUYHIN AOKTPUHI E€BPOMM NPUXOAATb Pi3HI HANPAMKHK
NO3WUTUBI3MY, AKWK, SIK BIAOMO, 3BOAMTb BUBYEHHS
npaBa A0 aHaAi3y HOPM AitOUMX 3aKOHIB, TOBTO 3aCTO-
coByE GOPMANbLHO-AOTMATUYHUI METOA AOCAIAKEHHS.
OAHMM i3 TaKMUX HanNpAMKIB Y UMBIAICTMLI ByAa LLKO-
A@ €K3eresu, NPeACTaBHUKM AKOI BBaXKanuM KOAEKC
CaMOAOCTaTHIM LIAMM, WO MICTUTb MPUNAUCKU, 3AaT-
Hi BperyatoBatu BCi MOXAMBI XWUTTEBI BUNAAKU. AAA
LbOro HaAEXMTb, NPKW 3aCTOCYBaHHI NPaBOBOrO Npu-
nucy, BCTAHOBUTU HaMip 3aKOHOAABLA. XapaKTepHU-
MW 03HaKaMM LIbOro HanpsMKy Takox byaa nobyaoBa
abCTPaKTHMUX AOTIUYHUX KOHCTPYKLIN, KYABT NPaBOBOro
npunucy. BiaTak NpeACTaBHUKK LLKOAW EK3ere3un BBa-
XaAu, LLLO CYAASl YNCTO MEXaHIYHO 3aCTOCOBYE NPaBOBI
NPUIKUCH, LUASIXOM AOTIYHMX Onepauii Ta BCTaHOBAEH-
HsIM 06csiry 3060B’3yH0UMX HOPM KOAEKCy. [paBoBa
Hayka, MiaA BNAMBOM 3a3HayeHMX MOrAsIAIB, NepecTae
TypbyBaTUCA NUTAHHAM MNPO CNPaBEAAMBICTb TOMO U
iHLLIOrO NPaBOBOrO MPUMKCY, MPO MOTo 3AATHICTb BMPI-
LLIWTWU KOHKPETHI MPaKTUUHI NOTPebK, a NiKAYETbCA NPO
CTPYHKICTb NPaBOBOI KOHCTPYKLIi [13, c. 162-163].

Tak camo B UMBINICTUYHIN AOKTPWHI ABCTPIi ek3e-
re3a craAa NpoBIAHUM HanpAMKOM. [lounHarouu Bip
cnisaBTopa ABGB ®. Llaiinepa, aBCTPiMCbKi UMBIAICTH
nepLwoi NoAOBMHM XIX CT. 3alMManUCa BUKAKOUHO AO-
rMaTUYHUM aHaAi30M HOPM KOAEKCY, a iX AIfAbHICTb
BiA3HauYanacsa KyabToM OykBM 3aKoHy. LiboMy cripusina
pedopma NpaBoBOi OCBITU, 3anponoHoBaHa ®. Llanae-
POM Ha nou. XIX CT., WO noAsirana y BUBYEHHI KOAUDIKO-
BaHOro npaga, Tak CaMo He 3Ba)aroun Ha iCTOPUYHO-
TeopeTuuHi 3acapn. TobTo, AK Y HayKoBil cdepi, TaK iy
cdepi BUKAaAQHHSA NpaBa, HeE BUXOAWUAU N03a EK3eresy
(pO3’ACHEHHST) NpunuciB Koaekcey [4, ¢c. 299].

Cutyauis, wo cknanacs nia KiHeub XIX cT., KoAn
CYCNiAbHI KOHOAIKTU BXE NPUBEAU AO NEPETAAAY Aibe-
paAbHUX LLIHHOCTEN: iHAMBIAYaAi3M, cBOHOAA OKPEMOT
0cobu 06MeXyBaAUCb HA KOPWUCTb iHTEPECIB CyCMiAb-
CTBa AK LIAOTO; MPUHUMN HeobMeXeHoi npuBaTHOI
BAACHOCTI HaAeXano 3aMiHUTU MIAXOAOM AO NpuBaT-
HOI BAAQCHOCTI SIK AO CYCMiAbHOI ®QYHKLi TOLLO, HE MO-
rA@ He BMAMHYTM Ha ABCTPIMCbKe 3araAbHe LMBIAbHE
YAOXEHHS. BUHUKatoTb nporpamun pedopm, chopmy-
AbOBaHi, BUXOASIUM 3 inel conipapuamy Ta 3abesne-
YEeHHS He3axWLLEHMX CAabKKX Ocib nepea eroismom
€KOHOMIYHO CUABHILLMX IHAUBIAIB.

Tak caMo 3 METOH 3axMCTy CAabLLIMX yY4aCHUKIB
rocnopapcbkoro o6opoTy Ta AAA 3abesneveHHs cyc-
NiAbHOTO iHTepecy, Ha 3MiHy Aibepaniamy NPUXOAWTb
aKTUBHE BTPYYaHHS AEPXaBW Y TOCNOAAPCHKE XUTTS.
AHTUIHAMBIAYAAICTUUHI Ta aHTUAIGEpPaAbHI TEHAEH-
LT TOPKHYAMCA OCHOBHMX 3acaj MarHOBOrO npasa:
HeobMeXeHOoi BAACHOCTI Ta CBOOOAM AOroBOpPY, fKI
nounMHatoTb 06MeXyBaTUCh | B 3aKOHOAABCTBI, | Mpu
3AIMCHEHHI CcypOYMHCTBA. 3a3HauveHi HOBI TeHAeHLUIT
Ha TOM Yac peaAi30BYyBaAUCH HE CTIAbKM LUASIXOM HO-
BeAi3alii KOAEKCIB, fIka 3AiMCHIOBAAAcH, NepeBaXHo
AK BUHATOK, @ B NpaKTuui cyaoumHctea [4, c. 301].

HoBa, Tak 3BaHa, couliaAbHa Tediss NopyLIMAa He
AMLLe dyHAAMeEHTaAbHI BypXya3Ho-AibepanbHi 3acaan
€BPOMNENCHKOI UMBIAICTUKK, ane W 3pyriHyBaAa Tpaau-
LiMHI MeXi cucTemMun NpuBaTHOIO NpaBa. 3 OAHOro 60Ky
3’ABUAUCS AO TOFO HEBIAOMI IHCTUTYTH, LLO MPUBEAO
AO BUAINEHHS HOBMX rany3en, Takux ik arpapHe npa-
BO, TPYAOBE NpaBo, rocnoAapcbke npaBo. 3 APYroro
60Ky, B CEPEANHY CUCTEMM NPUBATHOrO NpaBa, Pasom
i3 BTPyUYaHHAM AepxaBu y chepy npuBaTtHONPaBOBUX
BIAHOCWH, NMPOHWKaIOTb NyBAIYHO-NPaBOBI METOAM iX
peryatoBaHHA. OTXe, PO3NOYMHAETbCA MPOLEC, KW
Ha3MBa€eTbCcA MybAiLM3aLIED NpUMBATHOrO NpaBsa, Lo
BUKAMKaAA NOMITHI 3MiHW y CUCTEMI NpaBa.

BiaTak, 3 uacom, 6arato NOAOXEHb KOAEKCY MiA-
AABaAUCS KPUTULI | 3a3HaBaAM 3MiH. 30Kpema, Npo-
decop BipeHcbkoro yHiBepcutetry Axosed YHrep
KpuTnkyBaB ABGB y npaui «Cuctema aBCTPIMCbKOrO
UMBIAbHOIO npaBa» (1856 p.) 3a HOpPMY, BUKAAAE-
Hy y § 7, BIAMOBIAHO AO SIKOi CYAAS, NPU TAYMaAYeEHH
Ma€e cnupatncsa Ha NPUPOAHO-NPAaBOBI MPUHLMAN Ta
3a Hopmu §§ 16 i 17, 3riAHO 3 AKMMU AOAMHA PO3-
FAAAAETLCA AK HOCIM BPOAXKEHUX MPUPOAHMX MpPaB i
TOMY BiA HAapPOAXEHHS HaAiAeHa NpaBoCy6’EKTHICTHO.
Taka KpuUTUKa CnpuYMHMAG AO CTBOPEHHS Yy 1904 p.
3a npono3uuieto A. YHrepa kowmicii 3 neperasay As-
CTPIMCBbKOro 3araAbHOro LUMBIABHOIO YAOXEHHS, pobo-
Ta AKol 3aBeplumaaca 1914-1916 pp. BUAQHHAM AO-
NMOBHEHb AO LIbOrO aKTy.

BrpobAeHUI ypAAOM MNPOEKT 3MiH Yy BUIASAI
TpboX HOBeA A0 ABGB, 6yB oronolleHuit imnepatop-
CbKUMMU po3nopspxeHHamu. | Hosena (1914 p.) ctocy-
Banacs 3MiH y npa.i 0ci6, y pe4oBOMYy Ta CaAKOBOMY
npasi; || HoBeaa (1915 p.) - micTMA@ npunMcK Npo
AiKBipaLitO Ta BiAHOBAEHHA mex; |l HoBena (1916 p.)
- Hanwwupla 3a ob6cArom — 3MiHUAA AEAKI NPUNUCH
3060B’A3anbHOrO npasa [12, ¢.234].

BUCHOBKMK. Ha 3pobAeHMX 3MiHax BipUyTHWIA
BMNAMB HIMELDBKOI HOpPUCMPYAEHLIT Ta HiMeubkoro uu-
BiAbHOTO yAOXeHHS (1900 p.). BBaxa€eTbes, WO BOHU
noripwnAmn 3mict ABCTPIMCbKOrO 3araAbHOro LMBIAb-
HOrO YAOXEHHS, ane CrpUAAM KOHCOAIAALl i pO3BU-
TKy repMaHCbkoro niatuny npasa. ABGB 3asHano
CKOPOYEHD LiHOK HaraTbox nporaAuH. | Le noknano
TArap BiANOBIAAABHOCTI NPU BUPILLEHHI Ka3yiCTUYHMX
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NMUTaHb Ha CyAOBY NPAKTMKY Ta OAHOYACHO AAAO 3MOTY
M BUKAMKAAO MOTpeby MPOABASITM THYUKICTb MPU TAY-
MauyeHHi Moro Hopm. BaXAMBUMW € NMOAOXKEHHA NPO
3BOPOTHY CUAY 3@KOHY i NpaBuAa TAYMAYeHHS 3aKo-
Hy y Betyni oo ABGB. TyT (y BCTYNMHOMY TUTYAI) TaKOX
AaHe BU3HAYEHHS NPeAMETY LUMBIABHOIO nNpasa, Cnis-
BiAHOLUEHHSA 3aKOHY i3 3BUYAEBUM NpPaBOM, CTaTyTHe
npaBo Ta iHWi NpaBoBi HOPMK. Y § 7 NAETbCA NPO Nno-
AONAHHA NPOraAnH y 3aKOHi, 3riAHO 3 AKUM Y BUNaA-
Ky, AKLLO Hi ByKBa, Hi AyX 3aKOHY He AQtOTb PillEHHSA
npobAaemu, cyaast 3060B’A3aHUI 3BEPHYTHUCA AO MOAI-
6HUX BUNAAKIB, Y AKX 3aKOH AQE KOHKPETHI pillieHHS,
a TaKOX AO MPUHUMNMIB iHLLIWX 3aKOHIB, CIOPIAHEHUX 3
AAHUM. AKLLO X | AAAi 3aAMLLAIOTLCA CYMHIBM, TO CYAAI
HEeobXiAHO «PeTeAbHO 3BaXXMBLUW BCi 0O6CTaBUHU, BU-
piwyBaTv NpobAeMy Ha OCHOBI MPUHLMNIB NPUPOAHK-
4yoro npasar.

Koandikauia aBCTPiCbKOro UMBIABHOTO NpaBa
TpuBana 3 nepepsamu, noumHaroum 3 1753 p., i 3a-

BEPLUMAUCA NPURHATTAM Yy 1811 p. ABCTPICbKOro 3a-
FaAbHOTMO LMBIABHOIO YAOXKEHHS.

He 3Ba)atoum Ha YNCAEHHI 3aCTEPEXEHHS 3 MPU-
BOAY BMKOPWUCTAHHA PMMCbKOro npaBa, ABCTPiNCbKe
3aranbHe UMBIABHE YAOXEHHS, AK i iHWi KoAndikauii
NPWBATHOIO NpaBsa TOro Nepiopy, He 3MOTAO YHUKHYTH
MOro BMNAMBY.

Tak camo §K i iHLLIi KOAUDIKaLLT NpMBaTHOIO Npa-
Ba y €Bponi nepwwoi noAoBUHKU XIX cT., ABCTpilCbke
3aranbHe UMBIAbHE YAOXEHHS 3a3HAAO TaKOX BMAMBY
iAEV MPUPOAHMUO-MPABOBOI TEOPIi Ta Aibepaniamy.

Ha dopMyBaHHSA Ta MOAAAbLLY HOBEAI3aLLIKO HOPM
ABCTPINCbKOTO 3araAbHOrO LIMBIAbHOIO YAOXEHHS, SIK
i Ha UMBIAbHE 3aKOHOAABCTBO iHLIMX KpaiH €Bponu,
BMNAMBAAW Pi3HI MPaBOBi BYEHHS: MPUPOAHUYOIO Npa-
Ba, Aibepaniamy, No3nTHBI3My (y dopmi ekseresu), a
TakoX B MEBHIM Mipi, OPUCNPYAEHLIT iHTEPECIB, LLIKO-
AW BIABHOIO MpaBa, iCTOPUYHOI LUKOAW NpaBa, Biapo-
AKEHOTO NPUPOAHMYOrO Npasa.
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depywak-MacraBecbka NMaHHa MuxanniBHa

ICTOPUUYHO-NIPABOBI TA ®INOCO®CbKI NEPEAYMOBU CTBOPEHHA ABCTPIMCbKOI0 3ArAALHOIO LIUBIAb-

HOro YAOXKEHHA

Y cTaTTi BUCBITAEHI iCTOPUYHO-NPABOBI NepeayMoBHM Ta GiAOCODChKI 3acaan koandikalii uMBiAbHOrO nNpaBa ABCTpIl,

fIka 3aBepluMAaca cTBopeHHAaM y 1811 p. ABCTPIMCbKOrO 3araAbHOr0O LIMBIABHOTO YAOXEHHS. Y npoueci Kopndikauii npu-
BaTHOro npasa Yy ABCTpii ByAr NPUIAHATI Pi3HI 3aKOHOAABUI aKTH, L0 Bin0OpaXaAu BIAMOBIAHI, MAHYOUi y TOM UM iHLLWI nepi-
oA, dinocodcebki inei. BUaBAeHO BNAMB PUMCbKOrO NPUBATHOMO NpaBa, a TakoX iAeM NPUPOAHMYOTO NpaBa Ta Aibepaniamy
Ha cTaaii ctaHoBAeHHSs ABGB. B npoueci 3actocyBaHHA HOPM ABCTPIMCbKOro 3araAbHOro LMBIABHOIO YAOXKEHHS Ta MOro
HOBeAi3aLii (Ha Moy. XX CT.) NOMITHUMM € BMAMBM BYEHHS €K3€ere3u 1a BiAPOAXEHOrO NPUPOAHUYOIO NpaBga.

KnarouoBi caoBa: TepesiaHCbKU KOAEKC, ABCTPIMCbKE 3aranbHE LMBIAbHE YAOXEHHS, iA€l MPUPOAHMYO-MPaBOBOI
LLIKOAK, AiBepanbHi iAel, LLKOAa ek3ereaun, HeobMexeHa npuBaTHa BAACHICTb, CBOOOAA AOTOBOPY.
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depywak-NacraBckasa NaHHa MuxainoBHa

MCTOPUKO-NPABOBBLIEU ®UNOCODCKUE NMPEANOCLINKUCO3AAHUA ABCTPUCKOIrO BCEOBLLErO MPAX-
AAHCKOI0O YAOXKEHUA

B cratbe ocBelLeHbl UCTOPUKO-NPaBOBbIE MPEANOCHIAKU U GUAOCOPCKME OCHOBAHUA KOAMDUKALIMKU FPaXAAHCKOro
npaBa ABCTpWMW, KOTOpas 3aBepLUMAach co3paHremM B 1811 r. ABCTPUMICKOro 0OBLLEro rpaxAaHCbKOro yAOXKeHMs. B npo-
Lecce kKoaAndrKaumm YacTHOro npaea B ABCTPUM NPUHMMAAUCh Pa3AMUHblE 3aKOHOAATEAbHbIE aKTbl, KOTOpPblE OTObpaxa-
AW COOTBETCTBYHOLLUME TOCMOACTBYIOLIME, B TOW UAW MHOM Nepuoa, dUAocodCkre naen. YCTaHOBAEHO BAMAHWE PUMCBKOTO
YyaCTHOro NpaBa, a Takxe UAEN eCTECTBEHHOrO NpaBa 1 AbepanrM3mMa Ha cTapmu ctaHoBAeHUss ABGB. B npouecce npume-
HeHWUA HOPM ABCTPUICKOTO OBLLETO FPaXAaHCbKOTO YAOXKEHUS 1 ero HoBeAM3aUmu (B Hau. XX B.) 3aMETHbIMU ABASHOTLCS
BAMSIHUSA YUYEHUA IK3Eresbl U BO3POXAEHHOIO €CTECTBEHHOIO NpaBsa.

KaroueBbie cnoBa: Tepe3naHCKUI KOAEKC, ABCTPUICKOe Bceoblee rpaxAaHCKOE YAOXKEHWE, MAEN eCTeCTBEHHO-
NpPaBOBOW LLKOAbI, ABEepanbHblE UAEU, LLIKOAA IK3ETe3bl, HEOTPaHUYEHHast YyacTHan cobCTBEHHOCTb, cBOB0OAA AOrOBOpA.

Fedushchak-Paslavska Hanna Myhailivha

HISTORICAL, LEGAL AND PHILOSOPHICAL PRECONDITIONS OF CREATING OF THE ABGB

The article highlights the historical and legal background and philosophical principles of civil law codification of
Austria, which culminated in the creation in 1811 of the Austrian general civil code. In the process of codification
of private law in Austria there are different pieces of legislation, reflecting appropriate, prevailing in a givenperiod,
philosophical ideas. The influence of Roman private law and natural law ideas of liberalism and emerging ABGB. During
the application of the Austrian general civil code and its amendment (in the beginning of XX c.) is noticeable in fluences
exegesis and revived the doctrine of natural rights.

Keywords: The Codex Theresianus, the ABGB, the idea of natural law school, liberal ideas, School exegesis,
unlimited private property, freedom of contract.



