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Jluceprairiero € pyKomuc.

PoGota BukoHaHa Ha kadeapi mHuBUIBHOro mpaBa OechbKOi HaIllOHAILHOT
IOpUIMYHOI akazeMii MiHicTepcTBa OCBITH 1 HAYKH Y KpaiHH.

HaykoBuii KepiBHUK JIOKTOP IOPUINYHUX HaAYK, Ipodecop
XAPUTOHOB €8Bren Oseropuy,
Opnecpka HalliOHAIbHA IOPUIUYHA aKaZAeMis
3aBigyBad Kadeapu MUBUIHLHOTO MpaBa

O¢@iuiitHi onoHeHTH: JOKTOP IOPUIMYHUX HayK, Ipodecop
AKNJITHKOBA Ipuna BosogumupiBHa,
HamionanpHa ropuanyHa akaaeMis Y Kpainu
iMeHi SpocmaBa Myaporo,
kadepa UBUILHOTO MIPaBa;

KaHAUAAT IOPUIUIHUX HAYK, JOLICHT
CTPEJIBIIOBA €Baokist [zxoniBHA,
Onecbkuii HalllOHAIBHUHN YHIBEPCUTET 1MEHI
I.I. MeunukoBa,

KadeIpa 3arajJbHO-TIPAaBOBHUX JUCIHILTIH Ta
MI>KHapOJIHOTO TIpaBa.

IIpoBigHa yctanoBa KuiBcbkuit HaIliOHAIBHUM YHIBEPCUTET IMEHI1
Tapaca IlleBuenka, kadenpa
MDKHApPOHOTO IIPUBATHOTO Ta MUTHOTO MpaBa.

3axuct Bigoyaerbcs 27 ciuns 2006 poky o 14.00 roauHi Ha 3acimaHHI
cnemianizoBanoi BueHoi pamu J1.41.086.03 mo 3axucty agucepramiii Ha 3100yTTA
HAayKOBOTO CTYINEHS KaHAWJaTa OpUAWNYHUX Hayk npu OjecbKid HalllOHATbHINA
IOpUIMYHIN akanemii 3a agpecoro: 65009, m. Oneca, @onTaHChKa J0pora, 23.

3 aucepraii€rd MOXKHa O3HaloMuTHCS Yy Oi0mioreni Onechkoi HallOHAIBHOT
IOpUIMYHOI akajaemii 3a agpecoro: 65009, m. Oneca, Byi. [lionepcoka, 2.

ABtopedepar poszicnanuii 26 rpyaas 2005 poky.

Buenwnii cexkperap
CHeIiali30BaHO1 BYCHOI paan Mysnuuenko I1LII.



3ATI'AJIBHA XAPAKTEPUCTHUKA POBOTH

AKTyaJbHicTh TeMH. [lopiBHSHO HeTaBHO B MPaBOBIM cUCTEM1 YKpaiHU
3’ABUJIOCA CYJOBE MPOBAKEHHS 3 apeliTy MOPCHKHUX CYyJIE€H Ha 3a0e3leyeHHs
MOPCBKHX BUMOTI. B pe3ynpTari B HUBUIBHOMY IpaBl YKpaiHW 3 SIBUJIKMCS HOBI
KaTeropii, skl paHillle UBUIICTUKOI HE 3acTocoByBayucs. Lle Taki kaTeropii sik —
“Mopchka BUMOra”, ‘3a0e3me4eHHs MOPCHKUX BHUMOI™, “BUAM 3a0e3MedeHHS
MOpChbKuX BUMOr” Ta iH. Ll1 karteropii Ta mopsIOK 3/IMCHEHHS CYJIOBOTO apeliTy
MOpPCBHKHX CyJ€H Ha 3a0e3leueHHs] MOpChKuUX BHUMOTr 3akpimiedi B Kopekci
TOPTOBEJIFHOTO MOpeIIaBcTBa YKpainu Bif 23 TpaBHs 1995 poky.

Taki HoBamii B IMBUIBHOMY IIpaBi YKpaiHu, cnenu@igHiCTh HOBUX
KaTeropi, iXHs BiACYTHICTh y IuBiUIbHOMY mpaBi CPCP Ta mpaBi Ykpainu m0
1995 poky 3yMOBITIOIOTH TIEBHI CYNEPEYHOCTI B iX Cyd4acHOMY TIyMadeHHI Ta TpHU
3aCTOCYBaHHI B cyJoBiil mpakTuill. [lopsok 3acTocyBaHHS HOBOTIO MPaBOBOIO
IHCTUTYTY 3aJIMIIAETHCS HE3HAWOMHM HE TIIBKM JUIsl MICUEBUX CYHAIB, ajie U s
Bepxosnoro Cyay Vkpainu, skuit B 2001 pomi 3poOuB HeBiady cCHpoOy
IPOaHaJI3yBaTH CYJIOBY IIPAKTUKY 3 apEIITy MOPCHKUX CYEH.

OcHoOBHI TpoOJieMH y TIPaBO3aCTOCOBYIM MPAKTHIl MOB’sA3aHl 3
HEBU3HAYCHICTIO MICISI HOPM 3 apemTy MOPChKHX CyJE€H Ha 3a0e3nedyeHHs
MOPCBKMX BHMOT Yy TpPaBOBIM cucTeMl YKpaiHM, 13 3arajbHOK HEOOI3HAHICTIO
OUIBIIOCTI CyJAiB YKpaiHU 3 HOBUM CYJIOBUM IMPOBAKEHHSIM, CYJJII PO3TJIAIaI0Th
COpaBU L€l KaTeropii, He BHBYAKOYM 1 HE AHAII3YIOUM MPAKTUKY CYIIB 1HIIMX
perioHiB Ykpainu. He BH3HAuU€HO TEOPETMYHO MOHSATTS HOBHUX KaTeropid ta ix
CyTT€EBI 03HaKW. He BupieHno nutanHs mpo cdepy Aii 1bOro NpaBOBOrO IHCTUTYTY,
HOTO TepUTOPIaTBLHOI Ta MPEIMETHOT MICYIHOCTI.

[IpoGreMu CynoBOTO MPOBAIKEHHS 3 apeliTy MOPCHKUX CYJIeH Ha
3a0e3MeYeHHs] MOPCHKMX BHUMOT Ta OCHOBHI TOHSTTS IbOTO MPOBAJKEHHS
HayKOBISIMU JIOCKOHAJILHO HE JIOCTIKYBaUCS, CHEIAIbHUX MOHOTpa(IyHUX pOOIT
He BujaBaiocs. IIpoOiemMHI OUTaHHS PO3MVISIAAINCS JIMIIE YacTKOBO MOpAN 13
BUKJIQJICHHSIM 1HIIUX MHTaHb IMBUIBHOTO ab0 Mopchkoro mnpasa. Haykosii
HEJIOCTaTHHO MPUJIUIIIA yBaru UM MpoOjIeMaM, TOMYy NEBHUN HAyKOBUH BaKyyM
HaMararoTbCsl 3allOBHUTH TPAKTU4YHI MpalliBHUKU Ta aJABOKaTth (1 HE 3aBXKIU
npodeciitHo).

OckibKY, TMO-TIepIle, TMHTaHHS TEOPETUYHOr0, 3aKOHOJABUOTO Ta
IpaBO3aCTOCOBYOTO  XapakTepy, L0 TOB’sA3aHlI 3  IUMBUILHO-TIPAaBOBUMU
OCOOJIUBOCTSIMU ~ CYJJOBOTO TMPOBAKEHHST 3 apelTy MOPChKUX CYJEH Ha
3a0€3ME€UEeHHs] MOPCBKMX BHUMOT, paHillle HE MNJIABAIUCA  JIOKJIAJHOMY
JOCHIPKEHHIO, TO-ApYyre, 1€ CYyJ0BE MPOBA/KEHHS Ta WOro 3arajbHl KaTeropii
3aJIMIIAI0THCS HEBIJOMUMU B YKPAiHCHKIN MPABOBIM CUCTEMI1, OCTUIBKH IX Cy4YaCHHM
aHai3 € HAA3BUYAHO BAKIIUBUM.



3B’A30K po00TH 3 HAYKOBMMH NMPOrpaMaMu, IUIAHAMH, TeMaMu. Tema
JMCEPTALITHOTO JTOCTIKEHHS TIOB’A3aHa 3 HanpsIMKaMy HAyKOBHX JIOCIIIKEHb, 1110
BUKOHYIOThCSI B OIeChKIN HaIlIOHAJIbHIN IOPUIWYHIA akageMii BIAMOBIIHO 10 TEMHU:
“IIpaBoB1 MpOOJIEMU CTAaHOBJEHHS Ta PO3BUTKY Cy4acHOi YKpaiHChKOI JepkaBu’
(mepxaBHuit peectpamiiauii Homep 0101U001195), a Takoxk Oe3nmocepeaHbo
MOB’s3aHA 3 IUIAHOM HAyKOBO-JOCHIAHUIIBKOI poOOTH Kadeapu IUBUILHOTO IMpaBa
Opnecrkoi HarioHanpHOT rOpuandHOi akagemii Ha 2001 — 2005 pokum 3a Temoro
“Tpaguiiisi HpUBATHOrO MpaBa YKpaiHu' .

Merta i 3apau4i gociigkeHHsi. Meta nuceprariii mojsrae: B KOMIJIEKCHOMY
TEOPETUYHOMY JOCHIPKEHHI YMHHOI HOPMATHBHO-TIPABOBOi 0a3M, sKa PETYJIIOE
BIJIHOCHHU Ta MOHATIMHO-KAaTeropiaJbHUM amapaT HOBOTO MPABOBOTO IHCTUTYTY, Ta
B aHaJII30B1 CYyJ0OBO1 IPAKTUKH; Y BUSIBJICHHI OCHOBHUX MPOOJIEM, III0 BUHUKAIOTh Y
MPaBO3aCTOCOBYIA TMPaKTHUIl, Yy BUSIBIECHHI OCOOJIMBOCTEM B 3aCTOCYBaHHI
MaTepiadbHUX 1 MPOIECyaATbHIX HOPM HOBOTO CYJOBOTO MPOBAKEHHS;, B pO3p0o0IIi
PEKOMEH/IaIllil MO BIOCKOHAJICHHIO MPAaBOBHX HOPM Ta MEXaHI3MYy IPaBOBOTO
peryoBaHHs 3a0e3MeYeHHST MOPCHKUX BUMOT 1 IPAKTHUKH MOTO 3aCTOCYBaHHSI.

VYV BIAMOBIIHOCTI 1O METH BU3HAUYEH] TaKl OCHOBHI 3aJ1aul JOCIKECHHS:

- OOTpyHTYBaHHs JIOIJIBHOCTI CTBOPEHHS B IPABOBIA CHCTEMI YKpaiHH
CyJIOBOTO TIPOBAKEHHsI 3 apemiTy CYJIeH Ha 3a0e3ledYeHHS MOPCHKHUX BHMOT Ta
BU3HAYEHHS 1OTO OCHOBHOTO TTOHATIMHO-KAaTEeropiabHOTO araparys;

- 3’siICyBaHHS MPaBOBOi MPUPOJM HOBUX KATErOpld Ta HOBOrO CYJIOBOTO
MIPOBAXKCHHS Ta 1X 3HAYEHHS B UBUIBHOMY 1 ITPOLIECYaIbHOMY MPABI;

- TOKJIQJTHUM aHaJll3 YUHHOTO 3aKOHOJIABCTBA MPO 3a0€3MEYEHHS MOPCHKUX
BUMOT IIISIXOM apeIiTy CYyJIeH; BUSBJICHHS MMPOTAINH 1 CyIIepeUHOCTEH;

- aHaI3 JUCKYCIHHUX MUTaHb HOBOTO MIPaBOBOT'O 1HCTUTYTY;

- aHaJli3 BITUU3HAHOI CYJIOBOI MPAKTUKH 3 apeIlTy CyJAeH Ha 3a0e3MeyeHHs
MOPCBKHX BHMOT, BHUSBJICHHS OCHOBHHUX MpOOJieM 1 TPYAHOIIIB Yy 3aCTOCYBaHHI
YUHHUX MPABOBUX HOPM;

-  NOpIBHSUIBHMM  aHalll3  3aCTOCYBaHHA  YWHHOIO  BITYM3HSHOIO
3aKOHOJIABCTBA 1 3apYOIKHUX MPABOBUX CUCTEM;

- po3poOKa 1 OOrpyHTYBaHHS MPOMO3HUIINA 1 pPEeKOMEHJalll 1100
YIOCKOHAJICHHS 3aKOHOJIaBUOr0 (HOPMAaTHUBHOTO) PETYJIOBAaHHSI Ta MEXaHI3MY
3aCTOCYBaHHSI BU/IIB 3a0€3ME€UEHHS] MOPCHKUX BUMOT.

06’exmom Oocnioxcenus €. cdepa 3acTOCyBaHHS IIbOTO IPABOBOTO
IHCTUTYTY B YMHHOMY 3aKOHOJIAaBCTB1 Y KpaiHU; 3MICT Ta MOHSTTS MOPCHKOI BUMOTHU
(30KkpeMa MpPUBLICHOBAHOT MOPCHKOI BHMOTH) Ta I1X BHJAH, 3MICT Ta TOHSATTS
3a0e3MeYeHHs] MOPCHKUX BUMOT Ta iX BUIW; CYTHICTh CYJOBOTO TPOBA/DKEHHS 3
apemTy CyJieH Ha 3a0€e3MeUeHHs] MOPCHbKUX BUMOT Ta MOTro MpoIlleCyalibHO-IPABOBA
MPUPO/Ia; CHIBBIHOIIECHHS CHEIIaIbHUX Ta 3araliIbHUX MPOILIECYAIbHUX HOPM IOJ0
IpOIEAYypU apelTy CyJeH; TMOPIBHSJIBHUM aHalli3 CyJOBOI MPAKTUKU 3 aperiTy
CyJieH Ha 3a0€e3IeUeHHsI MOPCHKUX BUMOT.



IIpeomemom Oocniodcennss € HOPMATHBHO-TIpaBOBa 0aza, sika BH3HAuae
Cy4aCHHUM ITPaBOBUN THCTUTYT 3a0€3ME€UEHHSI MOPCHKUX BUMOT Ta CIIOPIIHEH] 3 HUM
IHCTUTYTH 1 MOHATTA, CyJ0Ba MpaKTUKa Ta HayKOBa JIiTepaTrypa, B KA BUKJIAACHO
npoOJieMHI HAayKOBI THTaHHS 3aCTOCYBaHHS HOBOTO IIPABOBOTO 1HCTUTYTY 1
MOHATINHO-KAaTEropiaaibHOTO arapary, BHUCBITJICHO MEBHI1 TEOPETUYHI
OOTpyHTYBaHHS 3aXHCTY MPaB KPEAUTOPIB 32 MOPCHBKUMH BUMOTAMH, a TAKOX YUHHI
3aKOHOJIAaBCTBA 3apyOIKHUX KpaiH Ta MIDKHAPOJIHI KOHBEHIIi, SIKI CTOCYHOTBHCS
aperTy CyJIeH Ha 3a0e3MeueHHs MOPCHKUX BUMOT.

Memoou docnidxcenns. B niponieci T0CHiKeHHS TPo0OIeM, 1110 BUHUKIIN Y
3B’SI3Ky 13 3alpOBA/KEHHSIM HOBOTO MPaBOBOr0 1HCTUTYTY, 3aCTOCOBYBAJIHUCSA
3arajibHl Ta CHeliajdbHl HAyKOBI METOJM, CEpeJl SKUX CYTTEBE MICIEe IOCIJIae
3arajJibHUM JlaJeKTUYHUN METOJ HAyKOBOTO TI3HAHHS, SIKMM TMOEIHYETHCS 13
CUCTEMHO-(DYHKI[IOHAJIbBHUM M1AX0JIOM JI0 aHaJ13y JIOCIP)KYBaHUX SIBUII, a TAKOX
IHIIl HAyKOBI METOAM — JIOTIYHUN, CHCTEMHO-CTPYKTYPHUN, AaHAIITUYHUU,
MOPIBHSUIBHUM, 1CTOpUYHUN 1 T. iH. Jloriunuii Meron OyB BHKOpPUCTAaHUUM MpH
BU3HAYCHHI CTPYKTYypH HociifkeHHs. CHCTEeMHO-CTPYKTYpHHI METOHd, 30KpeMa,
J03BOJIMB BU3HAYUTHU MICIIE MOPCHKUX BUMOT B CUCTEMI Cy0’€KTUBHUX IIUBUIBHUX
npaB 1 MicCle CHUCTeMHU 3a0€3[EeUeHHS MOPCHKMX BUMOI CEpeJ I1HIIUX CHUCTEM
3a0e3reueHHs] IUBUILHUX TpaB. KopucTyrouuch aHaJITUYHUM METOAOM OyIo
MOJIJIEHO Ha BHUAW BIJAMOBIAHO MOPCHKI BUMOTH Ta CHOCOOM iX 3a0e3IeueHHS.
[TopiBHSIBHUN METOJ O3BOJIMB BU3HAYUTH MPHUPOIY CYAOBOTO TPOBAIHKEHHS 3
apemrTy CyJeH Ha 3a0e3MeyYeHHs] MOPCHKUX BUMOT. [CTOpUYHHI METOJ MOCITYKHUB
BHCBITJICHHIO PO3BUTKY MPOIEAYyPH apemITy CyAeH Ha 3a0e3MeUeHHS MOPCHKHUX
BHUMOT.

TeopeTnuHy OCHOBY Te3, MOJOKEHb Ta BHUCHOBKIB, SIKI BUKIAJEHI B
JTUCepTalitHOMY  JTOCHIIPKEHHI, CKJIaJal0Th HAYKOBI TIpalll BIJOMHUX BUYEHHUX
muBiTicTiB Ta mporecyarictiB — C. C. AnekceeBa, JI. C. I'azisgnmna, €. T'ogeme,
b. M. Tonrano, M. K. TpeymnikoBa, €. A.CyxanoBa, 0. K. Tosucroro,
M. 1. Hltedana, O.B. Izepu, H. C.Kyzuenopoi, I. C.3ukina, O. C.Iloddoe,
A.JI. Makoscekoro, B. A. Kpontopa, A. A.MensuukoBa, b.I. Ilyruncekoro,
B. K. Paiixepa, P. CaBar’e, C. B. Cap06ama, K.I. Cknoscekoro, P.O. Xandinoi,
€. O. Xapuronona, J[. M. Yeuora Ta OaraThOX IHIIUX HAYKOBIIB. TeopeTHyHE
HIATPYHTS Yy cdepl apemTy CyAeH CKJIadu Mpaii TaKuX BIJOMUX BYEHUX SK —
I.I. bapunoBa, B.A.Mycin, C.A.T'ypeeB, M. 3. lemamr, K. @. €Eropos,
JI. M. €ropos, I'. I'. Ianos, B. ®. Cunopuenko, A. B. Cunopenko, T. A. ®anneena,
I1. A. @anineeB Ta iH. BUCHOBKM JOCHIIKEHHS I'PYHTYIOTHCSI HA aHAJI130B1 YHHHOTO
BITUM3HSHOTO Ta MDKHApPOJHOTO 3aKOHOJABCTB 1 CYJIOBOI MPAKTHUKH, SKI €
EMITIPUYHOI0 0A3010 JTOCIIIKEHHS.

HaykoBa HOBHU3HA oJep:KaHUX Pe3yJbTATiB TOJsATac B TOMY, IO Ha
IUCEepTalliHOMY PIBHI L Mpalsd € MEepIIuM JOKJIaJHUM KOMIUIEKCHUM HayKOBHUM
JOOCTIPKEHHSIM TIpoOJieM apemuTy CyJeH Ha 3a0e3Me4YeHHs MOPCHKMX BUMOT Ta
OCHOBHOTO TMOHSTIHHO-KaTEropiajibHOTO arnapary. Brepiie 3/11iiCHEHO KOMIUIEKCHUM



aHaj i3 IbOr0 IPABOBOIO IHCTUTYTY, PO3IJISHYTO CYyTh HOBOTO BHUJY CYJIOBOTO
IIPOBA/DKEHHS 3 TOYKH 30pY HOPUAMYHOI HAYKH 1 HAJlaHO BH3HAYEHHS OCHOBHHX
MOHATH (MOpPChKAa BUMOTA, 3a0€3MeUeHHS] MOPCHKOI BUMOTH, HaJEXHE Ta JOCTATHE
3a0e3neYeHHs] MOPChKOI BUMOTH, TIOHSATTS apeliTy CyJHa Ta iH.); 3p00JIeHO KPOK J0
HAayKOBOT'O BM3HAHHS ICHYBaHHSI B MPOIIECYaIbHOMY IpaBl YKpaiHU MO30BY In rem.
Boepiiie 3paiiicHeHO aHami3 CyJI0BOI MPAaKTHKH, $Ka 3aCTOCOBYE Ta TIYyMAaudWTh
3araJbHUM MOHATIHHUN amapar 1bOTO MPABOBOTO IHCTUTYTY.

Ha miacraBi onep:kaHuX B MPONECI JOCTIJKEHHS pe3yiabTaTiB Ha 3aXUCT
BHUHOCSITBCS TaKl IMOJIOKCHHS Ta BUCHOBKU:

- BIIEpIIIE BU3HAYAETHCS IOHATTS MOPCHKOI BHUMOTH, SKa € OCOOJIMBOIO
KaTEeTropl€0 IUBIJILHOTO Ta MOPCHKOTO TIpaBa, 110 Ma€ K IUBIILHO-TIPABOB1 O3HAKH,
SK1 CTaBJIATh il B OJMH PAJ 13 IUBUIBHUM IIPaBOM BHMOTH, TakK 1 BJacHI OCOOJIHUBI
O3HaKH, 1110 BIJIOKPEMJIIOIOTH 11 BiJl IMBLILHOTO MpaBa BUMOTH;

- MOpPCBhKa BHUMOTA BIIEpIIE PO3IMISIAETHCS SK CyO €KTUBHE ITUBUIBHE
MpaBo, SKE HE € CKJIaJOBOK YacTHHOIO 3000B’s3aHHsA. Mopchka BHUMOTa €
JIOMaraHHsM, € Cy0’€KTUBHUM IIMBUIBHUM MPaBOM, SIK€ MOCIAA€ MPOMIXKHE MICIE
MDK MPaBOM BHMOTH Ta IO30BHUMHM BHMOTaMHM. BoHa TakoX BIIHOCUTHCS 1 0
cy0’€KTUBHUX MPaB APYroro MmopsKy;

- BIIEpIIE BHCBITJICHO OCOOJMBI O3HAaKM 1HCTUTYTY 3a0e3leueHHs
MOPCBKMX BHMOT, MpaBOBa MPHUPOJIa SKOTO BIAPI3HIETHCA BIiJl MPaBOBOI MPHUPOIU
IHCTUTYTY 3a0e3nedeHHsl 3000B’513aHb 1 MPOLIECYaTbHOIO 1HCTUTYTY 3a0€3MeUeHHs
ITO30BHUX BHMOT;

- IHCTUTYT 3a0€3le4YeHHS] MOPCHKMX BUMOI BIEpILIE BIJIMEKOBYETHCS BlJI
IHCTUTYTY 3a0e3nedeHHsT 3000B’s3aHb 3a TAaKUMH O3HAKaMH: 3a0€3IeUCHHIO
MOPCHKHX BHUMOT XapaKTEpHHUH OIJbII BUCOKUM PIBEHb 3aXHCTYy Ta rapaHTyBaHHS
IHTEepEeCIB KpeauTopa; yci CrocoOu 3a0e3leueHHs] MOPCBKHX BHUMOI TapaHTYHOTh
KPEJIUTOPY 3aJI0BOJIEHHSI MOT0 1HTEPECIB 3a PaXyHOK TPOIIOBOTO YW MaHOBOTO
dboHIY, KWW CTBOPIOETHCS HA BUMOTY KpPEAUTOpA; MEXI 3aCTOCYBaHHS CIIOCOOIB
3a0€3MEeUeHHS] MOPCHKMX BUMOI € 3HAYHO IIMPIIMMHU 3a 3aCTOCYBaHHSI CIOCOOIB
3a0e3neueHHs 30008’ I3aHb;

- BIIEpIE€ JIOBEJAEHO, IO CHCTeMa 3a0€3MeYeHHS MOPCBKUX BHUMOT
CKJIaJIa€ThCS 13 TIPUTaMaHHUX i crocoOiB. Jlasieko He BCl crmocobu 3abe3nedeHHs
3000B’s13aHb MOXKYTh BUKOPHUCTOBYBATHCS SIK CIIOCOOM 3a0€3MEUEeHHS MOPCHKHUX
BUMOTr. B cucremi 3a0e3nedyeHHs] MOPCHKUX BUMOIT BUKOPHCTOBYIOTHCS CIIOCOOHU
3a0€3IeUeHHs, IKUX HE ICHY€ B CUCTEMI 3a0e31edueHHs 30008’ 13aHb;

- BIOepiie OOIPYHTOBYEThCS, IO Kareropli ‘“‘mpuiiHarHa (opma
3a0e3reueHHs” Ta “IOCTAaTHIA po3Mip 3a0e3MeUYeHHs € OLIIHOYHUMHU KPUTEPISIMH,
Kl CIy’)KaTb CTOpPOHaM Ta Cyay [Js OOpaHHS HHUMH HaJEKHOIO CHOCO0y
3a0€3IeUeHHS] MOPCHKUX BUMOT;

- BIIEpIIIE 3alPOIOHOBAHO TE3y MpOo Te, 10 3 HaOyTTsM yumHHOCTI KTM
VYkpainu 3’SBUBCSI HOBHM BHJ CYJOBOTO IPOBAKEHHS, IMpoliecyalbHa TPUPOaa
SKOTO HE J03BOJIIE€ BIIHECTH HOTO J0 BIAOMHUX IIUBUIBHUX MPOBAKEHB CYJIOBOTO



npoliecy, 1€ — CyJ0BE MPOBAKEHHS 3 apelITy MOPCHKUX CyJE€H Ha 3a0e3MeueHHs
MOPCBHKHX BUMOT YU apeliT MOPCHKUX CYJIEH 1n rem; CyJ0Ba Mpoueaypa OTpUMaHHs
3a0€3MeYeHHs] MOPCHKUX BUMOT IUISXOM apellTy CYJEH BIEpIIe BU3HAYAETHCS SIK
“1mo3oB in rem”, TOOTO TO30B JI0 pPeyi;

- BHEpIIe 3pO0JICHO BUCHOBOK, IO MPABO KPEAUTOpa 3a MOPCHKOIO
BUMOTOI0 € PEYEBUM NPaBOM - “IpaBOM Ha uyxy piu’ (iura in re aliena), sixe €
PI3HOBHUIOM PEUYEBUX MPAB, M0 HE HAIEKATH /10 TIpaBa BIACHOCTI;

- BIIEpIIE OOIPYHTOBYETHCS MOHATTA ‘‘apeliT cyjaHa sK BIAMNOBIIHA
npoliecyaibHa disl.

TeopeTruyHe Ta NpaKTHYHEe 3HAYEHHS OJeP:KAHUX Pe3YJbTATIB Po60TH
MoJIArae B TOMY, IO HA MiJACTaBl YMHHOTO 3aKOHOJIABCTBAa YKpaiHU, CyAOBOi
NPaKTUKU Ta MDKHApOJHMX KOHBEHI[IM, a TaKOX 3 ypaxyBaHHSM 3aKOHO/JABCTBa
IHIIUX KpaiH 3A1HCHEHO KOMIUIEKCHE MOHOrpadiuHe TOCTIKEHHS OIbIIOCTI
npo0JieM, sIKI TOB’s3aHl 3 aApPEIITOM CYJEH Ta 3a0€3MEYEHHSIM MOPCHKHX BHUMOT.
[IponoHyIOTHCSI TEOPETUUHI Ta MPAKTUYHI MOJO0XKEHHS, SIK1 3a[I0BHIOIOTH HAJIEKHUM
YUHOM HAyKOBI MPOTAJIMHH Ta CTBOPIOIOTH MIATPYHTS JJISI TIOJATBIIOTO HAyKOBOTO
PO3BUTKY TME€BHUX BHCHOBKIB. ICHYye MOXIIMBICTh BHUKOPUCTAHHS OTPUMaHUX
BHCHOBKIB B KOCTI PEKOMEHJAI IJs TIIyMayeHHsS YMHHOTO 3aKOHOJABCTBa Ta
peKOMEeHIalii cynaMm YKpaiHM TpH pO3TJsi HUMH 3asB MPO apeliT CyJIeH Ha
3a0e3Me4YeHHs] MOPCHKUX BUMOT Ta 3BUTbHEHHSI CYJIEH BiJl apeliTy.

binbmricTe nonoxeHs, 10 chOpPMYJIbOBAHI B AUCEPTAIlli, MOXKYTh CIIPUSITH
MOJATBIIIOMY HAYKOBOMY JOCII/DKEHHIO MMUTaHb, SIKI CTOCYIOTHCS apeliTy CyJIeH Ha
MOpPCBhKI BUMOTH. JlucepTailiiHi TOSCHEHHS MOXKYTh CIIYXUTH MPaKTHIHUMH
PEKOMEH/IalIsIMU  [IOAO0 MOJAJBIIOTO PO3BUTKY YKPAiHCHKOIO 3aKOHOJABCTBA 1
NPUBEJEHHS MOro 0 CBITOBUX CTaHAApTIB. Pe3ynbratu JOCHIIKEHHS MOXKYTh OyTH
BUKOPHUCTaHI B HAyKOBIH Ta HaBYAJIbHO-TIEAArOTIYHIN MiSUTBHOCTI, B HAaBYAJILHOMY
mporieci IpU BUKJIaJaHHI HaBYAJIBHUX JUCIUILIIH a00 MPH MiATOTOBIN BiAMOBITHUX
PO3JIUTIB MIJPYYHHKIB Ta HABUAJIbHUX MOCIOHUKIB.

AnpoOauniss pe3dyabTariB aucepranii. Jluceprailito 00TroBOpeHO Ha
kadeapi muBUIBHOrO TpaBa OJEChKOi HAIIOHAJIBHOI IOPUAWYHOI aKajeMii.
3araibHUN OIS CYJOBOI MPAKTUKU MMKOIAIBCHKOI 00JIaCTi CTOCOBHO AapeITy
CyJIeH Ha 3a0e3MeUeHHs] MOPCHKUX BUMOT OyB BUKJIAJICHUM JUCEPTAHTOM Y BUTJIAII
JOTIOBIJII  HAa MDKHApOJHIM HAyKOBO-TIPAKTUYHIM  KOHGEpeHIli Ha TeMmy:
“YI0CKOHAJIEHHS] CHCTEMH MPaBOBOI OCBITH (PaxiBI[iB BOJHOTO TpaHCIOPTY (3a
nigcymxkamu nporpamu  TEMPUS-TACIS)”, saxa BigOynacas B Opnecbkomy
HaIllIOHAJTFHOMY JIEPKAaBHOMY MOPCHKOMY YHiBepcHuTeTi 26 - 27 mororo 2002 poky B
M. Opeci.

[IpobmeMHi MUTaHHS apemTy CyJAeH Ha 3a0e3MedYeHHS MOPCHKUX BHUMOT
JIOTIOBIJIAJIUCS. HA JIBOX TEOPETUKO-MPAKTUYHUX CEMIHApaX, 110 OyJM OpraHi3oBaHi
ropuanaHoro ¢ipmoro “IIpodecionan” (M. KuiB) Ta KOHCAITUHTOBOKO (ipMOIO
“Bepran” (M. KuiB). [lepmuii ceminap Ha Temy “Apemt MOPChKUX CyjaeH. Teopis 1
npakTuka”’ BimOyBcs 25 — 27 xoBTHA 2002 poky; Apyruii cemMiHap Ha TeMy



“Mopceke mpaBo. OcoOnuBocTi 3actocyBaHHs BinOyBcs 18 — 21 BepecHs
2003 poky.

Momnorpadis “ApemiT cyneH 1o 3a0€3MEYEHHI0 MOPCHKUX BHUMOT 3a
3aKOHOJIaBCTBOM YKpaiHu~ Oyna mpena’siBieHa Ha V BceykpaiHChKUT KOHKYpC Ha
Kpaile I0puInIHe BUJAHHS.

Iy6aikanii. OCHOBHI TOJOXEHHS 1 BHUCHOBKM JUCEPTAllIHOTO
JOCHIKEHHSI BUKJIAJ€Hl B OJHINA MoOHOrpadii Ta y ceMu HAyKOBHX CTaTTsX, IO
onyOJ1iKOBaH1 y (paxoBUX BUJIaHHSX, 3aTBepixkeHX BAK Ykpainu.

CTpykTypa aucepraunii BU3HAUY€Ha METOIO 1 3aBJAaHHSM JIOCIIIKEHHS,
MICTUTh BCTYII, TIEPENIK YMOBHUX CKOPOYEHb, TPU PO3ALIM, BUCHOBKU 1 CIHCOK
BUKOpUcTaHux mxepen. [loBHuil oOcsar nucepraiii ckianae 195 cTOpiHOK, CIUCOK
BUKOPHUCTAHUX JKEpen — 16 CTOpiHOK 1 MICTUTh 195 HalimeHyBaHb.

OCHOBHMUM 3MICT POBOTH

Y  Berymi OOrpyHTOBYETBCS — aKTyaJIbHICTh  TEMH  JOCIIIKEHHS,
BU3HAYAIOTHCA MpeaMeT Ta OO0 €KT JOCIHIKEHHS, BU3HAYAIOThCS MOro Mera Ta
OCHOBH1 3aBJIaHHS, HAyKOBa HOBHU3HA, METOJOJOTIYHA Ta TEOPETHYHA OCHOBA
po0OOTH, a TAaKOK BUCBITIIIOIOTHCS MOJOKEHHS, sIKI BAHOCSITHCS Ha 3aXHUCT.

Y nepmiomy po3aiii “IIoHATTS i 3MiCT MOPCHKOI BUMOTH SIK KAaTeropii
HMBLIBHOTO MPpaBa” PO3TJSHYTI METOAMW JOCIIKEHHS, & TaK0X JOCIHIIKYIOThCS
MOpChKa BUMOTa SIK KaTEropisi UBIILHOTO T4 MOPCHKOIO IpaBa, 0COOIMBOCTI, 1110
B1JIOKPEMJIIOIOTh MOPChKI BUMOTH BiJ| IHIIMX HUBUIBHUX MPaB, 30KpeMa BiJl IpaBa
BUMOTH, BHM3HAYalOThCsl BHJAM MOPCHKHX BHMOTI, PO3TJISAJAIOTHCS  [HUBLIBHI
NPaBOBITHOCUHU, €JIEMEHTOM SKUX € MOPChKI BHUMOTH, JOCHIIXKYIOTHCA TaKuW
pPI3HOBUJT MOPCBHKHX BHMOI SIK MOPCBHKI TIpUBLIEi, iX cTaryc Ta mpoOieMu
3aKOHOJIaBUOT0 peryroBaHHs. Po3/i1 CKilaaeThbes 13 YOTUPHOX T1IPO3I1IIIB.

Y  niopozoini 1.1. “0Ozna0 memoouku ma OCHOGHUX MeMOOie
00CNIOMCEHHA NPAB0BO20 THCHMUMYMY MOPCbKUX 6UMO2 mMaA NOPAOKY ix
3abe3neyennsa” PO3KPUBAIOTHCS OCHOBHI METOJM Ta MPUHIUIM METOJOJIOTII, SKi
OyJid BUKOPUCTaH1 y AociikeHHl. [loenHyroThCs Ba MIX0AU — MO3UTUBICTCHKO-
npaBoBUl Ta comiojoriuHui. Ilepmmii BUSBISETRCS B  aHAII30BI YHHHOIO
3aKOHOJIaBCTBA YKpaiHHU, MIKHAPOJHOTO 3aKOHOJIAaBCTBA Ta  MIXKHAPOIHUX
MOPCBHKHX 3BUYAIB, JAPYIHil XapakTEepU3YeThCSd BUBUECHHSIM CYJIOBOI TNPAKTHUKU
OPOTIATOM JIEKIIBKOX JECATUIITh, O3HAHOMIJICHHSIM 3 peaJbHUMH MOMISIMHU, SIKI
B1IOyBajguCs Ha MOpP1 y 3B’S3Ky 3 apeliTamu CyJIeH, Ta BiOOpa)kye BIJIIMOBIIHHMA
3B’A30K MK 3aKOHOJABCTBOM Ta IpakTUKOr. OOpaHi MIAXOAW JOCIIIKCHHS
JTUKTYIOTh BUKOPUCTOBYBAHHS BIJMOBIJIHUX METO/IB, 30KpeMa CIIOCTEPEKEHHS 3a
(dakTaMu MIMCHOI peaJbHOCTI, BUPOOJICHHS MEBHOI TEOpli Ta B MNOJAJIBIIOMY
CXOJIXKEHHS B1J 3arajibHOTO 4O KOHKPETHOTO, TOOTO JO BUCHOBKIB Ta PEKOMEH/ 1AL,
AKI MOXYTb OYyTHM KOPHUCHMMM [JIi TIPaKTUKU mpaBo3acTocyBaHHs. Cepen



METOJAMYHHUX MPUMOMIB BHUKIAACHHS 3MICTY JOCIIKEHHS Ta MOro CTPYKTYpPHOI
no0y10BM 00paHO MOETHAHHS MOCIIIOBHOTO Ta IUJIICHOTO METO/IIB.

Y niopozoini 1.2. “Mopcvka eumoza Ak npeomem UYUBLIbLHO-NPABOBO20
pezynioeanna” PO3KPUBAIOTHCS LUBUIICTUYHO-NIPABOBA MPHUPOJIA, OCOOIMBOCTI
MOPCHKHX BHMOT Ta (OPMYIOTHCS 1X TMOHSTTS. AHalli3 YHHHOTO 3aKOHOJIaBCTBA,
3okpema 3Mmicty KTM VYkpainu, 103BoJiss€ N1MTH BUCHOBKY, 10 MOHSTTA ‘“MOpPChKa
BUMOTA”, MO-TIEpIlle, HAICKUTh JO KOJa CyO €KTMBHUX IUBUILHUX IpaB, a, IO-
Ipyre, MOpPChKa BUMOTA € CAaMOCTIHUM MPAaBOBUM MOHATTSM. [ligkpecmtoeTbces, 110
HNOHATTSA “NpaBO BUMOTHM SIK IMBUIBHOI KaTeropli He 3HAMILIO HaJIEKHOIO
BUBYCHHS B IMBUIICTMYHIN HayIl, HE3BaKalouM Ha Te€, IO TaKl TOHATTS SK
“3000B’s13aHHS’, “TIPABOBIJHOILICHHS Ta ‘‘Cy0’€KTHMBHE IMBUIBHE MpPaBO”, SKI
MOBHICTIO yBi1Opalii KaTEropiro “mpaBo BUMOTH ’, MOCTIMHO 3HAXOISATHCS B IIEHTPI
yBaru HaykoBIiB. [lopsan 13 mum B JiTeparypl 3 MOPCBKOTO IpaBa KaTeropis
“MOpChKa BUMOTa” BUKOPUCTOBYETHCS SIK TOHSITTS, II0 TOTOKHE KaTeropii ~MpaBo
BUMOTH .

AHai3yeTbCsl TPUPOAAa MOPCHKOT BUMOTH y TIOPIBHSHHI 3 IIUBUIBHUM
IpaBOM BHUMOTH 1 POOUTHCS] BUCHOBOK, 1110 MOPChKa BUMOTa Ma€ POJIOBI O3HAKH, SIK1
BU3HAYAIOTh i1 IMBUILHO-TIPABOBY IPUPOTY.

Mopceka BUMOTa Tako>X Ma€ il BIIaCHI 0COOJIMBOCTI, SIK1 BIIOKPEMIIIOIOTSH 1i
BiJI IIMBUILHOTO IpaBa BUMOTM Ta BHU3HAYAIOTh il CaMOCTIMiHE MICIle B CHCTEMI
Cy0’eKTUBHUX MalHOBUX TmpaB. Jlo 0cCOOMMBOCTENl MOPCBHKHX BHUMOTL, IO
BU3HAYAIOTh iX BJIACHY MPHUPOIY, HaJleKaTh, 30KpeMa, Taki: 1) Mopcbka BUMOTa
BUHUKAE y cepi, 1Ka BUKIIOYHO OB’ s13aHA 3 BUKOPUCTAHHAM MOPCHKUX CYJEH; 2)
MOpPCbKa BHMMOTa € KaTeropi€ro CHEllaJbHOTO 3aKOHY 1 3 OIJIsiAy Ha MpaBHiia
CyOCHJIIapHOCTI 3aCTOCYBaHHSI 3arajbHOTO ILMBIIBHOTO 3aKOHY II€ IOHSTTA
IpeBaIIOE HAJ KaTeropisiMU LIMBUIBHOTO MpaBa; 3) MOPChKAa BUMOTA € KaTErOpi€lo He
TUTBKM 3000B’513aJIbHOTO TPaBa, aje i KaTeropiero peyeBoro mpasa, OCKIIBKM BOHA
BUHUKA€E y 3B’SI3Ky 31 CIIOpaMH II0JI0 MpaBa BJIACHOCTI HA CYJHO Ta CIIOpaMH 13
3acTaBU CyjieH; 4) MOpChbKa BUMOra MOBUHHA MaTh Oyjb-sKy (pikcoBaHy ¢opmy,
OCKITBKM  CYJTHO-TIPABOTIOPYIIHWK TMOBUHHE OTpPUMAaTH TMOBIIOMJICHHS  IIPO
3asiBJICHHS JO HHOT'O MOPCHKHX BHMOT; 5) MPAaBOBHM 3MICT MOPCHKOI BUMOTH MOKE
3MIHIOBATHCS B PI3HUX IOPUCAMKINAX B 3aJIEKHOCTI BiJl MICIlS NepeOyBaHHS CY/IHA;
6) BUHUKHEHHS MOPCHKMX BHMOI TOB’Si3aHE HE TUIbKU 13 3alOJISIHHSAM IIKOJIU
CyJHY, BaHTaxy, (GI3UYHUM YH HOPUIAYHUM oco0aM ab0 HaBKOJUITHbOMY
CEepeloBUINly, aje W 3 MOPYIICHHSM LHUBUIBHUX YroJ Ta aAMIHICTPATUBHOIO
3aKOHOJIAaBCTBA B MOPCHKIM MisITTbHOCTI.

Ha ocHOBi po3risiy 0coOIMBOCTEN MPUPOIU MOPCHKUX BUMOT 3pOOJIEHO
JIBa OCHOBHMX BHCHOBKHU. [lepminii — MOHSATTSI MOPCHKOT BUMOTH 1HKOPIIOPOBAHO J0
KTM Vkpaiau 13 MIXKHApOAHOTO 3aKOHOAABCTBA. [[pyruil BUCHOBOK — 3a CBOEIO
IPUPOJOI0 MOPChKAa BUMOTa HE € TIOHATTSM, TOTOKHUM IUBUIBHOMY TPaBy BUMOTH.
Mopcbka BUMOra € CcyO’€KTHUBHUM IHMBIIBHUM IIPaBOM, fKE€ IOCIJIa€ MPOMIKHE
MICLIE MIX MpPaBOM BHMOTM Ta TMO30BHUMHU mpaBamu. lle Take mnpaBo, ske



HAyKOBLSAMM BHU3HAUalocs SK ‘‘IoMaraHHs” abo MpaBo, WIO0 HAJNEKUTh JO
Cy0’€KTHUBHUX IIUBUILHUX IIPaB APYroro mopsjKy

MopCchKOI0 BUMOTOIO BBA)KAETHCS MPABO BUMOTH KPEIUTOPA, IKE BUHUKAE
B TOPTrOBEJIBHOMY MOPEIUIAaBCTBI 3 HOPUAWYHUX (DakTiB, IO TMOB’S3aHl 3
MOPYIIEHHSM OyAb-SIKMX MaWHOBUX YW HEMAaWHOBUX TMpaB KpeauTopa, IIo
3asBIIE€THCS /10 CyHA-TIPABONOPYIIHUKA a00 4O HAUOLIbII 3alHTEPECOBAHOI B CY/IHI
oco0u, Ta SKe MOXKe 3a0e3leuyBaTHCS IIISXOM CYJIOBOTO apemTy CYIeH, IIo
Hajexarb 0co01 abo0 eKCIUIyaTyloThCs HEW, sfKa NpuiHsiIa Ha cele
BIAIIOBIJAJIBHICTH 32 BUMOTOIO.

Y niopo3oini 1.3. “Buou mopcekux eumoz” poO3TISIAAIOTHCS JTyMKHU
PaASHCBKMX Ta CyYaCHMX BYEHHMX, SKI IPOMOHYBaJIM KIAacU(]PIKAIil0 MOPCHKUX
BUMOT. 3a3HayaeThCs, MO0 B HAYKOBIH JTEpaTypi JOCI BIJICYTHS OOIPYHTOBaHa
KJ1acuQikalisi MOPCbKUX BUMOT.

Ilepmy cnpoOy knacudikaiii MOpPCBKUX BHUMOI  OyJio  3p00JieHO
PaASTHCHKUMU HAYKOBISIMH, SIKI PO3AUISUIA BIJIMOBIIABHICTh CYJHOBJIACHUKIB Ha
0cOOOBYy Ta HEOCOOOBY B 3aJ€XKHOCTI BIJ JKEpesl TOTalleHHs Oopry Ta
nepcoHidikaIii cyaeH, KOJu BUKOPHCTOBYEThCS TEPMIiH “HeBHUHHE cyaHO™ (innocent
ship) a6o “Bunne cymuo” (wrongdoing ship). Ilormsau paasHCHKHX YYEHHX TArOTh
MiJICTaBU BBAXKATH, 1110 B OCHOBI MOy BIAMOBIIAILHOCTI CYJHOBIACHUKIB Ha TaKl
BUJIM 3HAXOJIUTHCS MOALT MOPCHKUX BUMOT Ha: a) BUMOTH, 10 3asBIISIIOTHCS 10 Cy/IHA
(ToOTO MO30B IN rem) ta 0) BUMOTH, IO 3asBISIOTHCS JO BIAIOBIAAIBLHOI OCOOH
(ToOTO 1MO30B IN personem).

[IpononyeThca Taka kiaacudikaliliss MOPCHKMX BHUMOT: a) MPUBLICHOBaHI
MOPCBHKI BUMOTH; 0) MOPChKI BUMOTH, III0 BUHUKAIOTH 13 3apPEECTPOBAHOI 1MOTEKU
CyJlHa; B) MOPCbKI BUMOTH, 1110 BUHUKAIOTh 13 PEUEBUX Ta 1HIIMX MalfHOBUX IpaB Ha
CYJIHO UM BaHTaX; I') 3arajibHi MOPChK1 BUMOTH, JIO SIKMX HAJIEKATh yCl 1HII MOPCHKI
BHUMOTH, sIKI HE BXOJSTh 10 MONEPEIHIX TPYII.

Y niopo3oini 1.4. “llonammsa npusineiosanux MoOpPCbKuUx 6umoz”
pO3TJISJAIOTBCA  TNUTAHHS, SIKI  MOB’Si3aHl 13  3aCTOCYBaHHAM B YKpaiHi
MPUBLICHOBAHUX MOPCHKMX BHUMOT. 3ayBaKy€ThCs, IO NPUBLICHOBaHI MOPCHKI
BUMOTH Ta iX O3Haku ycmnaakoBaHi mpaBoM Ykpainu 13 KTM CPCP 1968 poky.
Hanaetbcss mo3WTHBHA OIIHKAa JOCSTHEHHSM PAJISHCHKOI HAyKH, $Ka BIPHO
BU3HAUMJIa I’SITh MPABOBHX O3HAK MPUBIICHOBAHUX MOPCHKHUX BHUMOT, Jana ix
MOHSATTSI, MPH IIbOMY BIPHO BiAMIYAIOCs II0JIO CIEHMIaTIbHOTO CTPOKY JIIi MOPCHKHUX
IPUBLIEIB SK 1X HAWBAXKJIMBIIIOT O3HAKH.

Pa3zom 3 TUM, BIIMIYAIOTHCS HETaTUBHI TEHJCHIIII B MOTJIsA1aX paJsTHCbKUX
BUCHUX III0JI0 MPUPOAM MPUBLUICHOBAHMX MOPCHKMX BHMOI. Takli HeraThBHI
TEHJICHI[IT OyJM COPUNHATI U CyYaCHUMU POCIMCHKUMM Ta YKPAiHCbKUMHU BUYEHUMH.
ITornsau mux BUYEHUX HaA Te, IO, IO-TIepIle, MPUBLICHOBaHI MOPCHKI BHMOTH €
OJIHUM 13 Croco0iB 3a0e3nedyeHHsi 3000B’s3aHb Ta, MO-JAPYTE, 32 CBOEK MPUPOJIOI0
OJIU3bKI 3aCTaBHOMY IPaBy, BBAXAIOThCS MOMUIKOBUMH. 3a3HAYA€THCS, IO Taka
NOMWJIKA BHUILIMBAE 3 HEBIPHOTO TIYMAuy€HHS MPABOBOI JIEKCHKUA MIKHAPOJHHUX



KongeHitit 3 yHi(ikaiii 1essKux mpaBui, ki CTOCYIOThCS MPUBLIEIB Ta imoTek 1926,
1967 ta 1993 pokiB. KoHBeHI11iHI TEpMIHOJIOTIYHI KOHCTPYKIIiT HE MOXHA PO3YMITH
BUKJIFOYHO SIK KOHCTPYKIIiIO 3a0e3mneueHHs 3000B’43aHb. Mopcbka BUMOTA HE MOXKeE
OyTd BOJHOYAC W OCHOBHMM, M aKIIECOPHUM 3000B’s3aHHSAM. J[OBOAWTBHCS, IO
TepMiH ‘‘3a0€3MeUeHHs” B KOHBEHIIMHUX KOHCTPYKI[ISX HEOOXITHO PO3YMITH TakK:
IHCTUTYT MOPCHKHUX MPUB1IEIB 3a0€3MeTy€ 3aXUCT MEeBHUX MOPCHKUX BUMOT IMUISIXOM
BCTAHOBJICHHS Y€PTOBOCTI 1X 3a/I0BOJICHHSI.

[IpuBisIeli0BaHOIO MOPCHKOIO BUMOTOIO BBAXKAETHCS BUMOTA, SIKa BUHHUKAE 3
MalHOBUX TpaB Ha CYJIHO, 3 MOPCHKHMX yTOJ Ta NENIKTIB Ha MOpi, 1Ie BUMOTa,
ICHYBaHHS K01 mepeadadyeHe 3aK0OHOM, MpUBLIET K0T 0OMEXEH1 3aKOHOM Yy 4aci Ta
dKa, y BUMAJAKY Mpea’ sIBJICHHS MO30BY J0 0COOH, 3000B’513aHOI 3a I[IEI0 BUMOTOIO,
Oijyisirae EPeBaXHOMY  33JI0BOJICHHIO Tepell 1HIIMMHU OyIb-SKUMHU, HaBITh
MOPCHKHMH BHUMOTaMH, sIKI BUHHUKAIOTH 13 3aCTaBU MOPCHKOTO CyJHA YU MOPCHKOI
1TTOTEKHU.

Apyruii  po3gin  “llonaTrra 3a0e3neYeHHS MOPCbBKHX BHMOI”
NPUCBAYECHUN JTOCHIIPKEHHIO 1HCTUTYTY 3a0€3l€4YeHHSI MOPCBKMX BHUMOTI, WOIO
CYTHICHUM O3HaKaM, crnoco0aMm 3a0e3MeueHHs Ta BHU3HAYEHHIO MICI LbOTO
IHCTUTYTY B CHCTeMI 3a0e3NeueHHs [MBUIBHUX TMpaB. BHCBITIIOIOTHCS MEXI
3aCTOCYBaHHSI CIIOCOOIB 3a0€3MEeUeHHs] MOPCHKMX BHMOT — TIpUUHATHA ¢opma i
JIOCTATHIN po3Mip 3a0e3neueHHs. Po3iT ckilafaeThes 13 TPhOX MiAPO3ILTIB.

Y niopo3oini 2.1. “3abe3neuennsa MoOpCcbKUX 6UMO2 AK 0COONUBUIL
iHCmumym uyuginibHo20 npaea YKpainu” JTOCHIKYIOTbCS TMOHATTS Ta CYTHICHI
O3HAKW CUCTEMH COCO0IB 3a0€3ME€UYEHHS] MOPCHKUX BUMOT IUISIXOM MOPIBHSIBHOTO
aHajizy 13 CHCTEMOIO CIoco0iB 3a0e3medyeHHs] 3000B’s3aHb. 3a3HAYAETHCA, IO
HoBuit 11K Ykpainu 3actrocyBaB HOBi criocoOu 3abe3reueHHs 3000B’s13aHb Ta 3pOOUB
HepesliKk IUX CMOoco0iB BIIKPUTHM. 3BEpPTAETHCA yBara Ha Te, IO HAyKOBE
dopmymoBaHHss  aediHimii  “3a0e3meueHHs]  3000B’si3aHB’  Ma€  peAaKIiiHI
pPO30ODKHOCTI B MOMISiAAX YYEHUX, OJIHAK OCHOBHUM 3MICT 3a0€3MeyYeHHS
3000B’s13aHb YUEHUMU PO3YMIETHCS O€3 CYNEPEUHOCTEM.

Bu3HauaroTbcsi OCHOBHI CYTHICHI O3HAaKM CHUCTEMH 3a0e3MeueHHs
3000B’s13aHb 1 TEPECHIAYEThCA Taka MeETa: BUKOPHUCTATH iX $IK MOPIBHSUIBHI 3
OCOOJIMBUMM O3HAKaMU CHUCTEMHU 3a0€3MEYEHHSI MOPCHKHUX BUMOT. AHAI3YIOTHCA
0COOJIMBI O3HAKM 1HCTUTYTY 3a0e3leueHHs MOPCHKUX BUMOT. BiacToroeThcs Tesa,
0 cucTtema 3a0e3MeYeHHs MOPCHKUX BUMOT HE € TOTOKHOIO CHCTEMI 3a0e3eueHHs
3000B’s13aHb UM CUCTEMI1 3a0€3MEUEHHS TI030BY.

Mopceke npaBo CPCP He 3Hano 1HCTUTYTY 3a0€3ME€UEeHHS MOPCBKHX
BUMOT 1 3aCTOCOBYBAJIO Y BIJMOBIAHUX IMPAaBOBIJHOCHHAX MpaBUjia 3a0€3MEYEHHS
3000B’s13aHb. €1uHUM BUHATKOM OyB Yka3 Ilpesuaii Bepxouoi Pagu CPCP “IIpo
TUMYACOBI 3aX0/IM MO 30€PEKEHHIO )KMBUX PECYPCIB 1 pErysitoBaHHsI pubabCTBa B
MOPCBKHUX paiioHax, npuiermux a0 y3oepexxs CPCP” Big 10.12.1976 poky, sxuii
nependayaB 3acTOCYBaHHS MpaBUil 3a0e3MedYeHHsT MOPCHKHX BHUMOT y cdepi
MDKHapojHoro pubanbcTBa. [ligKpecmtoeTbes, 10 pajsHChKI HAyKOBIIl HE



BUPIIIWIN TPOOJIeMy B KOMIUIEKCI, HUMU PO3IIISAQINACS JIMIIE OKPEeMi MUTaHHS
CTOCOBHO OKpEMHUX BHUJIB 3a0€3MEUYEHHs YU OKPEMHUX MHUTaHb CYJOBOI MPOUEIYpHU
MIOJI0 apelTy CyJIeH Ha 3a0e3ledYeHHs] MOPChKUX BUMOr. Taki TeHJeHII]
30epiratoThecs 1 B Cy4acHIM YKpaiHCBKIM Ta pOCIMChKiM ITpaBOBid HaYIII.

Bnepmie mnponoHyeTbcs W OOIpYHTOBYEThCA TOHATTS ‘‘3a0€3MEUECHHS
MOPCBKUX BUMOT” SIK CaMOCTI{Ha KaTeropis 1 IK CaMOCTIHA CUCTEeMa, sSIKa OBUHHA
MIPEBAIIOBATH B MOPCHKOMY TTpaBi HaJl CUCTEMOIO 3a0e3MeueHHs 3000B’s13aHb 1 B TOU
Ke Jac He € 11 niacucteMoro. Jlo o3Hak, K1 XapaKTEepU3yIOTh CUCTEMY 3a0€3MeUEHHS
MOPCBHKHX BUMOT K OKPEMY 1 KOMIUIEKCHY CHUCTEMY, 3apaXxOBYIOThCSA TaKl O3HAKHU:
a) METOI0 3a0e3MeUeHHS MOPCHKUX BUMOT € OTPUMaHHS PeajbHOTO TPOIIOBOTO YU
MaiiHOBOro (¢GoOHAY, ICHYBaHHS SIKOTO HE 3aJIeKUTh Yy NOAAIBIIOMY BijJ
HEIJIATOCITPOMOXKHOCTI OOpKHHKA a00 TPEThOi 0COOH, sIka MOpyUusIacs 3a HbOro; 0)
apemT CyaHa € MPOolEeCyaJbHUM 3aC000M, SIKUIl JJO3BOJISIE OTPUMATH 3a0€3MeUeHHS
MOPCBKUX BHUMOI, CYJHO TpH IIbOMY HE BHUCTYMA€ TaKuUM 3a0€3MECUCHHSIM;
B) 3a0€3MEUECHHSI MOPCHKUX BUMOT SIK aKIIECOPHE 3000B’sI3aHHS BUHUKAE HE JIUIIIE 32
YIOJIOK0 CTOPIH, ajie ¥ 3 YXBaJICHHS CyJOM MOCTAHOBH MPO HaJaHHS 3a0€3IMECUCHHS,
TOOTO Take 3000B’s3aHHS YCKJIAJHEHE MPOLECyaIbHUMHU €leMEeHTaMHU; T) ceporo
3a0€3MeYeHHs] MOPCBHKHUX BHUMOT € BHUMOTH, SKI BHHUKAIOTh 13 JIOTOBIPHUX
3000B’s13aHb, 13 MO33J0TOBIPHUX 3000B’S3aHb, 13 PEUEBHUX MpPaB Ha CYAHO Ta 3
BHMOT, III0 MOKYTh BUHUKHYTH B MailOyTHhoMY; A) LIK Vkpainu cTtBopuB OCHOBY
JUIsl YTBOPEHHS OYyJIb-SIKMX CIOCO01B 3a0€3MEUeHHSI MOPCHKUX BUMOT, Y TOMY YHCIII
THUX CIOCO0I1B, SIKI XapaKTEPHI1 JIs TpaBa 1HIINX JIEPIKaB.

[IponioHy€eTbCA BU3HAUEHHSI MOHATTS ‘“‘3a0€3M€4eHHS] MOPCBKHX BHUMOT .
[lin 3a0e3meyeHHsAM MOPCHKHUX BHMOT PO3YyMIETHCS CTBOPEHHS IUIIXOM apelTy
CyJlHa TPOLIOBOTO UM MalHOBOrO (POHIY 3a MOCTAHOBOKO Ta IiJl KOHTPOJEM CYyay
(apOiTpaxy), 3a paxyHOK SIKOTO KpPEIUTOp Ta 1HIII OCOOM, IO MarTh MOPCHKI
BHMOTH JI0 CyJIHa, OTPUMYIOTh peajibHy MOKIIMBICTh 33J0OBOJIBHUTH CBOI MOPYILIEHI
B pe3yJIbTATl €KCIUTyaTallii MOPCHKOTO Cy/HA MaltHOBI IHTEPECH.

Y niopo3oini 2.2. “Cnocobu 3a0e3neuenns MopcoKux eumo2” JIeTajabHO
aHAJI3YIOThCS CIOCOOU, SIKI BXOJMSITh JI0 CUCTEMH 3a0€3MEeUYEeHHSI MOPCHKUX BUMOT.
BBaxkaeTbcsi BIpHUM 3aCTOCYBaHHS MiAXOJY, 3TAHO 3 SKUM JO 3MICTY Kareropii
“crioci0 3a0e3nedeHHsT” BBOAATHCS YC1 KBamidiKalliiHI 03HAKHU.

3ayBaxyeThcs, 1m0, Ha BiamiHy Big LK Vkpainu, KTM VYkpainu He Mae
KOMILJIEKCHOI TPy HOPM IIOA0 3a0e3MeueHHs] MOPChKUX BUMOT. L1 HOpMu (CT. CT.
141, 163, 164, 170, 171, 264, 309, 323, 324, 340, 364) po3cisiHi 110 BCbOMY KOJIEKCY
1 BCTAHOBIIIOIOTH OCOOJIMBI BHUIIQJIKKW 3aCTOCYBaHHSI CHOCOOIB 3a0e3MedeHHs
MOpPChKUX BHUMOT. KpiM I11bOro, HOpMH II0JI0 BHUKOPUCTAHHS OKPEMHUX CIIOCOOIB
3a0€3MEeUEeHHS] MOPCHKMX BUMOI MICTIThCA B 0araTbOX MPOBIJHUX MIXKHAPOJIHUX
KOHBEHIIISIX. CyKyIHICTh I[TUX HOPM 1 CTBOPIOE CHUCTEMY CIOCOOIB 3a0€3MedeHHs
MOpPCBhKUX BUMOT. Ha OCHOBI aHami3y LMX HOPM MPONOHYETHCS Take BU3HAYEHHS
croco01B  3abe3nedeHHss Mopcbkux Bumor: “Ilim crmocobamu 3abe3nedeHHs
MOPCBKHMX BHMOI'  CIIIJT PO3YMITH BCTAHOBJEHI 3aKOHOM, MIKHApOIHUMU



KOHBEHI[ISIMU Ta TMPAKTUKOIO TOProOBEJIHLHOTO MOPEIUIAaBCTBA 3a0e3NevuyBalbHI
3axX0A1 MaHOBOTO a00 TPOIIOBOTO BUIY, SIKI MAlOTh aKIECOPHHUI XapakTep Ta sKi
CIpsSIMOBaHI Ha YTBOPEHHS  BIAMOBIAHOTO  (QOHAY, 3a PaXyHOK SIKOTO
3aJI0BOJIBHSIIOTHCST BC1 MOPYILIEHI 1HTEPECH KPEAUTOpa MIiCIsl BUHUKHEHHS MOPCBHKOI
BUMOTH .

Jlo Takux cmnocoOiB HajexaTh: a) OaHKIBChKA YM 1HIIA TapaHTis; 0) mpaBo
3aCTaBU MEPEBI3HMKA HAa BAHTAX; B) CTpaxyBaHHS BIJMOBIAAIBHOCTI; T') yTPUMaHHS
MEPEBI3HUKOM BaHTaXYy; I) JIEMO3UT; J) MOPChbKa 1MOTEKa; €) rpoloBUil (HOHI; €)
3acTaBa I1MI0JI0 OyJb-SIKUX MOPCHKHX BHMOT. Taki BHAM CHOCO0OIB 3a0e3medeHHs
MOPCHKHX BHUMOI  CTBOPIOIOTH  BIJMOBIIHY CHCTEMY  3a0€3MEuYeHHs, sKa
XapaKTepU3yeThCI TAaKUMH OCOOJIMBOCTSAMHU: 1) He BCl CrocoOu 3a0e3medeHHs
3000B’s13aHb MOKYTh BHUKOPHUCTOBYBATHUCS K CHOCOOM 3a0€3MEYEeHHS MOPCHKHUX
BHMOT, B3araji He BUKOPHUCTOBYIOThCS TaKl CIOCOOU K HEYCTOMKa YM 3aB/IATOK, a,
HallpUKJIaJ, MOpyKa Yy 3aKOHOAABCTBAX OLIBLIOCTI KpaiH OTOTOXKHIOETHCS 13
0aHKIBCHKOIO UM THIIOIO TapaHTIE; 2) B CUCTEMI 3a0€3MEUEHHSI MOPCHKUX BHUMOT
BUKOPHUCTOBYIOTHCSI TaKi CITOCOOH, [0 HE BU3HAYAIOTHCA K CIIOCOOM 3a0e3MeUeHHsI
3000B’s13aHb, 30KpeMa OaHKIBCHKUM YU CYJIOBHH JIETIO3UT, rapaHTis kiyoy P&I, sika
3a 3MICTOM BITYHM3HSHOTO 3aKOHOJIaBCTBAa HE MOKEe OyTH BIJIHECEHA Hi JI0 TapaHTIM
(b1HaHCOBUX YCTAHOB, Hi JI0 MOPYKH; 3) crmocobamu 3a0e3nmeueHHs] MOPCHbKUX BUMOT
MOXYTh OyTH Taki BUAW 3a0€3MeUYeHHs, SIK1 OUIBIIICTIO HAYKOBIIIB PO3IIISIAI0THCS
SK 3aCOOM OMEPATUBHOIO BIJIMBY Ha HECYMIIIHHOTO KOHTPareHTa 3a JIOrOBOPOM.

JleTanbHO aHaANMI3yIOThCS MOTJISAIM HAYKOBIIB Ha KiacHU@ikaliio crnocobiB
3a0€3MeUeHHS] MOPCHKUX BHUMOT 1 MIATPUMYIOTHCS T1 BYEHI, IO KIACU(PIKYIOThH IIi
croco6u Ha 0co00B1 CrTOCOOM 3a0e3MEeUEHHSI Ta PEUEBI.

Y niopo3oini 2.3. “llonammsa npuiinamnoi popmu ma oocmamnpo2o
PO3MIpy 3a0e3neyeHHs MOPCbKUX 8UMO2* NOCTIIKYIOTHCS TOHSTTS MPUHHATHOI
dbopMH Ta IOCTATHBLOTO pPO3MIpPY 3abe3neueHHss Mopcbkux BuMor. Lli nurtanHs
paHillie He pO3TIsAlaliics Hi paAsTHCbKUMU, HIl CydYaCHUMH HAYKOBIISIMU.

Crattsa 546 LIK Vkpainu 3akpiIliroe, 110 Mepeilik crnoco0iB 3a0e3reueHHs
3000B’s13aHb € HEBUUEPITHUM, 3aKOHOM 200 JOTOBOPOM MOKYTh BCTAHOBIIIOBATHCS U
iHm1.  OroBOpIOETHCS, 110 Taka HOBalllsl B IMBUIBHOMY TMpaBl 3yCTpuia
HEOJHO3HAYHY OIlIHKY PI3HMX HAyKOBI[IB - OJIHI BBaXalOTh MPHUITYCTUMOIO
MO>KJIMBICTh ICHYBAaHHSI TaKMX CIOCOOIB, K, HAPHUKJIaJ, 3a0e3rnedyBajibHE MPABO
BJIACHOCTI, 1HII HETATUBHO CTaBJIATHCSA JI0 TMOUIMPEHHS CIOCO0IB 3a0e3nmeyeHHs
3000B’s13aHb 1 BBaXAlOTh, L0 1€ MPU3BOJIUTH JI0 “pO3MHUBAHHSI CAMOTO IMOHATTS
3a0e3nedyeHHs1 3000B’A3aHb. CTBEPIKY€EThCS, IO Ha BIAMIHY BIJI BHUIIEBKa3aHOI'O
IHCTUTYTY IHCTUTYT 3a0€3l€4YeHHSI MOPCHKMX BHMOI Ma€ JBa KpUTEpill, SsKI
BCTAHOBJIIOIOTh MEXI HEOOIPYHTOBAHOMY IOIIMPEHHIO CHOCO0IB 3a0e3nedeHHs
MOPCHKHX BHUMOT. llepmiM TakuM KpPUTEPIEM Ha3MBAEThCA NpHHHATHA (Popma
3a0€e3IeueHHs, APYTUM - JOCTaTHIN po3Mip 3a0e3eueHHs.

CtBepIKyeTbCsl, IO MOHATTS NPUHUHATHOI (QOopMU Ta JOCTATHHOTO
po3Mipy 3a0e3neueHHs 0OMEXYIOTh JESKOK MIpOI0 BOJIIO CTOPIH I10JI0 OOpaHHS



HUMH BIJIIOBITHOTO CIOCO0Y 3a0e3rnedeHHs] MOPChKUX BUMOT. L{i MOHATTS Takox
000B’SI3KOB1 ISl CyZy, SIKHM BUPIIIYE aHAJIOTIYHI MUTAHHS. 3a3HAYA€THCS, IO
CyTT€B1 O3HAKM IUX MOHATH JIO3BOJAIOTH BIAHECTHU iX JO OILIIHOYHUX TOHSTb.
[IpuitnsaTHa dopma BITHOCUTHCSA JO SKICHUX OI[IHOYHHMX IOHSTh, a JIOCTaTHIN
pPO3MIp — JI0 KIIbKICHUX OI[IHOYHUX MOHSATh. CTBEPIKY€EThCS, IO KPUTEPIi 11010
BUKOPHUCTAHHS IMX TOHATH Y TOPTOBEIHHOMY MOPEIUIABCTBI BCTAHOBIIOIOTHCS
MPAKTUKOI MOPEIIABCTBA Ta 1HIIOI JISUIBHOCTI HA MOPI.

Tpertiit po3ain “IIpouecyajibHi 0COOJUBOCTI CyI0BOT0 PO3IJISAY 3asiB
Npo apemT cyjleH Ha 3a0e3neYyeHHS MOPCHLKHX BHMOI” MICTUTh BUKIIQJCHHS
TEOPETUYHUX Ta MPAKTUYHUX MUTAHb, IO CTOCYIOTHCS CYJAOBOTO PO3IIIALY 3asB MPO
apeliT CyJeH Ha 3a0e3leueHHs MOPChKUX BHUMOT. Posrmsgaiorses mpodiieMu
BHU3HAYEHHS IPUPOJU TAKOTO BUY CYJIOBOTO MPOBAKEHHS, MMOHATTS apelluTy CyJIeH
Ta aHAI3Y€EThCS CyA0Ba MPAKTHKA 3 apeIITy CyaeH. Po3ii CKiIagaeThesl 3 YOTUPHOX
M1APO31ITIB.

Y niopo3oini 3.1. “Cyoosa npouedypa in rem AK 3acid0 OmpuUMaHH:A
3a0e3neuyenna” Ha TIJCTaBl aHaNi3y IMOJOXKEHb PUMCHKOTO IpaBa PpPOOUTHCS
BHCHOBOK, III0 ICTOPUYHOIO OCHOBOIO CYJOBOTO NMPOBAKEHHS 3 apellTy CyAeH Ha
3a0e3MeYeHHs] MOPChKUX BUMOT B YKpaiHl € /Bl KOHCTPYKIII PUMCBHKOTO IpaBa.
[epiroro KOHCTPYKIIEO € MO IMO30BiB HA ITO30BU IN rem i mo30BH in personem,
JIPYTroro — “mpaBo Ha 4yKy piu” (iura in re aliena), sike € pi3HOBHJIOM PEUYEBUX IPaB,
110 HE HaJIeXKaTh JI0 IIpaBa BIIACHOCTI.

[Ipy po3risifii ICTOPUYHUX TEHJEHIIT PO3BUTKY CYJOBOTO IMPOBAKEHHS
KOHTHHEHTAJIbHOI €BPOINM BUCIOBIIOETHCS HEMOTOKEHHS] 3 THMH BYCHHUMH, SIKi
BBaXKAarOTh, IO ITO30BU IN €M XapaKTepHi JMIIE JJIsS KpaiH CHCTEMHU aHIJIo-
CaKCOHCBKOTO TMpaBa. 3a Mepioj] CepeIHbOBIUYS Ta HOBITHBOIO Yacy B €Bporii
CKJaJIMCS KiJIbKa CYAOBHMX MPOIEAYp 3 apeiry cyiaeH — “maritime attachment”,
“arrest in rem”, “saisie conservatoire” Ta ‘“conservatory attachment”.
BucnoBntoeTrbcsi BINEBHEHICTh, IO yCl Il CYJIOBI MPOIEAYpPU HE3AIEKHO Bij
HaI[IOHAJIbHUX 3aKOHOJIaBYMX OCOOJMBOCTEM Ta ICTOPUYHUX TPAIUIINA MaIOTh
OJIHAKOBY TPHPOAY, a camMe IPHPOAY IMO30BYy IN rem, ToOTO IO30BY, J€ MicIe
BI/INOBIJ]aya 3aiiMae Cy HO-IIPaBOMOPYIIIHHUK.

CynoBa nporeaypa apemTy CyieH B YKpaiHi € pi3HOBUIOM apelITy CyAeH
in rem. IIpaBo kpeauTOpa HA apemT CyIHa IN FEM € aOCOTIOTHUM IPABOM, OCKUIBKH
Ja€ MOKJIMBICTh KPEAUTOPY (PAKTUYHOTO 3aXOIUICHHS CyJHa Ta HOro mpuMyCOBOIO
npoJlaxy, SKI0 OyAb-XTO HE JacTh 3a0e3leueHHs 3a 3aapemToBaHe cyaHo. Lle
MPaBO BUHUKAE 13 3aKOHY 1 HE 3aJ€XKUTh BIJ MOTOJKEHHS 13 CYJIHOBIIACHUKOM,
nepexiJ] MpaB BJIACHOCTI Ha CY/IHO B MEPIOJ] apEIITy HE € MiJICTABOIO JIJIsi 3BUIbHEHHS
cynHa. CyTHOBIIAaCHUK MOJKE 3allepedyBaTH MPOTH apeITy Cy/IHA JUIIE 3 MIPUBOIY
MOPYLIEHHsI TpoLenaypu, a He 3a (akrtoM apemry. BiamoBinaueM y cygoBOMY
mporieci BHUCTymHae ocoba, sika Mae HaWOUIbIIMKM 1HTEpeC y CyAHI, HaBOJUTHCS
BIJIMOBIIHUM TIPUKIIAJ 3 apemToM Oykcupy “MukonaiB”. Po3risa 3asBu npo aperr
CYJIeH MPOBAIUTHCA 1€ A0 MOYaTKy PO3TIISIY MO CyTl TO30BHUX BUMOT.



Y niopo3oini 3.2. “Ilpouecyanvnuii xapaxmep cy008020 npo6aA0}HCeHHA 3
apewimy cyoeH Ha 3a0e3ne4yeHHs MOPCbKUX 6UMOZ2” BUCIOBIIOETHCA TOTJISI Ha
npoliecyaibHl OCOOJMBOCTI CYJOBOTO PO3TISAY 3adB NPO apemT CyJIeH Ha
3a0€3IeUeHHs] MOPCHKUX BUMOT. 3AiHcHIOEThCs aHainizs HopM KTM Vkpainm y
iXHPOMY CHIBBIIHOLIEHHI 3 IHIIMMH MPOLECYaIbHUMU HOPMaMHU 1 POOUTHCS
BUCHOBOK, 1110 HOpMu KTM VYkpainu npo apemr cyjeH Ha 3a0€31MeUeHHsI MOPChKHUX
BUMOT € CHEIIaIbHUMU MPOIIECYyaAIbHUMUA HOPMaMH, SIKi TOBUHHI MPEBAIIOBATH HaJl
3arajJibHUIMU TpOILECyalbHUMH HOpMaMmu. Ha mijcraBl MOTJsAIB PSYy BUCHUX-
IPOLIECYATICTIB BUCJIOBIIOETHCS AYMKa PO T€, 10 MaTepialibHO-IIPaBOBA MPUPOIa
CIpaB 3 apemTy CYyJIeH CTBOpIOE crenudiky, ska OOyMOBIIOE OCOOJIMBOCTI iX
cynoBoro posrisany. Ilpumyckaerbcs, 1m0 MaTepiaibHO-MPABOBI Ta MpolecyaabHI
O3HAaKH, 1110 HAJIEKHUM YUHOM YMOPSAIKOBaHI Ta MOB’s3aH1 € AMHOIO MPOIIECYaTbHOIO
METOI0, CTBOPIOIOTH OCOOJMBE CyAOBE MPOBAIKEHHS 3 apelry CyJaeH Ha
3a0e3MeueHHs] MOPCHKUX BUMOT Yd apemT cyjaeH in rem. CymoBe IpOBaKCHHS 3
apemTy CyJeH HE TOTOXXHE IMO30BHOMY MPOBAKEHHIO, a TaKOX IHIIMM BHUJaM
CYJIOBUX MPOBAKEHB, 1[0 BCTAHOBJICH] MPOIECYaTbHUMH 3aKOHAMH.

Opnak mopsAx 13 LUM 3ayBaXyeTbCsd, IO Te3a II0AO0 CHEIlialbHOI
npoliecyaabHO1 MPUPOAU apeIITy CYACH HE 3HAXOAUTh IIMPOKOI MIATPUMKH CEpell
BUEHUX, IOPHUCTIB-MPAKTUKIB 1 CyIAiB. HUMM BHUCIOBIIOIOTHCA TyMKH, IO HOPM
KTM Vkpainu HeZOCTaTHHO IJIsi HAJEKHOTO CYJIOBOTO MPOBAHKEHHS 3 aperTy
CyJleH, 10 III HOPMU “HE€ CTUKYIOThCS 13 MpoIlleCyalbHUMH HOpMamu Ta iH. L1
JIYMKH OCIIOPIOIOTHCS 1 MPOIMOHYETHCS CUCTEMHUN MIJIX1]T 010 BUBYEHHS IPUPOIU
HOPM 3 apellTy CYJIeH Ta iX NOJAJIBIIOTO 3aCTOCYBAaHHS B CYJIOBIM MPaKTHULI.

Y  miopozoini 3.3. “llonammsa apewitmy MOpPCbKUX CYOeH Ha
3a0e3neuenHs MOPCbKUX 6UumMo2” OOIPYHTOBYETHCS, 1110 TTOHATTS apellTy CyJeH Ha
3a0e3MeYeHHs] MOPCHKHX BHUMOI HE TOTOKHE TMOHSITTIO 3a0€3MEeUYeHHS] T030BY.
[TopiBHIOIOTBCS JIB1 CYJIOBI MIPOLIEAYPH — apeIlT CyJeH Ha 3a0e3MeueHHs] MOPChKUX
BUMOT Ta apellT MaiHa Ha 3a0€3MEUEHHs] MO30BYy, HAJAE€THCS MOHSTTS apeliTy
MaiHa Ta apeiTy CyIeH.

BuBoauthcs, MO 1HCTUTYT 3a0€3MEUEHHS IO30BY BIJPIZHAETHCS BiJl
IHCTUTYTY 3a0€3ME€UeHHs] MOPCHKMX BHUMOI 3a CBOIMH NUIAMH, 3a BHJaMU
3a0e3MeyeHHsT Ta 3a [MPaBOBUM 3B’SI3KOM MDK 3aapelliTOBaHUM MaiHOM 1
BiJIMOBI1aueM. SIKIIo MeTor0 3a0e3leueHHs MO030BY € TapaHTyBaHHS BUKOHAHHS
pILIEHHS CYly, TO METOI0 3a0€3MeYeHHsI MOPCHKUX BUMOT IIJISXOM apeliTy CYyJIeH €
OTpUMaHHs camMoro 3a0e3medyeHHs (MaiiHa YM TrpomioBoro (oHmy), TOOTO
32apeIITOBAHE CYJIHO HE € 3a0€3MEUEHHSIM I030BY, OCKLJIBKM MAaTH OJHOYACHO 1
CyHO, 1 3a0€3MEeUEeHHS] HEMOXJIUBO. BUIBIIICTh 3BUYAMHUX BHJIB 3a0€3MEUCHHS
MOPCHKUX BUMOT (0aHKIBChbKA rapaHTisi, JEMO3UT, (PIHAHCOBE CTPAXyBaHHS Ta 1H.) HE
MOY€ BUCTYNAaTH BUIaMU 3a0€31€UEHHS TT030BY.

[linTpuMyIOTbCSI AYMKH pALY CYYaCHUX POCIMCBKHUX Ta YKpPaiHCHKUX
BUEHUX, K1 BIJOKPEMIIIOIOTH MPOLEAYPY apeliTy CYAEH BijJ MPOLEAYpH O3Sy
MO30BHUX BUMOT M0 CYTi, 1 MIATPUMYIOTbCS MOIJISIAM Ha T€, 110 apellT CyAEeH Ha



3a0e3MeYeHHs MOPCHKUX BUMOT Mae€ 3a0e3neuyBaibHUM Xapaktep. BBaxkaeTbcs, 110
nopsii 13 3a0e3nedyeHHsIM M030BY B MpaBl YKpaiHU CKIAJAEThCS CHCTEMa 1HIIMX
3a0e3nevyBaJIbHUX 3aX0/I1B, epe0aueHX MPOIeCyabHUM 3aKOHOJaBCTBOM.

AHaI3YIOTHCS MOHITTS “apelmT MaiiHa” B MpOleCyaIbHOMY MpaBi, HOTO
BUJIM Ta (DOPMYIIOETHCS MOHATTA “‘apemiT cyaHa’. IlianaloThCsa KPUTHUIN TOTIISIN
BUCHMX, SIKI JIOC1 BUBOJSITH MOHSTTS apellITy MaiiHa B I[IJIOMY Ta MOHSTTS apeliTy
MaifHa Ha 3a0€3IeUeHHS MM030BY, 30KpPEMA, 13 KaTeropii BUKOHABUOI'O MPOBAJKEHHSI.
PoOutbcsi BUCHOBOK MpO Te€, IO KAaTeropis apemry MalHa y BHUKOHABUOMY
POBA/KEHHI HE MOKE CIIYKUTH OCHOBOIO JJIi BU3HAUEHHS MOHATTS 1HIIMX BUIIB
apelTy MaiHa.

[IponioHy€eThCS MOHATTS apEIITy CyIHA Ha 3a0€3MeUYeHHS] MOPCHKUX BUMOT,
AK€ OXOIUTIOE YC1 BayKJIMBI 03HaKkU. OTXKe, apellT cy/iHa Ha 3a0e3MeYeHHsI MOPChKUX
BUMOT O3HAYa€ 3aTPUMAaHHS CyJHA 32 PO3HOPSIKEHHSIM YITOBHOBAXEHOI'O 3aKOHOM
VYkpaiau cyny un MAK npu TIII Ykpainu y BusHauenomy cynom un MAK npu
TIIIT Ykpainu micii TEpUTOpiaibHUX BOJ| YKpaiHU, K€ IMOB’s3aHE 13 OyAb-SKUM
0OMEXKEHHSIM y MIEPECYBaHHI Cy/IHA B TEPUTOPIATIbHUX BOJAX YKpPAiHU Ta IPU IKOMY
00OMEXYIOTBCS peueBi IMpaBa BJIACHMKA Ta BCIX IHIIMX CYJAHOBJIACHUKIB B 00Cs3I,
BHU3HAYEHOMY CYJIOM YU apOiTpakeM.

Y niopo3oini 3.4. “Oz2nao cyooeoi npakmuku y cnpagax 3 apeuimy cyoeu
Ha 3a0e3neueHHA MOPCbKUX 6UMO2” aHAII3YETHCS CyA0Ba NpakTUKa YKpaiHH
CTOCOBHO apeliTy CyJeH Ha 3a0e3le4eHHs MOPChKUX BUMOr. BucnoBmtoeThes
KPUTHUYHE CTaBJICHHS JO TOTO, IO CyId YKpaiHHW IIOJ0 apemTy CyJIeH in rem He
3acT0CcOBYIOTh HOpMU KTM VYkpainu, a KOPpUCTYIOTbCSI HOPMaMH MPOLECYATBHOTO
KoJiekcy. Takui MiaxiJ MpU3BOJAWTH JI0 MOPYIIEHb MPABWI IMIJICYTHOCTI, OCKUIbKU
MO30BU TMOAAIOThCA 10 Hepe3uAeHTIB. [lo30Bu 3ab0e3nedyroThes crocobamu, He
nepen0ayeHMH TPOIIECYaJbHUM 3aKOHOM (30KpeMa TapaHTisi), 3aMiHa CIocoO0y
3a0e3Me4YeHHs MM030BY CyJaMu MPOBAIUTHCA TAKOX 3 MOPYLIEHHAMH 3akoHy. Cynu
He OepyTh J0 yBaru, 110 3asiBHUKH MEPECIiYIOTh METY HE 3a0€31eUeHHS BUKOHAHHS
PIIICHHS NUIAXOM apemTy CyA€H, a METy OTPUMATH HaJIe)KHE 3a0€3MeUYEeHHS —
0aHKIBCHhKY uH 1HITY rapanTito. [licis orpumanHs 3a0e3MeUeHHs Cyu NPUITUHSIOTh
MPOBAXKEHHS MO CyTl MO30BHUX BUMOT. SkOu cyam 3actocoByBasin Hopmu KTM
VYkpainu, moMuiIok He 0yJio 0.

Y BuCHOBKax OI[IHEHO 3arajJibHUil CcTaH NpoOJeMH, I1ICYMOBAHO
HaWOUIbII BaXJIMBI HAYKOBI Ta TPaKTUYHI pe3yJbTaTH aHai3y I1HCTUTYTY
3a0e3MeYeHHs] MOPChKUX BUMOT IIJISIXOM apemTy cyjieH, chopMyJbOBaHO OCHOBHI
MATAHHS TPAKTUKHU MpaBo3acTocyBaHHsI. OCHOBHUMU 3 BUCHOBKIB € TaKi:

1. Mopchbka BUMOra € ocoOJIMBOIO KaTeropi€ro IMBIJILHOTO MpaBa, IKa Mae
SK IMBUIBHO-TIPABOBl O3HAKM, IO CTaBJIATH 11 B OJAWH PAJ 13 3000B’S3ILHUM
MPaBOM BUMOTH, TaK 1 0COOJIMBI O3HAKHU, K1 BUOKPEMJIIOIOTH ii 13 3000B’13a7IbHOTO
npaBa BHUMOTM Ta BH3HAYaIOTh il BJIACHY TMPUPOIY. 3 TMEBHOTO MOMEHTY
3000B’s13aJIbHE MTPABO BUMOTH B TOPrOBEJIBHOMY MOPEIIABCTBI CTAE€ OOMALAHHAM —



0COOJMBUM Cy0’€KTMBHUM IMBUIBHUM TPaBOM, TOOTO MOPCHKOI BHUMOTOIO.
MopcbKy BUMOTY MOXJIMBO BITHECTH J0 CYO’€KTUBHUX IPaB APYroro MopsiKy.

2. Mopceki BUMOTH KIacHU(DIKYIOThCA Ha TakKi BUJM: a) MPUBLIEHOBaHI
MOPCBHKI BUMOTH; 0) MOPChKI BUMOTH, III0 BUHUKAIOTH 13 3apPEECTPOBAHOI 1MOTEKU
CyJIHa; B) MOPChKI BUMOTH, 1110 BUHUKAIOTh 13 PEYEBUX Ta 1HIIKUX MATHOBUX MPAB Ha
CYJIHO UM BaHTaX; I') 3arajbHl MOPChKI BUMOTH.

3. Jymka oo OTOTOKHEHHS MOPCHKHX TPUBIICHOBAaHUX BUMOT 13
MOPCBKOIO 3aCTaBOI0 (3aCTaBHUM IIPaBOM) € XMOHOI, MOPCHKI TPHUBLICT HE €
cnocoOoM 3abe3nedyeHHs 3000B’si3aHb. llpuBineiioBaHa MOpChKa BHUMOTa €
MOPCHKOIO BUMOTOIO 3 OCOOJIMBUM CTaTyCOM.

4. TacTuTyT 3a0€3MeUYeHHs] MOPCHKHUX BUMOT Ma€E CBOT OCOOJIMBI O3HAKH, SIKi
BIJIPI3HAIOTH MPABOBY MPHUPOY LIBOTO 1HCTUTYTY BiJ MPaBOBOI MPUPOIN IHCTUTYTY
3a0e3ne4eHHs] 3000B’513aHb 1 MPOLECYaTbHOTO 1HCTUTYTY 3a0€3ME€UEHHsI MMO30BHUX
BHUMOT.

5. Cnocobu 3a0e3nedyeHHsT MOPCHKUX BUMOI CTBOPIOIOTH BIJIMOBIAHY
CUCTEMY. 3aCTOCOBYIOTBCSI TaKl CHOCOOM 3a0€3MEUEeHHSI MOPCHKHX BUMOT:
a) OaHKIBCbKAa YM 1HINIA TapaHTis; O) MpaBO 3acTaBU TMEPEBI3HUKA Ha BaHTAX;
B) CTpaxyBaHHs BIAMOBINANBHOCTI; T) YTPUMaHHS TIEPEBI3HUKOM BaHTaXY;
I) IETO3UT; J1) MOPChbKa 1MoTeka. ICHye MOXXIJIMBICTh BUKOPUCTAHHS i IHIIUX, HE
TPAIULIIMHUX YU MEHII TPAAUIIMHUX, CIIOCOOIB 3a0e3MeUeHHs] MOPChKHX BUMOT.

6. Kareropii npuitHsITHOI pOopMU Ta TOCTATHHOTO PO3MIpPYy 3abe3meueHHs
MOPCHKHX BHMOT HajeXaTh JO THX IMOHATH, SKI MPUAHATO BBAKATH OI[IHOYHUMH
MOHSATTSAMH.

/. ApemiT cyaHa JO3BOJISIE KPEAUTOPY MO0 PO3TISAY IO CYTi MO30BHUX
BUMOT OTpPUMATH 3a0e3MeUYeHHs CBOIX I1HTEpeciB Ta 3a0e3MeYuTH HaMCKOopilie
micisicyioBe npuMycoBe BukoHaHHs. CydacHa mpoleaypa apelTy CyAeH 3a CBOEIO
IPUPOJIOI0 € HE IO 1HIIE, sSK action in rem, TOOTO M030B J0 peui. Came Taky
MpouEaypY 3 ycima ii ocoonuBocTsamu 1 Bu3HauuB Briepiie KTM Ykpainu.

8. CTBepaxyeThcs, 10 MmigcTaB BU3Hauatu Hopmu KTM VYkpainu 1mono
apellTy CyJieH Ha 3a0e3Me4YeHHS] MOPCHKHMX BUMOT SK CHEIliajdbHI MpOlleCcyalbHI
HOPMH IIUIKOM J0CTaTHBO. CrelianbHi HOPMHU, SIKI HAJIEAKHUM YUHOM YTOPSJIKOBaH1 y
BIJITOBIJIHI CUCTEMHI MIAPO3JIIN Ta SIKI TMOB’Si3aHI MDK COOOK €IMHOI0 IUIIIO
NPOBAKEHHS, CTBOPIOIOTh CAMOCTIMHUN BUJ CYIONPOBAIKEHHS, a caMe€ — CYy/I0BE
NPOBAKEHHS 3 apelTy MOPCHKUX CyJE€H Ha 3a0e3MeueHHS MOPCHKUX BHMOT YU
apeluT MOPCHKUX CYJIEH in rem.

9. 3BepratoTh Ha cebe yBary HEJOCKOHAIICTh 3aKOHOJIaBCTBAa YKpaiHU 3
aperTy CyJeH Ha 3a0e3MedeHHsT MOPCHKUX BHUMOT Ta CYTTEBI MOMUJIKHA B CYIOBIH
MpakTUIli B MbOMYy TWTaHHI. Jlmsi Toro, mo0 yCyHYTH TpPOTaJuHU B YHUHHOMY
3aKOHOJIABCTBI YKpaiHW 1 TPUBECTH CYIOBY MPOIEAYypPYy 3 apemTy CYyAeH Y
BIJIMOBIJHICTh JI0 IIMPOKO BIJOMHUX MPABHUJ, MPOIMOHYETHCS BHECTU TaKi 3MIHU JO
YUHHOTO 3aKOHOJABCTBA YKpaiHM — BU3HAYUTHU TMOPSAJOK MPUMYCOBOTO IPOJAKY
CYyJIeH; BCTAHOBUTHU CTPOKH 3BEPHEHHS JI0 CyAYy UM apOITpaxy MIiCas OTpUMaHHs



3a0e3MeUYeHH; HOPMATHBHO 3aKpIMUTH ITJCYAHICT, CHpaB cyldaM YKpaiHu 3a
MICIIEM 3JIIMCHEHHSI apellTy CyJieH Ta 1H.
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JlucepTarlito IpUCBIYEHO JOCIIHKEHHIO aKTYaJbHUX MPOOJIeM ITUBLUILHOTO
Ta TMPaKTUYHOTO XapakTepy, IO MaloTh BIJHOMICHHS [0 apemTy CYyJIeH Ha
3a0e3MeueHHsT MOPChKUX BUMOT. B nuceprariii Haga€eThCs MOHSATTS MOPCHKOT BUMOTH,
JOCIIIJIKYETHCSL iXHI TPaBOBI OCOOJIMBOCTI Ta BIMIHHOCTI BiJ| IHIIUX CYO’€KTUBHUX
[MBUIBHUX TIpaB, OOTPYHTOBYETHCS TAKOX Kiacudikailiss MOpchbkux BuUMoOr. Hamana
pPO3IIMPEHAa XapaKTEePUCTHKA NPUBUICMOBAHUX MOPCHKHUX BHMOI SIK OCOOJIMBOIO
MiBUly MOPCBKHMX BHUMOT, HajaHe iXHE TOHATTA. Po3risiHyTa cucrteMa crocoOiB
3a0e3neYeHHs] MOPChKMX BUMOT Ta iX BHJIM, MPOAHAJII30BAHO O3HAKH, II0 TOTOXHI
cucTeMi 3a0e3nedeHHs 3000B’A3aHb, Ta O3HAKH, 110 BIPI3HIIOTHCS BiJl €T CUCTEMH.



BceraHoBmtoeTsesl, 10 CHocoOM 3a0e3NMedYeHHs] MOPCHKUX BHUMOT  OOHMPaIOThCS
CTOPOHAMHM TI1J] KOHTpOJIeM cyny. JIoBOAWTHCS, 10 JOCTATHIM PO3MIp 1 MpUWHSATHA
(dopMa 3a0e3neueHHs] MOPCHKUX BUMOT € OLIHOYHUMH KpUTepiiMu. DopMyITHOeThCS
BHUCHOBOK, IO 3a0€3MeYEHHsI MOPCHKUX BUMOT OTPUMYETHCA B CYJOBOMY TMOPSAKY,
SAKUN SIBJISIE COOOK0 OCOOJIMBHI BHJI CYJIOBOTO TNMPOBA/KEHHS B YKpaiHl 1 KM 3a
CBOEIO TIPUPOJIOI0 € TI030BOM IN rem. HaBomuThes 1 aHami3y€eThCsl CyZ0Ba MPAKTHKA 3
apeluTy CyZieH B YKpaiHi.

Knwuosi cnoea: Mopcbka BUMOTra, NpUBLICHOBaHA MOpPChbKAa BHMOTA,
3a0e3MeYeHHs] MOPCHKUX BUMOT, CIIOCOOU 3a0€3MeUeHHs MOPChKUX BUMOT, HAJIEKHE
3a0e3MeYeHHs] MOPChKUX BHUMOT, apellT CyJeH Ha 3a0e3MeYeHHs] MOPChKUX BHUMOT,
aperT in rem.
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ceMelHOe MpaBO; MEXIYHApOJHOE dYacTHoe mpaBo. — Onecckas HallMOHAJIbHas
ropuauueckas akaaemus, Oxecca, 2005.

Jluccepraisi  MOCBSIIIEHA  MCCIIEIOBAHMIO  aKTyalbHBIX  IPOOJIEM
IpakIaHCKO-TIPABOBOTO U MPAKTHUUYECKOTO XapaKTepa, OTHOCAIIUXCSA K apeCTy CYJIOB
B oOecrieueHre MOpPCKUX TpeOoBaHuW. B nuccepraiiuu gaeTcs MOHATHE MOPCKOIO
TpeOOBaHUs, HCCIEAYIOTCS €ro IMPaBOBblE OCOOCHHOCTHM M OTJIHMYMS OT HHBIX
CyOBEKTUBHBIX TPAXKJIAHCKUX IIpaB, a Takke OOOCHOBBIBAeTCS KiaccU(pUKaIuUs
MOpCKUX TpeOoBaHui. J[aHbl pa3BepHyTas XapaKTEPUCTUKA MPUBHIETUPOBAHHBIX
MOPCKHUX TpeOOBaHMI Kak 0COOCHHOTr0 MOJABUAA MOPCKUX TPeOOBAHUM, NX TIOHSITHE.
PaccmoTtpena cucrema crnoco06oB oOecreueHrus MOPCKUX TpeOOBaHUNM U UX BU/IBI,
MpOAHAIU3UPOBAHbl  MPHU3HAKW,  TOXKJIECTBEHHbIE  CHUCTEME  OOecredeHus
00s13aTeNIbCTB, U MPU3HAKHU, OTJIIMYAIOLIHUECS OT ITOM CUCTEMbI. Y CTaHABIMBAETCA,
YTO CIOCOOBI OOecreYeHruss MOPCKHX TpeOOBaHUU BHIOMPAIOTCS CTOPOHAMU O]
KOHTpoJieM cyJa. [loka3pIiBaeTcsi, 4TO JOCTATOUHBIA pa3Mep U Haiexaias ¢hopma
oOecrieueHUsI MOPCKUX TpeOOBaHUU  SBJISIOTCS  OLEHOYHBIMH  KPUTEPHUSMH.
dopMyaupyeTcs BBIBOJA, UYTO OOECIEeYeHHE MOPCKUX TpeOOBaHUM MOJydaeTcs B
CyleOHOM  TOpsIIKE, KOTOpBIM  MpeacTaBiser  co0oil  OCOOCHHBIA  BHI
CYJIOTIPOU3BOJICTBA B YKPAaWHE M KOTOPBIH MO CBOCH MPHUPOJIE SBISETCS MCKOM IN
rem. IlpuBomuTcss W aHaNU3UpyeTCsl CyJeOHas MpPAaKTUKA IO apecTy CYAOB B
Yxkpause.

Knwuesvie cnosa: mopckoe TpeOOBaHHE, MPUBUIECTUPOBAHHOE MOPCKOE
TpeOoBaHue, 0OeCIeueHne MOPCKUX TPeOOBaHUM, CIIOCOOBI 00ECTIEYEHUSI MOPCKHUX
TpeOoBaHUM, HajIekallee oOecredyeHue MOPCKUX TpeOOBaHUM, apecT CyJIOB B
obecrieueHre MOPCKHUX TpeOOBaHUM, apecT In rem.



SUMMARY

Brylyov A. A. Arrest of vessels on security of maritime claims (civil
aspects). — Manuscript.

Thesis in candidacy for a degree in legal sciences, speciality 12.00.03 —
Civil Law and Civil Procedure; Family Law; International Private Law. — National
Academy of Law, Odesa, 2005.

This Thesis focuses on theoretical and law-enforcement problems
involving civil aspects of arrest of vessels on security of maritime claims in Ukraine.
The whole set of problems ranging from the cause of arrest to analysis of court
jurisdiction in Ukraine has been examined.

The author analyses civil nature of maritime claim and its peculiarities that
differentiate maritime claim from other civil claims. The character of such
peculiarities is determined by the scope of maritime claims and by means of
regulatory control. Maritime claim is a category of law of obligation and of law of
property as well. In virtue of different national jurisdictions maritime claim can have
various legal content. Maritime claim arises mostly at the moment when civil law is
infringed, and from that very moment the creditor is entitled to arrest the vessel.
These and other peculiarities justify the conclusion that maritime claim is subjective
civil right of second-order or ‘pretension’ and allow to draw the content of the
category.

Classification of maritime claims in the works of other scholars is
analysed. Basing on it the author gives his classification.

Special attention is given to the features of maritime liens. The dissertator
criticizes the position of scholars who reduce the concept of maritime privileges to
conception of mortgage. The author considers the translation of Convention on
Maritime Liens and Mortgages of 1993 in Ukrainian incorrect, what results in
matching of ideas of maritime privileges and maritime mortgages and their
legislative consolidation in contravention with the Merchant Shipping Code of
Ukraine. The dissertator is the first in Ukraine who gives a wording of maritime lien
basing on the provisions of the Merchant Shipping Code of Ukraine and
international conventions.

Set of problems related to the peculiarities of security of maritime claims is
also analysed. The author justifies and proves that methods of security of maritime
claims form a special system non-identical to the system of enforceability. The
peculiarities of the system of security of maritime claims have been studied. The
system incorporates: 1) purpose for obtaining security (formation of factual
monetary or property liability fund); 2) the moment when accessory obligation
arises, which moment mostly related to the court order; 3) scope of security of
maritime claims (both contractual claims and tortuous claims, claims in rem and any
other claims that may arise in the future are secured).

The author examines methods of security of maritime claims and gives
their classification. It should be noted that the system of security of maritime claims



includes the methods non-existing in the system of enforceability. Methods of
security of maritime claims include: a) bank and any other guarantees; b) maritime
mortgage and “hypothéeque”; c) detention of vessel and cargo; d) insurance; e) bank
and other deposit. The author stresses the significance of the vessel in determining
the methods of security of maritime claims.

The dissertator believes that the categories “sufficient security” and
“satisfactory form” are the criteria that limit the will of the creditor and debtor and
are compulsory conditions in determining method and amount of security of
maritime claims in court. Analysing the court jurisdiction the author concludes that
sufficient amount and satisfactory form of security of maritime claims serve as
criteria of assessment. The Court has adjudicative power to determine amount and
the form of security whether the sides fail to agree.

The author proves and justifies that the court proceedings of claim
concerning arrest of vessel on security of maritime claims in Ukraine is the claim in
rem, where the defendant is substituted with the “wrongdoing ship”. Comparative
analysis of analogous court proceedings in various countries is given. The author
proves that the creditor’s right for arrest of vessel on security of maritime claims is a
variety of special property right. Provisions concerning procedure of proceeding of
claim are contained in the Merchant Shipping Code of Ukraine, and international
conventions, therefore the author concludes that the nature of these provisions
makes them special rules of procedure that prevail upon common rules of Code of
Civic Procedure and Code of Economic Practice of Ukraine. Hence the author
concludes that the court proceedings of claim of the arrest of vessel have a separate
nature.

Arrest of vessel is not a security of maritime claims, its purpose — to obtain
due security - guarantee, deposit, etc. One can not have both the vessel and security
at a time. The author believes that security of maritime claims is non-identical to
security of the claim. The author gives classification and concept of arrest of vessel
on security of maritime claims.

The author is the first in Ukraine who analyses court proceedings
concerning arrest of vessels on security of maritime claims and points out substantial
errors. The author criticizes the fact that Ukrainian courts do not use or misuse
provisions of the Merchant Shipping Code of Ukraine that govern judicial procedure
of arrest of vessels on security of maritime claims.

Key words: maritime claim, maritime lien, security of maritime claims,
methods of security of maritime claim, sufficient security of maritime claims, arrest
of vessels on security of maritime claims, arrest in rem.
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