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TOWARDS THE DESIGN OF A SYSTEM OF PUNISHMENTS
IN INTERNATIONAL CRIMINAL LAW

A retrospective glance at the history of the fairly vigorous pace of development
of modern international criminal law reveals a highly inquisitive observation, or rather,
perhaps, even a relatively alarming trend of a steady tendency towards a systematic
expansion of the range of the most grave unlawful acts that must be promoted to the
level of international crimes [1, p. 501, 521] and, at the same time, gradually shrinking
the list of the already sufficiently limited pool of punishments [2, p. 16-17] that, even
if hypothetically, should be imposed on perpetrators of the atrocities.

Against the backdrop of vociferous calls for the extreme need of dire necessity
of recognition of torture as a separate and distinct international crime [for more
details, see e.g.: 3; 4], as well as ecocide as a “fifth crime” under international law [5, p.
273], there are growing demands for an equally radical abolition of the death penalty
as a form of punishment for dreadful atrocities [6, p. 28] not so long ago, and more
recent appeals for at least the establishment of certain restrictions on the use of life
imprisonment as an ultimate type of penalty for the crimes against international law
(7, p. 75; 8, p. 5].

And if the campaign to enlarge the scope of the policy of eliminating impunity,
albeit by means of drawing attention to the urgency of combating what in its inner
parameters, one way or another, can be equated with international crimes, in many
respects, precisely in the matter of the degree of gravity of some of the acts [9,
p. 659] and feasibility of obtaining the “status of international” is perceived as more
than reasonable, in terms of what is transpiring with the severity of punishment [10,
p- 806, 809] arises only, at the very minimum, bewilderment.

It is boastingly, widely and frequently proclaimed that at the heart of the latter’s
argument is “human rights” en masse [11, 227-228]. Yet how did it ever get to this
point? Since what time did the expectation of just punishment become a violation
of human rights? When was the moment lost in which the collective unconscious is
so deeply concerned with the unacceptability of this or that kind of penalty, rather
than adequately punishing those who commit unimaginable atrocities? How can such
a scenario be matched with well-intentioned measures to prioritise the protection of
the victims of such horrific crimes?

It is simply unthinkable. Since when has the community become puzzled not
with the problem of constructing a hitherto absent clear, precise and rigorously
structured system of punishments for international crimes (even if a theoretical
model), but over the issue of how justice is not supposed to be harsh in such cases [12,
p- 3]. Or, to put it another way, the identification of human rights with leniency. More, a
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condescension that verges on connivance. The one, which M. B. Harmon and F. Gaynor
referred to as “inexplicable and unduly”, while rightly emphasising that .. extremely
lenient sentences should, in general, be avoided; a slap on the wrist of the offender is a
slap in the face of the victims ..” [13, p. 683, 684, 711]. And it really does.

Thus, in our perceptions, what has recently often been perversely understood
as humane” is presently shifting the focus away from what is truly crucial - the
imposition of deserved and appropriate punishment on international criminals. So,
instead of soul-crushing narratives of sublime benevolence, the agenda has to be on
designing a consistent and coherent system of penalties and sentencing guidelines for
international crimes that is as much understandable, as organic, and based on the best
practices of the functioning of international criminal justice bodies. And the starting
point of this process is Nuremberg.
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Manyinosa Kamepuna Bikmopiena
Haujonanvnuti ynisepcumem «Odecvka 10pudu4Ha axademis,
doyenm Kagedpu MiHHAPOOHO20 Ma EBPONELICLKO20 NPAsd,
Kanoudam 10PUOUUHUX HAYK, OOUeHM

IOPYICIVKIIINHI TA HOPMATUBHI ACITEKTU MIDKHAPOTHO-
ITPABOBOTO 3AXVICTY HEITIOBHOJIITHIX Y KOHTEKCTI
3BPOMHUX KOH®JTIKTIB

36poitHi KOH(IIKTY Cy9acHOCTI, HE3BOXKA0YNM HA PO3BUTOK MDKHAPOJHMUX MeXa-
Hi3MiB 3am00iraHHs Ta PeryIOBaHHA BOEHHMX [iil, IPOXOBXYIOTh 3a/UIIATUCA Of-
Hi€I0 3 OCHOBHUX 3arpo3 JyIsl JOTPUMAHHS IIPaB JIFAMHY, 0COOINBO 100 HabiIbII
YPas/IMBMUX KaTeropiii Hace/leHHA — [iiTeil. B yMOoBax BOEHHOro 4acy fiTH 3a3HAIOTh
MHOXVMHHVX BUJIiB HACU/IbCTBA, BTPAYaloTh JOCTYII IO OCBiTH, MEINYIHOI OIIOMOTIH,
XKUT/IA Ta {HIINX COLia/bHMUX OJIar, CTAIOYM >KepTBAMU IPUMYCOBOTO IepeMilleHHs,
eKCIUTyaTaljii Ta, B OKpeMIX BUIIAJIKAX, YIacTi y 30poitHUX pOpMyBaHHSAX.

3a JaHuMMM MDKHApOJHUX OpraHisariiil, JecATKY TICAY AiTeil y BCbOMY CBiTi 6ymn
HACWU/IBHO 3a/lydeHi 0 AisnbHOCTI 036poeHnx popmysanb. [IpnbmusHo 250 Minbiio-
HIB JiTell MPOXXMBAIOTh HA TEPUTOPIAX, OXOIUIEHMX 30poitHuMu KoHpikTamu. He-
IIOBHOJIITHI He JIMIIe BUKOPUCTOBYIOTBCA AK CONJIATH, ajie i 3MyLIeHi BUKOHYBaTyU
¢yHkuii iHpopmaropis, TOCUIBHNX, MAPOJAEPIB, LIMUTYHIB, a TAKOXK CTaBATH XKEePTBa-
MI TPYHOBOI eKCITyaTallii, JOMaIllHbOIO HACU/IbCTBA Ta CEKCYaIbHOIO pabcerBa. Taka
MpaKTUKa IPybO MOPYIIye OCHOBOIIONIOXHI MIXXHAPOJZHO-IIPAaBOBI HOPMHU Ta CTAHO-
BUTD CEPI03HY 3arpo3y GisaudHOMY i HCHXIYHOMY 3TO0POB IO AiTell, IXHbOMY PO3BUTKY
Ta MaitbyTHbOMY [1].

Y BiAmoBifp Ha Il BUK/IVKY MDKHAaPOJHE CIIIBTOBAPICTBO PO3POOMIIO HU3KY Ipa-
BOBUX MEXaHi3MiB, IOKIMKAHMX 3a0€3MeYNTN 3aXMUCT AiTeil MiJ 4ac 30pOiTHMX KOH-
¢nixris. 3okpema, Kousennis OOH mpo npasa autuan [2] Tta i GakyabraTuBHMI
IIPOTOKOJI IIOAO YYaCTi AiTell y 36poitHIX KOHGIIKTAX IIPAMO 3a60POHAITh BUKOPU-
craHH: 0cib, siKi He focsrmm 18-piuHoro BiKy, y 36poitaux ¢popmysanusx [3]. Kpim
toro, YKeneBcoki kouBeHnuii [4] Ta JogatkoBi mpoToKo/u [5] K0 HUX BCTAHOBIIOIOTDH
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