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4. HayxoBo-mpakTuunuii KomeHTap KpuminanpHOro Kopexcy Ykpainm. 3-Te
BUJ,., Ilepepo6. Ta fOIOBH. / 3a pef. M. I. Menbuuka, M. 1. XaBponioka. Kuis: ATika,
2005. 1064 c.

KirouoBi cnoBa: KoHTpabaH/a, KpMMiHaIbHA BifITIOBIaTbHICTD, 06’€KT KOHTPAaOaHAN, IPefMeT
KOHTPabaH/M, Cloco6M KOHTPpabaH/ M, HAIIPAMKI BJIOCKOHA/ICHHS.
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smuggling, areas of improvement.

Ienamoe €ezen €szenosun
Hauyionanvnuii yrisepcumem «Odecoka 0puduuta akademisi»,
acnipaum kageopu KPUMiHanIbHO20 NPasa

YXUEHHA BIJI IPUNHATTA HA BINCbKOBY CITY)XBY
3A KOHTPAKTOM

B ymoBax BiltHU fiep)kaBa CTUKHY/IAcsA 3 HEOOXiHICTIO OLEpaTMBHOTO JOYKOMII-
nexTyBaHHsA 36porHux Cun depes medinur mobimisamiriHoro pecypcey. 08.05.2024p.
npuitHATo 3akoH Ykpainu «IIpo BHecenns 3min go Kpuminanbnoro, KpuminanbHoro
IIPOLIeCYaIbHOTO KOZIEKCiB YKpaiHyM Ta iHIIMX 3aKOHOZIaBYMX aKTiB YKpaiHM LIOfI0 3a-
IIPOBA/PKEHHSA IHCTUTYTY YMOBHO-/JOCTPOKOBOTO 3BiIbHEHHS oci6 Big, Bin6yBaHHH no-
KapaHH:A /1 6e3rocepesHboi ix y4acTi B 000poHi KpaiHn, 3axucTi ii He3aIeXXHOCTI Ta
TEPUTOPia/IbHOI LiMiCHOCTI», AKMM PO3IIMPEHO IepeiK BU/IB 3BiI/IbHEHH: Bif IIOKa-
PaHH: 3a PaXyHOK BBEIEHH:s HOBOTO BUAY — CT. 81-1 — «IIij yac mpoBefeHH:A Mobii3a-
1ii Ta/abo fii BOEHHOTO CTaHy 0 oci6, aki BiJI6yBaIOTb TIOKapaHHA y BUJL 00OMe>XeHHSA
BOJIi 260 1030aB/IeHH: BOJII Ha IIEBHUII CTPOK, CYJOM MOXKe Oy THU 3aCTOCOBAHO YMOB-
HO-JJOCTPOKOBE 3BI/IbHEHHSI J/Is IPOXOPKEHHSI HYMMU BiiICbKOBOI C/Ty>KOM 32 KOHTpaK-
tom» [1]. B. I. TroTioriH Ha3MBa€ Iieil 3aKOH 3aKOHOM «BOEHHOTO 4acy, METOI0 SIKOTO €
3a0e3MeyeHHs MOXK/IMBOCTL NIPOXOJPKEHHs BiliCbKOBOI c71y>1<61/1 TUMU 0cobamu, SKi B
MMHYJIOMY XO4a i IIOPYLIM/IN 3aKOH, ajle 0KAITh IPUITHATU 6e3[0CepPefHI0 YIacTb
B 000pOHi KpaiH, 3axucTi ii He3a/lIeXHOCTI Ta TepUTOpiaabHOI LimicHOCTI» [2, ¢. 52].

besnepeuno, iHCTUTYT yMOBHO-/IOCTPOKOBOI'O 3Bi/TbHEHHA MI/Is BiliCbKOBOI CITyX-
Oy po3IIMPIOE KOO OCi0, sIKi MOXYTb OyTU 3ajIydeHi IO 3aXMCTy He3aJIeKHOCTI Ta
TEPUTOPia/IbHOI LI/TICHOCTI HAIIOI JIep>KaBM, O3BO/AKYY 3aTy4UTH IO IIbOTO pe3epB
0cib, 110 BKe IepebyBaIOTh I1ifi KOHTPOIeM fepxaBu. [Ipy 3acToCyBaHHI YMOBHO-10-
CTPOKOBOTO 3Bi/IbHEHH: Bif BiOyBaHHs NMOKapaHH:A I IIPOXOKEHHS BiiICbKOBOI
CIIy)K6I/I Bi,u6yBaeTbcs{ 3MillleHHsA aKLEeHTy Ha pecoliaji3allilo 4epes3 CYCINIbHO KO-
PUCHY [iANBHICTD Ta CTBOPIOIOTHCA YMOBU [ BiJHOBJIEHHSA COL{ia/IbHOTO CTaTyCy
3aCyIPKEHOr0, OCKi/IbKI 0co6a He IPOCTO 3BITBHSIETHCS Bijj TOA/IBIIOTO Bi,t[6yBaHHH
[OKapaHHsA, @ BUKOHYE CYCII/IbHO 3HAYYIUIT 000B A30K.

OnHOYaCHO 3 BBENEHHSIM YMOBHO-JOCTPOKOBOTO 3Bi/IbHEHHs Bif BinOyBaHH:
HOKapaHHA JyIA IPOXOKEHHs BilIcCbKOBOI C/y»01 3akoHOM YKpaium Bif 8 TpaBHA
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2024 p. Ne 3687-IX BBeeHO HOBMII CKJIafL 3/104MHY, tepenbadennii ct. 336-2 KK Ykpa-
THY. BifnoBigHO 0 BKa3aHOI HOPMY NOKAPAHHIO y BUAL 11036aB/IeHHs BOJII Ha CTPOK
Bifl I'ATH [0 eCSITU POKIB mifymsarae ocoba, sika IIif 9ac mpoBefeHHs Mobimisanii Ta/
a60 71ii BOEHHOTO CTaHy 3Bi/IbHEHa YMOBHO-/JOCTPOKOBO Bijj BifOyBaHHA ITOKapaHHA
IJI TPOXOIPKEHHSA BilIChKOBOL CJIy>K6I/I, Ta fIKa «yXWIAETbCA BiJj IPUITHATTA Ha Bili-
CBbKOBY CITy»0y 3a KOHTPaKTOM». BBefleHHA TaKoi MificTaBu KPMMiHa/IbHOI BifllIOBi-
TAIbHOCTI BUKIMKA€ CYMHIBY Ta CaMe MUTAHHA JNOLIBHOCTI KPYMiHA/IbHOI BiflTIOBi-
TANbHOCTI TYT € JUCKYCIIHUM.

SAcennupkuit 0. I, gocmimxyouy NuTaHHA YMOBHO-JOCTPOKOBOTO 3Bi/IbHEHHSA
Bif BiOyBaHHS ITOKapaHHS ISl IPOXOMKEHHs BiJICHKOBOI CIIY>KOM, 3ayBaXKMUB, 1[0
«BIJITIOBi/THO 1O Cy[OBOI CTaTUCTUKM, 3 YepBHA 2024 poKy 1o motunit 2025 poKy TaKoX
6y1o 06/1ikOBaHO /INIIe OffYH BUNA/IOK BUMHEHHA KPUMMiHaTbHOTO MPaBOMOPYIIEHHH,
nepen6adenoro ct. 336-2 KK Ykpaiun» [3], mpu 1jpoMy 3BepTa€ yBary Ha Te, I[0 «Taki
CycniibHO Hebe3MeqHi JisTHHS BiOYBalOThCs BKe ITic/Is IpuOyTTs 3BUIbHEHO] Bif 1mo-
KapaHHsI 0cO0M Ha MicIje HeCeHHsI CIy>KOm», 1 Taki Al BXKe Mi/jIIafaoTh Mmif i CT.CT.
407 Ta 408 KK Ykpainn.

PosrnsgHeMo nmuTaHHA AOLIIBHOCTI KPMMiHa/IbHOI BifIOBiZaNbHOCTI 3a BKa-
3aHe [IiAHHA MiJ HacTymHuUM KyToM. Ocoba, sika 3Bi/IbHAETHCA YMOBHO-TOCTPO-
KOBO BiJT Bin6yBaHHH IMOKapaHHA JI/IA NPOXOJKEHHSA BiliCbKOBOI CIIy>K6I/[, oTpu-
MY€E cnenjiajbHMUII NPaBOBUIl CTAaTyC — YMOBHO-JLOCTPOKOBOTO 3BiTbHEHOTO, IIPU
boMy Oepe Ha cebe IPUAMYIHO 3HAUyIIe 30008 sI3aHHS — BUKOHAHHS Ty 6/IiTHOTO
000B’513KY 3aXMCTY KpaiHy K yMOBHY (OpMY 3Bi/IbHEHHsI Biji IOKapaHHs. | y Bu-
MafIKy, KO 0c06a, 3Bi/IbHEHa YMOBHO-ZOCTPOKOBO /ISl IPOXO/KEHHs BilICbKO-
BOI CTy>)KOM 32 KOHTPAKTOM, BiIMOB/IAETLCA BiJi MiNMCAaHHA KOHTPAKTY, BOHA He
BUMHsIE [Ail, mofibHI Ko yxmiaeHHs Bifg mpmsosy (ct. 335 KK) abo yxummenus Big
Mmobinisanii (ct. 336 KK). I'masa III-2 3axony Ykpainu «IIpo BilicbkoBmit 060B’s-
30K i BilicbKOBY cy>k6y» [4] 4iTKO pernaMeHTye 3a TOTPUMMAaHHI SKUX YMOB IIpK-
liMaeTbcs pimenHs npo Y3 ocobu Bif moKapaHHA A TPOXOJKeHH: BilicbKOBOI
cyx06u, i BOHa He MICTUTD CIIeljia/IbHNX IPUINCIB IIO/{0 MOX/IMBUX BUIPAB/a-
HUX IPUYVH HeIpUOYTTA 3BIIbHEHUX BiJi IOKapaHHA [0 BiAIIOBiHOrO TepUTOpi-
QJIBHOTO [IEHTPY KOMIUIEKTYBAHHS Ta COL{ia/bHOI migTpuMKu [5, ¢. 357]. A63. 2 4.
2 ct. 81-1 KK Ykpainy pernaMeHTye, 1o Taka 0co0a JOCTAB/IAETbCA Y «CYIPOBOZi
HanionanbHoi reapaii Ykpainu 1o BifIOBiZHOTO TepUTOPiaTbHOTO IIeHTPY KOMII-
JIEKTYBaHHA Ta COLlia/IbHOI NiZTPUMKM I yKIaJeHHsA KOHTPAKTY Ta IPOXOJKeH-
HsI BIICBKOBOI CITY)XXO1».

BBaxkaeMo, HeOOI'PYHTOBAHOI KpMMiHasli3alilo yXWIeHHA Bifj NPUITHATTA Ha
BilicbKOBY cny>k0y 3a KoHTpakToM. KprmiHanpHa BifIOBifa/nbHICTb Ma€ 3acTOCO-
BYBATNCh JIMIIE TOAI, KoM i 3aco6u (afMiHiCTpaTuBHI, AMCUMIUIIHAPHI) BU3Ha-
Hi Hee(eKTUBHUMM Ta € KpailHiM 3ax0foM. Y BMIIA[Ky BifiMOBM 0COOM yKIagaTu
KOHTPAKT JIJIS IPOXO/KEeHHA BilICbKOBOI CITy»KOU Iie € GaKTUYHO HOPYLIEHHAM YMOB
Y13 3a ct. 81-1 KK Ykpainn, a oT)xe HacIiKOM Ma€ 6yTu CKaCyBaHHsA HPUITHATOTO
pitenHs npo Y/I3 Ta BifHOBIEHHs BiffOyBaHHs NPU3HAYEHOTrO 0COOI IOKapaHHS.
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Kpuminanisauiero yxmuaeHHs Bifi IPUITHATTS Ha BilICBKOBY CIyXXO0y 32 KOHTPAKTOM
CTBOPEHO CUTYAIlil0, KoM 0c06a, sika BxKe Oyia 3acykeHa Ta OTpYMaa MOKpalleH-
Hs CBOT'O CTAaHOBUIIA 32 PaXyHOK YMOBHO-IOCTPOKOBOTO 3Bi/IbHEHHS, IPUTATAETD-
¢ 10 KpUMiHA/IbHOI BiffIIOBifaIbHOCTI 3a dakTIYHe HeBMKOHAHHA yMoB YI3. Crin
3BEPHYTM YBary TaKOX 1 Ha TOM (aKT, [0 cyba 3a KOHTPAKTOM — Iie OTOBipHMIT
(mo6poBiIbHNIT) MeXaHi3M, i KO 0coba BifMOB/IAETHCS YKIAAATH KOHTPAKT, TO 1ie
MOJK€ PO3ITIANATICA AK BiIMOBa BiJf y4acTi y JOTOBOPI, IO i € MOPYIIEHHAM YMOB
VI3, ane He MO)Ke BU3HABATKCS 3MIOYMHHUM JissHHAM. ToOTO KpuMiHanpHa Bifmo-
BifIQ/IbHICTD B Liif CUTYaIil He € OYeBUIHO HeOoOXinHOW0. BBeneHHs Takol migcTaBu
KpMMiHaJIbHOI BiiTOBiTaIbHOCTI NPU3BOANUTD 4O HEOOIPYHTOBAHOTO POSIIMPEHHS
cdepu KpuMiHaIBHOTO HpaBa, HOPYIIEHH IPUHIMUITY eKOHOMIl KpUMiHa/IbHOL pe-
mpecii Ta MOpPyIIeHHA CUCTEMHOCTI B KPMMiHaIbHO-TIPAaBOBOMY pPeTry/IIoBaHHi (paxT
nopyieHHsA ymos Y]I3 3a ct. 81 KK Ykpainn He TATHe HacTaHHA KpUMiHaIbHOI Bifi-
IIOBiJa/IBHOCTI 32 CAMOCTIITHOI0 HOPMOIO).

BcraHOB/IEHHA BiIMOBiJANMbHOCTI 3a yXWIEHHS Bif IPUIHATTA Ha BiliCbKOBY
cmy0y 3a KOHTPAKTOM € HaJAMIpHUM Ta HEOOIPYHTOBAHVM 3aKOHOJABYMM pillleH-
HSIM, OCKIZIbKM (paKTM9HA BiffMOBA Bijf BiiICbKOBOI CITy>KOM 3Bi/IbHEHNMX Bif BinbyBaH-
HA NTOKapaHHA 0Cib MPOAB/AETbCA Y 1e3ePTUPCTBI, CAMOBIIBHOMY 3a/IMIIEHH] YacTu-
HIL, @ caM BaKT BiIMOBM YK/IaJlaHHA KOHTPAKTY IIPO BilICBKOBY CIIy»0y 0cobu mics
3Bi/lIbHEHHA BiJI IOKapaHHA € IOPYLIEHHAM YMOB YMOBHO-JOCTPOKOBOTO 3Bi/TbHEHHA
Bijj BinOyBaHHA 1OKapaHH:. | Jl0oro mopyliieHHs Ma€e IPU3BOIUTHU IO CKACYBaHHS pi-
IeHHA Ipo Y13 Ta HampaB/IeHHA 0coOuU 10 MiclA BifOyBaHHA MPU3HAYEHOTO MOKa-
paHHs (32 paxyHOK BHECEHH BifIoBifHux 3MiH 110 cT. 81-1 KK Ykpaiun).
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Kanumaee Bonooumup Bonooumuposuu
Muxkonaiscvkuii HA64ANLHO-HAYKOBULL IHCMUMY M NPAsa
Hauionanvrozo ynisepcumemy «Odecvka 10puduura axademis,
acnipanm kagedpu KPUMIHATLHOZ0 NPABA MA IHUUX KPUMIHATILHO-NPABOBUX
OUCUUNTIIH

OCOB/JIMBOCTI 30BHIIITHbOI ®OPMU KAPAJIBHOTO TA
HEKAPAJIBHOTO KPMMIHAJIBHO-ITPABOBOTO BII/IIBY

3arazbHa MeTa KPMMIiHAJIBHOTO IIPaBa, sIKe MPEeCTaB/IsAE cOO0I0 CUCTeMY IIPaBo-
BUX HOPM, OPiEHTOBAHMX Ha 3aXVUCT Ta IPOTHU/IIO IIOCATAHHAM Ha HalI61/IbII BaXK/INBi
coujasbHi LiHHOCTI 3 BUKOPUCTOBYBaHHAM IIPUTaMaHHOTO LIiii ralysi IpaBa METOLY
IIPaBOBOT'O PEry/IIOBAHHA, € BM3HAYEHHS TOTO, sIKi CYCIiNbHO Hebe3IeuHi fiAHHA €
KPMMiHa/IbHO IIPOTUIIPAaBHUMM Ta fIKi KpUMMiHa/JIbHO-NIPABOBi HACTIAKM MiJJIATAIOTh
3aCTOCYBAHHIO [0 0Ci6, sKi Taki AisAHHA BUMHWIN. Peaizaris 3a3HaueHOI Me TV KpUMi-
Ha/IbHOTO IIPaBa, K OKPeMOi rajrysi IpaBa, 3[iiICHIOETbCA AK IIIAXOM KpMMiHaTi3arii
(mexpuminaiisanii), Tak i depes meHamisanioo (Zenenamisanio), o 3abesnedye Ha-
JIeXXHe YIOPANAKYBaHHS CYCIUIBHUX BITHOCUH, SIKi BMHUKAIOTh, 3MIHIOIOTbCSI 260 Ipy-
MUHSAIOTHCS Y 3B A3KY 3 BANHEHHAM KPVMMiHA/IbHO IPOTUIIPABHOTO AisiHHA. 3a3HaueHa
[IpUpoOfia KpUMiHa/IBHOTO IpaBa 3abe3medye (pOpMyBaHHA OCOOIMBOILO MPAaBOBOLO
CTaHy, sIKUIT POPMYETHCs Yepes 3aCTOCYBAHHA KPUMiHAaIbHO-IIPAaBOBOTO BIUIUBY.

KpuminamipHO-TIpaBOBuUIT BIUIMB XapaKTePU3YEThCSI [BOMA B3a€EMOIIOB SI3AHUMI
MK co6oro dpopmamu, sAKi MO>KHa BM3HAYMTMU SK BHYTpillHIO (peaisalis 3aBaHb
KpUMiHa/IbHOTO IIpaBa OpieHTOBaHe Ha GOPMYBaHHsS CBIIOMOCTI 0ci6) Ta 30BHIIIHIO
(kpMMiHaIbHe IPaBO 3[i/ICHIOE BIUIMB Ha IIOBEJiHKY 0CO0M, sIKa BUCTYIIAE 30BHIIIHIM
BUSBOM KPMMiHa/IbHOI IPOTUIIPABHOCTI).

BryTpimHa ¢opma peanizanii KpMMiHa/JIbHOIO IpaBa XapaKTepPU3YETbCs BIUIN-
BOM Ha CBiJJOMICTb sIK IOTEHLiI/IHNX, TaK i peaJlbHMX IOPYIIHMKIB KPMMiHa/IbHO IIpa-
BOBIX 3a00POH, 3 MeTOI0 (POPMYBAHHS HAJIEKHOTO [IO3UTUBHOTO BifHOIIEHHS [0 3a-
6e3nedeHHs CTaHy 3aXMIIEHOCTi COLia/IbHMX LIIHHOCTEN, AKi MaloTh oco6nMBy Bary
B Cy4aCHOMY CYCII/IBHOMY >KMTTi i, BilTIOBifHO /10 LIbOTO 3HAY€HH:A, IOCTABJIEH] IIif
OXOPOHY KPMMiHaIbHOTO 3aKOHY, 1[0 MiCTUTb HalICyBOPIllli 3 yCiX IIPaBOBMX CaHKILii
10 0cib, IO IMOCATAIOTh Ha FAPAHTOBAHUIL [EPXKABOK MOPSJOK IXHbOI 3aXMIEHOCTI.
BuyTpimuHs ¢popma KpuMiHaIBHO-IIPABOBOTO BIUIMBY IIOB SI3YETHCS 3 TAKMIMI IIPABO-

475



