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CYJIOBI PIMNIEHHSA B IIUBLIBHOMY IPOIECI YKPAIHU:
MPOBMJIEMUW TEPMIHOJIOTII

Ha cporopHimHii neHp yKpaiHCbKe NMpaBOCYAAs 3HAXOAUTHCS Ha LIJIAXY BUPOO-
JIEeHHSI MPOUEAYypPU PO3TASANY LUBIAbHUX CNpaB, sika O BiAmoBigana eBpomeicbKUM Ta
CBITOBMM cTaHIapTaMm i 3a0e3mevyyBajla MOXJUBICThL peajJbHOro 3aXMUCTy CYAOM IIO-
pylIeHUX, HEBU3HAHUX ab0 OCMOpPOBAaHUX NMpaB, CBOOOA UM iHTepeciB pi3UUHUX 0OCiD,
npaB Ta iHTepecCiB IWPUAMYHUX OCiO, iHTepeciB mepxXaBHu.

OaHUM i3 LHEHTpallbHUX iHCTUTYTIB rajay3i IHIUBiJbHOTO MpPOILECYaJbHOTO MpaBa €
iHCTUTYT cynoBoro pimeHHs. Ham po3poOKoOl Ta BOIOCKOHAJIEHHSIM BYEHHS NpO cy—
NOBe pilleHHS B LMBiJIbHOMY Ipolieci mpaioBajo 6arato 3HaHuX HaykoBLiB. Cepen
Hux C. H. A6bpamoB, M. I'. ABnwkoB, M. A. TI'ypsiu, Il. I1. 3aBopoTbko, M. b. 3e¢ii-
nep, O. B. Kynpasuesa, . . Jlycnenuk, H. I. Macnenuikosa, . I. [TorymopaBu—
HoB, H. A. Yeuina, JI. M. Yeuor, M. . llitedpan, B. H. lllernos, K. C. FOxenbcon
Ta iHIII.

MeTo naHOI CTAaTTi € MOCTAHOBKA NMpoOOJeMU 3aCTOCYBAaHHSA TepMiHa «pilllEeHHS»
B LIUBiIbHOMY TpollecyaJbHOMY 3aKOHONAaBCTBI YKpaiHM Ta MOIIYK WWASIXiB ii BU—
pilieHHS.

Ilpu 3npificHeHHi mpaBocyaas Yy LUBIJIBHUX clpaBax Cyd Mneplioi iHCTaHUIii, He—
YXUJIBbHO NOTPUMYIOYUCh HOPM MaTepiaJibHOTO Ta MPOLECYaJlbHOTO MpaBa, MOBUHEH
3abe3MmeYyuT iX CHpaBeNIMBUI, HeyMmepeaAXeHUl Ta YyNpodOBX PO3YMHOTO, aje He
0ibII BCTAHOBJEHOTO 3aKOHOM CTPOKY pO3TJsA i BUPILIEHHS 3 METO 3axXUCTy Io—
pPYLUIEHMX, HEBU3HAaHUX ab00 ocHOplOBaAaHUX MpaB, cBOOOA Yu iHTepeciB Ppi3uYHUX 0Cib,
npaB Ta iHTepeciB WOPpUAMYHUX OCiO, iHTepeciB AepxaBu. Pe3yabraTromM Takoro BU—
pillieHHs cnpaBM MOBUHHO CTAaTU CydOBe pillleHHS, yXBaJieHe Y BiMOBiIHOCTiI 10 BU—
MOT, BU3HAYEHUX LUBIIbHUM NpolUECcyaJlbHUM 3aKOHONABCTBOM YKpaiHWU.

PimeHHs cyny K HaliBaXJUBIilIMKW aKT MpaBoOCyAdsl MOKJIMKaHe 3a0e3MeUYuTu 3a—
XucT rapaHToBaHux KoHcTurtyuniero YKkpaiHu mnpaB i cBoOOA JWOIAMHU Ta 30iCHEHHS
nporosomeHoro OcHoBHUM 3aKOHOM YKpaiHU NMPUHIMUIY BEepXOoBeHCTBa mpaBa [1].

CynoBi pimieHHs, IO HaOpalu 3aKOHHOI cuIM, O0OGOB'SI3KOBiI AN BCiX OpraHiB
Iep>XaBHOI BJaaAM i OpraHiB MicleBOro caMOBpSAJAYBaHHS, MNiANPUEMCTB, YCTaHOB,
opraHizauil, mocagoBUX YU CAYyXOOBUX 0CiO Ta rpoMalnsH i MigAsSIralOTh BUKOHAHHIO
Ha Bciil tepuTopii YKpaiHu, a y Bumaagkax, BCTAaHOBJEHUX MiXHapoOAHUMHU JOrOBO—
paMu, 3rolga Ha 00OB'SI3KOBiCTh AKMX HamaHa BepxoBHolo Pamowo Ykpainu, — i 3a
il Mmexamu.

PimeHHs1 cyay K HalBaXJUBIiIMK akKT MNpaBOCYAAs TNOKJUKaHe 3ab0e3medyuTu
3axXuCT rapaHtoBaHuXx KoHcTuryuniew YkpaiHu npaB i ¢cBoOOa NIOAUMHU Ta 3AilCHEH—
Ha nporojsomeHoro OcHOBHUM 3aKOHOM YKpaiHM MPUHLUINY BEPXOBEHCTBA IpaBa.
ToMmy BeJimKe 3HaUYEHHS Ma€ 4iTKa Ta HeJABO3HA4YHa MpaBOBa perjaMeHTallisg iHCTU—
TYTy CYAOBOTO pilleHHS Y HOpMaX LUMBiJIbHOTO MpollecyaJlbHOro npaBa. MiX TUM Ha

ChOTONHIIIHIN OeHb CKJalacs AOBOJI mapajokKcalbHa cuTyaliss, koau B LuBiabHO—
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My npoliecyallbHOMY Koaekci YKkpaiHu [2] TepMiH «pilleHHSI» BUKOPUCTOBYETHLCHA Yy
NBOX 3HAYEHHSIX. 3 OMHOro 6OKY, BiH BUKOPUCTOBYETHCS SIK y3arajbHIOIOYEe MOHSATTS
IJsl BCiX akKTiB mpaBoOCyals, sSKi yXBajJlOIOThCS CYAOM B MNMOPSAAKY LUMUBIIBHOTO Cy—
NOYUHCTBA, a 3 IHIIOTO — SK MpollecyalbHU MAOKYMEHT, SKUM ILUBiIbHA cHpaBa
BUPIIIYETHCS MO CYTi.

Cyn, 3aificH0O0OYM mOpaBOCyoAs Yy LUMBiIbHMUX CcIpaBax, 3 METOW 3axUCTy Mpas,
cBO0OON Ta 3aKOHHHUX iHTepeciB (i3MYHUX Ta IOPUIAMYHUX 0Ci6, iHImMUX CcyO'eKTiB
NpaBOBiAHOCHH, BMDIilIy€ MO CYTi pi3HOMAHITHI MUTaHHS, MOB'SI3aHi 3 BU3HAHHIM
HasIBHOCTI YM BiACYTHOCTI THX YU iHIIMX NMpaB Ta 0GOB'SI3KiB, MPUCYIAXEHHSIM Mai—
Ha, BCTAHOBJEHHAM (GaKTiB, IKi MalOTh IOpUAMYHE 3HAYEHHS, 3a00pPOHU BUYUHEHHSH
neBHMX [Hiii Tomo. Taka 6GaraTorpaHHicTb HiSIAIBHOCTI cyay, HOro MOBHOBaXeHb B
LHUBIIBHOMY Mpolleci MpuU3Besia 10 pi3HOMaHiITHOCTI ¢OpM CyYyaOBUX pilleHb, SAKi cyn
yXBaJllo€ B Mpoleci 3MiiCHEHHS TpaBOCYAls.

Binmoinno go ctr. 208 LluBiAbHOro mpollecyajJlbHOTO KoIekcy YKpaiHM cyaoBi
pilieHHsS BMKJIadalTbCcs Yy TakKux dopmax:

1) yxBanu;

2) pilleHHS;

3) NOCTaHOBH.

[TutaHHsa, MOB'A3aHi 3 pPyxXoM CIpaBM B CyAi mepinoi iHCcTaHLii, KIOMOTAaHHS Ta
3as9BU 0cCi0O, Ki OepyTh yyacThb y CIpaBi, MUTaAaHHS MpPO BiAKJaJeHHs pPO3TJASgAy crpa—
BM, OTOJIONIEHHS MepepBU, 3YMUHEHHs abo 3aKPpUTTHA MPOBaAXEHHS y cHpaBi, 3a—
JUIIEHHS 3asBU 0e3 po3riasay, a TakKoX B iHIWIMX BuUmankax, nmepenbaveHux HITK,
BUDPIMIYIOThCS CYIOM MLIJISIXOM MOCTAHOBJEHHS yXBal.

CynoBuii po3risi 3aKiHYYETHCS YXBaJleHHSM pilleHHS CyAy, a y BUNaakKax, Me—
penbavenux ct. 389-6 ta 389-11 LI K, — mocTaHOBJIEHHSIM yXBajWu.

Mepernsan cynoBux pimeHb BepxoBHum CynoM YKpaiHU 3aKiHUYEThCS YyXBajleH—
HSIM TMOCTAaHOBH.

[TorpibHO maMm'siTaTu TaKoX i Ipo Te, IIO CYyOOBMIl Haka3 BigmoBimHo mo 4. I
cT. 95 LuBinbHOTOo mpouecyaibHOTOo KojaekKcy YKpaiHU BU3HAYaeThCs sIK ocobJiMBa
¢bopMa cynoBOro pilleHHS.

AK BUAHO 3i 3MiCTy BKa3aHMUX MOJOXeHb LIMBiIbHOTO mpolecyalbHOTO KOIEKCY
YkpaiHu, TepMiH «pilleHHs» Yy UUBiIbHOMY MpoliecyaJlbHOMY 3aKOHi Ma€e MOABiliHe
3HAYEHHS: «IIUPOKe» i «By3bke». 3 OOHOTO OOKY, BiH BUKOPUCTOBYEThCS K y3arajib—
HIOIOYE TOHSTTS HJs BCiX aKTiB NMpPaBOCYNAsl, SKi yXBaJIOThCS CYIOM B MOPSAKY
HMBIJIBHOTO CYNOYUHCTBA, 3 iHIIOTO — sIK MpOLeCcyaJbHU AOKYMEHT, AIKUM 3aKiH—
YYETHCS PO3TASA LUBIAbHOI CIIpaBU Ta BUPIIMIYETHCS MO CYTi MaTepiaJlbHO-MPaBOBUI
crmip MiX CTOpOHaMU CYIOBOTO Mpolecy B MOPSAAKY MO30BHOTO MpoOBaaXeHHS, abo
MUTAaHHS, MOCTaBJIEHE Mepel CyAOM B MOPSIAKY OKPEMOTO MPOBAaAXKEHHS.

Takuit migxig 3aKoHOIaBI He MOXHAa Ha3BaTU BIAaJlMM, OCKiJIbKM BUKOPUCTAH—
HSI OJHOTO TEpPMiHY IJs MO3HAYEHHS Pi3HMX 3a 3MIiCTOM MOHSITH € iICTOTHUM HeI0—
JiKOM 3aKOHOJAaBYOi TEXHIiKHU.

TouHe i HeyxXxuJbHe NOIEpXaHHsS cygaMu YKpaiHU HOPM IMpoOLEecyaJbHOTO 3aKo—
HONAaBCTBA MPU PO3TASAi UMBIIbHUX CIpaB, a TaAKOX SAKiCHE 3MiliCHEHHS OCHOBHOTO

3aBJaHHS UUBIJIBHOTO CYIOYMHCTBA — CHPaBEAJUBOrO, HeymepeIXeHOTo Ta CBOE-
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YaCHOTO pO3rJAsAAy i BUpPilIEeHHS LUBIJIbHUX CHOpaB 3 METOK 3aXUCTy MHMOPYILIEHHUX,
HEeBU3HAaHUX abo OCMOpHOBAaHUX MpaB, cBOOON 4u iHTepeciB ¢GizMyHUX 0cibO, mpaB Ta
iHTepeciB IOPUIAMYHUX 0Ci0O, iHTepeciB mepXaBW MOXJIMBE JIMIIEe 3a YMOBU BUBaxe-
HOro miaxony 3 OOKYy 3aKOHOJABUS OO0 BUKOPUCTAHHS WPUAUYHOI TEXHIKU MpPU NpU-
WHATTI mpoueccyalbHOro 3akoHy. HenoOposikicHe 3akoHOJaBuye MiATPYHTS iHKOJIU
MOXe CTaTM MPUYUHOKI CYTOBUX MOMUIOK.

BukopuctaHHSI TepMiHa «pilleHHS» Yy Pi3HUX 3HAYEHHSIX MOXE MPU3BECTU 10O
Pi3HUX MiAXOAiB A0 TAYyMauyeHHS 3MIiCTy OAHMX i TUX CaMHUX MOJOXEHb YMHHOTO 3a—
KOHOMAaBCTBA, B SIKUX Illeil TepMiH BUKOPUCTOBYETHCS.

Tak, Hanmpukiaan, aHaldi3yloO4Yu 3MIiCT mpolecyalbHOTO 3aKOHY, He MOXHa AiiiTu
OJHO3HAaYHOTO BUCHOBKY IIOJO0 TOTO, YW MOIIMPIOITHCSA MOJOXEHHs cT.cT. 217, 373
HuBiAbHOrO MpoOLECYyallbHOTO KOAEKCY YKpaiHU IIOA0 BU3HAUYEHHS MOPAAKY i CTpO—
KY BUKOHaHHsS pilleHHs cyny, 3abe3meyeHHs WOTo BUKOHAHHS Ha CYHOBi yXxBajiwu,
30KpeMa Ha Ti, IKi miansiraloTh NMPUMYCOBOMY BUKOHaAHHIO (HampukJjaal, yXBaju Mpo
3abe3neyeHHsT Mo30BY): «Cyn, IKMU yXBaJuB pilleHHS, MOXe BU3HAYUTU MOPSIAOK
Ooro BUKOHaHHS, HaJaTW BiICTPOYKY abo PO3CTPOYMTH BUKOHAHHS, BXUTHU 3aXONiB
nsl 3a0e3mMeYeHHs MOro BUKOHAHHS, MpPO IO 3a3HAa4Ya€ B pillleHHi».

TakoX UMBiIbHUN TpolLecyaJlbHUN 3aKOH He Ja€e OJAHO3HAa4YHOI BigMmoBigi Ha 3a—
MUTAHHS, Y4 MOXHAa 3aCTOCOBYBATU OO CYAOBUX yXBaj MPOLEAYPY iX PO3'SICHEHHS:
«SIkmo pilleHHsS Ccydy € He3po3yMiluM aasi ocib, sKi Opaau ydacTh y cmnpaBi, abo
NJisl NepXaBHOTO BUKOHABISI, Cyd 3a iXHbOW0 3asiBOI0 MOCTAaHOBJSIE yXBajly, B sAKill
PO3'ICHIOE CBOE pillleHHS, He 3MIHIOIOUYM IPU LbOMY Horo 3micty» (ct. 221 Lusinp—
HOTO TMpOLECYyalbHOTO KOJAEKCY YKpaiHW), BUMpPaBIE€HHS OMUCOK Ta apuGpMETUYHUX
noMunok: «Cyn Moxe 3 BJacHOi iHiLiaTuBM abo 3a 3asBOW0 0cCiO, sIKi OepyTh yuyacThb y
crnpaBi, BUNPaBUTU AONYIIEHI Y CYIOBOMY pillleHHI OMUCKU YU apuUbMEeTUUYHI MOMUI—
ku» (ct. 219 LuBinpHoro mpouecyaibHoro kojaekcy Ykpainu). Tak, [lnenym Bep—
xoBHOoro Cyay YkpaiHu 3ayBaXuB, IO PO3'SICHEHHs pilleHHS CYydy, a He yXBaJjW,
MOXJHUBE TOAi, KOJU BOHO HE€ MICTHUTh HENOJiKiB, IIO MOXYTb OYTM YCYHEHi JMUIIe
yXBaJE€HHSAM JN0JAAaTKOBOTO pilleHHS, a € HE3PO3YyMiJIUM, IIO YCKJagHIO€E oro peani—
danito (m. 21 moctanHoBu [lnenymy BepxoBHoro Cyny Ykpainu Big 18.12.2009 poky
Ne 14 «Ilpo cymoBe pilleHHS y HUBiNbHIi#i crnpaBi»). To6To mpoueaypa po3'siCHEHH,
Ha nymMKy BepxoBHoro Cyay YkpaiHu, Moxe OyTM 3acTOCOBaHa JUIIe BiAHOCHO pi—
IEeHHs i HE MOXe 3aCTOCOBYBAaTUCh OO0 CYAOBMX yxBal. MixX TUM Taka ToukKa 30py He
€ 0e3CMipHOI0, OCKiIbKM MPUMYCOBOMY BUKOHAHHIO MiAJSATAOTh HE JIMIIE PillEeHHS,
a i meaki Buau yxBaji. ToMmy n0BOJi WMOBIpHOI MOXE BUSBUTUCH CUTyallisl, KOJU
HeviTKe, He3po3yMijle hopMYyJIOBaHHS YXBaJld MOXE BUKJIMUKATU B CTOPiH BUKOHAB—

YyOoro MpoBaAXeHHs U NEPXKABHOTO BUKOHABI IMOoTpeby B po3'sicHEHHI 1 3MmicTy.
y y y

BigmoBiaHo no 4. 1 ct. 209 LuBinibHOro mnpolecyalbHOro KOJAeKCY YKpaiHU
CyAM YXBalWIOTh pilieHHsA iMeHeM YKpaiHU HeraHo micis 3aKiHYEHHS CyIOBO—
ro po3rasiny. 3aBOsIKM LIbOMY BOHO CHPUWMAETHCS K BOJS JAepPXKaBU, BUPAXKAETb—
Cs MOBHOTAa MOBHOBAaXeHb CYNYy ssK OpPraHy MpaBOCYANsl i 3HAYEHHsS pilleHHS CYydy
SIK akKTa, 00OB'S3KOBIiCTh SIKOro 3a0e3me4yyeThbCs BCi€e MilLI0 OepxXaBHOI BIaiu.
BoanHouac BigmoBigHo go 4. 1 cT. 13 3akoHy Ykpainu «IIpo cymoycTpiii i cratyc

cyaniB» [3] cynoBe pilleHHS, IKUM 3aKiHUYETHCS PO3TJS] CIpaBU B CyHi, yXBalllo-
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€ThCs iMeHeM YKpaiHu. BUHUMKAae 3aKOHOMipHe 3amUTaHHs, Y4 MOBUHHI yXBajJwBa—
TUCS iMeHeM YKpaiHU CYIOBi YyXBaJlu NMpPO 3aKPUTTs MpoOBaAXeHHS y crpaBi abo mpo
3aJIUIIeHHS 3asgBU 0e3 pO3rasgay, OCKiJIbKM HUMU TaKOX 3aKiHUYETbCH CYIOBUIt
pO3TJsiA CHpaBU.

Take nmoaBiliHE 3HaYeHHS TepMiHA «pilleHHS» B LUBIJbHOMY CYJIOYMHCTBI BXe
BUKJIMKANO HeoOXimHicTh 3BepHeHHsI no KoHcturyuiiHoro Cyay Ykpainu. Tak,
Koncturyuitnuit Cyn YKpaiHu poO3rJIsIHYB CNpaBy 3a KOHCTUTYLiMHUM 3BEPHEHHAM
rpomMansiiku CiHioriHoi IpuHu IBaHiBHM 1moAo0 odiniiHOTO TAyMayeHHS MOJOXEHb
qyacTUHU mepmoi ¢ct. 376 y B3aeMo3B'sa3Ky 3i ct.cT. 151, 152, 153 HuBinbHoro mpo—
meccyaabHoOro koaekcy YkpaiHu. I[lincraBoro nias po3rjisiay crnpaBu BiANOBIAHO 10
cT. 94 3akoHy Ykpainu «Ilpo Koncruryniithuit Cyn Ykpainu» Oyjaa HasiBHiCTb Heo—
OIHO3HAYHOTO 3aCTOCYBaHHS cygaMu YKpaiHM NOJNOXeHb 4YaCTUHU mepiumoi ct. 376
LHuBinbHOTO mpouecyalbHOTO Konekcy YkpaiHu.

Y Bkazauiit ct. 376 LluBinpbHOro mpolecyaibHOro KogekKcy YKpaiHU BHU3Haya—
€ThCS MOPSIAOK BUPINIEHHS MUTaHHS MPO MPUMYCOBE MPOHUKHEHHS N0 XHUTJIa YU
iHIIOTO BOJIOAIHHS OCOOMU.

AK 3a3HayeHoO B Liif cTaTTi, MMTAaHHSA NMPO NMPUMYCOBE NMPOHUKHEHHS N0 XUTjaa
Yy iHIIOTO BOJOAIHHA OOpXHUKAa — (izuyHOi ocodbu abo ocobu, y AKOi 3HAXOAUTHCS
MaliHO OOpXHHUKaAa YM MaWHO Ta KOIITH, HaleXHi OOpXHUKOBI Big iHmWux oci6, abo
IUTUHA, IIONO0 SIKOT € BUKOHABUYMM NOKYMEHT mpo ii BigiOpaHHS, NMpUM BUKOHAHHI
CYyOOBUX pilleHb Ta pilleHb iHIIKUX OpraHiB (mMocagoBUX 0cCi0) BUPIIYETHCA CYAOM 3a
MiCcl€e3HAaXOMAXKEeHHSIM XMTJAa YU iHIWIOTO BOJIOAIHHS OCOOM 3a MOJAHHAM JE€pPXaBHOTO
BUKOHAaBIS.

HeonHakoBe 3acTOCyBaHHS IOJIOXEHb ILi€el HOPMU 3aKOHY MOBSI3aHE 3 HEOOHO—
3HAYHUM PO3YMIiHHSIM cydlaMM TepMiHa «CyaoBe pilleHHS», SSKUW B HbBOMY BUKO—
puctanuit. Sk 3azHadyeHo y Pimenni Koncturyuiiinoro Cyny Ykpainu Big 31 TpaB—
Ha 2011 poky, Ha miaTBepaxeHHs cBoei mo3unii I. I. CiHoriHa goayuyuyia yxBaiu
HdeprayiBchbKoro pailoHHOro cyay XapkiBcbkoi o6Guacti Bigm 15 nwotoro 2010 poky,
Bigx 12 tpaBHg 2010 poky, ameasiuiiiHoro cyay XapkKiBcbKoi obGyacti Big 8 rpyaHs
2009 poky, Bim 4 cepnust 2010 poky. B omHoMy Bumanky cyi 3aJO0BOJbHUB MOJAAaHHS
NEePXaBHOTO BUKOHABISI MPO MPUMYCOBE MPOHUKHEHHS N0 XUTNa AJ1 BUKOHAHHS
yXBalu npo 3abe3mevyeHHsS MO30BYy, B iHIIOMY — BiIMOBUB Yy 3aJ0BOJEHHiI TakKoro
MoJgaHHS, BBaXal4yM, IO B Ha3BaHiil mpaBOBilAi HOpMIi WaAETbCS MPO BUKOHAHHS cy—
NOBOTO pilleHHSI, SKUM 3aKiHYYETHCS PO3TJASAA CIIpaBU.

Bupimyouu gaHy cnpaBy, KoHcturyuiiHuit Cyn YKpaiHU BUXOAUB 3 MOJOXEHbDb
ct. 208 LuBiAbHOro mpouecyajlbHOTro KojaekKcy YKpaiHU, B SKiil 3a3HavyaeTbcs, 110
CynOBi pilleHHsI BUKJIagawTbcad y (GopMi yxBaau 4u pimeHHSA. TakuM YMHOM, Yy
pos3aini VI Konekcy «IlpouecyalbHi MUTaHHS, NOB'sA3aHi 3 BUKOHAHHSIM CYIOBUX pi—
WEeHb Y UMBIIBHUX CIIpaBax Ta pillleHb iHIIUX OpraHiB (mMocagoBUX 0cCi0)» BU3HAYEHO
MOpsIIOK BUKOHAHHSA sSK pilieHb, Tak i yxBal cyay. ToMy MexaHi3M 3a0e3me4yeHHS
BUKOHAaHHS CYIOBMX pillleHb, IKUU 3aKpimjaeHo y yacTuHi mepmiit ct. 376 Komekcy,
a caMe BUpILIEHHS CYNOM 3a MOJAaHHSIM JAEePXaBHOTO BUKOHABI[S MUTAaHHS MpPO MPU—
MYCOBE MPOHUKHEHHS A0 XMUTJa YU iHIIOTO BOJOAiIHHS OOpXHHUKAa — (Pi3UUYHOI oco—

6u abo ocobu, y AKOi 3HAXOAUTHCS MaliHO OOpPXHMKA YU MalHO Ta KOWITU, HAaTEXHI
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OOpXHUKOBI Big iHIIUX 0CiO, 3aCTOCOBYETHCSA i y BUNMAAKY BUKOHAHHS yXBajJu CYyay
npo 3abe3neyeHHs Mo30BYy [4].

AK BUIHO 3 LbOTO NMPUKJIAAy, ABO3HAUHICTh TepMiHa «pilleHHSA» MPU3BOAMUTH 110
CynepeyauBOCTi CyaoBOI MPaKTUKHU, IO Yy CBOI Yepry MpU3BOAUTH OO HEOOXiAHOCTI
3pepHeHHs 10 KoHcruryuiitHoro Cyny YKpaiHu 3a TIyMaYeHHSAM BiINMOBiAHOT HOpMU
3aKOHY.

Ille onHUM MNPUKIAZOM PO3MUPEHOr0 TIYMaYeHHS MOJOXEHb MPOLECYalbHOTO
3aKOHY, KM MICTUTh TepMiH «pilleHHs», € TAyMadyeHHS HOpMM 4. 3 cT. 61 Hu-—
BiIbHOTO MpoliecyallbHOTO KoAekKcy YKpaiHu, HagaHe B a63. 3 m. 7 moctaHoBu [lie—
Hymy BepxoBHoro Cyay Ykpainu Big 18.12.2009 poky Ne 14 «Ilpo cynoBe pimeHHS
y UUBiJIbHIN chmpaBi».

Tak, BigmoBigHo g0 4. 3 cr. 61 L uBiIbHOrO mpolecyalbHOT0 Komekcy YKpaiHu
00CTaBMHU, BCTAHOBJEHiI CYJAOBMUM pilleHHSM Yy LUMBiJIbHIil, rocnogapchkiii abo am—
MiHicTpaTUBHIil cnpaBi, 10 Habpaao 3aKOHHOI CUJIM, HE NOKAa3YyIOThCS NMPU PO3TAAAi
iHIIKUX cnpaB, Yy aKUX OepyTh yuyacTh Ti caMi ocobu abo ocoba, mo0A0 SKOi BCTAHOB—
JIEHO 1Li 00CTaBUHU.

BinHocHOo mpaBus 3acTocyBaHHsS gaHoi Hopmu Ilnenym BepxoBHoro Cyny Ykpa—
iHu 3a3Hauvae: «Ilim cygoBMM pilleHHSIM, 3a3HAYeHMM Yy 4YacTHHI TpeTiih crtaTtrti 61
HITK, MaeTbcsi Ha yBa3i Oyab-siKe CynOBe pillleHHS, SIKMUM CIpaBa BUPIWIYEThCSA MO
CyTi, AKe yXBaJIlO€ Cyl y MOPSAAKY UUBIIbBHOIO CYIOYMHCTBA (pillEeHHS, B TOMY UMCIi
i 3a0yHe, abo yxBaja, a TaKOX CYIOBMiI Haka3), y MOPANKY FOCHOAAPCHKOTO CyI0—
YUHCTBa — BiAnoBiAHO g0 [ocmomapchbkoro mpouecyalbHOTo Koaekcy YKpaiHu, y
MNOpsSIAKY aaAMiHiCTpaTUBHOIO CydOuYMHCTBAa — BianoBinHo no Kogekcy aaMmiHicTpa—
TUBHOTO CYJAOYMHCTBA YKpaiHHU.

Mix Tum mnpobiema mojsrae He JUlLIe B TIyMadyeHHi TUX HOPM 3aKOHY, B SIKHUX
BX€ BUKODPUCTOBYEThHCS TEPMiH «pillleHHs», aje i y BCiX MogajJblIMX 3aKOHOIAaBYUX
HOBOBBEJEHHAX, B AKUX Lei TepMiH Oyde BUKOpPUCTOBYBaTuCh. KOXHe HOBe Mojio—
XKEHHS 3aKOHY, B SSKOMY BUKOPHUCTOBYBAaTUMETbCH TEPMiH «pilleHHS» 1 BiIHOCHO
SIKOTO BiJICyTHS ycTaJileHa cynoBa MpakKTHKa, MOXe BUKJIUKATU Mpo6GIEeMU y MpPaBo-
3aCTOCOBHIN NMisIAIBHOCTI Yyepe3 HEOAHO3HAYHE PO3YMiHHS cygaMMu HOro 3Micty.

BigmoBigb Ha Bci BUIIEeBKa3aHi NUMTaHHS, a TaKOX Ha 0araro iHIWUX MUTaHb, SKi
MOPOAXEHI HEBU3HAUYEHICTIO WPUIAMYHOI TepMiHOJOTii, NBO3HAUYHICTIO TepMiHa «pi—
WEHHs», Ha CbOTOAHIIIHIN NeHb MOXeEe HaJgaTW JUILIEe CyaloBa MpakTHUKa, sKa BUPOO—
JleHa CcyoaMM Ha MiAcTaBi CUCTEMHOTrO TJAYMaYeHHS HOPM LMUBIiJIBHOTO Mpolecyalb—
HOro 3aKOHOJaBCTBa Ta 3aCTOCYBaHHS iX NMpU PO3rJadAAi Ta BUpilIeHHI KOHKPETHHUX
LUMBiIILHUX CHpaB.

OnHak mpoOJieMa BUKOPUCTAHHS CIeliaJbHOI WPUAUYHOI TepMiHOJOTii ocTaToy—
HO MoXe OyTuM BHUpilleHa JuIle Ha 3aKOHOJAaBYOMY piBHi. IcCHye nBa MOXJIMBUX
WJASXW BUPIUIEHHS NAHOTO MUTAHHS: 3MiHA TepMiHa IS MO3HAYEHHS 3arajlibHOrO
abo cneuialbHOro MOHATTHA. binbm mpocTum BOayaeThcsd 3aMiHa cHeliaJlbHOro IO—
HSITTs, KOJIM AJig MO3HAYEeHHs MPOILECyaJlbHOr0 AJOKYMEHTa, IKUM 3aKiHUYEThCS Ta
BUPIIIYETHCS MO CYTi HUMBiIbHA ClipaBa, Oyde BUKOPUCTAHO iHIIMUNA, HiX «pillleHHS»,
TepMiH. OfHaK B LHUBiIbHOMY MpoOLECyalbHOMY 3aKOHOMABCTBI YKpaiHU TepMiH «pi—

IWEeHHS» TpaJULifHO BUKOPUCTOBYETHCS IJs MO3HAYEHHS caMe TOTO Mpouecyalb-



292 Axmyanvni npobaemu Jdepycasu i npasa

HOTO NOKYMEHTa, SIKMM pPO3TJsAN CIpaBU 3aBEPUIYETHCS Ta BUPIWIYETHCSA MO CYTi, a
TOMY 1Ieli TepMiH TIUOOKO YyKOPIiHUBCS y CBIiIOMOCTi IOPUCTIB.

3HAaYHO CKJAAHIMUM 3 TOYKHM 30py NMpakKTH4YHOI peanizaiii B6avyaeThcs 3aMiHa
6inpi 3arairbHoOro tTepmiHa. Tak, A9 NMO3HAYEHHS y3arajJbHIOIOYOTO MOHSITTSI MOX—
Ha 3aMiCcTh TepMiHa «CYIOBi piNieHHSI» BUKOPHUCTOBYBAaTHU TEPMiH «CYIAOBi aKTU»
abo «akTu mnpaBocyansi». OgHaK B TakKOMY BUMNaAKy BUHUKHE HEOOXiAHIiCTH y3ro—
NXEeHHs NmojloXeHb LluBinbHOTO mMpouecyaJlbHOTro Koaekcy YKpaiHU 3 BiANMOBIiAHUMMU
MOJIOKEHHSIMM IiHIIUX 3aKOHOMZABYUX aKTiB, OCKIiJIBKU TEpPMiH <«CyZOBe pilllIeHHS»
K y3araJbHIOIOUYUN BUKOPUCTOBYETHCs i B [ocnmomapchbkKoMy TNpoOLECyaJIbHOMY KO-
nexkci Ykpainu [5], i B Konekci agMiHicTpaTUBHOTO cynoYyumHcTBa YKpainum [6], i B
KpuMiHanpHO-IpomecyalbHOMY Koaekci Ykpainum [7], i B 3akoHi Ykpainu «IIpo
cynoycTpiit i craryc cyaaiB», i B 3akoHi Ykpainu «I[Ipo mocTym no CcyaoBUX pilllEeHb»
[8] i B baraThoX iHIIMX HOPMATUBHO-TIPAaBOBMX akKTax. BiamoBimHO, Take BIOCKOHa—

JEeHHS moTpebOyBaTuMe MOBOJIi TpuUBajJoi Ta KOMIiTKOI poboTwu.
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P. D. Ioneaao

JOCTYIHICTh MPABOCYIJASl AK OJIUH 3 HAIIPSAMIB
TAPMOHI3ALII IUBLJIBHOIO IPOIIECY

AKTyaasHicTh gocuigxkenns. [lepioa, skuii MUHYB 3 4Yacy nNpuidHaATTsa J[deknapa—
il Mpo Aep>XaBHUU CyBepeHIiTeT YKpaiHU i MPOTOJIOMIEHHS il He3aJleXHOCTi, mpak—
TUYHO i IOPUAMUYHO 3aCBiITYUB HE TiJIbKU CYBEpEHITET i He3aJIeXHICTh HAIIOI Aep—
XaBW, a U 11 TOTOBHICTh O MiXKHAapOAHOTO CHiBPOOITHWIITBA Ha OCHOBI MOJepXaHHS
HOPM i MPUHUUNIB MiXHapOoIHOTO mpaBa. 3a POKM He3aJIeXHOCTiI YkpaiHa cTaja
AKTUBHUM CY0'€KTOM MIiXHapOIHOTO XWUTTS.

AHaJi3 ocTaHHIX HocaiaKeHb i NnyOaikaniii, B AKHX 3aNM0YATKOBAHO PO3B'SI3aAHHSA
naHoi mpoGaemMu. Y cynoBiil MpaKTHUIiI MPOCTEXYEThCcs NMeBHAa nuHamika. Ule y 2000
poui cynni pailoHHOro cyay OyJau TPOTU HUTYBAaHHS MNPEHEHICHTIB €BpPOMNMEicbKOTO
cyny. Ha cpboroaHi apryMeHTaliss 3 MOCUJIaHHSAM Ha NPakKTUKy €BpPONeiicbKOro cyuny
BUKJIUKAE BCE MEHIIE NPOTECTIB y CyoniB, OAHAK MNEBHi MepelIKOAU y 3aCTOCYBaHHI
IUX HOPM BCE X TaKU iCHYIOTh.

MeTol cTaTTi € KOMMNJEKCHE, Ha OCHOBIi y3araJbHEHHS HOPDMAaTUBHO-NIPaBOBUX
akTiB, MoHorpadiil i HayKoBuUX NyO6HiKaumi, AOCHIAXEHHS NMpPoOGJIeMMU TapMaHU3aALii

HallioHaJlbHOTO 3aKOHOJAaBCTBAa 3 MIiXHapoOJHUM IpaBOM Ta HalLliOHaJAbHOI CyJZOBOI
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