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Pymxoecvka Anacmacis Pycnaniena
Hauyionanvnuii ynisepcumem «Odecoka opuduuta akademisi», acnipanmxa kageopu
KpuminanvHoeo npasa, oupexkmopka Opuouunoi xniniku

KPUMIHAJIbBHO-TIPABOBA OIIIHKA ITIOHATTSI
«TPO®ENHOI 35POI» B YMOBAX BOEHHOI'O CTAHY

B 3B’13Ky 3 akTMBHOIO ()a3010 BilfHM Ha TepuTOpii HalIOl Hep>KaBu, 0cobMBe Mic-
1ie ceperi IIpeMeTiB He3aKOHHOTO0 00iry 36poi Iocifiae, Tak 3BaHa, «TpodeiiHa 30posi».
Taka 36post 4acTo MOTpAIUIs€ O PYK LMBIIbHOIO HACE/IEHHs Ta BilICbKOBUX BHACIII-
IOK aKTUMBHMX OOJOBUX [ill, eOKYIALil HaCe/leHNX IIYHKTIB Ta 3HUILEHHS BOPOXKIX
MO3NMIiN, OHAK iI IPaBOBUII CTATyC NOCI 3a/IMINAETHCA HEBU3HAYEHM, 1110 TOPOIKYE
TIeBHi CKJIAJ{HOLII KPMMiHaIbHO-IIPaBOBOI KBasTiikaii.

ITorpu cTpareriyHy Ba>kK/IMBICTb BMKOPMUCTAHHS 30poi I 3aXMCTy [iepiKaBi,
BIICYTHICTD 4iTKOI IIpaBOBOI HpoLeAypH ii eranisarii 11 okpeMux cy6 ekTiB cTBO-
PIOE PM3MKM MAcOBOI KpMMiHali3alii CycninbcTBa B MeXax CT. 263 KpuminaapbHOro
KOfieKCcy YKpainu. I ocTaHHIMM poKaMu CTaTUCTUYHI [jaHi HiATBEPKYIOTh MacIITab
wiei npo6nemu. 3a indopmarieto Odicy lenepanpHoro npoxypopa Ykpainu 3a mepios
BIIIHU CITOCTepiraeThbcst cTabinbHe MOpivHe 3pOCTAHHS KiTbKOCTI KpMMiHAIBHIX TIpa-
BOIIOPYILIEHb, Tepefdadennx ct. 263 KpuminampHoro kopexcy Ykpainn. 3okpema, 3a
cideHb-TpyeHb 2025 poKy 6y/10 3apeecTpoBaHO HoHaZ 5800 TaKMX MpaBOMNOPYIIEHb,
IO CBilYMTh IPO 3HAYHY KilIbKiCTb BUIIA[KiB BMKOPMCTaHHA Ta 06iry He3aKOHHOI
36poi B cycminbeTsi [1].

SIkimo 3BepHyTHM yBary Ha CT. 263 KpuMiHa/bHOTO KOfleKCy YKpaiHu, TO 3arajioMm
KpUMiHa/IIbHO KapaHUMIU € HOCIiHHsA, 36epiraHHsA, IpugbaHHA 41 30yT BOrHeNaIbHOI
36poi 6e3 mepenbaueHOro 3akoHOM 103Bomy [2]. Ilpy 1bOMY AMCIIOSUIiS HOPMU €
¢dbopManbHOIO i He BpaXoBYe Cy4acHi peastii Ta caMe MOXO/PKeHHs 36O, 11j0 MiATBep-
IKYETBCSA 1 CY0BOIO IIPAKTUKOI0. 30KpeMa HiKMM He BUAiIeHe i HOHATTA «TpodeitHol
36poi», K TaKoi, 1o 6y/Ia OTpUMaHa BilICbKOBOCTY>X00BIIsIMM B 600, X04a 32 3araib-
HUM IIPAaBIIOM «TPOQEiTHOI» BBAKAETHCS Ta 30pos, siIKa OTpUMaHa 0e3nocepesHbO
BilICBKOBUMM ITic/1s1 60J10BMX 3iITKHEHb 3 BOPOTOM 260 Ta, AKY IIPOCTO 3HANIIUIN B 30H1
BefieHHsI 60ITOBNMX Aiil. BMHMKae fogaTKOBe MUTAHHS — {0 SIKOI KaTeropil BiffHOCHTH
36po10, AKY 3HANIUIM LUBLIbHI 0COOM B HaCeNeHUX IIYHKTAX, AKi MEXYIOTD 3 JIiHi€0
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3ITKHEHHsI, Ta 5IKA 3aCTOCOBYETHCS LIVIMU 5K 0CO0aMU IS 3aXMCTY CBOTO MiCTa, Cea
Ta OCeIi?

3a 3mictoM cT. 1 3akoHy Ykpainu «IIpo 3abesmedeHHs ydacTi OMBUIBHUX OCi0
y saxmcTi Ykpainu» (gami — 3axon Ne 2114-IX) B mepiop Aii BOeHHOrO cTaHy 0cobu
MOXYTb OpaTy y4acTb y Bifciui Ta cTpumyBaHHi 36poiiHOi arpecii pd, y ToMmy wunmc-
i OTpMMATH BOTHeNaJabHY 36poI0 i 6oenpuiacy o Hel BifIOBIZHO O HOPSKY Ta
BUMOT, BcraHoBneHXx MBC VYkpainnu [3]. 3a cr. 2 3akony Ne 2114-IX 3acTocyBaHH:A
LVBITBHUMM 0cO6aMU BOTHEIa/IbHOI 30poi 3/i/ICHIOEThCA aHATIOTIYHO [0 3aCTOCY-
BaHHA 36po'1' BiﬁCbKOBocnyH(6OBu;1MM MiJ YaC BUKOHAHHA HUMM 3aBIaHb IIOJ0 Bif-
civi 36poitHoOI arpecii mpotu Ykpainu [3]. To6To, 3rifHO BuUIle3a3HaYeHOro, 0c06a,
sAKa 3HajluIa 30polo, Ta 6aXkae BUKOPUCTOBYBATH II 3a//Is 3aXMCTy CyBepeHiTeTy B
IpUQPPOHTOBIiIT 30HI, Ma€ HaJ&KHUM YMHOM 3apeECTPYBATH ii, B iHIIOMY BUIIAJKY —
JaHa He3aJleK/lapoBaHa 30posi Oyje BBaXKATUCDH NPEAMETOM KPUMIiHATBHOIO IPaBO-
HOpYIIeHHA 3a cT. 263 KpuminanbHoro komekcy Ykpainm. Te >x came cTocyerbcs i
BiICBKOBOCTYXOOBIIiB, 5IKi 3000B’s13aHI HOBIJOMNUTI KOMAH/MpPa PO 3HAXIAKY, 100
HaJIOKHNM 9MHOM 3apeecTpysaru 1i. Toai BorxemanbpHa 36post i 6oenpunacu 6yayTsb
BB@)KATHCA 3aKOHHUMMU MiC/IA IX JeK/IapyBaHH:A, IpoLeypa IKOr0 BCTAHOBIIOETHCA
TUM >Ke 3aKoHoM Ne 2114-IX.

3 1bOTO BUIUIMBAE BICHOBOK, L0 IMBiNTbHA 0C00a, KA 3a/IMIINIACh IIPOXXNBATH B
CBOIiT 0cesti B MpUQPOHTOBIIT 30Hi, 3HailIIa 306pOI0 CYIPOTUBHMKA, He 3a/eKIapyBa-
71a 11, IpOTe BUKOPUCTOBYE 11 [I/I SHUILEHHA BOPOXIX CIUJI, & 3HAYUTD — JI/IA 3aXUCTy
TepUTOPia/IbHOI LiiCHOCTI YKpaiHu, — € IPaBONOPYIIHMKOM Ta Ii/IIATa€ MOKapaHHIO
3a caHKIIi€eo cT. 263 KpumiHampHOro Kofekcy Ykpainu, abo HaBiTh i 3a CT. 262 B MeXKax
He3aKOHHOTO ITPUBJIACHEHHS 36POi.

Y npakrtuii Bepxosroro Cyay Haromomyerscs, o Ajsi KBamigikaril JocTaTHbO
BCTAHOBJ/IEHHsI (haKTy HE3aKOHHOTO IIOBOKEHHSI 31 30pOEI0 He3a/IeXKHO Biff 00CTaBUH
ii orpumanHs (4, c. 34, c. 36]. Lle o3Havae, 1[0 HaBiTh 36epiraHHs 306poi, OTPUMAHOI
411 3Hal/IeHOI B 30Hi 60IOBUX /i1, GOpMaNbHO MifTIa/ia€ Mifi 03HAKM CK/IAJy 3TI0YMHY.
IIpuBracHeHHs, sKe BUIUIMBAE 31 3HAXOKEHH: 30poi, Mae Miclie rpu 1i yTpuMaHHi,
HeTlOBepHEHHI BOJIOJIiIBIN0 0c00010, AKiil BOHa Oy/a moBipeHa Jyid 30epiraHHs, mepe-
Be3eHHsI, IepeCU/IaHH, HaJlaHa y 3B A3KY 3 BUKOHAHHAM CITy>KOOBMUX 060B’I3KiB TOLO
a60 B sIKOT ONMHM/IACH BUIMIAJKOBO 4M KO0 Oy/Ia BUIyYeHa B iHIIOI 0CO6H, KOTpa BO-
JIOfli/Ta HEelo He3aKOHHO. IIpoTe 4M 0Li/IbHO BUKOPUCTOBYBATU IOHATTA «IIpUBJIAcC-
HeHH:» B acIeKTi cT. 262 KpuminanbHoro kopiekcy Ykpainu mopo TpodertHoi 36poi?
B Kofiekci He BM3HAYeHO IIOHATTS HpuUBIACHEeHHA. B ®inocodcpromy eHIMKIIONe-
IMYHOMY CIIOBHUKY «IIPMBJIACHEHHA» Ta «IIPMCBOEHHA» BUITIANAIOTD AK CMHOHIMIUHI
IIOHATTA 3i 3HAYEHHAM II€PETBOPEHHS HiUuMITHOIO B CBOE. IIpy TOMY IpuB/IacCHEHH:A
BU3HAYAETCA K aHTUIION, «Biguy>keHHs» [5, c. 517, ¢.522]. 3rifHo Bemmkoro Taymau-
HOTO CTIOBHMKA YKPaiHCbKOI MOBU «Bif4y)XyBaT!» O3Ha4Ya€ BinbMpaTu MaifHo, CIIipa-
I0YICh Ha IIeBHUIT 3aKOH [6, c. 185]. HaToMicTh puB/IacHIOBaHHA, AKE BU3HAYAETLCA
SIK «pOOUTI 1110-HeOY/Ib CBOEIO BIACHICTIO», BBXKAETHCS 32 KOZIEKCOM HE3aKOHHIM |6,
c. 1111]. Orxe, goninbHO 6y10 6 HagaTV 3aKOHOAABI[EM BU3HAYEHHA IOHATTS «He3a-
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KOHHOTO IIPVB/IACHEHHsI», 1 BXXe TOJII BU3HAYATH 4N € HAabyTTs TpoderiiHol 36poi came
IPUBJIACHEHHAM B MEXaX CT. 262, 4M Taki [iil 0coby MoXKHa KBasIi(ikyBaTy nuile 3a
cT. 263 KpuminanbHoro kopekcy Ykpainu, abo 3a ct. 410, sIKIjo cy6’ eKT npaBonopy-
ILIEHHS € BIICBKOBOC/TY)XOOBLEM.

Pasom i3 TuM cyfoBa IpaKTUKa IEMOHCTPYE IIEBHY HEMIOCTINHICTh. B OKpeMux BI-
IafIKax CYAM BPaxOBYIOTb OOCTABMHI BOEHHOTO CTAHy Ta METY BMKOPUCTAHH:I 36poi
(30Kpema, mIst 0OOPOHN TepUTOPiANbHOI LITICHOCTI flep>KaBm), i Iie MOXe IpPU3BO-
AUTU O BUIIPABYBaTbHMX BUPOKIB 200 BUCTYIIATH SIK 0OCTABMHA, LIO ITOM SIKIIYE
ITOKApaHHs 3TiHO 4. 2 cT. 66 KpnminanpHoro kogexcy Ykpainu. Bogrowac, y 6inpio-
CTi BUMajKiB, floMiHye (OopManbHO-IOPUAUYHMIL MifIXiJ: HABiTh 3HalieHa TaK 3BaHa
«rpodeitHa 36posi», AKy ocoba 3anuiumia cobi Ta He Iiie 3ajieK/IapyBasa, BUSHAETbCS
IpeMeTOM He3aKOHHOTO 06iry 3a cT. 263.

AHatis IpaB03acTOCOBHOI IMPAKTUKY CBIIYUTD, 10 3HAYHA YACTMHA TAKMX IIpa-
BOIIOPYIIEHDb IOB’sI3aHa came 3 06iroM 36poi, oTpuMaHoi B 30HI 60/OBUX Aili, 110
¢baxriyHo 1 popmye saBue Hiel «Tpodeitnoi 36poi». IIpu HpoMy BiscyTHICTb 1i 3a-
KpiIICHOTO 3aKOHO/IaBYOTO BU3HAUYEHHA YHEMOXIVBIIOE AV epeHIilioBaHuIT miaxXiz
10 KpMMiHa/IbHOI BifTIOBiJa/IbHOCTI 3 ypaXyBaHHAM 0OCTaBMH, SIKi i/ HA MOMEHT
CKOEHHS KPUMiHA/JIbHOTO NPAaBOMOPYILIEHH:A 3a CT.CT. 262, 263, 410 KpuminanabHoro
KOJIEKCY YKpaiHu.

JomatkoBuM mifTBEpIpKeHHAM L€l mpo6nemu € gani HarjionanbHoi mominii Ypa-
THU, BIITIOBIZHO 10 AKMX IOPOKY 3 OOIry BUTYYalOThCS TUCSIYi OMHMIb HE3aKOHHOI
BOTHeT/IbHOI 36poi Ta 6oempumnacis, 6araTo 3 KX MAIOTh IIOIIKO/KEHHS BHACTI/IOK
repe6GyBaHH: B 30HI BefieHHsI 60110ByX fiit. Lle, Ha >kasb, CBif4nTH PO GOpMyBaHHS
CTIJIKOTO KaHaJTy HeJlleraJlbHOrO PO3MOBCIOMKEHH 30Ol came 3 JTiHii 3iTKHEHHSI.

OcobnusicTio TpodeitHoi 36poi € Te, 1[0 BOHA HaOyBAETHCSI He BHACIIOK KTacui-
HIX KPYMiHa/IbHO IPOTUIPABHMX /Iill i He 3 MeTOI0 KyIiB/Ii TaKol 30pOi /11 BUNHEHHSA
IIPOTUIIPABHMX [IifIHD, @ B YMOBaX BiifHM (HaIpMKIaf, Ha MicIAX 60/OBUX 3iTKHEHDb
a60 3a/1MIIeHNX O3MLisAX), fle 6araTo HiuMitHOI 36poi i mocTae rocTpa HEOOXifHICTD
3axuiary gepxasy. OfHAaK YMHHE KPUMiHaIbHe 3aKOHOABCTBO HE BPAXOBYE Iii 00-
CTABMHU IIpY NpM3HAYEHHI ITOKapaHHs, 110 IPU3BOAUTD IO OHAKOBOTO Mi/[XOMy SK
[0 HE3aKOHHOTO Mpuj0aHH:A, Tak i o GaKTUYHOTO NMpUBIACHeHHs 36poi B yMOBax
BilfHY, 1110, HA MOIO IYMKY, € He 30BCiM 00’ €KTUBHIM.

BaxxnBum eneMeHTOM (GOPMYBaHHs IIPAaBOBOTO IOPSJKY B YKpaiHi € MbKHapo-
He CIiBPOGITHUIITBO 11[0f{0 3a06iraHHs HE3aKOHHOTO 00iry 36poi, a TaKOX — IHCTH-
TyT no6poainbﬂoi’ 3mavi 36po’1’ Ta BiTHOCHO HENIOIABHO BIIPOBAJKEHA MIPOLIefypa pe-
ecTpaii Ta ilekmapyBaHH:A 36poi B opranax MBC Ta €EguHomy peectpi 36poi. Ilpore,
SIK TIOKA3y€ MPAKTHUKA, e(peKTUBHICTD IIbOTO MEXaHI3My € He HAJITO BICOKOIO depes
HU3bKUI PiBEHDb IIPAaBOBOI OCBITY HaCe/IEHHA Ta HEJOBIPY /10 TapaHTill 3Bi/IbHEHHA Bifl
KpMMiHA/IbHOI BifITIOBIZA/IbHOCTI y BUIIAJIKY AeK/IAPYBAHHS 3HAIEHOI 36pOi.

TakyM 4MHOM, KpMMiHa/JIbHO-TIpaBOBa OIiHKAa HE3aKOHHOTO o06iry TpodertHol
36poi Ta caMOro HOHATTA TPOdertHOI 30poi XapaKTepuU3yeThCsi KOMIUIEKCOM IPO6IeM:
Bi/ICYTHICTIO 4iTKOTO HOPMATMBHOTO BU3HAYeHH:, (POPMaTbHIM XapaKTepOM CKIaly
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37I0YMHY 32 CT.CT. 262, 263, 410, HEOTHOPIZHICTIO CYJOBOI IPAKTUKM Ta 3POCTAHHAM
MacmTabiB 3raflaHNX KpUMiHaIbHUX MPaBOMIOPYIIEHb.

Y 3B’5I3KYy 3 LjM, Ha MOIO [yMKY, /JOL{/IbHO 6y/I0 611 pO3IIoYaTy MpoIec 3aKpimieH-
HA Ha 3aKOHOJABYOMY PiBHI MOHATTA «TpoeliHa 36post», MpoBecTn AudepeHIialio
KpMMiHa/IbHOI BifITIOBifja/IbHOCT] 3BaXkKalouyM Ha CIIoci6 Ta MeTy HabyTTs Takoi 36poi,
BPaXOBYBAaTH BOEHHNIT CTaH sIK 0OCTaBUHY, 110 BIUIMBAE HA KPUMiHA/IbHO-IPABOBY
OIIiHKY, yOCKOHAIUTY MEXaHi3M no6p01aiano'1' 3/1a4i Ta JeKIapyBaHHA 36po'1', HigBu-
IIyBaT! piBeHb MPOCBITU HaCeNeHH: 1Ofj0 MPaBOBUX HACTI/IKIB HE3aKOHHOTO 36epi-
raHHs 30Ol Ta 3aKOHHUX MOXK/IMBOCTEN YHIUKHEHHS BIAIOBINA/NBHOCTI 3a Taki Ail.

Peasrizariist 3a3HaYeHNX 3aXO/iB cpysTHMe cTabinisamuii CyxoBoi MPaKTUKY L[Of0
BUHECEHHsI BUPOKIB 3a IIPaBOIIOPYILIEHHS, HepefbadeHi cT.cT. 262, 263 KpuminanbHo-
TO KOJIEKCY, MiIBUIeHHI0 e()eKTUBHOCTI KPMMiHaIbHO-IIPAaBOBOTO PETYIIOBAHHA Ta
3HIDKEHHIO PiBHS He3aKOHHOTo 00iry 36poi B YKpaiHi.
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