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TIMO®PEEBA JIUIIA FOPIIBHA

HauyioHanbHuil yHisepcumem «00ecbKa WPUOUHHA aKAOeMis»,
doueHm kagedpu KpUMiHAALHO20 Npasa,
KaHduoam puduvHUX HAyK, adgokam

MPOIIOPIIIMHICTH KPJ/IMIHAJIBHOi BIAITOBIAAJTBHOCTI
3A BUKPAJJTEHHA MAHNHA B YMOBAX BOEHHOI'O CTAHY

3 2014 poxy TpuBae BilfHa 3 60Ky pociticbkoi ¢pemepaliil mpoTu YKpaiHu.
24 motoro 2022 poKy Bif0y/I0Ch IOBHOMAcCIITaOHe BTOPrHEHHS Ta PO3IloYa-
JIMCh aKTUBHI BOEHHI /il Ha BCil TepuTopil VKpaiHu.

OkpeMi acrekTd IIpobyeMaTHKH KBasidikaliii 3/J04YMHIB Ta IpPOTH[IIl
iX BUMHEHHIO B yMOBaxX BOEHHOIO CTaHy BJKe [OCII/PKYeTbCs GaraTbMa
BUEHHMH Ta HayKoBIIMH, 30kpeMa: IO.B.Bayninum, H.O.TyTopoBoro,
JI. M. lemuzoBoro, M. M. I'HatoBcbkuM, B. O. HaBporpkum, 0. A. [ToHoMa-
peHko, H. A. CaBiHoBo, €.JI. CTpesproBuM, B. O. TysmakoBuM, M. I. XaBpo-
HIOKOM, A.B.XapuToHOBOIO Ta iH. PasoM 3 THUM, BpaxOBYHOUM IIOZil, SKi
BifIOyBalOThCd B YKpaiHi BOHA IIPOMOBXKYE OYyTH aKTyaJbHOK. 30KpeMa
II0CTae IMUTaHHA 11010 IIPOIOPIIIMHOCTI KpUMiHaJIbHOI BiITIOBITaIbHOCTI 3a
BUKpaJieHHS MaliHa B yMOBaxX BOEHHOTO CTaHy.

3rigHo i3 3akoHOM «IIpo BHeceHHS 3MiH [0 KpuUMiHa/JIbHOIO KOZeKCy
VKpalHU IIOf0 TOCHJIEHHS BiAIIOBiZA/IBbHOCTI 3a MapogepcTBo» Ne 2117-IX
Bixg 03.03.2022 p. mo pmesakux crated KK BHeceHO KBasiQikyrooui 03HaKU
«B YyMOBaxX BOEHHOTO ab0 HaJ3BUYaWHOrO cTaHy». Lle 30KpemMa CTOCYETHCS
BUMHEHHS Kpa/ii>kokK (4. 4 cT. 185 KK), rpabesxiB (4. 4 cT. 186 KK), BunHeHHS
po3sboro (4. 4 ct. 187 KK), BuMaraHHg (4. 4 cT. 189 KK), BUnMHeHHS IIpUBJIacC-
HeHHsI, po3TpaTd MaiHa a60 3aBOJIOJiHHSI HUM IUISXOM 3JI0B)KHMBaHHSI
CIy>k60BUM cTaHOBHILIEM (4. 4 cT. 191 KK) Ta iH.

Ile cymepeuyuThb Ha3Bi 3aKOHY «II[O/I0 IIOCHJIEHHS BIZIIOBiZaJIbHOCTL
3a MapofiepcTBO». A/PKe B HbOMY HIETHCSI He TiJIbKH IIPO MapojepCTBO,
a TakKOo)X IIp0 3arajJbHO KpUMIHa/JbHI IIPaBOIIOPYIIIEHHS IIPOTH BJIacC-
HOCTI, ajle «B yMOBaxX BOEHHOI0O ab0 Ha/3BUUYaMHOIO CTaHy». B 6araTbox
IHTepHeT-[pKepesaXx Ta I[Ipeci KpaAbKKU I Yac BIMHU BUCBIT/IIOITHCS
K «MapofepcTBo». MapoziepcTBo IlepenbadeHo cT.432 KK. CraTTa Iepef-
6auae KpuMiHaJIbHY BifTIOBila/IbHICTE 32 BUKPa/leHHsI Ha 10JIi 6010 peuew,
1110 3HAXOJATHCS IIPU BOUTHUX YW IIOpaHEeHUX. SIKI0 BUKpPaZeHHs He II0B’d-
3aHO 3 IIosieM 600, TO BUKPa/leHHS PO3IVIAIaeThbCs SIK IIPaBOIIOPYIIEHHS
IpoTH BiacHOCTI. Jlo craTTi 432 KK Tako)x 6y BHeCeHi 3MiHM, IIOB’s13aHi
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i3 OigBUIEHHSM BiAIIOBiZaJIbHOCTI. /[0 3a3HAUEeHUX 3MiH CAHKIIEO ITiel
cTaTTi 6yJsI0 Ilepe6aueHO BiAIOBiIaIbHICTE Y BUIVISIAI IT036aBJI€HHIM BOJIL
Ha CTPOK Bix 3 1o 10 poxkiB, Imicsg 3MiH Bif 5 1o 10 pokis.

IIlo cTOCyeThCA 3araJibHO KpHUMiHaJIbHUX IIPaBONIOPYIIEHb IIPOTH
BJIACHOCTI B yMOBax BOEHHOTO Ha HaJA3BHYaWHOIO cTaHy (4.4 cT. 185,
4.4 cT. 186, 4. 4 cT. 187 4. 4 cT. 189, 4. 4 cT. 191 KK), TO BUIIg[ae HeIpo-
HOopIiiHUM KBasliQikyBaTH Oy[b-IKy KpafiKKy abo rpabix, sokpema, sKi
CIIPUYMHWIN IIKOAY y MiHiMaibHUX po3Mipax (6isbire 0.2 HeoIIofaTKo-
BaHOI'0 MiHIMyMy [OXOJiB rpoMajsaH (MiHiMaJbHa coIjiajbHa IMijbra s
KkBasigikarii), To6To 268,4 rpH y 2023 p.) 3a 0Cc06JMBO KBaJipikoBaHUM
CKJIAZIOM BiITIOBiZTHOIO CAHKIIi€I0.

Taka HeOJHO3HAUHICTh 3aKOHy CIPUYMHMJIA IIPOOJEeMH Y IIPaKTHIL
Horo sacrocyBaHHsd. 30KpeMa BupokoM COKHpPSIHCHKOIO PaMOHHOIO CyAy
UepHiBerbKoi o6s1acti Bif 25 TpaBHS 2022 p. 0coby 3acypKeHo 3a 4. 3 cT. 185
KK VkpaiHu /o IToKapaHHS y BHUZI I1036aBJIeHHS BOJII Ha CTPOK 3 POKH, 3a
4. 4 cT. 185 KK — Ha cTpoK 5 pokiB 1nos6asyieHHs BoJi. Ha mizfcrasi cT. 70 KK
3a CYKYIIHICTIO KpPHUMiHaJIbHHUX IIpaBOIIOPYIIEHb OCTATOYHO IIPHU3HAYEHO
IIOKapaHHs y BUIJISAAL 5 pOKiB 11o36aBiieHHs BoJii. Ha mifcrasi craTent 75, 76
KK ocoby 3BUIBHEHO BiJ Bif0yBaHHS NIPHU3HAYeHOTO HOMY IIOKapaHHSI
3 BUIIPOOYBAHHSM 3 iCIMTOBUM CTPOKOM 3poKHu. Kpafi>kku uy»Koro MaiHa
6ysm BUMHeHI 8 jroToro, 8 Ta 9 6epesHs 2022 poKy Ha Teputopii c. Binoy-
ciBKH /[HiCTPOBCHKOTO p-HY UepHiBeI[bKoi 061

3rigHo 1. 32 VxBasu BepxoBHoro Cyny Bif 28 GepesHs 2023 p., cipaBa
Ne 722/594/22, mipoBajpkeHHsT Ne 51-3186kM22, Koserisi cypniB BC BBaKae,
II0 «CHO BUCJIOBJIEHHUH HaMip 3aKOHOJABIld He Jae II/ICTaB BBa)KaTH,
110 METOK IIbOT0 3aKOHY OYJI0 BUKJIHYUTU MOJKJIHUBICTH 3aCTOCYBaHHSI
yacTtuH 1-3 crateit 185-187, 189, 191 B obcTaBHHAX, IKi He MAlOTL HIiUOTO
CIIJILHOTO 3 BUKOPUCTaHHSIM 06e3[10pa/lHOTO CTaHy MEIIKaHI[B abo iHImmx
YMOB, CTBOPEHUX BOEHHHUMHM [iIMU, II[0 ITOJIETTIIYIOTH BUMHEHHS 3JIOYHUHIB
B CTYIIEHI, 1110 3HaYHO Bi/Ipi3HSAETHCS BiJj 06CTaBUH 3BUYANHOTO YKUTTS».

Koureris cyppiB BC (. 27-32) mocusaeTbesd Ha [I0SICHIOBAJIBHY 3aIIUCKY
J10 3aKOHOIIPOEKTY, Y IKIM 3a3HAUEHO, 1110 TaKi 3MiHU BHOCATHCS B KOHTEKCTI
cutTyarii, mo mnepexbadeHa CcT.33 JKeHeBCbKOI KOHBEHIIii IIPO 3aXHCT
IIUBUJILHOTO HaceJIeHHS IIif yac BilfHU (30KpeMa «morpabyBaHHS 3a60po-
HAIOTHCI»). B OOGIPyHTYBaHHSI HEOOXIHOCTI NPUUHATTI 3aKOHY TaKOXK
3a3HAu4eHO, 110 BIMCHKOBI Ail «3MyIIyIOTh JIFOZEN IIOJIUIIAaTH CBOI JOMIBKHA
Ta MalHOo. Hepigko Taki 06CTaBUHN BHUKOPHUCTOBYIOTHCS 3JI0BMUCHUKAMH
3 MeTOI QaKTUUHO 6e3IepellKoHOI0 3aBOJIOAIHHS [TUM MaWHOM IIUISIXOM
IPOHUKHEHHS 10 KBapTHUp, >KUTJOBUX OyJWHKIB, 0QiciB UM 3akiajiB
TOpTiBiai. MarwTh Miclle ¥ BUIIQJKM BiIKPUTOTO 3aBOJIOAIHHS UyKUM
MaMlHOM, Y TOMY YHCJI i3 3aCTOCYBaHHSAM HaCHUJIbCTBa.

BpaxoByrOUH IIOIIMPEHICTh BUKOPUCTAHHS 3JI0YMHIIMU [TUX 06CTaBUH,
3aKOHO/laBeIlb OOIPYHTOBY€E HEOOXIIHICTh ITIOCHJIMTH KPUMiHa/JIbHY BiJ[IIOBi-
JaJILHICTD 3a 3JIOUMHU, BUMHEH] 3 BUKOPUCTaHHSIM TaKUX YMOB i 06CTaBUH,
SIKI BiH Ha3BaB Y I1il HOSICHIOBAJIbHIN 3aIIUCITi «MapofepcTBOM» [1, I1. 28]

Tako>X y BHUCHOBKY Bifjo6pakeHMH Hamip wieHiB KomiTeTy 3a foro-
MOTOK ITUX 3MiH «BCTaHOBUTHU CIIpaBe/yINBe IIOKapaHHS g 0cib, sgxi
BUKOPHCTOBYIOTH 0e3lopajHUIl CTaH MeIIKaHI[iB IIeBHUX TepPUTOpir
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mix gac 60MoBHX i 111 rpaberky Ta po360r, a TaKoK IIPHUBJIACHIOIOTH
qy>Ke MalHO Ha I10JIi 6010, 3aCTOCOBYIOUM TpariyHi 06CTaBUHU [JIs1 BJIaCHOI
Ha’KuBW» [1, 1. 31].

CJ1ify BiiMesKOBYBaTU Kpaii>KKU B YMOBaxX BOEHHOIO CTaHy Bifi Mapozep-
CTBa. BHaeThbCca HeNPONOPIIMHUM KBalipikyBaTu OyAb SKYy KpagiXKy,
rpabik, BUMaraHHs, 30KpeMa, SKi CIPUUYMHWIN ILIKOAY Y MiHIMaJIbHUX
po3Mipax (268,4 rpH y 2023 p.) 3a 0co6JMBO KBaldipiKOBaHHM CKJIAZ0M
BIJITIOBITHOIO CaHKIi€0 y 4.4 cT. 185, 4.4 cT. 186, u.4 cT. 187 4. 4 cT. 189,
4. 4 cT. 191 KK. VMOBHU BOEHHOI'O CTaHy iCHYIOTH II0 BCili TepHUTOpil YKpalHu
JI0 3aKiHUeHHS BIMHU. AJle Ile He 03Ha4yae HiBeJIOBaHHS OCHOBHOTO CKJIAZy
Ta IHIMKX KBaliQiKy0Unx o3HaK. CJIi/i yTOUHUTH pefaKIiilo CTaTTi, 30KpeMa
3 BUKOPHUCTaHHSIM YMOB BOE€HHOIO ab0 HaJ3BUYaWHOIO CTaHy, 3 BUKOPHC-
TaHHAM 0e3II0paJHOT0 CTaHy MeIIKaHI[B ab0 IHIIMX yMOB, CTBOPEHHX
BOEHHUMU [isIMU, III0 IIOJIETIIYIOTh BUWHEHHS 3JIOUMHIB B CTYIIeHi, III0
3HAYHO Bi/Ipi3HAETHCA Bif 00CTaBUH 3BUYaNHOI0 )KUTTS.

Cnucok eukopucmaHux ddicepen:
1. VxBasa BepxoBHoro Cyay Bim 28 GepesHst 2023 poky, cipaBa Ne 722/594/22,
npoBa/keHHs Ne 51-3186kMm22. URL: https://reyestr.court.gov.ua/Review/11039
5917?fbclid=IwAROmM40KvWg7juxX13CSqYRNSJhRSLZ6TGKIZDJAexTKAFO

Kirro4oBi c0Ba: IPOIOPIiHHICTE, MapoJepcTBO, Kpa/i’KKa, YMOBH BOEHHOTO CTaHY,
TIPUHITUIIN KPUMiHaJIBHOTO ITpaBa.

Key words: proportionality, looting, theft, conditions of martial law, principles of criminal
law.

XIMYEHKO CBIT/IAHA AHATOJIIIBHA

HauioHanbHuil yHigepcumem «00ecbKa WpUOUHHA aKademis»,
doueHm kagedpu KpUMiHAAbHO20 Npasa,
KaHouoam HpuouHHUX HAYK, OOUEeHm

KPUMIHAJIBHO-ITPABOBA OXOPOHA JITKAPCHKOI TAEMHHUITI

CTaH 37,0pOB’S JIIOAUHY, ii XBOp0oOH, MeTa 3alIpOIIOHOBAHUX JOCIIPKEHb
i JIiKyBaJIbHUX 3aXO[iB, IIPOTHO3 MOJKJIMBOTO PO3BUTKY 3aXBOPIOBAHHS,
B TOMY YHCJI i IIPO HasIBHICTH PU3HUKY IJISI SKUTTS 1 3[0POB’Sl, pe3yIbTaTH
006CTe)KeHb, IIPOBeJleHHS IIpOQiTaKTHUHUX 3axOfiB, — BCe Ile 3a CBOIM
IIPaBOBUM PEXUMOM € PI3HOBUAOM MeLUYHOI iHopMariii, sika, B CBOIO
4epr, € KoHQieHIifiHO0. BifmoBigHo 10 4.1 cT. 32 KoHcTHTyIil YKpainu
He JIOIyCKaeTbCs 36upaHHs, 36epiraHHs, BUKOPHUCTAHHSA Ta MOIINpPEHHS
KoHOieHNIMHOI iHQopMaLil ITpo ocoby 6es ii srogu, KpiM BHUIIAAKiB, BU3Ha-
YeHUX 3aKOHOM, 1 JIMIlle B iHTepecax HaIlliOHaJbHOI 6e3IleKy, eKOHOMid-
HOro 106po6yTy Ta IpaB JjroguHU [1]. BigmoBigHo 1o cT. 286 IIK Vkpainu
¢isnuHa ocoba Mae IIpaBO Ha TAEMHMUINIO IIPO CTaH CBOTO 3[0POB’S, QaxkT
3BEpPHEHHS 3a MeJMYHOI0 [OIIOMOT0I0, J[iarHO3, a TaKO0)K IIPO BiZlOMOCTI,
oJlep>KaHi Iipu II MefudyHOMY 06CTeKeHHI [2]. IIpy IIbOMY HaroJIONIYETHCH,
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