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BIIPOBAZKEHHS JOT'OBOPY ITPO HAJIAHHS IOPUIUYHUX ITOC-
JIVT' Y HOBUHM LHIUBLJIbHUM KOJEKC YKPAIHA

BararoBikoBa icTopisi pHUMCBKOI IOPUCHIPYACHIII (OpPMye TaKy IOTOBIpHY
KOHCTPYKIIifO, SIK JIOTOBIp MpPO HaJaHHS FOPUIUYHHUX ITOCTYT, 1 siKa 3HAHIUIa CBOE
BiIOOpaKEHHS y TIEPIINX ITUBUIBHUX KoJekcax ABCTpii Ta HiMewunnu. Ha chorommi
JIOTOBIp TMpPO HAJaHHA IOPUAMYHUX TOCIYyr Ha0yBa€ BEIUKOTO Macmrady
BUKOPHCTAHHS, 30KpeMa Ji¢ Hae MOoBa IIPO BUMHEHHS il 4M 3MiHCHEHHS IIeBHOI
TUSUTBHOCTI  FOPUANYHOTO XapakTepy. FOpWaWYHI IMOCIYTH € HaNImomyJIsIpHIIINM
BUIOM TIOCITYT cepell (i3MIHNX Ta IOPHINYHHUX 0Ci0, sIKi MOTPANMiId B CHTYAIlifo, J1e
iX mpaBa TOPYIIYIOThCS. AJie BHHUKAIOTH INPOOJIEMH 3  HENPaBHUIEHHM
3aCTOCYBaHHIM HOpM TyaBu 63 IluBinbHOro komekcy Ykpainu. Ile BimOyBaeThcs
4yepes3 BIJICYTHICTh €IMHOI TYMKH BIiTHOCHO CYyTi TpeaMeTy AoroBopy. IIpemmerom
JIOTOBOPY € HE PEe3yJbTaT, KU IMICIs HOro JOCATHEHHS MEPENAcThCs 3aMOBHUKY, a
caMm mporec abo 3IiHCHEHHS NEeBHOI AISITBHOCTI Cy0’€KTOM INPHBATHOI FOPHIMYHOT
MPaKTHKH, [0 Bifpasy CHOXHBAIOThCA. [IpeMer Mae BUpimIanbHEe 3HAYCHHS IS
BiIMEXXYBaHHSI JIOTOBOPiB OAuWH Bix oanHoro. FO.B. Pomanens, M.I. BparuHchbkwuid,
B.B. Birpsiacekwuid, [.A. TTokpoBckKkuii Ta 6arato iHIIMX HayKOBIIIB Y CBOiX podoTax
MigiAMam TeMy YAOCKOHAJICHHS BXKe ICHYIOYHMX TOTJIAIB Ha JIOTOBIp MPO HaJaHHS
opuauaHuX nocnyr [1, c. 68].

I'naBa 63 IIKY He po3kpuBae 10OroBip npo HaJaHHs IOPUANYHHX MOCIYT, BOHA
MPUCBSIYCHA BHIOBUM BIIHOCHHAM, sIKi IIOB’s3aHi i3 HaJaHHAM pPi3HOMAaHITHUX
MOCIIYT, HANpPHKIAl, MEIUYHHX Ta OCBITHIX [2]. ToMy 3akOoHOmaBelb MOBHHECH Y
[uBinpbHOMY KOJieKCi OKpemMo BuAuMTH locatio conduction operarum, OCHOBHiI
MOJIOKEHHST  SIKOTO  HATIOBHSIFOTH 3MICT Cy4YacHOrO JOTOBOPY IIPO HAJaHHS
IOPHIMYHAX MTOCTYT. BUXOASIYH 3 MPAKTHKH, IOPUANYHA ITOCTYTa BUSBISETHCS cCaMe B
mporieci 3MIACHEHHS i YW JTISUTBHOCTI, sIKi Oe3mocepeqHbo CHpsIMOBaHI Ha
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3aJI0BOJICHHS Ti€l 4M iHIIOI morpedu ocodu. ToOTO cy0’eKT HamaHHS IOPUANYHUX
MOCJIyr poOHTH CBill Mmpoiec mpaii OJiaroM, M0 CTAHOBHTh COOOK CYKYITHICTh
KOPHCHHX BJIACTUBOCTEH 37aTHUX 3a/I0BOJBHUTH MOTpeOM 3amoBHMKA. HOpuanuna
mociayra TIOBHHHA MaTh KOHQIACHIIWHWIA Xapakrep, OYTH EKCKJIIO3HBHOIO,
HEBIJITIBHOIO BiJ JKEpea Ta CHHXPOHHA HaJlaHa.

Jlesiki BYECHI BHOKPEMIIIOIOTH IOPHUAMYHI MOCIYTH BiJl «IOPHIMYHOI POOOTHY.
[ix «ropuanYHOW POOOTOO» MAa€eThCs HA YBa3i AisUIbHICTH Cy0’€KTa, MIO 3HIHCHIOE
NIPUBATHY IOPUIMYHY MPAKTUKY, HAIIPHKIIAZ, pPO3pOOKa IIPOEKTY J0roBOpY. AJle Take
BUOKPEMJICHHS € OiNbII YMOBHHUM, Hi’K 3aKOHOAABYHUM, BOHO OUIBII BiTHOCHTHECS 10O
CKOHOMIYHUX BITHOCHMH. S| BBaXalo, M0 «IOPUIMYHA pPOOOTa» BXOJHUTH JIO
IOPHIMYHOT IMOCTYTH 1 BUHUKA€E HA TOYATKy B3a€EMOJIT MK KIIIEHTOM Ta Cy0’€KTOM,
IO 3/iCHIOE TPUBATHY IOPUIMYHY MPAKTHKY. Takok y 3aKOHOMABI HE MOTPiOHY
BUALIATU «MaTepialbHy» Ta «HEMaTepialbHy IOCIYry», TaK SK C(HOPMYEThCS
HEBIpHE YSBJICHHS PO Te, IO 00 €KTOM 3000B’s13aHHS 1010 HaJaHHs IOPUANYHHX
MOCITYT MO>Ke OyTH MaTepiajibHa MOCITyTa.

VY 3akOHOIABCTBI 000B’A3KOBO MOBHHHO OyTH BKa3aHO, L0 y JOTOBOPI MPO
HaJIaHHsI FOPUAMYHUX IOCIYT Mae OyTH BCTAHOBJICHO MOMEHT 3aJIOBOJICHHS IIOTPEOH
3aMOBHUKA 3a]Is1 BiTHOBJICHHS MOPYIICHUX IpaB Ta BiJIIKOIyBaHHS 30HTKIB y pa3i
HEIOCATHEHHA METH IOpUAu4HOI mociyrd. OTxe, MOCATHEHHS MK Cy0’€KTOM
HaJaHHA IOPUIUYHMX TOCTYT 1 3aMOBHHKOM 3TOAM MHPO 3MICT, 00CAT, XapakTep
B3AEMHHMX [Iiif, MICII SIKUX BCTAHOBIIOIOTHCSI B3AEMHI ITpaBa 1 000B’SI3KH — € YMOBOIO
IIOJI0 mpenMera JoroBopy. Takox y JIOrOBOpi MOXKE BH3HAYaTHUCS KOHKPETHHUH
crociO BUMHEHHS Oiii a00 3MIMCHEHHS IIsUIBHOCTI BUKOHABIEM. Y IESIKHX BHITaIKaX
BUKOHABEIb HA CBilf pO3CyJ, BUXOJSIUU 3 iHTEpECiB 3aMOBHHKA, MOXKE CaMOCTIHHO
obupatu cmocid 3xmilicHeHHs [iii a0 aisulbHOCTI. € Take TOHATTS, SK
«rinepoOCIyroByBaHHs», BOHO MOXE OyTH BKJIIOYEHO Yy JIOTOBIp, SIKIIO CTOPOHH
AN 3road. A 3aKOHOJZABCTBO MAa€ BCTAHOBHTH II€BHI BHMOTH 0 BKIIOYECHHS
Takoi TOCIyrd IO MAOrOBOpY, a caMme: MAOLIBHICTb, JOCTaTHICTh, E€KOHOMIYHA
e(pCKTUBHICTh Ta HE MEPEBUILICHHS Mip HEOOXITHOTO.

IcHYIOTh BHMOAKH, KOJMM MDK BHMKOHABLEM Ta 3aMOBHHKOM YKJIAJAEThCS
JIOTOBIp, Y paMKax SIKOTO OXOIUTFOETHCS 1 Pe3ynbTaT Aii (AisUTBHOCTI) BHKOHABIL,
TOOTO pe3ylbTaT € HEeBi’€MHOI0 4YacTUHOIO BHUKOHAHHS JOTOBOPY (MHMCHMOBI
BUCHOBKHM). Y IIbOMY pa3i JOIIJIBHO TOBOPUTH MNpO JOTOBip miapsmy, abo mpo
3MIllIaHUH JOTOBIp, B SKOMY € €IEMEHTH JI0OTOBOPY PO HaJaHHS IOPUIANYHHAX MOCITYT
Ta miapsay. S BBaxaro, IO B yCiX JOrOBOpax NpPO HaJaHHs IOPUANYHHUX IOCIYT
JIOPEYHO 3a 3rojI0l0 000X CTOPIH 3a3HAYUTH IYHKT ITiJIBUIICHHS I'POIIOBOI CYyMH 3a
JiSUTBHICTB, TIPH SIKOMY BHKOHABeNb IpuiiMae Ha cebe 000B’S30K 3MIHCHUTH IEBHY
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JII0 9M JSUTBHICTb, SIKa MPHBEAC J0 MO3UTHUBHUX IUIS 3aMOBHHKA pe3yibTatiB [3, c.
203-204].

OTke, IOTOBIp MPO HAJAHHS IOPUANYHUX ITOCTYT 00O0B’SI3KOBO MMOBUHEH OyTH
BHECCHUIT 3aKOHO1aBIIeM 10 [{MBIIEHOTO KOJIeKCYy YKpaiHH OKPEMOO TIaBOIO, B SIKii
Oyne BCTaHOBICHO CyO’€KTiB HaJaHHA IOPHIUYHHX MOCIYr, MOMEHT BHKOHAHHS
motped 3aMOBHHKA, PI3HOBUAM JOTOBOPY TMPO HAJAHHS IOPUAUYHUX IOCIYT,
pe3yibTar miii abo MisUTPHOCTI BUKOHABIS, OIUIATa Ta MIiJBUINCHHS I[IHU IIOCIYT
BHKOHABIIS, TPEIMET JOTOBOPIB, a TAaKOX MOJIIMBICTH IOCIYT BHKOHABIIB JUIS
1HO3EMIIIB.
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USUFRUCT AS AN INNOVATIVE INSTITUTION OF UKRAINIAN CIVIL
LAW

Usufruct was the most common kind of private easements. It was defined as
the temporary right to the use and enjoyment of the thing of another with the right to
take the results from using the thing without changing the character it [1, p. 109].
Usufruct is a classical institution of Roman law. It was established in Ancient Rome
and was adopted by many countries. This institution is in demand in different areas of
legal regulation, especially in countries with substantial influence of Roman law, like
Germany, France and Belgium.

There is the legal concept of usufruct in the Civil Code of France. According to
article 578, usufruct is understood as the right of using the things which are owned by
another person in the same way as the owner himself or herself, but only with the
obligation to preserve the essence of these things [2]. The essence of the usufruct in
French civil law is that its subject acquires the ability to use the encumbered thing
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