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Huceprallis € TepmidM Yy BITYM3HSHIA Haylll CHEHialbHUM KOMIUIEKCHUM
JOCTIPKEHHSIM TPABOBUX TMHTAHb IMyOJIIYHOTO BUKOPHUCTAHHS MY3WYHUX TBOPIB Y
TPOMAJICBKUX MICIISIX, B SIKOMY OCHOBHA yBara 30Cepe/KeHa Ha Marepianiax CyIoBOi
MPAKTUKUA CYMiB TOCIOJAPCHKOI FOPUCIUKINT, K HAMpParbOBaHOTO MPAKTUYHOTO
Oazucy  peamizaiii HOPMATUBHMX  TOJIOXKEHb  PETYJIOBaHHA  BIAMOBITHUX
MPABOBIAHOCHH 3 METOK0 MOJANIBIIOTO 3aCTOCYBaHHS y TisSUTBHOCTI HOBOYTBOPEHOI
CHeIliai30BaHoi CyJOBOi YCTaHOBM — BuIoro cyay 3 NHTaHb 1HTENEKTyalbHOI
BIIacHOCTI. PoboTa CKIaga€eThCs 3 TPHOX PO3MALUIIB, B SKHUX JOCTIKEHO NPaBOBUMN
aCHeKT BHUKOPUCTaHHS MY3WYHOIO TBOPY aBTOpaMH Ta IHIIUMHU CyO'€eKTaMH
BUKIIIOUHUX TMpaB Ha MY3HUYHI TBOPU Yy SKOCTI 00’€KTa €KOHOMIYHMX BiTHOCHH —
TOBapy 3 METOI0 OTPUMAaHHS MPUOYTKY BiJ pe3yabTaTIB CBOEI TBOPUOT MISITBHOCTI.

JlocnikeHo cnenudivni O3HAKH Ta 0COOJMBOCTI TaKoro
KyJIbTYPHO-COIIQJIHOTO SIBUINA, SK MY3UYHUN TBIp Yy TMpaBOBiM IUIONIMHI, B
pe3yNbTaTi 4YOrO HAJaHO aBTOPChKE BHU3HAYEHHS MY3HUYHOTO TBOPY SK 00 €KTa
MIPaBOBOIO PETYIIOBAHHS.

[IpoananizoBaHo cTaTyc aBTOpa Ta IHIIUX HOCIIB BUKIIOYHHUX MPaB Ha MYy3U4HI
TBOPH, MOXKIIMBOCTI TakuWX CyO €KTIB 3aJIOBOJILHATH CBOi CyO’€KTHBHI IpaBa Ta
OXOpPOHIOBaHI 3aKOHOM IHTEpECH MpHU 3AIACHEHHI OKPEeMHX MPaBOMOYHOCTEH MO0
BUKOPUCTaHHS MY3UYHOTO TBOPY, B pe3yJbTaTi YOTO BCTAHOBJIEHO, IO CyYacHHA

CTaH MPaBOBOTO 3a0e3MeUeHHS 3/1IMCHEHHS CYy0’ EKTUBHUX aBTOPCHKUX TPaB 3yMOBUB



HEOOXIHICTh 3aKpilUICHHS HAa HOPMATHMBHOMY pIBHI KOHKPETHUX CIOCO0IB iX
3M1IHCHEHHSI.

OxpeMo TpHUAUIEHO yBary Ta HaJlaHO 3arajibHI XapaKTEPUCTUKH CYO'e€KTam
CYMDXKHUX TIpaB, SIKl y CBOIH JiSUTBHOCTI O€3MOCepeHbO 3aCTOCOBYIOTh MY3WUHHIMA
TBip. B mepiry depry, 11e BUKOHaBIII My3UYHHUX TBOPiB: My3UKaHTHU Ta CITIBKHU.

BcranoBieHo, 10 BHUKOHABEllb MY3HUYHOTO TBOPY, SIKOTO 3aKOHOJABIIEM
BIJIHECEHO JO CYO'€KTIB CYMDKHHX TIpaB, € HalOUTbIl OJU3BKUM 3a CBOEIO
IOPUINYHOI0 TIPUPOJOI0 JI0 aBTOpa TBOPY, 1 pPe3yJabTaT HOrO iHTENEKTyaabHOI
TATBHOCTI - BUKOHAHHS N0 O0'€KTIB aBTOPCHKOTO MpaBa, a OTKE HWOro IpaBOBUM
CTaTyC 3HAXOAWTHCS HAa MEXi CyMDKHUX TpaB Ta aBTOPCHKHX IPaB, pa3oM 3 THM
OlJIbLIE TSDKIE JO OCTaHHIX.

[linTppuMaHO TO3MINIO MIOAO TOTO, IO 3 ypaxXyBaHHAM CHEHU(PIYHUX O3HAK
Croco0iB 3iMCHEHHS aBTOPCHKUX TMPaB OCTAHHI CIiJI PO3YMITH SIK KOHKPETHO
BHU3HAYEHI TOJIOKEHHSMU aKTIB LUBUILHOTO 3aKOHOJABCTBA J03BOJU Ta 3a00pOHU
JUIsL HOCIIB Cy0’€KTMBHUX aBTOPCHKUX TpaB Ta 0Ci0, sIKi IM MPOTHUCTOSNTH B CUITY
aOCOJIIOTHOTO XapakTepy KX IMpaB, 100 BUMHEHHS BiAMOBITHUX JIH, CIIPIMOBAHUX
Ha 3aJOBOJICHHS TIEBHUX MaTepialbHUX YH HeMaTepialbHUX IHTEpeciB HOCIiB
Cy0’ €KTUBHHUX aBTOPCHKHX TIPaB.

3ocepeKeHO yBary Ha BHUKOPUCTaHHI TBOpY, SK OJHOMY 31 CIOCOOIB
3MIMCHEHHs (peai3allii) IpaBOMOYHOCTEH aBTOpa, SKE BUCTYMAE SIKICHOI O3HAKOIO
Mporiecy 371MCHEHHS Cy0 €KTUBHOTO ITMBUIBHOTO MpaBa, M0 BKAa3ye€, 3a JOTIOMOTOIO
SAKUX 3aC001B, Y SAKOMY TOPSIAKY, CTOCOBHO SIKHUX OO’ €KTIB Majo MICIIE€ 3AIMCHEHHS
BIJIMTOBITHOTO Cy0’ €KTUBHOTO IUBUILHOTO MPaBa B KO)KHOMY KOHKPETHOMY BHUIIAJIKY .

BucyHyTO mpomo3uIlito 1mom0 3aCTOCYBAaHHS TOHATTS «BUKOPHUCTAHHS TBOPY»
BHUKJTIOYHO JI0 Cy0’€KTa aBTOPCHKOTO MpaBa. HaToMICTh y BIHOIIEHHI Cy0’ €KTIB, K1
KOPHUCTYIOThCSI TBOPOM Yy CBOIHM MISIIBHOCTI JIMINE 3aJUIsl OTPUMaHHS NPUOYTKY, aie
06e3 HaOyTTs TmpaBa BIACHOCTI, TMPOIMOHYETHCS  3aCTOCOBYBATU  MOHSATTS

«KOPUCTYBAHHS TBOPOM».



3nilficHeHO aHali3 TepeadadyeHux 3aKOHOMABCTBOM IMpaB 1  00OB’s3KiB
oprasizaiiii KOJEKTUBHOTO YIPaBIiHHS MaWHOBMMHU MpaBaMH 3 TOYKU 30py iX
JOCTATHOCTI Ta BiAMOBIAHOCTI 3aBAAHHSM, SIKi CTaBJISITHCS TIEPE]T OCTAHHIMU 3 METOIO
3aXUCTy aBTOpa BiJ MOPYIIEHHS MOro mpaB 3 OOKYy IHIIMX CyO €KTiB KOPUCTYBAHHS
MY3UYHAM TBOPOM.

Po3pobneno mpomosumiii  momo MiABUICHHS €(EeKTUBHOCTI 3i1HCHEHHS
MOBHOBAXCHb OPTaHi3alliIMU KOJIEKTHBHOTO YIPABIIHHS Ta BAOCKOHAJICHHS TOPSAKY
B3a€EMOJIII MIXK aBTOPOM Ta TaKWMH opraHizarismMu. OOIpyHTOBAaHO HEOOXIAHICTH
BHOKPEMJICHHSI (PYHKIIIT 3aXUCTy (B TOMY YHCII - CYJIOBOTO) TIpaB aBTOpa Ha TBIp K
OJHiI€T 3 OCHOBHUX (YHKIIM ISJIBHOCTI OpraHizaiiii KOJIEKTUBHOTO YTMpPaBIIiHHS.
30kpema, 3 METOI0 yJIOCKOHaJIEHHS €()EeKTUBHOCTI 3aXUCTy MAaWHOBHUX IIpaB aBTOPIB
MIPOTIOHYETHCA 3aKPIMMUTA 3a OpraHi3alli€el0 KOJEKTHBHOTO YMPABIIHHS MpaBoO Ha
3aXUCT 00’ €EKTIB aBTOPCHKOTO MPaBa, sIKi 3HAXOAATHCS Y i1 yIpaBIliHHI 32 JOTOBOPOM 3
MIPABOBJIACHUKOM, SIK TUCKpPEIliiHE.

BcranoBneno, mo moroBip y cdepi BUKOPUCTaHHS MYy3WYHOTO TBOPY €
OCHOBHOIO YHIBEpCAJIBHOIO MPABOBOI MOJEIUTIO OpraHizaiii Ta BperyJIIOBaHHS
B3a€MOJIIT MK yYaCHUKaMU TPABOBIAHOCHH y MY3W4HIM 1HIyCTpii: aBTOpa (iHIIUX
MPaBOBOJIOJIIIBIIIB), OpraHizaiii KOJEKTHMBHOTO YIIPaBIiHHA Ta KOpPUCTyBaya -
cy0’ €KTa M ANMPUEMHHIIBKOT TiSTTLHOCTI.

Haronomeno Ha TOoMy, IO iMIepaTMBHA BHMOTa 3aKOHY MO0 MHUCHMOBOI
dbopmu JIEH31HHOTO JOTOBOPY Ta BHUMOTA MPO MIAMHCAHHS JOTOBOPY, IMIISIXOM
MPOCTABJICHHS TMIANUCY (€NEKTPOHHOTO TIANUCY) HE BIAMNOBIAAE Cy4aCHUM
TEHJICHIIISIM CYCIUIBHUX BIIHOCHUH, SIKi ()OPMYIOTHCS y MHCTELbKiN Tamysi, agxe B
TaKkoMy pa3l BUKOPHUCTAHHS IHIIWUX TMPABOBUX KOHCTPYKIIIM, HAMPHUKIAI, TOTOBOPY
npueaHaHHs 0e3 miAmucy 000X CTOpIH, € TaKuM, IO HE BIAMOBIAAE YUHHOMY
3aKOHOJABCTBY. BH3HaHO 3a HEOOXiIHE TMEpEerssHyTH 3aKOHOAABYO 3aKpiIUICHI

dbopMu TPABOYMHIB MIOJAO PO3MOPSIKCHHS MAHOBUMHU TpaBaMM 1HTEIEKTYyaJlbHOI



BJIACHOCTI Ta O€3MOCEepeIHbO aBTOPCHKOIO MpaBa, 3 METOI MOJANIBIIOTO
3aMpoBa/KEHHS MEXaHI3My YKIIAJIEHHS MyOIIYHOTO JIIIIEH31HHOTO I0TOBOPY.

3niificHeHO aHai3 MpoOJIeMH 3aXHMCTy aBTOpa BiJl MOPYIICHHsS HOro mpaB Ha
TBIp SIK OCHOBHOi Yy KOHTEKCTI MJOCHII)KyBaHOI TEMaTUKH, aJiKe, IO-TepIle,
BpETYJIIOBAaHHS BIAMOBIAHOI CepH CYCIUIBHOTO KUTTS Ha 3aKOHOJJABUOMY PIBHI X04a
i BimOyJoCsl MOPIBHSHO [1aBHO, TMM HE MEHIIE Ha CHhOTOJHINIHINA JE€Hb BOHO HE
BIIMOBIIA€ CyYacHUM TEHACHIIISIM PO3BUTKY Taly3l, MO-Apyre, KOHTPOIb 3a
peanizailiel0 HOPMAaTUBHHMX TMOJOXKEHb 3 OOKy JAep)kKaBu Mae (QparMeHTapHui
XapakTep, IMO-TPETE, OCOOIMBO TOCTPO CTOITh MUTAHHS MEPEBAYKHOTO IPABOBOTO
HIT1T13MY HaceJIeHHS 100 JOTPUMAHHS aBTOPCHKUX TIPaB.

BcranoBieHo, 3 ypaxyBaHHSIM CydaCHOTO CTaHy CYyJOBOI TIPAaKTHKU 3
€()EeKTUBHOTO BUPIIICHHS CIIOPIB, IO BHUHUKAIOTH Yy cdepl aBTOPCHKO-TIPABOBUX
BIIHOCUH, TIepEBaru po3INIALy TaKUX CIOpPIB caMe€ CyJAaMH TOCHOJapChKoi
IOPUCIUKINT 3 OIMISAy Ha Taki KJIIOYOBI aCMEKTH TOCHOJAapChKOTO CYJOYMHCTBA!
3HAYHUUN JOCBIJl PAKTUKU 3 BIPOBAKEHHS OKPEMOi Crierianizaiii cyaiB; BUCOKHIA
PiBEHb Ta SIKICTh CYJOBHUX PIillleHb; OMEPATUBHICTh PO3TJISAY CIIPaB, sIKa € BAarOMUM
(bakTopoM 11 CrIopiB y cdepi IHTeNEeKTyaIbHOI BIACHOCTI 3arajioM.

3ocepelkeHO yBary Ha BHMBYEHHI CYJOBOi MPAKTHKU 3aXHUCTy aBTOPCHKOIO
mpaBa Ha My3W4YHI TBOPH BUKIIOYHO TOCIOJAPCHKUMH CyJaMH, SK HaIparbOBaHUM
MPAKTUYHUM 0a3ucoM mJisi MaiOyTHROI poboTH Buimoro crerianizoBaHoro cyany 3
MATaHb 1HTEJIEKTyaJlbHOI BIJIACHOCTI, aJDKE 3TiIHO 3 3aKOHOJABCTBOM caMe 3a
HOPMaMU TOCTIOJIaPCHKOTO MPOIECYaAThHOTO 3aKOHY OYIyTh pO3TISIATUCS BIAMOBITHI
CIIpaBH y HOBIH CyJIOBiif yCTaHOBI.

3po0JIeHO BHCHOBOK, II[0 HAMPO3MOBCIOKEHIITUM CIIOCOOOM  3aXHCTY
MOpPYIIEHOTO TMpaBa Ha BHUKOPUCTAHHS MY3UYHOTO TBOPY € KOMIIGHCAIlls, sKa
BUCTyNae cHenudiyHUM CHOCOOOM  3aXHCTy aBTOPCBKOTO IpaBa, M0 €
aTbTEPHATHBOIO IO BIAIIKOAYyBaHHS 30MTKIB Ta YIyHIEHOI BUTOAM. Maroun

aHaJIOTIYHy METy, K 1 BIAIIKOAYBaHHS 30WMTKIB, a caMe: BITHOBJICHHS MailHOBOTO



CTaHy MOTEPIILIOrO, - KOMIICHCAIlisl, HA BiAMIHY BiJ BIAIIKOAYBaHHS 30UTKIB, HOCUTh
IMOBIpHHIA, TPUOIU3HUN XapaKTep, a OTXKE, € OLIbIIe TPUCTOCOBAHOO J0 CHEeU(iKu
00’€KTa 3aXUCTy — MY3UYHOTO TBOPY, 32 SKHUM HEMOXXJIMBO BU3HAUUTU TOYHY CyMY
30UTKY JJIs1 TPABOBOJIOILIIBIIS.

BusHaHO 1HCTHTYT CyJOBOI €KCIIEPTU3U y CIIPaBax, II0 BUHUKAIOTH 31 CIOPIB,
MOB’SI3aHUX 13 3aXUCTOM BHKJIFOYHOTO TIPpaBa Ha MYy3UYHUU TBip, OCHOBHHM 3aCO00M
JOKa3yBaHHS, OCKUTEKH Cy/IOBa €KCIIEPTU3a € TI€EBUM MPOIECYATHHUM MTPHUHOMOM IS
JoKa3yBaHHS (aKTiB MOPYIICHHS aBTOPCHKUX IMpaB Ta BCTAHOBJIEHHS 0C10, BUHHHUX B
TaKWX TOPYIICHHSX, 3BKAIOYM HA CKJIAMHICTh JOKA3yBaHHS Y BU3HAYCHUX CYAOBUX
CTpaBax.

OOGrpyHTOBAaHO MO3MIIO MO0 JAOULIBHOCTI 30CEPEKEHHS BCIX CIpaB, IO 3a
MpeAMETOM CIOpY TOB’s3aHI 13 3aXMCTOM TMpaB Ha OO0 €KTH IHTEIEKTyaJbHOI
BJIACHOCTI, y OKpeMIill CyJI0Bili yCcTaHOBI — BUIIOMYy Cyzi 3 UTaHb IHTEIEKTYaJIbHOT
BJIACHOCTI, aJKe II€ JaCTh 3MOTY 3a0€3MeUnTH: 3arajbHy €PEeKTUBHICTh CYJJOYMHCTBA
B c(epi 3axucTy mnpaB Ha 00’ €KTH 1HTENEKTYaJbHOI BIACHOCTI Ta Ha MY3U4YHI TBOPH
30KpeMa; €IHICTh MPaBO3aCTOCOBHOI MPAKTHUKH, aJKE JIKBIIyE Pi3HI MiAXOAHU [0
TIyMauyeHHsl OJTHUX 1 TMX CaMUX HOPM 3aKOHOJIaBCTBA, IO OE3yMOBHO IIiJIBUIITUTH
pPIBEHb 3aKOHHOCTI Yy cdepi; CTUMYIIOBATHME TBOPUY Ta HAayKOBO-TEXHIUHY
TiSUTBHICTH B KpaiHi; MaTMMe BIUIMB Ha IHBECTHIIIMHY MPUBAOJIUBICTH YKPATHCHKOI
E€KOHOMIKM JIJIs 1HO3EMHHUX KOMIIaHIl; cHpusTuMe YHiikaiii mpaBo3acTOCOBHOI
MPaKTUKH, i1 HAOMWKEHHS A0 MDKHApPOJHMX CTaHAApPTIB CYJOYMHCTBA Y cdepi
3aXHCTY TIpaB Ha 00’ €KTH 1HTEIEKTYaJIbHOI BIIACHOCTI.

BucynyTo mpormo3uilito BHeCTH 3MiHH 10 3akoHy Ykpainu «IIpo cymoyctpiif i
CTaTyC CYIIIB»BIJIMOBIIHO 10 SKUX, HAa MEpioJ MPUMHHEHHS HisapHOCTI Buioi
KBami(iKaiiHoi KoMmicli CynanaiB YKpaiHM, SK BHUKJIIOYHOI OOCTaBHHH, THUMYAacOBO
JleNieTyBaTH ii TIOBHOB&XKEHHS IMOAO 3a0e3nedeHHs (OpMyBaHHS CyHAJIIBCHKOTO

KOpIyCy IHIIIOMY OpraHy, METOI0 3aBepIIeHHS (OpPMYBaHHS CYIIIBCHKOTO KOPIYCY



Buioro cyny 3 muTaHb 1HTEIEKTYalbHOI BIACHOCTI Ta BIAMOBIAHO MOYATKY POOOTH
CYJIOBO1 YCTAaHOBH Y HAKOPOTIII CTPOKH.

Kniouosi cnosa: my3uunuii TBip, aBTOp TBOPY, BUKIIIOUHI MpaBa, OpraHizaiii
KOJICKTUBHOTO YMPAaBIiHHA, JIIEH31MHUNA JTOTOBIp, 3MIHCHEHHS aBTOPCHKOTO IpaBa,

CyIOBHM 3aXUCT, Butuii cyn 3 muTadb 1HTEIEKTYyaIbHOI BIIACHOCTI.
SUMMARY

Berezhna A. Legal issues of public use of musical works in public places. —
Qualifying scientific work on the rights of the manuscript.

Thesis for a Ph.D. degree in specialty 081 «Law». National University
«OdessalLaw Academy», Odesa, 2021.

The dissertation is the first in domestic science special complex research of
legal issues of public use of musical works in public places, in which the main
attention is focused on materials of judicial practice of courts of economic
jurisdiction, as the developed practical basis of realization of normative provisions of
regulation of the corresponding legal relations for the purpose of further application in
the activity of the newly formed specialized judicial institution — the Intellectual
Property High Court. The work consists of three sections, which explore the legal
aspect of the use of a musical work by authors and other subjects of exclusive rights
to musical works as an object of economic relations — a commodity in order to profit
from the results of their creative activities.

The specific features and peculiarities of such a cultural and social phenomenon
as a musical work in the legal plane are studied, as a result of which the author's
definition of a musical work as an object of legal regulation is given.

The status of the author and other holders of exclusive rights to musical works,

the ability of such subjects to satisfy their subjective rights and legally protected



interests in the exercise of certain powers to use a musical work are analyzed. As a
result, it is installed that in the current state of legal support for subjective copyright
has necessitated the consolidation at the regulatory level of specific ways of their
implementation.

Special attention is paid to and general characteristics are given to the subjects
of related rights who directly apply a musical work in their activity. First of all, they
are performers of musical works: musicians and singers.

It is established that the performer of a musical work, which the legislator refers
to the subjects of related rights, is the closest in its legal nature to the author of the
work, and the result of his intellectual activity — performance by its characteristics can
be attributed to copyright, and therefore its legal status is on the border of related
rights and copyrights, however, more inclined to the latter.

The position is supported that, taking into account the specific features of the
methods of copyright enforcement, the latter should be understood as specifically
permitted by the provisions of civil law permits and prohibitions for holders of
subjective copyright and persons who oppose them due to the absolute nature of these
rights to make actions aimed at satisfying certain tangible or intangible interests of
subjective copyright holders.

The focus is on the use of the work as one of the ways to exercise (implement)
the author's powers, which is a qualitative feature of the process of exercising
subjective civil law, indicating by what means, in what order, in relation to which
objects took place subjective civil law in each case.

A proposal has been made to apply the concept of «use of the work»

exclusively to the subject of copyright. Instead, it i1s proposed to apply the concept of



«application of the work» to entities that use the work in their activities only for
profit, but without the acquisition of property rights.

An analysis of the statutory rights and obligations of collective property
management organizations in terms of their adequacy and compliance with the tasks
set before the latter in order to protect the author from violation of his rights by other
subjects of music is made.

Proposals have been developed to increase the efficiency of the exercise of
powers by collective management organizations and to improve the order of
interaction between the author and such organizations. The necessity of separation of
the function of protection (including — judicial) of the author's rights to the work as
one of the main functions of collective management organizations is substantiated. In
particular, in order to improve the effectiveness of protection of property rights of
authors, it is proposed to assign to the organization of collective management the right
to protection of copyright objects that are under its management under a contract with
the right holder, as discretionary.

It is established that the contract in the field of use of a musical work is the
main universal legal model of organization and regulation of interaction between
participants in legal relations in the music industry: author (other right holders),
collective management organization and user — business entity.

It is emphasized that the mandatory requirement of the law on the written form
of the license agreement and the requirement to sign the agreement by signing
(electronic signature) does not meet modern trends in social relations, which in this
case use other legal constructions, for example, accession agreement without the
signature of both parties, is not in accordance with applicable law. It was deemed

necessary to revise the legally established forms of transactions concerning the



disposal of intellectual property rights and direct copyright, in order to further
introduce the mechanism of concluding a public license agreement.

The analysis of the problem of protection of the author from violation of his
rights to the work as the main in the context of the researched subject is carried out,
after all, first, regulation of the corresponding sphere of public life at legislative level
though has occurred rather long ago; secondly, the control over the implementation of
regulations by the state is fragmentary; and thirdly, the issue of the predominant legal
nihilism of the population regarding the observance of copyright is particularly acute.

The advantages of trial of such disputes by courts of economic jurisdiction are
established, taking into account the current state of judicial practice on effective
resolution of disputes arising in the sphere of copyright relations and considering the
following key aspects of commercial litigation: significant experience of practice in
implementing a separate specialization of judges; high level and quality of court
decisions; efficiency of consideration of cases, which is an important factor for
disputes in the field of intellectual property in general.

The focus is on the study of judicial practice of protection of copyright in
musical works exclusively by commercial courts, as an established practical basis for
future work of the Intellectual Property High Court, because according to the law the
relevant cases will be considered in the new court.

It 1s concluded that the most common way to protect the infringed right to use a
musical work is compensation, which is a specific way of protecting copyright, an
alternative to indemnification and covering lost benefit. Having the same purpose as
indemnification — restoration of property of the victim —compensation, in contrast to

indemnification, is probable, approximate, and therefore is more adapted to the



specifics of the object of protection — a music work, for which it is impossible to
determine the exact amount damage to the right holder.

The institute of forensic examination in disputes related to the protection of the
exclusive right to a musical work is recognized as the main means of proof, as
forensic examination is an effective procedural technique for proving the facts of
copyright infringement and establishing the perpetrators of such infringements. cases
of disputes related to the protection of the exclusive right to musical works.

The position substantiatedon the expediency of concentrating all cases related
to the protection of intellectual property rights in a separate judicial institution — the
Intellectual Property High Court, after all, this will ensure: the effectiveness of
litigation in the field of intellectual property protection; unity of law enforcement
practice, eliminates different approaches to the interpretation of the same legislation,
will increase the level of legality in this area; will stimulate creative and scientific and
technical activity in the country; will have an impact on the investment attractiveness
of the Ukrainian economy for foreign companies; will promote the unification of law
enforcement practice and its approximation to international standards of justice in the
field of protection of intellectual property rights.

A proposal has been made to amend the Law of Ukraine «On the Judiciary
and the Status of Judges» in accordance with which, for the period of termination of
the High Qualifications Commission of Judges of Ukraine, as an exceptional
circumstance, to temporarily delegate its powers to ensure the formation of the
judiciary to another institution, in order to complete the formation of the judiciary of
the Intellectual Property High Court and, accordingly, the start of the judicial

institution as soon as possible.
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Intellectual Property High Court.
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