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CTpaxyBaHHS) it 060B’I3KOBI (€KOJNOTIUHI [LIaTe3Ki, CXeMa TOPTiBIi KBOTAMH HA BUKHN MIAPHHU-
KoBuUX ra3iB B €C),

— 3MilaHi MpaBoBi 3aco0u (cTaHmapTH3aMis i QiHaHCYBaHHS B cepi OXOPOHH Ha-
BKOTUIIHBOTO cepepopuia) (Mipommudenko O. 1. CydacHi TeHeHTIIT PO3BATKY eKONOTTHHOT
nonitukd i mpaB €C Ta Ykpainu: mpaosi actiektu/ O. [1. Mipomaudenko// €Bporieiichki miep-
criektiBy. — 2010. —Ne 2. — C. 53).

OTe, PO3BUTOK €BPOICHCHKOrO €KOJIOTIMHOrO IpaBa XapaKTepU3YeThes TONMIYKOM
ONTHMAJIBHHX IT/IXO/IB 710 BUPIIIEHHS CKIaIHUX IPpo6IieM YIpaBIiHHS IPUPOJHAMH pecyp-
caMH Ta 30e pesKeHHS TIPU POJIHL.
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THE LEGAL PERSPECTIVE OF THE EVOLUTION OF THE CONSENT
TO POSTHUMOUS ORGAN DONATION IN THE USA

The main legal provisions for organ transplant in Ukraine are contained in the Law
of transplantation of organs and other anatomical materials of 1999 with amendments (The
Gazette of the Verkhovna Rada of Ukraine (GVR), 1999, N 41, p.377). It regulates all types of
transplantations to be performed in the country, including the type of donation and the consent
that needs to be obtained. It is clear for the live organ donation that donors can be only the
close relatives of the recipient, and obviously, informed consents for organ procurement and
implantation are required from both the potential donor and the recipient, respectively. The life
donation does not leave room for any variation of consent and the way it should be obtained.
As opposed to it, the deceased organ donation is a situation when there are several options
available — either the person has to express her consent or refusal to become a donor after death,
or this consent or refusal may be expressed, but is not required, so that one of them is presumed.
In Ukraine the law provides for presumed refusal of deceased organ and tissue donation, while
the way the consent is obtained is not clearly detailed in the matter of how active should be the
health care provider in requesting this consent, from whom should they request it, and who
is eligible to give it. The Ukrainian legislative actors are still in the process of debating over
this issue. Moreover, they have accepted the situation of deceased donation stagnation in the
country over the last 5 years, and are focusing primarily on different types of instructions for
life donation currently under civil discussion (Draft Order of the Ministry of Health of Ukraine
«On approving the instructions for donation of homotransplants for transplantation from a live
related donor», — 2011. http://moz. gov. ua/ua/portal/Pro_20111014_0. html). In the situation
when Ukraine is striving to find its way to promote deceased organ donation, the international
experience should be taken into account. For this reason the U. S. experience is of particular
interest to us, given the continuous evolution, amendment and coexistence of various transplant
related federal and state legislations.
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Legislation encouraging the postmortem donation of organs has developed mainly over
the last 10-15 years. As scholars have noticed, at common law, people were prohibited from
giving anyone authority over what should be done with their body parts after their death (McNeil,
D. R, The Constitutionality of «Presumed Consent» for Organ Donation, Hamline J. Pub. L. &
Pol’y p.343, 344p. — 1989). The premise for this prohibition was the fact that no one could have a
property right in a dead body. As cited by McNeil, D. R, in the case Williams v. Willians it was
held that «]...] there can be no property right in the dead body of a human being [...] a man cannot
by will dispose of his dead body. If there can be no property in a dead body, it is impossible that
by will or any other instrument the body can be disposed of.» However, the person’s closestliving
relatives did enjoy a «quasi-property right» in the decedent’s body immediately after death. This
right was based on the belief that all individuals deserved a decent burial and that the family
could best protect the interests of the deceased in this regard (Kurnit, M. N., Organ Donation in
the United States: Can We Learn From Successes Abroad? 1994). As mentioned by Scott, R. in
his paper, no significant amendments have been made to this law until the late 1940s when the
viability of corneal transplants was accepted by the international medical community (Scott,
R. The body as property. 1981). This recognized achievement in medical practice has prompted
legislatures to change pertinent laws in order to reduce the barriers to cadaveric organ donation.
In 1947, California’s legislature passed session laws Chapter 125 and Chapter 126 which granted
citizens the legal right to make posthumous donations of their entire bodies, or specified parts
of them, to hospitals, universities, or «similar institutions.» These laws set no limits on the uses
for which body parts could be utilized by these institutions. Thus, they implicitly permitted the
removal of organs for transplantation. The laws protected the decedent by prohibiting his family
from vetoing his wishes. The legislation also allowed the decedent to specify his desires in a
will or other written instrument. In 1957, these statutes were amended to include eye, artery, and
blood banks as well as «other therapeutic servicesy as permissible recipients. In 1968, a further
amendment elaborated procedures for tissue procurement. After the first successful kidney
transplant performed in the USA in 1954, and the growing success of transplant procedures
during the late 1950s and 1960s, it became clear that the existing legislation governing organ
donation was insufficient to procure the number of organs needed to satisfy the demand (Caplan,
A. L. Organ transplants: the costs of success, The Hastings Report, p.23, 1983). By the mid-
1960s the majority of states had some legislation regarding organ and tissue procurement, which
varied significantly among states with regard to the following questions: who could authorize
tissue removal and donation; who could receive such donations; what the allowable uses were
for donated parts; the formalities regarding the giving and revocation of gifts; and the degree
of liability to which doctors acting in good faith were subject (Scott, R. The body as property.
p.71. — 1981). In 1965, the Commissioners of Uniform State Laws have created a subcommittee
to study the issues concerning organ donation and make recommendations for a uniform law.
It resulted in the approval of the Uniform Anatomical Gift Act (UAGA) in July 1968 at the
National Conference of Commissioners, and later by the American Bar Association and the
American Medical Association. Within five years the UAGA had been adopted in some form
by all fifty states and the District of Columbia. In 1987 the UAGA was substantially amended
(Unif. Anatomical Gift Act, § 3, 8A U. L. A. — 1987). In its pure form, the UAGA provides
that any person older than eighteen years can make a gift, effective upon death, of all and any
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part of her body. It further provides that when the deceased has not expressly made a gift or
expressly objected to donation during her lifetime, the deceased’s family members can make
a gift of any or all parts of her body. The various family members are given the following
priority for authorization: spouse, adult children, parents, adult siblings, guardians, any other
person authorized or under obligation to dispose of the body (Unif. Anatomical Gift Act § 3,
8A U. L. A. - 1968). When the UAGA was amended in 1987, it added «a grandparent of the
decedenty after siblings and eliminated the «any other person» designation (Erik S. Jaffe, «She’s
Got Bette Davis [‘s] Eyes»: Assessing the Nonconsensual Removal of Cadaver Organs Under
the Takings and Due Process Clauses, 90 Colum. L. Rev. p.528, 530p. — 1990). The UAGA
restricts gift recipients to hospitals, doctors, medical and dental schools, universities, organ and
tissue banks, and any specified individual in need of a transplant. It specifies that gifts of bodies
or parts are only to be used for transplants, therapy, research, education, and advancement of
medical or dental science. In October 1984, Congress enacted the National Organ Transplant
Act (NOTA) to create a more comprehensive network of organ donors and recipients and to
raise public awareness of the need for human organs (Pub. L. 98-507, as amended by Pub. L.
100-607 and Pub. L 101-616. http://optn. transplant. hrsa. gov/policiesAndBylaws/nota. asp).
NOTA established an organ procurement and transplant network, the United Network for
Organ Sharing (UNOS) to oversee a national registry of potential donors and a waiting list of
recipients. It prohibited commerce in human organs but provided financial assistance to organ
procurement agencies (OPAs). It also established a task force on organ transplantation, directed
by the secretary of Health and Human Services, to examine and report on the medical, ethical,
legal, economic, and social barriers to organ donation. The Task Force report, published in 1986,
advocated that state legislatures pass routine inquiry legislation. By this time several states had
taken the initiative and already had enacted either required request or routine inquiry laws. The
theory behind required request proved to be appealing to the populace. In 1985, Oregon was the
first state to pass required request legislation (Virnig, B. A., Caplan, A. L. Required Request:
What Difference Has It Made?, Transplantation Proceedings p.2155, 2155p. — 1992). New York
and California followed suit that same year. By the end of the decade, forty-five states and the
District of Columbia had passed some form of required request or routine inquiry legislation
(Andersen, K. S., Fox, D. M., 1988). Required request laws vary greatly from state to state (Sipes,
D., 1987). The strongest laws require hospitals to request donation and document the approval or
refusal on the death certificate. The weaker laws merely require that hospitals develop protocols
to ensure that families are apprised of their option to donate. State laws vary as to whether
hospitals are required to inform of the option to donate, or actually request donation. The stricter
laws mandate high degrees of hospital monitoring, protocol, and documentation and extensive
involvement of state health departments. These laws generally permit fewer exceptions to
the requirements. State laws also vary as to the scope of immunity and penalties imposed for
noncompliance.

In conclusion it is worth emphasizing that the United States abandoned its system of
encouraged voluntarism, a policy which placed the onus of donation solely on each citizen in the
1980s, and replaced it with systems of required request and routine inquiry. These latter systems
require the health care industry to actively pursue organ donations. The effectiveness of these
laws has not yet been conclusively determined. Moreover, many countries have also instituted
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bold measures to reduce their organ shortages. They have abandoned their purely voluntary
approaches to organ donation and have enacted presumed consent laws. These presumed
consent systems place a burden only on individuals who are opposed to donating their organs
at death. While the presumed consent systems differ in their scope, all of them have generated
significant increases in organs procured. The apparent initial success these approaches have had
in procuring organs abroad warrants consideration of such a plan for Ukraine.

Cenesmnvos B.€.
Hayionanvhui ynisepcumem «Odecvka 10puoutna axaoemisy,
acucmenm kageopu npasa €C ma nopisHaLbHo20 NPABOIHABCIEA

PO3BUTOK NPOLECY EBPONEUCBLKOI IHTEMPALLI
B KOHTEKCTI NPAB AFOAMHU

[IpaBa MOAUHN OpTaHivHO BIJIETEHI B COI[ANbHY JISILHICTD JIOACH, iXHi CYCTILIbHI
BiTHOCHHH, crioco6u Gy TTS iH/HBia. BoHu € HopMaTHBHOIO hopMOIo B3aeMoii MoeH, yio-
PIIKYBAHHS X 3B'SI3K1B, KOOPIUHAI{ iX BUMHKIB 1 JiSLTLHOCTI, 3aro0iraHHs MPOTHPIY, TPOTH-
GopcTBa, KOH(]IIKTIB HA OCHOBI MO€THAHHS CBOGOIN 1HAMBIIA 31 CBOGOOIO 1HIUX TIOCH, 3
HOpMaTbHAM (PYHKITIOHYBAHHSM CYCTIITBCTBA i JieprkaBu. Taki mpaBa, K MpaBo Ha JKHUTTS, Ha
TiJIHICTh, HeAOTOPKAHICTH 0COOH, CBOGOTY COBICTI, TYMOK, TlepeKOHAHB, aBTOHOMII0 0COGHCTO-
T0 JKUTTS, TIPaBO Ha YIacTh Y MONITHIHHX MpoliecaX, € HeoOXiTHAIMH YMOBAMH BAIITYBaHHS
SKUTTSL TIOJUHH B 1[WBITI30BAHOMY CYCITITLCTBI 1 TOBMHHI Gy TH Ge33acTepeskHO BU3HAHI Ta 0X0-
POHSITHCS JIepKaBaAMH.

BasxiuBe 3HaueHHs V MOOY/IOBI CYUacHOi MPaBOBOI JCPIKABH BiJlirpae MiXepkaBHa
CIIBIIPAITS B TaJly3i 3aXHCTY TpaB Ta CBOGOM TIOMHH.

ChorojHi MPaKTHIHO He iCHYE Y CBITI KpaiH, sKi 6 Mpy BUPIIICHHI TOTITUIHUX, eKOHO-
MIYHHX Ta iHIMAX Mpo6ieM He BCTYTANH Y BiATIOBIHI BITHOCHHY 3 IHITMMH KPaiHAMHU CBITY
Ta MiXKHapoTHUMHU opraHizamisMi. Ha oHi TenaeHini GopMyBaHHS ¢IUHIX TPOCTOPIB CTI0-
CTEPIracThesl POIMUPESHHS MiZKIePIKABHOTO CTIiBpoGITHHUIITBA. [IpoTe IboMY MpoTfecy CYTTEBO
3aBasKae, cepe]l iHMIX GakTopiB, iCHyI0Ua Pi3HOMAHITHICTh HAIllOHATLHIX TIPABOBHX CHCTEM,
iX He3aTHICTh MBU/KOI afANTAIlil 3 MiKHAPOIHO-TPABOBHMH HOPMaMH.

[IpoGremi eBporielichKoi iHTeTpailli MPUCBIYCHO BeMHWKa KiNbKICTh poGOT GiMbIIICT
SKUX TIPUCBSYEHO eKOHOMIUHIH Ta/a60o MOMTHUHIM iHTeTpaili y 3axiaHii €Bpori, a TAKOXK iH-
CTUTYIIHHOMY YCTPOIO €BPOTeHCHLKUX opraHizailiil. HesocTaTHRO AOCTIKEHIM € BILTHB i7ieii
JIOTPUMAHHS Ta 3aXHUCTY MpaB JIOAMHHU Ha TPOTIeC €BPOIIeHchKoi iHTerpallii.

CTaHOBJICHHS Ta CY4acHUH CTaH offHiei 3 HalieeKTHBHIIUAX CHCTEM 3aXHCTY MpaB Ta
cBOGOTT MOJMHM He OYB MATTEBHUM BiH TPHUBAB JIOBTHI Yac BIPOJIOBK €BOMIONII TIOCHKOT TTH-
Bli3amii Ta CBIIOMOCTI.

BiHOCHHY €BpOMeHCHLKUX JIepiKaB TPOTATOM Bei€l icTOpii XapaKkTepryBaancs paioM
ocobmBocteii. [lo-miepirte, eski €BpoTIeHchbKi HAPOIM BXOJIIIH JI0 CKIaTy PHUMCHKOT iMTIepii,
MO He MOTJIO He TIO3HAYUTHCS Ha iX GibII-MEHIN 3araibHOMY IiJXOAi A0 BUPIIICHHS MiK-
HApOJHUX MpoOeM. JlepiKaBu, MO YTBOPHIHCS HA TEPHTOPIi KOMMTIHLOI PUMChKOI iMTIepii,



