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MYJIPAK I. B.

HauionanbHuii yHiBepcutet «OfecbKa 10puanyHa akaaeMisi»,
JOLIEHT Kadeapu KpUMiHAIBLHOTO Mpoliecy, KaHAUIAT I0PUINYHUX HAyK

mMOoA0 IMOHATTA 3ABE3IIEYEHHA ITPABA IIOTEPIILUIOI'O
HA ITPOHECYAJIBHY KOMYHIKAIITIO
LT YAC KPUMIHAJIBHOT'O ITPOBAJIZKEHHSA

IIpaBa moTepmisioro B KpUMiHAJIBLHOMY IIPOBaIKEHHI mepeadadeHi cT. 56
KITIK VYkpainu Ta m03BOJSIIOTH 3rPYIyBaTH iX TaKMM YWMHOM: TIpaBa, IO
MOXYTb OyTM peajizoBaHi MPOTSITOM YChOI'O KPUMiHAJIBLHOTO MPOBAIKEHHS;
IpaBa, 110 MOXYTb OyTH peaji3oBaHi IPOTSATOM AOCYIOBOTO ITPOBAIKEHHS;
IpaBa, IO MOXYThb OyTM peali3oBaHi IIPOTSIIOM CYIOBOTO MPOBaIKEHHS;
mmpaBa, 110 MOXYTh OyTM peajli3oBaHi Ha iHIIMX CTamisIX Ta B OCOOJIMBHUX
MopsiAKaXx KPpUMiHAJbHOTO MpoBamkeHHs. [1oBimOMJIEHHS IOTEpIHiJoro Impo
fioro mpaBa Ta OOOB’SI3KM 3MiHCHIOETbCS 1IJISIXOM BPYYEHHSI HOMY MaM’SITKU
PO IIpoliecyalibHi IIpaBa Ta 000B’s13ku. Ciigumii, IPOKypop, Cyd, Bpydyaio-
Yy MaM’SITKy, IIOBUHEH pPO3’SICHUTU KOHKPETHUIH 3MIiCT BUKIAIECHUX Y
nmaMm’siTui mpaB Ta o0oB’si3KiB [1, c. 170]. Tak, BiagnowinHo a0 4. 2 cT. 345
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KIIK VYkpainm micist o3HalOMJICHHSI 0Ci0, sIKi OepyTh y4acThb Y CYIOBOMY
pO3MJIsi, 3 TMaM’ITKOIO TOJOBYIOUMM 3’SICOBYE, UM 3pO3yMiJii iM iXx mpaBa Ta
000B’sI3KM 1 Y pa3i HEOOXiMHOCTI PO3’SICHIOE iX.

BBaxkaeMo, 1110 MpaBO MOTEPIMIJIOr0 Ha PO3’SICHEHHSI OKpeMHUX IpaB i
000B’sI3KiB — He (DOPMAJIbHICTh, SIKOIO MOXHA 3HEXTYBAaTH, K 4acTO il Bij-
OyBa€eTbCsl Ha MPaKTUIli, a BAXJIMWBA CKJIaJoBa TpaBa MOTEPITJIOrO Ha MpPo-
liecyajqbHy KOMYHIKAI[iI0 TiJ Yac KPUMIiHAJIbHOTO TPOBAKEHHS, 110 MaE
OyTu 3abe3nedyeHa, OCKIJIbKM BILIMBA€ Ha €(DEKTUBHICTh 3a0€3MEeUEeHHS MpaB
i 3aKOHHMX iHTEpeciB MOTEPIJIOro B LJIOMY. 30KpeMma, Ha Hally AYyMKY,
SIKIIIO KypHaJl CyJOBOIro 3acifaHHs abo TeXHiyHWil Hociit iHdopmarlii, Ha
KoMy 3adikcoBaHO CyIOBe MPOBAIKEHHS B CyIi MEpIIOl iHCTaHIlil, HE Mic-
TUTh BIiJOMOCTE IIOAO pO3’SICHEHHS 3MICTy TMMaM’SITKM TIIpo TMpaBa i
000B’SI3KM Ha BUMOTY IOTEPIIJIOro (a 0COOJMBO y BUIIAAKY, KOJIU MPEICTa-
BHUK MOTEPIIJIOro He Oepe y4yacTh B CYAOBOMY PO3IJISIAiL), 1ie CJIil BiIHECTU
JI0 iCTOTHUX MOPYIIeHb BUMOT KPUMIHAJBHOTO MPOIIECYaIbHOTO 3aKOHY.

Llinxom moromkyemocs 3 1. B. I'JIoBIOK, sIKa B CBOEMY HOCIIKEHHi poO-
3IJISIIA€ 3aXMCT SIK OaraTo3HayHy KaTeropilo, BKa3ylouu, 10 Y LIUPOKOMY
PO3YMiHHI 3aXMCT € AisJIbHICTIO, CIIPSIMOBAHOIO HA MOHOBJIEHHS IOPYLIEHUX
npaB Ta CBOOOI, 3aKOHHMX iHTepeciB OyIb-aKOro cy6G’eKTa IIpolecy
[2, c. 200]. Tomy, Ha Halle MepeKOHAHHS, peai3allisi MpolecyalbHUX TpaB
MOTEPIIJIOr0 SIK y4YyaCHMKA KPUMIiHAJbHOTO TIPOBAIKEHHS, BiIHOBJICHHS
ioro MaiHOBMX Ta iHIIMX IMOPYIIEHUX MpaB, LIO € B TOMY YMUCIi METOIO
KPUMiHAJIbHOIO CYAOYMHCTBA, € KPUMiHAJIbHO-IIPOLIECYaJbHOIO MisJIbHICTIO,
HAIliJIEHOI0 Ha 3aXMCT iHTepeciB MOTEpIIiIoro sk cy0’€KTa KpUMiHAJIbHOTO
npoliecy, TOOTO € 3aXMCHOIO AiSIIbHICTIO, SIKa 3MiMCHIOETHCS CaMUM TOTEp-
MiyuM, MOro 3aKOHHUM MPEICTaBHUKOM abo MpeICTaBHUKOM MOTEPITiJiO-
ro — oco0o1o, sKa y KpUMiHaJIbHOMY IIPOBAIK€HHiI Ma€ IpaBO OYTU 3axMc-
HUKOM.

Binrak, po3yMiroun TmpaBo Ha MpoliecyalbHy KOMYHiKallilo K 3abe3re-
YeHy TMpolieCyalbHUMU HOPMaM{ MOXJIMBICTb yYyaCHUKA KPUMiHAJIbHOIO
npolecy OoTpUMyBaTH iH(pOpMalilo Mpo KpHUMiHaJIbHE IMPOBAIKEHHS, OOMi-
HIOBaTUCh iH(POpMAIIi€I0 MPO CTaH KPHMMiHAJIBLHOIO IPOBAaIKEHHS Ta BILUIM-
BaTM Ha KpUMiHaJbHE MPOBAIKEHHS, BBAXXAEMO, 1110 3a0e3MeYeHHs TpaBa
MOTEPIIJIOr0 Ha TpolecyaibHy KOMYHiKallilo i 4ac TOCyT0BOTO PO3Cimy-
BaHHS Ta Cy[IOBOTO MPOBA/KEHHS SIBJSIE COOOI0 aKTyalbHY MpOOIeMaTUKy
JOCJiIKeHHS, TIepIIl 3a BCe, 3 OMIALY Ha:

- HEOOXiTHICTh IMOCWICHHS 3aXUCTY IIPaB MOTEPIIIOro ILUISIXOM HamaHHS
iiloMy KkBasichikoBaHOI MPaBOBOi JOMOMOIU, B TOMY YHMCJi Oe30MaTHOI, Ha
BCiX CTaJisiX KpMMiHAJIbHOTO MPOBA/LKEHHSI — K OCHOBA ME€XaHi3My 3a0e3-
MEeYSHHS MpaB i 3aKOHHUX iHTepeCiB MOTEPIIJIOr0 B 3MarajJlbHOMY KpHUMiHa-
JIBHOMY TIPOIIECi;

- HeOoOXimHiCTh 3a0e3MeUYeHHs] BiAIIKOAYBaHHS IIKOAW, 3aBIAHOI IOTEp-
MiJIoMy KpUMiHaJbHUM TIPABOMOPYIICHHSIM;

- HeoOXiZHiCTh 3a0e3reyeHHs 6e3MeKu MOTEPIiJIoro Ml yac KpUMiHaib-
HOTO TIPOBAKEHHS,;
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- HEOOXigHiCTh 3abe3rneyeHHs] €(MEKTMBHOTO OCKAapXXEeHHS TMOTepITUIUM
pillleHb, Oiif, 0e3MisIIBHOCTI CIITIOTO, IIPOKYpPOpa, CIIIOro CyImi, Cyay;

- HEOOXigHiCTh 3a0e3rnevyeHHs e(EeKTUBHOIO MiATPUMAHHS AEePKaBHOTO
OOBMHYBAYEHHSI B CyAl y BMIIaAKy BiIMOBM IPOKypopa Bil NiATPUMaHHS
JIEP>KaBHOTO OOBUHYBAaUYeHHS;

- HEOOXigHiCTh 3a0e3reyeHHs MpaB i 3aKOHHUX iHTEPECiB IMOTEPITJIOTO
Mo Yyac yKJIaJeHHS Yroau TMpo MPUMUPEHHS MiX TMOTepHiIMM Ta TiJIo3pIo-
BaHWM YU OOBMHYBAYEHUM; Ta iH.

Kpim TOro, nemo npoGieMHUM BHMIAETbCS MUTAHHS HaAOYTTS 0CO0O0IO
MPOLECYATbHOTO CTAaTYCy MOTEPIIJIOro B KpUMiHAJLHOMY MPOBAIXKEHHi, 110
3a BIICYTHOCTI KPHUMiHaJbHO-IPOLIECYaIbHOI aKTMBHOCTI OCOOM, sIKa Je-
(hakTo mocTpaxknana BiJ KpMMiHAJIBHOTO TPABOIMOPYIIEHHS (a Taka MacuB-
HICTh MOXeE IMOSICHIOBATUCh B TOMY YMCIi # ICHUXOJIOTIYHUM CTaHOM XKEPTBU
KPMMiHAJbHOIO IIPaBOMOPYLIEHHS), B3araji 10o30aBisi€ MOTEePIIIOro IpaBa
Ha MpolecyabHy KOMYHIKAIIiI0, OCKIIBKMA TaKe IIpaBO He MOXe OyTH peai-
3oBaHo 3rifHOo KITK Ykpainu. Amke mpaBa i 000B’SI3KM TOTEPITJIOrO y OCO-
01 BUHMKAIOTh 3 MOMEHTY MOJAHHS 3asBU IPO BUYMHEHHS IIOAO0 Hel KPUMi-
HaJIbHOT'O IPaBOIIOPYIIEHHs a00 3asBU MpPO 3aJydyeHH: ii 10 MPOBAIKEHHS
gk norepnizoro (4. 2 ct. 55 KITK Ykpainu). Taka 3asiBa momaeTbcs A0 CJli-
YOTO YM TPOKYpopa Tl Yac MOCYAOBOTO PO3CIiAyBaHHS, YU AO CyLy ITiI
yac Cy/lIOBOro TpoOBaXeHHs. SKIo ocoba He mojana 3asiBy MpO BUYMHEHHS
1100 Hel KPUMiHAJIBHOIO IPaBONOpPYIIEeHHS abo 3asBy MpPO 3adydeHHs ii 10
HpOBaIKEHHS SIK IOTEPIIiIol, TO CIiIuMii, IPOKYpOp, CYAd Ma€ IIpaBO BU-
3HaTU 110 0COOYy MOTEPIIJION Julle 3a il MMCbMOBOIO 3rojoto (1. 7 cr. 55
KITK Ykpainm).
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