o wuoTToTTUI Y IO

yovorp

MIHICTEPCTBO OCBITU I HAYKU YKPAIHU
HauionanbHuii yHiBepcuteT «Oaechbka I0puanvyHa akaaeMis»

I. B. Aunponos

CYAOBIPILLEHHY
B LIMBIAbHOMY NPOLIECI
YKPAIHI

MomnHorpadisg

@ Opeca
%& «}OpuaunyHa nitepatypa»

4 & 2018




YAK 347.95
A661

MoHorpadisi npucBsSYeHa OHI 3 HAMOLIbII BaXJIMBUX Ta OAHOYAC-
HO AUCKYCIHMX T€M B Haylli LIMBUJIBHOTO MPOLECYaTbHOIO MpaBa — TeMi
CcynoBUX pillleHb. B MoHorpadii po3riassHyTo CyTHIiCTb Ta 3MiCT MOHSITTS
«CyJIOBE pIlLlIEHHSI» SIK y3arajbHIOIYO0i KaTeropii B MpolecyabHOMY 3a-
KOHOJIABCTBi, 1IT0 BUKOPUCTOBYETHCS JIJIST TIO3HAYEHHST BCiX CYIOBUX aKTiB
y LUMBiIJIBHOMY Mpolieci (pillleHHsI, YXBaJM, TTOCTAHOBU Ta CYJIOBOTO Ha-
Ka3zy), BIOCKOHAJIEHO CUCTEMY BMMOT, 10 Mpel’ sSIBASIOThCS 10 CYIOBUX
pillieHb, Ta 3aNPOTIOHOBAHO HAIMPSMKHN BIOCKOHAJIEHHS KOHIEIIii 3a-
KOHHOI CHJIM CyIOBOTO pillleHHs. B MoHorpacdii Takox BM3HAaYEHO CYT-
HiCTb, 3MiCT Ta O0COOJMBOCTI HAaOpaHHS 3aKOHHOI CWJIM OKPEMUMM BHU-
laMU CYIOBMX pillleHb Yy LMBUIBHOMY TMPOLECI.

MoHorpadisa Moxe OyTH 1iKaBOIO Ta KOPUCHOIO I CTYICHTIB, aci-
paHTIB Ta BUKJIaJauiB IOPUAUYHUX (baKyJbTETiB 3aKJaiB BUILOI OCBIiTH,
cynniB Ta iHmuMx ¢axiBuiB y cdepi npasa.

Peneunsenrtu:

1. C. Kanzagapoea, 1oKTop IOpUIMYHUX HayK, Mpodecop, 3aBimyBau
Kadenapoio LUBIIbHO-TPAaBOBUX AUCUMILIIH OmecbKOro HailioHaJbHOI'O
yHiBepcuTeTy iMeHi 1. I. MeuHuKOBa, 3acnyXeHUil I0puUCcT YKpaiHu;

C. O. Hoepibnuii, nOKTOp IOPUAMYHUX HayK, TIpodecop, uJeH-
KopecrnoHaeHT HailioHanbHO1 akaneMii MpaBoOBUX HayK YKpaiHu, Ccyaast
BepxosHoro Cymy;

€. 0. Xapumonoe, NOKTOp IOPUIMYHUX HayK, Mpodecop, 3aBimyBau
kadenpu uuBiapbHOro mpaBa HalioHanbHOro yHiBepcutTeTy «Opecbka
IOpUaMYHA akKaieMisl», 4JeH-KopecrnoHAeHT HaiioHanbHOI akaaemii
NpPaBOBUX HayK YKpaiHM, 3acC/IyXKeHUI Jisgd HayKM i TeXHiKu YKpaiHu

PexomeHn0BaHO 10 IPYKY BYEHOIO PA0I0
HamionansHoro yHiBepcuteTy «Omechbka IopuanyHa aKaaeMis»
(npomoxon Ne 4 6io 16 atomoeo 2018 p.)

ISBN 978—966—419—336—5 © Annponos 1. B., 2018

a—H-0518Jsan

8 ULBIABHOMY APOU

YOo6tp

Posnin 1. KOHIIENTYAJbHUN NOIJIAA HA CYIOBE PINIEHHSA
AK AKT ITPABOCYAJA B IUBIJIBHOMY ITPOLIECI

1.1. MetononoriuyHe 3a6e3rne4yeHHs] HAYKOBOTO JOCTiIKEeHHS

BYEHHS PO CYIOBi PillIEHHST B HUBUTBHOMY ITPOLIECT ...vvvvvneenrrnennens 9
1.2. TloHATTS, CYTHICTh Ta BUAM CYIOBUX PillleHb Y IUBUIBHOMY

1 3§070) 1 (<103 ERUUU OO PS PR 21
1.3. CucreMa BUMOT, SIKi Ipel’ aBASIIOTbCS A0 CYAOBUX PillICHb............. 43
1.4. FOpuanuHa npupoaa 3aKOHHOT CUJIM CYIOBOTO PillIEHHS ............... 77

Posain 2. PIIIIEHHA CYJY V IIUBLJIBHIN CITPABI

2.1. CyTHicHUIt BUMIp pillIEeHHS CYQy Y HUBUIbHIN COPABI «..vvvneennenn.. 90
2.2. Bumoru, sKi pea’aBASIOTbCS 10 PillleHHS CYAY SIK

TIPOIECYATHEHOTO HOKYMEHTA . ..ucvueirneinrrnerneerneenersnernersnerneesneeneenns 104
2.3. IndepeHuiamnis pillieHb Cyay B HUBUIBHOMY HPOLEC ................... 144
2.4. BnacTuUBOCTI pillleHHS Cymdy, 1110 Ha0paJio 3aKOHHOI CUJIH ............. 171

Posaia 3. CYJIOBI YXBAJIX B TUBIJIbHOMY ITPOLIECI

3.1. ITOHSTTS Ta BUOKU CYTMOBUX YXBAIL....ceuiunernrrnerneennernersneenersnesnernnnns 206
3.2. ®opMa Ta 3MICT CYAOBOT YXBATIH ....cuueeeuneennerinerineeeineeeieeenaerannnens 217
3.3. AHani3 KOHUEMIil 3aKOHHOT CUJIU CYTOBOT YXBAJIH ........uevvnnnnnnn.n. 227
Po3nin 4. CYJOBUI HAKA3 SIK OCOBJIIBA ®OPMA CYJIOBOIO
PIIIEHHA

4.1. OpunnyHa IPpUPOJA CYTOBOTO HAKABY ..vuvvveirnernrrneenerrnerneesneennnnns 234
4.2. ®opMa Ta 3MICT CYTOBOTO HAKABY......uevvrnernneenneeerneeeneenneeenneeennnss 246
4.3. HaOpaHHS CyIOBUM HAKa30M 3aKOHHOT CHIIU .....evvevvnernnrnnannnnnnnnn. 262

Posain 5. ITIOCTAHOBU CYIIB ATNEJAIINHOT TA KACAIINHOT

IHCTAHIIIN

5.1. I1oHSTTS Ta CYTHICTb ITOCTAHOB CYIiB aneJisiiiiHOI Ta

KACALIMHOT THCTAHIIIM vvvuneeiiiineeeiiieeeiiieeeeiie e et e e e e eei e eeeees 275
5.2. ®@opMa Ta 3MICT IMMOCTAHOB CY/AiB aIleISIiHOI Ta KacaliitHOl

LS (o 212 011 PPN 2901
5.3. O60B’3K0BiCTb MOCTAHOB BepXOBHOTO CYNY ......eevvviiineiinnnnnneen. 313
1337 ed 2 (023 / S PTN 330
CHIUCOK BUKOPUCTAHMX JIKEPEIT «.vvuernerrnernerierneesnernerteesnersesnessaesnasannes 340




8 ULBIABHOMY APOU

a—1-0518Isan

YOo6tp

Bcryn

B Hayni LHMBUIBHOTO MHpOLiECyaJbHOTO IIpaBa € ABa 00’€KTU MO-
CIIiIXeHHS, SIKi BUKJIMKAIOTh HAKMOIJbIIEe CyIllepeuyoK cepel HayKoB-
LiB Ta MOPOJMJIM HAUOUIBILIY KiJIBKiCTh TEOpili Ta KOHLEMIiii Ha-
BKOJIO cebe, — 1ie MO030B Ta cynoBe pimieHHs. [IpuunHOIO0 LIBOTO €
Te, 110 BKa3aHi SIBUILA SIBJISIIOTh COOOIO0 MICTOK MiX MaTepiaJlbHUMU
Ta TpoliecyaJbHMMU TpaBoBiZHOCMHaMU. ToMy ayXe BaXXKO BU3HA-
YUTU, CKUIBKM B HUX Bifl MaTepiaJIbHOTO IIpaBa, a CKUIbKHU BiIl IIpO-
necy. Ilo3oB, Maloumn migcTaByM y MaTepialbHUX IIPaBOBiTHOCHHAX,
pPO3IISIIAETHCS BXE Y MpoliecyalbHOMY IOPSAKY. 3 iHIIOI CTOPOHHU,
pillIEHHS Cydy, sikeé OTpUMMaHEe B IIPOIIECi CyIOBOTO PO3MISLy, Oyaydyun
MpOolLIECYyaIlbHUM aKTOM, BILJIMBAE HAa MaTepiajibHi MPaBOBIIHOCUHU, €
€JIEMEHTOM MeXaHi3My iX IPaBOBOrO PEryJiloBaHHSI.

[Tin BrIMBOM 3MiH y IMBiILHOMY TpOlieCYyalbHOMY 3aKOHOAABCTBI
VYKpaiHu yac BiJ yacy 3MmiHIOBajacsl i cucTeMa CyIOBUX akTiB, 11O
YXBaJIIOIOTHCS B IMPOILIECi pO3IJIsAny Ta BUPILIEHHS LMBIILHUX CIPaB,
PYXy LMBLIBHOI CIIpaBM IIO CYOOBHUX iHCTaHIisX. Y 3B’SI3Ky i3 UM
HayKOBi JOCHiIKeHHSI JaHOI Ipo0JeMaTUKU, 3AiMCHEHi y pi3Hi mepi-
OIU, TaK i He YTBOPWIM €IUHOI LIITICHOI CUCTEeMU 3HaHb IIPO CYIOBE
pillIeHHS SIK y3arajbHIOIOUY KaTeropiro ISl BCiX akKTiB MpaBOCydsl B
LYBUIBHOMY TIpolleci. IIpuToMy 110 CyHOBE pIillIEHHSI € KJIIOYOBUM
€JIEMEHTOM Yy MeXaHi3Mi 3aXUCTy IpaB, CBOOO/ Ta OXOPOHIOBAHUX 3a-
KOHOM iHTepeciB cy0’€KTiB MPaBOBITHOCUH, KU BTUTIOE K TPO-
MiXHi, TaK 1 OCTaTOYHi pe3yJbTaTU HiSUIbHOCTI Cyly Ta YJYaCHUKIB 1LIM-
BUIBHOTO MpOLIeCy, OTPMMAaHi B XOMdi TaKOTO 3aXUCTY.

I1inrpyHTsI BUYE€HHS IIPO CYHOBi pillleHHS B LIMBLIBHOMY MpoOLeCi
0yJ10 3aKJIaZIeHO TAKUMU BUJATHUMU MPEACTABHUKAMU HAyKU LIUBIJIb-
HOI'o mpoliecyajbHOTO IpaBa, gK: €. B. BacbkoBcbkmii, A. X. Ionb-
McteH, B. M. Topnon, 1. €. Enrensman, B. JI. Icauenko, K. I. Manu-
meB, €. O. Hedbenpen, T. M. S1610uKkoB.
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3HAUHWI MOIITOBX PO3BUTKY HAyKHU IMBiJIBHOTO MPOLECyaJbHOTO
MpaBa B3arajli Ta BUEHHS MPO CYAOBi PillleHHS B LIMBiILHOMY ITPOIIEC,
30KpeMa Hajajli TakKi HayKOBLIi-TIPOLECYaliCTU paAsHChLKOTO Tepiomny,
gak: C. H. Abpamos, M. I. AsmiokoB, M. A. Iypeuy, II. I1. 3aBopoTbKO,
M. b. 3etinep, O. I1. Kneitnman, H. I. Macnennikosa, M. I. IToaxymopa-
BuHOB, H. O. Yeunna, 1. M. Yeuor, M. Y. lItedan, B. M. I1eros.

Cepen HayKOBLIiB Cy4acHOTO IIepioy, J0POOOK SKHNX iCTOTHO BITJIM-
HYB Ha PO3BUTOK BUYEHHS PO CYAOBE PillleHHS B LIMBIIBHOMY IpPO-
meci, MoxXHa Ha3BaTu Takmx BueHMX k. M. C. bopucos, C. B. Bacu-
meeB, P. O. IaBpik, K. B. Iycapos, C. K. 3araitnosa, B. B. Komapos,
P. M. Minuenxko, IO. B. HaBpoupka, I1. 1. Paguenko, T. B. CaxtosBa,
B. I1. Cko6enes, I. B. ®aszukom, C. M. Xopyruxuii, O. 3. XOTUHCH-
ka, O. C. YepBonuii, O. M. lllumaHoBUY Ta iH.

BriM 1imicHOro cucTeMHOro BYE€HHS MpPO CYIOBi pillleHHS B IU-
BiJIbHOMY Mpolieci, sike BKJI0YaJio O yci ImpoliecyajibHi (DOpMU BU-
paXeHHsI CYHOBUX pillleHb y IIMBIIBHOMY CYJIOYMHCTBIi, Iepeadaye-
Hi HOpMaMM YMHHOTO LIMBiIJILHOTO MpPOlieCyaJbHOI0 3aKOHOIAaBCTBA
Vkpainu (pileHHs, yXBajJi, IOCTAHOBU Ta CYIOBI HakKa3W), JOCi He
0ys10 BUPOOJIEHO.

VxBaJleHHsI CyIOBOTO pillleHHSI — TPYIOMICTKUI mpolec, KU
BKJIIOYA€E Iy CUCTEMY B3a€EMOIIOB’SI3aHMX il Ta BUMara€e MakCH-
MYMY 3yCWJIb HE JIMIIE Bil Cydoy, a i BiI yCiX yYaCHMKiB IpOILIECY.
CynoBe pillleHHS — 1Ie¢ HE MPOCTO OKPEeMUii MpoliecyalbHUN I0-
KYMEHT. Mloro yXBaJleHHS € pe3y/bTaToM CITUIbHOI TPUBANOi po6OTH
1[I0 HU3KM CYO’€KTIB LIMBIILHUX TPOLIECyaTbHUX MPaBOBiTHOCUH,
Yus KOITiTKa Mpallsl Ta MpodeciiiHa MaiicTepHiCTh MPUBOIATH 10 Bif-
MOBIIHOTO pe3yJIbTary.

IToyaTkoM Takoi poOOTHU € Ipalls agBoKaTa — MpPeACTaBHUKA I10-
3MBava, SIKMil MOBMHEH OOpaTU TaKWil CIIOCIO 3aXUCTy IIpaBa, SIKUi
Oyme HaOinbIl e(eKTMBHUM y AaHiil cuUTyallii Ta MakKCHMMaJabHOIO
MipoI0 3aI0BOJIbHUTh BUMOTHU ITOTEPIILIOI CTOpOHM. BKazaHi BUMOru
Tpeba BUKJIACTU Yy HEOOXimHiil TpollecyaibHiil ¢opmi, 3i06patu Te-
PEKOHJIMBI 10Ka3u Ta JOTPUMATUCS BCTAHOBJIEHOTO MOPSIAKY 3Bep-
HEHHS 10 Cy.y.

He MeHI BaxuMBOI0O B Mpoleci yXBajJeHHS CIPaBeIJUBOrO Cy-
JIOBOTO pillIeHHS € i1 poOOTa agBoKaTa — IpeACTaBHMKA BilMoBigaya.
Moro 3aBIaHHS — y6e3MeYnTH BiIMoBizaya Bif HAOMipHMX Ta HEOO-
IPYHTOBAaHHUX BMMOT CTOPOHM ITo3MBaya. IpaMOoTHO c¢hopMylibOBaHi
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Ta MiAKPIiIJIEHi HEOOXiTHMMHU J0Ka3aMHM 3allepeyeHHsl BiamoBigaya
MPOTU TTO30BY TaKOX CIPUSIIOTH OiJIbIII TIOBHOMY Ta BCEOIUHOMY IIO-
CIIIIXXKEHHIO CyIoM OOCTaBWMH CIIpaBM, a OTXe, i YXBaJIEHHIO 3aKOH-
HOro I OOTpYHTOBAHOIO CYIOBOIO DillleHHSI.

BriM ocHOBHe 3aBHaHHsS y IMUTAHHI YXBaJleHHS CYJIOBOIO pPillleH-
Hs JIEXUTh caMe Ha cyani. He mapeMHO BBaXKa€eThCs, 1O CYNIiBCh-
Ka mpodeciss — BepuiMHa Kap’epu ropucra. Came Ha Cyali JEXUThb
OCHOBHU TSTrap BiIMOBiMaJIBHOCTI 3a yXBaJ€HHsSI 3aKOHHOIO Ta 00-
IPYHTOBAHOTO pillleHHs1. He3anexxHo Bim Toro, HacKiJbKu H00Ope Ta
SIKICHO BUKOHAQJIM CBO1 O0OB’SI3KM TPEACTABHUKU CTOPiH, CYAIs IMO-
BUHEH, 30epirajoun 00’€KTUBHICTh Ta HEYIIEPEIKEHICTh, YCyBalOuMn
3 CyIIOBOTO MpOIIECY BCe 3aiiBe, 110 HE CTOCYETbCS CIIpaBU, HE TIif-
JAlOYUCh BJIACHUM MPUXWIBHOCTSIM UM AHTUIIATISIM IO CTOPiH (amxe
BiH JIIOMHA i TaKOX CXWJIbHUM €MOLIMHO CIpUiMAaTU OTOUYYIOUUX),
CYIUTHU TIO CIIpaBEIJIMBOCTI Ha OCHOBI BepXOBeHCTBa IpaBa. Kpim
TOro, y 6araTbOX KaTeropisix crpaB (0COOJMBO THUX, 110 BUHUKAIOTH
3 ciMeMHUX BiIHOCWH) CyAJlsl TIOBUHEH OyTU HE JIMIle IOPUCTOM, a i
ncuxojoroM. Hamaratucst rmnboko po3iopatucs y B3aEMOBiTHOCHHAX
CTOpiH, BCTAHOBUTHU CIPaBXHi MPUUYUHU KOHQJIIKTY Ta MPUHAWMHI
3pO0OUTU CIIPOOY BPErYIIOBATA MOTO MUPHUM IILISIXOM.

VYV Bumaakax KOJM CIip BXe€ TiHIIOB 10 TOTO CTaHy, KOJU Bpe-
TYJIIOBaTU HOro 0e3 yxBaJIeHHSI CYIOBOTO PillIEHHS HEMOXJIUBO, CYyI-
ISl TIOBUHEH Ha OCHOBI MOJIOXEHb 3aKOHY, BCEOIYHOTO MOCHiIXKEHHS
00CTaBWH CIIpaBU, YBaXKHOI OLIIHKM MO3UIIilA CTOPiH CIIOPY 3MIMCHUTH
CMpaBeJINBUI, HEYNepeIKeHUI Ta CBOEYACHUI PO3IJISIA i BUPIllIeH-
HSI UMBIJIbHUX CITpaB Ta YXBaJIUTU TakKe pillleHHs, sike O 3a0e3nedyBa-
JIo e(heKTUBHUI 3aXUCT TMOPYIIEHUX, HEBU3HAHUX a00 OCMOPIOBaHUX
mpaB, cBOOOI 4M iHTepeciB (pi3MUHMUX OCiO, IpaB Ta iHTEpeciB IOpu-
IWYHUX Oci0, iHTepeciB mepxaBu. ToOTO cyd MOBUMHEH 3MiMICHUTHU
BCE MOXJIMBE Uil BAKOHAHHS OCHOBHOTO 3aBJAHHS IIMBIJIBHOIO CY-
JIOYMHCTBA, BCTAHOBJIEHOTO 3aKOHOM.

[TinBuILlEeHHSI AOCTYMHOCTI Ta €(eKTUBHOCTI CYIOBOTO 3aXMUCTy
MpaB Ta OXOPOHIOBAaHUX 3aKOHOM iHTepeciB (Di3MYHUX Ta IOPUAUY-
HUX 0Ci0 — OjJiHe 3 OCHOBHHUX 3aBIaHb AEPXaBU, SIKE BUKOHYETHCS
Jep>XaBHMMU OpraHaMu LIJISIXOM pedOpMyBaHHS CYIOBOI CUCTEMU Ta
BIOCKOHAJIEHHS MPOLIECyalbHOTO 3aKOHOJABCTRBA.

BoockoHaneHHsST MexaHi3My CyJIOBOTO 3aXKMCTy HEMOXJIMBe 0e3
BpaxXyBaHHS 3000YTKiB IOpMAMYHOI HAyKW Ta aHaJli3y iCHYIOUMX IIpO-
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0sieM CcyI0oBOi MPaKTUKHU, IO TaKOX € OJHUM 3 €JIeMEHTIiB HayKOBUX
JIOCIimKeHb y cepi ImpaBa, 0COOJMBO HMUBLIBHOTO IPOLIECYaTbHOIO
TIpaBa.

3MiHM, 110 BigOyIMCs OCTaHHIM 4acoOM y CYIOBiil CMCTEMi Ta IIM-
BiJIbHOMY MpoOlLieCyaJbHOMY 3aKOHOHABCTBI YKpaiHU, MOTPeOyIOThb
OHOBJIEHHSI HayKOBMX MOIJISIAIB Ha LUy HU3KY IPOO0JIEeM LIMBLILHOIO
CYJIOYMHCTBA, BUPOOJIEHHSI €NUHUX TiAXOMIB 1O 3aCTOCYBaHHS cyda-
MU HOBUX, 3MiHEHUX HOPM LIMBiJIBHOTO IMPOILIECYaJbHOTO MpaBa, 110
CTOCYIOTbCSI, 30KpeMa, TOSIBU B YKpaiHChbKOMY LIMBiJIbHOMY TIpolieci
HOBUX BUIIB CYIOBHUX pillleHb, TAKUX SIK YaCTKOBE pillleHHs. 3HauHa
poJb B 1IbOMY MUTaHHI BigBeaeHa BepxoBHoMy Cyay, ofHaK HE MOX-
Ha HEIOOILIHIOBATH I BIUIMB IOPMAWYHOI HAyKH, sika IIOBUHHA OyTHU
JIOPOTOBKA30M [JIsl IOPUAMYHOI MpakTUKu. JIuie Ha MillHOMY Ha-
YKOBOMY ITiAIPYHTiI MOXe OyTH moOynoBaHa e(heKTUBHA CyIoBa IIpaK-
ThKa. OCcOOJUBO SIKIIO WAEThCSA MPO CYIOBi pillleHHS, SIKi yTBOPIO-
IOTh LIIJTICHY CUCTEMY, 110 (OPMYE OCHOBY LIMBUILHOTO ITpOLIECy, Ooro
cepueBuHy. CaMe cynoBUMHU pilieHHSIMU (y (opmi yxBasin) odopM-
JIIOIOTHCSI OCHOBHI TpoliecyalbHi Jii Cyay, Jiullle BOHU BTiTIOIOTh pe-
3yJIbTaT CyIOBOTO PO3risiay (pillieHHsI Cydy, CYAOBi Haka3M), 6e3 HUX
€ HEMOXJIMBUM i CymOBUII KOHTPOJIb 3a MPABWILHICTIO 3MifICHEHHS
CyIOBOIrO 3aXUCTY (CyIOBi MOCTAHOBH).

3 orjagay Ha €BpOiHTeTpallifiHi MpolecHu, IO IIOCTYIOBO OXO-
TUTIOIOTh BCi cepyr colliaJbHOTO Ta MPaBOBOIO XUTTS YKpaiHU, BCe
OUTBII TOCTPO TIOCTa€E IpobiieMa MOTPUMaHHS BEKTOpa PO3BUTKY
YKpaiHCBhKOTO MpOolLieCyaJbHOTO 3aKOHOAABCTBA Y OiK CIIPUIMHSITTS €B-
pONENChKUX CTaHAAPTIB CYAOBOr0 3aXUCTy IMpaB JIOAWUHU, 110 BTi-
JIIOETHCS B CYIOBOMY DillIeHHi SIK aKTi npaBocyans. He HoBuHO0O st
YKpaiHChKUX CYIiB € HEOOXiIHICTh OPiEHTYBATUCS HAa MpPaKTUKy €B-
pOTNeNchbKOro cymy 3 IpaB moguHu. OmHaK IO TTOBHOTO CIPUUMHSTTS
€BpPONEUCHKOI MO LMBIIBHOTO CYOIOYMHCTBA, IMOOYIyBaHHS CYy-
JIOBOi CUCTEMU, sIKa O He IOCTyIajgacs €BpOINEeNChbKUM aHajloraM Hi
B SIKOCTi, Hi y IIBUAKOCTI 3MiACHEHHSI CyIOBOIO 3aXUCTY, siKa O 3a-
CJIyTOByBaJIa Ha AOBipy OUIBIIOCTI YKpaiHCBKMX TpOMaisH, IIE aa-
Jieko. BtiM MaeMo criofiBaHHSI, 110 KOXHE HAyKOBE MOCIiIXKEHHS y
cdepi npaBa, MpUcBsIYeHEe MpodIeMaM CYIOUYMHCTBA B3araji Ta -
BiJIBHOTO CYHOYMHCTBA 30KpeMa, Xxo4ya O Ha OAMH KPOK HaOJIMXKYy€E
Hallly KpaiHy IO peaji3allil 1i€i 0J1aropogHol MeTH.
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KOHLEMTYAABHNI NOTASA HA CYAOBE PILLEHHS
9K AKT MPABOCYAAS B LINBIAbHOMY NPOLIECI

1.1. MeToposnoriune 3abe3neyeHHs: HAYKOBOrO AOCIiKEHHS
BYEHHS MpO CYyJO0Bi pillleHHs B LIMBiJIbHOMY INpoLeci

Venix 0yab-gK0oro HayKOBOTO HOCIIXEHHS y cdepi IopUCIIpyaeH-
1ii 6araTo B YOMY 3aJI€KUTh Bill TPaMOTHOI'O BOJIOAiHHSI BUEHUM Me-
ToJaMM ITi3HAHHS MPaBOBOi peaibHOCTI. HaykoBe moCIiIXKeHHS Ccyl10-
BUX pillleHb Y LIUBiILHOMY MPOILIECi MPOBEACHO 3 BUKOPUCTAHHSIM 3a-
raJIbHOHAyKOBUX Ta CMeliaJbHO-IOPUAUYHUX METOMIIB Y X B3aEMHOMY
3B’SI3KYy Ta JOTMOBHEHHiI OJWH OIHOTO.

3araJibHOHayKOBi METOAM Ti3HAHHS MaloTh (igocodchbKe MinrpyH-
1. Digocodchbknil piBeHb METOIOJIOTII, B OCHOBI SIKOTO JIEXUThH JIi-
aJIeKTUYHUI MPUHIMII, CKJIANalOTh 3arajbHi MPUHLIMIIM Mi3HAHHSI:
— O0’€EKTUBHICTh i BU3HAYEHICTD SIBUIL IIEBHUMM yMOBaMu, (haKTo-

pamMu, IpUYMHAMU;

— LiJTICHUM Migxim 40 BUBYEHHS SIBUIL i MPOLECIB;
— pO3IJISI ABUINA B MOTO 3B’SI3KaX i B3a€EMOii 3 iHIIUMM SIBUIIA-

MU,

— BUBYEHHS SIBUILA B 110TO PO3BUTKY'.

JiadeKTMYHUI METOJ € YHiBepCaJbHMM METOJAOM HAyKOBOTO JIO-
chnimkeHHd. JlianekTuka Ja€ MOXJIMBICTh IMPaBUJIbHO ITOCTABUTH IIPO-
GiemMy Ta 3HAWTWM HUIAXM 11 BUpileHHs?. JlaHui MeTon BH3HAYaE
¢YHKIIII Ta MOXJIMBOCTI IpaBa y BUPIlIEHHi pYLIiIMHUX CyIepeYyHO-

" Yuunenxo D. 0., XKyk JI. 1. TIociOHMK 00 BUBYEHHST TUCLUILIIHU «MeTomo0-
ris Ta opraHisallisi HAyKOBUX MOCHimXeHb». JHinponerposchbk, 2014. C. 7.
2 Kasumupuyx B. I1. TlpaBo u Metons! ero m3ydeHus. Mocksa, 1965. C. 63.
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CTel pO3BUTKY CYCIIiIIbCTBA, CTUMYJIOE ONTHMAaJbHI HIISIXU 1X BU-
pimeHHs'. BiH 103BOJISIE BpaxOBYBaTH 3MiHU, IO ITOCTifHO BimOyBa-
I0ThCSl Y TpaBi Ta CYCHiJILCTBi, MPUCTOCOBYBATU A0 HUX IMPaBO3aCTO-
COBHY JIisutbHiCTBh?. TOMy HOro 3aCTOCYBaHHS JA€ MOXJIMBICTH BIO-
CKOHAJI0BaTU LIMBUIbHE IpollecyalibHe IIpaBO, BUPIIIYIOYM Ti MpO-
OyieMH, 9Ki HEMUHYy4Ye BUHUKAIOTh Y MOTO PO3BUTKYS.

3aKoHU Ta KaTeropii MiaJIeKTUKU He TepexXolsTh y MPaBOBY HAyKy
B TOTOBOMY Ta HE3MiHHOMY BUIJISAIi. 3aCTOCOBYIOYUCH y TPaBOBiit
Haylli, BOHU HAMOBHIOIOTHCS KOHKPETHUM 3MiCTOM, MOAU(DIKYIOThCS
i TAKMM YMHOM OTPUMYIOTh ClelM(piyHUI BUpa3, 110 MAE 3HAYEHHS
cTOCOBHO TIpaBa‘. JliaJleKTnKa orepye TaKMMU KaTeTOPisIMU, SIK CYT-
HICTh Ta sABMIIE, 3MICT i (popMa, 3arajbHe Ta KOHKPETHE, CITiBBiIHO-
IIEHHS1 YaCTMHU Ta IiJI0TO, PEaJbHOTO Ta MOXJUBOIO, MPUYMHU Ta
Hacinky. BkazaHi ¢isocodhchbKi KaTeropii B IopuaIUYHii HayIli CIyTy-
I0Th IJI1 BUPILLIEHHSI KOHKPETHUX IpaBOBUX IpodsieM. B KiHlieBOMY
pe3yJbTaTi 3aCTOCYBaHHS AialeKTUMHOTO METOAY Haaajlo MOXIJIMBICTb
BCTAHOBUTU KOHKPETHi 3B’SI3KM MiX CYIOBUMU PillIEHHSIMU Ta iH-
XMW MPAaBOBUMU SIBULLIAMU, CITiBBiIHOILIEHHSI MiX (hOpMOIO Ta 3Mi-
CTOM CYJIOBOTIO pillleHHSI, MMOENHAHHS B XapaKTePUCTULIi CYTHOCTI Cy-
JIOBOTO PIIlIEHHS Oro MpOsIBY SIK IIPaBO3aCTOCOBHOIO aKTa i SIK Mpo-
LIECyaJIbHOTO JOKYMEHTA, B3a€EMO3B 3Ky MaTepialbHO-TIPaBOBUX Ta
MpolecyaabHO-NTPABOBUX XapaKTEPUCTUK CYIOBOTO PillIEHHS TOUIO.
BukopucTaHHS JiaIeKTUMHUX KaTEropiii «ONWHUYHE», «OCOOJIUBE»,
«CTiTbHE» TO3BOJIMJIO BCTAHOBUTHU CHiJIbHI PUCH CYIOBMX PillleHb HE-
3aJIEXKHO Bil (hOpMHU iX BUpaXKeHHSI Ta BU3ZHAYMTU OCOOJMBOCTI OKpe-
MuX BUIiB ((popM) CymoBHX pillleHb.

CBOEPITHUM MiCTKOM MiX Tajy3eBOIO IOpUIUYHOIO HayKolo Ta (i-
nocodiero (dinocopiero mpasa) € 3araJbHOTEOPETUYHA IOPUCTIPYICH-
wist. B ropuanuHii JiTepatypi 3a3Hava€eThbes, 10 (iocodis mpaBa €
METOMOJIOTi€I0 Teopil AepkKaBU i IpaBa, a OOMIBI 1Ii CUCTeMU 3HAHb
CIIyTYyIOTh METOJOJIOTIYHOIO OCHOBOIO IIJISI KOHKPETHUX HOPUIUYHUX
HayK, pi3HUIIS JIKIIEe B TOMY, 110 (ilocodisi mpaBa € 3arajibHOIO Me-

' Xaaguna P. O. Iuanektudeckue rnpoTuBopeunst u mnpaso // CoBeTCKoe ro-
cynapctBo u mnpaso. 1988. Ne 1. C. 30.

2 Memoodonoeus nipasa / P.Jlykuu; mox pen. J. A. Kepumosa. Mocksa, 1981.
C. 43.

3 Manewun /1. . MeTomoaorust rpaXIaHCKOIO IIPOLECCYaIbHOTO IpaBa. Mo-
ckBa, 2010. C. 18.

* Kasumupuyx B. I1. TlpaBo v MeTonmbl ero uszydyeHus. Mocksa, 1965. C. 46.
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TOJOJIOTi€I0, a 3arajbHa Teopisl MpaBa — 0e3MOCEPEIHbOI0 METOMO-
JIOTi€I0 OCATHEHHST TIPaBOBOI PeaTbHOCTi'.

OcKilbK 3aKOHOMipHOCTi IifiCHOCTI BigoOpaxkaloThCs y Teope-
TUYHOMY 3HAHHI, TO MiX TEOpi€I0 Ta METOAOM iCHYE HEPO3pPUBHUI
3B’s130K. Bynyun ckilamHUM CHUHTE30M Cy0’€KTMBHOIO Ta 00’ €KTUB-
HOTO, METOJl 3aBXJW CIIMPAEThCId Ha CyvyacHY TEOpil0, HOCUTh Te-
OpPETUYHO OITOCEPEIKOBAaHUI XapaKTep?.

HaykoBe nociimXeHHsI CyIOBUX pillleHb B IIMBLIBHOMY IIPOIECI
CMUPAETbCS Ha OiIBII 3arajibHi MOJOXEHHS MPO MPaBO3aCTOCYBaHHS,
MPpaBO3aCTOCOBHI aKTU, IOPUAWYHY TEXHiKYy, BUPOOJIEHi 3arajJbHOTEO-
pPETUYHOI0 IopUcCTIpyAeHIli€to. B3arani 3araibHOTEOpeTUYHA IOPUCTIPY-
JIeHLIis sBJsie co0010 (hyHIAMEHTalIbHY 00JIacTh IIpaBO3HABCTBA. Bu-
po0JieHi Helo KaTeropiajlbHUI amapat, KOHLENTyajlbHi 3acaiu Ta I10-
JIOXEHHSI (POPMYIOTh MIPABOBY CBiIOMIiCTh KOXXHOTO HAyKOBLS, SIKWIA
MPOBOIUTh JOCHIIXKEHHS y cdepi IpaBa, YTBOPIOIOTh iHCTPYMEHTapii
IOPUANYHOI HAyKW, € METOMOJOTIYHUM ITIATPYHTIM OyIb-sIKOTO Ha-
YKOBOI'O JOCHiIKEHHSI B IOPUAUYHINA Haylli, 30KpemMa i BUEHHS Mpo
CYIIOBi pillleHHsI B LIMBiJIbHOMY Tipolieci. B Teopii gepxaBu i mpa-
Ba, nucaB O. B. CypiyioB, 6e3iiu ii MoJ0XeHb BUKOHYIOTh METOI0-
Joriuny ¢yHkuio. Ha wiii migcraBi Teopito mepxkaBu i IIpaBa B CH-
CTEMi IOPUAMYHOTO 3HAHHS MPUKHATO BBAaXaTU METOMOJOTIYHOIO Ha-
yKo10%. 3araJbHOTEOpETUYHA IOPUCTIPYAEHLIis, BinzHauae KO. M. O60-
pOTOB, MpW3BaHa AWCUMILUIIHYBaTU AYMKY lopucta Ta (hopMmyBaTu
MMpaBOBE MUCJIEHHS Ta Aep>KaBHI IMOIJSAM, IO BiANOBiAAIOTh PiBHIO
PO3BUTKY CydacHOI peajbHOCTI mpaBa i gepxkabu®. ToMy KOXKHE IO-
JIOXXEHHSI, TBEPIKEHHSI, BUCHOBOK, 1110 CTOCYEThCSI CYAOBUX PillleHb Y
LIMBUIBHOMY TIpOLIECi, IPYHTYIOUMCh Ha NOCSITHEHHSIX HayKWd LIMBib-
HOTO TMpoliecyaJbHOro Mnpasa, BoAHOYAacC 3pOOJeHUIA Tif BIUIMBOM Ta
He #ige B po3pi3 3 JOPOOKOM BUEHMX Y Tally3i 3arajJbHOTEOPETUYHOI
IOpUCIPYIAEHIIII.

! Ukonnuxosa I. U., Tawenko B. II. ®unocobus mpasa: yd4ed. AT MarucTpoB.
Mockasa, 2012. C. 27-28; Ob6opomos F0. H. AkTyanuzaius MeTOI0JOTMYECKOU
GyHKIIMKM 06IIeTeOpEeTUYECKON IOPUCTIPYIeHINN // AKTyallbHI MpoGieMu nep-
xaBu i mpasa. 2012. Bum. 67. C. 102—103.

2 Memoooaoeus cOUMATMCTUYECKOTO IIpaBoBeaeHus: yueb. mocodue / A. B. Cy-
punos, JI. II. Jonronosnosa, O. E. Exosa. Kues, 1988. C. 7.

3 Tam camo. C. 10.

4 Obwemeopemuueckas OPUCTIPYICHINS: YIeOHBI Kypc: YIeOHMK / MOA pell.
10. H. O6oporosa. Onecca, 2011. C. 12.
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HeMoXJIMBO 37iliCHUTH HayKOBe IOCTIIKXeHHs y cdepi ImpaBa 6e3
3aCTOCYBaHHS (hDOPMaJIbHO-IOTMAaTUYHOTO METOMY, SIKUii KOHIIEHTPYE
JIOCHiIKeHHs HaBKoJIO gorMu IipaBa. JJormy mpaBa C. C. AnekceeB
XapaKTepu3ye K MPakKTUYHO 3HAaYMMi (pakTH, HasIBHI IIpaBOBi peatii:
YUHHI IOpUIWYHI HOPMU, 3aKOHM, IOPUANYHI IIpelLieleHTH, IPaBOBi
3BUYai, iX pO3yMiHHS, TIyMayeHHs, MpaKTHKa 1X 3aCTOCYBaHH: (Bce
Te, IO Iij iHIIOI TOYKOIO 30py Ma€ Ha3BY «IIO3WTHBHE IIpaBo»)'.
Lleit TepMiH (morMa IpaBa) O3Haya€ TBEPAICTb i He3allepeyHiCTh ca-
MOi OCHOBM, BIAMOBIAHO MO SIKO1 BUPIIIYIOTHCS YCi IOPUAAYHI TTH-
TaHHS?,

®opMabHO-IOTMATUIHUN MeTom cGOopMyBaBCS Tl BIUTMBOM
BueHHs I. Kenab3eHa mpo «4yucTe MpaBo», CIPsIMOBaHE Ha TMi3HAHHS
€caMoOro JIMIIe TpaBa i «OUMUIIEHHS» IpeaMeTa ITi3HAHHS Bil BChOTO
TOTO, III0 HE € IIPaBOM Y CYBOPOMY CEHCi3.

HaykoBi y3arajbHeHHSI IOPUAMYHUX (PEHOMEHIB BiAIOBIZHO IO
noTped MpaKTUKW BUPAXKAIOThCS B MOHSTIWHIA KOHCTaTallil IOpu-
IUYHUX pealliil (TeKCTiB 3aKOHiB, CYIOBUX pillleHb, 3BUYAiB B IOpU-
IWYHil cdepi, TpelefeHTiB Ta iH.), BUSIBICHHI IOPUIUYHUX HOPM,
IO MICTSThCS B HUX, 1 IOpUAMYHUX (akTiB, B iX TIyMaueHHi, (ik-
calii BIaCTUBMX IM 3arajbHMX, BUAOBUX i pOJOBUX OCOOJMBOCTEH,
3HAXOMXXEHHI 3aKJIafeHNX B HUX IOPUAUYHUX KOHCTPYKIIili (IIpaBOBOI
MPUPOAN), IIPUHILIMITIB, CMUCJIOBOIO 3HAaUYE€HHS BiIIOBITHUX IIPaBOBUX
iHCTUTYTIB i HOpM, BUPOOJICHHI i 3aKpilJIeHHI IOPUIUYHOI TepMiHO-
JIoTii. A y pe3yabTaTi — B po3poOIlli Ha OCHOBI y3araJlbHEHOTO IIpa-
BOBOI'O MaTepiajly BU3HAUYE€Hb, MOPiBHSJIBHUX XapaKTepUCTUK, Kja-
cudikaliif, a TaKoX IPOMO3UIIil IIOJO0 BIOCKOHAJIIEHHS LIMX HOPM
Ta iHCTUTYTIB.

B pesynabraTti aHamMITUYHOTO OIpalllOBaHHS AOIMM IIpaBa, SKIIO
BOHO MpPOBEJEHE Ha HaJEeXXHOMY HayKOBOMY i METOIMYHOMY DPiBHSX
BiZIMOBIZHO O BUMOT (POPMAJILHOI JIOTiKM, PO3KPUBAETLCS AeTali-
30BaHa IOpUAMYHA KapTWUHA Ti€l YU iHIIOI IiISIHKM, ¢pparMeHTa 3a-
KOHOJIABCTBa, CyI0BOi MPaKTUKM, OTOJIOETHCS IX IOPUAUYHMUI 3MIiCT,
BiMpallbOBYIOThCSI HAWOLIbBII MOLIJIbHI MpUiioMu i (popMu r0puaAY-

' Anexcees C. C. Cobpanue counHenuii. B 10 1. T. 6. BocxoxmeHue K mpasy.
Mocksa, 2010. C. 12.

2 Tam camo. C. 19.

3 Keavsen I. Ynucroe yuenne o mpase. 2-e¢ usn. Cankr-IlerepGypr, 2015. C. 10.
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HUX [iii, BUCYBAIOTbCS i BilMpPallbOBYIOThCS MPOIO3UILii OO0 BIO-
CKOHAJIEHHS BiOITOBITHUX IOPUANIHUX HOPM Ta iHCTUTYTIB'.

Ha ocHoBi BukopuctaHHs ¢opMajbHO-A0TMAaTUYHOTO METOAY OYyJI0
3MifiCHEHO aHaji3 YMHHOIO LIMBUIHLHOIO IIPOLECYaIbHOTO 3aKOHOIAB-
CcTBa YKpaiHM i MpaKTUKKU HOro 3aCTOCyBaHHS MeTogaMU (hOopMajibHOI
Jioriku. JloTpuMaHHS (hOpMabHO-JIOTIYHUX BUMOT Y MPaBOBili Haylli
Ta IOPUAWYHIA MpakTUlll — BaXXJMBa yMoBa J1Js1 3a0e3MeueHHs] Hal-
ilfHOCTi 30MpaHHS, y3araJbHEeHHS Ta OLIHKMU iH(hopMallii, MPUAHSITTS
SIKICHUX DillICHB?,

TpamuuiitHuMmu y (popMalibHiii JIOTIlIi € METOOM iHAYKIIii Ta JeayK-
uii. JlenyKTUBHUI MeETOA € METOAOM MPaBO3aCTOCOBHOI MPAKTUKMU.
Ha migcraBi boro MeToay 3 3arajbHOi HOPMH IIpaBa, 110 MOIIUPIOE
CBOIO [il0 Ha HEBU3HAY€HE KOJIO OCi0 Ta IMpaBOBIZHOCHUH, CYA POOUTH
JeIyKTUBHUU YMOBHUBII MpPO OOCSAT KOHKPETHUX CY0’€KTUBHUX IIpaB
Ta 000B’A3KiB cTOpiH crnopy. CamMe 3 IOIJIIAIB Ha CyOOBE pillleHHS
SIK Ha 3BUYAHUIA CUJIOTi3M PO3MOYMHAJIOCS BYEHHS MPO CYAOBE pi-
LIEHHS SIK MPaBO3aCTOCOBHUI aKT B LIUBiJILHOMY IPOLIECi.

B po06oTi mocnigoBHO AOTPMMAHO MPUHILIMI CXOMXKEHHS Bil 3a-
rajJbHOro 10 OiJbII KOHKpPETHOro. Bim mocmimkeHHSI cymoBOTo pi-
IIEHHS SK y3arajJbHEHOI KaTeropii, SIKOI0 ITI03HAYalOThCS BCi aKTH
IpaBOCYAIsl B LIMBUIBHOMY IIPOLECi, IOr0 CYTHOCTI, O3HAaK Ta BUMOT,
SKi 10 HbOIO IIPEH’SIBISIIOThCS, 1O aHallizy OKpPeMMX BUIIB CYIOBUX
pillleHb 3 1IX OCOOJMUBOCTIMM Ta CHELM(PIYHMMU O3HAKaMMU.

Meroa iHAYKIIil (pyX Bil KOHKPETHOTO IO 3arajbHOr0) BUKOPH-
CTOBYBaBCSl MpU OTPUMaHHi 3arajbHUX BMCHOBKiB BHACHiIOK 10-
CJTIIIKeHHS, aHaJli3y OJHOTO UM KiJIbKOX OKPEeMO B3SITMX CYIOBMX pi-
1IeHb, (POPMYBaHHSI TEOPETUYHUX IOJOXKEHb 3arajibHOTO XapakTepy
Ha MigcTaBi KOHKPETHUX BMIIAAKIB CymoBOi IpakTuku. CaMe TOMY
METOH, iHAYKIIil TICHO IOB’SI3aHMM 3 eMITipUYHMM METOIOM IIi3HaH-
Ha. Ha 3B’g30K 1ux MetoniB 3BepTaB yBary 1ie @. bekoH, kit Bu-
3HaBaB OCHOBOITOJIOXKHE 3HAYEHHS MPAKTUYHOTO JOCBiAY B IMi3HAHHI.
Ha nymKy BYe€HOro y BiIpWBi Bif JOCBiAy po3yM HE MOXE BiIKpPUTH
ictuny®.

! Anekceee C. C. Cobpanue counnenuit. B 10 1. T. 6. BocxoxneHue K Ipasy.
Mocksa, 2010. C. 12—13.

2 Memoooaoeus cCOUMATMCTUYECKOTO IIpaBoBeaeHus: yueb. mocodue / A. B. Cy-
punos, JI. II. Honronosnosa, O. E. Exosa. Kues, 1988. C. 44.

3 [Iponuna E. H. ®unocodust: yuebnuk. Mocksa, 2011. C. 184—186.
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EMmipyyHMii piBeHb MOCJIIXEHHS CKJIAZAEThCS 3 ABOX CTamdiil
(etamiB). Ha mepiiii ctaaii BinOyBaeTbcsl mpoliec OTpUMaHHS (ak-
TiB. IlepiomxepesoM Oyab-sKOro (pakTy € peajbHa AiACHICTb: TOAII,
IiSIIbHICTB JIIOJEH, COoLliaIbHUX TPYII, MApTiil, IepXKaBU B pi3HUX cde-
pax CYCIIIBHOIO XWTTS, NMPUPOIHI SIBUIA Ta Mpolecu. Y Ipolieci
JIOCIIIIZKEHHST YaCTO BUKOPHUCTOBYIOTHCS BTOPMHHI i HaBiTh TPETUHHI
JIKepesa (akTiB: CBiTUEHHS OYEBUILIB, JOKYMEHTH, MEMyapu, Ha-
YKOBi Mpalli iHIIUX DOCTITHWKIB, CTATUCTAYHI JaHi Tomo. Bukopu-
CTOBYIOUM Pi3Hi IUISIXW Ta IPUMOMHU, JOCTITHUK BUYJICHOBYE i HAKO-
Muuye (pakTh — eMIIipuYHy OCHOBY HayKOBOTO HochimkeHHs. Ipy-
ra cramis Iepemdadyae IMepBUHHY OOpPOOKY, CMCTeMaTHU3allilo Ta OILliH-
Ky (hakTiB y ix B3a€EMO3B’SI3KY, TOOTO OCMUCIEHHS i XXOPCTKUI OIKC
3100yTUX (PaKTiB y TepMiHaX HayKOBOI MOBHM, iXHIO Kjacuikallilo Ta
BUSIBJICHHST 3aJIEKHOCTEN MiX HMMU'.

K crnpaBenJIMBO BiI3HAYA€ThCS B HAYKOBill JIiTepaTypi, METOd —
e Teopis, 3BepHEeHa N0 INMPaKTUKU AOCIiIXeHHs, i Oyab-sika Ipak-
TUYHO OOIpYHTOBaHa CHUCTeMa 3HAHHS MOXe CTaTH i CTa€ METOI0M
JOCTimkeHHs1?. MeTa HayKOBOIO Ii3HAHHSI — 3HAXOMKEHHS y3arajib-
HIOIOUYOTO TEOPETUYHOTO BUCHOBKY, MPAKTUYHO-TIPUKIIATHOTO — 3a-
CTOCYBaHHSI TeOpil OO0 KOHKpeTHUX (PakTiB mificHocTi. B mepimomy
BUITIaJIKy Ma€ Miclie TIOILIYK 3arajbHOro, B JAPYrOMy — 3aCTOCYBaHHS
3arajJibHOro 10 KOHKpeTHoro. HaykoBe Ii3HaHHSI OyOyeEThCS 3 ypaxy-
BaHHSAM TMOTPEO MPaKTUKU, a MPAKTUYHO-NPUKIIAIHE 3MiACHIOETHCS
Ha HayKOBOMY MiATrpyHTi. Takuii 3B’S130K IBOX BUIiB IOPUAUYHOTIO Mi3-
HaHHSI BU3HAYa€ Te, 110 B HUX BUKOPUCTOBYIOTLCS OMHI i1 Ti caMi Me-
toau®. YiTKOro po3MexXyBaHHSI MiXK METOZAMM HAayKW i MPAKTUKU He-
Ma€, OCKiJIbKM 1 HayKa i mpaKThKa 3BepHEHi 10 €1MHOro oo’ekra. Bin
B3a€EMO3B’SI3Ky METOMOJIOTIYHUX PO3pPOO0OK 3 MPaKTUYHOIO CKJIATOBOIO
IOPUANYHOI JisSUIBHOCTI 0€3M0CepeaHbO 3aIEXKUTh IIPOAYKTUBHICTh Ha-
BYaJIbHOI, HayKOBOI Ta MPaKTUYHO-TIPUKIIAAHOI Tpalli 10pucTiB?.

! Paccoxa I. M. KOHCIIEKT JIeKIliii 3 HaBYAJIbHOI AMCIUIULIHK «MeTomoorist ta
oprasisaliisi HayKOBMX JoCHimkeHb». XapkiB, 2011. C. 21.

2 Hedbaiiono II. E. BBeneHue B OOLIyIO TEOPUIO TOCYIApCTBA U IpaBa (IIPEIMET,
cucteMa 1 GyHkuuu Hayku). Kues, 1971. C. 139.

3 Memodonoeus counanvuCTUYECKOro mpaBoBeaeHus: yue6. mocodue / A. B. Cy-
punos, JI. II. Jonrononosa, O. E. ExoBa. Kues, 1988. C. 7.

4 bexpys X. H. Metononornyeckue paspaborku A. B. CypuioBa u mpoGiema
COBEPILIEHCTBOBAHMSI METOMOJOTUU IOPUANYECKON HayKu // AKTyaslbHi MmpooJie-
MHu aepxasu i mpasa. 2012, Bum. 67. C. 115.
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B gxocTi omHOro i3 cneuiaJlbHUX METOMNiB HayK! LIUBUJILHOTO MPO-
LeCcyaJbHOTO IIpaBa Ha3WBAIOThb METOH aHaJi3y i y3arajJbHEHHS CYy-
JOBOI TIPAKTHKU', 110 MOXHA BiTHECTH JO Pi3HOBUIIB €MITipUIHOIO
METOJIy HayKOBOTO IOCIiIKEHHSI.

ITpakTrKa TpaauiliiHO BBAXKAETbCS KPUTEPIEM iCTUHHOCTI OYyIb-
sKoi Teopii. CynoBa IpakTHKa HA€ MOXJMBICTh OLIHUTU €(DEKTUB-
HiCTh KOHKPETHOI MPaBOBOi HOPMMU, 3aCTOCYBAHHS Ti€l UM iHILIOI MPO-
necyanbHoi popmu. Came cymoBa IpakTHKa IoKasana e(peKTUBHICTh
3aCTOCYBaHHSI CyJOBOro Haka3sy SIK 0COOJMBOI (hOpMU CYAOBOIO pi-
LIEHHS TIiCs1 Ooro 3arpoBaKeHHS B LIMBUIBHOMY CYIOUMHCTBI 3 Ha-
opannsaM yrHHOCTI HITK Vkpainu Big 18.03.2004 poky. Bona x € i1
IHAUKATOpOM IIPOOJIEM, MOKA3HUKOM HEOOXiZHOCTI BHECEHHS 3MiH
y IpoliecyajbHe 3aKOHOIABCTBO. BogHoyac IpakTuKa, 30KpeMa Cy-
JIoBa IIpaKTUKa, TaKOX IMOBMHHA aHaJi3yBaTUCS 3 ypaXyBaHHSM TOIO,
110 BOHA MOXe€ OyTU SIK NpaBUJIbHOMO, TaK i xubHolo. ToOTO oue-
BUJIHUM € B3aEMO3B’S30K Ta B3aEMHE KOperyBaHHs MPaBOBOi Teopii
Ta IOPUIANYHOI (30KpeMa, CyI0BOI) MPaKTUKU: SIK KOXXHA HayKoBa Te-
opisl TPOXOAUTh €K3aMEeH MPaKTUKOIO, TaK i cama IMpakKTuKa MOXe
OyTU TMpoaHaji3oBaHa Ha ii BiAMOBIAHICTD TUM TEOPETUYHUM I10JIO-
XKEHHSM, SIKi BXe INATBEpIWINCH 3 TOYKM 30pY iX IPaBUIBHOCTI Ta
€(eKTUBHOCTI.

JlocTaTHHO MOKAa30BUM Ta €(PEKTUBHUM Y POOOTI 3 CYIOBOIO IIpaK-
TUKOIO € KOHKPETHO-COIIIOJOTIYHUIA METOM, i SIK OAWH 3 HOro Ha-
MNpPsSIMKiB — CTaTUCTUYHUI MeTOHd JocCHimkeHHs. BiH Mae Oibll BU-
COKMI piBeHb y3arajbHEHHSI Ta NO3BOJISIE OTpMMAaTHU IIiTiCHE Bpa-
JKeHHSI TTpo e(EeKTUBHICTb 3aCTOCYBAaHHS CydaMM Ti€i UM iHILIOI TPO-
lecyaibHOi HopMU. [HoOpMallisi, oTpuMaHa BHACiIOK 3aCTOCYBaHHS
JIaHOTO METO.Y, 3BUIbHEHA Bil BUIIAIKOBUX YMHHUKIB 3aBIOSIKU mii 3a-
KOHY BeJMKMX 4uces. ToMy aHadi3 CTaTUCTUYHUX HAHUX HO3BOJISIE
OTpUMaTHU 00’€KTUBHY iH(opMallilo PO IPOLECH, 1110 BinOyBaIOThCS
B CYIOBIilA CUCTEMi Ta CYHOBiil MpaKTHUII].

HeMoxXnrBO OOGINTHCS B TIPOIECi MOCTIIXEHHS IMPOLEeCyaIbHUX
SIBUIIL 0€3 METOY CUCTEMHOTO aHami3y. CUCTeMHE JOCIiIKEHHS ITpaBoO-
BUX SIBUIII TO3BOJISIE BUSBUTH 3aJICXKHOCTI, 3B’SI3KM MiX IX eJIleMeHTaMM
Ta SBUIIAMU B IJIOMY SIK KOMIIOHEHTaMHU OLIBII CKJIATHOTO YTBOPEH-

' Manewun /1. 4. MeTomojaorusl TpaxkIaHCKOTo MpoleccyalbHOro mnpasa. Mo-
ckBa, 2010. C. 174.
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Ha'. Sk cripaBemmBo BimsHaumia T. B. CaxHoBa, CHCTeMHICTh — OIHA
3 HANOIJIbII 3arajiIbHUX Ta OYEBUAHUX O3HAK LIMBLIBHOI MPOLIECYaTbHOI
bopmu®. ToMmy MeTOA CUCTEMHOIO aHAi3y € HEOOXiTHMM IIpU AOCIiA-
XKEHHi CyIOBMX pillleHb B IUBLIbHOMY IIpolieci. CUCTEMHMI aHaIIi3
JIO3BOJISIE HE TPOBOJWUTU XaOTUYHi JOCHTIIKEHHS, a BINOPSAKOBYBaTH
ix y meBHy cucteMy. LIuBinbpHUI TTpoliec HEOOXIAHO PO3IISIIATU B TIEP-
Iy Yepry SIK CUCTeMY, IO CKJIAJa€TbCs 3 MEBHUX €JIEMEHTIB Ta 3B’-
a3KiB3. OIHUM 3 TaKUX €JIEMEHTIB € CyIOBi pillleHHS.

MeTon CUCTEMHOTO aHali3y J03BOJISIE PO3IJSIHYTU MicClie CYIOBUX
pillieHb K aKTiB MpaBOCYAIs, K OKPEMUI €JIeMEHT Y CUCTeMi 11-
BiJILHOTO TIpoOllecy, 3 OAHI€I CTOPOHU, Ta TOMISIHYTU Ha CYAOBi pi-
ILIEHHS K Ha OKPeMY CaMOCTIiliHY CMCTEMY B3a€MOTIOB’SI3aHUX CTPYK-
TypHuX ejeMeHTiB. CynoBe pillleHHS SIK NMEepBUHHUI €JIEMEHT HaHOi
CUCTEMU XapaKTepU3YEThCS NMEBHUMU CYTHICHUMM O3HaKaMM, Xapak-
TEPUCTUKAMU, 1110 AO3BOJISIIOTh MOEAHYBATU iX y TE€BHI Ipynu, Kia-
cudikyBaTu. Y NMUTaHHI 3’SICyBaHHSI CYTHOCTI TOTO YM iHIIIOTO BUIY
CYJIOBOTO pillleHHSI JOMOMAara€ BU3HAY€HHS MOro Miclisl B 3arajibHiit
CUCTEMi CYHOBUX akTiB. BusABIIeHHS 3B’SI3KiB MiXX pi3HMMHU BUIAMU
CYIOBUX pillleHb HO3BOJMJIO BCTAHOBUTU Ti YMHHUKM, SIKi POOJISATH
MOXJIMBOIO iX CHUCTeMaTH3allilo.

Ilig yac 3mifiCHEHHSI CTPYKTYPHOIO aHajli3y CYJOBOIO pillleHHS,
iioro ¢opMM Ta 3MICTy, BOHO BUCTYMNA€E SIK ILIJICHUU 00’€KT mOCIHi-
JDKeHHs1. BomHoYac BM3HAYalOThCs, BUOKPEMIIIOIOTBCS MOrO CTPYK-
TYpPHi €J€MEHTH, OKpeMi BiTHOCHO BiZOCOOJIEHi YaCTMHU, KOXHA 3
SIKUX PO3MISIIAETHCST IK OKpeMe SIBHUILEe Ta SIK YyacTuHa Iiijioro. Me-
TOJ CTPYKTYPHOI'O aHajli3y € JyXe KOPUCHUM IpU AOCHIIKEHHi cy-
JIOBOTO DIillIEHHS K MPaBO3aCTOCOBHOIO aKTa i K MPOIECyabHOTO
JNIOKyMEHTa, 1110 BKJIIOYa€E B cebe HU3KY CTPYKTYPHUX KOMIIOHEHTIB:
BCTYITHY, OMKCOBY, MOTMBYBaJIbHY Ta PE30JIIOTUBHY YaCTUHM, KOX-
Ha 3 SJKMX Ma€ IMEeBHOIO MipOIo JIOTiYHY 3aBEpPIIEHICTh B MeXaxX BU-
KOHaHHSI TOTO TIPOMIXXHOTO 3aBAAaHHS, SIKE€ TOCTaBJEHE Tepel CyIoM
MNpU CKJIaJaHHI BiAMNOBiAHOI YaCTMHM, OJHAK BCi BOHM MaloTb OyTHU
JIOTIYHO TOB’sI3aHi Ta pa3oM CKJIanaTh €IWHUIN aKT MpPaBOCYIIS.

"'Coipoix B. M. MeTon TipaBoBOl HayKu (OCHOBHBIC 3JIEMEHTHI, CTPYKTYpa).
Mocksa, 1980. C. 132.

2 Caxnosa T. B. Kypc rpaxIaHCKOro Ipolecca: TEOpeTUYeCKrEe Hayajla 1 OCHOB-
Hble MHCTUTYTHI. Mocksa, 2008. C. 50.

3 Manewun JI. 4. MeTomoorus rpaxIaHCKOIo IMpOLECCYaIbHOro Impasa. Mo-
ckBa, 2010. C. 37.
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TnymadeHHs TEKCTiB 3aKOHOJABYMX aKTiB Ta MaTepialiB CyIOBOI
MPaKTUKU 3AiMCHEHO 3a JOMOMOIOI FepMEHEeBTUYHOIO MeTony. Tep-
MiH «Te€pMeHEeBTUKa» (Bil rpelibK. hermeneutikos) mo3Hauae MUCTELITBO
TIIyMadeHHs, po3’ssicHeHHs'. [1ix TepMiHOM «IOpMIMYHA T€PMEHEBTUKA»
PO3YMIIOTh JOCHIIKEHHS IOPUAMYHUX TEKCTiB, BUEHHS MPO MPUHLIUAMIU
ix iHTeprpeTalii, MACTELITBO MUCIIEHHS Yy TMPaBoOBiil cdepi’.

Ak 3a3Havae B. B. JynueHko, y repMEHEBTULI KJIIIOUOBUMU MOHST-
TIMU € CYIXeHHd i ouinka®. [IpaBo He MOXHa YUTATH SIK JIiTepaTyp-
HUI TBip, CTBOpEHUII BUEHUM-IOpUCTOM. JIJIsi HOpMaJIbHOTO (hYyHKIIi-
OHYBaHHSI TTpaBoO MOTpedye OOrpyHTYBaHHS. OOIpyHTYBaHHS OTPeOy-
IOTh I IPaBO3aCTOCOBHI aKTH (CyOOBi pillleHHs), IIPUHSITI HA OCHOBI
HOpPM IIpaBa, 3aKpilJICHUX B HOPMATHMBHO-IIpaBoBUX akTax. IloTpeba
B OOIPYHTYBaHHi CIOHYKAa€ 10 TIyMadeHHs HOpM IpaBa!. OcHOBHi
MpaBWia TakKoro TJyMadeHHs Oyiau omucadi 1e €. B. BacbKOBChbKUM
y Horo Bimomiil mpaili «PyKOBOACTBO K TOJKOBAaHUIO U MPUMEHEHUIO
3aKOHOB IIJIT HAUMHAIOIINX I0pUCTOB»®. Ha ChOTOMHIIIHIN IeHb BUKO-
PUCTaHHSI TEPMEHEBTUKM SIK METOMY MPAaBOBOTO JOCHiIXEHHS B I0OpU-
JWYHIA Haylli oTpUMaJio IIKPOKe BUCBITIAeHHs y npausx KO, M. O60-
poroBa, B. B. lymuenko, B. B. 3aBanbHIOKa Ta iH.

Cepen creuiaabHO-IOPUINYHUX METOIIB HAyKOBOTO MOCIIiIXKEH-
HS1 Y Haylli HMBIJBHOTO TMPOLIECYalbHOTO TpaBa iCTOPUUYHO OAHUMU
3 HaMOiIbII AaBHIX € METOM ICTOPMKO-IIPAaBOBOIO aHajli3y Ta ITOpiB-
HSJIBHO-TIpaBOBUI MeTon. ITpo BUKOpUCTaHHS AaHUX METOMIB y Ha-
yIi UMBUTBHOTO MpolecyaabHOro npasa nucamu e €. O. Hedenpen®,
K. I. Manumies’ Ta iH.

! banvocux 1. A. TepMeHeBTHKaA Ta eK3eres3a: €IHICTb Ta BiIMIiHHICTb // AKTy-
anbHi pobmemu aepxasu i mpasa. 2009. Bum. 50. C. 258.

2 Ckakyn O.®. Meron iHTeprpeTallii MpaBOBUX ifeil i MPaBOBUX HOPM: 3a-
rajbHe U ocobnuBe // AKTyanbHi TpoOiemu mepxkasBu i mpasa. 2009. Bum. 50.
C. 237.

3 lIyouenko B. B. Tlpo repMeHEBTMYHHUI IiAXim g0 ImpaBa // AKTyasbHi IIpO-
osemu aepxaBu i mpasa. 2009. Bum. 45. C. 14.

4 Ckakyn O.®. Meron iHTeprpeTallii paBOBUX ifieil i TPaBOBUX HOPM: 3a-
rajibHe i ocoOiuBe // AKTyalbHi mpoGjeMu Aepxasu i mpasa. 2009. Bum. 50.
C.237.

5 Bacvkosckuii E. B. PyKOBOACTBO K TOJKOBAaHHWIO U MPUMEHEHUIO 3aKOHOB IS
HauMHAIOIMX opuctoB. Mocksa, 1913. C. 4—-10, 29-90.

5 Hegeoves E. A. 3amaua U 3J1eMEHTBbI HAyKW TPaXKIaHCKOTO Tpoliecca. 2-€ U3/,
Kazansb, 1883. C. 8—10.

" Manvuwes K. U. Kypch rpaxmaHckoro cymonpuspoacTsa. T. 1. Cankr-Iletep-
oyprs, 1876. C.2—14.
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Hemo nepedpasyBaBmm €. O. HedenbeBa, 3a3Ha4NMO, 110 METOI
iCTOPMKO-MPAaBOBOTO aHaJli3y BUMAara€ po3risiiaTv MpaBoO He SIK To-
TOBY 30ipKy MpaBuJji, JOBUJIbHO BCTAaHOBJEHUX 3aKOHOMIABIIEM, a SIK
CyBOpy cucTeMy (OpraHi3M), 110 PO3BUBAETHCS 3 OOHOTO KOPiHHS ITif
BIUIMBOM TIpaKTUYHUX NoTpe6'. be3 ictopuuyHoro aHajizy mpaBoBOTO
SIBUIIIA HEMOXKJIMBE JIOTiYHE Ii3HAHHS HOro 3aKOHOMipHOCTEH.

3aKOHOAABCTBO i MpaKTUKa HOro 3aCTOCYBaHHSI HEMUHYyYe BOM-
pa€e B cebe momnepenHiii JOCBim JIOAChKOI LUBiLIi3alii. ¥ AepKaBHO-
MpaBoOBiil cpepi — 1Ie, MepII 3a Bce, Ti il eTanu, KOJU y CYCITUIbHY
CBiIOMICTb i MPaKTUKY CTajld MOCTYMOBO MPOHUKATU AEMOKpaTUY-
Hi OPUHLMIIM CYCIUJIBHOTO YCTPOlO 1 Taki MepenoBi MOJiTUKO-TIpa-
BOBI ifei, IK BEpXOBEHCTBO IIpaBa, IIpaBOBa JAepxkaBa, IOMLI BIaau,
MpiopUTET IIpaB i CBOOOMA JIOAVMHM Hal iHIIMMHU COLIaJIbHUMMU IIiH-
HOCTSIMUZ.

IcTropuuHuii MeToa Aa€e 3MOTYy MOCTiAMTA BUHUKHEHHS, dopmy-
BaHHS i PO3BUTOK TIPOIIECIB I MOAINA Y XpOHOJOTIYHIN MOCTiTOBHOCTI
3 METOIO0 BUSIBJIEHHSI BHYTPIllIHiX Ta 30BHIlIIHiX 3B’SI3KiB, 3aKOHOMip-
HOCTEl Ta cyrepe4HocTeit®. IcTopuKo-IpaBoBHMil aHaji3 TiCHO IO-
B’sSI3aHUI 3 iICTOPUYHUM METOIOM Ta € HOro pi3HOBUIOM CTOCOBHO
IopUcCIIpydeHLii. B #oro ocHOBi JeXUTh BUBYCHHSI pealibHOI iCTO-
pii B ii pi3HOMAaHITTi, BCTAHOBJICHHS iCTOPUYHUX (DaAKTIiB i Take Bil-
TBOPEHHS iCTOPUYHOTO TIPOLIECY, 32 IKOTO PO3KPUBAETHCS JIOTiKaA, 3a-
KOHOMIpHicTh Moro po3sutky?. Ak BigzHauus C. O. MypoMiieB, icTo-
PUMKO-TIPaBOBUI aHaJli3 JO3BOJISIE BKa3aTu BCe Te, IO BiIXWIO CBilt
BiK, 1100 IOPUCT MIiI BUKJIIOUUTH 1Ie 3i cepy Mil0OYMX MOCTAHOB®.
3HaHH4 icTopii CymOYMHCTBA MO3BOJISIE YHUKHYTU TTOMUJIOK Y Mpa-
BO3aCTOCYBaHHi, SIKUX MPUITYyCKAJIMCS Hallli MmonepenHuku. Baxiuso
3HATU HEJOJIiIKM 3aCTOCYBAaHHS HOPM MpOliecyaJbHOro mpasa, 110 [i-
SIIA paHille, IS 3aro0iraHHs MOOiOHUM MOMUWIKAM IIpU (OpMYIIO-

! Hegheoves E. A. 3amada m 3IeMEHTBHI HAYKU TPaXKIAHCKOTO Ipolecca. 2-e M3,
Kazansb, 1883. C. 8.

2 [loasnckuii FO. E. Vicnonp3oBaHME MCTOPUKO-aHAIUMTUYECKOIO IIOAXOJA B
npoiiecce cyaedbHoit pecdopMbl B YKkpauHe // AKTyajibHi MpoOjeMu AepXKaBu i
mpasa. 2009. Bum. 45. C. 310.

3 Paccoxa I. M. KoHCIeKT JIeKLIiil 3 HaBYaIbHOI OUCUUILUTIHK «MeToaoJIorist Ta
opraHi3allis HayKOBUX IOCHTiIKeHb». XapkiB, 2011. C. 35.

* Manewun /. 4. MeTomoaorus rpaXIaHCKOTO MPOLECCYaabHOro mpasa. Mo-
ckBa, 2010. C. 168.

5 Mypomuee C. A. I36paHHbIe TPYIbl IO PUMCKOMY IpaxkIaHCKOMY IpaBy. Mo-
ckBa, 2004. C. 527.
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BaHHI HOBUX 3aKOHOJABYMX aKTiB. TakoX caMme iCTOpUKO-TIpaBOBUNA
MeToj 3a0e3rneuye MPOTHOCTUYHY (DYHKIIIO IOPUAUYHOI HAYKU.

3a 10TIOMOTOI0 iCTOPUKO-TIPAaBOBOTO aHaji3y Oyj0 BCTAaHOBJEHO
ICTOpUYHI BUTOKM Pi3HUX MHpoliecyaJbHUX (DOPM Ta IOPUANMIHUX Ka-
TEeropiii LMBiIBHOIO IIPOLiECyaJbHOrO IpaBa, IO CTOCYIOTHCS CY-
JIOBOT'O pIIlIEHHS, MPOCIiIKOBAHO PO3BUTOK BUYEHHS IIPO CYIOBE pi-
IIEHHSI Ta OKPEeMi HMOro acrekTu (CyTHICTb, BAUMOIM, 3aKOHHY CUJY
TOLIO).

[II155XoM BMKOPHUCTaHHSI iCTOPUKO-MPABOBOIO aHajli3y B KOM-
TJIEKCi 3 MOPiBHSUIbHO-TIPABOBUM MeTOAOM OyJio 3’5ICOBaHO, SIKi Mpo-
lecyajibHi (h)OpMUM Ta acCIleKTW BUEHHSI MPO CYAOBi pillleHHSI € Tpa-
IULIWHUMHA I BITYM3HSHOTO LIMBIJIBHOTO CYIOYMHCTBA, a fKi 3a-
MMO3MYEHIi 3 IpOleCyallbHOI HayKHd Ta CYAOBOI MpakKTUKHU KpaiH €B-
poru.

Bzarani Ha chOroAHilIHIN JeHb MOPiBHSJILHO-IIPABOBUI MeETO.,
HayKOBMX MOCHIIXEHb B YKpaiHCBHKill IOPUAWYHIN Haylli CTaE Bce
OiJbII MOMYJSIPHUM Y 3B’SI3KY 3 CBiTOBOIO TJio0aji3alli€lo Ta €Bpo-
iHTerpaliiHUMHK MpoliecaMM, IO HaOMpaloTh OOEPTIB y HaIIill Kpa-
iHi, Ta HEOOXiOHICTIO amamTallil BITYM3HSHOTO 3aKOHOHABCTBA Ta Cy-
JTOUYMHCTBA OO €BPONEMCHKUX cTaHaapTiB. IlopiBHSUIbHUIT MeTOH,
3a BucjioBoM €. O. HedenbeBa, moBMHEH PO3LIMPUTU KPYyro3ip Ha-
VKM Ta TOKa3aTW iHIIi, Giabll mockoHasi dopmu mpouecy'. Hdiiic-
HO OyJ0 O HEpO3yMHO i HaBiTh OE3BiAIIOBITATBLHO BiIMOBJISITUCH Bif,
BUKOPMCTAaHHSI AOCBily IHIIMX KpaiH y MOOYyAyBaHHI CIpaBEIIUBOTO
CYIOYMHCTBA, 3AiCHEHHi CYIOBOI0O 3aXMCTY MpaB Ta OXOPOHIOBAHMX
3aKOHOM iHTepeciB rpoMalsiH CylaMM TMX UM iHIIUX PO3BUHEHMX
KpaiH, SIKi IOCSIIM ycriXy abo, HaBMaku, MOTEPIJIM HeBAadyy B 3a-
MPOBaIKEHHI TMX UM iHIIMX IIPOLeCyaIbHUX HOPM, NPUHIIUIIB, CY-
IoBUX mpoueayp. s HayKu LIUMBIIBHOTO MPOLECYAJIbHOTO TTpaBa Ko-
PUCHUM € He JIMIle MO3UTUBHUM, a I HEeraTUBHUM JOCBiJ, SIKMUA 3a-
CTepira€e Bif MEeBHUX XMOHUX LIJISIXiB PO3BUTKY CYIOYMHCTBA. AIlXKe
Bil epeKTUBHOCTI Ta pe3yJIbTaTUBHOCTI MOPiBHSILHO-TIPABOBUX J0-
CJTiIKeHb 3aJIEXXUTh BIIPOBAIKEHHS TUX UM iHIIMX 3pa3KiB, MOJEJEH,
3aMO3WYEHHs] MO3UTUBHOTO JOCBiNY, BIOCKOHAJIIEHHS iCHYIOUMX CTpa-
TEeTIiYHMX KOMITOHEHTIB HallioOHAJIbHUX cucteM. CaMe MOpPiBHSJIBHO-
MpaBoOBi AOCHIIKEeHHS K (opma Mi3HaHHS BUCTYNAlOTh 3allOPyKOIO

! Hegheoves E. A. 3amada M 3JIeMeHTBI HayKM IpaxkIaHCKOTO ITpoliecca. 2-e U3,
Kazanp, 1883. C. 10.




20 1. B. Anoponos. Cyoosi piwienns 8 yusinbHomy npoueci Vkpainu

Mporpecy y Mpolieci BUSIBJIEHHSI 3aKOHOMipHOCTel PO3BUTKY, B3a€-
MOBIUJIMBY Ta OOYMOBJIEHOCTi CIel(iky Ti€l UM iHIIOI MpaBOBOI CU-
CTeMHM i 1i KOMIIOHEHTIB'.

B ropumuuHiil JiTeparypi copaBeIIMBO HArojOLIYEThCS Ha He-
00XiZHOCTI MPaBUJILHOTO, TPAaMOTHOI'O BUKOPUCTAHHS ITOPIBHSJIbHO-
MPaBOBOrO METOAY B LIMBIIbHUX MPOLECYATbHUX HocmimkeHHsax2, He-
OOXiTHO YCBiIOMJIIOBAaTH, 1O HaBpsiA YU Oyde KOPUMCHUM MeXaHiyHe
MepeHeceHHs, 0e3AyMHe 3alO3UYEHHS iHO3EMHMX MPABOBUX HOPM,
npolecyaaibHUX (GOpM Ta CYIOBMX MpoLeayp A0 3aKOHOIaBCTBa
VKkpaiHu 6e3 ypaxyBaHHSI COLIiOKYJBTYPHUX YMOB, B SIKUX BOHHU ic-
HYIOTh B iHIIMX KpaiHax.

Hanpuknan, TpaguuiiHuiA iHCTUTYT 3aXiIHOI A€MOKpaTii — cym
MPUCSKHUX ITI0KAa3aB CBOIO0 HU3bKY €(EeKTUBHICTb Yy peaisiX Lu-
BiIbHOTO cymouyMHCcTBa YKpainu. IlpakTuka Ioxasye, 110 CYAOBi pi-
IIEHHSI, IIIOHAMEHIIIe B IMBUIBHOMY NpOLeCi, MTPUAMAIOThCI TPU-
CSDKHUMMU «ITiJi IMKTOBKY» MPOQeCiiiHOro Cynli, a OTXe BeCb MOX-
JIMBUI TO3UTUBHUI e(deKT Bin «Oe3nmocepemHbOi ydacTi Hapomy y
BinmpaBiieHHi TpaBoCcyIis», 3aaekaapoBaHoi B cT. 124 Konctutyii
VYKpaiHu, NpakTUYHO BTPAYAEThCS, @ HA BUXOAI MU OTPUMYEMO JIUIIIE
JIOAATKOBI CKJIQAHOCTI JUISl CYIJiB Ta YYaCHMKIiB CIIpaBM, MOB’SI3aHi 3
HebaxkaHHSIM IPUCSLKHUX TOOPOCOBICHO BMKOHYBAaTU CBOI (DYHKIIIi.

B naniit po0oTi MOPiBHSAIBHO-TIPAaBOBUM METOJ, BUKOPHUCTAHUI 3
METOI0 BCTAHOBUTU €(PEKTUBHICTH BUKOPUCTAHHS B LIMBUIBHOMY CY-
JMIOYMHCTBI TUX UM iHIIWX KpaiH pi3HUX BHUIIB CYHOBMX pillleHb, aHa-
JIi3y TOJOXEHb YMHHOTO LIMBIJIBHOTO MpPOlieCyaJbHOIO0 3aKOHOIAB-
CcTBa YKpaiHu 1100 CYOOBUX pillleHb Ha HMOTro BiAIMOBIAHICTb €BPO-
MeNChbKUM CTaHIapTaM 3axMCTy TMpaB JIOAWHU, BCTAHOBJIEHHS MOX-
JIMBOCTI 3aMO3WYEHHS MO3UTUBHOTO AOCBiAY MPaBOBOIO PETYJIIOBaHHS
CYyIOBUX TIPOLIEAYP Y LIMBIIbHOMY CYNOYMHCTBi, MOB’SI3aHUX 3 yXBa-
JICHHSIM Ta IPOTOJIOLIEHHSIM CYIOBUX DillleHb.

! bapanosa FO. O. Pojb MeTOMOJIOTIYHKMX IIPABWI Y IIPOBENEHHI MOPiBHSUIBHO-
MPaBOBUX TOCTIIKEeHb // AKTyalbHi mpobiaemMu nepxkasu i mpasa. 2012. Bur. 67.
C. 186.

2 Manewun JI. 4. MeTomoorus rpaxIaHCKOIo IMpOoLECCyalbHOro mpasa. Mo-
ckBa, 2010. C. 173.
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1.2. TloHATTH, CYyTHICTb Ta BUAM CyJOBUX pillleHb
y LUMBiJIBHOMY npoueci

BinnosinHo mo ct. 258 HIIK VYkpaiHu cynoBUMM pillleHHSIMU €:
1) yxBamu; 2) pilieHHs1; 3) MoCcTaHOBU; 4) Cyd0OBi HaKa3u.

SIx BOavaeThcd i3 3micTy HaBeneHoi HopMmu LITTK VYkpainu, tep-
MiH «pillIEeHHSI» y TIPOLECYaTbHOMY 3aKOHi Ma€ TOJBiliHE 3HAYECHHSI:
IIMPOKE i By3bKe. 3 OQHOTO OOKY, BiH BUKOPUCTOBYEThCS SIK y3arajib-
HIOIOUEe TIOHSTTS 11 BCiX aKTiB MPaBOCYIIs, SIKi YXBATIOIOTHCS CYI0M
y TIOPSIIKY LMBIILHOTO CYJOUYMHCTBA, 3 iHILIOTO — SIK TMpolieCyalbHU NI
JTOKYMEHT, SIKUM 3aKiHYYETHCSI PO3IJISIA LIMBIJIbHOI CIIpaBU Ta BUPi-
LIYETHCS IO CYTi MaTepiaJlbHO-TIPaBOBUI CIIip MiX CTOPOHAMU CY-
JIOBOTO MPOLIECY B MOPSAKY MO30BHOTO MPOBAKEHHSI, a00 MUTaHHS,
TOCTaBJIeHe Tepel CYIOM Y TTOPSAKY OKPEMOTO MPOBaIKeHHs '

[TonibHe HeomHO3HAYHE TPAKTYBAaHHS B 3aKOHi TepMiHa «pillleH-
HsI» TIOYacTW TOpOIXKeHe 0araTo3HauyHiCTIO CaMOTO IIbOro CJIOBA.
VYV Cc10BHHMKY YKpaiHCHKOI MOBM «pillleHHSI» BU3HAYA€ETHCS 1 SIK TI€B-
Ha Jig (pimartu, pimuTu), i OMHOYACHO SIK pe3yabraT wLiei mii. Mae
BOHO i1 iHIIIe, celiaJIbHO-IOpUINYHE, 3HAYEHHS — BUPOK CyAy, I10-
CTaHOBa, PO3IMOPSMIKEHHS SIKOI-HeOyIb OopraHisaiii, 300piB i T. iH.2

Bupaetncd, 110 y3arajbHIOIOUMA TEPMiH «CydOBE PIillIEHHS», SIKUI
Mictuthest y cT. 258 LITIK Ykpainu, BUKOpUCTaHUI came y 3HA4YeHHi
pillIeHHSsI SIK JIOTiKO-PO3yMOBOTO TMpOLIeCy Ta MOro pe3yjabTaTy — BUPi-
ILIEHHsI CyI0OM TIEBHOTO MUTAHHSI, MPOOJeMU, sIKe 3HaXOAUTb CBOE BU-
paxkeHHsI y BU3HAUEHUX 3aKOHOM IpoliecyaibHUX (hopMax (pillleHHS,
yXBajia, IIOCcTaHOBa) a00 0COOJMBIil (hOpMi, SIKOIO € CyIOBMII HaKas.

BtiM Takmii migxin 3aKOHOIABIST HEe MOXHa BUM3HATHU BIAJINM,
OCKiJIbKM BUKOPHMCTAaHHSI B 3aKOHiI OJHOI'O TepMiHa JIsl MO3HAYEH-
HS pi3HUX 3a 3MIiCTOM IIOHSITh € iCTOTHUM HEIOJIiKOM 3aKOHOJAaBYOi
TEeXHiKU.

B ropunnyHiit giTepaTtypi TepMiH BU3HAYAETHCS SIK CJIOBO UM BU-
pa3, 10 CKJATa€EThCs 3 NEKUJIbKOX CJIiB, SIKWi MO3HA4Ya€e CyBOpO BU-
3HauYeHe MOHSTTS, OrOPOIXXeHe TOYHUMU MeXaMu, TBepAMMU paMKa-

' Andponoe 1. B. TlpobGaeMu BUKOPUCTAaHHS TePMiHa «CyIOBE DilllEHHS» B IU-
BUTBHOMY TIpOIIECYaTbHOMY 3aKOHOIABCTBI YKpaiHU // AKTyajbHi TpoGIeMU 1I1-
BiJILHOTO MpaBa Ta IMpoLeCcy: MaTepiaJd MiXKHap. HayK. KOH(., MPUCBSIY. TTaM’sTi
10. C. Yepsonoro (Omeca, 16 rpya. 2011 p.). Omeca, 2011. C. 25-28.

2 Cnosnuk ykpaincbkoi moBu. B 11 1. T. 8 / 3a pen. 1. K. Binogina. Kuis, 1977.
C. 581.
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mu. TepMiH TIOBUHEH ageKBaTHO BimoOpaXkaTW 3MICT TOTO YW iHIIIOTO

MOHSATTS, OYTU CTUJIICTUYHO HeWTpadbHUM. HayKoBlUsMU BUPOOJIEHO

HU3KY BUMOT, 1110 Mpe’ SIBJASIOThCS A0 MOPSAKY BUKOPUCTAHHS HOpU-

IUYHUX IIOHATH i TEPMiHIB y 3aKOHOIABYMX aKTaX:

— OIHO3HAYHICTh, TOOTO OAWH i TOW caMUil TepMiH MOBUHEH BXKMU-
BaTUCS B TOMY YU iHILIOMY IIPaBOBOMY aKTi TUIbKM B OJHOMY 3Ha-
YEeHHi;

— CTaJlicTh, TOOTO TEPMiH MOBUHEH 30epiraTu CBiil 0COOJMBUIA 3MiCT
Yy KOXXHOMY HOBOMY HOPMAaTHBHO-TIPABOBOMY aKTi;

— €IHICTh TEPMiHOJIOTIi, TOOTO BUKOPUCTOBYBaHi TEPMiHU MOBUHHI
OyTHM TOTOXHI 11 HE CyIIepednuTHd TepMiHaM, IO MICTIThCS B iHIINX
HOPMaTUBHO-TIPABOBUX aKTax;

— 3araJbHOBU3HAHICThb, TOOTO TEPMiHM MOBUHHI BXMWBAaTUCS BildIlO-
BiIHO IO 3araJbHOBM3HAHOI TepMiHOJIOrI'.

OueBUIHO, 110 JBO3HAYHICTh TepMiHa «pillIEHHS» Y LUMBIILHOMY
MpolecyalbHOMY 3aKOHOJABCTBI BUIIIEHA3BAaHUM IIpaBUJiaM cyliepe-
YUTH Ta CTBOPIOE MiABaJMHM IS Pi3HOTO POAY HEMOPO3YMiHb Ipa-
BOBOTO XapakTepy.

TouyHe i HeyxuJibHe HOAEPXAHHS cygamMy YKpaiHM HOpPM ILU-
BiJILHOTO MPOLECYaTbHOTO 3aKOHOAABCTBA MPU PO3IJIsAAi HUBIIBHUX
CMpaB, a TAKOX SKiCHE 3[iACHEHHSI OCHOBHOTO 3aBAaHHS LIMBIJILHOTO
CYIOYMHCTBAa — CHPaBEeMIJIMBOrO, HEYNEPEIKEHOTO Ta CBOEYACHOIO
po3MIAny i BUpILLIEHHST LIMBUIBHUX CIIPaB 3 METOI0 ¢(PEKTUBHOTO 3a-
XUCTY MOPYIIEHUX, HEBU3HAHUX a00 OCIMOPIOBAHMX IpaB, CBOOOI 4u
iHTepeciB (hi3uyHUX 0ciO, MpaB Ta iHTEpeCiB IPUAMYHUX OCi0, iHTe-
peciB AepxKaBy MOXJIMBE JIMIIE 32 YMOBU BUBaXKE€HOTO MiIX0oday 3 OOKY
3aKOHOJABLS 1O BUKOPUCTAHHS IOPUAMYHOI TEXHIKU MPU MPUHHSITI
MpolecyaJbHOro 3aKoHy. HemoOposikicHe 3aKOHOJaBYe MiATPYHTS iH-
KOJIM MOX€ CTaTW MPUUYMHOIO CYIOBUX MOMMUJIOK.

BukopucTtaHHsI B 3aKOHi TepMiHa «pillleHHS» y Pi3HUX 3HAYEH-
HSIX MOXe€ TIPU3BECTU IO Pi3HMX MigXOIiB J0O TIyMadyeHHS 3MiCTy OJ-
HUX i TUX caMUX MOJIOXXKEHb UYMHHOTO 3aKOHOJABCTBA, B SIKUX Lieit
TepMiH BUKOPUCTOBYEThCS, Ta HEMPABUJIBHOIO iX 3aCTOCYBaHHS Ha
MPaKTULIi®.

' Manvko JI. I. YOpuanyHa TexHiKa il TeXHOJOTIi: Kypc Jekuiii. XepcoH, 2014.
C. 35, 37.

2 Andporos I. B. CynoBi pillieHHSI B LIMBUTBHOMY Tpolieci YKpaiHu: mpodiaeMu Tep-
MiHosorii // AKTyanbHi mpoGaemu aepxasu i mpasa. 2012, Bum. 66. C. 287—293.
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B yMoBax iCHyl04Ooi HOPMAaTMBHOI TE€PMIHOJIOTII IpakTWKa ITO-
Kazajga HeXUTTE3NATHICTh MigXOAy LIOA0 PO3MEXYBaHHS 3arajJbHOTO
Ta CIeUiaJIbHOTO MOHATH 3aJieKHO Bill TOTO, /1€ 3HAXOAUTHCS MPUK-
METHUK «CyJOBE» — JI0 UM Micjsl iMEHHUMKa «pillleHHsI». ToOTO «Cy-
JIOBE pIllIEHHSI» Majio O IMOo3HAayaTH y3arajabHIOI0Ye IOHSTTS, a «pi-
LIEHHST Cyoy» — OUIbII By3bKe, crelianbHe'. BTiM, K cripaBemnBO
BinzHaumia O. B. ®poJjioBa, 3 TOYKU 30pY JIEKCUKOJIOTII YKpaiHChKOI
MOBU CJIOBOCIIOJIYYEHHSI «CyIOBE PillleHHSI» Ta <«pPillleHHS CyIy» MO-
XyTh CIIPUKWMATUCh SIK CUHOHiIMiuHi. CaMe TaK BOHU il BUKOPUCTO-
BYBaJIMCh TpUBAIUI 4ac y ropunnuHiii Hayui?. Tak, O. O. llltedaH,
anamizytoun nonoxeHHs IITK Ykpainu, Bim3Hadae, mo 3aKoHOma-
Bellb BUKOPHMCTOBYE HACTYITHI TEPMIiHM: «CYIOOBE PillIEHHS», «pillleH-
HS cydy», «pilieHHs». [Ipu 11boMy BKa3aHi TepMiHM 3aKOHOIABLEM
BUKOPHUCTOBYIOTbCSI SIK CMHOHIMM, CTaBUThCS 3HAK PIBHSHHS MiX
IIMPOKUM Ta BY3bKMM IX PO3YMiHHSIMS.

Tomy i1 cam 3aKoHOJaBellb, HE IO KiHIIA PO3yMIilOYM TaKy BigMiH-
HICTh, HEPIAKO BiIXOOWB Bill 1ILOTO MpaBUjia ¥ BUKOPHUCTOBYBAB TEpP-
MiH «CyIOBe pillleHHsI» [JIs1 TO3HAYEeHHS CreliaJlbHOTO TOHSTTS (Ha-
npukiam, y m. 7 4. 1 ct. 264 LII1K Ykpainu), a «pilmeHHS cymy» — 5K
OinblI 3araybHe (iHaKIlle HEMOXJIMBO ITOSICHUTH, YOMY BiIlIOBiZHO 10
4. 5 ct. 11 3akony Ykpainu «IIpo cymoycrtpiit i cTtatyc cyamiB» po3-
[JISIZ CTIPAaBU Y 3aKPUTOMY CYJOBOMY 3aCilaHHi JOMYCKAETHCS 32 BMO-
TUBOBAHWM DPIlIEHHSM Cydy BUKJIIOYHO Yy BUIAJKaX, BU3HAUYECHUX 3a-
KOHOM). [lo Toro xx icHye 6araTo HOpPM, B SIKMX iMEHHUK <«pPillICHHSI»
BUKOPUCTOBYETHCS B3arajii 6€3 mpuKMeTHUKa «cymoBe». OTxe IIsi-
XOM 3BMYAHOIO (PUIOJIOTIYHOrO TIYMA4YeHHS ITOJIOXEHb IIPOIeCy-
aJIbHOTO 3aKOHY BMPILIMTHU JaHY MpobjieMy MPakKTUUYHO HEMOXJIHUBO
abo IyxXe CKJIagHO.

S BUIAEThCS, iCHYE JMIIE ABa MOXJIMBUX IUISIXU BUPILIEHHS
JTaHOTO TUTAHHS: 3aMiHa TepMiHa Uil TIO3HAYEHHS 3arajbHOro abo

! Andpornos 1. B. BruiuB KOHCTUTYLIHOI peddopMu B YKpaiHi HA CydOBeE pillleH-
HS B LIMBiIbHOMY Mpoueci // LluBibHe CymOUYMHCTBO Y CBIiTJIi Cyq0BOi pepopMu
B YKpaiHi: MaTepiaqu MiXXHap. HayK.-mipakT. KoHd. im. 0. C. YepBoHoro (Ome-
ca, 18 rpya. 2015 p.). Onmeca, 2015. C. 33-36.

2 @ponosa O. B. Micue yxBan cyoy B cucTeMi cymoBux akriB // HaykoBuii Bic-
HUK XepCOHCHKOTO AepxKaBHOro yHiBepcutety. Cepist «fOpunuuni Hayku». 2014.
Bum. 3, 1. 1. C. 77.

3 IlImegpan O. O. CyneOHOE pellieHHe B rpaXIaHCKOM Ipoliecce YKpauHbI Kak
ponoBoe u BUHoBoe moHsithe // Legea si viata. 2015. Ne 3/3 (279). C. 108.
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cneniaapHOro TOHATTSA. Ha mepmmii morssia, OUThIT MPOCTUM 3 TeX-
HIYHOI TOYKM 30pYy € 3aMiHa CHELiaIbHOTO MOHSTTS, KOJU ISl TO-
3HAUYEHHS MPOLECYaIbHOTO TOKYMEHTA, SIKUM 3aKiHUYETbCS PO3IIIS
CIIpaBU B Cy[i IIEPIIOi iHCTAHIII Ta BUPIIIYETHCS MO CYTi IIPpaBOBUIA
cmip, Oyle BUKOPUCTAHO IHIIMMA, HiX «pillleHHs», TepMiH. OmHaK B
Haylli UMBIIBHOTO MPOLECYaAIbHOTO MpaBa Ta LIMBUIBHOMY MPOILIECY-
aJIbHOMY 3aKOHOJABCTBiI YKpaiHM TePMiH «pillleHHS» TpagulliiiHO BU-
KOPUCTOBYETBCS ISl TIO3HAYEHHS caMe TOTO MpOLieCyabHOTO aKTy,
SIKUM PO3IJISiA CIIpaBy 3aBEPIIYETHCS Ta BUPILIYETHCS 1O CYTi B CyIi
MeplIoi iHCTaHLil, a ToMy Lieli TepMiH INIMOOKO YKOPiHUBCS Y CBilO-
MocTi 1opucTiB. ToMy Take BHUPpIlIEHHS JaHOI IpobjieMu BOAYAEThCS
HeOaxkaHUM.

3HaYHO CKJIaAHIlIMM 3 TOYKM 30py MPaKTUUYHOI peajisalii BOa-
YaeThCs 3aMiHa OUIBII 3arajbHOro TepMiHa. 3 OIJIAY Ha iCHYIOYi
TeHAEeHIl YHidikallii 3aKOHOIaBCTBa, 110 PETYJII0€ BCi (popMu cy-
JIOYMHCTBA B YKpaiHi, Taka 3aMiHa mOTpeOyBaTHMe BHECEHHS 3MiH
okpiM [ImBinbHOTO MpoIeCyaJbHOTO KOAEKCY YKpaiHW, TaKOX i A0
0aratbox iHIIMX HOPMATUBHO-IIPABOBUX aKTiB, OCKIJIbKA TEPMiH «Cy-
JIOBi pillleHHSI» BUKOPUCTOBYETHCS SIK y3arajibHIOIOUMii Takox y lo-
cnogapchbKoMy IpoliecyalbHOMY Koaekci Ykpainm, Komekci ammiHi-
CTPaTUBHOTO CYOOYMHCTBA YKpaiHu, KpuMiHanbHOMY IIpoliecyaib-
HOMY Konekci YKpainu, 3akoHi Ykpainu «IIpo cymoycTpiii i craTtyc
cynniB», 3akoHi YkpaiHu «IIpo mocTym Ao cymoBUX pillleHb» i B Oa-
raThoX IHIIMX 3aKOHOIABYMX akKTaxX. BimmoBimHo, Taki 3MiHM HOTpe-
OyBaTUMYTb JOBOJIi TpUBAJIOi Ta KOMiTKOI poboTu. OmgHaK pe3yJbra-
TOM TakKoil po0OTU Oyde «YMCTOTa» IOPUAUYHOI TEPMiHOJIOTII, 110 €
3aIOPYyKOI0 €(PeKTUBHOIO 1i BUKOPHUCTAaHHS y BCiX 3aKOHOJABYMX aK-
Tax, IOpUANYHIN Haylli Ta CyIOBIii IPaKTHUILII.

Ille omHiero mpobaeMolo0, sIKa O0araTo AUCKYyTyBajacs, OgHAK TakK
i He 3Hailllla CBOrO OCTAaTOYHOI'O BMPIIIEHHS, € MpobjaemMa odpaH-
Hs1 aJIbTePHATUBU TEPMIHY «CYAOBi pillIEHHS» JISI TTO3HAYEHHS y3a-
rajbHIOIOUOTO TIOHSTTS JJISl BCiX MpollecyaJbHUX aKTiB, 1110 yXBa-
JIOIOTBCS CylaMU B MOPSAKY LUBIJIbHOIO, TOCMOAApPChKOTO, ai-
MiHiCTPaTMBHOIO Ta KPUMiHAJIBHOIO CymoyuHCTBa. OZHUM 3 MpPO-
IMOHOBAHMUX BapiaHTIB € TEPMiH «CYyHOBi IocTaHoBU». Lleit TepmiH
IIMPOKO BUKOPMUCTOBYBABCS $SIK y3arajibHIOIOYE ITOHSITTS IJs BCiX
MpolecyalbHUX aKTiB, SKi yXBaJlOBaIUCS CydaMu B TMOPSIAKY M-
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BiJILHOTO CYIOYMHCTBA, pagsHChbKMMM Tpouecyanicramu'. BiH i cbo-
TOJIHI BUKOPUCTOBYEThCS SIK y3arajbHiotoue NoHATTa y LITK Po-
ciiicekoi @enmeparrii (4. 1 ct. 121, 4. 1 cT. 194, 4. 1 cT. 224), a oTKe i
y pociiicbKiil HaykoBiii smitepaTypi’. ToMy He OMBHO, IO TOYKa 30py
1100 HEeOOXiTZHOCTI 3alpoOBaIKE€HHs TaHOTO TepMiHAa B yKpaiHCbKe
MpoliecyajibHe 3aKOHOJABCTBO HE BTpaya€ CBOIX MPUXUJIbHUKIB i ce-
pen yKpalHChKUX BUYECHMXS.

BTiM Takuil migxing OyB IMimmaHWii 3aciyKeHild KpuTuili. Tak, Ha-
MPUKJIaa, MPOTU 3alpOBAIXKEHHSI TePMiHA «CYIOBi MOCTaHOBU» 3a-
MiCTh TepMiHa «CyHnoBi pileHHs» Buctynup M. I1. Kypuno, sgkuii,
BTiM, He TIpUAIIWB OaHili MpoOJeMi iCTOTHOI yBaru, 3a3Ha4yMBILIU
JIMIIIE IIPO TPaAMILiiHICTh BUKOPMCTAHHSI T€PMiHA «CyIOBi pillleH-
Hs»*. Sk cnpaBemnuso BigzHauae O. O. lllTedan, 3amiHa pomoBoO-
IO MOHSITTS «PIillIEHHS» Ha MOHATTS «IIOCTAaHOBa» € HEIOILIIbHOIO,
OCKIJILKM TakKa 3aMiHa MOX€ BUKJIMKATU TIOABiliHE PO3yMiHHS Tep-
MiHa «IIOCTaHOBa cyay». Ha miaTBepmXKeHHS IIi€i TOYKUA 30py Ha-
YKOBellb MocuJIaeThes Ha nonoxkeHHs LIITK Ykpainu, BignoBigHO 10
SIKOTO Tieperfisii cyaoBux pimieHb BepxoBHum Cymom YkpaiHu 3a-
KiHUYETbhCS YXBaJIEHHSM IMOCTAaHOBU — iHAMBIAyaJIbHOTO aKTa Mpa-
Bocyanas®. ToOTo 3aMiHA y3arajJibHIOIOUOTO TMOHSTTS «CYHOBi pillleH-
HSI» Ha TIOHSITTSI «CYIOBi MOCTAHOBW» CIIPUYMHUTL MOBEPHEHHS 10
BUXiZHOI MpoOJieMUM — HaIUIEHHS BXE KaTeropii «CyaoBi IOCTaHO-
BU» MONBIAHUM 3HAYEHHSIM.

[ie omHWM BapiaHTOM 3aMiHM € BUKOPMCTAHHSI 3aMiCTb MOHSTTS
«CYIIOBi pIIICHHS» TEPMiHIB «CyIOBi aKTW» ab0 «aKTW MPaBOCYHIS».

OcTaHHiIM YacoM cepejl HayKOBIIiB HaOMpae TMOMyJSIPHOCTI TEPMiH
«CYIOBi aKTWU», SIKMI BCe 4acTillle BUKOPUCTOBYETHCS B IOPUIUYHIN

" Yeyom JI. M. TlocTaHOBJIEHUS Cyla IEPBOI MHCTAHIMU IT0 TPAKIAHCKUM JIe-
JsaMm. Mocksa, 1958. C. 10.

2 Mazaeséa T. CyneGHbIe MOCTAHOBJCHUS MO TPAXIAHCKUM JejiaM: pelleHue //
ApOuTpaxkHbBIi U TpaxkmaHckuii mpouecc. 2007. Ne 5. C. 35-36.

3 Tepmuwnikos B. I. LluBinbHMIA TIpOLIECYAIBHUI KOIEKC YKpalHU: HAyK.-IIPAKT.
koMeHT. XapkiB, 2007. C. 165; Hllumanosuu O. M. CynoBi MOCTaHOBH Yy LIMBiJIb-
HOMY TIpolieci YKpaiHu (Ha martepiajli pillleHb i yXBaj Cydy IepIIoi iHCTaHIIil):
aBToped. ouc. ... KaHn. opun. Hayk. Kuis, 2005. C. 16.

4 Kypuno M. II. CynoBi pillleHHSI B pi3HMUX Tajy3siX IPOLECYaJbHOIrO IIpaBa:
MOXJIUBOCTI yHi(ikauii // HaykoBuit BicHUK MiXHapoIHOTO TyMaHiTpaHOTO
yniBepcutety. Cepist: FOpucnpynenuist. 2013. Ne 6-1, . 2. C. 58.

5 Hlmegpan O. O. CynebGHoe pellleHUe B IpaxkIaHCKOM IIpoliecce YKpauHbI Kak
ponosoe U BUHoBoe moHsithe // Legea si viata. 2015. Ne 3/3 (279). C. 107.
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JIiTepaTypi SIK y3arajibHIOO4Ye MOHSTTS IJIsl BCiX MpoLecyalbHUX T0-
KYMEHTIB CyIy B pi3HUX BUOaX CyTOYMHCTBa'.

V 3B’43Ky 3 LIMM 3aciayroBye Ha yBary Touka 3opy O. O. tedaH,
sKa 3ayBaXXwa, IO TTOHSATTS «CYIOBi aKTW» Ta «aKTU IPaBOCYIIS»
HE MOXHa OTOTOXHIOBaTH, OCKIUJIIBKM 32 CBOIM 3MICTOM <«akT CYOy» €
OLIbII IIMPOKUM ITOHSITTSIM, IO OXOIUTIOE M «aKTu mpaBocymus». ITin
aKTOM cyay abo CynoBMM aKTOM, 3a3Haya€ BYCHA, CHiJ po3yMiTH ogdi-
LiAHUI JOKYMEHT, 110 MPUWMAEThCS CYIOM SIK OpraHOM JepKaBHOI
BJIaAV Y MeXaxX BU3HAYEHOI 3aKOHOM KOMIIETEHIIil, peai3alis sSKoi
MoB’si3aHa i3 3MiiICHEHHSIM MOKJIaAeHUX Ha cya (yHkuii. Jlo akTiB
Cylly HajexaTb He JIWIlle aKTW, 110 MPUUMAIOThCsl CyIOM B PE3YJib-
TaTi 3mifiCHEHHS IpaBOCYIIs, ajle M aKTH, CIIPSIMOBaHI Ha OXHAKOBE
3aCTOCYBaHHSI HOPM IIpaBa, a TaKoX BCi iHIII O(illiliHi TOKYMEHTH,
110 BUXONSTH BiJl CyAy SIK OpraHy AE€p>KaBHOI BJIaay, HalpuKiaml, po-
3’SICHeHHSI, y3araJbHeHHsI, JTUCTH, 3alIUTH TOIIOZ.

JiiicHO, KaTeropisl «Cy/loBi aKTU» MOXe To3HayaTu Oyab-sIKi odi-
LiliHI TOKYMEHTH, 110 MPUAMAIOThCS CYAOM Y TpolieCi BUKOHAHHS
HUM CBOiX ITOBHOBaXX€Hb, HE BCi 3 IKUX Oe3II0CepeIHbO IIOB’SI3aHi 3
BiompaBieHHsT TIpaBocynas. TepMiH «CyooBi aKTW» BKa3ye Ha ix 0e3-
MOCepeaHill 3B’SI30K i3 CYIOM, a «aKTU IIpaBOCYIOST» — Ha 3B’SI30K 3
BUKOHAHHSM (DYyHKIIii BidllpaBieHHS IIPaBOCYIIS.

Tak, moBoJi MOMYJISIPHOIO B IIPOLIECYalIbHIM JiTepaTypi € ToukKa
30pY, BiIMOBIZHO J0 SIKOI CYIOBE pillleHHSI BU3HAYAEThCS SIK aKT pe-
ajizalii JJeriTMMHOI cymoBoi Bilaan®. 3BMYaifHO, 10 TaKe BU3HAYCHHS
€ BipHuM. OgHaK BOHO TMOTPeOYyE YTOUHEHHSI: CyI0Be PillleHHsI — 1
aKkT peajisallii JeriTuMHOI CyIOBO1 BiaAu B Mpoleci BiAmpaBiaeHHS
MpaBOCYIISI.

3ailicCHEHHs TPaBOCYJJisi € OCHOBHOIO Ta BUKJIIOYHOIO (DYHKILiIO
opraHiB cyngoBoi Biaagu (cydiB). Brim 3akon VYkpainu «IIpo cymo-
YCTpill i cTraryc cymuiB» HaAUIsIE Cyau Pi3HUX (B OCHOBHOMY BMIIIMX)

' Baeaiinosa C. K. CyneGHble aKThl B MEXaHMU3MeE pealn3allii CyIeOHOM BJIACTH
B TpaXkIaHCKOM U apOuTpaxkHoMm mpoliecce. MockBa: Bonrepc Kiysep, 2007.
389 c.; Ilepecmomp cyneOHBIX aKTOB B IPaXAaHCKOM, apOUMTPa)KHOM U YTOJJOBHOM
CYIOTIPOU3BOACTBE (AHATUTUYECKUN 0030p HOPMATUBHO-TIPABOBBIX TOKYMEHTOB)
/ mon obomr. pen. T. I. MopiakoBoit. Mocksa: IOpaiit, 2016. 366 c.

2 llmegan O. O. CyneGHOe pellieHre B TPakIaHCKOM IIPOLIECCEe YKpaWHBI Kak
ponosoe U BUIoBoe moHATue // Legea si viata. 2015. Ne 3/3 (279). C. 109.

3 @azikow I. B. CTaHOBJIEHHS Ta PO3BUTOK HOKTPUHHU CYIOBOIO PIillIEHHS B
LIMBIIBHOMY MpoliecyajibHOMY MpaBi // HaykoBuii BiCHUK YXXropoachbkoro Ha-
mioHanpHOTO yHiBepcutety. Cepist: IIpaso. 2008. Bum. 9. C. 221.
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JIAHOK 1 TOAATKOBHMMU JOMOMIXHUMU TIOBHOBAXKEHHSIMU, SIKi TOB’sI-
3aHi 3 BUKOHAHHSIM OCHOBHOI (DYHKIIii HeIIpsIMO Ta B IpoIeci pe-
aji3aiii SKMX TaKOX MOXYTh BHIOABAaTHCS IIeBHI OQiLliliHi aKTHU-H0-
KyMeHTH! (CyIOOBi aKkTu).

Tak, Hampukiaa, cepel IT’sITA IMTOBHOBaXXEHb aIleJISLiAHOTO CYHY,
nependadyeHux 4. 1 ct. 27 3akoHy Ykpainu «IIpo cymoycrtpiii i cTa-
TyCc cynmiB», auiie onHe (. 1 4. 1 cr. 27 3akony Ykpainu «IIpo cy-
JIOYCTpilt i cTaTyc cyaaiB») Oe3mocepeIHbO CTOCYEThCS BilMpaBiACHHS
MpaBOCYA/s, a iHIli MalTh AONOMiXHMI Xapakrep. OmHak i mig Jac
peasizallii UMX MOBHOBaXeHb amessliHui cyl BUIA€ TeBHi odi-
mitiHi akty. JaHi akT¥ € cymoBMMM aKTaMM, OJHAK iX HE MOXHa
BBaXaTW aKTaMU NPaBOCYIAsI, OCKIIBKM BOHUW NPUIHSATI CyAIOM He
B IIPOLIECi pO3IJISIAY Ta BUPIIIEHHS KOHKPETHOI CIIpaBU, a OTXXE HE €
pE3YJIBTATOM 3AiACHEHHS CyIOM MOBHOBaXE€Hb 3 BillpaBJeHHS Tpa-
BOCYUISI.

¥ cBoto yepry, gk BipHo BKasye O. O. llTedan, akT nmpaBocynns,
Oylyuyu akKTOM Cyidy, Oe3locepelHbO CIPSIMOBAaHUII Ha 3a0e3IMeyeHHs
3axucTy rapaHToBaHux KoHcTuTyliero Ykpainu mnpaB i cBoOOA J0AM-
HM i 3nilicHeHHs 3aKpiruieHoro B OcHOBHOMY 3aKOHi YKpaiHu TpUH-
uuny BepxoBeHcTBa mpaBa (1. 2 IloctanoBu Ilnenymy BepxoBHoro
Cyny Ykpainm Bim 18.12.2009 poky Ne 14).

AKT TIpaBOCYI/isl € Pe3yJbTaTOM 3[iMCHEHHS TUIbKUM (DYHKIIN Ta
BUKOHAHHS 3aBAaHb CyIy LIOJO0 CIPaBEIIMBOrO, HEYNEPEMKEHOTO Ta
CBOEYACHOTO PO3MJISIAY i BUpPilIEHHS! UMBIIBHUX CIpaB 3 METOIO 3a-
XUCTY MOPYIIEHUX, HEBU3HAHUX a00 OCMOPIOBAaHUX IpaB, CBOOOI 4Yu
iHTepeciB (izuuHUX 0cid, MpaB Ta iHTepeciB WPUAMYHUX OCi0, iH-
TepeciB AepxxaBu. TakuM YMHOM, akT MPaBOCYIAsl, MalOuM BCi O3Ha-
KM, BJIACTUBI aKTaM Cymy, XapaKTepU3yETbC creln(piYyHIMI pUCaMU,
110 00YMOBJIeHI (PYHKIIiSIMU, 3aBIAHHSIMU, XapaKTepOM IisIbHOCTI, B
pe3yJbTaTi SIKO1 BiH IpuiiMaeThcsa. CaMe 1ie T03BOJISIE BUAIUTU aKTU
MPaBOCYIIS 3 YCi€El CUCTEMM aKTiB Cydy SIK OKpeMUid BUI'.

BomHoyac ciiig KOHCTaTyBaTH, 110 HE BCi CYOOBi pillleHHS B LY~
BiJIbHOMY IpoOLeCi MOXHa BiZHECTH OO aKTiB MpPaBOCYAHsl, BUXOIS-
YUY 3i 3MICTY CaMOro MOHSTTS <«MPaBOCYIsl». 3MiCT JAHOTO MOHSITTS
MOXHa BCTaHOBUTM Ha OCHOBi WOro CIiBBiIHOILIEHHS 3 TOHATTSM
«CyIOYMHCTBO». [laHi IMOHATTS HEOOXiTHO CITiBBIIHOCHUTHU SIK IIPOIIEC

! lllmegan O. O. CyneGHOe pellieHWEe B TPaXIaHCKOM IIpoliecce YKpauHbI Kak
ponoBoe u BUHoBoe moHsithe // Legea si viata. 2015. Ne 3/3 (279). C. 109.
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Ta ioro pe3ynsbrarT. LIuBinbHe CyTOYMHCTBO — 1I€ MPOLIEC, IKUI CIIpsI-
MOBaHUI Ha OTPMMaHHsI KOHKPETHOTO Pe3yJbTaTy — BilMpaBiIeHHS
npasocyans. [TpaBocynns X — 1e, 3Ae0iIbIIOro, came pe3yabTaT BUM-
HEHHS TIpOlleCyaJIbHUX Mifi CyoIoM Ta yYyacHMKaMM mpoliecy. Takum
YMHOM, MPABOCYLASA — L€ PE3YABTAaT CYILOBOIO MPaBO3aCTOCYBAHHS,
SIKMM 3MIiJAICHIOETBCSI 3aXMCT IOPYIIEHOTO CYy0’€KTMBHOIO MaTepiaib-
HOTO TpaBa YM OXOPOHIOBAHOTO 3aKOHOM iHTepecy KOHKPETHOI 0CO-
01 B pe3yJsibTaTi BJAAHOTO BUPIILLIEHHS CYIOM IOPUAWYHOTO CIIOpY Ha
OCHOBi BepXOBEHCTBa MpaBa. AKTU MpPaBOCYIAsl — 1ie aKTU CyAdy, SIKi
BTUTIOIOTH 1Iel MO3UTUBHUI pe3yabTaT BUPIlLIEHHST IOPUIMYHOTO CIO-
py. BnagHuii xapakTep Takoro BUpIllIEHHSI CIIOPY Ta 3[iACHEHHS Cy-
JIOBOTO 3axXMCTy IpaBa 3a0e3IeuyloThcsl 3aKOHHOIO CUJIOI0 CYI0BOTO
pitieHHS. Y 3B’S3Ky i3 MM aKTH CYOOYMHCTBA, SIKi HE CIpsSIMOBaHI
Ha BUPILIEHHS IOPUAUYHOIO CIIOPY, SIKi HOCSATH AOIOMiXXHUI, 3a0e3-
MevyBaJIbHUI XapakTep (CyooBi yXBajiu), HE MOXYTb BBaXKaTUCSl aK-
TaMU TPaBOCYIIS.

BTiM mpaBoBa Hayka He MoOXXe irHOpyBaTH iCHytoudy, ogiliiiHO Ha
3aKOHOMABYOMY piBHi 3akpiruieHy TepmiHojiorilo. Tomy HeoOXximHO
PO3IIISTHYTH CYTHICTb IIOHSITTSI «CYIOBi pillleHHS B LIMBUILHOMY IIPO-
LIeCi», 110 € y3araJbHIOIOUO0IO0 KATEeropi€lo IJIs yCiX akTiB cymy, IO
YXBaJIOIOTbCSI B IpOLECi BiAlpaBlIeHHS IpaBOCYIAsl Y LMBiIIbHUX
crnpaBax. [Io TOro XX TepMiH «CyIOBIi PIillIEHHS» K y3arajbHIOIOYUMA
BUKOPHUCTOBYETHCS Y BEIUKIN KiJTbKOCTI 3aKOHOAABYMX aKTiB Ta Ha-
BiTh Y NESIKMX MiXKHApOAHWX akTaxX. Tak, TEPMiH «CymOBE PillICHHS»
(mpuHaiiMHi, B yKpaiHchbKoMy Tiepekyafni) y BucHoBky Ne 11 (2008)
KoHcynbsratuBHOi pagu €BporneicbKUX cyaaiB go yBaru Kowmitety
MinictpiB Pagy €Bpornu 11010 SKOCTi CyIOBHUX PillleHb' pO3yMieThes
SK CYIOBUM JOKYMEHT, 1110 BUPilllyé KOHKPETHY CHpaBy a0O MUTaH-
Hs i BUHOCUTBCS He3aJeXXHMM Ta 0e3CTOPOHHIM CyJIOM BiAIIOBiZHO
no cratti 6 €KIIJI i oxorutioe: 1) pilleHHsT, BUHECEH] B LUBIIBHUX,
CcolliaJlbHUX, KPpUMiHAJIbHUX Ta OiJbIIOCTI aAMiHiCTpaTUBHUX CIIPaB;
2) pilleHHs1, BUHECEHI cyJlaMu Teploi Ta anesiiHol iHcTaHLiil a6o
BEPXOBHUMU CylIaMHU, a TaKOX KOHCTUTYLiMHMMMU cymamu; 3) Tpo-
MiXHi pilieHHs1; 4) oCcTaTOuYHi pillleHHs; 5) pillleHHs1 a00 Hakasu,
BUHECEHI CyIOM Y CKJadi KOJIETil cymmiB abo cymueio OmHOOCO0O0BO;

! Bucrosox Ne 11 (2008) KoHcy/nbTaTUBHOI paay €BPOMECHKUX CYIIIB 10 YBark
Kowmitety MiHnictpiB Panu €Bponu mono sikocti cymoBux pimeHb URL: http://
court.gov.ua/userfiles/visn_11_2008.pdf.
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6) pilmeHHS 3 MOXJIMBICTIO Y 0€3 MOXIIMBOCTI OKpeMoi TyMKH; 7)
pillieHHsI, BUHeCeHi mpodeciiitHuMKu abo HenpodeciiHUMU CYyIasIMU
abo cynamu y 3MmilmaHomy ckiafni (echevinage).

XapaKTepu3yloun MOHSTTS «aKT IIPaBOCYIIs», HE MOXHa O0ili-
THCs 0e3 aHaJli3y camoi KaTeropii «mpaBocymisi». CyTHICTh CyIOBOTO
pillleHHS SK aKTa MpaBOCYANS B LIMBUIBHOMY MPOLIECi BU3HAYAETHCS
CYKYITHICTIO XapaKTepHHUX PMC, SIKi BJIACTUBiI BCiM CYJOBUM aKTaM,
1o o0’eAHaHi MiJ 1i€l0 Ha3BOO, 3 OJHI€EI CTOPOHM, Ta JO3BOJSIOTH
BiIOKPEMUTH HOTO Bill CYyMiKHWUX KaTeropii, 3 iHIIOIi.

V 3B’43Ky 3 TMM, 1110 KOXE€H 3 BUIIB CYIOBUX pillleHb Ma€ CBOi
0COOJIMBOCTI, CYTHICTh CyJOBOTO DillleHHS K y3arajbHIOYOro Io-
HSTTS MOBUHHA XapaKTepU3yBaTUCS JIMILIE 3a TOMOMOTOI0 TUX O3HAK,
SIKi BJIAaCTMBiI KOXHOMY 3 HHMX, TOOTO BCiM iIM Y CYKYIIHOCTI, $SIKi €
CHUIBHUMMU JJISI HUX YCiX, a OTXKE BigoOpaxkaloTh (XapaKTepu3ylOTh)
iX SIK YacTHUHY LIiJIOTO.

B mopanbiioMy KOXEH 3 Pi3HOBHIIB CYIOBUX pIlllEeHb Y IIUBiIb-
HOMY TIpolieci (OKpiM CyIOBOi yXBajiu) MOBHMHEH pO3MISAaTUCS Ye-
pe3 KaTeropilo «akT IIPaBOCYIAST» i3 BKa3iBKOIO Ha CIeIIUiuHI pUCH,
SIKi € iICTOTHUMM CaMe JIJII HbOTO Ta BiApi3HSIOTh MOTro Bif iHIIMX Cy-
JIOBUX pillleHb Yy LUMBIIbHOMY MPOIIECI.

Otxe, B IepIly 4epry, HeoOXiIlHO BCTAaHOBUTU XapaKTEepHi puUcH,
SIKi BiIpi3HSIIOTh CYIOBI pillIeHHS SIK aKTW IIPaBOCYIIsS Bil pillleHb iH-
KX IOPUCAUKIIIMHUX OpraHiB.

Hesiki BYeHI DOCHiIKyBaal KaTEropilo «CyIdOBe PilllEeHHS» 3 TOY-
KU 30py HOro mpolecyajbHOI0 acnekTy (mpolecyajlbHe 3HAUeHHS)
Ta IK IOPUINYHUN (DaKT, 110 Ma€ MaTepiaTbHO-TIpaBOBE 3HAYCHHS'.
OnHak TakMi TiAXig HE MOXe 3aCTOCOBYBAaTMCS ISl XapaKTEepUCTH-
KW CYJOBOTO PillIeHHSI SIK POJOBOTO TOHSTTS, OCKiJIbKM, SIK BXeE 3a-
3HAYaja0Ccs, He BCi CyIOBi pillleHHS MOXHAa BiZHECTU IO aKkTiB IIpa-
BOCYZJisl B LIMBUIBHOMY MpPOILIECi, & OTXKE HE BCi BOHU MOXYTb PO3-
[JISIIATUCh SIK IOPUAMYHI (hakKTU MaTepiaJbHOro TpaBa (HaNpuKJIa,
CYJIOBi yXBaJIM MalOTh BUKJIIOUHO TpOlieCyalibHe 3HAUYCHHSI Ta KO-
HUM YMHOM H€ BIUIMBAlOTh HAa PO3BUTOK MaTepialbHMX MPaBOBiAHO-
CHH, 1110 € TIPEAMETOM CYIOBOTO po3rjsny). ToMy cynoBe pillieHHs Y
LIMBIJIBHOMY MPOILIECi SIK y3arajibHIOI0Ue TOHSITTS MOXHa PO3IJISiAaTu
JIUIIIE 3a MPOILIECYabHOIO O3HAKOI0, TOOTO SIK IMpOlleCyallbHUMN aKT.

! Bracenko B. A. K Bompocy o moHsATHM cyneGHoro pemeHus // BecTHuk
CTIAIL 2009. Ne 1. C. 104.
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3 mpolecyaabHOI TOYKUA 30py CYHOBE pIllIEHHS SBJISIE CODOIO Ii-
aJIeKTUYHY €IHICTh 3MICTy Ta IponecyaibHoi popmu. Ha Take po3sy-
MiHHS Hatgkae i nonoxkeHHs 4. 1 c¢t. 160 LTIK Ykpaium, BigmoBigHO
IO SIKOI CyIIOBMII HaKa3 € 0co0IMBOIO (hOpPMOIO CyIOBOrO pileHH:. Ta-
KMM YMHOM, TaKi MpolecyalbHi aKTU-I0KYMEHTH, SIK PillleHHsI, yXBaja
1 TIOCTaHOBA, a TAKOX CYIOBUI HaKa3, € 30BHIIIHLOIO IIPOLIECYaTbHOIO
dopMoI10 BUpaKEHHS PillIeHHST SIK Pe3yJbTaTy pO3yMOBOI JisIIbHOCTI
CyIy 1100 BUBYECHHS Ta aHAIi3y MaTepialiB ClIpaBU Ta BUCHOBKIB Cydy
3 MUTaHb, MOCTABJIEHUX Tepel CYIOM Y 3asBi (ITO30BHii1 3as1Bi), a00 SKi
MaloThb OyTH BUpillleHi CyIOM BiATIOBITHO 10 BCTAHOBJIEHOI 3aKOHOM
MPOLEAYPU PO3IJISIAY Ta BUPIlLIEHHS LIMBiIBHOI CITPaBU.

OxpeMi HayKOBIIi, XapaKTepU3YIOUM CYIOBi aKTH SIK y3arajbHIO-
04y KaTeropiio, 30cepelXyBajucs caMe Ha IpolecyalibHill (opmi
ix BupaxeHHs. Tak, Hanpukian, H. A. PaccaxaTcbka CTBEpIXye, 110
yCsI CYKYNHICTb Aiil Ta JOKYMEHTIB, MepeadadyeHNX YCHOIO Ta MUCh-
MOBOIO TIpoliecyajbHOI0 (hOpMaMU, € aKTaMU LUBIIbHOTO CYIOYMH-
cTtBa'. BTiM Taka iX XapakTepUCTUKa € HEIOBHOIO, OCKiIbKM B Hiit
BTPAya€eThCsl 3MICT, a OTXKe W 3HAUEHHS CYIOBUX aKTiB.

3a CcBOIM 3MiCTOM CymOBe pilllEHHS MOXHA OXapaKTepU3yBaTU
LIJIIXOM aHajli3y KaTeropii «mpaBocynis» K creurdiyHol GyHKILii
JIepXaBy, 10 BU3HAYA€ XapaKTep HisJIbHOCTI, B MpPOILECi SIKOi Bim-
OyBa€TbCsl yXBaJ€HHSI CYIOBMX pillleHb. SIK CIpaBemJIMBO Big3Haya-
10oTb B. B. Komapos ta II. I. PagueHko, nmpupona cynoBoi BJiIaau Ta Ti
pucH, Ki XapakTepu3yloThb MpaBocyans sk ¢opMy ii peanizauii, Ma-
I0Tb CTaTUM TUMHU BUXiTHUMM TIOJOKEHHSIMU, 110 BU3HAYAlOTh CYT-
HICTb CYIOBOIO DillIcHHS?.

Koncturyuivinuit Cyn YkpaiHu y cBoiil yxBani Big 14 XKOBTHS
1997 poxky No 44-3 TIpo BiZIMOBY Y BiIKpWTTi KOHCTHTYIIIAHOTO TIPO-
BaxkeHHsT y cipaBi Ne 016/1241-97 3a KOHCTUTYLiAHUM 3BEpPHEH-
HSM JepKaBHOTO 30BHIIIHBOCKOHOMiYHOTO migmpuemctBa «Cra-
Bytnu-Crajib» o0 TayMadeHHs1 ctarti 124 KoHctutyuii Ykpainu i
3akoHy Ykpainu «IIpo MixxHapogHUIi KOMepUiiiHUI apOiTpax» 3a-
3HA4YMB, IO BignoBimHO mo crarti 124 Koncturynii Ykpainm mpa-

! Paccaxamckas H. A. AKTBI TpaXXIaHCKOTO CYIOIPOM3BOICTBA B MEXaHM3ME 3a-
LIUATHI CYObEKTUBHBIX MpaB // CoBpeMeHHbIE MPOOJAEMbI IOPUCTIPYACHIMU / MO
pen. A. B. uxorckoro. HoBocubupck, 1999. C. 109.

2 [Tozoene mipoBamxeHHs: MoHorpacdis / B. B. Komapos, [I.]I.JIycreHuK,
I1. I. Paguenko Ta iH.; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 501.
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BOCYIIsd — II€ CAaMOCTiiiHa TaJly3b IEepXXaBHOI HiSITBHOCTI, Ky CyIu
3MiACHIOIOTh 1IUISIXOM PO3IJIsNy i BUPIllIEHHS B CYIOBUX 3aciZaHHSIX
B OCOOJIMBIil, BCTAHOBJIEHil1 3aKOHOM TIpoliecyaibHiil (popMi LIMBIIb-
HUX, KPUMiHAJIBHUX Ta iHIIMX CIIPaB.

Buxonsun 3 KOHCTUTYUIMHUX MPUIIMCIB Ta MPOLIECYaIbHOIO pe-
XKuMy 3aiiicHeHHs mpaBocynas, B. B. KomapoB Bkasye, 1110 3arajib-
HONIPUIHATE BU3HAYEHHS IMPABOCYILASA 3BOAUTHCA OO TOrO, LIO Ipa-
BOCyIAs1 — OAHa 3 (DOpM JIep>KaBHOTO YMPABJIiHHS 1100 BUKOHAHHSI
JIepKaBol0 BHYTPILIHLO1 (hYHKIIii OXOPOHU MPaBOMOPSAKY, BIACHOCTI,
MpaB i cBOOOJ TPOMAJISIH LUISIXOM BUPILIEHHS CIelliaibLHUM OpraHOM
JIepkaBHOI BJIaAi — CYAOM LIMBIJIbHUX, TOCHOIAPChKUX, KPUMiHAIb-
HUX Ta aJMiHICTpaTMBHMX CIpaB 3a TpaBWJiaMu, TepeadayeHUMU
MpoliecyaJTbHUM 3aKOHOJABCTBOM.

Ile Bu3HaAYeHHS HO3BOJMJIO BUEHOMY C(HOPMYJIIOBATH TaKi OCHOB-
Hi O3HaKM mpaBocyansi: 1) 3milicHeHHSI MOro TiAbKM creliaJbHO
CTBOPEHUM OpPraHOM — CYIOM; 2) 3IiliICHEeHHSI MOTO IIJISIXOM pPO3-
JISITY | BUPILMIEHHS B CYJOBUX 3aCiTaHHSIX LUBIIbHUX i KpUMiHATb-
HUX CIIpaB; 3) 3[iiiCHEHHS MOT0 TiJIBKM Yy IlependadyeHoOMY 3aKOHOM
nopsiaky (mpouecyaibHa ¢opMa); 4) MOXIIMBICTb 3aCTOCYBaHHS 3a-
XOJiB JIep>KaBHOTO MPUMYCY; 5) HasIBHICTh CIIELiabHUX IIieii'.

BtiMm HaykoBellb OMHOYACHO 3ayBaxKye, 110 HaBeIeHi O3HAKU Xouya
NIMCHO XapaKTepu3yloThb MpPaBOCYis, aje HaBpsI Y4 MOXHA BBaxa-
TU, 11O BOHU JIO3BOJISIIOTH MOBHO i BUYEPITHO BU3HAUYUTU CYTHICTb
MpaBoOCyAIsl, WOro BiIMiHHICTh Bif iHmmMX ¢opm 1opucaukiiii. Taki
O3HAKM TIPaBOCYIS TIEI0 YW iHIIOI MipOI0 3HAXOIATh CBill MPOSB i B
TisUTbHOCTI iHIIMX IOPUCIUKIIMHUX OpraHiB, SIKi 3AiHCHIOIOTH 3aXUCT
MopylieHux mpaB. ToMy TOHSTTSI MPaBOCY/sl Ma€ iHTEpIIpeTyBaTUCS
B €IHOCTI i3 CcymoBOIO Biamow. Y 3B’sa3Ky 3 HaBeaeHuM B. B. Koma-
pOB BU3HA4Ya€ IMpaBoCyns K ¢opMy peaiizallii cyqoBoi Biamn?.

TeopeTrku mpaBa Maiixke OOHOCTaiiHi Y BU3HAYEHHI MpaBOCYIIs
K pi3HOBUAY IPaBO3acTOCOBHOI HisiabHOCTI. Hanpukian, FO. M. O6o-
pPOTOB BKasye, 1110 CyI0Be MPaBO3aCTOCYBaHHS € OAHUM 3 TPhOX Hali-
BaXJIMBILIMX TUIIB [paBo3acTocyBaHHs®. BriM came cymoBe mpaBo-

! Kypc uuBinpHOTO mpouecy: miapyuynuk / B. B. Komapos, B. A. Biryx, B. B. ba-
paHkoBa Ta iH.; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 22.

2 Tam camo. C. 23.

3 Obwemeopemuueckas IOPUCTIPYACHLIMS: YUEOHBIA Kypc: YUeOHUK / TOM pej.
10. H. O6oporosa. Onecca, 2011. C. 237.
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3aCTOCYBaHHS Ta CyIOBE PillleHHS SIK MPaBO3aCTOCOBHUI aKT MarOTh
iCTOTHI OCOOJMBOCTI MOPiBHSHO 3 MPaBO3aCTOCOBHOIO [isIIbHICTIO
Ta akTamu iHmwmx opraHiB Biaamu. Tak, C. K. 3araiitHoBa HaBOIWTH
Taki creumr@ivyHi pucH, 110 BiAPi3HSIOTH CYHOBi aKTW B LIMBIJIBHO-
My Ta apOiTpaxkHOMY MpPOLIECi Bil iHIIMX aKTiB IPaBO3aCcTOCYBaHHSI:
1) BUHOCSTbCS B MOPSIKY, BCTAHOBJIEHOMY IMpOIECYalbHUM 3aKO-
HOM; 2) mpoliecyajibHe 3aKOHOIABCTBO JOKJIAIHO perjaMeHTye hop-
MY, CTPYKTYpY, 3MiCT i BUMOTU, SIKUM ITOBMHHI BiAMOBiTaTHA CYIOBI
aKkTH; 3) BUCTYNAIOTh B SIKOCTi IOpUAMYHUX (akTiB; 4) MalOTh OCO-
OIMBUIL TIOPSIAOK IIEPEBipKM Ta CKAaCyBaHHS; 5) HaOMpPalOTh 3aKOHHOI
cuid; 6) MaloTh OCOOIMBUIA TTOPSIOK BUKOHAHHSA; 7) MalOTh TpaHC-
IPaHUYHY Jito'.

BxazaHi 0coOJMBOCTI OilICHO € BaxKJIMBUMM BIIMiHHUMU pHUCAMU
cymoBoro pimieHHs. OgHaK KoXHa 3 BKa3aHUX OCOOJIMBOCTE OKpe-
MO HE 37aTHa JOMOMOITH BU3HAYUTU CYTHICHI BiIMIHHOCTI MpaBo-
3aCTOCOBHOI MisUTBHOCTI CyAy B MpPOLIECi BiANIPaBJICHHS MPaBOCYIIs
Ta MOro pe3yabTaTy — CYJOBOTO PIilICHHS Bill iHIIWX BUMIIB MPaBO-
3aCTOCOBHOI JisTBHOCTI Ta MPaBO3aCTOCOBHUX aKTiB, a y CBOill Cy-
KYMHOCTI BOHM H€ N1al0Th SIKOTOCh IIiIICHOTO BpaXKeHHSI MPO CyIOBe
pillleHHS, OCKiIBKM CTOCYIOTHCS AYK€ Pi3HMX acCHeKTiB LIbOro IIpO-
LIeCYaJIbHOTO aKTa.

OpnHi€o 3 OCHOBHUX BiAMiHHUX pUC MPaBOCYAIS Bil iHIIMX (opM
MPaBO3aCTOCYBAHHS € TaKa Moro crieidiyHa XapakTepuCcTUKa, SIK Ha-
SIBHICTh CYIIiBCBKOTO PO3CYMy, III0 € BKpail HEOOXiMHUM iHCTPYMEH-
TOM BUPpILIEHHSI TUX MPaBOBUX KOHQJIIKTIB, SIKi CTalOTh MPEeAMETOM
cyanoBoro po3misaay. HeMoxnuBicTh 3aKOHOIABUOTO BpeTYIIOBaHHS Ta
JMIOKJIaAHOI perjlaMeHTallii B 3aKOHaX UM MiI3aKOHHUX HOPMAaTUBHO-
IIPaBOBUX aKTaX BCHOI'O PO3MAITTS JIIOACHKOI IMTOBEIiHKI 000B’SI3KOBO
noTpedye HasIBHOCTI aKTiB iHAWBiAyaJdbHO-IIPABOBOIO PEryIl0BaHHS
CYCMiJIbHUX BIIHOCWH Y KOH(JIIKTHUX CUTYallisIX, KOJU caMe Bil cyny
SIK OpraHy CyAOBOi BJalu 3aJieXKUTh OCTaTOYHE BM3HAYEHHSI CYO’€K-
TUBHUX MpaB Ta IOPUINYHUX 00OB’SI3KiB YUaCHUKIB THUX ITPaBOBiIHO-
CHMH, IO CTajJiM MPEAMETOM CYIOBOTO PO3IJISAY, 3BUYaliHO B MeXax,
BCTaHOBJIEHUX 3aKOHOM. KoJeH iHIIWI opraH Biaayd He Ma€ TaKuX
HIMPOKUX MEX PO3CyIy K Cyld, TOMYy MOXHa BiAINOBiTaJbHO CTBEp-

! Baeaiinosa C. K. CoBpeMeHHBIE ITPOOIEMBI ONpEAEIeHNUST IIPABOBOI IIPUPOIBI
CyIeOHBIX aKTOB B TPaXXIAaHCKOM M apOMTpPaXHOM Ipolieccax // YHiBepCUTETChKi
HaykoBi 3amucku. 2007. Ne 4 (24). C. 124.
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JIKYBaTH, 10 HAsIBHICTh CYAJiBCBKOIO po3Cydy — lie CYTHiCHA O3Ha-
Ka mpaBoOCy/Isl.

3 iHIIIOI CTOPOHM, TaM ¢ BiICYTHIil pO3Cy., A € JIMIIe aBTOMAa-
TUYHE CJIiyBaHHS MpUITMCaM 3aKOHY, TaM € MPaBO3acTOCYBaHHS, OJl-
Hak HeMae TpaBocynns. Ak crpaBennnBo BiazHauuB C. C. AjleKceeB,
Ha BiIMiHY BiI iHIIMX OpraHiB MpaBO3aCcTOCYBaHHS, CyIW Yy CBOIl mi-
SITBHOCTI HE CKOBYIOTBCSI «KOPCTKMM IPOKPYCTOBUM JIOXKEM» OITHO-
ro JIMIIIe 3aCTOCYBaHHS MpaBa y TOYHOMY («MeXaHiYHOMY») 3HaUYeHHi
poro MoHATTA. [IpaBocynnsd — 1€ He MeXaHiuHE BTIJICHHSI B KWT-
TS TUCAaHUX IOPUAWYHUX MPUITUCIB (K 1€ OyJIO Y paAsIHCBKY €IoXY),
a caMe XuBe TpaBo, MpaBo Yy XuTTi. ToMy opraHu mpaBocyaisi To-
KJIMKaHi, IepIl 3a BCe, YTBEPIXyBaTU OyX IIpaBa, TJIMOOKI MpaBOBi
3acanu. BimmoBimHO JO Takoro Ipu3HA4YeHHS BOHM 3000B’sI3aHi Ke-
pYBaTUCS Y CBOIN MisIZIbBHOCTI OCHOBOITOJOXHUMU MPUHILIMIIAMU Mpa-
Ba, BUPAXKEHUMM Yy YUHHOMY 3aKOHOJABCTBi (OCOOJIMBO Yy CKJIamHUX
KUTTEBUX BUManKax. B komiziiiHux cutyamisx). Och YoMy € mifcra-
BU CTBEPAXYBaTU, 110 MPaBOCYIAsI BUKOHYE (DYHKIIiIO 3 TBOPEHHS
mpasa’.

CynmiBCbKMI po3Cyl MOXE CTOCYBaTHCS SIK IMUTaHb (pakTy, TakK i
NMuTaHb NpaBa. Po3cya cyay B muTaHHSIX (hakTy IPYHTYETbCS Ha TIPUH-
LMIIax 3MarajbHOCTI Ta BUIBHOI OLIHKM JoKa3iB cynoMm. Came npu-
CYTHICTb CYAIiBCbKOIO pO3Cydy B IMTaHHSX (paKkTy IEepeTBOPIOE TaKi
Oe3cIipHi 3 TOYKM 30py CyO’€KTMBHMX MaTepiaJIbHUX IIpaB Ta 000-
B’SI3KiB IX YYaCHMKIB BMIU LIMBIILHOTO CYNOUYMHCTBA, K HaKa3He Ta
OKpeMe TpOBaJKeHHsI Ha BiAIpaBlieHHs TpaBocynis. Tak, HassBHICTb
MOXJIMBOCTi Cyay poOUTH BiJIbHY OLIiHKY J0Ka3iB y mpoleci Bumadi
CyJIOBOI'0 HakKa3zy poOWTb CyIOBMI Haka3 akKTOM IpaBOCYAIs Ha Bil-
MiHY Bil, HaIIpUKJIaJ, BUKOHABUOTO HAMMCYy HOTapiyca, SIKWil BUM-
HSIEThCS Ha IMiICTaBi 3aKOHOIABYO BM3HAYEHOTO MaKeTa JTOKYMEHTIB
(moctanoBa Kab6inery MiHicTpiB Ykpainu Bin 29 yepBHs 1999 poky
Ne 1172 «IIpo 3arBepikeHHS MepesiKy AJOKYMEHTIB, 32 SIKUMU CTST-
HEHHS 3a00proBaHOCTI MPOBATUTHLCS Y O€3CTipHOMY MOPSIAKY Ha ITif-
CTaBi BUKOHABUMX HAIIMCiB HOTapiyciB»). B Toil MOMEHT, KoJu B Mpo-
LIECyaIbHOMY 3aKOHi Oyle 3aKpilUIeHO ITepelliK JOKYMEHTIB, Ha ITif-
CTaBi SIKMX MOXe OyTM BHUIAaHO CYJOBUI Haka3 3a KOXHOIO 3 CEMM
KaTeropiii cripaB Haka3HOTO MPOBaIXEHHS, MPOLIEC BUAadi CyI0BOTO

! Anekcees C. C. TlpaBo: a3byka — Teopuss — punocodus. ONbIT KOMITJICKCHO-
ro uccienosannsa. Mocksa, 1999. C. 367.
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Haka3y MepeTBOPUTHCS 3 MPaBOCYAIsl Ha 3BMYaiiHe MeXaHiuHe Tpa-
BO3aCTOCYBaHHSI.

Po3cyn cyny B mUTaHHSX MpaBa MOXe CTOCYBaTUCSI, HAIpPUKIA,
3aCTOCYBaHHS TaK 3BaHMX «KaydyKOBUX» HOPM, aHAJIOTil 3aKOHY Ta
aHaJjorii mpana.

HeoOxigHicTh y IpoOsIBI CYOAiBCHKOIO PO3CYAy BUKJIMKaHA IdU-
HaMIiYHIiCTIO CYCHiJIbHUX BiJJHOCHH, OiJIbIIIOI HAOJMXEHICTIO CYI-
IIi 10 KOHKPETHOI XXUTTEBOI CUTYyallii, HiX 3aKOHOIABIIS 3 Horo ao-
CTpPaKTHUMU HOPMaMu, pO3paxOBaHUMM Ha ycepeaHEHY JIOAUHY Ta
y3arajJibHeHy, IIpUMIipHY cUTyaliio. B 1iboMy i Iojsirae mpu3HayeHHS
Cylli — BpEryjroBaTU KOHKPETHi CYCIiJIbHi BiTHOCWUHMU, SIKi iCHYIOTb
B YyMOBaX KOH(JIKTY, CIIOpY, IIPaBOBOI HEBM3HAYEHOCTi, 3 ypaxyBaH-
HSIM SIK HOPMU 3aKOHY, TaK i KOHKPETHUX OOCTaBUH CIIpaBU, MO3UIIii1
CTOpIiH CHOPY, a TaKOX YSIBJAEHHS CYAi Mpo IIpaBo i CIpaBeIIUBICTb.
CamMe ysIBIIGHHSI CYIJi TTPO MPaBo i CIIpaBeIJIMBICTb € TUMU KPUTEPisi-
MM, SKi JOIOMAaralTh CyIi BUPILIMTU MPaBOBUI KOHQIIKT Y CKIal-
HUX BUIIAAKaX, KOJU 3aKOH, 110 PETryJIIO€ CIipHi BimHOCMHM, a00 B3a-
raji BincyTHilt, a6o copmyboBaHUII He KOHKPETHO, CyIepeunBO
ab0 HaBiTb HEKOPEKTHO. B m1aHOMY KOHTEKCTi TOpEeYHO IpuUragatu
nmonoxeHHsd 4. 10 ct. 10 HITK Ykpainu, BimmoBigHO 10 AKUX 3200-
POHSIETHCS BiAMOBA y pO3IJISIAi CIIpaBU 3 MOTUBIB BilCYTHOCTI, He-
IMMOBHOTH, HEYITKOCTi, CyNmepewIMBOCTI 3aKOHOAABCTBA, 110 PETYIIOE
CITipHi BiTHOCUHM.

CynniBchbKui po3Cyl CTa€ B MPUIOMi CyIIi y BUMaAKaX, KOJU B
Mpolieci po3ryisay CIipaBU Ta YXBaJIeHHI PillIeHHSI € HEOOXiAHiCTh Mpo-
TUIISITU 3JIOBXMBAHHSAM CTOPOHAMM iX MpoOLeCyalbHUMU TTpaBaMMu.

V c1.44 IIIK YkpaiHu MicTUTbCS O00OB’S30K YYaCHUKIB CITpaBu
JIOOPOCOBICHO 3AiMICHIOBAaTHA CBOI IpoliecyajibHi MpaBa i BUKOHYBa-
THU TIpoliecyayibHi 000B’s3KU. 3MiiCHIOBATU LIMBIJbHI IIpoliecyabHi
npaBa J0OPOCOBICHO O3Haya€ He MOMYCKATH 3J0BXWBAHHS HUMM.
ITin 370BXMBaHHSIM LMWBIIBHUMU TPOLECYaJTbHUMU MpaBaMH, SK
MpaBWIO, PO3YMIIOTh 3AIMCHEHHS LIMX MpaB HE 3 Ti€I0 CYCITiIIBHOIO
METOI0, JJIs SIKOi BOHM MpPU3HAYeHi 3aKOHOJaBlIeM, a 3 METOI0 3a-
MOJisIHHSI LIKOJX TpaBaM Ta OXOPOHIOBAaHMM 3aKOHOM iHTepecaM iH-
KX OCi0 UM CTBOPEHHS MEPELIKOA Y CYI0BOMY PO3IJISiAi LIUBUIBHOI
CrpaBM.

B mporeci 3m0BXKMBaHHS MpoliecyaJbHUMHU MpaBaMU ITOBediHKA
0co0M y CBOEMY 30BHIIIIHBOMY MpOsIBi (popMaIbHO BiAINOBiZa€E HOP-
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MaM LMBIJIBHOTO TPOLIECyalIbHOTO 3aKOHOMABCTBA, OJHAK 3a CBOEIO
CYTTIO € TIPOTUIMPABHOIO, OCKiJIbKW CIIPSIMOBaHa Ha JOCSITHEHHS CY-
CIiJIBHO LIKiJJIMBOTO PE3YJIbTaTY.

[uBiAbHUI TIpolieCyaIbHUI 3aKOH HE MIiCTUTb SIKOTOCh 3arajb-
HOI'0 MOJIOXEHHS IOM0 IMPOTUMIil 3JI0BXMBAHHSIM IIPOLIECYaTbHUMU
MpaBaMU i 3aKpIiIIlo€ JUIIEe OKpeMi CIocoOM TaKoi IMPOTUIII.

Bincytnicte y HHITK YKkpaiHu SIKOTOCh €IMHOIO «pelenTy» Yu BU-
KJIFOYHOTO TIepesTiKy 3aco0iB MPOTUIil YCIM MOXKJIWBUM OiIM Y4acHU-
KiB Mpolecy LIOA0 3J0BXMBaHHS MPOLECyaTbHUMU MpaBaMU € BU-
MpaBIaHOI0, OCKIJIbKY SIK HE MOXHA BU3HAYUTU OOMEXKEHOTO Iepeli-
Ky HampsIMKiB peatizallil ydaCHUKaMU MPOLECY CBOIX MpOolieCyaTbHUX
IpaB, TaK i HE MOXHa IepeadaYnTH BCiX MOXJIMBUX LIISXIB 3JI0BXM-
BaHHS LIMMU IipaBaMu. ToMy HaiOLIbII peaJbHUM ILISIXOM IIPOTUAIl
3JI0BXMBaHHIO IpolieCyalbHUMM MHpaBaMU € BUPOOJEHHS Ha pPiBHi
CyZIOBOI MPAaKTUKM ONTUMAIBHUX 3aCO0iB TaKOl MPOTUIIIl 1100 KOXK-
HOTO 3 iCHYIOYMX Ha IaHWil MOMEHT CIIOCO0iB 3JI0BXMBaHHS Tpolie-
CyaJIbHUMM MpaBaMu, sIKi 6 a0 YHEMOXJIUBIIIOBAJIM BUKOPUCTAHHS
MEeBHUX MpollecyaJbHUX MpaB 3 MPOTUIIPABHOI METO, abo 1Mo30aB-
Jisuin 6 oro ceHcy, ToOTO He AaBajii MOXJIMBICTb YUaCHUKY MPOLECY
OTpUMATH Ty HECIIPABEIJIUBY MepeBary, sikoi BiH mparHe. I[Ipu mbomy
Taka CyIoBa IpaKTHMKa MOBMHHA BCLISIKO IATPMMYBAaTUCh Ha PiBHI
yCiX CyIOBHMX iHCTaHLiH Ta MiAKPIIUIIOBATUCh MPAaBOBUMU ITO3UIIISIMU
Ta BiINOBIZHMMU po3’sicHeHHIMU BepxoBHoro Cymy.

BaxMBUM iHCTPYMEHTOM [OCSITHEHHSI BUILEBKa3aHOi METU €
CYIIiBCBHKMI po3cyn. Bimomo, mo 000B’I3KOBUM Cy0’€KTOM IIM-
BiJIbHUX TIpOlieCyaJIbHUX MPaBOBITHOCUH € CYA, a OTXe, peali3allist
OyIb-IKOTO IIpaBa KOXHOTO 3 YYACHUKIB IIPOLIECY 3aJIeXKUTh Bil Cymy,
3MIACHIOETHCS 3 MOTO JO3BOJY Ta 3a0€3Ie4yEThCS MPOLieCyaIbHUMU
aktaMu cyny. ToMy, BUpilllylouM T€ UM iHILE KJOMOTaHHS yJyaCHHUKA
MPOIIECY, CyA MOBUHEH OLIiHIOBAaTU MOr0 3 TOYKU 30pYy peaibHOI METH
oro 3asiBJICHHSI Ta aKTMBHO MPOTUHISITU HeTOOPOCOBICHIM MOBEIiHII
YYaCHMKIB ITpOLECY.

TakuMu 3acobamu mpoTuiii 3 60Ky Cyay MOXYTb OyTH, HaIIpu-
KJIaJ, BiIXWJIEHHSX CYIOM YCiX IIOBTOPHUX BiABOIIB, 3asBIICHUX Oc3
iCTOTHOI 3MiHU ITiIcTaB, 0€3 BUXOAY IO Hapaadol KiMHATH, 3aJIMIICH-
Hs 0€3 pOo3riIsiay KJIONOTaHb YYACHUKIB MPOLECY, SIKi OYEBUIHO CIIPSI-
MOBaHi Ha 3aTATyBaHHS CYIOBOIO IIpoliecy, 00’€IHAaHHSI B OAHE IIPO-
BaJKE€HHSI CIIpaB 3a B3aEMOIIOB’SI3aHMMHU BHMOTaMU, SIKi OYEBUIHO
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Mpen’siBJeHi OKPEMO 3 METOI 3YyMMHEHHS MPOBaIKEHHS 3a OJIHI€I0
3 HUX TOILIO.

Cynu He MOBMHHI 3aiMaTH MO3UIIiI0 MOBYA3HOI 3TOIM, OCKiJIb-
KM BOHa O3HayaTuMe (paKTMIHE MOTYypaHHSI HeZOOPOCOBICHIll ITOBe-
JiHIII YYaCHMKIB MpOILECy Ta CIPUSATUME TOsIBI BCE HOBUX HANpPsIMiB
3JIOBXWBaHHS TpolieCyalbHUMU NpaBamMu. 2KoJHE TMOJOXEHHS TMpo-
LIECYaJIbHOTO 3aKOHY HE MOBUHHO TJAYMAauMTUCh CylaMU K Take, 110
MOX€ BUKOPMCTOBYBATUCh CYO’€KTaMM IUBIIBHUX MpoOliecyaJbHUX
MPaBOBITHOCWH Ha IIKOMYy MpaBaM Ta iHTepecaM iHIIUX OCi0, a OTXe,
CyIM TIOBMHHI BiIMOBJISITU y 3aXMCTi TpaBa, sIke BUKOPUCTAHO He-
nmobpocosicHo. e morpedye Bim cymiB ycix piBHIB (i B mepIry 4dep-
Iy — BHMIIMX iHCTaHIIilA) CUCTEMHOI pOOOTH Y HAMpPSIMKY BiICTEXKEH-
HSI iCHYIOUMX Ta BCE HOBUX «CXEM» 3aTSATYBaHHSI CYHOBOIO PO3IISIAY
Ta BUpOOJIEHHS 3ac0o0iB aleKBaTHOI BilMOBili Ha HMX, HE OUYiKYylOUHn
3MiHUA YW BIOCKOHAJIEHHSI HOPMM NPOLIECYaJTIbHOTO 3aKOHY, SIKa II0-
3BOJISIE BiMOBIAHE 3JIOBXKWBaHHSI.

BukopucTaHHS CyIIiBCbKOTO PO3CYMy SIK iHCTPYMEHTY MPOTHIil
3JIOBXMBAHHIO TIPOLECYaAIbHUMHU TIpaBaMU € HaMOUIbIlI e(PEeKTUBHUM
y BUMAAKY TaK 3BaHUX OUYEBMIHUX 3JIOBXKUBaHb, KOJW HE MOXe OyTu
XKOIHMX CYMHIBIiB y TOMY, IIIO0 YYaCHHMK IIpOIleCy, Xo4a i mie 3 dop-
MaJIbHOI TOUKHW 30py Y MeXax 3aKOHY, OfHaK (PaKTUYHO TparHe no-
CSITHEHHSI CBOIMM disSIMU CYCITUIBHO IIKIIIMBOIO pe3yJbrary. B Takmx
BUITIaJIKax HE3aJIEXXHO BiJl HAABHOCTI IOKa3iB HENOOPOCOBICHOCTI TO-
BEHOiHKM y4aCHMKA MPOLECY PO3CYH CYIIi MOBUHEH CXUJISITUCS B OiK
BiIMOBU Yy 3aJ0BOJICHHi KJIOTIOTaHHS, BiIMOBU y 3a/J0BOJIEHHi cKap-
ru Touo. | Taki ;ii cymy MOBMHHI MiATpMMYBaTUCh Ha PiBHi BCiX Cy-
IOBMX IHCTaHIIi, a OTXe, 1Ie Ma€ OyTWM mporpaMHa cTpaTeris 0o-
pOTBHOM i3 3JIOBXMBAHHSIM IIPOLECYaIbHUMU IIPaBaMU.

B pesynbrari yumM Oiiblie Tak 3BaHUX «CXeM» Oyle MEPEeKpUTO Ha
PiBHI CyIOBOI MpaKTUKMU, TUM OiJbllIe agBOKaTU OYyIyTb Opi€HTYBaTU
CBOIO MpodeciiiHy HisIbHICTh Ha BUPOOJIEHHSI TPaMOTHOI ITPaBOBOI T10-
3UlIii, a HE Ha 3aTSTYBaHHSI CYJOBOTO PO3IISIAY CIIPaBU UM CTBOPEHHS
MepelIKo y peaisallii CBOiX IMpolecyaJbHUX IMpaB iHITMMM CY0’€KTa-
MM LIUBUIBHUX TIPOLIECYyaIbHUX MPpaBOBiIHOCUH. [0/I0BHE, 11100 BKa3aHe
BUKOPUCTAHHS CYAJiBCbKOTO PO3CYdy HE CTajio MPUBOIOM ISl 37I0B-
XMBaHb BXe 3 00Ky cymy. OmgHakK caMe IJIs1 IIPOTHIii TAKMM 3JI0BXUBaH-
HSIM 1 3OiMCHEHHSI KOHTPOJIIO 3a IIPABOMIPHICTIO BUKOPUCTAHHS CY/I-
JIIBCBKOTO PO3CyIdy M iCHY€E IpaBO Ha OCKAap>KEHHS CYIOBHUX PillIEHb.
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Cyn € enTMHUM OpraHoM, SIKMil YIMOBHOBaXXeHUI 3aCTOCOBYBaTU
aHaJIorilo 3aKoHy Ta IpaBa. lle TakoX € MOKa3HUKOM cIielr(pidHO-
CTi CYyHOBOIO IIpaBO3aCcTOCYBaHHSI, IIPUHIIMIIOBOI BiIMiHHOCTI IIpaBO-
cyaas Bif iHIIMX (DOPM MPaBO3aCTOCOBHOI MisIIbHOCTI. MOXIUBICTh
CUTYaTUMBHO TMOIIUPIOBATH Jil0 3aKOHY Ha CYCITiJIbHI BiIHOCWUHU, IS
peryaioBaHHS SIKMX BiH He NMpU3HA4YeHU (TOOTO 3a aHAJIOTI€), YCY-
BalOYM TaKUM YMHOM MPOTAJIIMHY B MPAaBOBOMY DETYJIIOBaHHI, — 1€
SIBHO BUXiZ 3a MeXi 3BMYalfHOTO MpaBO3acTOCyBaHHS. Tum Oinblie
He MOXHa BBaxkaTW 3BUYAWHKM IpaBO3aCTOCYBaHHSIM BU3HAYEHHSI
CyIoM Cy0’€KTMBHUX IpaB Ta O0OB’SI3KiB CTOPiH CHOpPY, BUXOISYM
i3 3araJlbHMUX 3acaj 3aKOHOHABCTBA. B Takux BuUIamkax cymas dop-
MYJIIOE HOBE TPaBUJIO MOBEAiHKM, CTBOPIOE MOTO caM, pyXalouucCh B
3arajlbHOMY HamnpsMKy, 3aJJaHOMY 3aKOHOJABLIEM.

B Gararbox Bumagkax 3aKOHOJABEIlb CaM «PO3MUCYETHCS» Y He-
MOXKJIMBOCTi HOKJIaJHO BPEryJIOBaTH Ha 3aKOHOAABYOMY DiBHi Ti um
iHIOI BiZHOCWHM, 3aJMIIAIOYM 1X HAa pO3CYyH Cydy, i BUBHAYAE JIMILE
3arajibHi KpuTepii, OpieHTUpHU Y iX BUpilleHHi cygoMm (4.3 ct. 23 K
VYkpainnm, 4. 2 cT. 80, 4. 1 cT. 182 CK YKpainm), BCTaHOBIIIOE MEXi CyJI-
TiBCbKOTO po3cyny (a63.2 4u. 2 ct. 182 CK Vkpainu), 3akpimnitoe oili-
HOYHI TTOHATTA (4.2 cT. 23, 4.2 ta 3 cT. 70 CK VYkpainu) abo HaBiTb
i mporo cyny He 3amuiae (4.1 ct. 71 CK Ykpainm). B Takux ymoBax
Ha CyIJi JIEXUTh BeJIMKa BilIOBiIaJIbHICTh 00OpaTU caMe TOM €IUHUM
BapiaHT BUPIIIEHHS CyNepeykKy, KOJIM BU3HAYEHa CyllOM Mipa MOX-
JIUBOI TIOBEAIHKM OJHi€EI CTOPOHM Ta Mipa HEOOXiIHOI MOBEMIHKH iH-
1101 OyayTh 30ajlaHCOBaHi Ta MaKCMMaJbHO HaOJMKEHi 10 TUX CTaH-
JapTiB, SKi B JaHUX LMBLUIi3alliflHUX YMOBaX BBaXAalOTbCS €TAJIOHOM
MpaBa Ta CIPaBeIIUBOCTi.

MoXIUBIiCTh CyIOBOI Biagyu BUPIILIyBaTU CIIPaBY i3 3aCTOCYyBaH-
HSIM PO3CYAY Ja€ IiACTaBU CTBEPIXKYBaTH, 110 CYIOBE PIillIEHHS — i€
IPOSIB BJIAIHOI BOJi caM€ CydOBOrO OpraHy, a He BOJIi 3aKOHOIABLIA,
BIIPOBAIXKEHOI Yepe3 cydaoBe pilleHHs. Jlirouyn y mMexax, BCTaHOBJe-
HUX 3aKOHOIABLIEM, CYI CBOIM BJIATHUM BOJICBUSIBICHHSIM, BUpaxe-
HUM y CYIOBOMY pillICHHI, BPETYJIbOBYE MEBHE MUTAHHS IHAWBiIyaTb-
HOTO XapakTepy. ToMy MpaBWIBHUMU CJiJ BBaXXaTu BUCJIOBU TaKMX
BueHUX, sk, Hanpukian, K. C. OneabcoH, akuii po3rismaB CyooOBi
MOCTaHOBM K BCTaHOBJIEHY MpPOILECyalbHUM 3aKOHOM (popMy BuUpa-
KEHHSI CyIOBMMHM OpraHaMM CBO€I BOJIi, Ka 0e3MocepeaHbO CIIPsI-
MOBaHa Ha 3aXHUCT OXOPOHIOBAaHUX ITpaB Ta iHTEpeCiB, a TAKOX Ha BU-
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pillIEHHS BCiX IHIIWX CITOPIB, 110 BUHUKAIOTh y TPOLECi 3MiHNCHEHHS
npasocyans'. IoxibHy Touky 3opy Buciosmoe it C. K. 3araiitHoBaZ,

HagBHicTb y cyny OUMCKpeNiiiHMX ITOBHOBAXEHD K CYyTHICHA O3Ha-
Ka MpaBOCYI/sl MOXE JOCSATTU CIPaBXHbOI METH CBOTO iCHYBaHHS
JIVIIIE B YMOBaX IPaBOBOi OepXKaBM, KOJM CYI € HE3aJICXHUM, OIl-
HakK IIpU I[bOMY CBaBiLIS Cyoy OoOMeXeHe 3aKOHOM Ta ille€lo Bep-
XOBEHCTBA MpaBa, KOJU CYIOBUN PO3MJISA € 3aCOO0M YTBEPIKEHHS
COlliaJIbHOI CHpaBedJIUBOCTi, a HE iHCTPYMEHTOM, IO 3abe3reuye
MaHyBaHHS OJHOro Kjacy Han iHimuM. CaMe TOMy KaTeropii «crpa-
BEIJIMBICTb» Ta <«IIpaBO SK ifes» AyXe YacTO BU3HAYAIOTh SIK CYT-
HICHI XapaKTEepUCTUKU MPABOCYIJsl, a OTXKE i CyAOBOTO PIillIEHHS SIK
1ioro BTLUTEHHS®.

V Pimenni Koncruryuiiinoro Cyny Ykpainu Big 30 ciunsg 2003
poky Ne 3-pr/2003 y copai Ne 1-12/2003 3a KOHCTUTYUiliHUM TIO-
nmaHHsaM BepxosHoro Cyny Ykpainu 1mono BimmoBigHocTi KoHcTuTy-
il YkpaiHu (KOHCTUTYLiMHOCTI) MOJ0XEeHb YACTUHU TPEThOi CTaT-
Ti 120, yacTMHM 1IocTOi cTatTi 234, YacTMHM TpeThoi cTarTi 236
KpuminanbHO-1IpoLIeCyaIbHOTO KOAEKCY YKpaiHM (CIIpaBa IIPO pO3-
IJISAI CYIOM OKPEeMUX TIOCTAHOB CJIIYOTO i MMpOKypopa) 3a3HaYa€eThes],
1110 MPaBOCYAs 32 CBOEIO CYTTIO BU3HAETHCS TaKWM JIMIIIE 32 YMOBH,
110 BOHO BilNOBimae BUMOraM CIpaBeIJIMBOCTI i 3a0e3neuye edek-
TUBHE TIOHOBJICHHS B MpaBax.

C. lleMueHKO 3a3Hayae€, 110 MPaBOCYAIs — 1€ CIpaBedINBE Cy-
mounmHcTBO!. B. C. BiryH mpormnoHye po3risgmatv nmpaBocyaas (3 To-
3uLiNi dimocodii mpaBa) K cymoBe 3miMCHEHHS imei mpaBad.

' [O0eavcon K. C. CoBeTcKuii TpaxmaHCKuil mnpouecc. Mocksa, 1956.
C. 269-270.

2 3aeaiinosa C. K. CyneOHble aKThl B MEXaHM3ME pealn3alii CyIeOHOM BIACTH
B TpaxIaHCKOM M apbutpaxHom mporiecce. Mocksa, 2007. C. 90.

3 Andponos I. B. CynmiBCbKUi pO3CYI MpPU YXBaJlEHHI CYyIOBMX DillleHb SIK iH-
CTPYMEHT TPOTUMii 37TOBXWBAaHHIO TpolleCyalbHUMH TpaBamu // Martepianu
KPYIJIOTO CTOJY «3JIOBXMBAaHHSI LIUBUTBHUMU MPOLIECyaTbHUMU MpaBaMU: LUISI-
xu npotunii» (Ompeca, 27 mucromn. 2015 p.). Oneca, 2015. C. 26—29; Andporos 1. B.
BrnuB cynaiBcbkoro po3cymy Ha CyloBe pillleHHS y LIMBiJIbHOMY Mpoueci // IH-
TepHeT-KOH(epeHIIisl «PeyoBi TpaBa B mpaBi Ta 3aKOHOIABCTBI: PO3BUTOK i ChO-
rogeHHs» (Oneca, 27 aucron. 2015 p.). C. 49-52.

4 lTemuenxo C. TIpo MOHSATTSI «IIPAaBOCYIsI» 1 «IOCTYIHICTh IIpaBocynas» // Bic-
HMK AKaneMii mpaBoBux Hayk Ykpainu. 2010. Ne 2. C. 97.

5 bieyn B. C. 3miiiCHEHHSI IPaBOCYAIS B LUBLUIBHOMY CYIOYMHCTBi: IIpO Ipa-
BO, MPaBOCYIHICTb i po3cyn (hizocodchbKo-MpaBoBi acnekTv) // AKTyalbHi Mpo-
omemu gepxasu i mpasa. 2010. Bum. 56. C. 117.
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BusHauawoouu TpaBujia cyaoBOi MpOLEeIypU pO3IJsay Ta BUpPILLIEH-
HS UMBUIBHUX CIIpaB Ta MOBHOBaXXEHHS Cyly B LIMBiJILHOMY TIpO-
meci, K 3aKOHOAABYMii, TaK i CylOBi OpraHM IIOBMHHI BiTHAWTH
OINTHUMAaJIbHE CHiBBITHOIIEHHS MPUHIUIIIB CyJOYMHCTBA 3 METOIO 3a-
Oe3neueHHs yXBaJIeHHS CydaMM 3aKOHHMX Ta OOIPYHTOBaHUX, a TO-
JIOBHE CIIpaBeUIMBUX PillIEHb JJIs1 BUPILIEHHS OCHOBHOTO 3aBIaHHS
LIMBIJILHOTO CYIOYMHCTBA'.

Ha chOTOmHIIIHIN eHb KaTeropis «CHpaBeIIWBiCTh» HaBHO IMe-
peiinuia 3 dimocodchkoi, MOpaTbHO-ETUYHOI Yy MPaBOBY IUIOLIVHY.
ITpaBo Ha cripaBelJIMBUI CYIOBUM PO3TJIsSI BBaXKAETHCS €BPOINENCH-
KM (cT. 6 KOHBEeHIIii IIpo 3aXKCT TIpaB JIOAWHYN Ta OCHOBOIIOJOXHUX
cBobon 1950 poky) Ta HauioHasbHUM (CT. 7 3akoHy YkpaiHu «IIpo
CYIIOYCTpiil 1 CTaTyC CyIdiB») CTaHAAPTOM CYHOYMHCTBA. ¥ PO3yMiHHI
€BpOIEChKOTo Cyny 3 MpaB JIOAUHU CIIPaBEIJIMBICTb CYAOBOTO PO3-
JISIAY 3 IOPUAMYHOI TOYKM 30py MOXHA 3a0€3MeUuTH Julle y pasi
JOTpUMaHHSI MPUHLMUITY BEpXOBEHCTBa IpaBa. ToOTO MOTpUMAaHHS
MPUHLMITY BEPXOBEHCTBA IMpaBa MiJ 4ac PO3TJISAY Ta BUPILLIEHHS
CMpaBU CYIOM i € TUM TOJOBHUM KPUTEPIiEM, 3a IKUM BU3HAYAETHCS
CMPaBeINBICTb CYIOBOTO PO3IJISIAY Ta CYAOBOTO PillleHHS.

Peanizaniss maHoro mpuMHIUILY B IIPOILECi BiAIpaBICHHS IIPaBO-
Cylsg HampsMy MOB’sS3aHa 3 BUKOPUCTAHHSM TaKOTO IHCTPYMEHTY,
K cynniBcbKuit po3cyn. Ak BipHo Bkasye I. Il. MenbHUK, OCKiJib-
KM CYIOBMIA po3Cyl mepemdayvae BiAXil Bil CTaHIapTU30BaHOTO, Me-
XaHIYHOrO 3aCTOCYBaHHSI TPAaBOBUMX HOPM i MaKCHMMaJlbHE BpaxyBaH-
HSl KOHKPETUKU TEeBHOI CIpaBU, HaJaHHs CcydaM AUCKpELiHUX To-
BHOBaXX€Hb € MPAaKTUYHUM BTUICHHSIM KOHLEIILii iHAWBiIyaIizoBaHOI
crpaBelJIMBOCTI. TakoX Ha OCHOBi AUCKPELiHUX ITOBHOBAXXEHb CY/I-
ISl MOXe€ BiICTyMUTHU Bill CyTO HOPMATUBHOTO MPABOBOIO PETYJIIOBaH-
HS i BUPILIUTHU CIpaBy Ha OCHOBI MpUHLIUMIB mpaBa. OTxXe, CyIoBUiA
po3cyn 3abe3redye MieBiCTh MPUHIIMITY BEPXOBEHCTBA IpaBa’.

ToMmy HEOAMIHHOIO O3HAKOIO CyJOBOTO PIllIEHHS K aKTa IMpaBo-
Ccynns € MOoro BiIIOBIAHICTh MPUHIMITY BepXOBEHCTBa IpaBa. Hempa-
BOBE pillIeHHsI, Xo4a i € 3a (hOpMOIO TTPOLIECyaIbHUM JOKYMEHTOM, HE

! Andponos I. B. CriBBiTHOIIEHHST IIPUHLUIIB IUCIIO3UTUBHOCTI Ta ITyOIiYHOCTI
Ta iX BIUJIMB Ha CylOBe pillleHHs y LMBiJbHIl cripaBi // MutHa cnipaBa. 2010.
Ne 5. C. 177-178.

2 Meavnux T. I1. CynoBuii poscyn (OIMCKpeList) SIK SIBUIIE MTPaBOBOI cCUCTEMU //
Haykosi 3amucku HaYKMA. Kuis, 2009. T. 90. FOpunuuni nayku. C. 47.
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MOXE BBaXXaTHUCS aKTOM IPaBOCYAJsl, OCKIJIbKUA MPaBOCYIsl O3HAYa€E
He JIMILe «CYIUTU TpO TpaBo», a W «CyIUTHU MO TIpaBy», a PillleHHS,
MPUIHATE BCyreped MpaBOBUM IpUIKMCaM, HE BUKOHYE CBOTO MpU-
3HAUYE€HHS Ta He CIpsMOBaHe Ha BUKOHAHHS 3aBJaHHS LIMBiJILHOTO
CYyIOYMHCTBA, BU3HaueHoro y 4.1 cr. 2 HIIK VYkpainu, — cnpa-
BEJIJIMBOTO, HEYNEPEIKEHOTO Ta CBOEYACHOTO PO3IJISIAY i BUPILIEHHS
LIUBUIBHUX CIIPaB 3 METOI0 €(hEeKTUBHOTO 3aXMUCTy MOPYIIEHUX, HE-
BU3HAHUX a00 OCMOPIOBAHUX MpaB, CBOOOA YU iHTepeciB (hi3MUHMUX
oci0, mpaB Ta iHTepeCiB IPUANYHMUX OCiO, iHTepeciB AepKaBH.

TakuM 4YMHOM, O3HaKaMu, IO XapaKTepU3YIOTb CYlOBE DPillleHHS,
IO € y3araJibHIOIYOI0 KaTeTropi€to ISl BCiX CYyIOBUX aKTiB y LIUBiJIb-
HOMY IIPOIIeCi, € HACTYIIHi:

1) 3 polecyasbHOI TOYKU 30PY CYAOBE PillIeHHS SIBJISIE COOOIO Mi-
aJIeCKTUYHY €IHICTh 3MICTY Ta IIpollecyalbHOI (OpMHU;

2) cymoBe pillleHHSI € pe3yJbTaTOM PO3yMOBOI HisUIBHOCTI Cydy
IIO0 BUBYEHHS Ta aHaJli3y MaTepiajliB CIipaBy Ta BUCHOBKIB Cydy 3
MUTaHb, TOCTaBJEHUX TIepe CyaoM Y 3asBi (IT0O30BHiil 3asBi), ab0 sIKi
MaloThb OyTH BUpillleHi CyIOM BiANIOBITHO 10 BCTAHOBJIEHOI 3aKOHOM
MpoLeTypyu PO3MISIAY Ta BUPILIEHHS LIUMBUIBHOI CIPaBU;

3) cynmoBe pillleHHSI BUKJIAOAETHCS B ONHIM 3 BU3HAYCHMX 3aKO-
HOM TIpolieCyaJibHUX (OpM: pillIEHHS, yXBaJk, MOCTAHOBU YU CY-
JIOBOTO Hakasy;

4) cynoBe pillleHHS € MPaBO3aCTOCOBHUM aKTOM OCOOJUBOTO BUY,
IO 3aBXIU € HACHiIKOM BUKOPMCTAaHHSI CyIOM AMCKpPELiiHUX TO-
BHOBaXEHb;

5) KOXHe CyIoBe pillleHHs CIIpSIMOBaHE Ha peajli3allilo OCHOBHOIO
3aBJaHHs LMUBIILHOTO CYIOYMHCTBA — CHPaBEAJIMBOTO, HEyMepemxKe-
HOTO Ta CBOEYACHOTO PO3IJISIAY i BUpIIIEHHS LMBUIBHUX CIIpPaB 3 Me-
TO10 €(peKTUBHOIO 3aXMCTy MOPYIIEHUX, HEBU3HAHUX a00 OCIIOpPIO-
BaHUX ITpaB, CBOOOJ 4M iHTepeciB (pi3uyHUX 0ciO, IMpaB Ta iHTEepeciB
IOPUIMYHUX OCiO, iHTepeciB JepKaBu;

6) cymoBe pilllcHHS Ma€ MPUIAMATUCS CyIOM Ha OCHOBI BEPXOBEH-
CTBa Ipaga.

Y migcyMKy, TPYHTYIOUMCh Ha BHUIIIEBKa3aHUX O3HAKax, MOX-
Ha 3p0oOUTHM BUCHOBOK, III0 CyIOBE€ PillleHHS B LIMBUIbBHOMY TIpoOlieci
(Y pO3yMiHHI 10ro SIK y3arajJbHIOIOYOIO MOHSTTS IS BCIX CYTOBUX
aKTiB, 110 YXBAIIOIOTHCS B MOPSAKY LIMBUIBHOTO CyIOYMHCTBA) — i€
CYyIOBUI aKT, SIKWI y BiAINOBIAHIN IpolecyanbHild opMi (pilieHHS,
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yXBaJld, MIOCTAHOBM YU CYIOBOIO HaKa3zy) 3aKpillIF0E BUCHOBOK CyIy
1100 BUPIllIEHHS HA OCHOBi BEPXOBEHCTBA IpaBa MEeBHOTO OPUINY-
HOTO TIUTaHHS, MOCTaBAEHOIO Tepel CyaoM Yy Ipolieci po3misiay Ta
BUpIillIeHHS LMBIJIBbHOI CIIpaBU 3 METOI0 €(MEKTUBHOTO 3aXUCTy IO-
pYIIEHUX, HEBU3HAHUX a00 OCMOPIOBAaHUX IIpaB, CBOOOA YU iHTEpeCiB
¢i3uyHMX 0cid, MpaB Ta iHTepeciB IOPUANYHUX OCi0, iHTepeciB Aep-
XaBu'.

B 1opuanyHiii JiTepatypi HaBOASThLCS Pi3HI Kiacugikallii cymoBUX
pieHb (cynmoBux akrtiB). Tak, C. K. 3araiiHoBa B 3aJIeXKHOCTi Bia pea-
Jli3alii KiHLeBOi MEeTU MpaBOCYIAsl MPOMOHYE BUIIATU: 1) 3aKIIOUHI
CYIIOBi akTH, 110 3aBEPIIYIOTh PO3IJIS CIpaBu B paMKax OKPEMOTro
CyJIOBOTO TPOBAIXEHHS ab0 B paMKax OKpeMOro IpaBo3acTOCOBHO-
ro 1UKIY; 2) TPOMiXHi CydOBi aKTH, SIKi CYNPOBOIXYIOTh YCIO Ii-
SUTBHICTD IIOJI0 3IiAICHEHHS MPaBOCYAIs, CHOPsSMOBaHI Ha yXBaJeHHS
3aKJIIOYHOTO CYIOBOIO aKTaZ,

E. M. MypazbsiH 3a XapakTepoM TOJIJISIE CYI0OBi aKTU Ha: a) po3-
nopsinyi; 6) 3a0e3nevyBajibHi; B) MOCBiAUYBalIbHi; I') TMiICyMKOBI.

V posnopsnuux akrax, Ha AyYMKY BUEHOI, BUPaXa€eTbCS Kepyroua
Ta Oprasizyroua poJyib CyAli B Mpolleci, 3a0e3neuyBajibHi aKTH J03BO-
JISIIOTh 0pOPMUTHU 3a0e3TeYeHHs M030BY, pillieHHs, moka3iB. ITocBin-
YyBaJIbHOIO € yXBaja Ipo 3aTBEPIKEHHS MUPOBOI YTOAM Ta 3aKPUTTS
npoBamKeHHs. [linCyMKOBUMHM aKTaMM € PillleHHs Cydy, 110 MaloTh
3aKJIIOYHUI XapakTtep. B HuX chopMynboBaHe BENTiHHS, MPUITUC CYLY
M0 CYTi CIIpaBH, BiAIOBiAb HA TOJJOBHE MUTAaHHS ab0 KOMILIEKC ITH-
TaHb, MOCTABJIEHUX IEPE] CYIOM IO3UBayYeM (3assBHUKOM)S.

BriMm, 9K Bu3HaAe i caM aBTOp, Taka Kiacudikailiss HOCUTb, IIEB-
HOI0 MipOl0, YMOBHMI XapaKTep, OCKUJIBKM yXBajla TTpO 3aKPUTTS MPO-
Ball>)KEHHS Y CIpaBi, 1110 MOCTaHOBJSIETbCS CYAOM Y 3B’SI3KYy 3 YKJa-
JNIEHHSIM CTOpPOHaMMW MMPOBOI YTrOJM, € OMHOYACHO MOCBiAYYBaJIbHUM
Ta IMiICYMKOBUM aKTOM.

3a iHcranuiiiHolo o3Hakolo C. K. 3araiiHoBa MpOITOHYE MOIISATH
CYIOBi aKTW Ha: a) Ti, 110 MOCTAHOBISIIOTHCSI CYAOM MEPIIOoi iHCTaH-

! Andponos I. B. CymoBe pillleHHS SIK aKT IIPaBOCYIAs B LMBLILHOMY IIpoleci //
Haykosi npaui HauioHanbHoro yHiBepcutety «Onecbka IopUadyHa akaaeMis» /
ronoB. pea. M. B. AdanaceeBa. Oneca, 2015. T. 16. C. 322—334.

2 Baeaiinosa C. K. CyneOHbIe aKThl B TPakIAaHCKOM M apOUTPaXXHOM IIpoliecce:
TEOPETUYECKME U MPUKIATHbIE IIPOOIEMBI: aBToped. OKC. ... O-pa IOpUA. Hayk.
Exarepunoypr, 2008. C. 8.

3 Cyodebnas Bnacte / mon pen. W. JI. Ilerpyxuna. Mocksa, 2003. C. 651—652.
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1ii; 6) Ti, IO MOCTAHOBIAIOTLCS CyJaMU IepeBipOYHUX iHCTAHILN .
Cxoxy xnacudikauito npornonye i H. 1. Tkaues?.

Bynb-sike BiagHe CymIXeHHS Cyay 3 MPUBOMLY TOIO YU iHIIOIO Mu-
TaHHS B MpOLECi BiAMpaBAeHHS MPaBOCYIsl B MeXaX BU3HAUYEHMX
3aKOHOM TTOBHOBaX€Hb € DPIillIECHHSIM — BJIAIHAM aKTOM Cy1y, 30B-
HIllIHIM MPOsIBOM CynoBOi Bianu. Take cymoBe pillleHHsI, Oyaydu Iie
i mpoliecyalbHUM aKTOM, BUPAXa€TbCs Yy TMEBHil MpolecyalbHii
dopmMi.

C. K. 3araitHoBa BM3Haya€ Cy/lOBi aKTU B LIMBIJILHOMY TIpolLIeCi SIK
BCTaHOBJIEHY LIMBiJIbHUM TpOLIeCYaTbHUM TTpaBoM (OpMYy BUPaXKEH-
HSI CYyIOBUMM OpraHaMU CBO€i BOJIi, 1110 6e3MocepeaHbO CIIPSIMOBaHa
Ha 3a0e3IeyeHHs JilounX mpaB, cBOOOJ Ta 3aKOHHUX iHTEpECiB yyac-
HMKIB IIMBiIBHOIO 000POTY?.

E. M. MypanbsH CTBepIXye, 110 3a (POPMOIO BCi CYIOBi akTuU
IMMChMOBI, OJHAK pO3IOpsaYi MOXYTh OYyTU i BepOaabHUMU*. 3 Ta-
KOIO TOUYKOIO 30py HE MOXHA MOTOAUTUCH, OCKIIbKU KOXEH CyIO0BUi
aKT € nmuchMoBUM. HaBiTh cymoBa yxBaja, o He O(POPMITIOETLCS Y
BUIJISIII OKPEMOTO TPOLIECYalbHOTO JOKYMEHTa, a TTOCTaHOBIISIETHCS
CyIIOM Ha MicClli, 3aHOCUTBLCS 0 TIPOTOKOJY CYIOBOTO 3acilaHHs, a
oTXe Ma€e MUChbMOBY (popMy. OMHOYACHO B CWIY IPUHIIMITY YCHOCTI
Maiixke BCi CymOBi aKTM YCHO IPOIOJIOLIYVIOThCS CYyIOM, a OTXKE Ma-
I0Thb TAaKOX YCHE BUPaX€HHS. BMHSATOK CTAHOBJATH JIMIIE aKTH, 11O
BUHOCSITBCSI CYIOM Y Pi3HMX BUAAX MUCbMOBUX IMPOBAIKEeHb (Hampu-
KJ1aj, CyoIoBUIA Haka3) abo Io3a CyIOBMM 3acifaHHSIM (HaIlpuKiaji,
YXBaJIW TIPO BiIKPUTTS MPOBAIXEHHS y CIIpaBi, Mpo 3a0e3meyeHHs
MO30BY TOIIIO).

Btim cama miacraBa kjacudikallii 3a mpoliecyajibHOK© (HopMoo
BUPaXXEHHS CyIOBOIO pIllIEHHS Ma€ IIpaBoO Ha icHyBaHH:. SIK Bxe 3a-
3HAYalI0Cs, TAKUX IPOLECYaTbHUX (POPM Yy LIMBLIBHOMY CYyIOYMHCTBI
€ YOTUPU: pillIEeHHS, yXBaja, IMIOCTaHOBa i cygoBuii Haka3. KoxHuit
3 [IMX MPOLECYaJbHUX AKTiB € PIIIEHHAM 3 TOYKHU 30pYy JOTiKO-pO-
3yMOBOI IMisSUTLHOCTI CYAY, OCKUIbBKM BHUpaxka€ pe3yJbTaT BUPILICHHS

! Baeaiinosa C. K. CyneGHble aKThl B MEXaHM3MeE Pealu3alny CyIeOHOM BIacTH
B I'paXXJaHCKOM M apOuTpaxKHoM mpoiecce. Mocksa, 2007. C. 111.

2 Tkauee H. M. 3aKOHHOCTb 1 OOOCHOBAaHHOCTb CYAE€OHBIX ITOCTAHOBJICHUIA 110
rpaxaaHckuM aenam. Caparos, 1987. C. 11.

3 3aeaiinosa C. K. CyneOHble aKThl B MEXaHM3ME peaM3alii CyIeOHOM BIACTH
B TpaXXIaHCKOM M apOuTpaxkHoM mpouecce. Mocksa, 2007. C. 90.

4 Cyodebnas Bnacte / on pen. W. JI. Ilerpyxuna. Mocksa, 2003. C. 651.
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MEeBHOTO MUTaHHS, 110 MOCTAa€E Mepea CyaoM Y Mpolieci BiAmpaBieH-
HS IIpaBocymas (IT0O30BHOI BUMOTH, KJIOTIOTAHHSI, CKapru TOIO), BCi
BOHM € IIPaBO3aCTOCOBHMMM aKTaMU, OCKIJIbKM BCS TiSITIBHICTH CYOY
B IIPOLIECi pO3IJIsAy Ta BUPIIIEHHS LUBLIBHOI CIIpaBU Ma€ IIpaBO3a-
CTOCOBHUM XapakTtep. BogHouac iCHyBaHHSI IIPUMHIIUIIOBO Pi3HUX ITH-
TaHb, SKi 3MYILICHUI BUPIIlyBaTHA CYI B IPOLIECi BialpaBieHHs Ipa-
BOCYISI, TIOPOJKYE ¥ pi3Hi mpolecyaibHi (popmu ix BUpilieHHs1. Bu-
pillleHHSI UMBIJIbHOI CIPaBU MO CYTi (BUPIillIEHHS IOPUAUYHOIO CITO-
Py MiX CTOpOHaMu, AaBaHHS Bi[IOBiAi HA MO30BHi BUMOTW) Ta BU-
pillIecHHST KJIOMOTAaHHSI PO BUKJIMK CBigKa — IPUHIMIIOBO Pi3Hi 3a
CBOEIO CYTTIO 3aBOaHHS, SKi BUMaraloThb Bil Cydy Pi3HHUX ITiIXOMiB
IO iX BHUpIILIEHHSI, Pi3HOrO OOCSTY 3ycujab, OOpOOKM MaTepiajiB, 00-
IPYHTYBaHHSI BUCHOBKIiB, 3aCTOCYBaHHS Pi3HMX T€XHiKO-IOPUANYHUX
npuiiomiB To11o. Takox BOHM MalOTh 30BCiM pi3Hi MpaBOBi HACITIIKM.
Came TOMy OyXe BaXJIMBO, 1100 OOCST NMHUTaHb, SIKi BUPILIYIOTHCS
YXBaJICHHSM TOTO Y iHIIOTO MPOIECyaJbHOTO aKTa, BilMOBigaB CyT-
HOCTi TaKOTO aKTa i, HaBMaKu, yXBaJeHU CyIOM MpolecyaJbHUI aKT
IMIOBMHEH 3a CBOEIO CYTTIO BIOIIOBIigaTH BUPIIlIEHOMY HUM ITMTaHHIO,
TOOTO TpoliecyajibHa (popMa MOBUHHA YiTKO BiIMOBigaTU IOPUIAY-
HOMY 3MicTy'.

1.3. Cucrema BUMOT, sIKi Npex’aBISIOTbCS
J0 CyI0OBUX pillleHb

HeonMiHHOIO YMOBOIO MPaBOCYOHOCTI aKTa, 1[0 BUXOOUTH Bif Op-
raHiB CyIoOBOi BJagu, € MOTO BIAMOBiIHICTH BCiM BHMOram, 10 A0
HBOI'O IpeN’ sIBJISIOThCS, 3 OIJISIAY Ha Ti 3aBHAHHS, sSIKi BiH IpU3BaHUMI
BUPIIIYBaTH.

C. K. 3araifHoBa BKa3y€ HaCTyMHi YMHHUKM, IO TMOSICHIOIOTh
BCTaHOBJIEHHSI BUMOT 10 CYIOBUX pilllcHb.

[To-mepie, HasIBHICTh TaKMX BUMOT € HEBiIl’€MHUM aTpuOyTOM
Ipo1ecyaabHol (opMU, Y AKil MPOTIKAE BCS MiSIIBHICTD i3 pO3TIISIAY
Ta BUPIlLIEHHS LUBIIBHUX CIIpaB SIK y paMKax LIMBiJILHOTO, TakK i B
pamKkax apOirpaxkHoro mpolecy. OCKiJIbKY XapaKTepHOIO PUCOIO IIPO-
lecyajibHOi (hbOpMU € JeTajibHa MpaBoBa perjiaMeHTallisi, Mpolecy-

' Andponoe 1. B. Bunu cynoBux akTiB y LIUBiIbHOMY IIpolieci Ykpainu // Cy-
oBa Ta ciimya mpakThka B Ykpaini. 2017. Ne 5. C. 74-79.
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ajnbHa (hopMa CyTOBMX aKTiB, BUMOTH, IO JO HUX Mpen sSIBISIOThCS,
MOBMHHI MICTUTUCS Y MpOlLieCyaJIbHUX KOJIeKcax.

ITo-npyre, HasgsBHICTb YCTAHOBJIEHUX B 3aKOHi BMMOT, 1110 TIpe’ siB-
JISIIOThCSI 10 CYAOBUX aKTiB, CIIPUSE MiABUIIEHHIO aBTOPUTETY CYIO-
BOI BJIaay, CBiIYUTH IIPO AOCKOHAIICTh MpolecyaabHol popmu, ¢dop-
MY€E TOBaXXHE CTAaBJIEHHS 10 CyIdy, CYI0BOI BJIaJli, YNUHUTb BUXOBHUM
BILUIMB Ha rpoMafsH Ta opradizauii. Lli BuMoru my6aiyHo BimoOpaxka-
I0ThCSl Y TIPOLIECYaIbHUX KOAeKcaX Ta € IUCUMILTIHYIOYMM YMHHUKOM
JUTST CYIIiB TIPW 3OiACHEHHI mpaBocymasi. BimoOpakeHHsT MiACyMKiB
pO3IJIsily Ta BUPIIIEHHS LMBIIBHUX CIIpaB y CyJOBUX aKTax, IO He
BilMOBiAalOTh BCTAHOBJEHMM 3aKOHOM BUMOTaM, HEMPUITYCTUMO i €
MICTaBOIO IJI1 CKAcyBaHHS ab0 3MiHM CYIOBOIO aKTa.

ITo-Tpete, BcTaHOBJIEHHS y 3aKOHI €IMHUX BUMOT, 110 IIpen’siB-
JISIOThCS O CYIOBUX aKTiB, 03BOJIIE ocobaM, Ki OepyTh ydacTb y
CIIpaBi, OLIHUTU JiSNIBHICTh CYAYy NMPU PO3MISAII KOHKPETHOI LIMBiIb-
HOI CMpaBH, 3iCTaBUBIIM BUHECEHI CYIOBi aKTM Y KOHKPETHIl CIpaBi
3 BUMOTaMM, SIKi TIpel IBIISTIOThCSI 3aKOHOM. Y BUITAJKY SKIIO OCOOM,
sIKi OepyTb y4yacTb y CHpaBi, OiliIyTb BUCHOBKY, 1110 BUHECEHUI Cy-
JIOBUIA aKT HE BiAIOBiJa€ Mpe’ siBIEHUM BUMOTraM, BOHM MaroTh Mpa-
BO Ha HOro ockapxkeHHs. TakMM YMHOM, HasiBHICTb YCTaHOBJIEHUX B
3aKOHi BMMOT, 110 Mpea’saBISIOThCS 10 CYyJOBUX aKTiB, € rapaHTI€I0
paBa Ha CIIPaBEeUIMBUMA CYIOBUI PO3IJISI.

[lo-yeTBepTe, HAsIBHICTh Y 3aKOHi €AMHUX BUMOT, 1110 MPE’ sBIsI-
I0ThCSI IO CYIOBUX aKTiB, € KPUTEPisIMU IJIsl TIEPEBipKU Ta Meperisiay
CYIOBHUX aKTiB BMILECTOSIIUMMU iHCTaHLisIMHU. IIpyu ockapXeHHi Ccy-
JIOBOTO aKTa CyIu TepeBipOYHUX iHCTaHIIiil TOBUHHI MaTH 4iTKe YsIB-
JIHHSI TTPO BUMOT'M, Ha BiJlIOBIIHICTh SIKUM TEPEBipsIIOTHLCS BUHECEHI
cynoBi akTu'.

Jlo BMILEBKAa3aHOTO CJim A0JaTH, IIIO HAsIBHICTh TaKUX BUMOT
BIUIMBAa€ ¥ Ha MpPaBOCBIIOMICTb CYIJi, CTBOPIOIOYM IJisI HHOIO €Ta-
JIOHHUI 3pa3oK akTa MpaBoOCyI/isl, A0 SKOro MOBUHEH MPAarHyTU KOX-
HUI cynas, BAOCKOHANIOYM BJacHY MpodeciiiHy MalCTEepHIiCTh B
MPOIIECi pO3MISIAY Ta BUPILMICHHS UMBUTBHUX crpaB. Lle, y cBoio yep-
Iy, BIUIMBA€E Ha piBeHb CYJIOBOTO 3aXUCTY IpaB Ta CBOOOI I'pOMaJsIH Y
LiJIOMY, MiABUIIYE SKiCTb iHAMBIAYaJbHOTO MPABOBOIO PEryJIOBaHHS
CYCIIbHUX BITHOCHH Ta PiBeHb IIPABOIOPSIKY B JepXKaBi.

' Bacaiinosa C. K. O TpeOGOBaHHUSIX, NPEABIBISIEMBIX K CyaIcOHOMY PELICHUIO B
rpaXIaHCKOM U apouTpaxHoM mporecce // 3akon. 2007. Ne 11. C. 51-52.

6 UUBIABHOMY HPOU

a—1-0518 Isan

YOo6tp

Po3oin 1. KonyenmyanvHuii noens0 Ha cyoose pitieHHs SK axm npasocyoos 45

B npouecyanbHiii iTepatypi (haKTUUHO 3aJIUIIAETHCS 1103a YBarolo
HayKOBLIiB MUTaHHS TIPO Te, 1110 COOOI0 SIBISIIOTh BUMOTH A0 CYIOBUX
pillieHb K IOPUAMYHA KaTeropisi, OCKiJIbKM BCs yBara JOCJiIHUKIB,
SIK MpaBUJIO, CKOHIIEHTpOBaHAa Ha 3MiCTi OKpeMHX BUMOIL. Btim mo-
KJIaAHUI aHajli3 CYyTHOCTI BUMOT [0 CYIOBMX pillleHb HEMOXJIWBUU
0e3 3’sacyBaHHS BIiAIIOBiAI Ha MMTaHHS MPO Te, IO 1Ii BUMOIM COOO0I0
SIBJIIOTh B LIJIOMY SK IOPUIMYHE SIBUIIIE.

B. H. IllernoB, KpUTUKYIOYM BU3HAYEHHS BUMOIM 3aKOHHOCTI Cy-
JoBoro pimeHHst, HagaHe M. I. ABOI0OKOBMM, 3a3HadaB, IO 3aKOH-
HIiCTb — 1Ie SKiCTb ab0 CTaH CyIOBOTO pillleHHS, a He Mis 4u J0-
TpUMaHHS, K cTBepmaXyBaB M. I. Asmiokos'. [TogiGHUM YMHOM 11O
BU3HAUYEHHS BHUMOTM 3aKOHHOCTI MiAXOAMJM W Hesdki Oinbln Ti3-
Hi nocrmizHuku. Hampukian, M. M. llItedaH BU3HAYaB 3aKOHHICTb
K gKicHuil craH pimends?, B. B. Komapos Ta II. I. Paguenko — sk
OIIHY i3 TOJIOBHUX pHC pileHHsT cymy> OTXe BKa3aHi HayKOBIIi BiI-
MOBIHI BUMOTH 10 CYIOBOIO PillIEHHSI PO3IJISAalOTh SIK MEBHY SIKICHY
XapaKTepUCTUKY, CTaH, pucy (TOOTO O3HAKY) pillleHHs. BTiMm pillieHHs
HaOyBa€ BCixX BIACTUBUX MY XapaKTepUCTUK caMe BHACiIOK BMiJIOro
BUKOPUCTAHHS CYJ/Iel0 MpaBUl IOPUIUYHOI (ITpaBO3aCTOCOBHOI) TEX-
HiKM CKJIaJaHHS 1IbOTO BaXKJIMWBOTO IOPUAUYHOTO aKTa-TOKYMEHTA.

Cepell 3HaUeHb CJIOBA «BUMOTHW», 110 HAMAETLCSA Y CIIOBHUKY YKpa-
THCBKOI MOBM, TaHUI TepMiH O3HAyae: «<HOPMU, IpaBujIa, SKUM XTO-,
1[0-HeOYyAb MOBUHHI mimrgratu»*. ToOTO y HaBeIeHOMY BUILE 3Ha-
YeHHi, BpaxoBYIOUM TOI (hakT, 110 MpaBUJia CKJIAAaHHS OYIb-SIKUX
MPaBOBUX aKTiB, Y TOMY YWCJi MTPaBO3aCTOCOBHUX aKTiB, TPAIUIIITHO
BiTHOCATH IO WOPUANYHOI TEXHIKU®, BUMOTU A0 CYHOBOIO pillIeHHS
CJIil pO3MISiAATH SIK CUCTEMY MEBHUX TEXHiIKO-IOPUAUYHUX TTPUNOMIB,
MpaBWI, CTAHIAPTIB, SIKi MIOBUHHI 3aCTOCOBYBAaTUCH IIPU yXBaJICHHI pi-
IIEHHS 3 METOI0 NOCSITHEHHS MOro LiJiel K akTa mpaBocynis (SKUM
MOBUHHO BIiAIIOBiAATU CyIOBE pPillleHHS i Ha BiAIIOBIMHICTb SIKUM CY-

! lllecnoe B. H. 3aKOHHOCTh 1 OOOCHOBAHHOCTh CYIEOHOIO pEIICHUS IO Ipaxk-
JaHcKo-mpaBoBoMy criopy. Hosocubupck, 1958. C. 7.

2 [llmepan M. H. 1luBinbHe mpoliecyaibHe paBo YKpaiHu: AKaJeMiuHuil Kypc:
MOpyd. VIS CTyA. IOpHW. Chiell. BUIN. HaBd. 3akia. Kuis, 2005. C. 408.

3 [Tososne mipoBamxeHHs: MoHorpadis / B. B. Komapos, .. JIycreHUK,
I1. 1. Paguenko; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 507.

4 Cnosnuk yxpaincbkoi moBu. B 11 7. T. 1. Kuis, 1970. C. 434.

5 Jlezka O. B. YOpuanduHa TexHiKa 3aKOHOJABYMX Ta IIPABO3aCTOCOBHUX aKTiB //
HaykoBuii BicHUK JIHiMpOIeTpOBCHKOr0 AEPKABHOIO YHiBEPCUTETY BHYTPillIHiX
crpas. 2012. Ne 1. C. 103.
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JIOBe pillleHHsI MOXHa mepeBipuTH). BkazaHi nmpaBuia (ctaHmapTH)
CTOCYIOTBCS SIK 3MICTY CYOOBOTO PillleHHS, TaK i 10ro mpolecyaabHOl
dopmu. Sk Bin3Hava€eThCs B crelialibHilt JiTepaTypi, 3aBIaHHS OpU-

JIWYHOI TeXHIKM — SKOMOIa ONTHUMIi3yBaTH BCi CKJIaIOBi €JIEMEHTU

(B mepiury yepry, 3aco0M) IOpUAUYHOI TEXHiKHU, SIKi 3aCTOCOBYIOTHCS

B mpoleci NPUIHATTI NpPaBO3aCTOCOBHUX akTiB. OmTuMisalig mo-

BMHHA OXOILTIOBAaTH i 3MiCTOBY CTOPOHY akTa ii ¢opMmaybHy'. Tomy

B IOPUAWYHIN JiTepaTypi BUMOTH, IO Mpea’ sIBISIIOThCS 10 CYIOBMX

pilleHb, TIPUUHATO MOMIASITA Ha ABi TPYIMU:

1) BUMOTH, 1110 CTOCYIOTbCSI 3MiCTy CYIOBOTO PillIeHHS;

2) BUMOTH, IO TIPea sIBASIOThCS 10 (DOPMU CYIOBOTO DPillleHHS.

Ho mepuioi rpynu (BUMOT, 1110 CTOCYIOThCS 3MIiCTy CyIOBOTO pi-
ILIEHHS) BiIHOCSATh 3aKOHHiCTh, OOTPYHTOBAaHiCTh, IOBHOTY (BUYEPII-
HUI XapakTep), BU3HAYECHICTh Ta OE3YMOBHICTb, IIEPEKOHIUBICTh Ta
JIOCTOBIPHICTb CYIOBOIrO pillleHHs.

T. T. Anies Ta I. I. 2KeBak mpoIoHYyIOTh BUMOTHU, 110 TIpea’ sIBIsI-
I0ThCSl 10 (DOPMM CYIOBUX pillleHb, TMOAUISITH TaKOX Ha JBi TPYIIU:
1) BUMOrH, 110 3aCTOCOBYIOTHCSl O CTWJIIO BUKJIAAEHHS CYI0BOIO

akTa (oQililiHiCTh, TOPEYHiCTh, TOYHICTh, EKOHOMIUHiCTh, Cydac-

HICTh i MPaBWIbHICTb CTUIIO, JIOTiUYHICTh, CUCTEMHICTh BUKJIAICH-

HSI, SICHICTh BUKJIAAEHHS IIOCTAaHOBU, €TUYHICTh BUKJIAIECHHS);

2) BUMOTIH, IO Oped’ SBJISIOThCS IO CTPYKTYpU CYOOBOIO akTa (Ha-
SIBHICTb MEBHUX YaCTUH CYJAOBOIO aKTa — BCTYITHOI, OMMWCOBOI,
MOTMBYBAJILHOI Ta PE30JIOTUBHOI, — TOOTO CTPYKTYpU CYHOBOIO
aKTa 3a 4aCTUHAMM, BCTAHOBJIEHMMU 3aKOHOM)?.

Heuto iHmuMili kputepiit Kiacuikallii BUMOT, 110 Mpea’ IBIAsSIOTh-
csl 10 CyIOBUX pillieHb, MpornoHytoTh M. LlypkaH Ta B. ITepenesntok.
BoHu BuAinsioTh HACTYHHI I'PYIIM BUMOT O CYIOBHUX pillleHb:

1) mpaBOBi BUMOI'U: 3aKOHHICTh, OOIPYHTOBaHICTh, KATETOPUYHICTh;

2) JIOTiYHi BUMOTH: TIOCIJOBHICTh Ta JIOTIYHICTh BUKJady, BimoOpa-
>KEHHsI MPUYMHHO-HACTINKOBUX 3B’SI3KiB Y MeXax pPeuyeHHs 4u B
TMTOBHOMY TE€KCTi;

! IIpueapa JI. 1. TIpoliecyanbHi paBO3acTOCOBYi aKTU: OCOOJIMBOCTI IOPUIUYHOT
texHiku // Yacomuc KuiBchkoro yHiBepcuteTy mpasa. 2006. Ne 3. C. 31.

2 Manax H. U. K muckyccum o TpeGoBaHUsIX K cymeOoHomy perenuio // Co-
BpeMeHHoe TpaBo. 2012. Ne 1. C. 114.

3 Anuee T. T., XKesax M. H. Tlonstue u BUALI TPeOOBAHMIA, IIPEIBABISIEMBIX K
peLIeHUIO cyla MepBOil MHCTAaHLUMM B rpaxaaHCKoM mnpousBonctse // Cospe-
MeHHoe mpaBo. 2012. Ne 8. C. 109.
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3) KOMIIO3UIIilfHI BUMOTH, MOB’sI3aHi 3 YiTKAM IOMAIJIOM pillIeHHS Ta
iHdopmallii, 1110 y HbOMY MiCTUTBbCS, HAa YAaCTUHU;
4) MOBHOCTUJIICTUYHI BUMOTU: TPaMOTHE BUKOPUCTAHHSI TEPMiHiB,

JOTPUMAaHHS O(iliiiHO-IiJIOBOTO CTHIIIO TOLIO'.

OpHak, Mo CyTi, ocTaHHS Kiacuikallis IIPUHIMIIOBO HE Bimpi3-
HSIETBCS BiJ TIOTIEPEAHBbOI Ta € ii TIEBHOIO Bapialli€lo, OCKIJIbKA Mep-
a2 3 YOTUPbOX HAgBHUX Yy Hiil TPym BUMOT CTOCYETHCS 3MICTY Cy-
JIOBOTO pillleHHS, a Apyra, TPeTs Ta yeTBepTa — ioro dopmu (Tek-
CTyaJIbHOTO BUPaXKEHHS).

He 3anepeuytoun mpoTu HayKoOBOi LIIHHOCTiI BUIllEBKa3aHUX KJja-
cudikallii, ciaim 3ayBakuTH, 1110 BOHU HE BPaXOBYIOTh TOM (akT, 110
CYIIOBIi pillIeHHSI BUKJIAAAIOThCA Y Pi3HUX (opMax, JO KOXHOI 3 SIKMX
3aKOHOM IIpe.’ SIBJISIFOTHCS Pi3Hi BUMOTHU, a OTXKE HE Jal0oTh 3MOTU I10-
OyayBaTH 4YiTKOI CHCTEMM BUMOT IO CYJOBMX pillleHb, sIKa O JaBaia
3MOTy BCEOIYHO OXapaKTepu3yBaTW NAaHWM aKT MpaBOCYIIS.

Bumoru, 110 npea’siBASIOTHCS 10 CYIOBUX pillleHb, MOXHa ITOMi-
JIMTU Ha ABi TPYNM: BUMOTU A0 3MICTy pillleHHSI Ta BUMOTU 10 (hop-
MU (TeKCTy) pilieHHs. BuMoru, 1o cTocyoTbesi 3MIiCTy CyI0BOIO pi-
LIEHHS, TIPea IBISIOThCS 10 HbOTO, SIK A0 TPaBO3aCTOCOBHOTO aKTa,
a BUMOTHU 10 (DOPMM XapaKTepU3YyIOTh CYIOBE PillleHHS SIK MPOLECy-
AJIbHUI TOKYMEHT.

BumMoru, 1o npea’siBISIIOThCS A0 CYIOBOrO PillleHHS SIK IIpaBO3a-
CTOCOBHOI'O aKTa, BiJoOpaXxaloThb CaM IPOILIEC MPaBO3aCTOCOBHOI [i-
SUTBHOCTI CYAy ITiJT Yac yXBaJICHHS PillICHHS: BCTAHOBJICHHS OOCTaBUH
crpaBu Ta 3aCTOCYBaHHS 10 HUX HOPMHU 3aKOHY. Y 3B’SI3KY i3 LIUM
JI0 TAKMX BUMOT BiTHOCSAThCSI 3aKOHHICTb Ta 0OIpyHTOBaHiCcTh. Lli BU-
MOTH € CIJIbHUMMU ISl BCiX CyIOBMX pillleHb He3ajeXHO Bil dhopMu
iX BuUpaxeHHs (pillleHHs, yxBaja, IIOCTAaHOBAa YM CYNOBMII HakKa3).

Bumoru go npouecyaiabHoi (hOpMHU PillIeHHSI MOXYTb OyTH 3aralib-
Hi, crieliaJibHi Ta crieuu@idHi.

3aranbHi BUMOTH 10 (popMU (TEKCTY) pillleHHS — 1Ie Ti, SIKi MOX-
Ha BiIHECTHW OO 3araJlbHUX MpaBWJ MITOBOACTBA i SIKi CTOCYIOThCS
OyIb-SIKOTO IOPUIMYHOIO JOKYMEHTA: SICHICTh, TOYHICTbh, JIOTiYHICTb,
IPaMOTHICTb, €TMYHICTb, BUKJIAJAEHHS AEpPKaBHOIO MOBOIO 3 AOTPU-
MaHHSIM O(MILliAHO-IIJIOBOTO CTUIIIO.

" Ilypkan M., Ilepenearox B. IOpuaudHa Ta JOTiYHA BHMBaXKEHICTh i MOBHA HO-
CKOHAJIICTh CyIOBOIO pillleHHsS — 3amopyka ioro npaBocyaHocTi // BicHuk Bu-
mroro agMiHictpatTuBHOTO cyny Ykpainu. 2009. Ne 3. C. 14-20.
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CreuiasibHi BUMOTY A0 (hopMu (TEKCTy) pillleHHS — 1e Ti, 110
CTOCYIOThCS JIMIIIE CYOOBUX aKTiB a00 HamiJIeHi I HUX CeliaIbHUM
3MiCTOM: BMOTMBOBAHICTb, CTPYKTYPOBaHICTb, BU3HAUEHICTh (KaTero-
PUYHICTD), ITyOIiYHICTb.

Ilepenik creundivHUX BUMOI BU3HAYAETHCSI OKPEMO IJIsI KOXKHO-
ro 3 BUIIB CYJIOBUX pillleHb, BU3HauyeHuX y cT. 258 IITK VYkpainu, Ta
XapaKTepU3ye iX O0COOJMBOCTI (HampuKJIaa, CyIOBUI Haka3s, Oymydyu
0Cc00IMBOIO (DOPMOIO CYTOBOIO PIillIEHHSI, OKPiM BUMOT, IO MiCTSITh-
ca y HITK Ykpainu, Ta BracTuBi MOMy SIK aKTy NpaBOCYAIs, MO-
BUHEH I1le ¥ BiIMOBigaTU BUMOTraM, 1110 Tpea’ aBIASIOThCA 0 HbOTO SIK
JI0 BUKOHABYOIo JOKYMEHTa Ta IepeadadeHi 3akoHoM Ykpainu «IIpo
BUKOHABYE IPOBAMXKEHHS»; crielu(iuyHa BUMOTra A0 yXBaJlu — OIe-
patuBHiCTh. OnepaTUBHICTh — BUMOTA HE IO PIllIEHHS Cydy, a 10 Cy-
JIOBOTO PO3MJisiAy. Y BMUITAKy HE MOBHOIO PO3IJISAY CIpaBU IMOCTHiX
B YXBaJIEHHI PillIEHHS € HeNOpedyHUM. BoaHouyac cBo€yacHe mpolie-
cyajbHe O0OpPMJICHHS CYHOBOIO YXBaJIOIO KOXHOI KOHKPETHOI MHpo-
LeCcyaJIbHO1 il € 3alIOPYKOI0 ONEPAaTUBHOCTI CYAOBOIO 3aXUCTy Mpa-
Ba B ILIJIOMY).

V manomy migpo3misi BapTo OibII TOKJIAAHO 3YIIMHUTUCS CaMme
Ha 3araJlbHUX BUMOTax, SIKi Ipeln SIBISIOThCS OO BCiX CYIOBUX PillleHb
He3aJeXHO Bif IpoliecyalbHOl (DOpMU IX BUpaxKeHHS, Ta XapaKTepu-
3yI0Th IX SIK IIPaBO3aCTOCOBHI aKTH.

€Bporeiicbkuil ¢y 3 MpaB JIOAWHU CBOIMM PillIEHHSIMM MOCTY-
MoBO (POpPMYy€E cUCTeMy KpUTepiiB, 3a JOMOMOIOI0 SIKMX K 3a JaK-
MYCOBUMMM MaIlipLIsIMU MOXHa MEPeBipUTU CIPaBEMJIUBICTh CYI0BOTO
pimieHHs. Cepen HMX MOXHa BKasaTv, 30Kpema, TaKi:

1) cripaBe/iMBe pilllIeHHS MOXe OYyTH yXBajleHE JIUIIE He3allexX-
HUM Ta 0€3CTOPOHHIM CymIOM, BCTaHOBJIeHUM 3akoHOM. Cyao HEOmHO-
pa30BO BKa3yBaB, 110 3 METOIO BUPILIEHHS, Y4 MOXE CYI BBaXKaTUCS
«HEe3aJIeXKHUM» Y po3yMiHHI myHKTY 1 ctaTtti 6 KOoHBeHIIil, He0OXiTHO
3BEpHYTM yBary, inter alia, Ha HasIBHiCTb TapaHTiil Bil 30BHILIHHO-
ro TUCKY Ta Ha TMUTaHHS, UM TIPOSIBJISIE BiH O3HAKU HE3aJeXKHOCTI
(«®inmreit mpotn CrioaydeHoro KopomiBcTBa» pilmeHHs Bim 25 Jio-
Toro 1997 poky). CTOCOBHO BUMOT'U «OE3CTOPOHHOCTI» ¥ PO3YMiH-
Hi LIbOTO TIOJIOXEHHS MalOTh OyTM 3aCTOCOBaHi IBa KpUTepii: mep-
LIXA MOJISiTa€ y HaMaraHHi BUZHAYUTU OCOOMCTE MEPEeKOHAHHS MeB-
HOTO Cy[Ji Y KOHKPETHI| crpasi, a Apyruil — y 3’4CyBaHHi TOrO, Y1
3a0e3revyyBaB Cyls AOCTaTHI rapaHTil il BUKJIIOYEHHS Oynb-sKO-
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0 PO3YMHOIO CYMHiBY 3 1Iboro IpuBoay («[oTpeH Ta iHIi mpotu
®paniii» pimenHd Bim 20 TpaBHA 1998 poky). BigmosigHo mo mpe-
LeaeHTHOI mpakTuku Cyny TepMiH «CyJl, BCTAHOBJICHUN 3aKOHOM» Y
cratti 6 KoHBeH1Iii CrIpSIMOBaHMII HAa rapaHTyBaHHS TOTO, «IIO CyI0-
Ba TiJIKa BJagyd y IEMOKPaTUYHOMY CYCIIUILCTBI HE 3aJIeXXUTh Bil Op-
raHiB BUKOHABYOI BJIaJid, ajle KEPYETbCS 3aKOHOM, IO MPUAMAETHCS
nap;iaamMeHToM». dpaza «Cya, BCTAHOBJIEHUI 3aKOHOM» MOIIMPIOETHCS
HE JIMIIEe Ha MPaBOBY OCHOBY CaMOro iCHYBaHHS «Cymy», aje il Jo-
TPUMaHHS TaKMM CYAOM IEBHUX HOPM, SIKi PEryjiol0Th MOro Hislsib-
HicTh. ¥ pillleHH] Yy cripaBi «3aHa mpoTu ABCTpii» OyJI0 BUCIOBICHO
IYMKY, IIIO TEPMiH «CYII, BCTAHOBIIEHUI 3aKOHOM» y TIYHKTi 1 cTaTTi 6
nepeadavae «ycl OpraHizalliiiHy CTPYKTypy CYIiB, BKIIIOYHO 3 (...)
MMUTAaHHSIMU, 110 HaJleXaTh J0 IOPUCIUKIII IMEBHUX KaTeTropiil CymiB
(...)». 3 ooy Ha 1ie HE BBaXKAa€TbCS «CYIOM, BCTAaHOBJICHUM 3aKO-
HOM» OpraH, KOTpUli, He Malo4u IOPUCAMKIIil, CyIUTh 0Ci0 Ha IiacTa-
Bi MIpaKkTUKMU, sIKa He TepeadadyeHa 3aKOHOM. Y pillieHHi Big 20 jur-
Hsa 2006 poky y crpaBi «CokypeHko i CTpuryH npotu Ykpainm» Cyn
BiI3HAYMB, IO MEPEBUINMMBIINA CBOI ITOBHOBAaXEHHS, SIKi OyJIM YiTKO
BUKIaneHi y Tocrogapcbkomy MpoliecyaabHOMY Konekci, BepxoBHuit
Cyn He MOXe BBaXXaTUCS «CYIOM, BCTAHOBJIECHMM 3aKOHOM» y 3Ha-
yeHHi yHKTYy 1 crtarri 6 KoHBeHIii;

2) pilieHHsS Mae OyTHM 3aKOHHMM. Bumora 3aKOHHOCTI, sIKa BHU-
nnuBae 3 KoHBeHIii, o3Hayae BUMOTY IOTPUMAaHHS BiAIIOBiTHUX
MOJIOXXEeHb HalliOHAJIbHOTO 3aKOHY i MPUHLMITY BEpXOBEHCTBA Mpa-
Ba («EHTpik mpotu ®paniiii» pimeHHs Bim 22 BepecHs 1994 poky).
Xouya mpobsieMy BiIHOCHO TJIyMayeHHSI HalliOHaJIbLHOTO 3aKOHOAAaB-
CTBa MalOTh BUPpILIyBaTW TMepeayciM HalliOHaJbHi OpraHu Bjaau, 30-
Kpema cynu, 3aBgaHHsa Cyny mossira€ B TOMYy, 1100 3’sCyBaTd, YM HE
CyIlepeuYuTh pe3yJbTaT TaKOro TAyMauyeHHs IMoJoXeHHSIM KoHBeHIil
(«Kymorny npotu bonrapii» pimenHs Bim 10 TpaBHs 2007 poky).
Otxe xoua Cyn Mae julie oOMexXeHy KOMIIETeHIil0 3 MepeBipKu A0-
TPUMaHHS HalLiOHAJBLHOIO 3aKOHOJABCTBA, BiH MOXe chopMy/TioBaTh
BiAMOBigHI BUCHOBKM 3a KOHBeHIIi€l0, SIKIIO BCTAHOBUTH, 11O MpPU
3aCTOCYBaHHi 3aKOHY B Till UM iHIIIi# crpaBi HalliOHAJIbHI Cyau MpU-
MYCTUJUCS SIBHOI MOMUWJIKM a00 3acTOCyBaju MOTO Tak, 1100 yxBa-
JmTU cBaBiibHe pimeHHs («Ky3HenoB Ta iHimi potu Pocii» pilteHHs
Bim 11 ciuns 2007 poky; «CoBTpaHcaBTo XOJAWHI» MPOTU YKpaiHU»
pimeHHs Bim 25.07.2002 poky Ta iH.).
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3araJibHOBU3HAHO, 1110 HAalBaXKJIMBIlLIOI0 BUMOTOI0, SIKili TIOBUHHO
BiAMmoBinaTu Oyab-sKe CYyIOBE PillleHHsI, € BUMOTra 3aKOHHOCTI.

3akoHHicTh He 3akpimieHa B cT. 129 KonHctutyuii VYkpaiHu sk
O/lHA 3 OCHOBHMX 3acaj cyaiounHcTBa. OnHaK 3MiCT JAHOTO MTPUHLIUITY
YaCTKOBO PO3KPUBAETBCA Y CT. CT. 19, 58, 68 KoHctutyuii Ykpainu.

LITK Ykpainu Takox MpsMO He 3aKpiTUIIOE 3aKOHHOCTI SIK MPUH-
LIMITY LIMBUIBHOTO CYJOYMHCTBA, BOJHOYAC MiCTUTbh MOJIOXXEHHS PO
MIit0 MPUHIIMITY BEPXOBEHCTBA MpaBa. BTiM MpUHIMIM 3aKOHHOCTI Ta
BEPXOBEHCTBA TpaBa Yy MpaBoOBili AepXkaBi He cyrnepeyaTb OJHE OIHO-
My'. HaBmaku, 3aKOHHICTb € HEOOXiIHOIO Ta BaXXKJIMBOIO CKJIAIOBOIO
BEpPXOBEHCTBa MpaBa. ToMy MOXHa CTBEPAXYBaTH, 1110 3a 3aAyMOM
3akoHomaBLs mojioxkeHHs cT. 10 HITK Vkpainu BimoOpaxaioTb 3MicT
He JIMIlle MPUHIMIY BEPXOBEHCTBA MpaBa, a i MPUHIIMITY 3aKOHHOCTI
y LIMBUIBHOMY CyIOYMHCTBI. Ile MmiaTBepaXyeTbcs U y po3’SICHEHHSIX,
HagaHux y 1. 2 mocraHoBu Ilnenymy BepxoBHoro Cyny YkpaiHu Bif
18.12.2009 poxky Ne 14 «IIpo cymoBe pillleHHSI Y LIMBiIbHIi cripaBi»,
ne Bepxosumii Cyn YkpaiHm K HEOOMiHHY YMOBY 3aKOHHOCTI CYHO-
BOTO pillleHHSI Ha3WMBa€ MOTPHMMAaHHS CYJOM BilMOBIIHUX IMOJOXEHb
LIIK VYkpainwm.

OxpeMyM BUIIaIKOM, OOHUM i3 IpPOSIBIB il 3acagd 3aKOHHOCTI
B LIUBUILHOMY CYJIOYMHCTBI € 3aKpillJIeHHS BUMOTU 3aKOHHOCTI Cy-
JIOBOTO DillIEHHS.

3akoHOJaBUe BM3HAYEHHS 3aKOHHOCTI CYJIOBOTO DillIeHHS € 3a-
HaJTO JIAKOHIYHUM Ta MOT0 He MOXHa BBaXkaTu JTOCKOHaiIuM. Biarmo-
BimHO 70 4. 2 cT. 263 LITK Yxpainu 3aKOHHUM € pillleHHsI, yXBaJleHe
CyIIOM BiAMOBiIHO 10O HOPM MaTepiaJlbHOTO TpaBa i3 JOTPUMAaHHSIM
HOPM TIpoliecyajibHOro mpana. [IparHyun MakcuMalibHO1 JJaKOHIYHO-
CTi, 3aKOHOIaBelb, IO CYTi, HE PO3KPHUB JOCTATHHOIO MipOIO 3MICTY
BUMOTHM 3aKOHHOCTI CYJIOBOIO pillIEHHS.

binbin posmmpeHe BU3HAYEHHSI BUPOOJICHE CYI0BOIO MPaKTUKOIO
Ta HajgaeThbed y I1. 2 moctaHoBu [1nenymy BepxoBHoro Cynmy Ykpainu
Big 18.12.2009 poxky Ne 14 «IIpo cymoBe pillieHHsI y LIMBiIbHIN CITpa-
Bi». Ak 3a3HauuB BepxoBHuii Cya, pillleHHS € 3aKOHHUM TOi, KOJIU
Cyll, BUKOHABIIM BCi BUMOTU LMBIJIBHOTO CYIOYMHCTBA BilIMOBiIHO

' Andponos I. B. BmuB KOHCTUTYILiTHOI pechopMM B YKpaiHi Ha CyZOBe pillleH-
HS B LIUBUILHOMY Tipolieci // LIMBiIbHE CymOUYMHCTBO Y CBITJII CymoBOi pedopmu
B YKpaiHi: MaTepianu MixkHap. Hayk.-npakT. KoH}. iM. FO. C. YepBoHoro (One-
ca, 18 rpym. 2015 p.). Omeca, 2015. C. 33-36.
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1o cratti 2 LITK, BupiliMB cnpaBy 3rigHO 3 HOpMaMu MaTepiaJlbHO-
ro Mpasa, IO MiJIsAraloTh 3aCTOCYBaHHIO 0 JaHUX MPaBOBiTHOCUH
BimmoBimHo mo crarri 10 HIIK, a TakoX mpaBuIbHO BUTIYMAdUB IIi
HOpMHU. fIKII0 cHipHi IMpaBOBIiTHOCHMHU HE BPETYIbOBaHI 3aKOHOM,
CyJl 3aCTOCOBYE 3aKOH, 110 PEryJlo€ MOJiOHiI 3a 3MiCTOM BiITHOCHHU
(aHaJjorisg 3aKoHy), a 3a BiICYTHOCTi TaKOro — CyI BUXOAUTH i3 3a-
rajJlbHUX 3acall 3aKOHOJABCTBa (aHaJIOTisl MpaBa).

BTiM i maHe BHM3HAYEHHSI HE € CTOBIICOTKOBO IPaBUJIbHUM,
OCKiJTbKM BOHO MICTUTh BKa3iBKY Ha HEOOXiOHICTh CyAy BUKOHATHU
BCi BUMOT'M LMBIIBHOTO cymouyMHCTBa. OAHAK LMBiUJIbHE CYyTOYWH-
CTBO — 1I¢ TIeBHUU MOPSIOK BUMHEHHS MpolecyaJbHUX Hiil cymom
Ta yYaCHUKaMU LMBiJIBHOTO MPOIIECY, & TOMY LIUBiJIbHE CYIOYMHCTBO
HE BCTAHOBJIIOE XOIHMX BMMOT, IKi MOXHa OyJio 0 BUKOHATH, Ha-
BMaKW, CaM€ BOHO IMiIKOPIOEThCS BUMOTaM 1MBiIILHOTO MpoOLECyasb-
HOro 3akKoHojJaBCcTBa. Tak, B Lili 4YacTWMHi OiTBII NpaBUIbHUM BOa-
yaeThbcsl TeKCT 1. 1 moctaHoBu [lnenymy BepxoBHoro Cyny YkpaiHu
Ne 11 Bim 29.12.1976 poky «Ilpo cymoBe pillleHHs», e 3a3Ha4Yanocs,
IO Cy[ MOBMHEH BUKOHATU BCi BUMOTY LIMBiJILHOTO MPOIIECYaTbHOTO
3aKOHOIAaBCTBA.

Takox BaXJIMBO 3ayBaXXUTH, 110 SIK 3aKOHOJaBUY€ BU3HAUYEHHS,
TakK i BU3HA4YeHHs, c(hOpMOBaHE BHACIIAOK y3arajbHEHHS CYIOBOI
MpaKTUKU, TIpU3HAYEH] JIMIIE IJIs1 OAHi€l 3 (DOpM CYIOBHUX pillleHb
Ta XapaKTepu3ylOTh 3aKOHHICTb TiJIbKM pIillIEHHS CyAy SK ITiICYMKO-
BOTO TPOLIECYaJbHOTO aKTa, OCKiJIbKM B 000X BU3HAUYEHHSIX WIETHCS
MpO BUPIIIEHHS CIPaBM Ha IiACTaBi 3aKOHY. BTiMm, Hampukian, Ta-
KWI CYIOBUI aKT, sIK Cy/lOBa yXBajia, y CBOiil TepeBaxXHili OiIbIIOCTI,
He MpU3HAYEeHUU IJis BUPILIEHHS LUMBUIBHOI CIpaBu IO CYyTi, Xoya
TaKoX MOBMHEH BiJIOBiZaTU BUMO3i 3aKOHHOCTI.

V Bunagkax, KOJ¥ HOPMaTUBHO 3aKpillJieHa YM BUPOOJIEHA CyIo-
BOIO ITPAaKTUKOIO Ae(DiHillisl BiICYTHS UM € HEAOCKOHAIOIO Ta He Bilo-
Opaxkae MOBHOIO MipOIO0 CYTHICTh BiAIIOBiIHOI KaTeropii, BAHUKAE 1MO-
Tpeba cchopMytoBaTH ITOKTPUHAIbHE BU3HAUYEHHSI JAHOTO MOHSITTS.

HaykoB1i, K MpaBuWao, MiJ 3aKOHHICTIO CyIOBOrO pillIeHHSI pPO-
3YMilOTh JOTPUMAHHS CYIOM MpU PO3MJSMi i BUPillIeHHI UMBUIBHUX
CIIpaB YMHHUX HOPM MaTepiadbHOTO i TporecyaibHOTO TpaBa'. Tak,

! Aeoiokoe M. I. 3akoHHas cuja CyAeOHOIrO pelleHUs] B COBETCKOM IpaXKIaH-
CKOM TIpoliecce: aBToped. auc. ... KaHia. opul. Hayk. Mocksa, 1953. C. 7; Iype-
es¢ II. II. CyneGHOe pa3bupareIbCTBO IpaxmaHCcKux neia. Mocksa, 1958. C. 168.




52 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

B. H. IllernoB Bin3dHa4uMB, 110 MiJ 3aKOHHICTIO CYAOBOTO PillIEHHS CITifT
PO3YMIiTH TaKuil MOoro cTaH abo SIKiCTh, 1110 XapaKTepU3YEThCS Tpa-
BWIBHUM 3aCTOCYBaHHSIM CyIOM HOPM MaTepiajbHOTO IpaBa, TOTpU-
MaHHSIM HOPM TpoLecyalbHOro mpasa i cynoycrporo!. M. M. IllTte-
¢daH BKa3yBaB, 10 3aKOHHICTb pillIEHHS Cyny — 1ie¢ SIKiCHUI CTaH
pillIeHHS, 110 XapaKTepU3YEThCSd NMPABUJIBbHUM 3aCTOCYBAaHHSIM Cy-
JIOM TIpY PO3MJIsIi i BUpillIeHHI CIpaBU HOPM MaTepiaJibHOTIO i Mpo-
necyanbHOTO TipaBa®. €. O. [11exaHoBa BigMidae, IO CYOOBUI aKT €
3aKOHHUM B TOMY BMIIAJKY, SIKIIIO BiH BUHECEHUI MPU TOYHOMY JO-
TpUMaHHi HOPM TIpOlieCyaJlbHOTO TIpaBa Ta y TMOBHill BiAMOBiAHOCTI
10 HOpM MaTepiaJibHOTO TipaBa, IO MiIJSIraloTh 3aCTOCYBAaHHIO 10
CITIpHUX MaTepiallbHUX BiTHOCHH®,

SIx BOavaeThCs 3 HaBeIEHMX BU3HAY€Hb, CTOCOBHO HOPM Martepi-
aJIbHOTO Ta IPOILECYyajJbHOrO MpaBa pi3Hi aBTOpM BKa3ylOTh Ha pi3Hi
dopMmu ix peadnizalii cygoMm. SIKIIO CTOCOBHO HOPM MaTepiaibHOTO
nmpaBa OUTBIIICTh MOCHITHUKIB CXOMSIThCS HAa HEOOXiMHOCTI iX Mpa-
BUJIBHOTO 3aCTOCYBaHHSI, TO HOPMM IpollecyaJbHOTO MpaBa, BiAIo-
BiIHO O pi3HUX MiAXOMiB, IMiIJIAraloTh a00 JOTPHMMaHHIO abd0 3aCTO-
cyBaHHIO. binbm mmpoxo go uporo mutaHHsa migxoauth T. B. Cax-
HOBa, SIKa 3a3Hayae€, 110 B MPOLECi HOPMU TPOLIECyaIbHOTO TpaBa
MOXYTb pealli3oByBaTUCh B pi3HUX (popMax — 3aCTOCYBaHHS, JOTPU-
MaHHSI, BAKOHaHHS, BUKOPUCTaHHA. JloTpUMaHHS y By3bKOMY CEHCi
CTOCYETBCS 3IiMCHEHHSI HOPM-3a00pOH (HaIpuKJIaa, HEIOIyCTUMIiCTh
MOBTOPHOT y4YacTi CyAli Yy po3Iisifi cipaBu). BukoHaHHST 03Havae pe-
ajmizailito 3000B’SI3yI04MX HOPM (HaIIpUKJan, 00OB’SI30K 3asIBUTH Ca-
MOBIIBiZl 32 HAasIBHOCTi BKa3aHUX Y 3aKOHi mincraB). BukopucraHHs
MpaBa xapakTepHe [JIs1 BUMAAKiB, KOJM YyIMOBHOBaXKeHUI Cy0’€KT aK-
TUBHO 3[iliICHIOE HaJlleXHi oMy mpaBa (HaIlpuKJjaz, Cyl BIpaBi po-
3’SICHUTH pillleHHs). 3acTOCyBaHHS HOPM IIpOleCyaJibHOIO IIpaBa
3MiMCHIOETHCS JIMIIE CYAOM y (OpMi yXBaji; BOHO CIIPSIMOBaHE Ha
pEryJioBaHHS MisIJILHOCTI yYaCHUKIB Ipolecy. 3acTOCYyBaHHS HOPM
MPOIIECyaIbHOTO TMpaBa XapaKTepU3y€E TAKOX MisIbHICTb Cydy ILOJ0

! [lleenoe B. H. 3aKOHHOCTh 1 O0OCHOBAHHOCTH CyIeOHOI0O PELIEHUS IO Ipax-
JlaHCKO-MpaBoBOoMY criopy / oTB. pen. b.JI. Xackennbepr. HoBocubupck, 1958.
C.8.

2 [lfmegpan M. H. TuBinbHe mpoLecyaqbHe TmpaBo Ykpainw. Kwuis, 2005.
C. 408.

3 IInexanoea E. O. OcHOBHBIE TpeOOBaHUS, NPENbSIBIIEMbIE K CyIeOHOMY pe-
menuto // Bectnuxk CIAIL. 2009. Ne 2. C. 112.
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BUPIIIEHHS IMBIJBHOI CIIPaBU MO CYTi, 110 3HAXOAUTh CBOE BUpaA-
JKeHHSI Y MOTUBYBaJIbHil YaCTUHi CyTOBOTO PillIEHHSI.

TakuM ymHOM, poOUTH BHCHOBOK BY€HA, CyJOBE pillleHHS Oyme
3aKOHHUM MpU TOYHOMY JOTPUMaHHi, BUKOHAHHI Ta MpU MpaBUJIb-
HOMY 3aCTOCYBaHHI HOpPM IIpOIleCyajJbHOIo Iipapa’.

3BUYAfHO, HACTIJILKM IIMPOKO PO3MISIAATU TMTAHHS peaizallii
CyIOM HOPM MpOlLIECYyaJIbHOTO IpaBa IMPU yXBaJIEHHI CyIOBOIrO pi-
IIeHHsI HeMae ceHcy. Taki hopmu peanizaliii mpaBa, SIK BAKOPUCTaH-
HS 1 BUKOHAHHS, BJIACTUBI IJISI CyO’€KTIB, SIKi HE MalOTh IpaBa 3a-
CTOCOBYBaTM HOPMM TIpaBa, OCKiJIbKM MPOLEC 3aCTOCYBaHHSI IpaBa
CyJIOM TIOTJIMHAE i MOTO BUKOPUCTAHHS i BUKOHAHHSI.

Sk BXe 3a3Hayvajocs, Oyab-sKe CyOOBe DillleHHS SBJISIE cO00I0
MOEAHAHHS 3MICTy Ta mpolecyaibHoi dopmu. Ilim yac BupiieHHs
TOr0 YM iHIIOTO IMTAaHHS B IPOILECi BiANpaBiIeHHS MPaBOCYLAS CYI
MOX€ 3aCTOCOBYBaTU SIK HOPMM MaTepiaibHOTO, TaK i HOPMU TPO-
LIeCyaJIbHOTO IpaBa, OTXKe 3MIiCT CYJOBOIo pillleHHS BimoOpaxae pe-
3yJIbTaT 3aCTOCYBaHHSI IMX HOpM. BomHouac pillleHHsSI He MOXe BBa-
JKaTuCs 3aKOHHUM, SIKIIO TIifl 4yac MOoro yxBajieHHS He Oy/l1o JHOTpU-
MaHO BCTAHOBJIEHOTO MpOllecyaJbHOro MOpsSAKyY. ToMy mpollecyaibHa
(hopma cymoBOro pillleHHSI € pe3yJbTaTOM JOTPUMAaHHS CYIOM HOPM
MpolieCyaqbHOro IMpasa.

IMoxiOHe po3ymiHHS CYTHOCTI peai3allii cymloM HOpPM IMpolecy-
aJIbHOIO MpaBa BUIUIMBA€E i 3 moyioxeHb cT. 265 LITK Ykpainu. B
Hili He HAeThCd Hi MPO BUKOPUCTAHHS CYIOM CBOIX IIpaB, aHi Mpo
BUKOHaHHSI 000B’43KiB. BomHouac BigmoBinHO o M. 5 4. 4 BKa3aHOI
CTaTTi CyJ Y MOTUBYBaJIbHiil YaCTWHi pillleHHs MOBUHEH 3a3HAYWUTU
HOpMMU MpaBa, sKi 3aCTOCYBaB Cyl, Ta MOTHUBH 1X 3aCTOCYBaHHSI.

VYV m.3 4.4 c1. 215 nonepennpoi pemakuii HHITK VYkpainu Oyno
OiTIbIII KOPEKTHO C(OPMYIbOBAHO, IO CYA YV MOTUBYBaJbHili 4acTu-
Hi CyI0BOro pillleHHS IMMOBUHEH 3a3HAYMTH, SIKi HOPMATUBHO-IIPaBOBIi
aKTH BiH 3aCTOCOBYBaB, Ta IKKMUA HOPMaMM MPOLIECYaIbHOTO 3aKOHY
KepyBaBcs. Y IIpakTHYHOMY CIOBHUKY CHHOHIMIB YKpaiHCbKOi MOBM
TEPMiH «KEpyBaTUCS» BU3HAYAETHCS K CMHOHIM CJIOBa «I0JAepXKyBa-
TU» TOOTO «IOTPUMYBATHUCH»?,

" Caxnosa T. B. Kypc rpaxIaHCKOro Mpoliecca: TeOpeTHIeCKMe Hayauaa ¥ OCHOB-
Hble MHCTUTYTHI. Mocksa, 2008. C. 432—433.

2 Kapasancokuii C. TIpaKTUYHUNA CIIOBHUK CUHOHIMIB yKpaiHChbKOI MOBU. KuiB,
2000. C. 163.
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OTXe 3aKOHHICTb CYyIOBOTO pillleHHSI O3Haya€ TMpaBUJIbHE 3aCTO-
CyBaHHS CylOM HOPM MaTepiaJlbHOTO TpaBa, a TaKOX TOYHE NOTPH-
MaHHSI Ta TpaBUJIbHE 3aCTOCYBaHHSI HOPM MpPOIIECyabHOTO MpaBa.

Hocaimkyoun mpo0OJjieMy 3aCTOCYyBaHHSI CydaMH HOPM MaTepi-
anpHoro mpasa, B. H. IllersioB BKa3yBaB Ha HasIBHICTh ABOX OCHOB-
HUX YMOB 3aKOHHOCTI CYJIOBOT'O PillIEHHS: a) MpaBUJbHE BU3HAYECHHS
MpaBOBUX HOPM, 110 PEryJIOIOTh CIIipHi MpaBOBiIZHOCUHU; O) BipHE
TJYMauyeHHs TTPaBOBUX HOPM, 3’SICYBaHHSI iCTUHHOTO CEHCY MPaBOBUX
HOPM, IO MiIIsATalTh 3aCTOCYBaHHIO, 3 METOI0 BU3HAUYEHHS (DaKTiB,
IO CIIPUYUHSIIOTh BUHUKHEHHS, 3MiHY i MPUMMHEHHS MPaBOBiAHO-
CMH, Ta BUCHOBKIB, 1110 BUIUIMBAIOTh 3 MOPYILIEHHS MPaBOBOIO Bil-
HOLIEHHS '

TakoxX CYTHIiCTb BUMOTM MpO MpPaBWJIbHE 3aCTOCYBaHHS CYIOM
HOPM MaTepiaJilbHOTO MpaBa B IOPUAMYHIN JiTepaTypi MPOIMOHYETh-
Csl PO3KpUBATH YEPE3 aHaJIi3 3aKOHONABYO BCTAHOBJIIEHUX ITiJCTaB 0
CKacyBaHHSI CyJOBOIO PillIEeHHS, YXBAJIEHOTO 3 MOPYIIEHHSIM BUMOTU
3aKOHHOCTI?.

BignosigHo mo 4.2 cr. 376 HIIK VYkpaiHu HempaBUJIBHUM 3a-
CTOCYBaHHSIM HOPM MaTepiajJbHOTO ITpaBa BBaXKAEThCS: HEMpPaBUJIbHE
TJyMauyeHHs1 3aKOHY, a00 3aCTOCYBaHHSI 3aKOHY, SIKMI He MimJisrae
3aCTOCYBaHHIO, a00 HE3aCTOCYBaHHS 3aKOHY, SIKUI ITimIsiraB 3acTo-
CYBaHHIO.

ToMy, TOCTIIXYIOUM CYTHICTh BUMOTH PO MPaBUJIbHE 3aCTOCYBaH-
HSI CyIOM HOPM MaTepiaJbHOTO IpaBa, OUIBIIICTh aBTOPIB IMil TaKWM
MPaBWIbHUM 3aCTOCYBaHHSIM PO3YMilOTh: MO-MepIle, 3aCTOCYBaHHS
CyJIOM 3aKOHY, SIKWM TiUIsira€ 3aCTOCYBaHHIO, MO-Apyre, He 3aCTOCy-
BaHHSI CyIOM 3aKOHY, SIKWil He Mimisirae 3acTOCYyBaHHIO, i TO-TPETE,
MpaBUJbHE TAYMauye€HHSI CyJOM HOPMM 3aKOHY. 3 TaKMM ITiJIXOAOM 10
pPO3YMiHHSI TIPaBUJIBHOTO 3aCTOCYBaHHSI CYIOM HOPM MarepiajJbHOTO
MpaBa MOXHa MOTOAUTHCH.

3acTocyBaHHS CyIOM 3aKOHY, SKUH IMiJUISITa€ 3aCTOCYBaHHIO, O3Ha-
yae TpaBUJbHEe OOpaHHS CyIOM BiAMOBiZHOI HOPMM 3aKOHY (BU3HA-
YEeHHSI KOHKPETHOIO 3aKOHY, MOTO CTaTTi, ii YaCTMHU, ab3ally, MyHK-

! [lleenoe B. H. 3aKOHHOCTh 1 O0OCHOBAHHOCTH CyIeOHOIO pELIEHUs IO Ipax-
JlaHCKO-MpaBoBOMY criopy / oTB. pen. b.JI. Xackennbepr. HoBocubupck, 1958.
C. 31.

2 Caxnosa T. B. Kypc rpaxIaHCKOro Ipolecca: TEOpeTUYeCKre Hayajla 1 OCHOB-
Hble MHCTUTYTH. Mocksa, 2008. C. 432.
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Ty, MiAMYHKTY), sIka MOIIMPIOE CBOIO Ail0 Ha MPaBOBiAHOCUHMU, IO €
MPEeIMETOM CYIOBOTO PO3IJIsIIY, BpaXOBYIOUM MpaBujia [ii 3aKOHY B
yaci, MpocTopi Ta 3a KOJoM 0cib.

IMomunkoio cynmy, sk BipHo BKazaB B. H. Illermos, Oyme: 1) 3a-
CTOCYBaHHSI YMHHOTO 3aKOHY, SIKMI He PEryjlo€ CIIipHi BiZIHOCHHW,
2) 3acToCyBaHHsS aKTa, IO HEe Ma€ IOPUINYIHOI CHin'.

AHaji3ylouM BUMOTY WIOAO MPAaBWIBHOTO 3aCTOCYBaHHSI HOPMU
3aKOHY CJIifl 3ayBaXMTHU MPO HEOOXiMTHICTh PO3MIMPEHOr0 TAyMayeH-
HSI TIOHSITTS «3aKOH», PO3YMiIOUM MiJl HUM He JIMIIIe BJIaCHE 3aKOH SIK
OIVH 3 Pi3HOBU[IB HOPMATUBHO-TIPABOBUX aKTiB, a BCi 0€3 BUHSTKY
aKTH 3aKOHOAABCTBA (SIK 3aKOHU, TaK i Mig3aKOHHI HOpMaTUBHO-IIpa-
BOBi aKTM, MiXXHApOIHi JOroBOpH, fKi BimmoBimHo mo cT. 9 Koncru-
Tylii Ykpainu micis ix patudikanuii BepxoBHoto Panolo Ykpainu cra-
IOTh HEBiJl’€EMHOIO YaCTMHOIO HalliOHaJbHOI'O 3aKOHOIAaBCTBa YKpa-
iHU TOIIO).

Hesiki mpaBuJia 3aCTOCYBaHHSI HOPM MaTepialbHOTO Ta MpoLecyasb-
HOTO TIpaBa Yy MpaBO3aCTOCOBHIl HisIbHOCTI Cyay BimoOpaxeHi y m. 2
nocraHoBu Ilnenymy BepxoBHoro Cyny Ykpainu Binm 18.12.2009 poky
Ne 14 «ITpo cynmoBe pillleHHsI y UMBUIbHIN crOpaBi», BiANMOBiAHO 10
SKMX SKIIO € CYNEePeYyHOCTi MiX HOpMaMmu TpoliecyaJbHOTO UM Ma-
TepiaJbHOTIO IpaBa, SKi IiISIraloTh 3aCTOCYBAaHHIO IPU PO3IJISIOi Ta
BUpIillIEHHI CIpaBM, TO PillleHHS € 3aKOHHUM, SIKIIO CYJAOM 3acTO-
COBaHO HOPMM, 11O MalOTh BUILY IOPUAUYHY CUJTy. Y pa3i HasgBHO-
CTi CYIEepeYyHOCTi MiXX HOpMaMU 3aKOHiB (KOIEKCiB), 1110 MalOThb Of-
HAKOBY IOPUIMYHY CHITY, 3aCTOCYBAaHHIO TiIJISITAa€ TOW 3 HUX, SKUM
MPUIAHSTO Mi3Hille.

ITopsinok 3acTocyBaHHSI cyaaMu TiJ3aKOHHUX HOPMaTUBHO-TIpa-
BOBUX aKTiB KOHKPETM30BaHMU y II. 5 rmoctaHoBu Ilmenymy Bepxos-
Horo Cynmy Ykpainu Bim 01.11.1996 poky Ne 9 «IIpo 3acTtocyBaHHs
Koncturyuii Ykpainu npu 3ailicHeHHi mpaBocynas». Ilnenym Bep-
xoBHoro Cyay YkpaiHu 3a3HauMB, 110 HOPMaTUBHO-TIPABOBi aKTU
OyIb-SIKOTO OEp>KaBHOTO YW iHINOIO OpTaHy ITiISTalTh OLIHII Ha
BiZmoBigHICTh K KOHCTHTYLIi, TaK i 3aKOHY. KO mpu poO3rsdi
crnpaBu Oyle BCTAaHOBJIEHO, 1110 HOPMATUBHO-TIPABOBUM akT, KW
IMIsITaB 3aCTOCYBaHHIO, HE BiAIIOBiZa€e 4M CyIlepeYUTh 3aKOHOBI,

! lllecnoe B. H. 3aKOHHOCTh 1 000OCHOBAHHOCTH CyIEeOHOIO PELIeHUs 110 Ipax-
JTaHCKO-MpaBoBOMY criopy / oTB. pen. b.JI. Xackensbepr. HoBocubupck, 1958.
C. 33.
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¢yl 3000B’sI3aHUI 3aCTOCYBaTU 3aKOH, SIKMI PETyJIIO€ 1Ii MpaBOBif-

HOCHUHM.

YactuHorw nepinoto ctarti 9 KoHcTuTylii YKpaiHu BCTaHOBIE-
HO, 1110 YMHHi MiXHapOJHi JOTOBOPHU, 3rojia Ha 00OB’3KOBICTb SIKMX
HagaHa BepxoBHoio Pamoio YkpaiHu, € 4aCTMHOIO HalliOHAJIbHOIO
3aKOHOJABCTBAa YKpaiHM, OTXe Cydu 3000B’sd3aHi iX 3aCTOCOBYBa-
T NpPU BUPILLIEHHI UMBUIBHUX CIIpaB Ta yxBaJeHHi pillleHb. SIKIno
MiKHAapOAHWUM HOTOBOPOM YKpaiHW, SIKWI HabpaB YMHHOCTI B yCTa-
HOBJICHOMY MOPSIKY, TTependadeHo iHIi MmpaBwia, HiXX Ti, IO BU3-
HayeHO Yy BiJMOBIZHOMY aKTi 3aKOHOJABCTBa YKpaiHU, TO 3TiIHO i3
yacTuHO apyrowo ctatTi 19 3akoHy Ykpainu Bim 29 yepsHs 2004
poky Ne 1906-1V «IIpo mixHapogHi moroBopu YKpaiHu», cTaTTi 3
3akoHy Ykpainm Bin 23 depBHs 2005 poxky Ne 2709-1V «IIpo wmixk-
HapoJIHE MPUBAaTHE MPaBO» 3aCTOCOBYIOThCS MpaBUia MiXKHApPOJHOTO
norosopy. Ilig yac po3riisimy KOHKPETHOI CYAOBOI CIIpaBU BUPILLIEHHS
(TTogosiaHHST) KOuTi3ii MiXK HOpMOIO MixKHapOJHOTO JOrOBOpPY YKpaiHu
i HOPMOIO iHILIOrO 3aKOHOAABYOIO aKTa YKpaiHM HaJIeXUTb 10 KOM-
MEeTeHIIil cymy.

OCHOBHI MpaBuja 3aCTOCYBaHHSI YKPAiHCbKUMM CyAaMM MiXHa-
POIHMX OOrOBOPIB BM3HAYAIOTHCS y IocTaHoBi IlmeHymy Buimoro
creniagi3oBaHOro cyay YKpaiHu 3 po3IJjisily LIMBUIbHUX 1 KpUMiHaJb-
Hux cripaB Bin 19 rpyaHsa 2014 poky Ne 13 «IIpo 3acTtocyBaHHS cyna-
MU MixKHapOJHUX JOTOBOPIiB YKpaiHM IpU 3[ilACHEHHI MPaBOCYIIsI».

SIkiro ob6paTu Jullle Ti MOJOXEHHS M. 8 BUILEBKA3aHOI MOCTaHO-
BM, 110 CTOCYIOThCSI LIUBILHOIO CYAOUYMHCTBA, TO MOXHA CTBEPIXKY-
BaTHU, 110 YMHHI Mi>KHApOIHI JOrOBOPU YKpaiHM 3aCTOCOBYIOThCS CY-
JlaMu Tpu 3[iACHEHHI MpaBOCyIsl, 30KpeMa:

— TIpY PO3MISiAi Ta BUPIlIEHHI LMBIIBHUX CIIpaB, SIKIIO MiXXHapoO.-
HUM JOTOBOPOM YKpaiHM BCTAHOBJIEHO iHIII MpaBuja, HiX Ti, 10
nepeadavyeHi 3aKOHOJABCTBOM YKpaiHM, SIKE PEeryjlo€ BiTHOCHHHU,
IO € MPEIMETOM CYAOBOTO PO3IJIsLY;

— TIpW PO3TJISi Ta BUPIMIEHHI IMBUIBHUX CIpPaB, SIKIO MiXKHApPOM-
HUAM JOTOBOPOM YKpaiHW BCTAHOBJICHO iHIN MpaBUJa CyIOYWH-
CTBa, HiX Ti, 110 mIepeadayeHi UMBITBHUM IIPOLIECYaIbHUM 3a-
KOHOM YKpaiHUu;

— IIpU BUPpILIEHHI LUBIJIBHUX CIIPaB, SIKIIO MiKHAPOAHUM JIOTOBO-
poM YKpaiHM peryaoloThCsl BiTHOCMHU, Y TOMY YHUCJIi 3 iHO3eMHU-
MM JiepXXaBaMU YW iHO3EMIISIMU, 11O CTaJIM MPEAMETOM CYA0BOTO
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po3rsiay (HampukJiaa, Ipu po3TJsli KJIOMOTaHb PO BUKOHAHHS

pillleHb iHO3eMHUX CYIiB B YKpaiHi);

— SKIIO € BiICWJIbHA HOpMa HalliOHAJILHOTO 3aKOHOIABCTBA 10 Bil-
MOBITHUX IXepeJl MiXKHapOIHOIO IIpaBa;

— SKIIO MiXXHapOAHO-IIpaBOBa HOpMa BU3HAYa€ iHIIY MpPOlieCyallb-
Hy (opMy CyI0BOro IpOBaIXKEHHs, HiK Ta, 1110 BcTaHOBIeHa Llu-
BiIBHUM TIPOLIECYIbHUM KOAEKCOM YKpaiHu (HaIllpuKJIad, MpH
BUPIIICHHI IUBIIBHOI CIIpaBM MiXKHAPOAHUM JOTOBOPOM YKpaiHM
nepeadaveHi iHIII TpaBWIa CyA0BOTO MPOBAIXKEHHST).

3 moMeHTy npuilHATTS BepxoBHoto Pamorwo VYkpainu 17 nun-
Hs 1997 poky 3akony Ykpainu «[Ipo parugikanito KonBeHmii mpo
3aXMCT TIpaB JIIOAMHU i OCHOBOIOJIOXHUX cBoOom 1950 poky, Ilep-
IIOTO MPOTOKOIY i mpoTokodiB Ne 2, 4, 7 i 11 mo KonBeHuii» B Ha-
YKOBIi1 JliTepaTypi TOYaTbCS CYNEpeyKU 3 MPUBOLY TOTO, YA MOXYTb
YKpalHChKi CyIM 3aCTOCOBYBATH IPW yXBaJleHHI BJIACHUX pillleHb HE
Juire Hopmyu KoOHBEHIIiT mMpo 3aXWCT MpaB JIOAWHU i OCHOBOMOJIOX-
Hux cBodoa 1950 poky, a i MpakTuKy €BpoONerchLKOro cyiay 3 IpaB
JIIONWHMU i IKUM YMHOM BOHM TOBHUHHI 11e¢ POOWTH.

Heski aBTOpU BBaxkaju MOCWIAHHS B PE30JIIOTMBHIN YacTUHI pi-
LIeHHS Cyay Ha pileHHs €BpOIeiCchKOro cyay Oe3IiacTaBHUM i Ta-
KUM, 110 cynepeuuTb KOHCTUTYIIl y YacTUMHiI MOCUaHHS Ha Tpe-
LEJEeHT, OCKiJbKM (OopMajlbHO B YKpaiHi IpeleJeHT He BU3HAHO
JDKEPEIOM MpaBa, a Mepenik LuX JKepea € BudyepnHuM. Ha ix mym-
Ky TIpYU CKJIaJaHHiI MOTHUBYBaJIbHOI YACTUHU PilllCHHSI MOXHa BUKO-
PUCTOBYBATU MpeleAeHTU €BPOIeiCbKOro Cymy, OJAHaK IMOCUIaTUCs
HeoOXimHO Oe3rmocepenHho Ha HopMHu KoHBeHIi'.

OpHak 3aKOHOJABYO II¢ IMTAaHHS OyJIO BHUpIIIEHE ITO-iHIIIOMY.
VY ct. 17 3akony Ykpainu Bim 23.02.2006 poky Ne 3477-1V «IIpo Bu-
KOHAHHS pillleHb i 3aCTOCYBaHHS MpPakKTUKU E€BPOIEHCHKOTO Cydy
3 MIpaB JIOOAWHW» IPSIMO BKa3aHO, IO CyAu YKpaiHM 3aCTOCOBYIOTHb
KoHBeH1Iil0 i MpakTuKy €BporneichbKoro cymay 3 MpaB JIOAWHU K
mxepeno mpaBa. KpiMm toro, cT. 18 1IbOoro 3aKoHy MiCTUThL ITpaBUJja
MOCUJIaHHSI Ha pillleHHs] €BpoNeNnchKoro cyiay 3 IpaB JIOAWHU B
YKPATHChbKUX CYIOBUX PillIEHHSIX.

! Jlycnenux /I. JI. 3acTocyBaHHSI MpELEIEHTHOI IPAKTUKK €BPOMECHKOIO CyLy
3 MpaB JIIOJMHU y HalliOHaJbHil cymoBiil mpakTtuui // 3actocyBaHHs HoBea LIK
i LIITK Ykpainu B cymosiit mpakTtuii. Xapkis, 2005. C. 342—343.
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BignmoBigHO MO BMILEBKA3aHUX ITOJIOXEHb 3aKOHY IS LiJIEH Mmo-
culaHHS Ha TeKCT KOHBeHIlil cyau BUKOPUCTOBYIOTh OMilliiHUM Tie-
pexnan KoHBeH1Iii yKpaiHChbKOI0 MOBOIO.

Js wineit mocunanHsa Ha Pimenns ta yxsaau Cymy Ta Ha yxBaiau
Kowmicii cynu BUKOPUCTOBYIOTh MepeKianu TeKCTiB pileHb Cymy Ta
yxBasn KoMicii, HagpykoBaHi B odilliilHOMy BHIaHHi, IependoayeHoOMY
3aKOHOM.

¥ pasi BigcyTHOCTI niepekiany PimeHHst Ta yxBanu Cyay M yxBa-
mu KoMicii cyl KOpPHUCTYETbCS OPUTIHATBHUM TEKCTOM.

VY pazi BUSBIEHHS MOBHOI PO30iXKHOCTi MiX MepeKJIagoM Ta OpU-
riHaJIbHUM TEKCTOM CYI KOPUCTYETbCS OPUTiHAJIbHUM TEKCTOM.

V pasi BUSBIEHHS MOBHOI PO30iXKHOCTI MiXX OpUTiHAJIBHUMU TEK-
cTaMu Ta/abo0 B pa3i MOTPeOM MOBHOIO TIIYMAyeHHSI OPUTiHAJIBLHOTO
TEKCTY BUKOPHUCTOBYEThCS BimmoBimHa mpaktuka Cymy.

Sk BOAYaeThCA 3 HaBEJEHOTO TEKCTYy 3aKOHY, B HbOMY BUKOPHU-
CTaHO JBa TepMiHU: «mpakTuka Cyay» Ta «pillleHHs». BoHu BUKOpU-
cTaHi B Aeuo pisHMX 3HauyeHHsX. [Ipaktuka Cyny — mpakTuka €B-
POIIEICHKOro Ccyay 3 IpaB JIOOMHU Ta €BpOIeiichKOl KOMicii 3 IpaB
monuHU. PileHHsT — a) ocTaToyHe pillleHHST €BponeichbKoro cyay 3
IpaB JIOOAWHM y CIpaBi MPOTU YKpaiHU, SKUM BU3HAHO IOPYIIEHHS
KonBeH1ii mpo 3axucT IpaB JIOAWHU i OCHOBOIIOJOXHUX CBOOOM;
0) ocTaTouHe pillleHHs €BPOINEUCHKOro Cydy 3 IpaB JIOIWMHU 100
CIpaBelJINBOI caTucdakii y crpaBi MpoTH YKpaiHu; B) pillieHHsT €B-
POIENCHKOro Cyay 3 MpaB JIOAWHU II0I0 APYKHBOTO BPETYJIIOBAHHS
y crpaBi Mpotu YKpaiHu; T) pillleHHs1 €BpONeichbKOro cymy 3 mpaB
JIIOAVMHU TIPO CXBaJIeHHSI YMOB OJHOCTOPOHHBOI JeKJjapallii y crnpa-
Bi MpoTu YKpaiHu.

Otxe, BUXOOSIYU 3 XapaKTepy BHMKOPUCTAaHHS BKa3aHUX TEPMiHiB,
MOXHa 3poOMTH BUCHOBOK, 110 3aKOH BUMAara€e 3acTOCyBaHHS cyna-
MM MPaKTUKK €BpONENChKOro cyny 3 MpaB JIOAWHU K JXKepesa Ipa-
Ba, HE3aJIEXXHO Bill TOrO, YU YXBAJIECHE KOHKPETHE PillIeHHS 34 y4acTi
Ykpainu, yu Hi. Take mpaBuiao OyJI0 IMiATpUMAaHO ¥ Ha PiBHI CyIOBOI
MpakTUKu. K 3a3Havyaetrhcsa y M. 12 noctaHoBu [lnenymy Buioro
creniajgizoBaHOro cyay YKpaiHu 3 pO3IJisiay LMBIIbHUX i KpUMiHaJb-
Hux crpas Bin 19 rpymas 2014 poky Ne 13 «IIpo 3acTocyBaHHS Cy-
JIaMM MIXHapOIHUX IOTOBOPIB YKpaiHU IIpU 3[iliICHEHHI IIpaBOCY-
IIsl», BpaxOBYIOUH, 110 YKpaiHa BU3HA€E IOPUCAMKIIiIO €BpONeiiChKOro
cyly 3 MpaB JIOAUHU B YCiX MUTAHHSX, 110 CTOCYIOTbCS TAYMauy€HHS
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i 3actocyBaHHs KoHBeHIIil, To 3acTocyBaHHS cygamu Iliiei KoHBeH-
i1 Ma€ 37iliCHIOBATUCH 3 O0OB’SI3KOBUM ypaxXyBaHHSIM MPaKTUKU €B-
pOMENChKOro cyday 3 TpaB JIOAWHU HEe TiIbKU IIOA0 YKpaiHu, a it
LIONO iHIIMX JepXKaB.

Busnavaioun mopsgok nocujaHHsg Ha KoHBeHIIiI0 Ta IMPaKTUKY
Cyny, 3akoH Ykpainu Big 23.02.2006 poky Ne 3477-1V «IIpo Bu-
KOHAaHHS pillleHb i 3aCTOCYBaHHS MPAKTUKU €BPOIENCHKOro cyny 3
MpaB JIOAWUHU» MICTUTh MOPSAOK MOCWUJIAHHS JIMIIE Ha Ti pillleHHS
Cyny, 1o yxBaJIeHi y cIipaBax IIPOTHM YKpaiHu. 3aKOH HE MiCTUTh
Oe3nocepenHboi BKa3iBKM TMPO Te, SKUM YMHOM YKPAIHCBKi CyIu TIO-
BUHHI 3aCTOCOBYBaTHU IpakTuKy Cymoy B clipaBax, e YKpaiHa He IIpu-
iMaJia y4JacTi, BOOMHOYAC MOKJIadaloyy Ha Cyau O0OB’S30K Iie poOu-
4. ToMy MpaBUJIbHOIO BOAYAETHCS MpaKTHUKa TUX YKPAIHCHKUX CYIiB,
SIKi y BUITQAKY 3aCTOCYBaHHS ITiJl Yac yXBaJEHHS PillleHHS MpPaKTUKHU
Cyny y cnpaBi, ne YkpaiHa He IpuiiMana ydacTi, 3a aHaJori€lo 3a-
CTOCOBYIOTb BCTAaHOBJIEHUI BKa3aHUM 3aKOHOM IOPSIIOK MOCUJIAHHSI
Ha pimeHHst Cyny, yxBajieHi y crpaBax MpOTH YKpaiHu.

IIle ogHUM BaXXJIMBUM MUTAHHSIM, MOB’SI3aHUM 3 TOPSIIKOM 3aCTO-
CyBaHHS YKpaiHCbKUMM cynamu TpakTuku Cymay Min yac yxBaJeHHs
pillleHb Y LIMBUJIbHUX CIIpaBaX, € MUTAHHS MpPO Te, Y IKUX BUMAAKaX
CyIu MOBHMHHI ii 3acTocoByBatu. BapTo migTpumaTd B HaHOMY M-
TaHHI MO3UIIiI0 TUX BYECHUX Ta CYAMIIB, SIKi IMPAKTUKYIOTh BUBaXKEHUN
MiXia 10 3aCTOCYBaHHS YKpaiHChbKUMU cynaMu Tpaktuku Cymy Ta He
pansiTh TTOCUJIATUCS Ha Hei y TUX BUMAaAKaxX, KOJU B YKPaiHCbKOMY
3aKOHOIABCTBI BiOITOBiIZHE MUTAHHS YYIOBO BPETYIHOBAaHO'.

BignosinHo mo ct. 32 KonBenuii ropucaukiiss Cyay IMOIIMPIOETHCS
Ha BCi MUTaHHS TIyMayeHHs i 3acTocyBaHHs1 KOHBeH1Iii Ta TpOTOKO-
niB go Hei. Tooto mpakrtuka Cyny BigoOpaxkae MOpsIOK 3aCTOCYBaHHS
noyioxkeHb KOHBeHIIii, po3BUBa€ ix 3MicT. OTKe 3aCTOCyBaHHS yKpa-
iHCbKMMM cynamMu npakTuku Cymy Mae 3aiiicHIOBaTUCS, IO-Ieplie,
pa3oM i3 3aCTOCYBaHHSIM MOJOXEeHb caMoi KoHBeHIii i, mo-apyre,
3a TUMU CaMUMM TpaBWIaMM, 1110 1 3aCTOCYBaHHS TMojioxkeHb KoH-
BEHIIii.

! Inadenko O. M. 3actocyBaHHs MpakTUKU E€BPOIEICHKOrO Cymy 3 IIpaB JIO-
IWHU CylaMM 3arajibHoi topucaukuii Ykpainu // IlpaBoBe 3ab6e3neyeHHs edek-
TUBHOTO BUKOHAHHS DillleHb i 3aCTOCYBaHHSI IPAKTUKKA €BPOMENCHKOrO Cydy 3
MpaB JIOAWHU: MaTepiaau 2-i MixHap. HayK.-TpakT. KoH®. (Onmeca, 20—21 Be-
pecust 2013 p.) / 3a pen. C. B. KiBanosa. Opneca, 2013. C. 352—353
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[Topsimok 3acToCcyBaHHSI YKpaiHCbKUMU CylaMU MiXKHapOIHUX J0-
TOBOPIB, OO SKUX BiTHOCUThCA ¥ KOHBEHIIiSI, BUBHAYAETHCS 1. 8 BXe
3ragyBaHoi moctaHoBu IlineHymy Buioro creuiasizoBaHoro cymy
YKpaiHu 3 po3riisany UMBIIbHUX i KpUMiHAJIBHUX CIIpaB Big 19 rpym-
Ha 2014 poxky No 13. AnmanTtyouu ii TOJOXEHHS IO MOPSAKY 3aCTO-
cyBaHHS TpakTuku Cymy Ipu yxBajleHHi YKpaiHCbKUMM CydaMu pi-
IIEHb Y UMBUIBHUX CIIpaBaxX, MOXHa 3pOOWMTU BUCHOBOK, 1110 HOPMU
KonseHuii Ta nmpaktuka Cyay 3acCTOCOBYIOThCSI CyldaMM MpHU 3ailic-
HEHHi IpaBoOCyIdsl, 30KpemMa:

— TIpY PO3IJIsAi Ta BUPILIEHHI LIMBUIBHUX CITpaB, SIKIIO HOpMaMu
KonseHii Ta mpakTukoto Cyny BCTaHOBJIEHO iHIII MpaBuJia, HiX Ti,
110 IependadeHi 3aKOHOJABCTBOM YKpaiHU, SIKE PEryIIO€ BiTHOCHHMU,
110 € MPEIMETOM CYAOBOTO PO3IJISLY;

— TIpU pO3TJISAII Ta BUpilIEHHI LMBUIBHUX CIIpaB, SIKIIO HOpMa-
mu KonBeHuii Ta mpaktukom Cyny BCTaHOBJIEHO iHIII ITpaBWia Cy-
JIOYMHCTBA, HIX Ti, 110 NepeadadeHi LHUBIJIbHUM IMpolieCyaJbHUM 3a-
KOHOM YKpaiHU.

OkpemMo BapToO 3yNMUHUTUCHL HAa BUMO3i MpO MpaBUJIbHE Tayma-
YEHHS CYJOM TOJIOXEHb 3aKOHY TpU Moro 3actocyBaHHi. [IpaBuiibHe
TAyMayeHHS HOPMM 3aKOHY O3Hauya€ BipHe (TOOTO Take, IO BiIMOBi-
Jla€ 3aAyMy 3aKOHOMAaBILIsI, OYKBi Ta OyXy 3aKOHY) BU3HAYEHHS CYIOM
XapakTepy, o0CsTy Ta CTPOKiB peasizallii IIpaB Ta 000B’SI3KiB Cy0’ €K~
TiB MPaBOBIAHOCHUH, IO € MPEAMETOM CYIOBOTO PO3IJISAY.

OCHOBOIO [JISI TPAaBUJIBHOTO TJIYMA4YeHHSI CYJAOM HOPM 3aKOHY €
BpaxyBaHHSI HUM TIOJOXEHb CYIOBOi MpaKTUKU: pilieHb KoHCTHU-
tyuiitHoro Cyny Ykpainum, mocraHoB [lnenymiB BepxoBHoro Cymy
VYkpainu Ta Bullioro crneuiaiizoBaHOTo cyay YKpaiHU 3 po3mIsiay LU-
BUIbHUX Ta KPUMiHAJIBHUX CIIPaB TOIIIO.

IIpaBuiabHEe 3acTOCYBaHHSI CydaMyd HOPM MaTepiaJibHOIO IIpaBa,
BUXOJSYM 3 MPUHIUITY NMPaBOBOI BU3HAYEHOCTI, O3HAYa€ 1Ie ¥ Oof-
HaKoBe 1X 3aCTOCYBaHHS BCiMa CydaMW, MiJ SKUM CJif pO3yMiTH, 30-
KpeMa:

— OIHAKOBE TJIYMAyeHHS CyJaMHW 3MIiCTy 1 CYTHOCTI MpaBOBUX
HOPM;

— OJIHAKOBE 3aCTOCYBaHHS TMpaBWJI KOHKYPEHIil MpaBOBUX HOPM
IIpYA BUPIIIEHHI KOJJi3iii MiX HMMM 3 ypaxyBaHHSIM IOpUIUIHOI
CWIY LIMX IIpaBOBUX HOPM, a TaKOX ix Hdil y yaci, mpocTopi Ta 3a
KOJIOM 0ci0;
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— OJHAKOBE BU3HAUEHHS MpeaMeTa PeryJloBaHHS MPaBOBUX HOPM;
— OJIHAKOBE 3aCTOCYBaHHS MpaBWJI aHAJIOTil MTpaBa UM 3aKOHY y ITIO-

IiOHMX ITPaBOBITHOCHHAX.

OpHuM i3 3aco0iB 3a0e3meuyeHHs] OMHAKOBOIO 3aCTOCYBAaHHS CY-
JaMJd HOPM MaTepiaJbHOIO Ta IIPOLECYyalbHOTO IIpaBa € MpaBOBi MO-
3U1lii, BUKJIaJAeHi y IpaBoBUX BUCHOBKax BepxoBHoro Cyny. Tak, Bia-
nosigHo 10 4.4 cr. 263 LIIK Ykpainu mpu Bubopi i 3acTocyBaHHi
HOPMHU MpaBa 10 CIIPHUX IMPaBOBiIHOCUH CYyJ BPaXOBYE BUCHOBKU
IIOI0 3aCTOCYBAaHHS BilMIOBIIHWX HOPM ITIpaBa, BUKIAACHI B ITOCTa-
HoBax BepxoBnoro Cymy.

OkpeMo HeoOXiTHO 3yMMHUTHCh Ha 3aCTOCYBaHHI CyTaMM aHaJIorTii
3aKOHY Ta aHaJIOTil IpaBa SIK CKJIAdOBiii 3aKOHHOCTI. fIK cmpaBen-
nuBo Bim3HauuB B. A. Kocoll, e1MHO MpaBUJIBbHOIO PillleHHSI Y KOH-
KpEeTHil crpaBi 3aKOH 4acTO MOXe I He BM3HauyaTu, ajie MpaBoO TakKe
pimreHHs1 MicTuth'. ToOTO 3aKOH HE MICTUTH BiIMoBigeil Ha BCi MHU-
TaHHSI CYCHIJIBHOTO XWTTS, TOMAi SIK ITPaBO TaKi BiMOBiAlI Ma€ 3aBXIM.
OueBUIHO, caMe TaKOi MO3UIlii JOTPUMYIOTbCS M BigOMi LIMBiTiCTH
€. O. Xapuronos ta O. I. XapuroHoBa, BKa3ylouM, 110 BECTU MOBY
Mpo TpOrajvMHU B MpaBi HEKOPEKTHO, OCKiJbKM B IpaBi HE MOXe
OyTH HEMOBHOTHM MPABOBOIO pETryJlIOBaHHS, a BOHA MOXE iCHYyBaTu
JIMIIIE y 3aKOHOAABCTBI, OTXKe OUIbII KOPEKTHO, Ha TyMKY HAyKOBIIiB,
CTBEPIXYBaTU TPO iCHYBaHHS IMPOTaJvH y LIUBiILHOMY 3aKOHOMIAB-
ctBi?. CaMe Ha MOAOJaHHS TaKMX IPOTaJWH ITiJ Yac BUPIIIEHHS 1IU-
BUILHOI CIpaBM MO CYTi i CIIpSIMOBaHE 3aCTOCYBaHHS CYIOM aHaJIOTil
3aKOHY Ta aHaJoTil Mmpasa.

BignosigHo mo 4. 10 ct. 10 IIITTK Ykpainu 3a00poHSIETBCS BiiMoOBa
Yy pO3IJIsiii cipaBu 3 MOTMBIB BiJICYTHOCTi, HETIOBHOTU, HEYIiTKOCTI,
CYIIEpEUYIMBOCTI 3aKOHOJABCTBA, IO PETYIIOE CIipHI BiZHOCHHH, a
OTXe y BUIIAJKY SIKIIO CIIipHi BiTHOCUHM HE BpETryJbOBaHi 3aKOHOM,
3aCTOCYBaHHS aHAJIOrii 3aKOHY UM aHaJorili mpaBa — Ili¢ HE JIMIIE
MpaBo, a i 00OB’SA30K CYY.

BoaHouac SKIIO MOXIUBICTh CyIy 3aCTOCOBYBAaTU aHAaJIOTil0O Ma-
TEPiAIbHOTO 3aKOHY Hi B KOTO HE BUKJIWKAE CYMHIBY, TO 3 HasBHIiCTIO

! Kocoii B. A. Onpenenenue cyneiickoro yeMotpenust // CoBpeMeHHOe IpaBo.
2012. Ne 8. C. 113.

2 Xapumonos €. O., Xapumnosa O. I. «IIporaiuHu» y LMUBIJILHOMY 3aKOHOIAB-
CTBi Ta iXHE TMOMOJIAHHS Y TpOlIeci IOPUCAUKIIIIHOI misutbHOCTI // LluBinbHE cy-
JIOYMHCTBO Y CBITIIi CynoBOi pedhopMu YKpaiHi: MaTepiaay MiXHap. HayK.-IpakKT.
koH®. iM. FO. C. YepBonoro (Omeca, 18 rpya. 2015 p.). Omeca, 2015. C. 11-12.




62 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

B Cy/y MpaBa 3aCTOCOBYBaTH aHAJIOTiI0 MPOIIECYaTbHOTO 3aKOHY 3To[I-
Hi He Bci HayKoBli. BTiM, ocTaHHIM 4acoMm Bce OLJIbIIIE aBTOPIB CXO-
ISThCS Ha AYMII IIpO HEOOXigHICTh BM3HAHHS 3a CYIOOM IIpaBa 3a-
CTOCOBYBAaTH aHAJIOTi0 MpollecyaabHOTo 3akoHy. Hampuknan, O. Py-
0J1s1 MOIIyCKA€ 3aCTOCYBaHHSI CydaMM aHAaJIOTii IpoliecyajJbHOIro 3a-
KOHY, BUKJIIOYAIOYM JIMIIIE€ MOXJIMBICTH 3aCTOCYBaHHS 3a aHAJOTi€l0
npouecyaiapuux cankuii'. O. 1. KocapeHko HaBiTh Harojsirac Ha He-
00XiTHOCTi 3aKOHOIABYOTO 3aKPillJIEHHS MpaBa Cydy 3aCTOCOBYBaTHU
MpolieCyaabHy aHaJIOriio?.

HesBaxatoun Ha cyBOpY Ta JOCUThH JAETaJIbHY periaMeHTallilo Hop-
mamu HTTK VkpaiHu mopsiaky posrjisay Ta BUPIlLIEHHS LIMBUIBHUX
cmpaB, BCE X 4ac BiI 4acy Ilepel CyIOoM IIOCTAalOTh ITMTAaHHS IIPOIie-
CyaJIbHOTO XapaKTepy, IpsIMO HE BPeryJbOBaHi HOpMaMM LIMBLILHOTO
MPOLECYaJbHOIO 3aKOHOJABCTBAa, OJHAK BOHU BCE OIHO MOTPEOYIOTh
BUPpILIEHHsI, OCKIJIBKM BiJl IIbOTO 3aJIeKUTh peajli3allis IIpaB Ta 000B’-
SI3KiB YYaCHUKIB TIPOIIECY, SIKi MpOlleCyaJbHUM 3aKOHOM Iepeadaye-
Hi. B Takux Bumaakax cym, xoda il 00epeHO, BCE X TaKU Ma€ MPaBO
3aCTOCOBYBATH aHAJIOTiI0 MPOLECYaTbHOTO 3aKOHY (HAIlpuKJai, Y BU-
MaaKy 3aCcTOCYBaHHS HACIIIKIB HESIBKU B CYIOBE 3acimaHHs mo3uBada
0 BUMAOKIiB HESIBKU B CYIOBE 3acimaHHS TPEThOi 0cOOM, sIKa 3asiB-
JISIE CaMOCTIHI BUMOTH IIOJO0 TpeAMeTa CIIOpY?®; 3aCTOCYBaHHS I1O-
JIOXeHb CT. 5 3akoHy YkpaiHu «IIpo cymoBuii 30ip» IpoO 3BiIbHEHHS
Big cymoBoro 300py Mo3uBayiB y cIipaBaX IpPO CTITHEHHS 3apoOiTHOI
IUTATA Ta ajJiMEHTIB IO BUNAIKIB Ipea’ IBJICHHS BiINOBIIHNX BUMOT
Yy HaKa3HOMY TIpOBaIKeHHI Tomo). XapaKTepHUM IPHUKIIAIOM 3a-
CTOCYBaHHSI aHAJIOTil MPOLIeCyaJbHOIO 3aKOHY € YXBaJla CyIOBOI Ia-
JIaTu y LUBUIbHUX cripaBax BepxoBHoro Cyay Ykpainu Big 27 TpaBHs

! Pybas O. AHaiorist 3aKOHY Ta aHAJIOTisI IIpaBa B LIMBLIBHOMY Ipoleci YKpaiHu
// AKTyanbHi npobjseMu nepxasu i mpasa. 2011. Bum. 58. C. 395.

2 Kocapenko O. 1. TIpoGaemMu aHaiorii B KOHTEKCTI peopMyBaHHS LIUBLILHOTO
cymounHcTBa // BicHuk Akanmewmii amBokatypu Ykpainu. 2010. Ne 2. C. 186.

3 Yxeasa PiBHeHCBHKOro Michbkoro cymy PiBHeHChKOI o6iacti Bim 17 4yepBHS
2015 poky y cmpaBi Ne 569/15915/14-u. URL: http://www.reyestr.court.gov.ua/
Review/45656947; Vxeasa SIBopiBchbkOTO paiioHHOTrO cymy JIbBiBCbKOi 0GsacTi
Bin 7 tpaBHs 2015 p. y cnpasi Ne 2-222/11. URL: http://www.reyestr.court.gov.
ua/Review/44028772.

* Yxeana CMIiNIHCHKOTO MiChbKpailoHHOTO cyny Bim 14 ciuns 2015 poky y cripasi
Ne 703/165/15-u. URL: http://www.reyestr.court.gov.ua/Review/42288553; Vxsa-
saa 3apiuHoro paitoHHoro cyny M. Cymu Bin 25 nucromana 2015 poky y crnpasi
Ne 591/8197/15-u. URL: http://www.reyestr.court.gov.ua/Review/53761781.
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2015 poky y cmopaBi Ne 6-661115. Konerisa cynnis BepxosHoro Cynmy
Vkpainu B CBOilf yXxBaJi 3a3Haumiia, 110 IIPaBO OCOOM IIOJAO BiIMOBH
BiIl ITO30BY, alle/sIIiitHOI Ta KacalliliHOiI cKapr IlepemndadeHo Ha Bif-
MOBiMHUX CTamisIX LMUBUIBLHOTO IIpouiecy. Ocoba, sIKa mopaja 3asiBY
npo neperisan BepxosHum Cynom YkpaiHu yxBalu Cydy KacalliiiHOI
IHCTaHIIil, TaKOX He Mo30aBJieHa MpaBa BiIMOBMUTHCS BiJ TakKoi 3a-
sIBM, peajiizallisl IIpaBa Ha BiAMOBY BiI 3asBW Mpo Mneperisa Bepxos-
HuM CynoMm YKpaiHM CyaoBOTO pillleHHS MiJIsira€ peryaioBaHHIO 3a
aHajoriero 3akoHy'. Ilpu boMy B yxBaji 3p0o0JIeHO MOCUJIaHHS Ha
cT. cT. 205, 354, 360-3 LIITK Yxpainu, YMHHUX Ha MOMEHT PO3IJISIAY
CMpaBy CyIOM, XOJIHA 3 SIKMX HE MiCTuJa MpaBa 3asBHUKA BiIMOBU-
THCH BilI 3asIBU IIPO IIeperyisia cygoBoro pimeHHs BepxoBHuMm Cymom
VYkpaiHu Ta HacJigKiB TakKoi BiIMOBH, IO HiMICHO CBiIYUTH PO 3a-
crocyBaHHs1 BepxoBHuM Cynom YKpaiHu aHaOrii MpoliecyalbHOro
3aKOHY?.

TakyuM 4MHOM, MOXHa 3pOOUTH BMCHOBOK, IO BUMOIa 3aKOH-
HOCTi CTOCYETBHCS BCiX 0€3 BUHSTKY CYHOBUWX pIIIEHb B LIUBiIIBHOMY
Mpolieci He3aJlexkHO Bif (hopMU iX BUpaxkeHHs (pillleHHs, yXBaja, Io-
CTaHOBa, CYIOBUU Hakas).

Ilin 3aKOHHICTIO CyZOBOIrO pillleHHS HEOOXiZHO PO3YMITH Take
TEXHIKO-IOpUINYHE MPaBWIO (CTaHIAPT), IO IPYHTYEThCS Ha MPUH-
LIMIaX BEPXOBEHCTBA IIpaBa Ta 3aKOHHOCTI IMBUILHOIO CYIOYMH-
CTBa, i nependavyae MpaBUJIbHE 3aCTOCYBAaHHS CYAOM IIiJ 4ac yxBa-
JICHHSI pillleHHS MaTepialbHUX HOPM 3aKOHOJAaBCTBa, a TAKOX TOY-
He JOTPUMAaHHS Ta MpaBUJIbHE 3aCTOCYBaHHS IpoliecyaJbHUX HOPM
3aKOHOJABCTBA, a Y BUIIAJAKy BiICYTHOCTI TaKUX HOPM 4u iX aedek-
THOCTI — ajieKBaTHe (DaKTUYHUM OOCTaBUHAM CITpaBU 3aCTOCYBaHHS
CYIOM aHaJoTil 3aKOHY 4M aHaJorii mpasa’.

Hpyroio BaxKJIMBOIO BUMOTOIO, sIKa MpPea’SIBISETbCA A0 KOXHOIO
CYJOBOTO PillIEHHS, HEe3aJeXHO Bil opMu HOro BUKJIANEHHS, € O0T-

! Yxeana cynoBoi majatv y NMBIIbHUX clipaBax BepxoBHoro Cymy YkpaiHu Bin
27 tpaBHs 2015 poky y crnpaBi Ne 6-661115. URL: http://www.reyestr.court.gov.
ua/Review/44508140.

2 Anopornoe 1. B. 3acTocyBaHHSI aHAJIOTII IIPOLIECYaIbHOTO 3aKOHY ITil Yac yxBa-
JIGHHsI CyI0BOTroO pillieHHs // MeTomosoriuHi 3acaay BIOCKOHAJIEHHS LIMBLILHOTO
MpolIeCyaIbHOTO TMpaBa: Marepiaau MixXHap. HayK.-TPakT. KoHG. 10 150-piqus
Bing mHg HapomkeHHs €. B. BackkoBchkoro (Omeca, 8 kBiT. 2016 p.). Oneca, 2016
C. 30-32.

3 Andponoe I. B. 3aKOHHICTh CyIOBOIO PillIEHHS Y LMBLIBHOMY Mpolieci YKpa-
inm // TlpaBoBa nepxasa. 2016. Ne 21. C. 101—108.
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pyHTOBaHicTh. CaMe OOIPYHTOBAHIiCTb CYIIOBOrO pillleHHSI € 3aropy-
KOIO0 TIPaBWJILHOTO BM3HAUEHHS CylIOM OOCTaBUH CIpaBU, BU3HAYEH-
HS BiINOBiZHMX iM IPaBOBIZHOCHUH Ta OOpaHHS CyJOM IIPaBOBOI HOP-
MM, SIKa TiUISITa€ 3aCTOCYBAaHHIO caMé 10 1MX OOCTaBMH.

bynyyu pi3zHOBUIOM MHpPaBO3aCTOCOBHOI HisIBHOCTI, CyIOBe IIpa-
BO3aCTOCYBaHHsI OOOB’SI3KOBO mependaya€ BCTAHOBICHHS CYIOM
(hakTUYHOI OCHOBM CIpaBU SIK 0OOB’SI3KOBMI eTan MpaBO3acTOCOB-
HOI JisSUTBHOCTI cyay, Mpo 110 HEOJHOPA30BO HAroJoLIyBajaocs B I0pHU-
IWYHIN JTiTepatypi'.

YxBajleHHs CyAOBOrO akTa 3aBXIW MOBMHHO IPYHTYyBaTUCS Ha
BCTaHOBJIEHUX CYJIOM OOCTaBMHax cripaBU. ToMy OyIb-sIKUI aKT Cymdy
B LIMBUILHOMY IIPOIIeCi, He3aJexKHO Bim IIpoliecyanabHOl (hopMuU Horo
BUpaXXEeHHsSI, Ma€ OyTU He JIMIle 3aKOHHMM, a i1 oOrpyHTOBaHUM. SIK
cnpaBeminBo Bin3Hadae T. B. CaxHoBa, BUMora oOIpyHTOBaHOCTI Xa-
pakTepu3ye NOOPOSIKiCHICTh CyIOBOTrO ITi3HAHHS Ta WOro ITiICYMKiB,
BimoOpaxXeHUX y cyaoBoMy pillleHHi. Cya He MOXe MpaBUJIBHO pealli-
3yBaTU MpPaBO3aCTOCOBHY (DYHKIIi0O Oe3 MpaBUJIbHOTO BCTAHOBJIEHHS
00CTaBMH, 110 € MPEAMETOM CYIOBOTO MpaBo3acTOCyBaHHS. B 11b0-
MY CEHCi OOI'DYHTOBAHICTh CyJOBOTO PillleHHS € (DyHIaMEHTOM IOro
3aKOHHOCTI?.

V npoluecyanbHiil Teopii BUANSAIOTh MPAaBUIbHICTh CYIOBOTO pi-
IIEHHS 3 TOYKU 30py IIpaBa (3aKOHHICTb) Ta MPaBUJIbHICTh 3 TOYKU
30py ¢akTiB (00TpyHTOBaHiCcTh). CaMe K MPaBUIbHICTb CYIOBOTO pi-
IIeHHS 3 (haKTUIHOTO OOKY OOTpYHTOBaHicTh BuU3HayawoTh B. B. Ko-
Mapos T1a I1. I. Paguenko?.

Ockinbku cynasi He OyB yYaCHMKOM TIOfili Ta cripuiiMae iH(bop-
Mallito Tpo OOCTaBUHM CIIPaBU PETPOCIIEKTUBHO, 3 Pi3HUX IXepe,
BUHUKAE MUTAaHHSI, HACKIJIbKY ITOBHUM Ma€ OyTU 3HAHHS CYIAi Ipo
00CTaBUHM CTpaBU, 1100 yxBajJieHe HUM pillleHHsI MOXHa OyJio BBa-
XaTh OOIPYHTOBAHUM.

' Mosuan B. B. 1o npo0GieMHUX MWTaHb IIPOSIBIB Cyd0BOI Biagu y cdepax
MPaBOTBOPYOCTi, MTPABO3aCTOCOBHOI i MPAaBOOXOPOHHOI AisiIbHOCTI // BronereHb
MinictepctBa roctutii Ykpainu. 2013. Ne 4. C. 19; O6wemeopemuueckas 1opu-
crnpylaeHUMs: yueo. Kype: yueoHuk / mox pen. FO. H. O6oporosa. Onecca, 2011.
C. 239.

2 Caxnosa T. B. Kypc rpaxkIaHCKOro Ipolecca: TEOpeTHYeCKre Hayaja M1 OCHOB-
Hble MHCTUTYTH. Mocksa, 2008. C. 438.

3 Kypc umBinbpHOro mpotiecy: miapyduuk / B. B. Komapos, B. A. biryH, B. B. ba-
paHkoBa Ta iH.; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 632.
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B Teopil UMBIIBHOTO MPOILECYATLHOTO TIpaBa IJisi BU3HAYECHHS
HEOOXiHOTO CTYIeHs JOCTOBIPHOCTI Ta MOBHOTU BCTaHOBJIEHHS CY-
oM OOCTaBUH CIIpaBM, AOCTIAXEHUX NOKa3iB, 110 3yMOBJIIOE TIpa-
BUJIBHICTh BUCHOBKIB Cyay IIPM YXBajJleHHi TOTO YM iHIIIOTO CYIOBO-
ro pilleHHs, B IOPUAMYHIN JIiTepaTypi BUKOPUCTOBYIOTHCS TaKi Ka-
Teropii, IK «00’eKTMBHA (MaTepiajibHa) iCTUHA» Ta «CymoBa (IOpu-
In4Ha, ¢opmajibHa) icTuHa». BkazaHi kaTeropii xapakTepusyrTb
MPUHIIMIOBO Pi3Hi MiAXOAW A0 PO3YMiHHS BUMOTM OOI'PYHTOBAaHOCTI
CYIOBOTO pIIllICHHS.

KnacuuHa Hayka LIUMBiJIBHOTO MPOLECYaIbHOTO TTpaBa BUXOAMUTH 3
(hopManbHOI iCTUHU K IXKepesia OOIPYHTOBAHOCTI CYJIOBOTO PillleH-
Ha. Ak nucaB B. M. TopaoH, cymoBe pillleHHSI MOXe OyTH HajJeKuM
Bim ictuHu. OgHaK MipKyBaHHS MPaKTUYHOI HEOOXiZHOCTI JaBHO BXe
3MYCUJIM 3aKOHOAABIIIB HaJgaTHU MepeBary CTiKOCTi Ta BU3HAYEHOCTI
LIMBUIBHUX MPaBOBIZHOCUH 3a YMOBM Jivie (OpMajbHOI iCTUHM CYy-
JIOBUX pillleHb TOMY CTaHy MPaBOBOTO TMOPSIKY, KWl Mir OU cTaTu
pe3yabTaTOM HECKiHYeHHOTO BiMIIYKyBaHHSI iCTUHW MaTepiallbHOi!.
dopManbHa iCTHHA BBAXKA€ThCS HEOAMIHHOIO O3HAKOIO 3MarajbHOI
MOJIeJli LIMBUILHOTO IIPOLIECY.

IIpuHuun o0’exTUBHOI (MaTepialibHOI) ICTUHM MOXe OyTU BHU-
KOpPUCTAaHUM MpU BU3HAYEHHiI OOIPYHTOBAHOCTI CYIOBOIO aKTa y BU-
MajKy, SKIO CyA HaJiJleHUH MOBHOBaXEHHSIMU 3MiMCHIOBATU BJacHE
po3ciinyBaHHsI OOCTaBMH CIIpaBM (a OTXE€, XapaKTepHUM IS CITiI-
4yoi MoJeJli CyA0oBOro Ipolecy). 3a JaHOTO KPUTEPilo pillleHHS Cydy
BBaXKa€eTbCsl OOIPYHTOBAHUM JIMIlIe Yy BUMAAKY, SIKIIO Cya 3i0paB Io-
CTaTHBO JOKa3iB, MO0 Ha IiX IiACcTaBi MOXHa OyJIO0 3pOOMTH abCOJIOT-
HO IOCTOBipHMI BMCHOBOK IIPO HAasSBHICTh YM BiICYTHIiCTh BCiX 00-
CTaBMH, 1110 MalOTh 3HAYEHHS IS BUPILIEHHS CIpaBU.

Came maHuii KpuTepili JOMiHYBaB y IOpUAWYHI JliTepaTypi pa-
JISTHCHKOTO Mepiony MpU XapaKTepPUCTUILI OOIPYHTOBAHOCTI pillleH-
Hs cyny. losioBHaA Te3a, sKa MOKiaaajiacss B OCHOBY AaHOTO IMiIXOMY,
3BOAMIACS IO TOTO, IO MeTa HisSNIbHOCTI Cyay — BCTAHOBJICHHSI Ma-
TepianbHOI icTmHKUZ. Y 3B’43Ky i3 muM, Hanpukian, M. I ABIIOKOB
3a3HayaB, 110 00OB’SI30K CyAy 3HAXOAUTU iCTMHY y CIpaBi OTPUMYE
CBili KOHKPETHHUI BUpa3 y BUMO3i OOIPYHTOBAHOCTI CyJJOBOTO pillleH-

! Jopdon B. M. Vicku o npusHanuu. SApociasinb, 1906. C. 147.
2 Bouuunckuii A. 4. Teopust cyneOHBIX JOKA3aTeJIbCTB B COBETCKOM IpaBe. Mo-
ckBa, 1941. C. 115.
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Hs1. OOTpyHTOBaHICTIO pillleHHsI, Ha AyMKY M. I. ABniokoBa, € Bif-
MOBIJHICTb BUCHOBKIB Cyay MpO OOCTaBUHM CMpaBU AiiICHUM B3a-
€MOBITHOCHHAM CTOpiH'.

Bumora oOrpyHTOBAaHOCTI CyZOBOTO pillIEeHHS, SIK i BUMOTa MOro
3aKOHHOCTI, BKadyBaB M. b. 3eiimep, BUILUIMBA€E 3 TOTO IIOJIOXKEHHS,
IO CYAOBE PIlLIEHHS € AKTOM CYLY, L0 BCTAHOBJIIOE 00’ €KTUBHY iCTHU-
HYy y crpaBi’.

Ha nymky O. I1. KneiitHmMaHa, 0OOTpyHTOBaHIiCTh CYAOBOIO PillIeHHS
O3Hayae€, 10 BUCHOBKM Cyday Mpo (pakTU4YHi OOCTaBUHU CIIpaBH, IO
MaloTh MpPaBOBE 3HAYEHHS JISI BUPILIEHHS NaHOi CrpaBU, MOBUHHI
cnupaTucs Ha BceOiuHe, MOBHE Ta 00’€KTUBHE MOCIIIKEHHS TiACHMUX
¢dakTUYHUX 0OCTaBUH, TOOTO Ha 00’€KTUBHY iCTMHY 3a JOIIOMOTOIO
BKa3aHMX B 3aKOHi 3aC00iB JTOKa3yBaHHS®,

Ax BimzHauaB M. A. IypBuY, OOIpyHTOBaHICTh pilllecHHS Iepeada-
Yyae JIBi YMOBM: iCTUHHICTb BUCJIOBJIEHOIO B pillleHHi CYIy CYIKEHHS
Ta MOro JOCTOBIpHICTh, TOOTO HOBeAEHICTh. HayKoBelb CTBEPIKYBaB,
1110 HAMOLIbII TTPaBUJIBHUM € BU3HAUYEHHSI OOIPYHTOBAHOCTI pillleHHS
Cymy SIK 3aCBig4eHOI MEepeKOHJMBUMU JOKa3aMU BilIIOBiTHOCTI IIif-
CTaBU pIillleHHS MIHCHUM oOCTaBMHAM CIIpaBH®.

Ha nymky M. A. IypBuua, oOrpyHTOBAHICTb PIllIEHHS Cyoy Hepem-
0ayae Tpu yMOBU: a) B pillIeHHI MalOTh OyTW BMCJIOBJIEHI CYIXKEHHS
IIOAO TMTAHHS TIpO 3AiCHEHHS BCiX IOpUANMYHMX (HaKTiB, IO Mil-
JISITAlOTh 3TiJHO 3 3aKOHOM BCTAHOBJIEHHIO Y JaHili cripaBi; 0) 1 cy-
JDXKeHHSI MaloThb OyTW iCTUHHMMM, TOOTO BipHO BigoOpaxaTy BKa3aHi
¢daxkTn Tak, K BOHU BiZOyJIMCh B 00’€KTUBHINM HiMCHOCTI; B) iCTUH-
HIiCTh BCTaHOBJIEHUX cyAoM (baKTiB MOBUHHA OyTW 3acBimueHa Ha-
SIBHUMU Y CHpaBi Ta AOCITIIKEHUMU CyIOM, TOOTO MepeBipeHUMU Ta
MMePEKOHINBO OIIIHEHNMM HMM JOKa3aMu®.

Bonnouac M. A. [ypBrUY He OTOTOXHIOBAaB OOI'PYHTOBAHIiCTh CY-
JIOBOrO pillleHHs Ta MOTro iCTMHHICTh. ICTMHHMMMU, Ha AYMKY BYe-

' Aedokoe M. I. Cyne6Hoe pemieHue // IpakmaHcKuii mporecc. XpecToMaTus:
yue6. mocodue / mom pen. M. K. TpeymraukoBa. Mocksa, 2005. C. 541.

2 3eiidep H. b. CynebHoe 3acemaHue U CyaeOHOE pellieHUE B COBETCKOM Ipax-
AaHCKOM Tiporiecce: yue6. mocobue. Caparos, 1959. C. 58.

3 Kneiinman A. @. HoBeiilline TeyeHUsT B COBETCKOM HayKe IPaxkIaHCKOTO IPO-
LieCcyaIbHOro IpaBa (o4epku 1o mcropuu). Mocksa, 1967. C. 84.

4 I'ypeuu M. A. Cyne6Hoe peirenue. Teopetnyeckue mmpo6ieMbl. Mocksa, 1976.
C. 87-88.

5 Cogemckuii TpaxxmaHckuii miporiecc: yueoHuK / A. T. Bonnep, M. K. Bopo6beB,
M. A. IypBuy u ap.; nox pea. M. A. Iypsuua. 2-¢ usn. Mocksa, 1975. C. 196.

8 ULBIABHOMY HPOU

a—1-0518Isan

YOo6tp

Po3oin 1. KonyenmyanvHuii noens0 Ha cyoose pitieHHs SK aKm npasocyoos 67

HOTO, MOXXHa BBaXXaTW JIWIIIE Ti PIllICHHS, SIKi € OJHOYACHO i 3aKOH-
HUMMU i o0rpyHTOBaHUMU. OOrpyHTOBaHe pillleHHs, nucaB M. A. Typ-
BUY, MOXe OyTM He3aKOHHMM, ajie BOHO He Oyne B TaKOMY BMIIAIKY
icTuHHUM .

BcranoBnenns ictunu I1. SI. TpyOHIKOBUM pO3IISOagocs sSK He-
00XigHa yMOBa IPaBOCYIHOCTI CyIOBUX PillleHb, SIKi I'PYHTYIOThCS Ha
dakTax, NMpaBUIbHICTh BUCHOBKIB IIPO $IKi HE NMOBMHHA BUKJIMKATHU
OyIb-sIKMX CyMHiBiB2. fIK 00’€KTUBHY iCTUHHICTh BUCHOBKIB CYIy IPO
(hakTUYHiI OOCTaBMHU CIIpaBU OOIPYHTOBAaHIiCTb CYIOBOTO PillIeHHS
posmsimas B. H. Ilernos?.

HageneHi Touku 30py HayKOBIIiB CTOCYIOTbCS JIMIIIE OAHI€ET 3 (hopMm
CYIIOBUX pillleHb B LIMBUIBHOMY IIPOILIECi — PillleHHS Cydy, SIKUM 3a-
KIHYYEThCS CYOOBUM PO3IISIA i BUPIIIYETHCS IO CYTi LIMBiIbHA CIIpa-
Ba. OMHaK BOHM HAOYHO XapaKTEPU3YIOTh MOTJSANA PAASHChKUX BUe-
HUX-TIPOLIECYATICTiB HA CYTHICTh KaTeropii oOrpyHTOBaHOCTi Cy1IOBOTO
pillleHHs Ta 11 TiCHUI 3B’SI30K 3 MPUHLIMUIIOM 00’ €KTHUBHOI iCTUHMU.

B cydacHiil Haylli IMBIABHOTO TPOIECYATbHOTO IIpaBa 3 OTJSAY
Ha TIOCWJIEHHS 3acaay 3MarajbHOCTiI BCe YacTillle MUILYTh MPO BTpa-
Ty aKTyaJbHOCTi TIPUHLMUIIOM 00’€KTUBHOI icTiHU. Ha mpaxktuui 3a-
CTOCYBaHHS IIpaBa MOXHAa JOCITTUA 3HAHHS, SIK€ MOXHA KBaJi(iKy-
BaTU JIMIIE K BimHOCHY icTuHy, BKasye O. H. AkpaGosa*. OgHak 3a-
JIMIIAIOTHCI W MOro NMPUXUIbHUKMU.

HeictunHicTh akTa cymoBoi Biaagu, nuine E. YecoBchbKoii, SKIIO
BOHA BU3HAETHCSI HABITh TEOPETUYHO, IMiAPUBAE OCHOBHI YCTOI IOpHC-
JUKIIHHOTO TMpOoLieCcy, HeTaTUBHO BIUIMBAE Ha aBTOPUTET CYIOBOi CH-
CTEMU®,

ITorane Te mpaBocynsi, siKe OOMEXYE CBOi 3aBIAHHS NOCSTHEH-
HsIM (OpMaJbHUX PE3YIbIaTiB, TaKe MOJOXEHHS I'PaHUYUTh 3 CBiIO-
MUM JOMylIeHHIM HenpaBocyqid. Cyn MOBUHEH BCTAHOBUTU IMPABO

' I'ypeuu M. A. CyneGHoe peiurenue. Teopetnueckue mmpobieMbl. Mocksa, 1976.

2 Tpy6uukoe II. 4. Bonpockl TpaxkIaHCKOTO IIpoliecca B IpakTHKe BepxoBHOro
Cyna CCCP. Mockaa, 1979. C. 144.

3 Ileenoé B. H. 3aKOHHOCTb 1 0OOCHOBAHHOCTh CyIE€OHOIO pEIIeHUs 110 Ipax-
IaHCKo-TipaBoBoMy cropy. HoBocubupck, 1958. C. 56.

* Akpabosa O. H. TlpyHUMI KOHKPETHOCTH MCTUHBI B IIPUMEHEHUHM IipaBa //
AxXTyanbHi ipobsemu aepxaBu i mpaBa. 2013. Bum. 69. C. 45.

5 Yecogckoii E. JleiicTByeT Iy MPUHLMII OOBEKTUBHON MCTUHBI B TPAXKIaHCKOM
npouecce? // Poccuiickasa roctuuus. 2001. Ne 5 URL: https://www.lawmix.ru/
comm/6150.
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IilicHO icHYyIo4e, a He (opManbHe mpaBo. DopManbHa icTHHA € (iK-
1[i€l0 iCTUHU, SIKa TIPUKWMAETHCS 3a TaKy MPUIIMCOM 3aKOHY — IpU
HEMOXJIMBOCTI 200 KpaliHbOMY YCKJIaAHEHHi PO3KPUTTS MaTepiasib-
Hoi ictuHu. [lomiOHe IOJIOXKEHHST HOITyCTHME JIMILIE B PiIKiCHUX BU-
HSTKOBMX BUMAOKax, ajie He MOXE CIyryBaTHU IIiICTaBOIO OpraHizallii
MPOLECY SIK COLiaJIbHOTO iHCTUTYTY, HE MOXE CIyryBaTu (pyHIaMeH-
TOM BiJIpaBieHHS MpaBocyaas. B TakoMy BUMaaKy BCTAHOBJIEHHS
MIIICHO iCHYIOYOro TpaBa, MpaBWIbHE PO3ITi3HAaHHS MpaBa MoXe OyTh
JINIIIE BUITAIKOBUM Pe3yJbTaTOM CydIOUYMHCTBA.

Akio opraHizailisi Tpoliecy B MO3UTUBHOMY TpaBi Ti€l UM iHILIOL
JlepXaBU T1030aBJIsIE CYA MOXJIMBOCTI BCTAHOBUTH MaTepiajibHy iCTU-
Hy Ta OOMeXY€ 3aBHAHHS Cydy IOCSATHEHHSIM iCTUHU (popMaJbHOI —
3HAYUTh B LIili AepxKaBi HENpaBUJILHO OpraHi3oBaHE MpaBOCYAIs i
Mpolec BUMAarae cepio3Hoi pedopmu, aje 11e He O3Hayae€, 110 TakK
i Mae OyTH, IO OYIb-SIKMI MpPOILEC 3a CBOEID CYTTIO OOMEXYEThCS
BCTAHOBJIEHHAM (POpMaIbHOI iCTHHU'.

BTiM, TTOm00a€eThCs 1Ie KOMYCh UM Hi, a BCTAHOBUTU 00’ €KTUB-
Hy iCTMHY y KOXHiil 06e3 BUHSTKY LIMBiJIbHil CIpaBi, XXOPCTKO H0-
TPUMYIOUMCH 3MarajlbHUX 3acaj CyJOYMHCTBA, HEMOXJIUBO. Pi3HU-
I MiX CIiT4YMM Ta 3MarajbHUM IIPOLIECOM 3HAYHOIO MipoOIO IIpo-
SIBJIIEThCS Y BUITAKy BUPILIEHHS MUTAHHS MPO T€, K MOBUHEH Ii-
SITU Cy[ Y pa3i HEOOCTaTHOCTI HalaHUX CTOpPOHAMM AOKa3iB Ha ITiJI-
TBEPAXXEHHS MEBHOI IOPUAMYHO 3HAUYMMOI OOCTaBUHM CHpaBu. Y
clliTyoMy IMpolieci, MeTOI SIKOTO € BCTAHOBJIEHHST 00’ €KTUBHOI (Ma-
TepiajJbHOI) iCTUHU, Ha CyJ TMOKJIAAa€eThcsl 000B’SI30K 3i0paTu mo-
JaTKOBi J0Ka3M, SIKUX HE BUCTaya€ IJs BCTAHOBJIEHHSI 00CTaBMH
CrIpaBU TakK, K BOHW iCHYBaJIu y AilicHOCTI. JIuilie Take pillleHHSs
BBaXXaTUMEThCSI OOIPYHTOBAaHMM B YMOBaX CJIiI40i MOJIEJi CyIOBO-
ro mpouecy. B 3maranbHOMYy IIpolieci y BUMIAAKy HEIOCTAaTHOCTI HO-
Ka3iB cyl MOBUHEH KOHCTAaTyBaTU HEBUKOHAHHS BiAINIOBiIHOIO CTO-
POHOIO 00OB’SI3KY MOKa3yBaHHS Ta YXBaJWTU DPillICHHS 3aJieKHO Bil
po3mnoniny o00B’sI3KiB ToKa3yBaHHSI MiX CTOpOHaMu (BiAMOBUTHU Y
3aJ0BOJICHHi BUMOTH TOTO y4yaCHMKa CIpaBU, Ha SIKOTO IOKJIalaB-

! Pasanoeckuii B. A. EqunctBo mpouecca // IpaxmaHckuii mporuecc: XpecTo-
Matusi: yueb. mocodbue / moa pen. M. K. TpeymHukoBa. Mocksa, 2005. C. 123;
Hlamwypun JI. JI. K Bompocy 0 3aKOHHOM U CHpaBeJIMBOM CYAeOHOM pelleHUU
B COCTSI3aTeJIbHOM TMpolecce B cdepe rpaxaaHCKON IOPUCAUKLIWW: TeopUs WU
MpakThKa // AKTyajabHble BOMpochl HayKu u mpaktuku. 2010. Ne 6. C. 26.
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cd TArap JOKa3yBaHHS i KM He HaJaB Cydy JOCTAaTHBO IOKa3iB
Ha OOTpyHTYBaHHS BJacHOI BUMOTIHM). BHaciimok Lboro cyn BcTa-
HOBJIIOE TaK 3BaHy CynoBY (IopuauuHy, opMmasibHy) icTUHY. ToOTO
o0CcTaBMHA BBAXXa€ThCS TAaKOlO, IO HE iCHyBajla, OCKIJIbKM ii iCHY-
BaHHS He OyJIO HaJeXHUM YMHOM JIOBEAEHO B Cyli. B 3MarajibHOMY
MPOLIECi CylOBe DillleHHS, sIKe IPYHTYEThCS Ha TaKili CymoBilt icTu-
Hi, TaKOX BBaXKa€TbCsl OOIPYHTOBAHUM.

¥ Benuko6puranii Ta CIIA, ne TpaguiiiiHO TTOTYXKHOIO € 3acana
3MarajbHOCTi CTOPiH Ta IIMPOKO BUKOPUCTOBYETHCS CYA MPUCSK-
HUX, IJI XapaKTePUCTUKU MOBHOTU Ta JTOCTOBIPHOCTI BCTaHOBJEHHSI
CyooM OOCTaBHMH CIIPaBU 3aCTOCOBYETBHCSA KaTeTOPisT «CTaHmApT HO-
KazyBaHHs». CamMe 3 BUKOHAHHSIM II€BHOTO CTaHIAPTy MOKa3yBaHHS
OB’ SI3YETHCSI BCTAHOBJIEHHSI CYIOM OOCTaBUH CIpaBu, TOOTO BCTa-
HOBJIEHHSI (pOopMaJIbHOI iCTUHM y CHpaBi.

HaiiBuiym ctaHmapToM JOKa3yBaHHsS € CTaHAApT «I103a PO3yM-
HUMM CYMHiBaMU», SIKUil € BUSHAHUM CTaHAAPTOM y KpPHUMiHaJIbHO-
My Cymo4yuMHCTBI'. JlaHuii cTaHgapT JOKa3yBaHHS BHKOPHCTOBYETh-
csl B KpMMiHaJIbHOMY TpOIIeci TpU BCTAHOBJEHHI BUHU OCOOM, sKa
OOBMHYBAYYETHCS Y BUYMHEHHI 3JI0YMHY, Ta HE BIIACTUBHMI IS IIHA-
BibHOro mpouecy. CtaHgapT moKa3yBaHHS B LIMBIJIBHOMY IIpOIiecCi
CIIA Bu3HavyaeTbcs K OajaHC MMOBIpHOCTEM: TSrap IoKa3yBaHHS
BUKOHAHO, SKIIO CYI MOXE CKa3aTu, 10 CTBEPAXYyBaHE CTOPOHOIO
OinbII iMOBipHO, HiX Hi. ITo psmy Kateropiii cripaB (IIpo po3ipBaHHSI
L1100y, 3aXMCT MpaBa BJIACHOCTI, BiIIIKOAYBAaHHS IIKOAW) MOTPiOHO
OLTbII BUCOKUI CTYITiHb HMOBIpHOCTI, 110 OJM3bKO O CTaHAAPTY JO-
Ka3yBaHHSI B KpUMiHAJIbHOMY TIpOLIeCi, e HAsBHICTb MOii HEOOXinHO
TTOKAa3aTH 11032 PO3YMHMX CYMHiBiB. )11 BUBHAUYEHHSI CTYIIEHS MMO-
BipHOCTiI BUKOPHMCTOBYIOTbCSI MaTeMaTU4HiI MeToau (pO3pO0ISIOThCS
B paMKax TakK 3BaHOI Teopili MMOBIpHOCTI noka3ziB). Hampuknan, 6a-
JIaHC AMOBIpHOCTiI B MaTeMaTUYHOMY BHUpa3i € IlepeBarolo, o Kpai-
Hiit Mmipi, 0,51 mo 0,49, mwo moxist mMana micie?.

TobTo cyTHiCTb cTaHmapTy «0ajaHC iMoBipHOCTei» (balance of pr-
obabilities) moisirae B ToMy, 110 Ha ITiICTaBi OLIIHEHMX TOKAa3iB (OILIiH-

! Banuapuyk B. CraHmapT KpMMiHAJIbHOIO IIPOLECYaJbHOIO HOKa3yBaHHS //
Bicnuk HanioHanabHoi akagemii mpaBoBuxX Hayk Ykpainu. 2015. Ne 1. C. 107.

2 3dpox O. H. TpaxmaHCKUIA MPOLECC 3apyOeXHBIX CTpaH: y4eb. mocodue. Mo-
ckBa, 2005. C. 119; Bacuaves C. B. TlopiBHSIbHUI LIMBIILHUI Mpoliec: Miapyy-
nuk. Kuis, 2015. C. 110.
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KM J0Ka3yBaHHsI 3arajomM) poOMTbCSI BUCHOBOK IpO MEBHUI (akT
(Hampukianm, 3aBIaHHSI MAaWHOBOI IIKOAM) SIK TaKWi, 110 LIBUAIIE 32
BCe MaB Miclle, HiX He MaB'.

V BiTUM3HSHII Haylli UBLIBHOIO MPOLIECYaJIbHOIO IpaBa TaKOX
3’SIBJISIIOTHCS MPOIIO3UIIil 3 IIPUBOAY HEOOXiMHOCTI 3aKpiIlJIEHHS Ha
3aKOHOJABYOMY pPiBHi IIEBHOTO CTaHIAPTY AOKa3yBaHHS y LMBUIbBHUX
crpaBax?. OmHaK JaHa TOYKa 30pYy 3HAYHOI IIITPUMKM cepel yKpa-
THChKMX HayKOBIIiB HEe OTpUMajia 4yepe3 HasIBHICTh B YKPaiHCHhKOMY
LIMBUTBHOMY CYAOYMHCTBI OKPEMMX E€JIEMEHTIB CJiT40i MOIEJi Mpo-
lecy, TpaAuLiMHUI TOMISIA Ha CydOBe DillleHHSI He SIK Ha pe3yjb-
TaT 3MaraHHs JABOX CTOPiH CIOpY, a SIK Ha TMPOsIB CIPaBeIJIMBOCTI 3
0OKy cymy, SIKUI1 BimoOpaxkae peaJibHUI CTaH pedei, a He (hopMabHYy
CMpaBeLJIMBICTb, BUPaXyBaHy MaTeMaTUYHO.

Sk BipHO Bim3HauuB B. BamHsipuyk, mis KpaiH KOHTUHEHTaJbHOL
MpaBoOBOi CiM’i, 1O SIKMX BiIHOCUTBCS M YKpaiHa, BJIaCTMBUM IPUH-
LUAI «BHYTPIilIHBOTO MEPEKOHAHHS», SIKUW € OuIbII OJMU3BKUM OO
CTaHIApTy «I03a PO3YMHUMHU CYMHiBaMU», aJxe SIKIIO B CyIIi He
3aIMIIAJIOCh PO3YMHUX CYMHIBIiB Y BUHYBaTOCTi OOBMHYBau€HOTO, TO
MO CYTi 1ie Te came, 1110 ¥ Cyans, BHYTPILIHbO MEepeKOHaHUi B MoTo
BUHYBATOCTi. AHAJIi3yl0un KPUTUKY JAHOTIO IPUHIIMILY 3 OOKY IIpel-
CTaBHUKIB KpaiH aHIJIOCAKCOHCHKOI IIpaBOBOI CiM’i, aBTOp 3a3Hayae,
10 BOHW BBaXaloTh HEMOXJIVMBUM 3aCTOCYBaHHS JaHOTO CTaHAAPTY
IpU BUPILIEHHI LIUBITBHO-TIPABOBUX CIIOPIiB Y MOPSIIKY LMBIIBHO-
ro CyIOYMHCTBa (Ha iXHIO IYMKY, BiH TYT Hee(eKTUBHUI, OCKijb-
KM HOro 3aCTOCYyBaHHSI Bele J0 YyXWIy Ha KOPUCTb Bilmosigaya, 110
MOXe TIPU3BECTU 1O MEBHUX HETaTUBHMX HACHIAKIB (SIK HENpaBUJIb-
HOTO BUillIEeHHs CIpaBH, TaK i B3araji 10 MOXJIMUBOI BiIMOBHU 3Bep-
HEHHS 3a 3aXMCTOM CBOIX IpaB))?.

3 Tako10 TOUKOIO 30py MOXHa MOTrOAUTHUCH JinIlle YacTKoBo. Jlilic-
HO, Y BUITaJIKy HEMOXJIMBOCTI 3 OOKY IMO3MBaya MEPEKOHATU CYI Y
MpaBOTI BJACHOI ITO3MIIii cIipaBy BUrpa€ Bimmosigay. OgHakK y BU-

' Banuapuyx B. CTaHmapT KpHUMiHAJIbHOTO IPOIECYaJTbHOIO JOKa3yBaHHS //
Bicnuk HarionansHoi akamemii mpaBoBux Hayk Ykpainum. 2015. Ne 1. C. 102.

2 Pyda T. Kputepiit JOCTATHOCTI NIPH OLHIII JTOKa3iB y LMBLILHOMY CYIOUMH-
ctBi Ykpainu i CIIIA: mopiBHsUIBHO-TIpaBoBMiT aHaui3 // Bichuk KuiBchkoro Ha-
HioHanbHOrO yHiBepcuTeTy iMeHi Tapaca IlleBuenka. FOpunuuni Hayku. 2011.
Ne 88. C. 109.

3 Bannapuyk B. CraHgapT KpHMMiHaJbHOTO IIPOLECYaJbHOIO MOKa3yBaHHS //
Bicnuk HarionansHoi akamemii mpaBoBux Hayk Ykpainum. 2015. Ne 1. C. 104.
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MajaKy HaBeAeHHs MOo3uBayeM IEepEeKOHJIMBUX TOBOMAIB Ta J0Ka3iB Ha
MiATBEPAXKEHHS BJIACHUX BUMOI, NAHUI BUCOKMI CTaHIApT LOKa3y-
BaHHS IpaTMME Ha MOro KOPMCTb, OCKIJIBKM BXE Ha BilMmoBigaya Io-
KJIagaTUMEThCs 00OB’SI30K JOBECTU CyAy OOIpYHTOBaHICTh CBOIX 3a-
rnepeyeHb MPOTU TO30BY. Tak, HampuKJIam, SIKIIO IMO3MBay BKa3ye
PO HaJaHHS BiAMNOBiZayeBi T'POIIOBUX KOIITIB y ITO3UKY, BiH MO-
BUMHEH HaaaTu Cylay J0Ka3u, SKUX Oyae MHOCTaTHbO IJIS TOro, 1100
Cy[I TTOBHOIO MipOIO IIepeKOHABCS y IboMY (hakTi. 3 iHIIIOI CTOPOHH,
SIKIIIO BiATIOBiZay CTBEPAXKYyBaTUME PO YaCTKOBE MOBEPHEHHST OOp-
Iy, Ha HbOTO TMOKJaAaTUMEThCSl aHAJIOTiYHUI OOOB’SI30K.

V LUBUILHOMY IIpOLIECi iCHYE YiTKUI pO3MOALT TAraps AoKa3zy-
BaHHSI MiX CTOpoHaMH (KOXHa CTOpOHAa MOBMHHA JOBECTU Cydy Ti
00CTaBMHM, Ha SIKi BOHA MTOCWJIAETHCS, SIK Ha ITiICTaBy CBOIX BUMOT
Ta 3anepedyeHb). PiBHICTb CTOpiH mepea CyaoM O3Hauyae TaKOX Ha-
SIBHICTh Y HUX PiBHHUX MOXKJMBOCTEH I€pEeKOHYBaTU CYyH y MHpaBO-
Ti BJlacHO1 mo3ulii. ToMy, yXBaloUu pillleHHS MO CYTi MO30BHUX
BUMOT, CyJ NMOBUHEH BUXOOMUTHU HE 3 OajlaHCy HMOBipHOCTEM, a 3
TOTO, Y4 BMKOHAajla KOXHa 3 CTOPiH O0OB’SI30K ITOKAa3yBaHHSI TUX
¢axTiB, 1110 BXOASATH y MpeaMeT AOKa3yBaHHS Yy CIpaBi TaKUM YM-
HOM, 1100 «IIEpPeTSATHYTHU» BHYTPIIIHE IIEpEeKOHAHHS CYyAy Ha Bjac-
HY KODUCTb.

OTXe, OOIPYHTOBAHICTh € HACIIKOM HaJIEXKHOTO OOIPYHTYBaHHS,
sKe sIBJIsIE cO00I0 HaJaHHS MEeBHOIO 0CcO00I0 M0KAa3iB Ta MEPeKOH-
JIMBUX IOBOIB 3 METOIO MOBEACHHS IIPABWJILHOCTI BJIACHOI MO3MIIii.
OOGrpyHTOBaHa BUMOTra — 1€ BUMOTra, 1110 TPYHTYETHCS Ha MEPEKOH-
JIMBUX JOBOJAX, MiIKpillJieHa JOCTaTHbOIO KiJIbKICTIO moka3iB. OO0r-
PYHTOBaHE CyIOB€ pillleHHsI — 1I€ pillleHHs, SIKUM 3aJ0BOJIeHa O0rI-
PYHTOBaHa BUMOTA Ta SIKMM, BiIlIOBiZHO, BiIMOBJIEHO y 3aIOBOJIEHHI
HEOOIPYHTOBAaHOI BUMOTU. TaKMM YMHOM, OOTPYHTOBAHICTh CYIOBOTO
pillIeHHSI HaIpsIMY 3aJIeXXUTh BiJ OOIPYHTOBAHOCTI BMMOT YYaCHMKiB
MPOLIECY, CTOCOBHO SIKHX 1€ PillIeHHS MPUIHSTO.

ToOTO, 3 OmHi€EI CTOPOHM, Y LUBUILHOMY IIpolieci YKpaiHU BiI-
OyBCs BiiXiA Bil MpUHLMITY 00’€KTUBHOI iCTUHU, BUKJIMKAHUHN TO-
CUJICHHSIM 3MarajibHoi 3acaiy CyJIOYMHCTBA Ta HEMOXJIMBICTIO Cydy
30MpaTy AOKa3M 3a BJIACHOIO iHIlliaTMBOIO, a 3 iHIIOI CTOPOHMU, IIe-
pexin oo BCTAaHOBJIEHHS CYIOBOI iCTMHM B IIPOIECi HE O3HAYae IIiI-
KOBUTE CIIPUAHSITTS aHIJIO-aMEPUKAHCHKOI MOJesi JoKa3yBaHHS.




72 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

B ropuanyHiit JiTepaTypi OesiKi aBTOpY 3a3Ha4yaroTh, IO CydOBa
iCTMHa — IIe OKpeMUi BUIMamoK 00’€KTWBHOI icTuHU'. I3 1IMM TBep-
IKEHHSIM HE MOXHA IUIKOBUTO moromutuch. KoHienmis cymoBoi
iCTUHU TPYHTYEThCSI Ha TOMY, IO MPOILIEC CYIOBOTO ITOKa3yBaHHS,
Mi3HAHHS CyJOM OOCTaBMH CIPaBU HE OTOTOXHIOETHCS 3 HAYKOBUM
TIOCTTIIKEHHSIM, a OTXK€ caMa TMpoleaypa Cyl0BOrO PO3IJISIAy He 3aBX-
I TO3BOJISIE Cyly BCTAHOBUTH OOCTABUHM CIIPABW TaK, K BOHU Bil-
Oynucsl y miACHOCTI.

BonHoyac He MOXHa BBaXkaTH TPaBUJIBHOIO TOYKY 30py THUX aB-
TOPiB, IKi CTBEPIXYIOTh, 110 OTPUMATH TOBHICTIO 00’€KTHMBHI 3HAH-
H$I TIpO OOCTaBMHM CITPaBU B MeXaX CYIOBOI MpoLeTypyu HEMOXKIUBO.
Opunuuni pakTy Mal0Th 00’€KTUBHMI XapaKTep Ta JIETKO MOXYTh
mizHaBaTUCA cymoM. s Lboro i mpu3HayeHe CyAoBe IOKa3yBaHHSI.

M. 1. Meiiep cripaBeIMBO KpUTUKYBaB MiAXid, BIAMOBIAHO 0 KO-
o CyAOBi pillIeHHSI, IO MiCTATh (OpMaJibHYy iCTUHY, ITPOTUCTABIISI-
IOTbCS PIlIEHHSIM, IO MICTSTh iCTUHY MaTepiajibHy, HamoJjsiralouy Ha
TOMY, 110 ¢hopMaii3M y MeBHill Mipi BJIaCTUBUI BCiM CYIOBUM pi-
LIEHHSM 0€3 BUHATKY?.

BriM cmim BM3HATH, IO MOXKJIMBICTP BCTAHOBUTH 00’ €KTHBHY
iCTUHY B cyay icHye He 3aBxau. Ha migTBepmKeHHs L€l Te3n MOXK-
Ha HaBECTU KiJbKa HACTYIMHUX MPUKIIAIIB:

1. YxBaseHHs pillleHHS Ha MiACTaBi BU3HAHHS IO30BY BilMOBi-
IadyeM abo0 BCTaHOBJICHHSI CydoM (baKTy Ha IiACTaBi BU3HAHHS HOTO
IHIIIOIO CTOpOHOI0. B 000X BKazaHMX BUIIaAKaxX CYA BCTAHOBIIOE 00-
CTaBUHMU CIIpaBU Ta YXBAJIOE pillleHHsI He B MpoOlieci ToKa3yBaHHS,
a 3aBISKU peajizallii CTOpOHAMM CBOiX AMCIO3UTUBHUX MpaB y Cy-
noBomy mpoueci. «IcTuHa», BCTaHOBJIEHA TaKMMU PilllEeHHSIMU, Oyne
MaTH OYE€BUIHO KOHBEHIIMHUI (KOHCEHCyaJdbHMII) XapakKTep Ta He
000B’SI3KOBO BimoOpaxaTuMe HiiicHYy cuTyallilo, siKa Majia Miclie B
00’€KTUBHIll peaJlbHOCTI.

2. VxBajleHHS pillleHHsS Ha MiACTaBi 3aKOHHUX IIPE3yMIILiil Ta
¢ikuiii. Y mesakux BUIMagkKax 3aKOH 3000B’sI3y€ CyIIi0 MpUiiMaTH 3a
00’€EKTUBHY peajibHIiCTh OOCTaBUHM, SIKi JIMIIIE MPUITYCKAIOTHCS TaKu-

' Cmeavmax B. 0. CyneGHas MCTMHA B YrOJOBHOM CYIOIIPOM3BOACTBE //
BectHuk IlepMmckoro yHuBepcuteta. KOpunuueckue Hayku. 2016. Boi. 1 (31).
C.118.

2 Meiiep /. . O 10puaIn4ecKUX BbIMBICIAX U MPEAMONOKEHHUSIX, O CKPBITHBIX 1
MPUTBOPHEIX mericTBusx. Kaszanb, 1854. C. 67.
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MM, 10 icHyBaiu (Tpe3ymililii), abo B3araji BiZOMO, 1110 BOHM Ha-
crnpaBai He icHyBanu (¢ikiii). B TakoMy BuIanKy 4iTKO 3po3yMio,
IO CyOOBa iCTMHA HE BiAIIOBiZa€e iCTMHI 00’€KTUBHIN (0COOIMBO Y
Bunanaky 3 ¢ikuisgmu). Tak, y pasi yxuiaeHHs y9acHMKa CIpaBU Bif
MOJAHHSI eKcrIepTaM HeoOXigZHMX MaTepialiB, JOKYMEHTiB abo Bil
IHIIIOI y4YacTi B €KCIEPTU3i, SKIIO 0e3 LBOTO IMPOBECTU €KCIIEPTUIY
HEMOXJIMBO, CYJ 3aJIeKHO BiJ TOro, XTO i3 LIMX OCi0 YXWISETHCS, a
TaKOX sIKe IJISI HUX 1Sl €KCMepTHU3a Ma€e 3HAUYCHHsSI, MOXEe BU3HATHU
(hakT, 1y 3’ICyBaHHS SIKOTO eKCIlepTu3a Oyja mpu3HadeHa, abo Bil-
MoBUTH Y #toro BusHaHHI (cT. 109 LIITIK VYkpainm), xoua 1e He 060-
B’SI3KOBO BiNIIOBimaTUMe HiiiCHOCTI.

3. VxBaneHHs pillleHHSI PO BiIMOBY B m030Bi (200 yxBajlu IIPO
BiIMOBY B 3aJI0BOJICHHi KJIOIIOTaHHSI) MOXJIMBE Ha Tii JIMILIE MiICTaBi,
110 OJIHA 3 CTOPiH HEe BHOpajacsd 3 BUKOHAHHSIM CBOTO OOOB’SI3KY JIO-
Ka3yBaHHS MiACTaB BJacHOI BUMOTH. SKIIIO OfHA i3 CTOpiH HE 3MOT-
Jla JOBECTU CYAy HasiBHiCTh MEBHUX OOCTaBWH, 3 SIKUMU 3aKOH IO-
B’SI3y€ MOXJIMBICTb 3aJ0BOJICHHS ii BUMOTH, 1€ 1lle He O3Hayae€, 110
Taki 00CTaBMHU He iCHYyBaJIM B 00 €KTUBHil AilicHOCTi. OmHaK 3 TO4-
KU 30pY «CYOOBOI iCTUHM» JaHi OOCTaBMHM BBaXKAaIOTHCS TAKWUMM, IO
HE iCHYBaJld, OCKUJIbKA HE OyJu NOBEIEHi B Cyli Y BCTAHOBJICHOMY
3aKOHOM IIpoliecyaJIbHOMY MOpsnKy. B TakoMy BuUManky cyaast MOBU-
HEH Oy/e BiIMOBMTH Yy 33JI0BOJIEHHI BUMOT HaBiTh SIKIIIO caM OyB oYe-
BUIILIEM MOl Ta 3Ha€, 10 0OCTaBUWHA, MPO SIKY CTBEPIXKYE YYACHUK
npoliecy, AiicHo Maja Miciie. OgHaK Take Moro ocobucTe 3HaAHHSI He
MoOXe OyTu MOKJaJeHe B OCHOBY pillleHHs. B Takomy BuMaaky Buc-
HOBKM CyIi SIK JIIOAUHU i SIK TOCaJoOBOi 0COOU He 30iraTUMyThCSl.

HaBeneni Bummagkyu He 03HA4YalOTh, 110 BCTAHOBJIECHHS 00’ €KTUB-
HOI iCTUHHU y 3MarajbHOMY MpPOLIeCi B3arajii He € BaxXJIUBUM IJIsSI CYMY.
ITpocTO OCHOBHOIO METOIO CYIOYMHCTBA € HE CTUIbKM BCTAHOBJIEHHS
00’eKTUBHOI (MaTepialbHOI) iCTUHM, CKiJIbKM 3aXUCT MOPYIIEHOIrO
npaBa. ToMy B yMOBax HEMOXJIMBOCTI OTPUMAaTU BCIO HEOOXiIHY iH-
(hopmaliito Tpo 0OCTaBUHU CIIPaBM CYIl KEPYETHCSI TaK 3BaHOIO «(op-
MaJIbHOIO» iICTMHOIO, SIKa JO3BOJISIE HOMY 3aBEPIIUTU CYydOBUIi TPO-
1IeC Y PO3YyMHi CTPOKM Ta YXBaJWUTU PillleHHS Yy CIpaBi. 3MarajibHa
Mpolieypa CyI0BOr0 pO3IJsiay — 1ie JuIle METOJ OTPUMaHHS CYIOM
HaMOIIbII MOBHOI iHMoOpMallii Ipo 00CTaBMHU CIIpaBM, IO HaIae
MOXJIMBICTb Cyqy MpoaHajli3yBaTW CUTYyallil0 3 ABOX CTOPiH — IO3U-
Baya Ta BiIIoOBigaya Ta MPUIAHATA HAWOIIbII IpaBUJIbHE PIllICHHS.
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AK crmpaBeqIMBO BiA3HAYA€ETHCS B IOPUAWYHINA JiTepaTypi, o0T-
PYHTOBAHIiCTh CYJOBOTIO DillleHHS BKJIIOYA€ TPU B3aEMOIOB’sI3aHi
eJIeMEeHTH: 0OCTaBMHM CITpaBU, CYIOBi JO0Ka3W, BUCHOBKM cymy'. Ha-
npuxkian, M. B. 3eitnep oOrpyHTOBaHICTh CYIOBOIO pillIeHHSI BOayaB
y MOBHOMY 3’SICYBaHHiI OOCTaBMH, 110 MAalOThb 3HAYEHHS IJIsl cIpa-
BU; V JOBEIEHOCTI OOCTaBMH, 110 MarOTh 3HAYEHHS UIS1 CIIpaBH, SKi
Cyl BBaxka€e BCTAaHOBJICHHWMM; y BiIIOBiIHOCTI BUCHOBKIB Cyady, BU-
KJIaeHNX Yy pillleHHi, 00CTaBUHAM CITpaBUZ.

CryniHb HeoOXiTHOI TOBHOTH Ta TOCTOBIPHOCTI BCTAHOBJICHHS CYy-
JIOM OOCTaBHUH, SIKOTO JOCTAaTHBO JJIsSI BUBHAHHSI CyIOBOrO akTa 00-
IPYHTOBaHUM, MOXe OyTH pi3HUM, 3aJIeXKHO Bil BUIY CYIOBOTO aKkTa
Ta MUTAHHS, 110 HUM BUPIIIYETHCS.

Tak, HampukiIag, CyooBUI HakKa3 MOXHAa BBaxKaTH OOIPYHTOBa-
HUM, SIKIIO BiH yXBaJIeHWI Ha IIiICTaBi DOCIIIKEHHX CYIOM ITHCh-
MOBHUX JOKa3iB, JOAAHUX 3asBHUKOM 0 3asBU, SIKi Oe33amepedyHo
CBimuaTh MPO HaSIBHICTb TPOIIOBOTO 3000B’SI3aHHSI OOPXKHUKA Tepen
3assBHUKOM Ta JalOTh CYyAy MOXJIMBICTb KOHCTAaTyBaTW BiICYTHiCTb
cropy Mpo MpaBo. 3HAHHS Cyly MpO OOCTaBMHM CIIpaBM HaKa3HO-
ro MPOBAIKEHHS HE MOXHA BBaXXaTW MOBHUMU, OCKUJIbKM JIKEPEIOM
OoTpMMaHHS iHdopMallil € Juile Ti MMChbMOBI TOKa3u, 110 Oyau Ha-
nIaHi 3asgsBHUKOM. Cyny Ha MOMEHT BHJadi CyJOBOTO HaKa3y HeBimoma
Mo3ullisl OOp>KHUKA, a TOMY iH(opMallisl COpUAMAETHCS CYAOM OJI-
HoOiuyHO. OgHaK MpollecyaJbHUIl 3aKOH J03BOJISIE B TaKUX YMOBaXx
MpuiiMaTyu pillieHHsT y pOopMi CyI0BOTr0 HaKasy 3 OIISIAY Ha MPOCTOTY
Ta 0e3CHipHICTh TUX BUMOT, SIKi pO3IISIAAIOTHCS B MOPSIAKY HAKa3HOTO
MPOBAIKEHHS.

VxBajia cyay Tpo 3abe3neyeHHs] MO30BY MOXeE BBaXkaTucs oOr-
PYHTOBAHOIO, SKIIO CYIOM BCTaHOBJIEHO MOTEHIIHY MOXJIMBICTb
iCHyBaHHSI 00CTaBUH, SIKi B MaiilOYyTHbOMY MOXYTh IPUBECTU IO He-
MOXJIMBOCTI 200 iCTOTHOrO YCKJIQAHEHHSI BUKOHAHHS PILLIEHHS CYdy
B Wit crpagi. [Ipu 1IbOMY CTYITiHb TIOBHOTM Ta JOCTOBIpHOCTI BCTa-
HOBJIEHHSI CYJOM IIMX OOCTaBMH € 3HAYHO HWXXYMUM, HiX MpU BCTa-

! [Inexanosa E. O. OcHOBHBIE TpeOOBaHUS, MPEIbSBIsIEMbIE K CydeOHOMY pe-
wenuto // Becthuk CTAIL 2009. Ne 2. C. 114; Ipaxcoanckuii mpouecc: y4eOHUK
/ orB. pen. B. B. SIpkoB. Mocksa, 2012. C. 376; Koaominrosa I. HeobrpyHrosa-
HICTh CYIOBHUX pillleHb B LIMBIIbHOMY Mpolueci Ykpainu // KOpuauyHuii BicHUK.
2014. Ne 2. C. 240.

2 g’eﬁ()ep H. b. Cyne6GHoe pelieHUe MO TpaxaaHckomy neny. Mocksa, 1966.
C. 68.
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HOBJICHHI CyIOM OOCTaBWH CIIPaBW ITiJl Yac YXBaJICHHS PillIEHHS MO
CyTi MO30BHUX BUMOL [lojgaHi mo3umBayeM IOKa3u O KJIOMOTaHHS
Ipo 3a0e3mneyeHHsI T030BY He ITOBMHHI O€3yMOBHO CBIiIUMTHU IIPO Te,
IO HEBXMUTTS 3ax0[iB 3a0e3MeYeHHs IT030BY 000B’SI3KOBO IpPHU3BEIE
JI0 HEMOXJIMBOCTI BUKOHAHHS pillIEHHS a00 iCTOTHOrO yTPYIHEHHS
ioro BUKOHaHHS. BOHM uIlle MOBUHHI CBiZYUTU TIPO BipOTigHICTH
TaKUX HACJiAKiB, MPU LIbOMY PiBeHb TaKOl BipOTiZHOCTI He MOBUHEH
OyTH ITy>Xe€ BUCOKHM.

TakuM yMHOM, MOXHA HiATU BUCHOBKY, 1110 Y Cy4aCHOMY LIUBiJIb-
HOMY IIpolieCyaJIbHOMY IIpaBi YKpalHU MOKJIaAeHHS Ha CyI 00OB’SI3KY
BCTAaHOBHUTHU O0’E€KTMBHY iCTMHY Ta IIOB’SI3yBaTH i3 HEIO OOIPYHTOBa-
HICThb CYJIOBOIO pillleHHS He BOAYAETHCSI MOXJIMBUM 3 OIJISIIY Ha IIO-
CWJIEHHS 3acajy 3MarajbHOCTiI CyJOBOTO MPOILIECY Ta HEMOXIMBOCTI
Cyly NPOBOAUTHU PO3CIiAyBaHHS OOCTaBMH CHpaBU 3a BJACHOIO iHi-
LiaTUBOIO, BOAHOYAC JOCATHEHHS 00’€KTMBHOI (MaTepialibHOI) iCTH-
HU 3aJIUIIA€EThCs OakaHWM pe3yJbTaTOM MpPU BCTAHOBJIECHHI CylIoM
00cTaBUH crpaBu'.

CynoBy iCTUHY HE BapTO XKOPCTKO MPOTUCTABIATU 00 €KTUBHIM
(MaTepianbHiil) icTuHi. BoHM CITiBBIiZHOCSTBCS SK imealbHa MOIEIH
KiHIIEBOi METHU CYOOBOroO Ii3HAaHHS (00’€KTHMBHA iCTMHA) Ta peaib-
HUI pe3yJbTaT Mi3HaBaJIbHOI MisSJIBHOCTI Cydy, OTpPUMAaHUN B Pe3yib-
TaTi BUKOPUCTAaHHSI HasBHUX Yy HBOTO IpoliecyaJbHUX 3ac00iB (Cy-
JIoBa iCTUHA).

Mo>xHa Ha3BaTHM HACTYMHi XapaKTEpHi PUCH Cyd0BOI iCTMHU:

1) cynoBa icTMHA He € iCTUHOIO Y (iIocO(ChKOMY UM 3arajibHO-
HayKOBOMY PO3yMiHHI IIi€i kateropii. JlaHuii TepMiH BUKOPUCTaHUIA
BUKJIIOYHO JUISI TOTO, 100 MiAKPECIUTU MpParHEeHHS Cyay HalOinbIn
IMOBHO Ta 00’€KTMBHO BCTAHOBUTH (PAaKTUIHI OOCTABUHM Ta CIIPaBE/I-
JIMBO BUPIIIUTHU cIIpaBy. BomHoyac cymoBa icTMHa — lie JIMIIE IIpe-
3YMIILiST iCTUHU, a iHKOJIM HaBiTh (DiKIli iCTUHU, OCKIJIbKM B XKOIHIMI
CIpaBi CyJ He BOJIOJI€ BCi€I0 MOBHOTOIO iH(MoOpMallii mpo oOCTaBUHU
CMpaBy, OJHAK HEIOCTAaTHICTb iH(pOpMallii He BBaXKAETHCS TEPEIIKO-
JIOI0 JIJIS YXBaJIGHHSI PillIeHHSI IO CYTi CIOPY Ta KOMIIEHCYEThCS pi3-
HOTO POy IOPUANYHUMM 3ac00aMM, TAKMMM SIK IIpe3yMIIii Ta ik-

' Andponos 1. B. 1llomo 3micTy BUMOTIM OOI'DYHTOBAHOCTI CYIOBOIO pillIeHHS
// AKTyallbHi mpo6JeMM LMBIIBHOTO TIpaBa Ta Ipolecy. MaTepiann MixHap.
KoH®., npucBgad. nam’sati 0. C. YepBoHoro (Oneca, 17 rpya. 2010 p.). Oneca,
2010. C. 113—115.
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wii. JlaHi 3acobu JalTh Cyay MOXJIMBICTb IPUNHSTU PillIeHHSI B YMO-
BaxX HEJOCTATHOCTI iH(opMallii Impo 00CTaBMHU CIIpaBU, OOJHAK BOHU
He JornoMaraloTb BCTAaHOBUTU iCTUHY OO’ €KTUBHY;

2) cymoBa iCTMHA iHOMWBimyajbHAa, BOHA BCTAHOBIIOETHCS CYIOM
IIJIsT KOHKPETHUX 0Ci0 Ta CTOCOBHO KOHKPETHOI BUMOIH;

3) cynoBa icTMHA BCTAHOBJIIOETHCSI HAa OCHOBi MOBHO i BCeOIYHO
3’COBaHMX OOCTaBUH, Ha SIKi CTOPOHU MOCWJIAIOThCS SIK Ha IMiACTaBy
CBOIX BUMOT i 3amepedyeHb, MiATBEPIKECHUX TUMU J0Ka3aMHM, SIKi OyJIu
IOCHiIXeHI B CyIOBOMY 3acCilmaHHi;

4) cymoBa icTMHA He € a0COJIIOTHOIO Ta B AESIKMX BCTAHOBJICHUX
3aKOHOM BMIIaJKaxX MOXe OyTu CIIpOoCTOBaHa.

PimenHs cyny, yxBajieHe MO CYTi 3asBJIEHUMX BMMOI, MOXHa BBa-
KaTu OOI'PYHTOBAaHUM, SKIIO CyJ BCTAHOBUB OOCTaBMHM CIIpaBU Ha
MMiACTaBi KOHCTaTallil BAKOHAHHS (UM HEBUKOHAHHSI) CTOPOHAMU CBO-
ro TATaps AO0Ka3yBaHHS 3a BHYTPILIHIM MEepeKOHaHHSIM cyndy, chop-
MOBaHUM Ha OCHOBIi TOBHO i BCeOiUHO 3’SICOBaHMX OOCTaBUH, Ha SIKi
CTOPOHHU TMOCHUJIAIOThCSI SIK Ha TiACTaBy CBOIX BUMOT i 3alepeyeHb,
MiATBEpIXKEHUX TUMH IOKa3aMU, SIKi OyJIM MOCIIIKEHI B CyJOBOMY
3acilaHHi 3a CTyIeHeM BHYTPIllIHbOTO MEePEeKOHAHHS, 1110 € OJU3bKUM
IO CTaHAAPTY JHOKa3yBaHHSI «I103a PO3YMHUMM CYMHiBaMW».

ITocTaHoBNsAIOYM YXBally 3 MUTaHb MOTOYHOI CYIOBOI HisIbHO-
CTi, Ccyn TOBMHEH BCTAaHOBJIOBAaTU OOCTaBMHM, HEOOXimHi g mo-
CTAHOBJICHHST YXBaJld, Ha MiIcTaBi KOHCTaTallii BAKOHaHHS (UM He-
BUKOHAHHSI) CTOPOHAMM CBOTO TsTapsl JOKa3yBaHHS 3a BHYTPilllHiM
MepeKOHaHHSAM cyay, c(hOPMOBAHUM 3a CTYIEHEM BHYTPIillIHbOTO Tie-
pEeKOHaHHSI, 1110 € OJM3bKUM 10 CTaHAAPTy MOKa3yBaHHsSI «bajaHC
MOBipHOCTe». B TakoMy BUIIaKy CylOBa yxBaja MOXE BBaxKaTUCS
OOI'PYHTOBAHOIO.

CynoBuii Haka3 MOXXHa BBaXkaTW OOIPYHTOBAHUM, SKIIO CyI BCTa-
HOBUB HasIBHICTb I'POILIIOBOTO 3000B’sI3aHHS OOpKHMKA Mepen 3asiB-
HUKOM, Ta BiJICYTHICTb CITOpY IIpO MpaBo Ha MiAcTaBi KOHCTaTallii BU-
KOHaHHSI (UM HEBUKOHAHHS) 3asiBHUKOM CBOTO TsIrapsl JOKa3yBaHHS
3a BHYTPIlIHIM MepeKOHaHHSM cyday, c()OpMOBAaHUM 3a CTYIEHEM
BHYTPIIIIHLOTO TNEPEKOHAHHS, 110 € OJIM3bKUM A0 CTaHAAPTY HOKa3y-
BaHHSI «I103a PO3YMHUMM CYMHiBaMM»'.

! Anoponoe I. B. Kareropist «ictTuHa» Ta OOIPYHTOBaHICTh CYZOBOTO PilllEHHS
B LMBiJIbHOMY Mpolieci // BicHUK 3anopi3bkKoro HalliOHaJIbHOTO YHiBEPCHUTETY.
KOpummuni Hayku. 2017. Ne 4. C. 33—40.
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1.4. OpuanyHa NpupoAa 3aKOHHOI CHJIM CYJOBOTO pillleHHs

TepMiH «3aKOHHa cuJjia» CyJIOBOTO PillIEHHS HEOAHOPA30BO BU-
kopuctoByeThbcsd y HopMmax LIITK VYkpainu. Tak, Hanpuknaa, Bifi-
noBinHo g0 cT. 273 HITK Ykpainu piiieHHs1 cyny HaOupae 3aKOHHOI
CWIM TIiCJs1 3aKiHYEHHSI CTPOKY JJIs MOAAHHS amejsiliiiHOl cKapru
BCiMa yyacHMKaMM CIIpaBH, SIKIIO amefsliiiHy ckapry He OyJio 1o-
JaHo. Y pa3si momaHHs aIesiiiHOl CKapry pillleHH:, SIKIO Horo He
CcKacoBaHO, HaOMpae 3aKOHHOI CUJIM IiC/IsI MOBEPHEHHS amlelIsiii-
HOI cKapru, BiIMOBM y BIIKPUTTI YU 3aKPUTTS arlesiliiHOro Mmpo-
BaKCHHSI 200 MPUMHSATTS ITOCTAaHOBU CyIy amnesIsIUiiiHOI iHCTaHIIii 3a
HacTiIKaMu anessiliiHOTrO MepersiLy.

Brim y 1opuanuHiii niTepaTypi HOCI BiICYTHIM €IWHMN IMiAXid IO
PO3YMiHHSI MPaBOBOi MPUPOAU 1Ii€i BIACTUBOCTI CYJIOBOTO PillleHHS.

CBOi BUTOKM KaTeropisi «3aKOHHa CWjia» SIK XapaKTepUCTUKa Cy-
JIOBOTO pillleHHSI MaJjia 1I¢ B PUMCHKOMY IIPpUBAaTHOMY IIpaBi.

ITonoxXeHHs1 MPO 3aKOHHY CUJIy CYIOBOTO PillleHHS I'PYHTYBaJo-
Cs Ha KOHIIEMIIil, BiIMOBIAHO A0 SKOI pillleHHs cyay (sententia abo
res judicata) TBOpUTb MixX CTOpOHAMM MpaBoO — <«jus facit inter pa-
rtes». Take 3HaUeHHSI MaJlo PillleHHs He3aJleXKHO Bill MUTaHHSI MPO Te,
Yy CIpaBelIMBe BOHO 4M Hi, 00 «res judicata pro veritate accipitur»
(«po3rIITHyTa CIIpaBa CIPUMMAETHCS K CIPAaBEIIMBO BUpillleHa»)!.
ToOTo 3aKOHHA cuja CyZOBOIO pillleHHS CIipuiiMajacs sIK popmajib-
Ha iCTUHA.

[is1 3aKOHHOI CUJIM CyIOBOrO pillleHHS B PUMCHKOMY MpaBi I1O-
B’sI3yBasiacs, MepeayciM, 3 HEMPUITYCTUMICTIO TTOBTOPHOTO PO3IJIs-
Iy OIHOI'O pa3y BUPIlIEHOI CYNMEepedykKM SIK rapaHTisi 3a0e3IredyeHHs
OCHOBHOTO 3aBJIaHHS IMPAaBOBOTO PETyJIOBAaHHSI — CTaOLIbHICTh LIU-
BLJIbHOTO 00OPOTY («CIIOKiiiHE BOJIOAIHHS IpaBaMu»)2.

IMonionuit minxig OyB COPUAHSITUN i TOPEBOJIOLIMHUMU IIPOLIE-
cyamictamu. T. M. S16109Kk0B 3a3HayaB, IO PillleHHSI BBaXKA€ThCS Ta-
KO0 (hOpMaJbHOIO iCTUHOIO, SIKa OCTaTOYHO Ta Oe3IMOBOPOTHO BCTa-
HOBJIIOE MPAaBOBi BITHOCMHMU MiX cTopoHamu®. B 1boMy ceHci mpu-

! okposckuii U. A. Victropust pumckoro mpaa. URL: http://civil.consultant.
ru/elib/books/25/page_21.html#_footnoteref353.

2 Xopyuncuti C. H. CtaHoBIeHUE W pa3sBUTHE WHCTUTYTA 3aKOHHOW CHUIIBI CY-
nebHoro pemrenust // O6pasoBanue u mpaBo. 2012. Ne 12. C. 278.

3 J6r0ouxoes T. M. YdeOHUKD pycKaro rpaxiaaHckaro cymornpoussoiacTsa. Spo-
ciasnb, 1912. C. 245.
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iiHgaTO ToBOopuTH: Res judicata pro veritate habetur (cymoBe pilmeHHS
Mae npuiiMaTucs 3a icTuHy). [ToaibHy TOUKY 30py BUCIOBIIOBAJIU Ta-
kox €. 0. Hedenpes' Ta, mepHow Mipoio, €. B. BacbkoBChbKUIA?,

PagsgHcbKMMU BYEHUMHU-IIpOILECYaJiCTaMUA OyJIO PO3LIMPEHO IIe-
peliK BIaCTUBOCTEM 3aKOHHOI CUJIM CYOOBOIO pillleHHS Ta 00’€l-
HaHO y JIBi TpYIM, 11O XapaKTepU3ylOTh CTATUYHWUU Ta HTUHAMIYHUKN
€JeMEHTH 3aKOHHOI cwiIM pimeHHs1 cyny®. I[Ipu 1iboMy noBoui Imo-
MYJISIPHUM CTajlo OTOTOXHEHHSI 3aKOHHOI CUJIA 3 OJHI€I0 YU Kijlb-
KOMa BJIACTUBOCTSIMM 3aKOHHOI CWJIM, 1i CTATUYHUM YU TWHAMIYHUAM
eJIeMeHTaMH.

BriMm He BOavaeThcs MpPaBMJIBHUM ITAXil, BiIIOBIZHO IO SKO-
ro CYTHICTh 3aKOHHOI CHMJIM BM3HAYaE€ThCS Yepe3 OJHY UM KilbKa 3
il B1acTuBOCTell (OOOB’SI3KOBICTh, HE3MiHHICTb, HECIIPOCTOBHICTh Ta
iH.), cTabinbHicTIO, ocTarouHicTio pimeHHs cyay (C. K. 3araitHoBa?)
a00 HaBiTh K CYKYMHOCTI AWHAMiYHUX Ta CTATUYHUX BJIACTUBOCTEU
pimeHHs cyny, Ha oMy Hamossitae P. O. TaBpik®. JlaHi BIacTUBOCTI €
JINIIE OKPEMUMU XapaKTepUCTUKAMU PillleHHSI Cyay, TpaBOBUMU Ha-
clligKaMy HaOpaHHS pIlIEHHSIM 3aKOHHOI CUJIM, ITOXiTIHUMU Bill CYyT-
HOCTi 3aKOHHOI CWJIM, i HE MOXYTh XapaKTepu3yBaTH ii IOpUAUYHY
npupony. OpuanyHa mpupona 3aKOHHOI CHJIM CYIOBOIO PillleHHS
BU3HAYAETHCS JIKEPEJIOM ii TTOXOMKEHHS.

V pansgHCBKil mpoliecyaibHii JiTepaTypi IMaHyBajla KOHIUEMLis 1e-
JIETYBaHHS IOPUIMYHOI CUIU 3aKOHY CYIOBOMY PillIeHHIO, SIK€ MpO-
SIBJISIETHCSl Y HaAiJIEHHi CyIOBOTO pillIeHHSI CUJIOK 3aKOHY, 3aCTOCO-
BaHOTO CYIOM.

Tak, nanpuknan, H. O. YeunHa Bim3Havania, 110 3aKOHHA CUJIa Pi-
IIeHHST — IIe HOpMa TpaBa y Iil, TOMy HaOyTTSA CYIOBHM pilllcHHSIM
CHJIM 3aKOHY € CITOCOOOM 3aCTOCYBaHHS ITIpaBa, 3a SIKOTO HabOyBae
YUHHOCTI, CTa€ 3aKOHOM aBTOPUTETHE pPO3’SICHEHHS Cydy IIpoO Iilo,

! Hegeoves E. A. TpaxknaHckiit mpouecch. Mocksa, 1900. C. 312.

2 Bacvkosckuii E. B. Y4eGHUK TpaxmaHCKoro rmpoiecca. Mocksa, 1917.
C. 352.

3 Macnennuxosa H. U. 3axoHHas cuia cyneGHOIO pellieHrs B COBETCKOM Ipax-
TAHCKOM TIpOLIeCCyaJIbHOM TIpaBe: aBToped. OuC. ... KaHA. opud. HayK. CBepm-
JoBck, 1975. C. 5—11.

4 3aeaiinosa C. K. CyneOHble akThl B IPaXIaHCKOM M apOUTPaKHOM IIPOLIECCE:
TEOpEeTUYEeCKHE U MPUKIATHble TPOOIEeMBbl: aBToped. AKC. ... -pa IOpUJ. HayK.
ExaTtepun6ypr, 2008. C. 10, 37.

5 [aepix P. O. CyTHIiCTh Ta 3MICT 3aKOHHOI CHJIM DillleHHS Cydy Y LIMBiIbHiMi
cripaBi // YHiBepcureTchki Haykosi 3amucku. 2008. Ne 2. C. 84.
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MOPSIIOK Ta CTPOKM BUKOHAHHSI MPUMKCIB HOPMU TpaBa y 3acTo-
CyBaHHi IO Cy0’€KTIB pO3TJISTHYTOTO CYIOM CITipHOTO BiTHOIICHHS'.
. I. [TonryMOpABMHOB CTBEPIKYBaB, 110 3aKOHHA Cuja CyI0BOTrO pi-
IIEHHS TPYHTYETbCS, HacaMIiepel, Ha TOMY, 10 CyIOBe DillleHHs, 3a
CBOEIO IOPUANYHOIO MPUPOIOI0, caMe I10 COO0i € 3MIMCHEHHSIM 3aKOHY.
3akoH gK (opMa BUpaxkeHHSI MpaBa, peali3ylouuch y CyIOBOMY pi-
IIEHHi, HE MOX€ HE HaJaBaTWU OCTAHHbOMY CWJIW, BJACTUBOI CAMOMY
MmpaBy. YOCOOJEHHSIM IIi€i CUJIM TIpaBa i € 3aKOHHA CUJIa CyJTOBOTO
piteHHs.

Bxazana KoHIIETIIisT 3aIUIIAETHCS HOBOJII IOIYISIPHOIO i Ha ChO-
TOJHIiIIHINK AeHb. Tak, BKazaHe nejeryBaHHs, Ha nymMky C. H. XopyH-
2KOTO, JIETITUMYE yCi HACTYITHiI MPOSBU [il CYyZOBOTO pillleHHS: 000-
B’SI3KOBICTb, peajli30oBaHiCThb, BUK/IIOUHICTh ToIlo. Bka3zaHi BiacTu-
BOCTi, K 3a3Haya€ HayKoOBellb, BUCTYIAIOTb PE3YyJIbTaTOM HAaIiJIEHHS
JIOT0 CHJIOIO 3aKOHY 1 € CYIIyTHIMM il IOpUIUYHOI CWIM 3aKOHYS.

BinmosinHo mo Toukm 30py C. H. XopyHXoro, B MO3UTUBHOMY
CEHCi 3aKOHHa CWJia CyJOBOTO PIillIEHHS 3MiNCHIOE MEPETBOPEHHS Y
XKUTTS CaMOTO 3aKOHY, i Y KiHIIEBOMY CeHcCi, 3a0e3meuye IpaBoIIo-
psmok®.

Opnak ciaig moroautucs 3 H. I. MacieHHiKOBOO B TOMYy, 1O 3a-
KOHHY CWJIy PillIeHHSI CyAy HE MOXHa OTOTOXHIOBAaTU 3 CWJIOIO Ma-
TepiaJlbHOTO 3aKOHY, 3aCTOCOBaHOro cymom®. Takmil mimxig mo posy-
MiHHS IOpUAWYHOI MPUPOIU 3aKOHHOI CHJIM CYIOBOTO pillleHHS (0TO-
TOXKHEHHS 1i 3 CUJIOI0 3aCTOCOBAHOTO 3aKOHY 3a KOHIICIIIIIEI0 Ie-
JIETYBaHHS), MO CYTi, 3aKpilLIIOE APYTopsiAHe, MiANOpsiAKOBaHE 3Ha-
YEHHS$ CYIOBOI TiJIKW Bjiaau, ii 0OCIYTroBYHOUUWiA, MOXiAHUI, MEBHOIO
Mipolo 3ajieXXHUI Bil 3aKOHOMABYOi BJaaM XapakTep. 3akpiljieHui
y ¢T. 6 KoHcTuTyiil YkpaiHy NpUHLMUII HOAUTYy Aep:KaBHOI BJamgd Ha

"Yeyuna H. A. I36paHHBle TpyAbl MO TpaxkmaHckoMy mpoueccy. Cankr-Ile-
TepOypr, 2004. C. 159—160.

2 [Toaymopdsunoe /. M. 3akoHHast cuia cyaebHoro perieHust. Townucu, 1964,
C.29.

3 Xopynocuii C. H. JleieripoBaHHOE 3aKOHOIATEIBCTBO U CyIe0HOE HOPMOTBOP-
yectBo // [IpaBoBast Hayka u pecdopma opunmdeckoro oobpazosanusi. 2013. Ne 3.
C. 46.

4 Xopynoucuii C. H. CtaHOBIEHNE U Pa3BUTHE WHCTUTYTA 3aKOHHOW CHJIBI CY-
nebHoro peuieHust // ObpasoBaHue U mpaso. 2012. Ne 12. C. 282.

> Macnennukosa H. U. 3akoHHas cuia CyneGHOIO pPelleHKs] B COBETCKOM IpaX-
JTAHCKOM TIpollecCyallbHOM IpaBe: ABToped. AuC. ... KaHI. opul. HayK. Cepa-
JoBcK, 1975. C. 8.
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3aKOHOAAaBYY, BUKOHABUY Ta CyIOBY TiJIKU O3Haya€, 30Kpema, PiBHO-
3HAYHICTh BCiX TiJIOK BJIaAM Ta MEBHOIO Mipol0 caMOCTiiiHUI1 Ta aB-
TOHOMHUIA XapakTep (MYHKUIOHYBAHHSI KOXHOI 3 HUX.

SIK BKa3yeTbcs B IOPUAWYHIN JiTepaTypi, AepKaBHA Baga SIK BUI
BJIaAX TyOJIIYHOI € Ti€I0 CYCIiJIbHOIO CUJIOIO, KOTpa 34aTHa 3 JOIO-
MOTOIO TIPaBOBHUX Ta OpraHi3alliiHMX 3acO0IB peajidyBaTU BOJIO Jep-
>KaBU B MeXaX KOHCTHUTYIIl Ta 3aKOHiB'. 3a CBOEIO CYTTIO, NepKaBHA
Blaga — Ii¢ JIeTiTUMHe odilliiiHe BOJEBUSIBICHHS AepKaBH, il op-
raHiB Ta MOCagoBUX OCi0, 11O SIBJIsIE cOOO0 3AilICHEHHS BJIalu Ha-
poxy’.

CyBepeHHi iHAUBIAM B TpOMaasiHCbKOMY CYCHMiJIbCTBi uyepe3 cy-
CHiJIbHUI JOTOBip (DOPMYIOTh IepKaBy, SIKY HaOUISIOTh BIAOIO i mpa-
BOBMMM OCHOBaMU JUJISI CBOEI AisibHOCTI. Yepes AisiIbHICTh epXkKaBH,
il BiIMOBIZHMUX OpraHiB 3MiACHIOETHCSI CaMOpPETyJIsilisl CYCIIiIbCTBa,
MpU LIbOMY Halie(heKTUBHIIIIMM 3aCO00M perIaMeHTallii Ipoliecy ca-
MOOpTaHi3allil CyCIiJIbCTBa € IpaBO, SIKE€ y B3aEMOJii 3 Aep>KaBOIO
CTAaHOBUTh HOpPMATMBHE 1HCTUTYLIHE YTBOPEHHSS.

OTxxe HallBaXJMBIllli eJeMEeHTU AepXaBHOI BiAaad — L€ BOJS i
cuna. JlepxaBHa Bjlama SK BuUO IyOJiYHOI BIagu € caMmMe TOI0 Cy-
CIJIBHOIO CUJIOIO, sSKa 3[IaTHA 3a JOIIOMOIOIO IIPaBOBUX i OpraHisa-
LiAHUX 3ac00iB 3[iICHIOBATU BOJIIO AEPXKaBU B paMKaX KOHCTHUTYILLii
i 3aKoHiB".

TakvM YMHOM, CTBEPIKYIOUM MPO MOXiAHUIA XapaKTep IOPUINYHOI
CWJIM CYIOBOTO pillIeHHS Bill CUJIM 3aKOHY, MU T030aBJISIEMO CYAOBY
BJIAly «BJACHOI CHJIM», @ OTXE, IO CYTi, HE BU3HAEMO ii BIAOOI0 SIK
Takolo. Jlep:kaBHy BJlafy, sika € sIBUIEM aOCTpaKTHUM, MOXHA Biguy-
T JulIe yeped ii nposiBu. [TposiBoM cymoBoi Biaau € 3aKOHHA cuJja
CYIIOBUX pillI€Hb.

Sl 3aKOH € MpOAYKTOM 3aKOHOIABYOl Bladu, TaK i CydOBe pi-
IIEHHSI — IIPOAYKTOM CYOOBOi Bjaanu. BoHM iCHYIOTh MEBHOIO Mi-
POI0 ABTOHOMHO Ta MAlOTh CIJIbHE KEPEJIO — NEPKaBHY BJIALY, 11O

"' Yexoeuu T. B. CyTHICTb i 10opuIMyHa mpupona aepxaBHoi Biagu // Yacormc
Kwuiscekoro yniBepcutery mpasa. 2003. Ne 3. C. 20.

2 Kosioopa M. I. [lepxaBHa Bjiaja: Mexi 3aiicHeHHsT Ta ¢hopma opranizauii (1o-
JIITUKO-TIpaBHi acmektn) // YkpaiHceke mpaBo. 1995. Ne 1. C. 7.

3 Kpasuyk B. M. JlepxaBHa Bjala B yMOBaX TPOMASIHCBKOIO CYCIiJIbCTBA.
URL: http://www.lex-line.com.ua/?go=full_article&id=162.

4 Bradumupoe M. B. JlepXaBHa BJlaia B YMOBaX PO3BHUTKY I'POMAISTHCHKOTO CY-
CIiTbcTBA // AKTyasbHI Tipobiemu nepxkaBHoro yrpasminas. 2013. Ne 2. C. 51.
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€ YOCOOJIeHHSIM BOJIi Hapody. B 11boOMy KOHTEKCTi BapToO TpMUTragaTu
BuciiB T. M. fI0ooukoBa mpo Te, 10 SIK 3aKOHOJABELb ITPOTOJIOIIYE
HOpMHU in abstracto, Tak Cyasi TIpOTOJIOLIYE B CBOEMY PillleHHi HOP-
My in concreto, Ipu3HAYeHY BU3HAYMTHU IPABOBIMHOCMHU MiX CTO-
poHamu'.

3BUYAiHO, 1110 3aKOH Ta CYIOBE PilllEeHHSI HE MOXYTb B IpPaBOBii
JIepXaBi iCHyBaTM OKpPeMO OAWH Bill OJHOTO, OCKiJIbKM BHACTiAOK il
y Takili JepxaBi CUCTEeMU CTpUMYyBaHb Ta MPOTHBAT 3aKOH OOMEXYE
CBaBiJIJIA CYHOBOI BjlaAu, TOHi SIK CyJOBe pillleHHs (ITlepeBaXkKHO, pi-
meHHs1 KoncturyuiitHoro Cyny YkpaiHu) € iHCTpyMEHTOM HOPMO-
KOHTPOJIIO Ta MOX€e MPUMMHUTHU Jil0 HE TTPaBOBOTO (HEKOHCTUTYIIil-
HOTIO) 3aKOHY.

Takyum 4MHOM, 3aKOHHA CUJIa CYIOBOIrO PIllIEHHS € MPOSIBOM BOJi
Ta CWIM Cydy SIK OpraHy CyIOBOI Blaiu B IIpoOlLieCi 3MIMCHEHHS Iipa-
BOCY/II B TIOPSIIKY LIMBIILHOTO cynoynmHcTBa. CaMa Ha3zBa «3aKOHHA
CUJIa» HATSIKA€ Ha MEBHUM 3B’SI30K IOPUAWYHOI CUIW PillIeHHS 3 CU-
Jioto 3akoHy. OHaK 3aKOHHA CUJia CyJ0BOIO PillIeHHS HE € TOXiTHOIO
BiJl CMJIM 3aKOHY, a CBOIM JI>KE€pPEJIOM Ma€ CYAOBY Biamy. 3B’SI30K Cy-
JIOBOTO DillIeHHS i3 3aKOHOM MPOSIBISIETHCS YEPE3 BUMOTY 3aKOHHO-
cti cymosoro pimeHHs (4.2 cr. 263 LITIK Ykpainu), a He yepe3 Ka-
Teropito «3akonHa cuia» (ct. 273 HITK VYkpaiun)?. [Ipocto pimeHHs
cyny, HaOpaBIllM 3aKOHHOI CUJIM, Ha0yBa€ TaKOrO CaMOI0 aBTOPUTETY,
IO 1 HOpMa 3aKOHY.

Jlo Toro XX Ha ChOTONHIIIIHIMA JeHb MOXHa 3 YCi€l0 BilIlOBiIajb-
HICTIO CTBEPIXXYBATH, IO HiSUIBHICTb CYIy 3 PO3TJISILY Ta BUPIMICHHS
MPaBOBOTO CIOPY BUXOAMUTH 32 MEXi MPOCTOr0 MEXaHiYHOTO 3aCTOCY-
BaHHSI HOPMM 3aKOHY J0 BCTAHOBJIEHMX B JOKA30BOMY MOPSIIKY 0O0-
CTaBUH CIIpaBU.

3aKOHHICTb SIK, 0€3 CYMHiBY, 00OB’SI3KOBa BJIACTUBICTbH MiSLIbHO-
CTi Cylly HE MOXE B TOW CaMMiA 4yac BBaXkaTHUCSl €IMHUM YMHHUKOM,
KU BU3HAYa€ BIUIMB CYIOBOTO PilllEHHS Ha MPaBOBIAHOCWHU, IO
Oy/Iu TIPEeAMETOM CYIOBOro po3risiay. [IpuHUMIT Toaiy Biaau Ha TpU
He3aJIeXHi TiJIKU: 3aKOHOAaBYY, BUKOHABUYy Ta CyJOBY O3Hauyae, Mix

! d6aouxoss T. M. YdeOGHUKD pyCKaro rpaxiaaHCKaro CyIolpOM3BOACTBaA. Spo-
ciasnb, 1912. C. 245.

2 Andponoe I. B. TIpaBoBa mpupoja 3aKOHHOI CHJIM CYIOBOIO PillleHHSI B IU-
BilbHOMY Ccymo4YMHCTBI // IlpaBoBi Ta iHCTUTYILIHI MexaHi3MM 3a0Ge3MeUeHHS
CTaJIOTO PO3BUTKY YKpaiHM: MaTepialii MiXHap. HayK.-TipakT. KoH®. (Oneca,
15—16 tpaB. 2015 p.): y 2 1. Omeca, 2015. T. 2. C. 544—546.




82 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

iHIIMM, 110 CYIOBE pillleHHs TOBMHHE PO3IJSAATUCS HEe JIMIIEe SIK
3BUYaliHe TMPOJOBXEHHS [ii 3aKOHY, a SIK CAMOCTiMHMI Bupa3 BOJi
Jiep>XaBy 4yepe3 opraHu CydOBOi Biaayd B YMOBax [ii MPUHIIMIMIB 3a-
KOHHOCTiI Ta BEPXOBEHCTBAa ITpaBa.

YV npaB03acTOCOBHIN IisIBHOCTI CyOy MOEIHYIOThCS 00’ €KTUBHI
YUHHUKM, TaKi SIK MisI HOpM 00’€KTUBHOIO MpaBa, SIK€ PEryJlo€ Bil-
MOBiJHI MPaBOBIJHOCHUHU, IO € MPEAMETOM AAHOTO CYJOBOTO PO3-
[JIsiAy, 0OCTaBMHU CIIpaBU, JOCIHIIXKEHI CYIOM, TaK i Cy0 €KTHUBHI YMH-
HUKM (BHYTPIITHE TIEPEKOHAHHS CYAi, CYINiBCLKMIA PO3CY[ TOIIO),
BIUIMB SIKMX Ha KiHIIEBMI pe3yJbTaT PO3IJIsiay CIpaBU He MOXHa He-
IOOLiHIOBAaTA. B pe3yibTaTi MiaIeKTHIHOTO B3a€EMO3B’SI3KY BKa3aHUX
00’€EKTUBHUX Ta Cy0’€KTUBHUX YMHHUKIB HAPOIKYETHCS TaKWil mpa-
BOBMIi (peHOMEH, SIK CyaoBa MpaKTHKa, SIKU iCHYE i pO3BUBAETHCS,
MEeBHOIO MipOI0, CAMOCTIMHO Ta, 3 ONHIEI CTOPOHU, € TOMOBHEHHSIM
iCHYIOUOI CUCTEMHU 3aKOHOJABCTBA YKpaiHM, a 3 iHIIOI — CTBOPIOE
HaBiTh JIeIKYy KOHKYPEHIIil0 CUCTeMi 3aKOHOAABCTBA, OCKIJIBKM MiJI
Yac po3IJsimy Ta BUPIIIEHHS MEBHOI CIPaBU IS CYAIl iHKOJIW OyBae
BaXKJIMBillle HE Te, SIKMI 3aKOH PEryJIO€ BilMOBiIHI MpaBOBiAHOCH-
HU, a Te, IKWI 3aKOH 3aCTOCOBYEThCS Y TIOMIOHUX CIpaBax y CyIOBiit
MPAKTULI Ta SIKUM YMHOM BiH 3aCTOCOBYEThCSI Y CYOOBiil IMPaKTHII'.

Ak 3a3HavaeTbcsd y 1. 2 nmoctaHoBu Ilnenymy BepxoBHoro Cymy
Ykpainu Big 18.12.2009 poky Ne 14 «ITpo cynoBe pillleHHSI y LUBiNb-
Hill cripaBi», pillieHHS CyAy SIK HaWBaXKJIMBILLIMIA aKT MpaBOCYAAsl ITO-
KJIMKaHe 3a0e3MeYnTH 3aXKUCT rapaHToBaHMX KoHcTUTYyLi€l0 YKpaiHu
MpaB i cBOOO JIOAWHU Ta 3AiMCHEHHS MporojolieHoro OCHOBHUM
3akoOHOM YKpaiHM MPUHIIMITY BEpPXOBEHCTBA MpaBa.

BinnosinHo g0 1. 1 mocraHoBu Ilnenymy BepxosHoro Cyny Ykpa-
iaum Bim 01.11.1996 poky Ne 9 «ITpo 3acrocyBanuss Koncrurymii Ykpa-
iHM TIpM 3AIMCHEHHI MpaBoCydas» BimmoBimHo g0 cT. 8§ KoHcTuTylii B
VKpaiHi BU3HA€ETHC 1 Ji€ IPUHIIAIT BEPXOBEHCTBA IpaBa. KoHCTUTY-
LiliHi MpaBa Ta CBOOOIM JIOAWHU i TpOMaasSHWHA € 0e3M0oCepeaHbO
niroynMu. BoHM BHM3HaAyaloTh 1Iij1i i 3MIiCT 3aKOHIiB Ta iHIIMUX HOP-
MaTHWBHO-MIPABOBUX aKTiB, 3MICT i CIIPSIMOBAHICTb MisITBHOCTI OpPTraHiB
3aKOHOAABYOI Ta BUKOHABYOI BJIaJu, OpraHiB MiCLIEBOTO CaMOBPSIIY-
BaHHS i 3a0e3MevyIOThCsl 3aXUCTOM MPABOCYIIS.

! Andponos 1. B. TIpaBoBa cuiia CymOBOIoO pillleHHsS // AKTyaabHi Ipo0JIeMM Lin-
BiJIICTMKU: MaTepiajau MiXHap. HayK.-mipakT. KoHd. (Onmeca, 21 nucrom. 2014 p.).
Opneca, 2014. C. 74-76.
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Buxoasuu i3 3a3Ha4yeHOro MPUHLMITY Ta rapaHTyBaHHsS KoHcTH-
TYLI€I0 CYIOBOTO 3aXUCTy KOHCTUTYLiMHUX MpaB i cBOOOM, CcyaoBa
IiSITTBHICTh Ma€ OyTHM CIpSIMOBaHA Ha 3aXMCT LIMX IIpaB i cBOOOX Bin
OyIb-SIKMX IOCSATaHb IIUISIXOM 3a0€3IeYeHHsI CBOEYACHOTO Ta SIKic-
HOTO PO3IJIsiny KOHKpeTHUX cmpaB. Ilpu mboMmy ciim MaTy Ha yBasi,
110 3TigHo 3i cT. 22 KoHcTuTylii 3aKpiIrieHi B Hilt mpaBa i cBoOOaMU
JIIONVHU 1 TPOMaJISTHUHA HE € BUYEPITHUMM.

Baecenns 3miH mo KoHcturynii Ykpainm 3akoHoM YKpainu Bif
02.06.2016 poky Ne 1401-VIII «I1po BHecenHs 3MiH 1o KoHCTUTYIIIi
VYkpainu (1010 npaBocyiisi)» BIUIMHYJIO Ha BCi chepu MpaBOBOTO
JKUTTS CYCIIJIBCTBA B YKpaiHi, 3amovyaTKyBajgo MOOYyIOBY HOBOI CH-
CTeMU CYIiB i, 3BMYaiiHO, HE MOIJIO HE BimOOpa3UTUCh HA LUBLIbHO-
MY CYIOUYMHCTBI.

Bnacnigok BHeceHuX 3MiH g0 KoHcTutylii O0ya0 3akpilieHo y
cT. 129 3amicTh nomnepenHboi HopMmu: «Cynnai mpu 3miliCHEHHI Tpa-
BOCYAAs1 HE3aJIeXHi i MiAKOPSIIOTHCS JIMILE 3aKOHY» ITOJIOXKEHHS Ta-
Koro 3Micty: «Cynas, 3niliCHIOIOUM MPaBOCYsl, € He3aJleXXHUM Ta
KEPYEThCS BEPXOBEHCTBOM IpaBa». Tak camMo MPUHIIMIT BEPXOBEHCTBA
IIpaBa 3aMiHMB IIPUHLMI 3aKOHHOCTI cepel OCHOBHMX 3acai CYHO-
YMHCTBA, BKa3aHUX y 1Iiil caMili CTaTTi.

Ile, 3BMyaiiHO, HE O3HAYa€ LIKOBUTY BiIMOBY BiJ IPUHIIMILY 3a-
KOHHOCTi B MisSUILHOCTI Cymay. 3MiCT JaHOTO NMPUHLUMY BigoOpaxe-
HUM y Hifii HU3Li iHmmx crareii KoHcrutyuii Ykpainu (3okpema,
CT. cT. 19, 58, 68), gKi MOIMPIOIOTh CBOIO Mif0 Ha OpraHW CYIOBOI
Bragu. Bxazani 3minu mo ct. 129 KoHcTuTynii nuine BKa3yloTh Ha
3MillleHHSI aKlLIeHTiB y TTPaBOBOMY DPEryJIlOBaHHi CylOBOI MisIBHOCTI.
Bonwu, mo cyti, 3HaMeHYIOTh BiAXil Bif pagsHCHKOI KOHIIEIIIii Ia-
HYBaHHS 3aKOHY SIK OCHOBHOTO JXKepeja IpaBa B YKpaiHi Ta 4u He
€IMHOTO O(illiiHO BU3HAHOTO JIXXepeia cydoBoro pimmeHH:. Ilocty-
MOBO MiABMIIYETHCS POJIb CYAOBOI MPAKTUKHU SIK 3aCO0y caMOOpraHi-
3allil Cy/IOBOI CMCTEMHU Ta BaXXJIMBOIO YMHHMKA, 110 BIIMBAE Ha J0-
TPUMaHHS TIPUHLIMITY TTPAaBOBOi BU3HAYEHOCTI, MiABUILIEHHS CTYIEHS
MPOrHO30BAHOCTI MPaBO3aCTOCOBHOI MisJIbHOCTI CyIiB. TAKMM YMHOM,
yKpaiHChKa MpaBoBa CHUCTeMa MOYMHAE COpUMMATU CYIOBUN Mpe-
LIEIEHT K JKepesio peTyloBaHHS CYCHiJbHUX BiTHOCUH, i OMHUM 3
KPOKiB Ha IIbOMY IIUISIXY € CKACyBaHHSI KOHCTUTYLITHOTO MOJIOXEHHS
IIpo Te, 110 CYA MOXe KepyBaTucs Juiie 3aKoHoM. Ile nmo3BoJsie cym-
Ili OyTH OIbII THYYKHUM y PO3YMiHHI aJleKBaTHOTO pearyBaHHS Ha Mo-
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CTiliHi 3MiHM y CYCITUJILHOMY XKMTTi, Ja€ MOMY AOAATKOBi iHCTpyMEH-
TW IS Oinbll e(EeKTUBHOIO BUPILIEHHSI OCHOBHOTO 3aBJaHHS LM-
BUJIBHOTO CYJOYMHCTBA — CIIPaBEMJIMBOIO, HEYIEPEIKEHOTO Ta CBO-
€YacCHOTro pO3MJISAY i BUpIllIEeHHS LMBIJIbHUX CIpaB 3 METOI0 edek-
TUBHOTO 3aXWCTY TOPYLIEHNWX, HEBU3HAHUX ab0 OCMOPIOBaHUX TIpPaB,
cBOOOI 4y iHTepeciB (pi3UUHUX OCiO, MpaB Ta iHTEpeCiB IOPUINYHUX
oci0, iHTepeciB mepxXaBu. 3MiHU y CYCIIUIBHUX BiIHOCHMHAX 3aBXIU
BinmOyBaroThCsl HabaraTo IIBUALLE, HiXX 3MiHHU Y iX 3aKOHOJABYOMY pe-
T'YJI0BaHHi, TOMY IpaBO3acTOCOBHA IMpaKTUKa Cy[diB MOBUHHA MaTu
3MOTY CJIiIyBaTh He Julle OyKBi, a I AyXy 3aKOHY, BUPIIIyIOUM TTH-
TaHHS, sSIKi 3aKOHOIAaBYO HE BperyjbOBaHi a00 BperyjaboBaHi HE KOH-
KPETHO YU HaBiTh HEKOPEKTHO, IPYHTYIOUMCh SIK Ha HOPMaxX 3aKOHY,
TaK i Ha MPaBOBUX MO3UILiSIX, BUPOOJIEHUX CylaMW BUIIMX IHCTAHILIIA
(B mepury yepry — BepxoBHum Cynom).

V Koncrutyuii YkpaiHu cymoBOMY PillleHHIO IPUCBSIYEHO OKPEMY
CT. 129-1, y sKilt 3aKpiljieHO MOJIOXEHHS 1LIOA0 YXBaJIEHHS pillleHHS
iMmeHeM YKpaiHM, a TakKoX HOpPMY IpO OOOB’S3KOBiCTb BUKOHAHHSI
CYIIOBUX pillieHb. TaKoOX TOJOXEHHS CT. 129-1 MicTATh HOPMY TPO
3a0e3neYeHHs] BUKOHAHHSI CYyJOBUX pillleHb caMe Nep>KaBolo, 110 He
30BCiM Y3TOJIKYETHCS 3 iCHYIOUOIO KOHIIETILIiEI0 CTBOPEHHST MpUBaT-
HUX BMKOHAaBIIiB, sIKa IMOCTYIIOBO HAOMpae OOepTiB.

BigmosigHo mo 4. 3 ct. 129-1 KoHcTutyuii YkpaiHu KOHTpOJb 3a
BUKOHAHHSIM CYIOBUX pillleHb 3IilicHI0E cyd. YiTKO po3ymiioum Toit
¢akT, 1110 3aKOHOAABE1lb BUKOPUCTOBYE TEPMiH «CYAOBE PillIEHHS» SIK
y3araJIbHIOIOUMIA TEPMiH JJI BCiX aKTiB MPaBOCYMLIsI, MOXHA 3pOOUTHU
BMCHOBOK, III0 TUM CaMUM Ha CYI MOKJIaJa€ThCs 00OB’ 30K KOHTPO-
JIIOBaTU peajibHe BUKOHAHHS BCIX CBOIX pillleHb, He3aJeXHOo Bil (op-
MU IX BUKJIAQNEHHs, SIKINO TaKe pillleHHs Miiisira€ BUKoHaHHIO. Of-
HaK Ha ChOTOJHIIIHIN TeHb OCHOBHOIO (DOPMOIO TAKOTO KOHTPOJIIO €
nependavyeHa y IITK YkpaiHu Ta aesiKux iHIIMX MpoliecyaJbHUX 3a-
KOHax MpoLelypa OCKapXXEeHHs A0 Cyly pillieHb, [iii ab0 6e3MisIbHO-
CTi IPUBAaTHOTO BUKOHABIIS, AEPXKABHOTO BMKOHABLIS UM iHIIOI TO-
caJloBOi 0coOM AepkaBHOI BUKOHABYOI CJIYXXOU TiJ yac BUKOHAHHS
CyIIOBOTO pillleHHs. Take IMpoBaIXKeHHs BiTOyBa€ThCS JIMIIE 3a CKap-
rolo 3aiHTepecoBaHOI 0COOM, a OTXKe, 3aKOH HE HaJa€ Cyay Iopuany-
HUX iHCTPYMEHTIB 3[iliICHEHHSI KOHTPOJIO 32 BUKOHAHHSIM KOXHOTO
CBOTO pillICHHSI.
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Ockinbku KoHcTuTylist YkpaiHu, sk 3a3HayeHO B ii CT. 8, Mae
HalBUIY IOPUIUYHY CUJY, a 1l HOpMU € HOpMaMu MpsIMOi Ail, cyau
MPU PO3TJISAi KOHKPETHUX CITpaB MalOTh OLIHIOBATU 3MIiCT OyIb-5IKO-
o 3aKOHY 4YM iHIIOTO HOPMATMBHO-TIPABOBOTO aKTa 3 TOYKMU 30Dy
ioro BimmoBimHocTi KoHCTUTYIIiI i B yciX HEOOXimTHMX BUIIaJKax 3a-
crocoByBaTU KoHCTUTYLIO K akKT mpsmoi aii. CynoBi pillleHHsS Ma-
I0Th I'PYHTYBaTuCh Ha KOHCTUTYLI, a TAKOX Ha YNHHOMY 3aKOHO-
JIaBCTBi, SIKE HE CYNEPEYUTh iid.

[Tpu upomy BinmosimHo a0 4. 10 ct. 10 LTTK Ykpainu 3a60opoHsi-
€TbCSl BiIMOBa y PO3IJisli CIpaBU 3 MOTHUBIB BiICYTHOCTi, HETTOBHO-
THU, HEUITKOCTi, CYNepeuMBOCTI 3aKOHOAABCTBa, 1110 PETYJIIOE CITip-
Hi BiTHOCUHHM.

ToOTO HiSIBHICTH Cymy IIpU PO3TJISAi KOXHOI LIMBIJIBHOI CIIpaBU
IMOBMHHA OYTU B KiHIIEBOMY PE3yJbTaTi CIIpsMOBaHa Ha YTBEPIKECHHS
MPUHILMITY BEPXOBEHCTBA IpaBa Ta 3aXUCT MpaB i cBOOOJ JIOIUHU
i TpOMaJsTHUHA He3aJiexKHO Bif HasIBHOCTI Ta e(eKTUBHOCTI 3aKOHY,
IO PEeTYJIIOE CITipHi BiZTHOCHHMU.

OTxe, cymoBe pillleHHSI Y LIMBUIbHIN CIpaBi € He Julle pe3ybra-
TOM 3aCTOCYBaHHSI CyIOM HOPMHU 3aKOHY JIO TE€BHUX CYCIUJIbHUX Bil-
HOCHH, ajie 1 BUSIBOM BOJIi IepXaBU 10 3MiMCHEHHS 3aXMCTy MpaB Ta
3aKOHHUX iHTepeciB 0coOu.

TakuM 4MHOM, MOXHa JiATA BUCHOBKY, 1110 3aKOHHA CHUJIa CyIO-
BOTO pillIEHHS B LIMBUILHOMY IPOILIECi — II€ 30BHIIIHE BUPaXKEHHS,
MPOSIB CYI0BOi BiaAu AepKaBU 4yepe3 akT MpaBocyausl (CymoBe pi-
IIEHHST) Y UMBINBHIN cripasi'.

[ist 3aKOHHOI CWJIM CYTOBOTO PillleHHS TIPOSIBJISIETbCS Yy iHAWBI-
JIyaJIbHO-TIPABOBOMY DETYJIIOBaHHI CYCIJIbHUX BiIHOCHH, 110 Oyiu
MPEeIMETOM CYAOBOTO PO3IISAY. SIKIIO Hi 3aKOHM, Hi MiI3aKOHHI aKTU
HE BHOpaJIMCA 3 3aBJaHHSIM IMPABOBOTO PETYJIOBaHHSI LIMX BiIHOCWUH
Ta He 37aTHi OyJIM YCYHYTH IX CIIipHiCTb, caM€ B TaKMX BUMaAKax 3a-
KOHHA CWJIa CyJOBOTO DIllIEHHS € 1€ OJHWM MPOSIBOM JIE€PXaBHOI
BJIaJy, SIKUI TOUYKOBO BPETYJIOBYE CYCIIiJIbHI BiTHOCUMHM TaM, Je 1
HEeOoOXiTHO JIs1 3aXUCTy TpaB, CBOOOM Ta iHTepeciB ix yyacHUKiB. 3a-

! Andponoe I. B. 3axkoHHA cuja CyIOBOrO pillleHHS B LMBLIBHOMY IIpOLECi
Vkpaiau // FOpuauunuii BicHuk. 2016. Ne 4. C. 100—104; Axmyaabni TUTaHHS
LIMBITLHOTO CYTOYMHCTBA Y CBiTJi cymoBoi pedopMmu B YKpaiHu: MoHorpadis /
[C. B. KiBanos, H. IO. Tony6eBa, 1. B. AHnpoHOB Ta iH.]; 3a 3ar. pen. H. lO. To-
nyoesoi. Omeca, 2017. C. 136—143.
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KOHHA cuja CyJ0BOIO PillleHHSI Haga€e pe3yJIbTaTy BUPIlLIEHHST CIIOPY
CyIIOM, 3IiICHEHHIO CYJOBOTO 3aXMCTy IpaBa BJIaJIHOIO iMIepaTUB-
HOTO XapakTepy, a CHipHUM MPaBOBIAHOCUHAM, 1110 OyJud MPEAMETOM
CYIIOBOTO PO3IJISIIY, — OCTaTOYHOI IOPMAMYHOI BU3HAYEHOCTI.

CyTHICTh 3aKOHHOI CUJIM MOXHa 3’SICyBaTU y MOPIBHSIHHI TaKUX
KaTeropiii, ik «HaOpaHHS 3aKOHHOI CHJIM» Ta «HaOpaHHSI YMHHOCTI».
B ropuanmyHOMy 006ix0fi 1Ii KaTeropii 4acTo OTOTOXHIOIOTH, 3a0yBa-
04M TpO Te, 1[0 YMHHOCTI HaOWpaloTh BCi 0€3 BUHSTKY aKTH Op-
raHiB BJIaAy, a 3aKOHHOI CWJIM — JWIIe CYOOBi pillicHHSA. ToMy Ha-
OpaHHs pillleHHSIM 3aKOHHOI CUJIM O3HAYa€ He TUIbKMU Ta HE CTiIbKU
HaOpaHHS HUM YMHHOCTI, CKiJIbKA XapaKTepu3ye XapaKTep BIUIUBY
TaKoro pillleHHsI, 1110 Habpajo 3aKOHHOI CUJIM, Ha TPaBOBiAIHOCUHU
CTOpPiH CymoBOro criopy. HaHuil peryialoounii BIUIMB € CHiBMipHUM
3a IOPUAMYHOIO CUJIOIO Ta aBTOPUTETOM 3 BILUIMBOM 3aKOHY. Tak, y
BUIIAJIKY, SIKIIO TOJOXEHHS Hakady a0o iHIIOro Mi3aKOHHOIO akKTa
cyrepedyaTb BUMOTaM 3aKOHY, MiJ yac oOpaHHs BapiaHTa MOBEIiHKHA
Cy0’€KT MpPaBOBiMIHOCUH MOBUHEH OPiEHTYBAaTHUCS Ha HOPMU 3aKOHY,
SIKi MaloTh BUILY IOPUAWYHY CcUIy. 3aKOH i MiJA3aKOHHUM aKT 3Ha-
XOISTHCS B ONHIN IUIOIIMHI Ta IX iEpapXil0 MOXHA YiTKO BU3HAYUTH.
Tomy CTOCOBHO OyAb-SIKOTO IMiJ3aKOHHOTO aKTa HE MOXHa CTBEp-
IKyBaTH, 11O BiH HaOupae 3aKoHHOI cwiM. Moro cuia 3a3majierinb
€ MEHIIOIO 3a CUJIY 3aKOHY, TOMY i Ha3uBaeThcs MiA3akoHHoW. Cy-
JIOBE PIllIEHHS HE € OJHOMOPSIAKOBUM aKTOM i3 3aKOHOM. BoHO um-
HUTb CXOXWI BIUIMB Ha IMPaBOBiIHOCUHU, OJHAK HE 3HAXOAUTHCS i3
3aKOHOM B €IMHII TUIOIIWHI, a TOMY Y BUMAAKY, SIKIIO PillIeHHS, SIKe
Ma€ 3aKOHHY CHUJIY, CYIIepeyuTh 3aKOHY, MOTO MPUITMCH BCE OIHO Iill-
JISITal0Th BUKOHAHHIO, OCKiJIbKY TOKM BOHO HE CKacOBaHE, BOHO [Ii€
Ta MOTO [Iis MOPIiBHSIHHA Ta KOHKYPYE 3 CHJIOIO 3aKOHY.

Came 3aKOHHaA CcUJIa CyJOBOIO pillleHHs € Horo (pillleHHs) CyT-
HICHOIO 03HAKOI0, BJIACTUBICTIO, sSIKa i BU3HAYa€ MicClle CyoOBOIrO pi-
IIIEHHSI B MEeXaHi3Mi MpaBOBOTO PEryJiOBaHHSI CYCITIIBHUX BiTHOCHUH.

OcTaHHIM YacoM y 3B’S3KY i3 HampsIMKOM pPO3BUTKY YKpaiHU B
0ik €Bpony HaOMpa€e MOMYJISIPHOCTI 3iCTaBJICHHS 3aKOHHOI CUJIUA Pi-
LIEHHS CyAy Ta TepMiHa «res judicata», 1110 BUKOPUCTOBYETHCS B MiX-
HaApOHIiil Ta €BPOIICCHKIN CyOOBiil IMPaKTHIII.

3acnyroBye Ha yBary Touyka 3opy M. C. bopucoBa, sIKnii mpoIo-
HY€ pO3IJIsaaTy BKa3aHy KaTeropito «res judicata» y By3bKOMY Ta ILIH-
POKOMY CeHCi. ¥ By3bKOMY 3HauyeHHi res judicata o3Hayae «CIIpaBy,
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BUpillleHYy cynoM». Lleil acnekT MposiBISIETbCS B TOMY, 1O € CYIOBE

pillieHHsI, 110 HaOpaJlo YMHHOCTI, IKMM YCYHEHa CITipHICTb abo iHIIa

HEBU3HAYEHICTh LUBIJTICTUYHOTO MPaBOBITHOIIEHHS. Y IIMPOKOMY

ceHci res judicata — 1€ MOXimHWUM Big MPUHIMIY TPaBOBOI BHU3HA-

YEHOCTi MPUHIMI CyJTOYMHCTBA, IKWUI BCTAHOBJIIOE, 110 3aKiHUEHHS

PO3IJIsIAy LIMBLIBHOI CIIPaBM, YXBaJleHHS pillleHHs i HaOpaHHS OCTaH-

HiM 3aKOHHOI CUJIM CIIPUYMHSIE HACTYITHI HACJIiIKU:

— TIOBTOPHUI PO3IJISAA TOTOXHOTO CIOPY HE JOMYyCKAaeTbcsl (BU-
KJIIOYHICTh);

— ToJajibllie OCKapXXEeHHsI pillleHHs B OpIMHApHOMY MOPSAKY 3a-
OOPOHSIETHCS, a Teperisaa JOMYCTUMUN 32 HasIBHOCTI CTPOTO BU-
3HAYEHUX ITiACTaB (HECIIPOCTOBHICTb);

— pillleHHs cyay Ma€e OyTM BUKOHaHEe (peasli3oBaHicTh)'.

MoxHa norogutucs 3 Toukow 30py M. C. bopucoBa 1momno Toro,
o res judicata B IIMPOKOMY CEHCi Ta 3aKOHHA CuJia pillleHHS Cyay
IIe B3a€EMOITOB’sI3aHi ajie¢ He TOTOXHi MOHATTA?. BueHWiT mpaBuii B
TOMy, 110 res judicata — 1ie KaTeropisi, sika BUKOPUCTOBYETHCS Y TeK-
CcTaX MiXHapOAHO-MPaBOBUX aKTiB, MiXKHapOJHili Ta €BpOMeUChKiit
CYIOBI IIPaKTHUIi, B TOI Yac SIK KaTEropisl «3aKOHHA CHJIa PillIeHHS
cymy» — 1Ie IHCTUTYT BITYM3HSIHOTO ITPOIIeCyaJbHOTO IIpaBa i 3a CBO-
iM 3MICTOM BOHU He € TOTOXHMMM. OQHAK ClIil po3yMiTH, 110 HaBIiTbh
B MeXaX IpaBOBOi CUCTEMM OJHI€l mepxkaBU (30KpeMa, YKpaiHu) ic-
HYIOTb Pi3Hi MOMISAW HA OJHY W Ty caMy IOpUAMYHY KaTeropito, 110
BXe TOBOPUTH TIpO pi3Hi KpaiHW. HaBiTh Takuii 3araJJlbHOBU3HAHWIA
MPUHIIUIT TIpaBa, SIKU YKPaiHCbKOIO MOBOIO 3BYUMTH SIK «BEPXOBEH-
CTBO IIpaBa», HE 3aBXIU € CUMHOHIMOM TOHSTH «Rule of Law», «Re-
chtsstaat», «Estado de Direito» abo «FEtat de droit» (um TepmiHa «pr-
eeminence de droit», akmit 3acrocoBye Paga €sponn)d. Y 38’a3Ky i3
LIMM I TOro, 1100 HagaBaTU peKOMeEHallil pi3HMM KpaiHaM 3 pi3-
HUMM MPAaBOBUMU CUCTEMaMU Ta MPABOBUMU TPAAMLISIMU 11OJ0 MEB-

' bopucos M. C. TeopeTruecKue 1 MpaKTUIECKUE TIPOOJIEeMbI 3aKOHHOM CHITBI CY-
nIeOHOTO pelieHus: aBToped. Ouc. ... KaHm. opun. Hayk. Capatos, 2010. C. 10.

2 Tam camo.

3 Bepxoeencmeo TipaBa: IOIIOBiNb, cxBajeHa BeHelilicbKO0 KOMicieo Ha 86-My
TleHapHoMy 3acinaHHi (Beneuis, 25—26 6epe3s. 2011 p.), Ha OCHOBi KOMEHTa-
piB, o ix Haganu: naH Ilitep Ban JAWK (unen Kowicii, Hinepnanau) nani
I'per TAJIIEP (unen Kowicii, IlBeituapis) nan dxedpi I)KOYEJ (uren Ko-
Micii, Benmuka Bputanist) man Kaapio TYOPI (unen Kowmicii, @innsHmisa) / mep.
Ha ykp. C. TonoBaToro (3a miaATpUMKM AMEPUKAHCHKOI areHuii 3 MiXkHapOIHOTO
po3Butky/USAID) // IIpaBo Ykpainm. 2011. Ne 10. C. 169.
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HUX MpaBOBUX MUTaHb, HANPUKJIaA, B paMKax €BpoOIeiichbKOro co-
103y abo Pagu €Bpomnu, BXUBAIOTbCS T€BHI y3arajibHEHi MpaBOBi Ka-
teropii. OgHiel0 3 TaKMx KaTeropiii i € kareropis «res judicata», ska
€ HaMOJMXYO0IO 32 3MICTOM OO HAIIIOTO MOHSITTS «3aKOHHA Cuja Cy-
JIOBOTO PillIEHHS».

JlilicHO, mpaBo Ta rapaHTOBaHa 3aKOHOM MOXKJIMBICTh OCKapKEeH-
HsI CyIOBOIO pillleHHS He MOBWHHA CTaBUTH MiJ CYMHiB CTaOiJbHiCThb
TUX MPaBOBiIHOCUH, AKi OyaM odiliiiHO MiATBEpAXEHiI CyTOBUM pi-
LIEHHSIM, 1110 HaOpajio 3aKOHHOI CUJIM. YYacCHUK MPaBOBiIHOCUH, CY-
0’€EKTHUBHE IIPABO SIKOr0 OYJIO ITiATBEPIKEHE Ta 3aXUIIECHE 3aKOHHOIO
CWJIOIO CYIOBOIO pillleHHS, TTOBUHEH OyTWM BIIEBHEHUU Yy Ooro He-
MOPYIIHOCTi, OCKiJIBKM Bif LILOrO 0arato B 4YOMY 3ajieXKUTh JOBipa
rpoOMajsH 0 CyIOBOI CUCTEMU Ta MEPEKOHAHICTh B €(PEKTUBHOCTI Cy-
JIOBO1 (hbOpMU 3aXUCTY Ipapa.

B 11boMy TNposIBASIETHCS TiCHUIT B3a€MO3B’SI30K MPUHIIUITIB Tpa-
BOBOI BM3HAYE€HOCTI Ta OCTATOYHOCTI CymoBOro pimeHHs (res judica-
ta). Ilpo HeMopyIIHICTh Ta HEYXWUJbHE HOTPUMAHHS JAHUX MPUHIU-
MMiB HEOAHOPA30BO 3a3HayaJlocs y pillleHHsSIX €Bporneicbkoro cyny 3
npaB JoauHu. Tak, y cripaBi bpymapecky npotu PymyHii (1999) €.-
pONEUCHKMIA Cyq 3 IpaB JIOAMHU BiA3HAYMB, IO IIPaBO Ha CIIpaBel-
JIMBUI PO3IJISAA CIIPABU CYIOM, IO rapaHTyeThcs myHKToM 1 Crarti 6
KonBeH11ii, MOBMHHO TiyMayuTHucs y cBiTIi IIpeamOynu KoHBeHilii,
sIKa MPOTOJIOLIYE, CEPel iHIIIOTO, BEPXOBEHCTBO IpaBa K YaCTUHY 3a-
ranbHoi cragmuHu JoroBipHux depxkaB. OOHUM 3 OCHOBHUX acIleK-
TiB BEPXOBEHCTBA MpaBa € MPUHIIUI MPaBOBOi BU3ZHAUEHOCTi, SIKMIA
BuUMarae inter alia, 00 Ipu OCTATOYHOMY BHpillleHHi CIIpaBU CyHa-
MM IX pillIeHHSI He CTaBWJMCH Mia cyMHiB. Ha nymky €Bpomnelicbkoro
Cylly, CKaCyBaBIIIM OCTaTOYHE CyIOBE pillleHHs Y crpaBi (res judicata),
siKe, Oinbliie Toro, BxXe Oyja0 BuKoHaHe, BepxoBHuit Cyn IOBHICTIO
aHyJII0BaB CydOBUI mpoliec, sskuil 3akiHuuBcs. Lli aii Oynu BU3HaHI
TaKUMM, 110 MOPYIIYIOTh MPUHIAI MPAaBOBOI BU3HAYEHOCTI Ta Mpa-
BO 3asiBHMKA Ha CITpaBeIJIMBUI CyTOBUIl PO3IJIS 3TiAHO 3 TYHKTOM |
Crarri 6 KouseHnuii. IlomibHa TpaBoBa TO3UIis E€BPONEHCHKOTO
Cymy 3 IpaB JIIOAVHU IIPOCIIIKOBYEThCS M y 6araThox iHIINX OT0 pi-
meHHsx (Psoux mpotu Pociticekoi @eneparii (2002), BacuibeB mpo-
™ YKpainu (2007), Haymenko mpoTtu YKpaiHu Ta iH.).

K Big3HauuMB €BpoONENCbKUIA Cyl, OMHUM 3 OCHOBHMX aCIEKTiB
BEPXOBEHCTBA MpaBa € MPUHLMIT IOPUAMYHOI BU3HAYEHOCTI, KU,
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cepel iHIIoro, BUMAarae, 1mob OCTaTOYHi PIlIEHHS CYAiB HE MOTJIH
OyTH TIOCTaBJIEHi i CyMHiB.

ITpaBoBa BM3HaAYeHICTh Mepeadayae TOTPMMaHHS MPUHLUITY res
judicata, TOOTO IPUHLIMITY OCTAaTOYHOCTI pilllIeHHSI, HEIOMYyCTUMOCTI
IMOBTOPHOTO PO3IJISIAY BXe pa3 BUpilleHol crpaBu. lleit mpuHLUDO
HAIoJIATae Ha TOMY, 110 XOJIHA CTOPOHA HE Ma€ IpaBa JToMaratucs
Meperyigay KiHLIeBOIro i 000B’SI3KOBOTO PillleHHSI TUIBKMA 3 METOIO HO-
BOTO CJIyXaHHS i BUpIillleHHs cIipaBu. [IoBHOBaXXeHHS CyIiB BUILOI
JIAaHKU TIeperisiAaTy pillleHHsI TTOBMHHI BUKOPUCTOBYBATUCS IJISI BU-
MpaBJeHHs CyIOBUX MOMUJIOK, TIOMUJIOK Yy 3AiliCHEHHi mpaBoOCyIs,
a He 3aMiHM pillleHb.

Takox €BpomneiicbKuil cyn 3 IIpaB JIOAMHU HAIIOJSITa€e Ha He-
aOMsIKili BaXXKJIMBOCTI TaKol BJIACTUBOCTI CylIOBOIO pillleHHS, 110 Ha-
Opajio 3aKoHHOI cuiM (res judicata), sSIK MOXJIMBICTb Ta peajibHa 3a-
Oe3mneyeHicTh 3 OOKY JepkaBU MOro akTUYHOIO BHMKOHAHHS. €B-
poreiicbkuit cyn Ta Komiter MiHicTpiB Panu €Bponu HeomHOpa30BO
CTBepIKyBasik, 10 cT. 6 KoHBeHIIii, 30KpeMa, BUMara€ CTBOPEHHS
rapaHTiii He JIMIle caMOro CyJ0BOTO PO3IJsILYy, a i pealbHOTO BU-
KOHaHHS cynoBoro piieHHs. Tak, y Pekomenaauii Ne Rec (2003) 17
Kowmirery MinictpiB Pagu €Bponu «IIpo mpumMycoBe BUKOHAHHS»
Bim 09.09.2003 poky 3a3Haya€eThbCs, 1O MPUMYCOBE BUKOHAHHS CY-
JIOBOTO pIllIEHHS € HEeBiJ €MHOIO YaCTUHOIO (hyHIAaMEHTAJIbLHOTO IIpa-
Ba JIIOAWHU Ha CIIPaBEIJIMBUIA CyTOBUI pPO3IJISI B PO3YMHU CTPOK,
rapaHTOBAaHOTO CTaTTel0 6 €BPOIECHKill KOHBEHIIII TTPO 3aXKCT ITpaB
JIIOAWHU i OCHOBOTOJOXHUX CBOOOJ, CTBEPIXYIOUHU, IO Iep>KaBU-
YJIeHU 3000B’s3aHi 3a0e3MmeynuTu yciM ocobaM, siKi oTpuMalu OcTa-
TOYHE i OOOB’SI3KOBE pIllIEHHS Cydy, IIpaBO Ha MOro IIPUMYCOBE BU-
KoHaHHS. HeBMKOHAHHSI CyIOBOTO pillleHHS ab0 BCTYI HOr0 B CHILY
i3 3aTPUMKOI0O MOXYTb 3pOOUTHU i€ IIpaBO HEAilouMM abo0 YSIBHUM Ha
IIKOAY OJHi/A CTOpPOHi. be3KiHeuyHa MOXJIMBICTb OCKApXEHHS Cyl0-
BOTO pillleHHSI (30KpeMma Taka, 1110 He OOMeXeHa MEBHUMU pPO3yM-
HUMU CTPOKAaMU) CTaBUTh MiJ CYMHIiB MOXJIWBICTh BUKOHAHHS CY-
JIOBOTO pillleHHSI, TIepeTBOPIOIOYM TMPaBO Ha CYIOBHUM 3aXUCT y MPO-
CTy JeKJjapalio'.

' Andponos 1. B. TlpuHumn octatouHocTi cymoBoro pimeHHst «<RES JUDICATA»
// TlpaBoBe XUTTS Cy4acHOI YKpaiHU: MaTepiajld MixKHap. HayK.-TIpaKT. KOHD.,
npucesad. 1oBieto akan. C. B. KiBanosa (Oneca, 16—17 tpaB. 2014p.): y 2 1. /
Biam. pen. B. M. Ipromin. Opeca, 2014. T. 1. C. 376—378.




Posnin 2

PILLEHHY CYAY Y LIMBIABbHIW CPABI

2.1. CyTHicHuii BUMIp pillleHHSI CyAy y LUBiJIbHiN cnpasi

IIuTaHHS PO CYTHIiCTh pillleHHS Cydy K ITiICYMKOBOTIO aKTa Ipa-
BOCYAJsI, SIKUM 3aBEPIIYEThCS CYAOBUIA PO3IJISA Ta BUPILIYETHCS IO
CYTi LIMBiJIbHA cIpaBa, € OOHUM 3 HaWOiNbII AOCTIIKEHUX y MpPO-
necyanabHiil Hayui. lle € BunmpaBmaHmuM 3 OTJISIAy Ha BaXKJIMBIiCTh pi-
IIEHHS Cydy SIK OCHOBHOTO aKTa MpaBOCYI/sl B LIMBLIBHOMY MPOIIECI.
OpHak Taka aKTUMBHICTh HAayKOBLIiB IIpM3Bejia HE JIMILE OO0 BCEOIYHOI
Ta JeTajJbHOI PO3pOOKM Pi3HMX acMEeKTiB ILIi€l MpaBOBOI KaTeropii, aje
i 10 BUHUKHEHHSI TaKOTO IIMPOKOIO CIEKTpa TOYOK 30pYy, MiAXOMiB
Ta HaIpSIMKiB TOCTiIKEHHS JaHOI MpoOJeMaTuKu, 1110 cepell HUX He-
MOXJIMBO MOOAYUTU CYTi MUTAaHHSI, BU3HAYUTHU, 110 € OCHOBHUM Ta
JIPYTOPSITHUM Y XapaKTePUCTULI CYTHOCTI OCHOBHOTO TPOLIECyaIbHO-
ro aKTa B LIMBiILHOMY CYOOYMHCTBI — pillleHHSI CYMY.

HocnimxeHHs pillleHHsI Cydy B Haylli IMBiJILHOTO MPOLIECYaTbHOTO
mpaBa BimOyBajiocs 3a KiJJbKOMa HampsIMKaMU.

1. PimmeHHs cyny $IK BiAIIOBiIb Ha MO30BHY BUMOTY — MiATBEp-
JIXXEHHST MPaBOBITHOCUH (YCYHEHHS iX CIIpHOCTI) — HaKa3 Cymy.

Ha nouatky XX cTopiuus B MpoliecyasibHiil JiTepaTtypi NaHiBHOIO
OyJjla TouKa 30py, BiIIOBITHO OO SIKOi PilllEHHSI Cyoy — 1€ aKT Mpa-
BOCYIJISI, SIKAW MICTUTh Y COOi BilIOBiAb Cydy Ha BUMOTY ITO3WBaya,
SIKOIO0 BiH MiATBEPIXYE HasIBHICTh abO0 BiJICYTHICTb CITipHUX MaTepi-
aJIbHUX TIPaBOBIMIHOCUH MiX CTOpPOHaMM.

Tak A. X. JonpbMcTeH BU3HAYaB pillIeHHS Cyoy SK BIOIIOBiAb Cymy
Ha BMMOTY IIO3MBaya IO JAaHOTO BiAMNoBimaya, B SIKii (BigIoBimi)
Cyl BMUCJIOBJIIOE CBiii, 3aCHOBaHMI Ha KOHCTaTOBaHMX HUM aKTax
Ta Ha BIAMOBIAHUX IOPUAWYHUX HOPMaxX, BUCHOBOK IPO iCHYBaHHS
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abo He icHyBaHHS IuBiTbHOTrO TpaBa'. Cym, micas A. X. [onbMcTeH,
BU3Ha€E ab0 He BM3HAE BUMOTM Mo3uBaya. SKIO BUMOTHY 1li BU3HA-
IOTbCSI, — MM TOBOPHMMO IIPO IIPUCYIKEHHS IT030BY; SKIIO BOHU HE
BU3HAIOThCSI, — TOBOPMMO IIPO BiIMOBY B M030Bi (absolution ab ac-
tione). I B TOMy i B IpyroMmy BUIIAIKy PILIEHHS €, TAKUM YUHOM,
BiIMOBIAI0 Cydy Ha MO30BHY BUMOTY, B MEPLUIOMY — IO3UTUBHOIO,
y IPYyroMy — HETaTUBHOIO?.

Takuit migxig BigMmoBigZaB TOroYyacHUM IMOIVISAaM Ha KaTeropiro
«TIpaBO Ha MO30B» SIK Ha MpaBO IO3MBaya BUMAaraTv Bill Jep>KaBu
CymoBoro pimeHHs®. BinMmoBigHO MpaBo Ha IMO30B PO MPUCYIKEHHSI
po3rjsaanocs sSK MpaBo Ha CyAoBe MiATBEPAXKEHHS IpaBa Mo3uBaya
Ha BUKOHAHHS YOro-HeOyIb 3i CTOPOHM BiAIlOBigaya, a IIpaBo Ha I10-
30B IIPO BU3HAHHSI — $K IIPaBO Ha CyIOBE MiATBEepIKEHHS iCHYBaHHS
abo He icHyBaHHs IpaBoBizHOocuH!. CaMe y TaKOMy IiATBEepIKEHHi
MnposiBIIsIEThCSI, Ha AyMKy B. M. TopnoHa, nmpaBoBuii epeKT cyn0BOro
pillIeHHST.

K BiANOBiAb Cyay Ha MO30BHY BHMOTY CYAOBE PillICHHSI PO3IJIS-
naB i K. [. Manuiues. BueHuii Bin3HauaB, 1110 akT Cydy, SIKWii BU3Ha-
Yya€e MarepiajbHi UMBUIbHI BITHOCUHM CTOpPIH MO CYTi IIpen SIBJICHUX
OCHOBHMX BHMMOI, Ha3uBaeThcs pimeHHaM®. IlomibHe BM3HaYeHHS
HagaB i €. O. Hedenbes, Bin3HAYMBIIM, IO PillleHHSI — 1€ TOW akKT
cyny, SIKMM, 3a BUPIIIEHHSIM IUMTaHHS MpO MpPaBUIbHICTh MO30BHUX
BUMOI, BU3HAYAETHCSI T€ MaTepiaabHO-IIPaBOBE BiTHOIIEHHS, B SIKO-
My TIOBUHHI 3HaXOZUTHUCS CTOPOHU'.

TeopeTMyHUM MIATPYHTSIM BKa3aHOTO IiAXOAy Oyjla HayKoBa Te-
Opisl, BiIMOBIIHO MO SIKOI 3aBIaHHSM CyIy B LIMBIILHOMY IIPOIIECi €
BU3HAYEHHS 3aKOHHOCTI iHTepecy I03MBaya y MOro IpUTA3aHHI A0
BiImoBimaua Ta 3miliCHEHHS 3aXMCTy JAHOIO iHTepecy, SKIIO BiH Bif-
MoBimae HopMaM 00’€KTUBHOIO MpaBa, BCTAHOBJICHMM 3aKOHOIAB-
neM. IMIepaTuBHaA cKJIamoBa (Haka3) 3a 1i€l0 KOHUEMIIEID MiCTUThCS

! Jonomemen A. X. Y4eOHUMKD pyCcCKAro TIpaxKIaHCKaro CyIOIpPOM3BOACTBA.
Cankr-Iletep6yprs, 1913. C. 263.

2 Tam camo.

3 Topoon B. M. Vicku o nipusHaHuu. dpocnasinb, 1906. C. 127.

4 Tam camo.

5 Tam camo. C. 128.

5 Manviumee K. U. Kypcoh rpaxmanckoro cymomnpusBonctsa. T. 1. Cankr-Ilerep-
6yprsb, 1876. C. 406—407.

" Hegpeoves E. A. Ipaxmanckiii mpouecch. Mocksa, 1900 C. 302—303.
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He B CyIOBOMY pillleHHi, a B HOpMi 00’€KTUBHOIO IpaBa, 3aCTOCO-
BaHill cyloM A0 CIipHMX MPaBOBiTHOCHUH. TaKMM YMHOM, BUCHOBOK
Cylly BiIHOCHO iCHYBaHHSI KOHKPETHOTO BeJliHHS 00’€KTUBHOIO Ipa-
Ba € 00OB’SI3KOBUM [IJisI OCi0, iHTepecCiB SIKMX BiH CTOCYETHCH, i IPU-
MUHSIE CITip MiXX HUMM, IIO BUHUK 3 LILOTO MpUBOIY'.

JaHa KoHIemis Oyna ImiaTpuMaHa i HU3KOMI PaAsTHCHhKUX IIPO-
pecyauictiB. Tak, O. I1. KiteiiHMaH po3riisiaaB pillleHHS cyay SK akT
MITBEPIKEHHSI CYAOM SIK OpraHOM IPaBOCYIAsl HAasIBHOCTiI abo Bil-
CYTHOCTI MiX CTOPOHAaMW IIPOIECY BiTOMOIO MPaBOBiTHOIIEHHS Ta,
BiATIOBiZHO, HAsIBHOCTI a00 BiACYTHOCTiI y BiANOBiTHMX BHUIMagKax
MMOPYIIEHOro abo OCIopioBaHOro mpasa mo3uBada’. [logiGHOT TOY-
KM 30py JoTpuMyBaBcs it M. A. [ypBudY, xapakKTepu3youn pillleHHS
Cyly SIK 3aKJIIOYHUI aKT TMpaBOCynis y LUMBiUIbHIN crnpaBi, B SIKO-
My CYI HaJa€ BiAMOBiIb Ha MO30BHY BUMOTrY®. PillleHHS cymy, mucaB
M. A. IypBuy, € Ti€elo caMol0 BiAMOBiAII0 Ha 3BEpHEHHS A0 Cyay Ipo
3aXUCT CyO’€KTUBHOrO IMpaBa ad0 OXOPOHIOBAHOTO 3aKOHOM iHTepe-
cy. Ilepm HiX TIpUMYCOBO 3MifiICHUTH IpaBO, HEOOXiTHO YCYHYTH He-
BU3HAUYEHICTb B iCHYBaHHi a00 3MiCTi MPaBOBiTHOCUH, 110, HA TYMKY
BUEHOTO, MOXJIMBO JIUIIIE 32 TOMIOMOTOI0 OOOB’SI3KOBOTO CYIXKEHHS
cylly Mpo Te, UM iCHY€E MpaBOBigHOIIEHHS (MpaBo, 00OB’S30K), IO
€ TIpEAMETOM CITOpPY, i AKIIO iCHYE, TO SKWI HOro AicHUi 3MicT?.
Xoua M. A. IypBuu, BomHoOYac, 3ayBaxXyBaB, 110 PillleHHS Cymy, ITiI-
TBEPJXYIOUM CIipHE MPaBOBiTHOIIEHHS, € aKTOM Jep>KaBHOI BJIAIM i,
BiIMMOBINHO, MiCTUTh Y cOOi 0OOB’SI3KOBUI MPUITUC (HaKa3).

«Teopid Hakazy» SIK TPOSIBY CYTHOCTI PilllEHHS CyIy MOCTYIOBO
HabpaJjia IOIyJISIPHOCTI cepell padsTHChKUX IIPOIECyalIiCTiB, Xo4a BU-
HUKJa 3HauyHO paHinie. Tak, B. JI. IcaueHko BKa3yBaB, 1110 Cya0Ba pe-
301I011is1 Ma€ OyTU IIPSIMOIO BiIIIOBIAAIO Ha BCi IIO30BHI BUMOIU i B
TOl caMuii Yac HOCUTU XapaKTep iMIepaTUBHUI, xapaKTep Hakaay,
KWW MOXe OyTM 3BEpHEHMI 10 BUKOHAHHS CIIOCO0AMM, BKa3aHUMU
B 3aKOHi°. BomHo4Yac HaroJoiryBajaocst Ha TOMY, 110 HaKa3 BIaCTUBMIA

' Hegheoves E. A. IpaxkmaHckiit iporecch. Mocksa, 1900 C. 5.

2 Kneiinman A. @. CoBeTckMii rpaxmaHckuil mpoiiecc. Mocksa, 1954. C. 243.

3 Cosemckoe TpaxmaHCKOe TpoliecCyalbHOE MpaBo / OoTB. pea. M. A. Typsuu.
Mocksa, 1964. C. 287.

4 Tam camo. C. 285-286.

5 Hcauenko B.JI. Pycckoe TpaxmaHCKOE CyOOIIPOM3BOACTBO: MPAKTHYECKOE PY-
KOBOJZICTBO ISl CTYACHTOBDL M HauMHaIomMX opructoBb. T. 1. Cymonpou3BOICTBO
nckoBoe. MuHcks, 1901. C. 110.
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JINIIE pillleHHSIM 3a M030BaMU Tpo mpucymkeHHs. [1o3o0B mpo npu-
cymxeHHs, iucaB B. M. [opnoH, Mae Ha MeTi cyloBe pilllcHHSI caMe
TOMY, 110 B CYIOBOMY DillleHHi MIiCTUTbCSl «HaKa3» IepxKaBu 10 Bil-
MOoBigaya IMpPO BUKOHAHHS HUM YOro-HeOyIb MO BiTHOIIEHHIO IO II0-
31Baya.

ITpubivnukom naHoi Teopii 6yB C. H. AOpamoB, sikuii po3rjsiaaB
pillleHHS $IK Haka3 Cydy, 3BEpHEHUM OO0 CTOpiH, iHIIUX OCid Ta mep-
>KaBHUX OpTraHiB'.

Po6isiun Haroysioc Ha MPUMYCOBOMY XapakTepi MpaBOBOi HOPMM Ta
cy0’eKTMBHOTO TpaBa, 110 BUHUKAE Ha ii ocHOBi, M. b. 3eiinep 3a-
3HayaB, 110 MPUMYCOBE 3[iMCHEHHS TMpaBa He MOXe OyTU HaciIKoM
JIMIIE IITBEPIKEeHHS, BU3HAHHSI CyIOM HasBHOCTI LIbOTO IIpaBa. AKT
MpaBOCYAsl — CYAOBE pIillIeHHSI — JJis1 3AiMCHEHHS CIIPaBXHBbOTO,
JiACHOTO 3aXMCTy IIpaBa IMOBUHEH MICTUTH B COO0i BeJliHHS, Haka3
opraHy JepxkaBHOI BJIaAu 3IiMiCHIOBATH BigoMi Hii, 6e3 4oro mopy-
IIeHe MPaBO He MOXHa BBaXXaTH 3aXMINeHWM?. BomHowyac HayKoBellb
BU3HABaB, 1110 00OB’SI3KOBOIO MEPEAYMOBOIO HaKa3y € MiATBEPIKEHHS
CyJIOM HasiBHOCTi ab0 BiICyTHOCTi CIipHUX MPaBOBiIIHOCHUH MiX CTO-
poHaMM, HasgBHOCTiI a00 BiICYTHOCTI CIIipHOTO IIpaBa II03MBaya abo
(baxrty, 1110 Ma€ OpUAMYHE 3HAYCHHSIS.

TakuM 4YMHOM, MOCTYIIOBO HayKa LIMBIJIBHOTO MpPOLIECYyajJbHOTO
MpaBa Bimiiillula Bif po3yMiHHS pillleHHS Cyay SIK IIPOCTOI BiAIOBidi
Ha IT030B, MPUITMHUIOCS MPOTUCTABIISIHHS «TEOpii HaKa3y» Ta «Teopil
nigTBepaXeHHs». HaykoBIi OifillIM €IHOCTI y BU3HAHHI OgHOYAC-
HOI1 HasIBHOCTi IMITEpaTUBHOI Ta MEKJIApPaTHBHOI CKIJIAMOBUX PIlICHHS
cyny*. JlaHa KOHIIEMIisT (HasIBHOCTI JeKJIapaTUBHOI Ta iMIepaTUBHOI
CKJIAIOBUX PIIIEHHS CYAy) 3a/IMIIAETHCS HE3MIHHOIO IO ChOTOMHIIII-
HBOTO JHS, X04a mpo 1e e HanpukiHii XIX — mouatky XX cTopiu-
yg mcany HiMelbKi rpouecyaiictu J. Unger® Ta P. LabandS. CyuacHi

! Abpamos C. H. CoBeTCKUil IpaxIaHCKMIA Ipolecc: yueOHUK. Mocksa, 1952.
C. 263.

2 3eiidep H. b. CynmeGHoe pellieHMe 1O TpaxkmaHCKoMy neny. Mocksa, 1966.
C. 19-20.

3 Tam camo. C. 20.

4 Andponos 1. B. TIOHATTS Ta CYTHICTb DillleHHSI Cyldy B LIMBIILHOMY IIpolLieci
Vkpainu // MutHa cnipasa. 2010. Ne 2. C. 215-219.

5 Unger J. System des osterreichischen allgemeinen Privatrechts. Zweiter Band.
5-te unverand. Aufl. Leipzig, 1892. S. 640—641.

8 Laband P. Des deutschen Rechts Das Staatsrecht des Deutschen Reiches.Vi-
erter Band. 4. neubearb. Aufl. in vier Banden. Tubingen; Leipzig, 1901. S. 348.




94 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

JOCTiITHUKYU TaKOX 3rajyloTh BKa3aHi pUCHU MPU XapaKTEPUCTUILLI CYT-
HOCTIi pillleHHS Cydy, Xo4ya il He OOMEXYIOThCS HUMH'.

Brim HamaHHS mpaBUJIBHOI BIiAIIOBiAi HAa MO30BHY BUMOTY, 11O Bid-
noBimaTuMe miICHMM OOCTaBMHAM CIIpaBHU, IIpaBaM Ta 00OB’sI3KaMm
CTOpPiH, MOXJIMBE JIMIIIE B IIPOILECi 3MiliICHEHHS CyIOM IIpaBO3acTo-
COBHOI HAisuibHOCTi. ToMy B mpolieci DJOCTiIKEHHS TOro IUISXY, KW
MPOXOJUTh CyI B MPOLECI PO3MJISAY CIPaBU Ta SIKUK B CBOEMY KiH-
LIEBOMY pe3yjbTaTi MpUBOAUTH MOro A0 MpaBUJIbHUX BUCHOBKIB MO
CYTi MMO30BHUX BUMOT, MPOILIECYyalTiCTH MPUNILIN OO0 PO3YMIHHS pi-
IIEHHS CyIy SIK TTPaBO3aCTOCOBHOTO aKTa.

2. PimeHHs cyay SIK CUJIOTi3M — MPaBO3aCTOCOBHUI akKT — efie-
MEHT MeXaHi3My MpPaBOBOTO PETYIIOBAHHSI.

IlepenymoBOIO BU3HAUYEHHS PillleHHS SIK IPaBO3aCTOCOBHOIO aKTa
OyJia BMCJIOBJIEHA B IOPUAMYHIN JiTepaTypi MPOIO3UlIisl PO3IIsSaaTu
MPOLIEC YXBAJIEHHS PIllIEHHS Cyly SIK MOOYIOBY 3BUYAHOTO CUJIOTi3-
MY, OCKIJIbKM caMe TaKUM YMHOM PO3IJISAABCS MPOLIEC 3aCTOCYBaHHS
Mpasa.

€. B. BacbkoBcbKUli y CBOiil BimoMiii mpalli «PykoBoacTBo K ToJI-
KOBaHWIO ¥ MPUMEHEHUIO 3aKOHOB JIJIsI HAUMHAIOIIMX IOPUCTOB» MU-
caB, 1110 3aCTOCYBaHHSI Ha IPAKTHII 3aKOHIB, K i iHIINX IOPUIANIHUX
HOpPM, IIOJISITA€ y MiABeACHHI OKPEMUX BUIIAIKIiB XKMUTTS MiI ITOCTa-
HOBM, 110 MepeadayvaloTh ix y 3arajbHiii (opMi. Lle migBeneHHsT Mae
BUIJISIZL CUJIOTi3MY, B SIKOMY BEJIMKOIO MOCHUJIKOIO CJIYTYE 3aKOHOAAaB-
ya HOopMa abo HU3Ka HOPM, Mayiolo — (pakKTU4HiI 0OCTaBMHU AAHOTO
KOHKPETHOTO BMIIAJIKy, & BUCHOBOK, IO 3 JIOTiYHOK HEOOXiIHiCTIO
BUILJIMBAE 3 HUX, A€ BiJTOBiAb HA IOPUAWYHE MMUTAHHS, 1110 BUHUKIIO
Ta TMIISTaE BUPILIEHHIO?,

Ak BkazyBaB A. X. [oJabMCTeH, Jis TOTO 11100 BUPILLIMTU MTPaBOBUIA
cmip, cyn i3 3asB CTOPiH IMOBMHEH CIPUWHSITU HaBeleHi HUMU (dak-
TH, TIOTIM BiH MOBMHEH KOHCTaTyBaTU (paKkTH, IO JieXaTbh y ITiICTaBi
MO30BY, Ta 3aCTOCYBaTU IOPUAUYHY HOPMY; OTPUMABIIMW 1BA WICHU

" @azukow I. B. CTaHOBIIEHHS Ta PO3BUTOK JOKTPUHHU CYIOBOIO pilllcHHS B
LIMBITLHOMY TIpOllecyaJbHOMY TIpaBi // HaykoBuii BiCHUK YXTOpPOICHKOIO YHi-
Bepcutety. Cepisa IIpaBo. 2008. Bum. 9. C. 220—221; l{usisbuuii mpouec Ykpa-
ian: mimpyynuk / 3a pen. €. O. Xaputonona, O. 1. Xaputonosoi, H. 1O. Tony6e-
Boi. KuiB, 2011. C. 327; Ipaxcoanckuii mpouecc: ydeOHUK. 2-¢ u3l. / mon pell.
M. K. TpeymaukoBa. Mocksa, 2007. C. 654.

2 Bacokoeckuii E. B. PyKOBOACTBO K TOJKOBAHHUIO ¥ NIPUMEHEHUIO 3aKOHOB ISt
HayMHAIOIMX 0pucToB. Mocksa, 1913. C. 1.
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CUJIOTi3MY — BEJIMKY # Majly MOCWJIKH, — BiH poOUTh BUCHOBOK,
JKUM i € cyaoBe pileHHs'.

Tak camo i1 K. I. ManuiieB, mopiBHIOIOUM MOBHMUIA TEKCT pillleH-
HS1 3 IOTO KOPOTKOIO PE30JIIOLIi€I0, BKa3yBaB, 110 MOBHE pillleHHS 3a
CBOIM JIOTiYHUM 3MiCTOM € CHUJIOTi3MOM, B SKOMY IIpaBMJa 3aKOHY
abo cucTeMH IMpaBa B3araji 3aiiMaloTh Miclle BEJMKOI MOCUJIKU, 00-
CTaBUHM CIpaBU — MiClle MEHIIIOI MOCWJIKM i, HApEIlTi, CIidy€E BHUC-
HOBOK, PE30JIIOLis?.

Ha mpoMy migrpyHTi BiZOyBCSI PO3BUTOK BYEHHSI MPO PillTEHHS
Cyay SIK PaBO3aCTOCOBHMI aKT, SIKWI € HACiJKOM 3aCTOCYBaHHS Cy-
JIOM HOpMM O0’€KTMBHOIO IIpaBa J0 BCTAaHOBJEHUX CYyIOM OOCTaBHH
CIIpaBU.

Y naHomy KoHTekcTi M. A. I[ypBuY Bif3HayaB, 1110 X04a BUCHOB-
KW Cydy, 110 CKJIaAaloTh TOJOBHUI 3MICT pillleHHsI, 1 OyayloThCcs 3a
CXEMOIO CUJIOTi3MY, MOTO IMOCUJIKMA BU3HAYAIOTHCS Tif OLIbIINM YU
MEHUIMM BIUIMBOM CYIAiBCBKMX OLIHOK, IO MPU3BOAUTH AO CIELi-
aJIbHOTO TIOHSITTS «CYAIIBCHKOTO CWJIOTi3MY», BIIMIHHOTO BiIl 3arajib-
HOIIPUIHATOI B JIOTilli CyBOpPOi CXeMH, MOOyIOBaHOI Ha MOCHUJIKAX,
BUIBHUX Bifl OyIb-SIKOTO Cy0’€KTHUBI3MY.

IOpuanyna kBamidikauis cnipHux (akTiB Ta MPaBOBIIHOCKH Tic-
HO TIOB’f13aHa i3 3’SICYBaHHSIM CEHCY 3aCTOCOBaHOI HOPMM, TOOTO 3
il TIIyMadyeHHSIM. 3’SICOBYIOYM CEHC HOPMM Ta 3aCTOCOBYIOUM ii B Ja-
HOMY BUMAAKY, MU I1i3HAEMO I MPOSB ii B JaHOMY IIPaBOBiTHOIIECHHI,
SIK BOHAa 00’€KTMBHO iCHYE B KOHKpeTHM30BaHOMY BuIIsni®. Cym cBO-
iM pillleHHSIM, 3aCTOCOBYIOUM HOPMY 0 KOHKPETHOTO BUMAMKY, BCTa-
HOBJIIOE il €EIMHO MOXJIMBUI 3MicT?.

Haii6inpin moBHO pillleHHST Cyoy sSIK MpaBO3acTOCOBHMIA aKT OyJo
nmocrmimkeHo H. O. YeunHoto, sgKa Big3HauymIa, 110 y 3aBEepIICHHI 3a-
CTOCYBaHHSI CyIOM IpaBa BilOYBA€ThCsl MPUBEIECHHS 3aKOHY B il0,
TOOTO BM3HAYEHHS CTPOKY, MOPSAAKY Ta (DOpMU 3IIMCHEHHS MpaBoO-

! Torvmemen A. X. Y4eOHUMKDB pycCKaro TpaxkaaHCKaro CyIoIpOM3BOACTBA.
Cankr-Iletepbyprs, 1913. C. 263-264.

2 Manviumes K. H. Kypch rpaxnaHckoro cyponpussonctsa. T. 1. Cankr-Tlerep-
oyprb, 1876. C. 415.

3T ypeug M. A. CynebHoe pemenuve. Teopetudeckue mpobiaembl. Mocksa, 1976.
C. 95-96.

4 3gﬁ0ep H. b. CyneGHoe pelleHHMe IO IpaxkmaHCKoMy neiay. Mocksa, 1966.
C. 46.
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MOYHOCTElN i BUKOHAHHSI OOOB’SI3KiB Cy0’€KTaMM BCTAHOBJIEHUX CY-
IIOM BiIHOCUH'.

TakuMm 4MHOM, B YSBJIEHHI HAyKOBIiB YXBaJleHHS DillleHHS TO-
CTYIIOBO TpaHC(hOPMYBaJIOCS Yy CTaH OUIBII CKJIamHWUI, HIX IOOymy-
BaHHS 3BUYAMHOrO CWJIOTi3My, Ta MEPEeTBOPIOBAIOCS Yy akT MpaBo3a-
CTOCYBaHHS SIK TaKOro, TOOTO BimOyBaBCs mepeXin Bill CIIPOIIEHOro
VSBJIEHHSI MIPO YXBAJIECHHS PillIeHHS SIK MOOYIyBaHHS CUJIOTiI3MY NIO
YCBiIOMJICHHSI TOBOJIi CKJIaAHOI MOJEJIi MpaBO3aCTOCOBHOI MisUILHOCTI
Ccydy, 110 BKJIIOYA€E TIYMayeHHS CYIOM 3MiCTy MpaBOBOI HOPMHU.

Hampuxkian, gk BkasyBaB M. I. ABIIOKOB, yXBaJIeHHSI CYZOBOIO
pillIEeHHSI € 3aCTOCYBaHHSIM 3aKOHY JO0 OKPEMOT0, KOHKPETHOTO BU-
nanky. BctaHoBUBIIM 0OOCTaBMHM CIIpaBH, CYH OLIIHIOE iX 3 TOYKM
30py YMHHOTO 3aKOHOJAaBCTBa i BM3HAYa€ IOPUAMYHI HACIIOKUA Y
cropasi. I[Ipote momunkoBo Oymno 6 mymaru, nucaB M. I. ABIIOKOB,
110 CYyIOBE pillleHHSI € MeXaHiuyHe, (popMaibHO-JIOTiUHE MOETHAHHS
npasa i ¢akTy. byayuu ckiagHUM TOETHAHHSIM MpaBa i akTy, Cy-
JIOBE pIillIEHHSI, TAM HE MEHII, HE MiCTUTh B COOi Hi HOPMAaTUBHOTO
XapakTepy IpaBa, Hi MepeTBOPIOBAJbHOIO XapakTepy IOpUIUYHUX
daxkris?.

Cy4acHi DOCHiZHMKM TaKOX Ay:Ke€ 4acTO BKa3ylOTh PO OCOOJIM-
BICTb CyIIOBOIO IMPaBO3aCTOCYBaHHS Ta MOro BiIMiHHICTh BiA 3BHUYAii-
HOTO TaK 3BaHOTO «MEXaHiYHOTrO» MPaBO3aCTOCYBaHHSI.

Ha nymky €. I. boOpenioBa, cynoBe IpaBo3acTOCYBaHHS — 1I€
0COOJMBUI Pi3HOBUI MPaBO3aCTOCYBAaHHS, 1O TOJISITA€ Yy BiAIpas-
JIEHHi MpaBoCydasi, sIKe 3MilCHIOETbCS HalliOHAJIbHOI CUCTEMOIO
CYIiB 3 METOIO0 PO3TJISIAY, BUPILLIEHHS] Ta BPEryJaloBaHHS Oydb-SIKMX
CYCHUJIbHUX KOHQJIIKTiB, 1110 HajeXaTh A0 iX KOMIIeTeHIlii, y BCTa-
HOBJIEHUX 3aKOHOM MpOLIEAypHO-TIpOLleCyaibHOMY MOPSAKY Ta
dopwmid.

Ha rpyHTi aHaji3y 10pMAMYHOI IIPUPOAU CYAOBOIO IIPaBO3aCTOCY-
BaHHS MOCTYITOBO B IOPUAMYHIN Haylli MOYaau 3’SIBASTUCS BUCJIOB-
JIIOBaHHSI PO HEOOXiAHICTh BU3HAHHS 3a PIIIEHHSIM CyOy HE JIUIIE
3HAYEHHS aKTy 3aCTOCYBaHHSI TpaBa, a i akTy TBOPEHHSI TpaBa, JIxKe-

" Yeuuna H. A. Hopma nipaBa u cyne6Hoe petenue. Jlenunrpan, 1961. C. 50.

2 Asookos M. I. CynebHoe peuienue // TpaxmaHcKuil mporecc. XpecToMaTHs:
yue6. mocodue / mon pen. M. K. TpeymraukoBa. Mocksa, 2005. C. 534.

3 Bobpewoe €. I. CymoBe MpaB0o3aCcTOCYBaHHS B YKpaiHi: mpoGieMu Teopii Ta
MPaKTUKU: aBTOped. mucC. ... KaHa. ropun. HayK. Kuis, 2011. C. 5.
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pena mpaBoBux HopM'. [lpn 1IboMy HAeThCs TIPO PIllIeHHS CYIiB, IO
YXBaIIOIOTHCS Y KpaiHaX KOHTUHEHTAJbHOI ITPaBOBOL CiM’i.

IIpaBocynns, mume C. C. AlleKceeB, 1le HE MEXaHiYHE BTiJICHHS
B XKUTTS MUCAHUX IOPUAWYHUX TPUIIUCIB (SIK 1ie OyJI0 Y paasHChb-
Ky emoxy), a came XHBe IIpaBo, IIpaBo y XuTTi. ToMmy opraHu Ipa-
BOCYZ/Sl MOKJIMWKaHi, Tepll 3a Bce, yTBEepAXyBaTW AyX MpaBa, IJIM-
0oKi mpaBoBi 3acanu. BinmoBiZHO A0 TaKOro MpU3HAYEHHSI BOHU 30-
0OB’s13aHi KepyBaTUCS Y CBOIl MisIZTBHOCTI OCHOBOITOJOXHWUMM TTPWH-
LIUTIaMU TIpaBa, BUPaXXEeHUMU Y UNHHOMY 3aKOHOJABCTBi (0COOIMBO Y
CKJIaJHMX XUTTEBUX BUIANKaX, B KOJMi3iliHUX cutyauisx). Ocb YoMy
€ MiACTaBM CTBEPIKYBaTH, IO IIPABOCYIAS BUKOHYE (DYHKIIIIO 3 TBO-
peHHs TpaBa’.

BtiMm 3 Tako10 MO3MIIi€I0 TTOrOMXKYIOThCS He BCi HayKoBLi. Tak, Ha-
npukian, C. H. XopyHxuii 3a3Hayae, 110 pillleHHS Cydy OOIPYHTOBYE
3aCTOCYBaHHSI HOPMU TIpaBa 10 KOHKPETHUX MPaBOBIIHOCUH, ajic HE
00YMOBJTIOE IOPUAWYHI HACTIIKHW, OCKiJIbKM BOHM BUILUIMBAIOTH i3 3a-
koHy. IIpaBoBa Hopma, nuiie C. H. XopyHxuii, € yMOBOIO IOpUINY-
HOI CUJIM CYIOBOTO pillleHHs (iOr0 3aKOHHOCTi Ta OOIPYHTOBAHOCTI)
i, IK HACIIAOK, IOPMAMYHOIO ITICTABOI0 BMHUKHEHHS, 3MiHM a00
MPUTTMHEHHS TTPAaBOBIAHOCHH?,

HocnigkeHHsT pilleHHS CyAy SK aKTy MiATBEpIXKE€HHS HasBHOCTI
a0 BiICYTHOCTI MPaBOBITHOCHMH MiX CTOPOHAMMU Ta IIPaBO3aCTOCOB-
HOIo aKkTy (akTy 3aCTOCYBaHHsS IPaBOBOI HOPMM JO BCTAaHOBJICHUX
CyIoM OOCTaBUH CITpaBM) 3aKOHOMipHO TMPUBEIU A0 BUPILLICHHS MU-
TaHHSI TIPO XapaKTep BIUIMBY CYIOBOTO DPillleHHSI Ha MaTepiallbHO-
IIPaBOBi BiTHOCWMHU, IO OYJIU IIPEIMETOM CYJOBOTO PO3IJISIIY.

3. PimieHHs1 cyny siK IOpUAMYHUMN (hakKT MaTepiaJibHOTrO TpaBa.

OnuH 3 HaOLIbII AUMCKYCIMHMX HAMNpPSIMIB HOCIIIKEHHS CYTHOCTI
pillleHHS $K aKTy TMpaBOCYyIJsl CTOCYBaBCS BMU3HAUEHHSI XapaKTepy
BIUIMBY pillleHHSI Cyay Ha MaTepiajbHi IMPaBOBIIHOCUHM CTOPiH.

Juckycis mpusBena 10 BUHUKHEHHS JABOX KpalHiX MO3WILiM: Bif
MOBHOIO 3alepeyeHHsI MOXJIMBOCTI PillleHHS Cydy BILIMBAaTU Ha Ma-

! Xyiikoe B. M. K Bompocy o cyneOHOii ITpakTUKe KaK ucTouyHuke mnpasa // Cy-
nebHasl MpakTUKa Kak MCTOYHMK TpaBa. Mocksa, 2000. C. 78—90.

2 Anexcees C. C. IlpaBo: a3dyka — Teopusi — (prrocodust. OmbIT KOMILIEKCHO-
ro mcciaenoBanust. Mocksa, 1999. C. 367.

3 Xopynocuii C. H. JlenernpoBaHHOE 3aKOHOIATEILCTBO U CyIeOHOE IIPaBOTBOP-
yectBo // IIpaBoBast HayKa u pecdopma opunmdeckoro oopazosanus. 2013. Ne 3.
C. 48.
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TepiaJibHi MPaBOBITHOCUHU Ta MOTO [Hii K IOPUAUYHOTO (akTy Ma-
TepiaJbHOTO TIpaBa' MO BU3HAHHS 3HAYCHHS IOPUANYHOTO (haKTy Ma-
TEPiaJbHOTO IIPaBa 3a KOXHUM CYOOBUM pillIeHHSIMZ,

Konuenuis 3amepedyeHHs] 3HAYSHHSI PillIeHHS Cydy SIK IOpUIAY-
Horo ¢akTy MaTepiaJlbHOTO IIpaBa, JOBOJI IOMYJISIpHA Y paasHCh-
Kili TIpaBOBiil Haylli, Ma€ CBOiX MPUOIYHUKIB i cepel cydyacHMX Ha-
ykoB1iB. Tak, Hanmpukiaa, HOBOJi 1LiKaBoio € Touka 3opy C. H. Xo-
PYHXKOIO, SIKMiA PO3IJIsiAA€E pillleHHSI Cyoy He SIK IPUAUYHUN (aKT,
a SIK OCOOJIMBUI BUJ OPUAMYHO 3HAYMMUX OOCTaBUH — IOPUAUY-
Hy TepelyMOBY HAacCTaHHSI HaCJiJKiB, MepeadayeHuX HOPMOIO TMpa-
Ba. Tomy HaOpaHHS pillleHHSIM 3aKOHHOI CUJIM HayKOBEllb PO3IJISIAE
He sK IIICTaBy, a SK YMOBY BUHUKHEHHS (3MiHU, TIPUIIMHEHHS) Ma-
TepiaJIbHOTO TTPaBOBITHOIIEHHS®,

3BUYaifHO, 00MIBa BHUIIEBKA3aHUX KpalHIX MiIX0IW BUKINKAIOTh
3arnepeyeHHs. HalOiabm mMpuiHATHUM CJIia BBaxKaTW OUIBLI MOMip-
KOBaHUM MiAXil, TaK 3BaHy «30JI0TY CEpEeAUHY», BiIMOBITHO OO SIKO-
ro 3HaUYeHHS IOPUAUYHOTO (DaKTy MaTepiaibHOIO MpaBa MalOThb JIMIIE
JlesiKi, TaK 3BaHi KOHCTUTYTUBHi pillleHHSI.

Tak, He BIUIMBAlOTh HAa BUHUKHEHHS, 3MiHY ab0 MPUMUHEHHS
MaTepiaJbHUX MPaBOBIZHOCHH CTOpPIH PIIIEHHS CYIiB 3a I1030BaMM
MPO BU3HAHHS Ta MPUCYIKEHHS. 3aBOAHHSIM CyAy MPU PO3MISAAi Ta-
KMX IIO30BiB € IiATBEPAXKEHHS IIpaB Ta O0OB’SI3KiB CTOPiH Yy IpaBoO-
BiIHOCMHAX, SIKi BXX€ BUHUKIIM, YCYHYTHU iX CITipHICTh (pillleHHSI TIpO
BU3HAHHS) Ta 3a0e3MeUYUTH MOXJIUBICTb MPUMYCOBOI peajisaliii (pi-
LIEHHST TIpo mpucymkeHHs). BogHouac, sIK cripaBelJIUBO CTBEPIXKYE
I JI. OcokiHa, mepeTBOpOBajJibHI MO30BU Ta IepeTBOPIOBaJbHI pi-
IIEHHS — 1€ 00’€KTMBHA IMpaBOBa peasibHiCTb, 0OYMOBJIEHA HasIBHi-
CTIO B MO3MBaya MpaBa BUMAraTu B ONHOCTOPOHHBOMY MOPSIAKY 3Mi-
HU a00 MPUMNMHEHHS iCHYIOYOTO MpPaBOBITHOIICHHS, SIKE MOXe OyTh
peatizoBaHe JUIIe y OpMi CyoIoBOTo pileHHs?.

! Aeowkoe M. I. CynebHoe pewenue // IpaxmaHckumii mpouecc. XpecToMaTHs:
yueb. nocodue / non pea. M. K. TpeymiHukoBa. Mocksa, 2005. C. 534.

2 3aeaiinosa C. K. CoBpeMeHHBIE TIPOOJIEMBI OIPEIEIEHNS IPABOBOI IIPUPOIbI
CyIeOHBIX aKTOB B TPaXkIaHCKOM M apOMTpPaXHOM Ipolieccax // YHiBepCUTETChKi
HaykoBi 3amucku. 2007. Ne 4 (24). C. 122.

3 Xopynxcuti C. H. PellleHre cyaa B TEOPUM IOPUANYECKUX (DAKTOB KaK OCHO-
BaHME BO3HUKHOBEHUSI, NI3MEHEHUS U IPEKPAIIEHUS IPAXIAHCKMX IIPaB U 00sI-
3anHocTelt // TocymapctBo u mpaBo. 2008. Ne 7. C. 45.

* Ocokuna I.JI. Uck (teopust u mpakTuka). Mocksa, 2000. C. 80.
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4. PilieHHs1 cydy $IK aKT 3axMCTy ITpaBa — akKT MpaBocynis (axkT
peati3aiiii cyaoBoi BIagn).

ITpomoBxkeHHSIM KOHIEIIIIi pillleHHST Cyay K aKTy MiATBEepIKEH-
HSI HassBHOCTI a00 BiICYTHOCTI MaTepiaJlbHUX IIPaBOBiTIHOCHH CTOpPiH
(ix mpaB Ta 00OB’s3KiB) CTajla KOHIIETILIisl pillleHHS CYdy sIK aKkTy 3a-
xucty npaBa. Tak, O. Il. KneiiHMaH Binm3HayaB, 110 CYTHICTh CylO-
BOTrO PillIEHHS HE BUYEPITYETHCS TOJWM IiATBEPIKEHHAM iCHYBaHHS
a0o He iCHyBaHHS IPaBOBIMIHOCHH MiX CTOpOHaMH. K CyTHICHY Xa-
pakTepucTuky pimeHHs cyay O. I1. KieliHMaH nmpomnoHyBaB po3IJisi-
JaTU Te, IO PIllIeHHs CyAy € aKTOM 3aXMCTy TpaBa'. Bymyunm akTom
MpaBOCYAJIsi, CYAOBe pillleHHs, HAa AYMKY BUE€HOIO, HaJa€ CyIOBUM
3aXMCT MOpylLIeHOMY ab0 OCTIOPIOBAaHOMY ITpaBy, OXOPOHSI0YM MTPaBoO-
MopsiaoK B Aep:kasi’. ToOTO Cyn y CBOEMy pillleHHi He MPOCTO BCTa-
HOBJIIOE, TIATBEPIXYE HasBHICTh IMpaBa MO3MBaya, a i HaJa€ 3axXUCT
1IbOMY MpaBy 3 OOKY ep>KaBH.

[Toni6Hy Touky 30py BucioBmoBaB i JI. I. [azigHil, skuii Bin3Ha-
YyaB, 110, MiATBEPIXKYIOUN HASIBHICTh a00 BiICYTHICTh CHipHOTO TIpa-
BOBIJHOIIIEHHS, CYI SIK OpraH Jep>XaBHOi BJaad CBOIM pilllEeHHSIM
BU3HAYa€ CTOPOHAM TE€BHY MOBEAiHKY. TUM camMuUM pillleHHS CYydy
3MiMICHIOE 3aXMCT IIpaB Ta OXOPOHIOBAHMX 3aKOHOM iHTEpeciB OcCiO,
CITip MiX SKUMHK OyB MPEAMETOM PO3IISAAY CYIyS.

«Teopiss Hakazy» MOCTYIIOBO TpaHC(OpMyBajacs y BH3HAYCHHS
pillleHHS CyLy gK aKkT IpaBoCylls, y SKOMY peasi3yeTbcs CyLoBa
Blajga gepxaBu. JIxKepesio iMIIepaTMBHOI CKJIaJO0BOI PillIeHHS Cyny
M. b. 3eiinep BOauaB caMe y TOMY, 1110 CyJ € OPraHOM BJIaau, a HOro
pIllIecHHS CTIpSIMOBaHe Ha peaji3allifo 3aXOIiB MPUMYyCYy*.

KoH1emniliss BU3HaueHHsI CYyTHOCTI pillleHHS SIK aKkTy peajisallii cy-
JIOBOI BJIAIM € JOBOJII IOIYJISIPHOIO Cepel CydacHUX ITPOLIECYalliCTiB.
Tak, B. B. Komapos ta II. 1. PagueHKko HaroJisiraloTb Ha TOMY, 1O
oco0JiMBa IOpUAWYHA Ta ColliaJlbHa MPUPOJA CYIOBOIO PILLIEHHS A€
MigcTaBU BBaXkaTW MOro Mepil 3a BCEe aKTOM peaji3allii JeriTUMHOI
CYHOBOi Blagu, 34aTHUM IIPUBECTU B [il0 YHiBepCaJIbHUN MeXaHi3M

! Kneiinman A. @. Hoseillline TedyeHUsT B COBETCKOM HayKe I'PaXXIaHCKOIO IIPO-
LIeCCyaJIbHOTO TpaBa (04YepKu Io mcropun). Mocksa, 1967. C. 83.

2 Tam camo.

3 Tazuany JI. U. TIpoueccyaiabHble TOKYMEHTHI IO TPaXIAaHCKUM JejlaM: ydel.
rmocobue. Mocksa, 1961. C. 124—125.

4 3eiidep H. b. CynmeGHoe pellieHUe IO TpaxkmaHcKoMmy neimy. Mocksa, 1966.
C.19.
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3aXMCTy mpaBa. ToMy Tpupoaa CynoBOi BJIagy Ta Ti PUCH, SIKi Xapak-
TepU3YIOTh TpaBocyis sIK (opMy ii peaisailii, MalOThb CTaTU TUMU
BUXiIHUMU TOJIOXKEHHSMMU, 110 BU3HAYAIOTh CYTHICTh CYIOBOTO pi-
meHHs'. [TomibHOI TOYKU 30py JOTPUMYIOThCS M JesKi iHIII cydacHi
MpoLecyaticTu?,

5. PillleHHs cyny K OpolecyalbHUN aKT (IOKYMEHT).

OxpeMoO BapTO BUIUIMTH HaIpSIMOK IOCIIIXEHHSI CYTHOCTI pi-
LIEHHS CyNy SIK MpolieCyallbHOTO TOKyMeHTa. JJaHuii HanpsIMOK € J10-
BOJIi TIOIYJISIPHUM Cepell IOPUCTiB-MPAKTUKIB, OCKIJIbKM MAa€ TiCHUM
3B 130K 3 po0OOTOI0 CynmiB. [ pyHTyIOUMCh Ha MiAXOXAi IO BU3HAYEHHS
CYTHOCTI pillIeHHSI CyIy SIK TIPOLIECYaJIbHOTO JOKYMEHTA JOC/iIxKyBa-
JIcsl BUMOTH 10 (OpMU Ta 3MICTy pillleHHS Cyaoy K MPOLeCyaJbHOIO
JIOKYMEHTa, MOro CKJaAoBi YaCTMHU, SIKICTb CKJIaJaHHS TEKCTYy pi-
IIEHHS TOLIO0®.

Kpim HaBeneHUX BHILE OCHOBHUX HAIMPSIMKIB NOCHIIKEHHS CYT-
HOCTi pillleHHs Cyay 3ycTpidaloThcd # iHIIY, gKi, TTO CYTi, € MOEM-
HaHHSM LIUX OCHOBHUX.

OpHielo 3 HAMOUIBII CKIAAHUX TPOOJEM, Ha Ky MPAaKTUYHO HE
3BEpTalOTh YBaru B IOpUIMYHIN JliTepaTypi, € IMpodiemMa BigMeKyBaH-
HS CYTHICHUX O3HAaK pillleHHS CYAy Bim THX O3HaK, SIKi XapaKTepusy-
IOTh Pi3Hi BUMOIM IO PillleHHS CYOy $IK aKTa IIpaBOCYIIs.

CyTHiCHUMM MOXHa BBaXkaTW JIMIIE Ti O3HAKW, 3a BiICYTHOCTi
SIKUX pillleHHsI TlepecTaHe iCHYBaTHU SIK akKT MpaBocymasi abo 3Mi-
HUTBCS HACTIBKM, 110 B3arajli He 3MOXe BMKOHYBaTM TIOKJaAeHi Ha
HbOro (yHKIIii. B Tolt yac 1K 03HaKH, 1110 XapaKTepu3yloTh BUMOTU
JI0 CYIOBOTO pillleHHSI, TIpU3HAYeHi i1 MaKCUMaJIbHO Kpallloro BU-
KOHAHHSI PillIeHHSIM CBOIX (DYHKIIIMA.

Tak He BimoOpaxkae CYTHOCTI pillIeHHsI Cydy HOro XapakTepuCTH-
Ka K BIiAIIOBiAi Ha MO30BHY BMMOTY, OCKIJIbKM TaKWM MiaXidg He Io-

! lozoene mpoBamxeHHs: moHorpadis / B. B. Komapos, .. JlycneHuk,
I1. I. Paguenko Ta iH.; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 501.

2 @asuxkow I. B. CTaHOBJIEHHSI Ta PO3BUTOK HOKTPUHHU CYIOBOIO DIillIEHHS B
LIMBIJILHOMY TIpoliecyajibHOMY TpaBi // HaykoBuii BiCHUK YXTopoachbKOro yHi-
Bepcurety. Cepist [Ipaso. 2008. Bum. 9. C. 221.

3 Hlampaii O. OpraHii3aliifHO-MPaBOBI OCHOBYM HAIMCAHHSI CYIOBUX pillleHb //
CnoBo HarmionanbHoi mkonum cymniB Ykpainm. 2013. Ne 3. C. 93-98.

4 Camonrox 0. M. CynoBe pillleHHsSI Y [IUBUIBHOMY TIpPOLIECi: CIipHi MUTaHHS //
Cynosa amensiss. 2009. Ne 1. C. 94; [lacaiiriox 1. B. PitmeHHs cyny sk o0’€xT
anessiliiHoro ockapxeHHst // HaykoBuit BicHUK JIbBiBCHKOTO JA€p>KaBHOTO YHi-
BepcuTeTy BHYTpilHix cnpas. 2016. Ne 2. C. 151.
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SICHIOE, YMM BilMIOBiAb CyIy Ha MO30BHI BUMOTHU BiApi3HSETHCS Bil
BiMoBiNi sIKOro-HeOyab KOHCYJbTaHTa 4M AOBinKoBoro 6wopo. Cy-
JIOBe pillleHH — 1€ He 3BHWYaiiHe pO3’SICHEHHSI CTOPOHAaM 3MiCTy
MIPaBOBITHOCUH Ta iX IIpaB Ta 00O0B’s3KiB. Take HOro po3yMmiHHS Cy-
IepPeYnTh IIPaBOBill IPUPOIi IIPaBOCYIIS.

«Teopis Hakaszy» migmaBajacs CHpaBeIJMBilA KpUTHUIIL Ile B pa-
ISHCBKI mpoluecyaiabHili Hayli. Ak BipHO 3ayBaxysaB O. I1. KieitH-
MaH, HaKa3 Cylly He € iCTOTHOIO O3HAKOIO CYIOBOTO PillleHHS, OCKiJIb-
KM €JIEMEHT HakKa3y XapaKTepHWU i IS aKTiB aAMiHICTpaTUBHUX Op-
raHiB, BUKOHABUOTO HAIMCy HOTapiyca'.

V 3B’43Ky 3 TUM, 110 JUIle JAesKi pillleHHsS MaloTb BIAaCTUBICTb
3MiHIOBAaTH MaTepiajbHi MPaBOBIOIHOCUMHU, LI XapaKTepUCTUKA HeE
MOXe€ BimoOpaxkaTu CYTHICTh LIbOTO aKTa B IJIOMY, IO XX IO pillleH-
HS K IOpUAMYHOro (hakTy IMpoliecyaibHOrO MpaBa, TO Taky Jil0 Ma-
I0Th U iHIII aKTH TpaBocyaas (yxXBaju, MMOCTAHOBU, CYIOBi Hakasu), a
TOMY 3a LIMM KPUTEPiEM TaKOX HE MOXHa BUPi3HSTU PillICHHS 3-T10-
MiX iHIIMX CYJOBMX aKTiB, a TOMY i He MOXHa BBaXaTu HOro CyT-
HICHOIO 03HAKOIO PillleHHSI CYMY.

BusHaueHHs pilleHHs cyay SIK aKTa MpaBOCYAls, aKTa peaitizailii
CyIOBOI BlIaay, OOYMOBIIIOE CYTHICTh JAHOI'O aKTa, OJHAK HE PO3-
KpUBae ii.

He Moxe BimoOpaxkaTu CyTHIiCTh pillleHHSI Cydy i OTro xapakre-
pUCTHUKA K MPOLECYaTbHOTO TOKYMEHTa, OCKUJIbKM MpollecyajlbHa
(hopMa BUpaxXeHHs aKTa MpaBOCyIAsl HE MOXe MOBHOIO Mipowo Xa-
paKkTepu3yBaTU MOTO 3MICT.

He € cyTHicHOI0O 03HaKolO pillleHHsI Cyly # MOXJIUBICTb 1LIbOTO
aKTy BIUIMBATU Ha PO3BUTOK MpaBa, OyTH MPaBOTBOPYMM akKToM. by-
Iy91 KOXHE OKpPeMO IO CBOIil CyTi iHAMBIZyaJlbHO-IIPABOBUMHU aK-
TaMu, SIKi JIMIIE 3aCTOCOBYIOTh 3arajibHe IMOJIOXKEHHS HOPMU 3aKOHY
JI0 KOHKPETHOI XKUTTEBOI CUTYallil, JUIIIE B CBOIA CYKYIMHOCTI pillleH-
HS cyay GopMyloTh (peHOMEH CyIdO0BOI IPaKTUKM, sika OaraTbma Ha-
VKOBLSIMU BU3HAEThCS 3a JIKEpeso IpaBa.

Sk BipHO BinzHauuB 3 1poro npusoay C. C. AjekceeB, MiIBUILIEH-
HSI pOJIi Cydy Yy PO3BUTKY IMpaBa HE CJifl pO3yMiTM B TOMY AOBOJi
CHpPOLIEHOMY 3HAaYeHHi, KOJIU CTBOPIOETHCS BPaXXKEHHS, IO B 1bO-

! Kneiinman A. @. HoBeillline TedyeHUsT B COBETCKOM HayKe I'PaXXIaHCKOIO IIPO-
LiecyajibHoro mpasa // IpaxkmaHckuii mpouecc. XpectoMatusi: yued. mocooue /
mox pen. M. K. TpeymaukoBa. Mocksa, 2005. C. 534,
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MYy BMIIaIKy HEMOB OU KOXEH OKpPEeMMIA CYIJsl BiIIITOBXYHOUUCH Bif
CBOTO BJIACHOTO iHIMBiAyaJIbHOIO PO3YMiHHSI TUX YU iHIIUX Tepe.-
YMOB Yy 3aKOHi, Oy/ne JOBUJIbHO Y KOXHili KOHKPETHili CIpaBi «TBO-
putu 1paBo». IIpaBoTBopua misibHicTh cyny, muire C. C. Anekcees,
JIMie Toai HaOyBa€ iCTOTHOTO IOPUIMYHOIO 3HAYEHHS SIK YHiKallb-
Hui ¢peHoMeH Oe3mocepeIHbLOro KUBOTO TIpaBa i B3araji JUIe TOmIi
MOXe OyTM BUIIPABIAHOIO, KOJU BOHA I'PYHTYETbCS Ha KYJBTYpi Ipe-
LIEIEHTHOTO TpaBa, TMeplll 3a BCe Ha OCHOBI Horo (pyHIaMeHTaJIbHOTO
MPUHIUITY «OOTPYHTYBAaHHS Bif MPELEACHTY A0 MpeLeneHTy». Jlniie
TOMi, Ha AYMKY BUE€HOTO, MOBHICTIO MOXYTh OYyTU 3HSTi MOOOIOBAH-
HS1 3 MPUBOMY TOrO, 110 AisUIbHICTb Cydy, sKa 30arauye niroye mpa-
BO, MOX€ IEPETBOPUTUCS Ha CYIIiBChbKE CBaBULIS, SIK€ pa3oM 3 iH-
UMM OigaMu MOXe IIPM3BECTU A0 BTpaTH HANOLIbII BaXXJIMBOIL SIKO-
CTi MpaBa — HOro MPUMHIMIOBOI BU3HAYEHOCTI, IOTO OCOOJIMBOCTEM
SIK JKOPCTKOTO OpraHizmy'.

PimmeHHs cyay OiiicHO € MpaBO3aCTOCOBHUM aKTOM, OJHAK TakKa
Moro xapakTeprucTHUKa HE IMOSICHIOE Ti€i iCTOTHOI OCOOJMBOCTI, SIKY
Ma€ CyJOBe NpPaBO3aCTOCYBAHHS MOPIBHSHO i3 MiSUIBHICTIO iHIINX
MPaBO3aCTOCOBHUX OPraHiB.

Ax BkasywTb €. O. XaputonoB Ta O. I. XapuTtoHoBa, y BUIIa-
KaX, KOJMU B IO3UTMBHOMY pEryJjlOBaHHi BigOyBa€Tbcsl «30ili», pe-
3yJIBTaTOM TaKOl aHOMaJlii cTae TpaHC(opMallisl peryasaTUBHUX IIpa-
BOBITHOCHH Y iXHE TPOAOBXEHHSI (Pi3HOBUA) — IIUBiJIbHI OXOPOHHI
mpaBoBigHOCHMHM?. Take TepeTBOPEeHHS CBiTYUTH MPO HEZOCTATHE
perytoBaHHS BiAIOBiIHUX MPaBOBIZIHOCMH HOpMaMu 00 €KTMBHOTO
IpaBa, IO CIIPUYMHSIE HEBU3HAYEHICTh iX 3MICTYy, CITip, SIKWil IIpU-
3BOJUTHL 10 MOPYILIEHHS, HEBU3HAHHSA a00 OCIOpPIOBaHHS CYyO’€K-
TUBHUX TPaB OJHOTO 3 YYAaCHMKIB TaKMX LIMBIILHUX PETYISATUBHUX
IIPaBOBITHOCHUH, IMOPOIXYIOUM IUBILJIbHI OXOPOHHI IPaBOBiITHOCUHU.
CamMe U1 BpETYJII0OBaHHS TaKUX OXOPOHHUX TMPABOBIAIHOCHUH, YCYHEH-
HSI «@HOMaJIil» Ta MOBEPHEHHS 10 CTaHY PETYJISTUBHUX i TPU3HAUYECHE
pillIEeHHS CYMY.

He 30BciM NpaBWILHOIO € TIO3UILiS AEIKAX aBTOPIB, SIKi BKA3yIOTh,
IO pillIeHHS CyAy He MPUBHOCUTH HiYOrO HOBOTO y MaTepiaibHi Ipa-

' Anexcees C. C. Cobpanue counmHenuit. B 10 T. T. 6. BocxoxneHue K mpasy.
Mocksa, 2010. C. 227.

2 Xapumonos €. O., Xapumonosa O. I. 1IuBinbHi NpaBoBiTHOCUHU: MOHOrpadis.
Opneca, 2011. C. 367.
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BOBiTHOCHUHU cTOpPiH. Tak pilleHHsT cyay (KpiM KOHCTUTYTUBHUX pi-
IIeHb) HE 3MiHIOIOTh 3MIiCTy CIipHUX MaTepialbHUX MPaBOBiTHOCUH
CTOpiH, OJJHAK BCE X MPUBHOCITDH A0 HUX JEILIO HOBE — II& MOPSIOK
Ta BU3Ha4YeHicTh. CBOEIO BIAAOI0 Cyld OCTaTOYHO BPETYIbOBYE Bil-
HOCWHM CTOPiH, Halalouu MPaBOBOMY PETYJIIOBAaHHIO TAaKWUX BiIHOCWMH
3aKiHUYeHOCTi. BiH K JOCBiTYEHUI XyTOXHUK JOMaJbOBYE KapTUHY
MPaBOBIIHOCKH, sIKa Oyja JIUIIE CXeMaTUYHO HaHECEeHa 3aKOHOMAB-
eM. ToOTo pillleHHS CyIy € aKTOM iHAWBIAyaJbHOTO MPAaBOBOIO pe-
TYJTIOBAaHHSI MaTepialbHUX TPABOBITHOCUH CTOPIH.

PesynbraTom Takoro iHAMBIAyadbHO-IPABOBOTIO PETYJIIOBAHHS CTaE
3aXMCT MOPYIIEHUX, HEBU3HAHUX a00 OCTOPIOBaHUX MpaB, CBOOOM Ta
IHTEpECiB.

IIpoGnemMoro BKa3zaHMX BUIINE ITiAXOAIB 1O BM3HAYEHHSI CYTHOCTI
pillIeHHS Cydy € Te, 110 KOXEH 3 HMUX BimoOpaxkae CYTHICTb pillIEeHHS
Cylly OKpEeMO JIMIIE 3 TOYKU 30py MaTepiaiIbHOTO YU 3 TOYKHU 30DPY
npoiiecyajabHoro mnpasa. OgHaK HayKoOBE OOCIiIKEHHS SIK IMO30BY,
TaK i pillIeHHS Cyay Ma€ BimOyBaTHUCSI KOMIUIEKCHO, 3 TOYKM 30Dy SIK
MaTepiaJbHOIO, TaK i MPOLEeCyaJbHOrO IIpaBa.

TaxuM YMHOM, CYTHIiCTb pillleHHs Cydy MOXe OyTU pO3KpuUTa JIvIiie
KOMIUIEKCHO, TOOTO Yepe3 B3aEMOLiI0 MOTro MaTepiaibHO-MPABOBOI Ta
IpoleCyaabHOI CKJIAIOBHUX.

3 TOYKHU 30py IIpoliecyadbHOIro IpaBa pillleHHS Cydy B IIUBiJIb-
HOMY MpOILIeCi — 11€ YXBAJIEHUI Y BUZHAYEHOMY MPOLIECYaTbHUM 3a-
KOHOM TIOPSIAKY CYIOBUI aKT, IKUM 3aKiHUYETbCSI CYIOBUI PO3IJISIA
Ta BUPILIYETHCS IO CYTi LIMBUIbHA CIIpaBa.

3 TOUKM 30py MarTepiajlbHOTO TpaBa pillleHHS CyAy B LUBIJIbHO-
My Mpoleci — 1ie aKT 3aXMCTy MOpYILIeHUX, HEBU3HAHUX abo ocIo-
pIOBaHUX IpaB, CBOOOI Ta iHTepeciB 0CcOOM, 3MiliICHEHMIA BHACIIZOK
IHIUBiNyaJabHOTO PETyJIOBAaHHS CYyIOM MaTepiaJbHUX IIPaBOBITHOCUH
CTOpiH crmopy, KOHKpeTu3allii iX cy0’eKTMBHUX IIpaB Ta OOOB’SI3KiB,
3a0e3Me4YeHHs TPaBOBOI BU3HAYEHOCTI Y IMX MPaBOBiTHOCUHAX Ta 3a-
Oe3redyeHHs] Y HeOOXiMIHMX BMITaIKaX MOXJIMBOCTI iX MTPUMYCOBOI pe-
aizartii'.

! Andpornos 1. B. CyTHIiCTb pillleHHsI Cyay B LIMBUIbHOMY mpoleci // IlinmpueM-
HHUITBO, rocrogapcTso i mpaso. 2017. Ne 11. C. 5-9.
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2.2. Bumory, ki npen’sBAsOTbCS A0 pillleHHs Cyny
SK NMpOLIeCyaJbHOro JOKyMeHTa

AK BXe 3a3Hayanocsi, 10 KOXHOTO CYIOBOTO aKTa B LIMBUIBHOMY
Mpolieci, He3aJaexXHOo BiJ (opMU HOro BUpaxkeHHs (pillleHHs, yxBa-
Jla, MOCTaHOBa ab0 CyIOBUII HaKa3) Mpel’ SIBASIIOThCS ABi TPYyMU BU-
MOT: BUMOTH JI0 3MiCTy (TOOTO Ti, 1110 XapaKTepMU3yIOTh HOro $SIK mpa-
BO3aCTOCOBHMI aKT) Ta BUMOTH OO0 IIpolecyanbHOl hopmu (TOOTO Ti,
IO XapaKTepU3yITh MOTO SIK MpolieCyaabHU TOKYMEHT).

Bumornu no mpouecyajibHOI opMM pillleHHS cydy (TOOTO IO pi-
IIEHHY SIK MPOLIECYaTbHOr0 JOKYMEHTA), B CBOIO Yepry, MOAUISIOThCS
Ha Tpu rpynu: 1) 3araibHi, 2) creuiajgbHi, 3) crenudivHi.

3arajbHi BUMOTH JO CYIOBOIO pillleHHS SIK 10 MpOlieCyabHOTO
JOKYMEHTa MOPOIKEHi MpaBWIaMH HiJJOBOACTBA, CITUILHUMM JJIST BCIX
OpraHiB, 110 OPOAYKYIOTh IOPUAUYHO 3HAYMMIi aKTU-TOKYMEHTH. 1o
HUX BiTHOCSTBCS: SICHICTh, TOYHICTb, JIOTIYHICTb, TPAMOTHICTb, €THUY-
HiCTb, BUKJIAJICHHS JEePXXaBHOIO MOBOIO 3 HOTPUMAHHSIM OQillifiHO-
JIJTOBOTO CTHMJTIO.

SICHICTb i TaKOHIYHICTh BUKJIAAy IpaBWIa € HEOOXiTHUMU BUMO-
raMy IOPUAMYHOI TEXHIKU TIpY pO3poOl1li Oyab-SIKOTO MPaBO3aCTOCOB-
HOTO aKTa. bynb-siKMii mpaBOBUI aKT Ma€ OyTH BUKIJIANEHUI 3pO-
3yMIJIOIO i MPOCTOI0 MOBOIO. IIpocToTa i SICHICTb BUKJIAOEHHS CIIPHU-
S10Th MOMyJIsIpU3allii MPaBo3acTOCOBHOIO aKTa, 110 Ma€ JOCUTb Bax-
JIMBe 3HAYEHHs UL IpaBa’.

OcKinbKM cymoBe pillleHHST € ODiliiHUM TOKYMEHTOM, BOHO IIO-
BUHHO CKJIaJaTUCh MEBHOIO MOBOKO Ta MaTW BiANOBiZHUII CTUJIb BU-
knany. Came MOBa Ta CTWJIb CYIOBUX JOKYMEHTIB 3a0€3I1€UyIOTh 3p0-
3YMUTICTh Ta JOCTYIIHICTh MOBU IpPaBOCYIs, 110 B CBOIO uepry ¢op-
MYE TPOMAJACBhKY IYMKY IPO He3aJeXHiCTh Ta CIpaBeJIMBICTb Cy-
noBoi Baagu. bymb-sika CTUTICTUYHA HETOYHICTh, TpaMaTU4YHa, He-
BUIIpaBJIeHA JApyKapcbKa MOMUJIKA MUTTEBO (POPMYIOTh Y UMTaya He-
raTUBHE BPAaXEHHS Mpo KBajidikalito, npodeciliHicTh Cyani, KU
MiAroTyBaB pillleHHsI, TTPO HEIOCTaTHili piBeHb MOTO BilMOBidaJIbHO-
CTi K Cyai, HOro TpaMOTHOCTI, IPUYOMY HE TUTbKY IOpUAWYHOI. Ta-

' [Ipueapa JI. 1. TlporiecyabHi IpaBo3acTOCOBYI aKTH: OCOOJMBOCTI IOPUIMIHOL
texHiku // Yaconuc KuiBcbkoro yHiBepcutety mpaBa. 2006. Ne 3. C. 32.
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KOX CJIiJ TlaM’TaTu, 10 CyA0Be PillleHHSI MOBUHHO OYyTHU BUKJAAEHO

Jep>KaBHOI0 MOBOIO'.

Cynns MOBMHEH TParHyTy MiAroTyBaTH IOPUIMYHO YiTKe, 3aKOHHE
Ta OOIPpyHTOBAHE pillIeHHs, ajie He CJIif 3a0yBaTH, 110 TEKCT PillleHHS
Ma€e OyTH I'paMOTHHM 3 TOUKM 30py CTWIICTUKM i opdorpadii, a Ta-
KOX 3pO3YyMUINM TUM, KOMY BOHO aJpECOBaHE.

CynoBoMy pillleHHIO, SIK 1 OyIb-sIKOMY iHIIOMY odiliiiiHOMy mO-
KYMEHTY, BJIaCTMBa MOBHa cyBopicTb. OQilliiHWI AiNOBUII CTUJIb pi-
IIEHb TTOBWHEH BIAMOBIMAaTA TaKUM BUMOTAaM: CTHUCJICTh i KOMITaK-
THICTh BUKJIa@y oGQilliiHOro MTOKyMEHTa; TOUYHICTh i BU3HAYEHIiCTb
(hopMyJIOBaHb; OJHO3HAYHICTh i OMHOMAHITHICTb TEPMiHiB; MOCIIi-
JIOBHICTb BHUKJIamy iHpopMallii.

IIpu miaroToBIi TEKCTYy CYyOOBOrO pillleHHsS (axiBLi pamsTh IO-
TPUMYBATUCh TEBHUX 3arajbHUX MPaBUJ, IKi JOMTOMOXYTb BUPDOOUTH
TOYHUWIM, CTUCIUMA, 3pO3yMivii Ta MOCHiTOBHUNA CTWIb JOKYMEHTA:
— BUKOPUCTOBYBAaTU BMHSITKOBO 3arajJibHOBXHBaHY JIEKCUKY, MOBHi

3aco0u, SIKi Oyar O 3pO3yMiJli Ta MOCTYITHI IIIMPOKOMY 3araiy;

— JOTPUMYBATHCS JIAKOHIYHOCTI Ta CTUCJIOCTI BUKJIaLy iH(opMaliii;

— yacTe BUKOPUCTAHHS CIeliaJbHOI IOPUANYHOI TEPMiHOJIOTiT MOXe
3aBaIUTA PO3YMIHHIO PillIEHHS;

— HE BUKOPHUCTOBYBATU HEBUIIPABIAHO 00’€MHUX PEYEHb 3 HEJOTIY-
HOIO YW 3aHAATO CKJIAIHOIO CTPYKTYpOIO;

— He cJig 3a0yBaTU TMPO HEOOXiTHICTh JOTPMMAHHS TOYHOTO 3Ha-
YEHHSI CJIiB i CJIOBOCHONYYEHB; HEOOXiMTHO YHUKATHA 3aCTOCYBAaHHS
MoOyTOBUX PO3MOBHUX TE€PMiHiB, MPU LIbOMY, SIKIIIO HAETHCS IMPO
TepMiHM, SKi BU3HA4YeHi y 3aKOHaX, CIIJ YiTKO ITOTPUMYBaTUCh
TEPMiHOJIOTI1, 110 Y HUX 3aCTOCOBYETHCS;

— IHIIOMOBHI CJOBa CJig BUKOPMCTOBYBAaTU TiIBKM Ti, SIKi CTajaud
MiXXHapOOHUMHU, XO4Ya 32 MOXJIMBOCTI 0axkaHO 3aMiHSTH iX y TeK-
CTi pillleHHS YKpaiHCBKMMM BiAMOBiZHMKAMM (HaIlpUKJIamd: iHIIM-
JNIEHT — BUITIaJIOK, MMPUTO/la, HEMOPO3YMiHHS, HEMMPUEMHA TOIis;
KOMIIeHcalliss — BiIIIKOAYBaHHS, TIOKPUTTS BUTPAT TOIIIO);

— BUKOPHUCTOBYBATU JIMIIE 3araibHOMPUAHSATI, CTaHOAPTHI CKOpPO-
YyeHHs1 Ta abpeBiaTypu (OAMHUII BUMipy, Ha3BU YCTaHOB, TE€PU-
Topiii Tomo). HanmucaHHsi ckopouyeHb Ma€e OyTHM yHi(iKOBaHUM.

' llampaii O. OpraHizalliiHO-IIPaBOBI OCHOBM HAaIlMCaHHSI CyIOBHUX pillleHb //
CnoBo HamionanpHoi mkoau cymmiB Ykpainu. 2013. Ne 3. C. 94-95.




106 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

ToOTo He MOBMHHO OYTH PO30IXKHOCTEH y HANMCAHHI iMEH, Teo-

rpacdiyHUX Ha3B, TEPMiHiB, MOCal, YCTAaHOB TOIIIO;

— TIOCWJIaHHSI B CYJOBHMX DillIEHHSIX Ha 3aKOHW YU iHIIi HOPMaTHUB-
HO-IIPaBOBi aKTW MalOTh TOYHO BiATBOpPIOBAaTU O(iliiiHe HaiiMme-
HYBaHHS IIUX aKTiB (0e3 CKOpOYeHb), MiCTUTHU iH(opMallilo mpo
iX maTy NpUAHSITTS i HOMED;

— CJIig, yHUKaTu oOpa3HUX BUCJIOBIB, €eMOILIiHO 3a0apBJIEHUX CIiB
i CHHTaKCUYHUX KOHCTPYKILIili Ta cy6’€KTMBHOIO CTaBJICHHS IIil
yac OINMMCAHHS CUTYyallii Ta BUKJany iHpopMmallii, amKe TOH CITyXK-
060BOTO TOKYMEHTa Ma€ OyTH HeUTpabHUM!'.

HenpaBuibHe BXWBaHHSI IOPUAMYHUX TEPMiHiB, HasBHICTb Op-
¢orpadiyHuX, MYHKTyalliiHUX YM CTUJIICTUYHMX IMOMUJIOK, HETOY-
HUX, IBOSIKMX IJISI pO3YMiHHS ITOHSITh Ta (popMyBaHb, TPOMI3IKUX pe-
YeHb Ta iHIIMX HEIOJIiKiB HeTaTMBHO ITO3HAYalOThCS Ha SIKOCTi Cy-
JIOBOr0 JOKYMEHTA, a TO I BUKJIMKAIOTh HEMOBary A0 HbOTO, a 3Ha-
YUTh, MiApUBAIOTh aBTOpuUTeT cymy. IIpr HamuMcaHHI pillleHHS CJIifT
JNOTPUMYBATUCS TMOCHiTOBHOCTI Y BUKJIaAeHHi MOMii, (aKTiB, iHIIUX
BiIOMOCTe, He MepeXOaUTH XaOTMYHO 3 OJHOTO MUTAHHS A0 iHIIIOTO
i 3HOBY MOBEpTaTUCS 10 TMOMNEePeIHbOTO.

Bumora goTrpumyBaTtucs TOPEYHOCTI Y BUKJIAIEHHI TEKCTY MOJIS-
ra€ B TOMY, 1100 CyAOBi aKTU O(pOpMIIOBAIUCS 3 NOTPMMAaHHSM Ipa-
BUJI TIMCbMOBOI MOBHU (AiIOBOro CTWIIO). ¥ 3B’SI3KY 3 LIUM HeIOopey-
HE BUKOPHCTAHHSI €JEMEHTIB YCHOI PO3MOBHOI MOBH, 3aCTOCYBaHHS
HEOJIOTi3MiB, eMOLIIHHO-TPUKPAIIIEHUX TTPOCTOMOBHUX Ta KaproOHHUX
CIiB, SIKi 3HMXKYIOTh O(MILifiHMIT TOH JOKyMeHTa?.

3BuyaiiHO HeaOuUsIKa BaXJIMBICTh CYyTOBOIO DillIEeHHS AJISI 3aXUCTY
IpaB Ta IHTEPECiB OCi0 IMIBUINYE IIKOAY, SIKY MOXE CIPUIMHUTUA
Oynb-sgKa mMoMMIKa B Hioro Tekcri. He mapeMHO okpeMi aBTOpM IIpu-
PiBHIOIOTb MOBJICHEBI MOMWJIKM B CyIOBOMY pillleHHI a00 iHIIIOMY
MpoLieCyaIbHOMY TOKYMEHTI IO MOpPYIIeHb 3aKOHY?.

Ao cynoBuil akT ckiamHuii mig po3yMminHs, nuiie C. K. 3araii-
HOBa, MiCTUTh opdorpadiuyHi, CTUTICTUYHI, MYHKTyaliliHi TOMWJIKH,

! [llampaii O. OpraHi3auiiiHO-TIIPaBOBI OCHOBM HAITMCAHHSI CyOOBHUX pillleHb //
CnoBo HamionanpHoi mkonu cynmiB Ykpainum. 2013. Ne 3. C. 96—97.

2 JIycnenux /1. JI. 3aKOHHICTb, OOIPYHTOBAHICTD i CIIpaBeIMBICTh CYIOBOIO pi-
LIEHHSI — OCHOBHi YMHHUKU aBTOPUTETY cynoBoi Biaau // BicHuk BepxoBHoro
cyny Ykpainm. 2010. Ne 1. C. 12.

3 Bamypuna H. A. TpaMOTHOCTb CyIeOHBIX aKTOB B IPakIaHCKOM Ipolecce //
ApOuTpaxHbIii 1 rpaxgaHckuii mporecc. 2010. Ne 2. C. 22.
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MOMUJIKM Yy HaliMEHYBaHHi CTOpPiH, TO HaBpsI YW MOXHa CKas3aTu,
110 CYIOBUI aKT € aKTOM CYIOBOTO 3aXHCTy'.

CreuialbHUMHA BHMOIaMM [0 PillleHHSI Cyay sIK IIpOILeCyaabHOIO
JIOKYMEHTA €: CTPYKTYpOBaHiCTb, BMOTMBOBAHiCTh, BU3HAYEHICTb (Ka-
TErOPUYHICTb), MyOJiYHICTb.

Bumora cTpyKTypOoBaHOCTI O3Hayae, 110 SIK MPOLEeCyaIbHUI TOKY-
MEHT pIllIEHHS Cylly CKJIala€ThCsl 3 BCTYITHOI, OMKMCOBOI, MOTUBYBaJIb-
HOI i pe30JIIOTUBHOI YacTUH. [H(opMallis, 1110 cKIagae 3MiCT KOXHOI
YaCTUHM PillleHHS Cydy, MOBMHHA BUKJIAJATUCS Yy Tilf MOCIiTOBHOCTI,
gK 1€ 3a3HadyeHo B cT. 265 LITK VYkpainu.

3 npuitHaTTSIM 3akoHy YKpainu Bim 03.10.2017 poky Ne 2147-VIII
«ITpo BHeceHHs1 3MiH g0 TocrogapchKoro MpolecyaJsbHOTO KOAeKCy
Ykpainu, LHuBiIbHOIO mpouecyaalbHOro Koaekcy YKpaiHu, Komekcy
aJIMiHiCTPaTMBHOIO CyJOYMHCTBA YKpaiHU Ta iHIIMX 3aKOHOJABUYUX
aKTiB», IKUM OyJio 3aTBepiaxeHo HoBY pemakuiro ILIIK VYkpainu
(mani — HITK Ykpainu 2017 poky), 3HauHa KiJIbKiCTb HOPM Ta iH-
CTUTYTIB LIMBUIBHOTO TIPOIIECYATLHOTO MpaBa YKpaiHW 3a3HaIv 3MiH.
He omunynu taki 3MiHu i nonoxeHHs LIITK Ykpainu, mo Mictsath
BUMOTH IO 3MICTy pillleHHS CYMY.

V cT1. 265 unnHoi pepakuii LIITK VYkpainu 3akpilieHo BUMOTH
JI0 3MICTy pillIeHHS CyAy, SIKi ACIIO BiIpi3HSIOTHCS Bil THUX, IO Mi-
CTIThC y cT. 215 LIuBinbHOrO npolecyajbHOro KomeKcy YKpaiHM Bif
18.03.2004 poky (mani — HIIK VYkpainu 2004 poky).

Vci cynoBi pilieHHSI MOBUHHI OyTH 3pO3yMUIMMM, BUKJIAACHUMU
YiTKOIO i MPOCTOI0 MOBOIO — 1I¢ HEeOoOXigHa MepeaymMoBa PO3YMiHHS
pillleHHSI CTOPOHAMM Ta T'POMaAChKicTiO. s IIbOro MOTPiOHO JIO-
TiYHO CTPYKTYpPYBaTWU pillleHHS i BUKJIACTU MOIro B YiTKOMY CTWII,
IOCTYITHOMY Ut KoxHoro (1. 32 BucHoBky Ne 11 (2008) Kowcynb-
TaTUBHOI paiu €BPOIENCHKUX CyaAiB A0 yBaru KowmiteTy MiHicTpiB
Pagy €Bpory 1010 SIKOCTi CYIOBUX pillleHE?).

BcTrynHa yacTuHa mpu3HadyeHa IJis 3a3HAY€HHS BiZoMocTel, SKi
JIO3BOJISIIOTH (hOpMaJIbHO iHAMBIAYyali3yBaTU PilllIeHHS SIK aKT CYHO-

! Baeaiinosa C. K. O Mepax TOBBIIIEHUS KYJBTYPbI U3JIOKEHHUSI CYIeOHBIX 10-
KYMEHTOB B TPaXIaHCKOM M apOMTpaxXHOM IIpouecce // ApOUTPakKHBIA U Ipax-
nmaHckuii mporecc. 2009. 2007. Ne 7. C. 9.

2 Bucnosok Ne 11 (2008) KoHCy/bTaTUBHOI pafiy €BPOTICCHKUX CYIIIB 10 YBaru
Kowmitety MiHicTpiB Panu €Bponu miono sikocti cymoBux pimeHb. URL: http://
court.gov.ua/userfiles/visn_11_2008.pdf.
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Boi Biamu'. BeTylmHa yacTWHA pillleHHS CYOy pO3MOYMHAETHCS Hali-
MEHYBaHHSIM TIpOlieCcyallbHOTO JOKYMEHTa Ta BKa3iBKOWO Ha Te, 110
pillleHHsI TTOCTAHOBISIEThCI iMEHEM YKpaiHu?.

ITpu dopmyntoBaHHI Ha3BU MPOLECYATbHOTO TOKYMEHTa HE00-
XiJTHO BpaxOBYBaTM HasBHICTb TaKMX OKPEMUX BUIIB pillleHb CYAY,
K 3a04YHe pillleHHS Ta JOoJaTKOBe pillleHHS. K crhpaBeaanBO Bil-
3HauuB BepxoBHmii Cynm YkpaiHu B CBOEMY Y3arajJbHEHHI NHpak-
TUKU yXBaJICHHS Ta MEpemIsiay cylaMM 3a0YHUX PillleHb Y LUBiJb-
HUX cIipaBax, MPaBWJIbHOI HEOOXiZHO BBaXKaTW MPaKTUKY THUX CY-
NiB, SIKi BKa3ylOTb Y HaliMEHYBaHHi «3a0uHe pillleHHS» Y 3B’SI3KY 3
0COOJIMBOCTSIMU MPOLIEAYPY YXBaJIeHHs TaKWX pillleHb Ta 3 OTJISIAY
Ha HEOOXimHICTh YiTKOTO BM3HAYCHHS IJIS OCi0, SIKi OepyTh y4acThb Y
crpaBi, a TaKOX MJIS CY/iB HAJIEXKHOTO MOPSIJAKY OCKAPKEHHS 4M Te-
perIsily 3a04HOro pilleHHs. Tak caMo y BUNAAKy YXBaJe€HHS IOJaT-
KOBOTO pillIeHHS CyJ TOBMHEH 3a3HayaTu y Moro Hassi «/JlomaTkose
pilieHHsI». BkazaHe cripusTuMe KpalloMy pO3yMiHHIO ydyacHUKaMu
Ipolecy 0COOJMBOCTE AJaHUX IMPOLIECYaJTbHUX aKTiB CYAY, BUKJIIIO-
yaTMMe CYMHiBU Ta CyMepeuyku 3 MPUBOMY iX IOPUAUYHOI MPUPOAU
Ta, BiAIIOBigHO, 3a0e3IedyBaTUME JOTPUMAHHS IIPUHIIAITY IIPaBOBOI
BU3HAYEHOCTI.

BinnosinHo g0 4. 1 ct. 259 HIIK YKpaiHu pillleHHSI YXBaJIIOETbCS
iMeHeM YKpaiHu, 3aBISIKM YOMY BOHO CIIPUMMMAETHCS SIK BOJIS AepKa-
BM, BUPAXKAETHCS MOBHOTA MTOBHOBAXEHD CYIy SIK OpTraHy MpaBOCYIIs
i 3HAYEHHS pillleHHs Cyoy SIK akTa, 00OB’SI3KOBIiCTb SIKOTO 3abe3re-
YYETHCS BCI€I0 MIIIIIO AEp>KaBHOI Biangv. BomHowac ciif 3ayBaXuTH,
IO BiAnmoBinHO 1o cT. 5 KoHcTuTyllil YKpaiHu HOCIEM CyBEepeHiITeTy i
€IVMHUM KEPEIOM BlIaay B YKpaiHi € Hapon. Hapon 3miiicHIOE Biaagy
0Oe3mocepeIHbO i Yepe3 opraHu Iep>KaBHOI BJIaAW Ta OpraHU Miclle-
BOro caMmoBpsayBaHHs. SIK Bin3HavaeTrhcs y PimenHi KoHcTuTyiii-
Horo Cyny Ykpainu Big 5 xoBTHs 2005 poky Ne 6-pri/2005 y crpa-
Bi Ne 1-5/2005 3a KOHCTUTYLIMHUM MogaHHSIM 60 HapOTHWX AemyTa-
TiB YKpaiHu npo odilliliHe TIyMauyeHHs MOJIOKEeHb YaCTUHU TepIIOi
crarti 103 KoHctuTywii YkpaiHu B KOHTEKCTi MOJOXEHb ii cTaTelt 5,
156 Ta 3a KOHCTHTYLIMHNM 3BepHEeHHSIM TpoMansH lamaitayka Ba-

' Caxnoea T. B. Kypc rpaxmaHCKOro Ipoliecca: TEOpeTUYeCKre Hayalla U OCHOB-
Hble MHCTUTYTH. Mocksa, 2008. C. 425.

2 [[usinbruii ipoliec YKpaiHu: minpydHuk / 3a pea. €. O. XaputoHosa, O. I. Xa-
puronoBoi, H. lO. Tony6esoi. Kuis, 2011. C. 331.
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numa CeprifioBuua, I[ToaropHoi Biktopii Banentuniuu, Kucnoi Te-
TssHU BosjomumupiBHM Tipo odilliliHe TayMauyeHHSI TOJ0XeHb YaCTUH
Ipyroi, TpeTboi, yerBeptoi ctarTi 5 KoHcTurywii Ykpainu (cmpaBa
PO 3MiACHEHHS BJIaaAy HApOIOM), ITOJIOKEHHSI «HOCIEM CyBEepeHiTe-
TY... € HapOII» 3aKpiIUIIOE€ MPUHILIMII HAPOAHOTO CYBEPEHITETY, 3TriIHO
3 SIKMM BlajJa YKpaiHChKOIO Hapoay € MEPBMHHOIO, €AMHOIO i He-
BiZuy:KyBaHO10, TOOTO OpraHu Jep>kKaBHOI BJagyd Ta OpTaHU MiClLEeBO-
TO CaMOBpSIIYBaHHS 3MiCHIOIOTh Biaay B YKpaiHi, 110 MOXOAUTh Bif
Hapony. Koncturyuifitnuit Cyn YkpaiHu po3’siCHUB, IO ITOJIOKCHHS
yacTUHU Apyroi crarti 5 KoHcrutylii YkpaiHu «HOCIEM cyBepeHiTe-
Ty i €IMHUM JKepesioM BJlalu B YKpaiHi € Hapoia» Tpeba po3yMmiTu
Tak, 110 B YKpaiHi BCcs Bilaga HaJleXWUTh HapoloBi. Biama Hapomy €
MEePBMHHOIO, €IWHOIO i HEBIIUYXYBAaHOIO Ta 3[iMCHIOETbCS HAPOIAOM
LIJISIXOM BiUJIBHOI'O BOJICBUSIBJIEHHS 4epe3 BUOOpHU, pedepeHayM, iHImi
dopMu Ge3nmocepenHbOI AeMOKpaTil y MopsiaKy, BU3HayeHoMy KoH-
CTUTYLII€I0 Ta 3aKOHAMHM YKpaiHU, 4yepe3 OpraHU ACp>KaBHOI BIaIu
Ta OpraHu MiCIIeBOro caMOBpsiIyBaHHS, c(hOPMOBaHI BiMOBIAHO 1O
Koncrutytii Ta 3akoHiB YKpainm'.

To6To mxepenom Oynb-sIKOi Biiaay B YKpaiHi, 30Kpema i CyI0BoOi,
€ yKpaiHcbKuii Hapon. Tomy Oy0 © OUIBII JIOTiYHO, 1100 pillleHHS
cyniB YKpaiHM yXBallOBaJuCsl iMEHEM YKpaiHChbKOro Hapomy. Hampu-
KJ1al, caMe iMeHeM Hapoly BillIOBIZHUX NIepKaB YXBaJIIOIOTHCS pi-
LIIEHHSI HiMELBKUX Ta (PpaHIly3bKUX CYIiB.

BigmosigHo mo 4. 2 ct. 265 LUIIK Ykpainu y BCTYIHIN 9acTWHi pi-
IIEHHS 3a3HayaroThes: 1) gaTta i miclie oro yxBajeHHs; 2) HaliMeHy-
BaHHS cydy; 3) Mpi3BuIle Ta iHilliaJM cyaai abo cKjiad Kojerii CyaIiB;
4) mpi3BuUllle Ta iHilliaau ceKpeTapsl CyIOBOIrO 3acigaHHS; 5) HOMeEp
cripaBu; 6) iM’g (HaiiMeHyBaHHs) CTOPIiH Ta iHIIMX YYaCHWKIB cIipa-
BW; 7) BUMOTM TO3MBaya; 8) Mpi3BUIlla Ta iHilliaJIM TPEACTaBHUKIB
YYaCHUKIB CIIpaBU.

! Piwenns Koucturyuiinoro Cymy VYkpainm Bim 5 xostHs 2005 poky
Ne 6-pm/2005 y cpaBi Ne 1-5/2005 3a KOHCTUTYLiHUM momaHHsIM 60 Hapom-
HHUX AeTyTaTiB YKpaiHu mpo ogililiHe TIIyMadyeHHS IOJIOKEHb YaCTUHU TepIIOl
cratti 103 KoHctutynii YKpaiHn B KOHTEKCTi IMOJIOKEHD ii ctateid 5, 156 Ta 3a
KOHCTUTYLIMHUM 3BepHEHHSIM TpoMansH [anaituyka Baguma CepriitoBuya, [lon-
ropHoi Bikropii Banentunisuu, Kucnoi TetsiHu BonoagumupiBau npo odiiiiiHe
TAYMauyeHHs MOJIOKEeHb YaCTUH APYToi, TpeThoi, 4eTBepToi cTaTTi 5 KoHcruryuii
Ykpainu (cripaBa Mpo 30iliCHEHHS Biaanu HapoaoM) // OdiuifiHuit BicHUK YKpa-
inm. 2005. Ne 41. Cr. 2605.
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Y BCTymHili 4aCcTMHI MarwTh BKa3yBaTHUCh YCi YYaCHUKHU CIIpa-
BW HE3aJI€XHO BiJ TOTO, YU MPUIMaId BOHU OE3MOCEPENHIO Yy4acThb
B CYIOBOMY 3acillaHHi, Y4 CIIpaBa po3rjsaajacs 3a iX BiICYTHOCTI.
V Bumangky 3aMiHUM BinmoBimada y CIIpaBi y BCTYITHiiI YaCTUHI pillleH-
HSI BKa3yeTbCsl OCTaHHil (HOBUIi) BidrnoBimay. BomHouac ¢akT Takoi
3aMiHM Ma€ OyTH BimoOpakeHO B OMMCOBiil YAaCTUHI pPillIEeHHS.

BapTto 3BepHyTH yBary Ha iH(opmallilo, 110 3a3HA4YaeTbCs y 1. 7,
a caMe — «BUMOTH ITOo3uBaya». BignmoBimHO IO mojoXxeHb 1. 1 4. 1
ct. 215 HITK Yxpainu 2004 pokKy y BCTYIHili YacTUHi pillleHHS TTO-
BUHEH OyB 3a3HayaTucsl MpeAMET MO30BHUX BUMOT, 0€3 BKa3iBKM Ha
Mmo3uBaya, 110 OyJ0 OUTBbII IpaBWIBHUM, aaXe BilOMO, 10 B OIHIi
crpaBi Moxe OyTH 00’€emHaHO KiJibKa MO30BHUX BUMOT, cepell SIKMX
KpiM TTO30BHUX BUMOT TO3MBavya MOXYTh OYTH TaKOX 3YCTpiuHi IO-
30BHI BUMOTH BiAIlOBifaya, MO30BHI BUMOIM TPEThOi OCOOM, IO 3a-
SIBJISIE CAMOCTIilHI BUMOTH IOIO IIpeaMeTa CIopy.

KpiMm Toro, BUMOTM camMoro Io3mBaya MOMIISIOTHCS HAa MO30BHI
BUMMOTHM Ta BUMOTU,BUKJIaIeHi HUM y Pi3HUX KJIOMOTaHHSX (PO Mpu-
3HAYEHHS €KCNEPTU3U, MPO BUKIMK CBIAKIB, NP0 3a0€3MEYEHHS I10-
30BYy TOIIIO). 3BUYAIMHO Y BCTYITHiil YaCTUHI pillleHHs Cydy MaloTh 3a-
3HAYATHUCS JIMIIE TTO30BHI BUMOrHU (IIpeIMeT IT030BY) MO3MBayva Ta iH-
IIMX YYaCHUKIB CIIpaBM, SIKILIO BOHM 3asIBJISIMCSA. TaKUM UMHOM, M. 7
4.2 ct. 265 HIIK Ykpainu BapTo Oy/0 6 BUKJIACTH Yy HACTYIIHi pe-
JaK1ii: «7) MO30BHI BUMOTU».

ITpenmeT 1Mo30BY 3a3HAYAETHCSI CYAOM BMXOMASIYM 3 BUMOT 3aKOHY,
SIKWUH MIAJIIra€ 3aCTOCYBAHHIO IO CITIPHUX MPaBOBITHOCWH, Ta TiI-
cTaB 3asiBJeHOl BUMOru. He BapTo mepenucyBatu IO BCTYITHOI Ya-
CTUHMU pillIEeHHS TTOMWIKH, SKIIO BOHU JOMYIIEHI MO3UBayeM y IO-
30BHIl 3asBi IIpu (HOPMYIIOBAHHI IpeaMeTa IT030BY.

OnucoBy 4YacTUHY pillleHHS Cyly B IOpMAMYHIN JiTeparypi iH-
KOJIM Ha3WBalOTh iCTOPUYHOIO YacTHMHOIO pimeHHs'. OmucoBa 4a-
CTMHA CIPSIMOBaHA HAa KOHKPETU3ALil0 MpeaMeTa MpoLecy Ta Mpea-
MeTa cropy?. B TekcrTi pillleHHsI OIMCOBa YacTUHA BiIAUISETBHCS Bifd
BCTYITHOI CJIOBOM <«BCTaHOBUB».

' 3eiidep H. b. CyneGHoe 3acemaHue M CylneOHOe pellleHHe B COBETCKOM TIpax-
MAHCKOM TIpoliecce: y4ue6. mocobue. Capatos, 1959. C. 66.

2 Caxnosa T. B. Kypc rpaxIaHCKOro Ipolecca: TEOpeTUYeCKre Hayajla 1 OCHOB-
Hble MHCTUTYTHI. Mocksa, 2008. C. 425.
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B ropumuyHil JiTepaTtypi TakKAW MiOXid A0 CKJIaZaHHS TEKCTY pi-
IIEHHSI KPUTUKYETHCS BUXOMSIYM 3 TOTO, 1110 CYJA BCTAHOBIIIOE OOCTa-
BUHMU Y CITpaBi il poOUTH 11€ Y MOTUBYBaJbHil YaCTUHi, TOMY Tepexis
JIO OIMMCOBOI YaCTUHM 4Yepe3 CJIOBO «BCTAHOBUB» aBTOPM ITOCIOHMKA 3
HaMKMCaHHS CYIOBHUX DillleHb BBAXKalOTh HEKOPEKTHUM'.

BigmosigHo 10 4. 3 ct. 265 LIIIK YKpainu B onucoBiil 4acTUHI pi-
IIEHHS 3a3HayaloTbes: 1) CTUCAMI BUKIIAA MO3UIii O3MBaya Ta 3a-
MepeyeHb Binmosigaya; 2) 3asiBM, KJIOMOTaHHS; 3) iHIIi mpollecyabHi
Iii y cmpaBi (3a0e3Med4eHHsT NOKa3iB, BXUTTS 3aXOMdiB 3a0e3MeYeHHS
MO30BY, 3yMMHEHHS i TOHOBJEHHSI MPOBAIXEHHS TOLIO).

ITo3uTBHOIO € HOBeJa TMpO Te, 10 3aKOHOJABELL HapellTi me-
pendayuBs, 110 ONMKMCOBA YaCTMHA MOBMHHA MOYMHATUCH 3 CTUCJIOTO
BUKJIAoy MO3UIIil IT03MBavya, a He BiAIOBigaya, sIK 3a3Hadyajaocs y II. 2
q. 1 ct. 215 LOIIK VYkpainu 2004 poky. Takuii MOpsimOK BUKJIAIEHHS
TEKCTYy pillleHHs OiJIbLI BiAIOBimae Jjorili moOyayBaHHSI 3MiCTy pi-
IIEHHSI, OCKIJIBKM ITO3MIIiSl BiIIOBigaya 3aBXIW (DOPMYETLCI Ha IIPO-
TUBary TMo3ullii mo3uBaya, a TOMY JJISI Kpallloro po3yMiHHS CYTi CIO-
py Tepllolo B pillleHHI Ma€ BKa3yBaTHCSl caMe TMO3ullisl mo3uBayva. Ak
BiI3HAYAIOTh aBTOPU ITOCIOHMKA IJIsI CYAIiB, IIPUCBIYEHOIO HAIIMCAH-
HIO CyIOBMX pillleHb, SIKIIO IICJIS BCTYITHOI YaCTUHM CYAAS Oapa-
3y IOYHE IeTaJbHUI BUKJIAMA IMO3UIIil BiAloBigaya, 11e, 0e3 CyMHiBY,
CIMAHTEJMYUTh YMTaya, OCKITEKM TOU He MaTUMe (haKTOJOTiYHOTIO TTiI-
IPYHTSI, HEOOXiTHOTO TSI PO3YMIHHA 1€l MO3UILIiT%.

sk BipHo mmcaB M. b. 3eiiaep, B onucoBiii YacTUHI pillleHHSI 00-
CTaBMHM MaloTh OyTM BMKJaAeHi HE B TOMY BUIJIsIi, SK BOHU Mpe.-
CTaBJISIIOTBCSI CYly Ha OCHOBI BXX€ ITPOBENEHOI HMM OILIHKM IOKa3iB,
a B TOMY BUIJISIOI, SIK IX ONUCYIOTh cyay cami ctoponu®. lle, 3 omniel
CTOPOHU, A€ MOXJMBICTb OYAb-KOMY, XTO 3HAMOMUTHCS 3 TEKCTOM
piieHHs (30KpeMa, CyAy BMILECTOSINOI iHCTaHIIii), 3pO3yMiTHU CYTb
CIIOpY MIX CTOpOHAaMH, a 3 iHIIOI CTOPOHM, Ja€ CTOpPOHAM CUTHaJ
Mpo Te, 1O iX MO3ullis Oysia movyyTa CylIoM Ta NMPUHHSTA 0 yBaru.

SIK BUAHO 3 TEKCTYy MPOLECYaIbHOTO 3aKOHY, BilIOBITIHO 10 BUMOT
4. 3 cT. 265 LIIK YKpaiHu B ONMMCOBilt YacTWHI PillIcHHS Cydy Terep

' Kyi6ioa P., Cupoid O. T1ociGHUK i3 HamucaHHs CynoBMX pieHb. Kuis, 2016.
C. 167.

2 HanucanHs cymoBuUX pilneHb: moci6. mas cyanis / P. Xodep, H. Herecaiim.
Kuis, 2010. C. 25.

3 3eiidep H. b. CyneGHoe pellleHMe 10 rpaxkaaHCcKoMy neny. Mocksa, 1966.
C.717.
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MMOBMHEH MICTUTHUCS 3HAYHO OijbIINUi 0o0cdaT iHdopMallii, HiXK TOro
BUMaraim mojioxeHHs 1. 2 4. 1 cT. 215 HIIK VYkpainum 2004 poxky.
Hogi nonoxeHHs1 nmpoliecyaJbHOT0 3aKOHY BUMAararoTh BiJ CYAIiB 3a-
3HAYaTU B OIMCOBI YaCTHHI pillIeHHS BCi 3asiBU, KJIOIOTAaHHS, a Ta-
KOX BCi IHIUI IpolecyalbHi Aii, o BigOyaucs y JaHiil cripasi.

Cnin KoHCTaTyBaTH, 110 3aliBa IeTaji3allis IepeTBOPUTh PillleH-
HsI Cyoy Ha 3aHaATO IPOMI3AKUI JOKYMEHT, JOAACTh TOJATKOBOI pO-
0oTH cyani MpU CKJIagaHHiI MOBHOIO TEKCTY pPillleHHS, TAKOX 1i¢ He
COpusITUME JIOTilli BUKJIaAeHHs iHdopMmallii y pillleHHi Ta 3py4HOCTI
COPUNHSATTS CYTi CIpaBU 3 TEKCTY DillleHHS.

Hns dikcyBaHHSI mpoliecyalbHUX Mifl, BUMHIOBAHUX B Mpoleci
CYIOBOTO pO3IJISIAY CIIpaBU, IMPU3HAYEHUM IIPOTOKOJ CYIOBOIO 3a-
cimanHs (cT. 248 IIIK Vkpainu). PimeHHs cyny — mpoliecyalbHUA
JIOKYMEHT, METOI0 YXBaJICHHS SIKOI'O € BUPIIIEHHSI CIpaBU MO CYTi,
B HbOMY IMOBMHHA BimoOpaxkaTHcs Ta iH(hopmallisi, Ska TaK 4yd iHaK-
IlIe CTOCYEThCS 1Ii€i OCHOBHOI MeTu. HaBpsig um B MaTepianax crpa-
BU TOTPiOHi ABa MpolieCyalbHUX TOKYMEHTHU, OAUH 3 SKMX IyOJI0€
3MICT iHIIOTO. SK BUILECTOSIIIWIA CYyH, TaK i YYaCHUKHU IIPOIECY Ma-
IOTb 3MOTY O3HAMOMMTHCS 3 TIPOTOKOJIOM CYIOBOIO 3aCifaHHS, a TOMY
3a3HavyaTU B pIllIEeHHI Cyoy BCi IpoliecyalbHi Oii, o BimOyBamucs y
crpaBi, He BOAYAETHCS ITOTPIOHUM.

«IIpn HamucaHHi CymOBOIro pillleHHS HEOOXimHO IlaM’sITaTu, —
mume O. [lampaii, — 110 BOHO Ma€ OYTH JIOTiYHUM, YiTKMM, Bigo-
OpaxkaTu TiJIbKM CYTh Ta OOCTaBUHM CIIpaBU, 110 MalOTh 3HAYCHHSI.
B HbOMY He MOBUHHO OYyTW HiYOro APYropsiiHOIO, TOTO, IO MOXKE
VCKITATHUTH PO3YMIiHHS Ta CYTTEBO 30iIBIINTH OOCAT TOKYMEHTa»'.

AK BipHO BiAMiYa€ThCcs y MOCIOHUKY JJIs1 CYIAiB, MPUCBIUCHOMY
HaIMCaHHIO CYIOBUX pillleHb, CYMJIIHHUI aBTOp pillIeHHSI He Oyae Ha-
BaHTaXXyBaTU yuTaya OUIbIIMM oOcsaroM iHdopmallii (K (paKTUIHOI,
TaK i IOpUANYHOI), HiX 1Lie moTpibHo?. OmHAK YMHUTH Harepekip Ja-
HOMY TBEPIKEHHIO (TOOTO MepeBaHTaXKyBaTU PillIeHHsI 3ai1BoIo iHMOp-
Malli€lo) BUMarae Temnep Bil CyIli HOBUI MpoliecyalbHUI 3aKOH.

Mix OmMCOBOIO Ta MOTMBYBAJbHOIO YaCTUHAMU DPillleHHS HEMae
TaKOI YiTKOI MeXi, IK MixX OINMCOBOIO Ta BCTYIMHOIO YacTuHamu. Of-

' lllampaii O. OpraHi3aliiiHO-IIpaBOBi OCHOBU HalMCaHHS CYIOBMX DillleHb //
CnoBo HamionanbHoi mkonu cymniB Ykpainm. 2013. Ne 3. C. 95.

2 Hanucanus cymoBuX pilieHb: moci6. mus cyanis / P. Xodep, H. Herecaiim.
Kuis, 2010. C. 18.
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HakK 3 TEeKCTy pillleHHsI Ma€e OyTU 3po3yMiJio, Je 3aKiHUMJIacsl OMHUCoBa
yacTHWHa i rmoyvanacs MOTHBYBaJlbHa.

BigmosigHo mo 4. 4 ct. 265 LITK YkpaiHu B MOTMBYBaJbHill 4a-
CTHHI pillleHHS 3a3Ha4daloThes: 1) pakThuHi 00CTaBUHM, BCTAHOBJIEHI
CyIOM, Ta 3MIiCT CHipHMX IIPaBOBIZIHOCHH, 3 MOCUJIAHHSIM Ha JOKa-
31, Ha MiACTaBi SIKMX BCTAHOBJIEHI BiAMOBiAHI 0OCTaBUHU; 2) HOKa3H,
BiIXujeHi cyagoM, Ta MOTUBM iX BiAXWiIeHHs; 3) MOTMBOBaHa OLiH-
Ka KOXHOT0 apryMeHTY, HaBeJeHOI0 yyaCHUKaMU CIIpaBM, IIOAO Ha-
SIBHOCTiI YM BiJICYTHOCTi MiACTaB I 3aJ0BOJIEHHS ITO30BY, KpPiM BHU-
MajKy, K0 apryMeHT OUYeBUIHO HE BiIHOCUTHCS OO MpeaMeTa CIo-
DY, € SIBHO HEOOTPYHTOBAaHUM a00 HEMPUMHATHUM 3 OTJISILYy Ha 3a-
KOHOJABCTBO YM YCTajJleHy CyOOBY IIPakKTUKY; 4) 41 OyJau i KUM IO-
pyIlleHi, He BU3HAHI a00 OCIIOpeHi IpaBa, CBOOOAU YU iHTepecHu, 3a
3aXMCTOM SIKMX MaJio Miclle 3BEpHEHHS IO Cydy; 5) HOpMH IIpaBa,
sIKi 3aCTOCYBaB Cyl, Ta MOTHMBM iX 3aCTOCYBaHHs; 6) HOpMU IIpaRa,
Ha sSIKi TTOCMJIAJIMCSI CTOPOHU, SIKi CyA He 3acTOCyBaB, Ta MOTUBH iX
HE3aCTOCYBaHHS.

HoBenorwo umuHOi pemakwmii IIIIK VYkpaiHu € BcTaHOBIECHHS
000B’SI3Ky Cydy HaJaBaTH B PillleHHI MOTMBOBAHY OLIIHKY KOXHOTO
apryMeHTy, HaBeleHOro y4YacHMKaMM CIpaBu, ILIOJ0 HAsgBHOCTI 4u
BiICYTHOCTI ITiICTaB MJISI 3aJ0BOJICHHS ITO30BY, KPiM BUIIAAKY, SIKIIO
ApryMEHT OYEBUIHO HE BiTHOCUTBLCS MO TPEAMETA CIIOpY, € SIBHO He-
OOTPYHTOBaHUM a00 HEMPUWHATHUM 3 ODJISIAY Ha 3aKOHOAABCTBO YU
ycTajieHy CyIAOBY MpPaKTUKY. JlaHe MoJIoKeHHs TOKJIala€e Ha Cya Tpa-
IUILIIAHO OifbIll BUMOTJIWBI TapaHTil JOTPUMAHHS TMpaB CTOPiH, HiX
LIbOTO TOTpebye mpakThKa €BPOINeENCchbKOro cyay 3 IMpaB JIIOAWHU,
OCKIiJIbKM, SIK BOQUa€EThCsl 3 TEKCTY BKa3aHUX BUIIE WOTro pillleHb, €B-
pONEUMCHKMIA CyI 3 MpaB JIOAMHM HE BBaXa€ 3a HEoOXigHe, 1100 Ccyn
HaJaBaB JAeTaJIbHY BilIIOBiIb HAa KOXEH apryMeHT cTopiH. JIo Toro
2K BUKOPHUCTaHE B 3aKOHi (hOpMYJIIOBAaHHS «SIBHO HEOOIPYHTOBAaHUM
ab0 HENMpPUIHATHUM 3 OIJIIy Ha 3aKOHOAABCTBO UM YCTaJIEHY CyIO-
BY MPaKTUKY» MOXE Ha MPaKTULi BUKJIMKATU CYMEPEUYKH 3 MPUBOLY
TOro, 4u OyB TOM YU iHIIWI apryMEHT CTOPOHU OOIPYHTOBAaHUM Ta
MPUNHATHUM.

AK BiA3HayaeTbcs y HOPUAMYHIN JiTepaTypi, Cyl Ma€ mpoaHa-
JIi3yBaTU Ta OLIHWUTU JOPEYHi Ta BaXJIMBi apryMeHTU CTOPiH y Cy-
JoBoMy pilteHHi. 1le BaxXJIMBO M1 KOXXHOIO MUChbMOBOIO PillICHHS
cyly — SK IIPOMiXHOI YXBaJli YU IOCTAaHOBU, TaK i KiHIIEBOTO CYy-
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JIOBOTO pillleHHS y crpaBi. IHaKme 1i pilieHHsT BUTTSIAATUMYTh CBa-
BiTbHUMU '

3 iHmoro 60Ky, BUKOHaHHS CylaMM JaHOI BUMOTU Mpolecyasb-
HOTO 3aKOHY JAacCThb MOXJIMBICTb CTOPOHAM CYAOBOTO CIIOPY BilIuyTH,
1110 BOHU OYyJIM MOYYTi CYIOM, a iX apryMeHTU MpUHATI 1o yBaru. Ha
1IbOMY TaKOX HaroJjiourye €BponeicbKuid cya 3 MpaB JIOAWHU Yy Jes-
KHX CBOIX pillleHHSIX (HampuKiam, pillleHHi y crpasi «[ipBicaapi mpo-
™ @inngnaii» (Hirvisaari v. Finland) Big 27 BepecHst 2001 poky).

Ak 3a3Havae 3 mporo npusoay B. HoBuibkmii, HepiZKo BUCTYIIU
aJBOKaTiB CY[Ji CIyXalTh, ajie He UYylOTb, OCKUJIbKM TOTOBUI MPOEKT
CYIIOBOTO aKTa JIEXXUTb Y HUX Ha CTOJIi J0 MoYyaTrKy AebaTiB CTOpiH.
JlommomMorT agBOKAaTOBi OyTH IOYYTUM MOXYTh TUIBKHA OOOB’SI3KOBI
JIJISL Cyoy BUMOTIHM IIpollecyajbHOI (OpMHU, 110 IPSIMO 3000B’SI3YIOTh
Cy/l aHaJli3yBaTU HaBelleHi aaBOKATOM apryMeHTHZ.

Ha nocsrHeHHsT BKazaHOI METH, K BOAyaeTbCs, CIPSIMOBAaHI Ta-
KOXX MOJIOXKEHHS I1. 6 4. 4 cr. 265 LIIIK Ykpainu, ki 3000B’SI3yI0Th
Cyll BKasyBaTU B pillleHHI HOPMM IpaBa, Ha sIKi MOCUJIAJIUCS CTO-
POHHU, SIKi Cyl He 3acToCyBaB, Ta MOTHMBH iX He3aCTOCyBaHHs. B ma-
HOMY BMITIaJIKy BapTO OYyJ0 TaKOX 3pOOWUTU 3aCTepeKEeHHS 3 MPUBOILY
HEO00OB’SI3KOBOCTI pO3’SICHIOBATH HE3aCTOCYBAaHHSI THX ITOJIOXEHb 3a-
KOHY, SIKi OYEBMIHO HE ITOLIMPIOIOTh CBOIO [il0 Ha CITipHi IpaBOBiM-
HOCHUHM CTOpiH abo MaloTh 3aHAATO 3arajJbHUM XapakTep i He BKa-
3yI0ThCSI CYIOM 3 Ti€i NPUYMHU, 110 € CHeliadbHi HOPMU 3aKOHY,
SIKi MOIIMPIOIOTH CBOIO Jil0 Ha IPABOBITIHOCWHU, IO € MPEIMETOM
CyI0BOro po3risiay. B mporuiexxHoMy BUNAAKY pillleHHSI Cyly MOXe
MEepeTBOPUTHUCS Ha MiAPYYHUK 3 TpaBa, Ae cyanas Oyne po3’siCHIOBaTU
MOPSIIOK 3aCTOCYBAaHHS BCIX HOPM, BKa3aHMX Y IO30BHIl 3asBi, Bil-
3MBi Ha MO30B Ta iHIIMX MPOLIECyaIbHUX AOKYMEHTaX CTOpiH, MpUu
TOMY 11O CTOPOHM HE OOMEXEHi y KiUJIbKOCTIi HOPM 3aKOHY, Ha $Ki
BOHU MOXYTh IOCHUJIATHCS?®,

ITicng mporo cyn Mae JaTv aHaji3 LUX OOCTaBUH MiJ KyTOM 30py
npaBa. Ockb SIK MPO 1ie cKazaHo Yy 3a3HauyeHoMy BucHoBKy KoHcCyb-

' Kyibioa P., Cupoio O. TlocibHUK i3 HammcaHHs cynoBux pinieHb. Kuis, 2013.
C. 44.

2 Hosuyxuii B. TIpaBo GbITh ycabIlIaHHBIM // AnBokaTckas raseta. 2017. Ne 11.
URL: http://www.advgazeta.ru/arch/244/2206.

3 Andpornoe I. B. 3MicT pillleHHS CyAy SIK IPOLECYATbHOIO JOKYMEHTA B LIMBiJIb-
HOMY mpolieci YKpaiHu // AKTyallbHi MpoOJeMUu BiTYM3HSHOI IOPUCTIPYACHIIII.
2017. Ne 6, 7. 1. C. 42—44.
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TaTUBHOI paayl €BPONMEUCHKUX CYAMiB: «JlOCTiIXeHHS MUTaHb MpaBa
MOB’sI3aHe i3 3aCTOCYBaHHSM TPaBUJ HalliOHAJILHOTO, €BPONENChKO-
ro Ta MiXXHapoaHoro mpaBa. B oOrpyHTyBaHHi TOBMHHiI MiCTUTHUCS
MMOCHJIAaHHS Ha BiAIIOBiOHI ITOJIOXEHHSI KOHCTUTYIII a00 BimmoBigHI
HOPMU HalliOHaJIbHOI'O, €BPOMNEChKOro abo MiXKHapOIHOI'O IpaBa.
TaMm, ne e nopeyHo, IMOCUJIAHHS Ha HallioHaJIbHY, €EBPONEUCHKY ab0
MiXXHapOJIHY CYyJIOBY MPaKTUKY, B TOMY YMCJi Ha MPaKTUKY CYIiB iH-
IIMX KpaiH, a TaKOX MOCWJIAHHS Ha IOpUINYHY JiTepaTypy MOXYTb
OyTM KOPMCHUMHM, a B CUCTEMi 3arajilbHOTO TpaBa — HEOOXiTHWUMHU.
VYV GaraThbox BUIaAKax AOCTiIXEHHS MUTaHb IMpaBa MPU3BOIUTH 10
TJyMadyeHHS IOpUAWYHUX HOpM. BHU3Halouu MOBHOBaXXEHHS CYyIi
TIYMauyUTU 3aKOH, CJIiJ mam’sITaTd TaKoX i IMpo OOOB’SI30K CyIIi
CIPUSTU IOPUANYHIN BU3HAYEHOCTI. AIKe I0pUAMYHA BU3HAYEHICTD
rapaHTye IepeadadyyBaHICTh 3MIiCTy Ta 3aCTOCYBaHHSI IOPUAUYHUX
HOPM, CIpPHUSIOYA TUM caMUM 3a0€3MEeYEHHIO0 BUCOKOSIKICHOI Cy-
JIoBoi cuctemu. ITaM’sTaroun Mpo M0 METY, CyAldi 3aCTOCOBYBATH-
MYTb TIPUHLMIIM TAyMadeHHsI, IPUIAHSATI SIK Y HalliOHAJIbHOMY, TakK
i B Mi>KHapoJHOMY IpaBi. ... ¥ KpaiHaX KOHTUHEHTAJIbHOTO Ipa-
Ba iXHIM OpieHTMpOM Oyde cydoBa IMpakTUKa, OCOOJMBO MpPaKTH-
Ka HaWBUIIMX CYAiB, 3aBAAHHSM SKMX € 3a0e3MeueHHs €NUHOI Cy-
JIOBOI NpakTuKu» (IMyHKTU 44—48). Ilpu 1boMy CJlili, yHUKATH IIPO-
CTOro LIMTYBaHHs 3aKOHOJaBcTBa. BeHelliaHChbKa KOMicisl B OTHO-
MY 3i CBOIX BUCHOBKIB BKa3zaja: «He n1ocTtaTHbo Jvile UUTyBaTH 3a-
KOHOJAaBYi MOJOXEHHs, a TMOoTiM npuiiMaTtu pimeHHsa. Cynns mo-
BUHEH TOCJIiIOBHO TMOEIHYBaTHU 3aKOH 3 (hakTaMu y crpaBi i Ha-
BOJIUTH YiTKi aprymMeHTH, SIKUM YMHOM OYJIO BUPILIEHO CIIpaBy Y
KOHKpEeTHOMY BUMaiky. B iHIIoOMy Bumaaky 1ie Oyae OuyeBUIHUM
MOPYLIEHHSIM IIpaBa Ha CIpaBeMIMBUIA CYI, SIKE TapaHTYE CTATTSI 6
€BporneichbKoi KOHBEHIIiT 3 MpaB JoauHu» (. 38 CniibHOro BUC-
HOBKY BeHelliaHcbKoi KoMicii i JupekTopaTy 3 IIUMTaHb IIPaBOCYIIs
Ta JIIOACHKOI TiMHOCTI [eHepaabHOrO AMPEKTOpaTy 3 MpaB JIOAUHU
Ta MpaBOBUX NMUTaHb Panu €Bponu 1oa0 MpoekTy 3aKoHY YKpaiHu
«ITpo BHeceHHs 3MiH 10 3akoHy «[Ipo cymoyctpiii i cTaTyc cynmiB»
Bim 18 xoBTHg 2011 p.)'.

BuHsTKOM 3 TIpaBuia Mpo 000B’sI3KOBE MOTUBYBAHHS CYIOM BJlac-
HOTO PillIeHHSI € BUMNAAKX IIOBHOTO BM3HAHHS MO30BY BiAIIOBigadyeM.

' Kyi6ioa P., Cupoid O. T1ociGHUK i3 HamucaHHs CynoBMX pileHb. Kuis, 2016.
C. 169-171.
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Y pasi BUBHAHHS BiAMOBiZTadYeM ITO30BY, SIKE HE CYMEPEYNUTH 3aKOHY,
He TMOopyIllye mpaBa, CBOOOAM UM iHTepecHu iHIIMX OcCi0, Cyd y MOTH-
BYBaJIbHill YaCTWHI pillleHHS MOXe BKa3aTu JIMIIE TTPO BU3HAHHS T10-
30BY Ta IPUMHITTS MOro cymoM. Takuil migXid BiAIloBimae BU3HaHIi
cBiTOBIl mpakTuui. Hanpuknaz, y ct. 2 (1. b) Pekomenmauii R (95) 5
Bim 07.02.1995 poky KomiteTty MiHicTpiB aepxkaBaM-uyjeHaM BiTHOC-
HO BBeIEHHS B JIit0 i moJjimmeHHs: ¢GyHKIIOHYBaHHS CUCTEM i Ipo-
LeAyp OCKapKeHHS y IWBITLHMX i TOPTOBUX CIIpaBax' 3a3HaYa€eThes,
10 B MPUHIWII HE BAUMAra€TbCs HiSIKOTO OOIPYHTYBaHHS DillleHb 3
MMUTaHb, SIKi HIKUM HE OCITOPIOIOTHCSI.

Pe3onroTBHA YacTMHA B TEKCTi pillleHHS BiImiISETHCS Bim MO-
TUBYBAJIbHOI CIIOBOM <«BHpIlIWB». BigmosimHo g0 4. 5 ct. 265 LITTK
VKpaiHu B pe30JIIOTUBHIN YacTHHI pillleHHsI 3a3HayaroThcs: 1) Buc-
HOBOK CyJy MpO 3aJ0BOJIEHHSI TTO30BY UM PO BiIMOBY B MO30Bi IO-
BHIiCTIO 200 YaCTKOBO IIOAO0 KOXHOI 3 3asIBJICHUX BUMOT; 2) PO3MOIiT
CyIOBMX BUTpAT; 3) CTPOK i MOpsIIOK HAaOpaHHS pillleHHSIM Cydy 3a-
KOHHOI CUJIM Ta MOTO OCKapxXeHHs; 4) MoBHe HaliMeHYBaHHS (st
IOPUANYHUX 0Ci0) abo iM’a (o (izsuyHuUX 0cid) CTOpiH Ta iHIIMX
YYaCHUKIB CIIpaBU, iX MiClIe3HAXOMXKEHHs (JUISI IOPUAMYHUX 0Ci0) abo
Miclle TIpOXMBAHHS 4M IlepeOyBaHHS (M1 (pi3uaHUX 0ci0), imeHTu-
dikaliiHui KoM I0pUINYHOI 0cO0U B €AMHOMY Iep>KaBHOMY PEECTPI
MiAIMPUEMCTB i OopraHizaiiil YKpaiHu, peecTpaliiHuii HoMep O0iKO-
BOi KapTKM TIJIaTHMKA TOAATKIB CTOPiH (Ij1s1 (pi3uuHUX 0cid) 3a ioro
HasIBHOCTi a00 HOMep i cepisl macrmopTa Wisl Gi3WYHUX 0CidO — rpo-
MaasH YKpaiHU.

ITutaHHs 10O TIpaBa Cydy BUWTH 3a MeXi 3asiBJICHUX TpU yXBa-
JIEHHi pillleHHsI BUMOT TiCHO TIOB’si3aHe 3 Ji€l0 MPUHLMITY AUCHO-
3UTUBHOCTI. B 1opuanuHiil jgiTepaTypi CyTh OPUHIIUIY AUCIIO3UTHB-
HOCTI pO3IJIsaaaioTh ado SIK HagaHy 3aKOHOM MOXJIMBICTh YYaCHUKIB
CIpaBy PO3IOPSIXKAaTUCI CBOIMU IpaBaMM Ha BJIIACHUU po3cynd, abo
SIK MOXJIMBICTb CTOPiH Ta iHIIMX YYaCHUKIB CITPaBU BILJIMBATH Ha BU-
HUKHEHHSI Ta PO3BUTOK IMBILHOI CIIpaBU 3aBAsSKW HagaHUM iM 3a-
KOHOM DPO3MOPSIIYUM TTOBHOBaXKE€HHSIM y Tipoieci. OueBUaHO, 110
BKa3aHi CKJIaJOBi MPUHLIMITY AUCTO3UTUBHOCTI LIUBIILHOTO TMPOLIECY

' Pexomendayis R (95) 5 Bim 07.02.1995 poxy Komitety MiHicTpiB mepxkaBam-
YjeHaM BilIHOCHO BBEIEHHSI B Hil0 i MOJiMNiueHHs (yHKIIIOHYBaHHS CUCTEM i
MpoLeayp OCKapXeHHs y UMBiIbHUX i ToproBux crnpasax. URL: http://zakon2.
rada.gov.ua/laws/show/994 153.
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He cymnepedaTh OAMH OJIHOMY, a, HaBIakKM, TOMOBHIOIOTh LiJTiCHY Kap-

TUHY PO3YMiHHS 3MICTy JAHOTO TMPOLECYATbHOIO MPUHIIMITY.
IuBiabHUI HpoLiecyaJbHUI 3aKOH HE MiCTUTh BU3HAYECHHS IIPUH-

LIUITY OMCIIO3UTUBHOCTI LIUBIILHOTO CYAOYMHCTBA, X04a B HbOMY 3a-

3HAQUYEHO, B YOMY MOJISITA€ OCHOBHUI 3MIiCT LbOTO MpUHLMITY. Tak,

BimnosigHo 10 cT. 13 IITK Ykpainu cyn po3risggae clipaBU He iHaK-

1lIe SIK 3a 3BEpHEHHSIM OCOOM, ITOJaHUM BiAIOBinHO 10 1boro Kogek-

Cy, B MeXax 3asgBJICHMX HEI0 BMMOT i Ha MIiACTaBi HOKa3iB, ITOJAaHUX

y4yacHUKaMU CIIpaBU ab0 BUTpeOYBaHUX CYAOM Y MepeadayeHuX LM

Konekcom Bumankax.
30MpaHHs OOKa3iB Yy LMBIIBHUX CIIpaBax He € O00OB’SI3KOM CYIY,

KpiM BUIManKiB, BcTaHOBIeHUX MM Komekcom. Cya Mae mpaBo 30u-

paTu J0Ka3u, IO CTOCYIOThCSI MpeaMeTa CIopY, 3 BJIACHOI iHilliaTUBU

JIMILE Y BUIANKAaX, KOJIU L€ HEOOXiMHO ISl 3aXMCTy MAJIOJITHIX YU

HEIMOBHOJIITHIX 0Ci0 abo 0ci0, sIKi BU3HAHI CydOM HeHi€3AaTHUMU YU

Ii€3MaTHICTh SIKMX OOMEXeHa, a TaKOX B iHIIMX BUIIAgKax, repemda-

yeHnXx MM KopekcoMm.

VYyacHUK cnpaBU pO3MOPSIXKAETHCS CBOIMU MPaBaMU 1100 TPE-
MeTa CIOpy Ha BJIacHHUI po3cyn. Take IpaBo MalOThb TaKOX 0cCoOwu,
B iHTepecax SIKMX 3asiBJIEHO BMMOTH, 3a BUHSITKOM THX OCi0O, SIKi He
MaloTh MPOIECYaTbHOI MI€3MATHOCTI.

Cyn 3ajyyae BiIMOBiMHUI OpraH 4u 0ocoOy, SKUM 3aKOHOM Haja-
HO IIpaBO 3axMILaTU MpaBa, CBOOOAM Ta iHTepecCH iHIIUX OCi0, SIKIIO
IIii 3aKOHHOTO IIpeICTaBHUKA CyIlepedaTh iHTepecaM 0Co0M, SIKy BiH
MpeaCTaBIIsIE.

ITpoaHanizyBaBIlIM BUIlE3a3HAYEHI TMOJOXEHHS 3aKOHY, a TaKOX
iHIIII HOPMU TIPOLIECYAILHOTO 3aKOHOJABCTBa, 110 YBiOpayin B cede
IIEBHI PUCH OUCIIO3UTHUBHOCTI, MOXHA 3pOOMTH HACTYITHi BUCHOBKHU.
Hiss TpyUHIMITY AUCIIO3UTUBHOCTI Y LIIUBITBHOMY MPOIECi MPOSIBIISI-
€TbCSI B HACTYITHOMY:

1) cyn posrismae UMBUIBHI CIpaBU HE iHAKIIE SIK 3a 3BEPHEHHSIM 3a-
IHTEpeCcOoBaHUX OCiO;

2) TiIbKW CTOPOHM MalOTh IMPABO PO3MOPSIXKATUCS MPEAMETOM CY-
JIOBOTO PO3IJISIAY, a CyA 3000B’SI3aHUI PO3IJISIAATU CIIpaBy y Me-
JKax 3asiBJI€HUX HUMMU BUMOT;

3) cTopoHU B Oymb-fIKMI MOMEHT MAarOTh IIPAaBO 3aKiHUYUTHU CYHOBUIA
pO3IJIs LUBUIBHOI CIIPaBH.
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CBOEPITHUM aHTUITOAOM MPUHIUMY AUCTIO3UTUBHOCTI € MPUHIUI
MyOJiYHOCTI, MiJ SIKMM HEpiIKO PO3YMilOTh MPUHLIMIT CYIOYMHCTBA,
SIKW BM3HA4ya€ CTYIiHb BIUIUBY OpraHiB My0JiyHOi Biaaau (Cymy, mpo-
KypaTypu TOIlI0) Ha BUHUKHEHHS Ta PO3BUTOK CYAOBOI CIIPaBU.

ITpyHUMIT JUCTIO3UTMBHOCTI € OiJbII XapaKTepHUM ISl 3Marajib-
HOI MOJIeJIi IIpoLIeCy, B TOM Yac SIK MPUHIMII ITyOJiYHOCTI — TSI CJIif-
yoi. IlpoTe B XKOAHIN i3 3a3HaYeHUX MoOACei BKa3aHi MPUHIUIIM HE
abCOIOTU3YIOThCSI, a 00MABA 1Ii MPUHUUIU Iil0Th MapajejbHO, MOBa
MOXe WTH JIMIIE MpO TepeBary OAHOTO MPUHLIUITY Hal iHIIUM.

HesBaxarouu Ha 3aaekiapoBaHuii IIJISIX ¥ OiK PO3BUTKY 3MarajbHO-
IO CYIOYMHCTBA Ta IIMPOKOIO 3aCTOCYBaHHS MPUHLMWMY AUCITO3UTUB-
HOCTI, IPOSIB IIPUHLIMITY ITyOIiYHOCTI MOXHA MPOCTIAKYBAaTU i Y ChO-
TOIHIIIHBOMY LIMBLIBHOMY Mpolieci YKpaiHu Ha MpUKJIadi TMX caMMX
O3HaK, SKi MM AOCHIIIXKYBaJIM IIOAO IPUHLIMITY AUCIIO3UTUBHOCTI.

Tak, Hanpuknan, BignosigHo 10 4. 1 c¢T. 4 LIITK KoxxHa ocoba Mae
MpaBoO B MOPSIAKY, BCTaHOBJAeHOMY UM KoaekcoM, 3BEpHYTUCS IO
Cylly 3a 3aXMCTOM CBOiX MOPYIIEHUX, HEBU3HAHUX ab0 OCITOPIOBAHUX
MpaB, cBOOOJ UM 3aKOHHUMX iHTepeciB. BogHouac BiamoBinHO 4. 2 3a-
3HAYEHOI CTaTTi y BUIaJKaX, BCTAHOBJIEHUX 3aKOHOM, IO Cydy MO-
KYTb 3BEpTATUCS OpraHu Ta OCOOU, SKMM 3aKOHOM HajJaHO MpPaBo
3BEpTaTUCS O CyIy B iHTepecax iHIIMX ocid abo Jep:KaBHUX YU CY-
crinbHux iHTepecax. Cepel 3a3HaYeHUX OCiO 3aKOHOM BHM3HA4YeHO
VnoBHoBaxkeHoro BepxoBHoi Panu Ykpainu 3 mpaB JIOOAWHU, NPO-
Kypopa, OpraHM Aep>XaBHOI BJaAu Ta iHIIUX Cy0O’€KTIB, SIKi IilOTh B
MpolLieci He BiA iMEHI 0COOU, iHTEpeCU SIKOI BOHUW IIPEICTaBISIOTH
y mpoueci (y yoMy i mossira€ ogHa 3 OCHOBHMX BiMiHHOCTe# na-
HUX CYO’€KTIiB Bij| MpoliecyaJbHUX MPeICTaBHUKIB), a Bill iMeHi nep-
XaBM, TOOTO 3aXMIIAIOTh HE TUIBKM IIPpUBAaTHUM, ajie 1 IMyOiYHMIA iH-
Tepec (abo nuille MyOmiYHUIA iHTepec).

PozrnsiHeMo TpaBuMiio, BiAMOBiIHO OO SIKOTO TiJIbKM CTOPOHM Ma-
I0OTb MIPABO PO3IOPSAXATUCS MPEIMETOM CYIOBOTO PO3IJISLY, a CyI
3000B’sI3aHUI PO3TJIAIATU CIPaBy Y MexXaX 3asBJICHUX HUMU BUMOL
To6To came mo3uBa4y BU3HAYA€E MpeaMeT MO30BY, MiACTaBU MO30BY Ta
po3Mip Mmo30BHUX BUMOL. Cya MoXe CBOIM pillIeHHSIM 3aJ0BOJIbHUTHU
BUMMOTH TI03MBaya Jivilie y 3asBJIeHOMY ab0 MEHIIOMY PO3Mipi (SIKIIO
IIJISL IbOTO € TiepeadavyeHi 3aKOHOM TIiICTaBU), ajie HisIK He y 30ijblie-
HoMy. IIpoTe 3 BKazaHOro IpaBuWiIa € MepeadadyeHi 3aKOHOM BUHSITKU.
Ha Taki BUHSTKM BKa3aHo y II. 3 moctaHoBu IlieHymy BepxoBHoro
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Cyny VYkpainu Big 18.12.2009 poky Ne 14 «Ilpo cynoBe pillleHHST y
LUBiNbHIA cripaBi». [I1eHyM 3a3HauMB, 1110 BUWATU 3a MEXi 3asBje-
HUX BUMOT (BUPIIIMTU He3asiBJI€HY BUMOTY, 3aJ10BOJbHUTU BUMOTY
Io3uBaya y OUIBIIOMY pO3Mipi, HiX OyJIO 3adBJI€HO) Cyl Ma€ IpaBoO
Jivile y BUMNaaKax, npsiMo TepeadadyeHux 3akoHoM. Hampuknan, cyn
Ma€ MpaBO BUMTU 3a MeXi 3asBJICHUX BUMOT i 3 BJIACHOI iHilliaTUBU
BUPILIMTUA MUTAHHS MPO CTATHEHHS aJliMEHTIB Ha AUTHUHY OJHOYACHO
3 TT030aBJICHHIM OaTBKIiBCHKMX MpaB (4acTWHa apyra ctatti 166 Ci-
MEMHOI0 KOJeKCy YKpaiHM); 3aCTOCYBaTH HACJiIKM HEMiCHOCTI HiK-
YEeMHOTO TTpaBOYMHY (YacTWHA I'sTa cTaTTi 216 LlmBinsHOTO KOmEKCy
VYkpainu). B naHoMy BMIagKy TakoX MOXHa MOOAYWMTU TeBHUH Bil-
XiJl Bill IPUHLMITY TMCIIO3UTUBHOCTI, IKUI OYB HE TiJIbKW 3aKpirie-
HUIl 3aKOHOMABYO, aje ¥ COPUMHATHIA CyI0BOIO MpakTukoio. He 3a-
Mepevyour HeoOXigHICTh BTpydyaHHs ITyOJIiYHOI iHilliaTUBU y BKa3aHi
Kareropii crpaB (0COOJMBO 1I€ CTOCYEThCS CHpaB IMPO MO30aBICHHS
0aTbKiBChKHUX TIpaB), HEOOXiMHO 3BEPHYTHU yBary Ha HeJOCTaTHIO Bpe-
I'YJIbOBaHIiCTh LIbOTO Mpolecy. Hamarouu cymy mpaBo MPOSIBUTU iHi-
LiaTUBY 11100 BUPIllIeHHs] BUMOTHU, SIKa He 3asBJsacsl TO3UBavyeM,
HeoOXigHO OyJjio 6 11e i HamaTu WOMYy iHCTpyMEHTHU ISl peajizallii
ui€el inimiatmeu. Tak, BimnmosimHO 1o 4.2 cT. 166 CK Ykpainu omHO-
JacHO 3 M030aBjeHHSIM 0aTbKiBChKMX IIPaB CyI MOXE Ha BUMOTY I1O-
3UBaYa abo0 3a BJACHOIO iHILiaTMBOIO BUPIIIMTU MUTAHHS TIPO CTST-
HEHHSI aJliMEeHTIiB Ha AUTUHY. OJHAK IS TOro, o0 BUPIIIWATHU ITH-
TaHHS MPO CTATHEHHS aJliMEHTIB 3 0Ci0, Mo30aBjIeHUX 0aTbKiBCHKUX
MpaB, CyJ MOBUHEH BCTAHOBUTHU MEBHUI Mepeslik 00CTaBUH, IO BXO-
JSTh 10 MpeaMeTa JoKa3yBaHHS Y 1l kateropii cipas. Tak, cya mo-
BUHEH Oyle BCTAHOBUTHU pO3Mip moxomy Takux oci6. KpiMm Toro, Bim-
noBimHo 10 cT. 182 CK cyn mpu BUpillleHHI JaHOTO IMTaHHS 000-
B’SI3KOBO TNOBHMHEH BpaxOBYBaTW CTaH 3J0pPOB’Sl, MaTepiajibHe CTa-
HOBUIIE NAUTUHM i TJIATHUKA aJliMEHTIB; HAsIBHICTb B OCTaHHbOIO
IHIIIMX HEMOBHOJITHIX HiTel, Hempale3aaTHUX YOJIOBIKA, APYKWHHU,
0aTbKiB, TMOBHOJIITHIX JOYKM, CMHA; HAsIBHICTb PyXOMOIO Ta HEpPyXO-
MOTO MalfHa, TPOIIOBUX KOIITiB; TOBEICHI CTITYBa4eM ajliMEHTIB BU-
TpaTy TJIaTHUKA aJliMEHTIB, Y TOMY YUCJIi HAa TIPUAOAHHSI HEPYXOMOTO
abo pyXxoMoOro MaifHa, cyma SIKMX TEepeBUIIYE NeCATUKPAaTHUM po3-
Mip IIPOXMTKOBOrO MiHIMyMy IJIs IIpalle3gaTHOI 0COOH, SIKIIO ILIaT-
HUKOM aJliMEHTiB HE HOBEIEHO IKEpeJIO IOXOMXKEHHS KOIITIiB; iHIIi
00CTaBUHU, 10 MAIOTh iCTOTHE 3HAYeHHs. Bci i o6cTaBUHU cyq T10-
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BUHEH BCTAHOBWUTH 3a JTOTIOMOTOIO 3a3HAYCHMX B 3aKOHI 3ac00iB 10-
KazyBaHHs1. [IpoTe ocKiJIbKM Mo3uBay He 3asIBJISIB BiAIOBiIHOI MO30B-
HOI BUMOTH, BiH, BiIIIOBiMHO, 11 HE HagaBaB Cyay HEOOXiTHMX TOKAa3iB
Ha IITBepmKeHHs Iux ooctaBuH. [lo30aBieHuii mpaBa BUTpeOyBaTu
JIoKa3d CaMOCTiiiHO (3a BJIaCHOIO iHilliaTUBOIO), CyJ BUMYIIEHUI B
TaKoOMYy pa3i MiAIITOBXyBaTH I103MBaya 0 HaJdaHHS BiAIIOBIZHUX I0O-
Ka3ziB g0 cydy abo g0 3asBJeHHS KJIOMOTaHb IPO iX BUTPeOyBaHHS,
III0 B KiHIIi KiHIIiB MOX€ BUKJIMKATH B YYACHUKIB IIPOIIECY CYMHIBH Y
0e3CTOPOHHOCTI Ta 00’€KTUBHOCTI Cyly B JaHiii cripaBi. BinTak Ginbn
OOrpyHTOBAaHUM BOAya€eTbCsl 3MiMCHEHHSI CYylOM TIPOsIBY iHilliaTUBU
LIOJ0 BUPILIEHHS TMTAHHS TIPO CTITHEHHSI ajiMeHTiB Ha OUTUHY
OJHOYACHO 3 I1030aBJeHHSIM 0aThbKiBCHKUX IIpaB TUIBKU B TOMY BU-
MajakKy, Ko CTOpoHaMU OyJIv TOBiIOMJIEHI CyAy yci HeoOXimHi 00-
CTaBMHM, a y CIIpaBi HasBHi yci HeOOXimHi sl uboro gokasu. Ha 1e
BKa3ye i KOHCTpyKLis 4. 2 ¢T. 166 CK, sika BU3Ha4Yae caMe IpaBo, a
He 000B’SI30K Cyay MpOSIBUTHU Taky iHiuiatusy. Lle mpaBuio € crpa-
BEIUTMBUM W MO IHINWX BUITAAKiIB, KOJM CyI BIpaBi BUWTH 3a MeXi
MO30BHUX BUMOT.

Buxin cyny 3a Mexi 3asBJI€HUX BUMOT HE MOXE HE MO3HAUUTHUCS
Ha caMOMY CYIOBOMY pillleHHi. Br3Hayaioum BIacTUBOCTI 3aKOHHOI
CWIY TaKOro pillleHH$, HEOOXiZHO MaTW Ha yBa3i, 110 BOHU PO3IOB-
CIOMIXYIOTbCS Ha BCE pIllIEHHS, BKJIIOYAOYM U Ty WOro 4acTUHY, SKa
CTOCYETBCSI BUPILIIEHHS HE3asBJIEeHMX BUMOL Tak, Hanpukiam, y Ha-
BEICHOMY BUIIIC MTPUKIIAAi HaOpaHHS PillIEeHHSIM Cyqy 3aKOHHOI CHJIN
Oyzne o3HayaTh HEMOXJIUBICTh MOBTOPHOTO Tpea sSIBJICHHS M031BaYeM
IO Cyoy BUMOT He TUIBKM IIOAO I1030aBJIEHHS 0aTbKiBCHKMX IIPaB,
ajie i Mpo CTATHEHHS aJliMeHTiB (TOOTO BJIACTUBICTh BUKIIOYHOCTI
Oyzle pO3MOBCIOMKYBATUCS TaKOX i Ha He3asBJIEHi ajie BUpilleHi cy-
JIOM TI030BHi BUMOTH), BCTAaHOBJIEHI Cyl1OM OOCTaBMHU Ta MPaBOBiMI-
HOCUHM, SIKi CTOCYIOThCSI IUTAHHS PO CTITHEHHS aJliMEHTIB, OynyThb
MaTHy TIPEIOAULIMHUI XapaKTep IS BilIOBIZHOTO KoJia OCid TOIIIO.

Cyn Moxe BUATM 3a MeXi 3asiBICHUX BHUMOT IPU YXBaJeHHi pi-
IlIeHb Y CITpaBax OKpeMoro mpoBamxkeHHs (4.3 cT. 294 LIIK VYkpa-
iHn). Take MOBHOBaXK€HHS Cyay MOXHa TMOSICHUTH Ha MPUKIIadi po3-
IOy cydaMy CrpaB MpoO HadaHHS HETOBHOJITHIM ocobi mpaBa Ha
1JTI00.

Tak, monoxeHHs 4. 2 cT. 23 CK VYkpaiHu 3akpiIliioe, 1o 3a 3a-
SIBOIO 0COOM, siKa JOCsIjia IIiCTHAAISTHA POKiB, 3a pIllIEHHSM Cyay ii
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MOXe OyTM HaJaHO IpaBO Ha IO, SIKIIO Oylde BCTaHOBJEHO, IO
1€ BiAIOBigae ii iHTepecaM.

ikaBo, mo y 4. 2 ct. 16 KnllIC YPCP Ha BigMiHy Bif YMHHO-
ro CiMeMHOIo 3aKOHOJABCTBA Ilepeadayasacs MOXIMBICTh 3HIDKEHHS
LIJIFIOOHOTO BiKY. Y CymoOBiil mpakTulli i1 CbOrOAHI TPaILISIOTHCS BU-
Maaku, KOJU CYIU OJHOYACHO BUPIIIYIOTh MUTAHHS MPO 3HUXEHHS
LIUTIOOHOTO BiKY Ta HaJaHHSI HEIMOBHOJITHiIM 0co0i MpaBa Ha ILLTIO0.

TariBopoHCchKMIA paiioHHUMI cyn KipoBorpaacbkoi o0jacTi po3-
IJISTHYB Y BIZIKPUTOMY CYAOBOMY 3acimaHHi B MicTi [aliBopoHi crpa-
By 3a 3asgBoio OCODBA 1, 3aintepecoBana ocoba: Bimmin PALIC Taii-
BopoHchkoro PYIO, OCOBA 2 mpo HamaHHS mpaBa Ha IIUTIO0.

3ageauiusr OCOBA 1 mpocwia 3HM3UTH 1 NUTIOOHMIA BiK Ta Ha-
JlaTu MpaBO Ha 100, MOTUBYIOUM TUM, IO 3HAXOAUThCHd y (hak-
TUYHUX HITI00HUX BimHOocuHaxX i3 OCOBA 2, IHOOPMAILIIS 1. Ha
JaHW yac BOHA BariTHa, CTPOK BariTHOCTI ckjiagae 26 TvxkHiB. BoHa
Ta OCOBA_2 6axaroTh 3apeecTpyBaT 1LII00, ajle OCKiJIbKM BOHA He
nocsrna 18 pokiB, To B opraHax PALICy B Hei He MpuiiMaloTh 3asiBy
Ha peecTpaliio LLIo0Yy.

Cyn, DifIoBIIM BHCHOBKY, 110 3HMXXEHHS IIIJIIOOHOTO BiKy Ta Ha-
JaHHS IIpaBa Ha LLIIO0 Oyde BiAMOBiZaTH iHTepecaM HEITOBHOJITHBOL
3asiBHMLI, TIpuitHgB pimeHHs Hagatu OCOBA 1, IHOOPMALIA 2
IpaBoO Ha ILIIO0 Ta 3HU3UTU i NUTIOOHUI BiK'.

Bb6ayaeThcs, 1110 HassBHICTh TaKO1 CYA0BOI MPaKTUKM YaCTKOBO BU-
KJIMKaHa HEey3ToJKeHICTIO HOPM YMHHOIO 3aKOHOJABCTBA, OCKIJIBKU
n. 16 Haka3y MinicrepcrBa 1octuuii Ykpainu Big 18.10.2000 poky
Ne 52/5 «Ilpo 3atBepmxkeHHs IlpaBui nep:kaBHOI peecTpallii akTiB
rPOMAISIHCHKOIO CTaHy B YKpaiHi» mependayac MOXKIMBICTH Jep>KaB-
HOI peecTpalii nuo0y 3 ocoboro, sKii BimmoBigHO go CiMeitHOro
KoAeKCy YKpaiHU 3HMKEHO ILUIIOOHUM BiK.

BtiMm, gK BipHO MiIKpeCIIOEThCS Y IOPUANYHIN JIiTepaTypi, LLII00-
HUM BiK — lle cTajla, a He 3MiHHa MpaBOBa KaTeropis, siKy MOX-
Ha OyJio O MpPHUCTOCYBaTH 1O KOHKPETHOI KUTTEBOI cUTyallii. ToMy
«3HUXKEHHS» LLTI00HOTO BiKy € HeMoxiauBum?. IlomiGHOI mpaBoBoOi

! Piwenns TaiiBOpOHCHKOTO paiioHHOro cyny KipoBorpamchkoi oGiacTi Bim
01.03.2016 poxy y cmpasi Ne 385/195/16-11 nmpoBamxenHst Ne 2-0/385/22/16.
URL: http://www.reyestr.court.gov.ua/Review/56176746.

2 Pomoscbka 3. B. CiMeilHMIT KomeKC YKpaiHM: HayK.-NMpakT. KoMeHT. Kuis,
2009. C. 50.




122 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

no3utiii gorpumyetbes i [lnenym BepxoBHoro Cyny YkpaiHu, Ha-
royiomytoun y 1. 2 moctaHoBu Ne 11 Big 21.12.2007 poky «IIpo mpak-
TUKY 3aCTOCYBAaHHS CylaMy 3aKOHOJABCTBA MPU PO3MJISAAi CIpaB Mpo
MpaBo Ha 1UTI00, pOo3ipBaHHS LUTIO0Y, BUSHAHHS MOTO HEOiCHUM Ta
MO CIiJIBHOTO MaliHa MOIAPYXKKsI» Ha TOMY, 1O «Cy[ HaJa€e MpaBo
Ha 1UTI00 (a He 3HMXYE ILUTIOOHUI BiK)»'.

Tomy mpaBUIbHOIO BOayaeTbcs IMo3ullis OBpyLbLKOro paiioHHO-
ro cyny 2KuToMupchbKoi 001acTi, SSKUW CBOIM pillIeHHSM 3asiBy IpO
3HDKCHHS NUTIOOHOTO BiKYy Ta HalaHHS IpaBa Ha NUTI00 3a70BOJIb-
HUB YacCTKOBO Ta JIMILE HaJaB HEMOBHOJITHIM 3asBHUKaM IpPaBO Ha
LIJIF00, BiIMOBUMBILIM y 3aJ0BOJIEHHI BUMOI'M IIPO 3HUKEHHS IILII00-
Horo Biky. Cyn LJIKOM CIHpaBeljMBO Bil3HAUYMB, IO «BMMOTra Ipo
3HUXKEHHSI LLTIOOHOTO BiKY 3aJ0BOJICHHIO HE TiAJISITaE, OCKiIbKU 10
KOMIIETEHIIil Cyqy HE BiJHOCUTBCS MUTAHHS 3HUXXEHHS ILLIIOOHOrO
BiKy, sike BperyiaboBaHe y cT. 23 CK VYkpainm»2.

IlikaBUM € MUTaHHS MPO Te, SIK MOBUHEH HiTU CyI Yy BUMAAKY,
SIKIIO 3asiBHUK (DOPMYJIIOE CBOIO BUMOTY caMe SIK «3HWXKEHHS 11LTI00-
HOTO BiKy» 0€3 3a3Hau€HHS B 3asBi BUMOTM MpPO HaJaHHS TpaBa Ha
1U1I00. 3 OmHiEl CTOPOHU, TaKa BMMOra HEe MiAJIsIra€ po3Tsmy Cy-
JIOM B MOPSAKY LIMBUIBHOTO CYTOYMHCTBA, a OTXE, Y Cydy € BCi Iif-
CTaBU IJI BiIMOBU Y BiIKPUTTI MTPOBAIKEHHS Y CIIpaBi 32 TaKOlO 3a-
gBoto (1. 1 4. 1 ct. 186 LIIK Ykpainw). 3 iHIIoi, — Takuil miaxim €
3aHAATO «(DOpMaTbHUM» K IJISI CIIpaB, 110 BUHUKAIOTH 3 CiMEMHMX
npaBoBimHOcUH. Cyny BapTO OpPi€EHTYBAaTHCS Ha METY, SIKOi 3asBHHK
nmpariHe gocsartv. SK BxXe 3a3Hayajiocs, BiANoOBimHO mo 4. 3 cT. 294
LIITK YkpaiHu cripaByM OKpEeMOTO MPOBAIKECHHS PO3IJISIIAIOTHECS CYy-
JIOM 3 IOoJepKaHHSIM 3arajbHUX IpaBui, BctaHoBaeHux IIITK, 3a Bu-
HSITKOM TMOJIOXKEHb IIOA0 3MarajbHOCTI Ta MEX CYIOBOTO PO3IJISIIY.
ToMy cyn Moxe BUITH 3a MeXi 3asiBIEHUX BUMOT Ta 3a 3asIBOIO He-
MOBHOJIITHBOI 0COOM TIPO 3HMXKEHHS LIIIOOHOrO BiKY BUPIILIWATH IH-

! IIpo npakmuky 3aCTOCYBaHHSI CyJaMM 3aKOHOMABCTBAa IIPUM PO3INISIALI CIIpaB
Mpo TpaBo Ha IUTIO0, po3ipBaHHS ILIIO0Y, BUBHAHHS MOTr0 HEMiiICHUM Ta MOIiN
CIIiIBHOTO MaliHa ToApYX:Ks: rmoctaHoBa [Inenymy BepxoBnoro Cymy Ykpainu
Ne 11 Bim 21.12.2007 p. // Bichuk BepxoBHoro Cyny Ykpainu. 2008. Ne 1. C. 5.

2 Piwennss OBpYLIBKOTO paiioHHOTO cyay ’KUTOMUPCHKOT 06J1acTi Bin 7 4epBHs
2012 poky y cmpasi Ne 617/10246/12. URL: http://www.reyestr.court.gov.ua/Re-
view/24488855.
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TaHHSI PO HaJaHHS iil MpaBa Ha ILI00, SIKIIO JJISI LILOTO € BCi Te-
penabdadeHi 3aKOHOM ITiacTaBu'.

OTxe, BU3HAYal0uM MpaBujia Cya0BOi MPOLEAYPY PO3IJISIAY Ta BU-
pillleHHs LMBUIBHUX CIpaB Ta IIOBHOBAXXEHHS Cydy B ILIMBLILHOMY
IpoLeci, K 3aKOHOAABYMI, TaK i CyIOBi OpraHu IMOBMHHI BiTHAUTH
OINTUMAaJIbHE CHiBBITHOIIEHHS MPUHIMIIIB CyIOYMHCTBA 3 METOIO 3a-
0e3neyeHHs yXBAJIEHHS CyJaMM 3aKOHHMX Ta OOIPYHTOBaHUX, a TO-
JIOBHE CIIpaBeUIMBUX PillleHb JJIs1 BUPillIEHHS! OCHOBHOTO 3aBIaHHS
LIMBIILHOTO CYIOUMHCTBA — 3aXUCTy MOPYIIEHUX, HEBU3HAHUX abo
OCMOPIOBAaHUX MpaB, cBOOOJ 4M iHTepeciB (izmuHuUxX ocid, mpaB Ta
iHTepeciB IOPUAMYHUX OCi0, iHTEepeciB AepKaBu.

Sk Bim3HauvaeTbes y 1. 13 mocranoBu Ilnenymy BepxoBHoro Cyny
VYkpainu Big 18.12.2009 poky Ne 14 «I1po cymoBe pillleHHS y LUBiJIb-
Hill crnipaBi», pe30JIOTMBHA YaCTMHA MOBMHHA MaTW BUYEPIIHi, YiT-
Ki, 0€3yMOBHi I Taki, 1110 BUIUIMBAIOTh 3i BCTAHOBJIEHUX (haKTUYHUX
00CTaBMH, BUCHOBKHU T10 CYTi PO3TJSSHYTMX BUMOT i 3aJIeXKHO BiIl Xa-
pakTepy CIIpaBU JaBaTW BiAMOBiAi Ha iHINI MUTaHHS, 3a3HauYye€Hi B
3aKOHi.

Pe3onoTrBHa yacTHA He TTIOBUHHA CYMPOBOIXKYBATUCH TOSICHEH -
HSIMM a60 OOIPYHTYBAaHHSIM. 1i 0GOB’SI3KOBUil CTUJIb — CTUCIICTb,
YiTKiCTh, HAKa30BMi1 xapakTepZ.

B 1ropuanyHiii giTepaTypi BKa3yeThCs, 1110 KpiM BUCHOBKIB Cydy I10
CyTi MO30BHUX BUMOT, PE30JIOTMBHA YACTUHA PilIEHHS TOMOBHIOETH-
¢Sl BKaziBKaMM po3’SICHIOBAJIbHOTO XapakTepy, 110 MaloTh Ha METi Ha-
JJaHHSI CTOpOHaM TPaBOBOI JOTIOMOTH Y TTOAANBIIIOMY 3aXUCTi iX MpaB
Ta iHTepeciB®. MmeThes PO MONOXEHHS CYTO JOBIIKOBOTO XapaKTe-
DY, 11O CTOCYIOThCS CTPOKY 1 TOPSIAKY HAaOpaHHS pillIeHHSM Cydy 3a-
KOHHOI CWJIM Ta WOTO OCKap>XEeHHS.

V pa3zi HeoOXiTHOCTI B PE30JIIOTUBHIN YaCTUHI TaKOX BKa3yeEThCS
mpo: 1) mopsimoK i CTPOK BUKOHAHHS pillleHHS; 2) HamaHHS BiICTpO-
YeHHsT ab0 PO3CTPOYCHHSI BUKOHAHHS pillieHHST; 3) 3a0e3MeYeHHs BU-
KOHAHHS pillleHHSsT; 4) TOBEPHEHHSI CYI0BOTO 300py; 5) MpU3HaYEHHS
CYJIOBOTO 3acCilaHHs IJIsl BUpIlLIEHHSI TMUTAHHS PO CYIOBi BUTpaTH,

! Po3zensd oKpeMmUX KaTeropiii UMBLIbHUX CIIPaB y CyJax: HaBd. IOci0. / 3a pen.
H. 10. Tony6eBoi. Oneca, 2017. C. 14—16.

2 Cosemckuii TpaXaaHCKUI Ipolecc: yueOHuK / mox pex. M. A. Iypsuua. Mo-
ckBa, 1975. C. 195.

3 Tam camo.
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JaTy, yac i miclie #oro mpoBeAeHHS; CTPOK IJisl TIOAaHHSI CTOPOHOIO,
3a KJIOMOTAHHSM $IKO1 TaKe CYIOBE 3acilaHHSI TTPOBOAUTHLCS, MTOKa3iB
IIOIO0 PO3Mipy MOHECEHMX HEI0 CYHOBHX BUTpAT; 6) HaTy CKIameHHS
IIOBHOI'O CYJOBOTO PillICHHS.

ITpu po3misiai mepBiCHOrO i 3yCTPiYHOTO MO30BiB Ta MPU PO3TISLi
IM030BY TPEThOI OCOOU 3 CaMOCTIMiHMMM BHMOTaMU y pillleHHI BKa-
3YIOTbCSl PE3YJIbTaTU PO3IJISIAY KOXHOIO 3 MO30BiB.

Y cnopi, o BUHUK TpM yKJIaJAaHHI abo 3MiHi JOroBOpY, B pe-
30JTIOTUBHIN YaCTWHiI BKA3yeThCS PIIEHHS 3 KOXHOI CITipHOI YMOBU
JIOTOBOPY, a y CIOPi PO CIIOHYKaHHSI YKJIACTU IOTOBip — yMOBHU, Ha
SIKMX CTOPOHM 3000B’SI3aHi YKJIAaCTH JOTOBip, 3 MOCWIAHHSIM Ha II0-
JIaHWI MOo3MBavYeM MPOEKT OTOBOPY.

Cyn, npuiiMaiouM pillleHHS PO CTSATHEHHs OOpry, Ha SIKWil Hapa-
XOBYIOThCSI BIACOTKM ab0 IE€HS, MOXE 3a3HAaYWMTU B PillleHHi IIpo Ha-
paxyBaHHS BiAIIOBiZIHUX BiJCOTKiB ab0 TE€Hi 7O MOMEHTY BUKOHAHHS
pillleHHS 3 ypaxXyBaHHSM IPUITMCIB 3aKOHOAABCTBAa YKpaiHW, 110 pe-
T'YJII0I0Th Take HapaxyBaHHs. OcTaTouHa cyma BifCOTKiB (TeHi) y Ta-
KOMY BUIMAJKy PO3paXOBYETHCS 3a MpaBWIaMUW, BUSHAUEHUMMU y Pi-
IIEHHi cymay, opraHoM (0c00010), SIKWI 3HiMCHIOE IPUMYCOBE BU-
KOHAHHS pIIIEHHS CyOy i BIiAMOBimHi mii (pillleHHS) SIKOTO MOXYTb
OyTH ocKapxkeHi B mopsaky, nepeaoayeHomy LIITK VYkpainw.

IleBHi 3amepedyeHHsT BUKJIMKAIOTh MOJIOKEHHS 4. 12 ct. 265 HIIK
VYKpaiHu, BiIMOBiZHO M0 SIKMX Y pa3i YaCTKOBOIO 3aJ0BOJICHHS Iep-
BICHOIO i 3yCTPiYHOTO MO30BiB MPO CTATHEHHS T'POIIOBUX CYM CYI
MPOBOAUTh 3YCTpiuHE 3apaxyBaHHSI TaKUX CYM Ta CTSITYE DiZHMUIIIO
MiXX HMUMHU Ha KOPUCTb CTOPOHH, SIKill TIPUCYIKEHO OiJIbly TPOIIOBY
cymy. Ilo-miepiiie, He 30BCiM 3pO3yMislo, YOMY 3apaxyBaHHS JOITyCKa-
€TbCS JIMIIE Y BUIAJKY YaCTKOBOTO 3aJ0BOJIEHHSI CYIOM IEpPBiCHOTO
1 3ycTpiuHoro 1o30BiB. Ha BigMiHy Big I030BY TpeTbOi ocobOu, sKa
3asIBJISIE CAMOCTiliHI BUMOTY ILIOAO IpeaMeTa CIIOpY, ITO30BHi BUMO-
T'M SIKOI 3aBXIM MOBHICTIO a00 4aCTKOBO CyIlepeyaTb BUMOTraM Iep-
BiCHOIO T03MBaya, a OTXXe MOBHE OJHOYACHE iX 3aJ0BOJICHHSI CYIOM
HEMOXJIMBE, TTIOBHE OJHOYACHE 3aJ0BOJIEHHSI CyIOM TMEepBiCHOToO Ta
3YCTPiYHOrO MO30BY HE BMKIIIOUYAEThCA. BOHO MOXIMBE, KOJIU Tep-
BiCHMIA Ta 3YCTpiUHUI MO30BM BMHUKAIOTh 3 OJHMX MPABOBITHOCUH,
OIHAK 3aJ0BOJICHHS 3yCTPIYHOTO II030BY HE BUKJIIOUAE MOBHICTIO a00
YaCTKOBO 3aJ0BOJIEHHS MEPBICHOTO MO30BY, XO4a TaKUil pe3yJbTar i €
MaJoOMMOBIpHUM (HaIIpUKJaA, SKIIO MEePBiCHUI ITO30B — PO CTST-
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HEHHSI 3a00proBaHOCTi 3a JOrOBOPOM HaiiMmy, a 3yCTpiuHUN — MIpo
BiJILIKOAYBaHHSI BUTpAT, IOHECEHUX HaiiMayeM Ha TOJiMIIeHHs 00’-
€KTa HaliMmy, sKi He MOXYTh OYyTU BiOKpeMmJieHi Bia peui 0e3 ii mo-
IIKOMXKEHHS Ta 3[iliCHEeHi 3a 3rool HaliMoaaBlis; abdo MmepBiCHUM
IM030B — MPO CTITHEHHS OIIaTU POOIT 3a JOrOBOPOM IiApsOY, a 3y-
CTpiYHMIA — MpPO BIAIIKOAYBaHHS IIKOIM, 3aIOMisIHOI IiAPSIHUKOM
MaiiHy 3aMOBHUKA ITil YaC BUKOHAHHS POOIT 3a TOrOBOPOM MiApsIIY).
Takox monoxeHHs 4. 12 ct. 265 LITTIK Ykpainm He BpaxOBYIOTb BU-
MaaKiB, KOJIY OOWH 3 IBOX ITO30BiB (IIEPBiCHUIA UM 3yCTpidYHUIT) 3a-
JIOBOJIEHUI CYJIOM IOBHICTIO, a iHIIIMI — YacCTKOBO.

IMo-npyre, monoxeHns 4. 12 c1. 265 LIITK Ykpainu chopmyaboBa-
Hi KaTeropuyHoO, TOOTO HE «CYI MOXE IIPOBECTU», a «CYH IPOBOIUTH»
3ycTpiuHe 3apaxyBaHHs. OHaK B JE€IKUX BUITaJKax 3aKOH MpPsSIMO 3a-
OOpOoHSsIE 3MiliCHIOBAaTH 3apaxyBaHHS 3YCTpiYHMX BUMOTL Tak, BiImo-
BigHO 1o cT. 602 LK YkpaiHu He JOImyCcKa€eThCs 3apaxyBaHHs 3yCTpid-
HUX BUMOT: 1) mpo BiIlIKOAYBaHHS IIKOIM, 3aBAaHOI KaJTilITBOM, iH-
UM YIIKOMXKEHHSIM 310pOB’st 200 CMepTio; 2) MpO CTSATHEHHS aJli-
MEHTIB; 3) 1100 MOBIiYHOrO yTpUMaHHS (morisiay); 4) y pasi cruiu-
BY IIO30BHOI JAaBHOCTi; 5) 3a 3000B’sI3aHHSIMH, CTOPOHOIO SIKMX € He-
IUIATOCIIPOMOXHMM OaHK, KpiM BUITAAKiB, YCTAHOBIEHUX 3aKOHOM.

V 3B’43Ky 3 BUILE€3a3HAYEHUM, MPONOHYEMO BUKJIACTU TOJOXEH-
Hda 4. 12 c1. 265 HIIK Ykpainu B HacTymHiit pegakuii: «12. ¥V pasi 3a-
JIOBOJICHHSI (4aCTKOBOI'O 3a0BOJICHHSI) MIEPBICHOTO i 3yCTPiYHOIO MO-
30BiB MPO CTSITHEHHSI TPOIIOBUX CYM CYA MPOBOAUTH 3YCTpiuHE 3a-
paxyBaHHSI TaKUX CyM Ta CTATYE Pi3HULIIO MiXK HUMU Ha KOPUCTb CTO-
POHMU, SIKili MPUCYIKEHO OiNIbIIY TPOIIOBY CYMY, SIKILO 3apaXyBaHHS
TaKMX BUMOT He 3a00pOHEHO 3aKOHOM>».

Cyn, yXBallOIOUM pIillIeHHSI Ha KOPUCTb KiJIbKOX II03MBaviB a0bo
MIPOTU KiJbKOX BiAIOBigayiB, MOBUHEH 3a3HAYMUTHU, B SKild YaCTHHI
pIllIEHHSI CTOCYETHCS KOXKHOIO 3 HUX, a00 3a3HAYMTHU, 1110 000B’SI30K
YU TIPABO CTSATHEHHS € COJIIapHUM.

OcoOMUBICTIO PE30JIOTUBHOI YaCTUHM PillleHHSI Cydy 3a HOBUM
MpoliecyaJbHUM 3aKOHOIABCTBOM € Te, 110 B Hiil He 0OOB’SI3KOBO
MalOThb MIiCTUTHCS TIOJIOKEHHS MPO TOPSA0K PO3MOIiTY CyIOBUX BU-
TpaT, SIKi CTOPOHU CIUIaTWIM ab0 MalTh CIUIATUTU Y 3B’A3KY 3 PO3-
[JISIIOM CIIPaBH.

Bignosigxo g0 4. 1 ct. 246 HITK Ykpainu, SKIIo cTopoHa 3 I0-
BaXXHUX NMPUYUH HE MOXE IONATU IOKA3U, LIO MiATBEPIXYIOTh PO3-
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Mip TTIOHECEHMX HEI0 CYIOBUX BUTPAT OO 3aKiHUCHHS CyIOBMX AcOaTiB
y CIIpaBi, Cy/ 3a 3as1BOIO TaKOi CTOPOHU, MOJAHO0 10 3aKiHUEHHS Cy-
IOBUX [1e0aTiB y CIIpaBi, MOXe BUPIIIUTH MUTAHHS IIPO CYIOBi BU-
TpaTH TICJIsS yXBaJIEHHS PIlIEHHS MO CYTi MO30BHUX BUMOL.

HopMmu 4. 8 ct. 141 HIIK VYkpaiHu HamiIsiloTh CTOpPiH IpaBOM Ha-
JIaTU TOKa3W Ha MiATBEPIKEHHS MOHECEHUX HUMU CYJAOBUX BUTPAT
MPOTITOM I’SITU IHIB ITC/S1 YXBaJIEHHS PilllEHHSI Cyay 3a YMOBH, IIIO
0 3aKiHYEHHSI CyJOBHMX JI€0aTiB y CIIpaBi CTOpoHa 3poOuia Ipo 1ie
BiIMOBIAHY 3asBY. B 11lboMy BUManKy Iy BUPIIIEHHS MUTAaHHS MPO
PO3IIOIia BUTPAT, SIKi CTOPOHU CILJIATHIM a00 MAalOTh CIUIATUTHU Y 3B 13-
Ky 3 PO3IJISIIOM CIpaBy, MPU3HAYAETHCS CYAOBE 3acilaHHs, Mpo 110
3a3HAYAEThCS B PE3OJIIOTUBHIN YacTuHI pimeHHs cyny. CymoBe 3aci-
JIaHHS 3 MUTaHb PO3MOALLY CYIOBUX BUTPAT IPOBOAUTHCS HE Mi3Hillle
JIBaALSITA OHIB 3 THS YXBaJICHHS PillIEHHS IIO CYTi IIO30BHUX BUMOT.
3a HacjinkaMy oro MpoBENeHHS CY/ YXBAIIOE JOAATKOBE DPillIEHHSI.

TakuM 4MHOM, 3aKOHOAAaBellb, 3aJMIIUBIIM HE3MiHHOIO CTPYK-
Typy TakKoro mpoliecyajJbHOro JOKyMEHTa, SIK pillleHHs cyny (ioro
MOJiJT Ha BCTYITHY, OTIMCOBY, MOTUBYBaJIbHY Ta PE30JIIOTUBHY YacTH-
HU), AENI0 PO3IIUPUB Mepeslik iHpopMallii, 1110 TOBUHHA MiCTUTHUCS
B IIUX YaCTMHAX. 3 OOHi€l CTOPOHM, I JaCTh MOXJIMUBICTH 0co0aMm,
110 3HAMOMJISITBCS 3 TEKCTOM PillleHHSI, OTpUMaTU Oilblie iHdopmMa-
il Ipo Xia cIpaBy, a CTOPOHAM CYAOBOIO IIPOIIECY IePEKOHATUCS B
TOMY, 110 iX JOBOAM MPUIHSTI CyIOM OO0 yBaru. 3 iHIIOI CTOPOHHU,
Oinbplla JeTastizallisi Ta PO3JIOTICTh TEKCTY PillleHHS CYTTEBO 30iJb-
IIUTh MOTr0 OOCST, 1110 AOJACTh 3aiiBOI pOOOTU CYAISIM Ta YCKJIaTHUTh
yyuTayy CIPUNHSATTS iH(OpMallil, 110 MiCTUTbCS Y PillleHHi, OCKiJIbKU
OMY JOBEAEThCS BiIiJIITU TOJIOBHE Bif APYTrOpsIAHOrO'.

TicHO MOB’s13aHOI0 3 BUMOIOIO CTPYKTYPOBAHOCTI € BUMOTa BMO-
TUBOBAHOCTI PillleHHSI CyMdy, OCKIIbKM BOHA XapaKTEepHU3YE 3MICT MO-
TUBYBaJIbHOI YaCTUHM PIllICHHS.

Ha HeoOXigHOCTI HaleXXHOT0 MOTHUBYBAHHSI CYJOBMX pillleHb SIK
OJIHIi1 3 BaXXKJIMBUX BUMOT, 1110 TIPEI’ SIBJISIIOTHCSI 10 LILOTO akTa Ipa-
BOCY/UIsI, HEOJHOPA30BO HATOJIOLIYBAJIOCS B IOPUIMYHIN JIiTeparypi’.

! Andponos I. B. 3MicT pillleHHS Cydy SIK IPOLECYAIbHOIO JOKYMEHTA B LIMBiIb-
HOMY mpolieci YKpaiHu // AKTyallbHi MpoOJeMUu BiTYM3HSHOI IOPUCTIPYACHILII.
2017. Ne 6, 7. 1. C. 44—45

2 Tuxonoea 0. C. MOTUBMPOBAHHOCTL U OOOCHOBAHHOCTDL PELIEHUI B Tpax-
naHckom cyamnpousBonctse // CospemenHoe mpaBo. 2013. Ne 3. C. 110.
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JlaHy BUMOTY [0 CYHOBHMX pillleHb YacTO 3MIIIyIOTh 3 OOIPYHTOBaHi-
crio (Hampukian, M. B. [lanpunkoBa mwuie, 1o 3 aHaji3y pillleHb
€BpoMnenchbkoro cyay 3 IpaB JIOAUHU HE CIiaye KPUTEPiiB BiAMiH-
HOCTEM MiXX OOI'DYHTOBAHICTIO Ta BMOTMBOBAHICTIO, OCKIIBKM IO ChO-
TOMHIIIHBOTO IHS HE iCHYE MpeleaeHTY, SKMK OM YiTKO PO3TJISHYB
ue nurtaHHs'. BriM €Bpomneiicbkuii Cya MOCTiIOBHUI y LIbOMY IH-
TaHHi Ta i3 3MiCTy HOro pillleHb YiTKO 3pO3yMiJIO, 110 B HUX iI€Th-
csl caMe PO BMOTHMBOBAHICTh) Ta BKa3ylOTh Ha XKOPCTKY IMO3UIIIO Y
JaHOMY MUTaHHI €BPONEeNCchKOro Cyny 3 IMpaB JIOAWHU, 1110 3TiIHO 3
MOTO yCTaJIeHOIO IIPAKTUKOIO, SIKAa BimoOpaxka€ MPpUHIIUI, TIOB’ I3aHUI
3 HAJIEXXHUM 3[iMICHEHHSIM IIPAaBOCY[I, Y PIllIEHHAX CyHiB Ta iHIIMX
OpraHiB 3 BHUpIllICHHSI CHOPiB MalOTh OyTM HaJEXKHUM YMHOM 3a3Ha-
YeHi mimcTaBu, Ha SIKUX BOHU IPYHTYIOThCSIZ,

HyXe 4iTKol € IMo3ullis €BpomneichbKoro cyay 3 IpaB JIIOAUHU
BiZTHOCHO BMMOT'M BMOTMBOBAHOCTiI CYJOBHUX pillleHb y CBiTJIi JOTpU-
MaHHS TOJIOXeHb CT. 6 KOHBeHIIil Mpo 3aXUCT mpaB JIIOOWHU i OCHO-
BOITOJIOXKHUX ¢cBoOOI 1950 poky, mmpo 1o HaMU BXe HEOTHOPa30BO
3a3Havanocs’®.

BigmosigHo no cT. 6 § 1 KoHBeHIIii KOXXeH Ma€ IMpaBo Ha crpa-
BEIJIMBUM 1 IMyOJiYHMI PO3IJISIA MOro CIpaBd YIPOMOBX PO3YMHOIO
CTPOKY He3aJeXHUM i 0e3CTOPOHHIM CynoM. 3aBAsIKU TIyMadyeHHIO
€BpOIEICHKUM CYIOM ITI0JIOKeHb BKazaHOi KoHBeHIIi KOHIIEMIIis
CMPaBEAJIMBOTO CYJOBOTO PO3IJINy 3a3HaBajla IEBHUX 3MiH, €BOJIIO-
nionysana. CygomM Oyiau BUpoOJieHi MeBHiI KpuTepii peanisaliii mpa-
Ba Ha CpaBelIMBUil cynmoBuii po3risia. Cepen Takux KpuTepiiB (ra-
paHTiil) Tocijio HajleXXHe Miclle TpaBO Ha OTPUMaHHS BMOTHMBOBa-

! Manvuuxoea M. B. OGOCHOBaHHOCTD CYIEOHBIX PELICHMI KaK HEOOXoauMast
COCTaBJISIIONIAs €BPOTECKOro CTaHAapTa Ha CIpPaBeAJIMBBIA cyn // YTOMOBHBII
nporiecc. 2009. Ne 3. C. 33.

2 @ynei T. 1 3actocyBaHHSI MPaKTUKK E€BPOMNEICHKOro Cymy 3 IMpaB JIHOIU-
HU TIpUW 3MiACHEHHI MpaBOCYIAs: HayK.-MeTon. Tocib. mist cyamiB. Kuis, 2015.
C. 60.

3 Andponos I. B. 3actocyBaHHS NMpPaKTUKH €BPOMNENCHKOTO Cydy 3 IIpaB JIiO-
IWHU TPU yXBaJCHHi CyIOBUX pillleHb Y LIMBiIbHOMY Tpoueci Ykpainu // Prd
vna veda a prax: Vyzvy modernych eurdpskych integraénych procesov: Medzind
rodnej vedeckej konferencie. Paneurdpska vysokd §kola, Fakulta prdva (Bratisla-
va, 27—28 novembra 2015). Bratislava, 2015. C. 232—234; Andponos 1. B. Briius
MpakTUKK €BPONeiicbKoro Cyny 3 MpaB JIIOAWHU Ha CYIOBE DillIeHHS B LMBiTb-
Homy mnipotieci // Ilpaktuka €CILI 3 muTaHb UUBIIBHOTO MPOLIECYaTBHOTO TIpa-
Ba: Martepiamu Kpyrioro crony (Omeca, 5 kBiT. 2016 p.) / ykian.: 1. B. AHIpoHOB,
H. B. Bonkosa, O. B. Caranoscbka. Opeca, 2016. C. 24—-28.
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HOTO CYJIOBOTO pillleHHsI SIK CKJaJoBa IpaBa Ha CIpaBelJIUBUN CY-
moBuii posrsin. Taka mosmuis Cymy 3HaXOOWUThL CBill IposiB y Oa-
raTbOX MOro pillleHHSIX, B TOMY YMCJIi ¥ y cipaBax 3a ydyacTi Hauloi
nepxaBu. Hampuknan, y cBoeMy pimieHHi y crpaBi Pronina v. Uk-
raine' €BponeiicbKuii cya 3a3Ha4MB IIpo Te, o cT. 6 § 1 KoHpeHmil
3000B’513y€ CyIM BKa3yBaTW IMPUYMHU CBOIX PillICHb.

BonHouac 060B’30K CymiB maBaTM OOIPYHTYBaHHSI CBOIX pillleHb
He MOXe CITpUMAaTHUCh SIK BUMOTa HaJaBaTU JIeTaJbHY BilMOBiAb Ha
KOXEeH apryMeHT. Mexi 1boro 00OB’SI3Ky MOXYTb OYyTM Pi3HUMU B
3aJIeXKHOCTI Bif XapakTepy pimeHHs. KpiM Toro, HeoOximHo Gpatu 10
yBaru, MixX iHIIIMM, Pi3HOMAHITHICTh apTryMEHTIB, SIKi CTOpOHA MOXKe
MpeACTaBUTU B CyI, Ta BiIMIHHOCTI, SIKi iCHYIOTh y AepKaBax-ydac-
HULISX, 3 OTJISIAy Ha MOJIOXKEHHS 3aKOHOMABCTBA, TpamMllii, IOpUaAY-
Hi BUCHOBKM, BUKJIAAeHHs Ta (popMyaioBaHHS pillleHb. TaKUM 4u-
HOM, NMMMTaHHSI, Y1 BMKOHAB CYJ CBiil 00OB’S30K IIOJO MOJAHHS 00-
TPYHTYBaHHs, IO BUILIABAE 3i cratTi 6 KoHBeHIIil, Moxe OyTH BH-
3HAQYEHO TUIbKU Y CBiTJIi KOHKPETHUX OOCTaBWH CHpaBU (pillleHHS
€Bpormneiicbkoro cyny 3 TpaB JoauHU y crpabi «Pyic Topixa npo-
™ Icmanii» (Ruiz Torija v. Spain) Bin 9 rpynHsa 1994 poky, y cripa-
Bi «CyomineH nporn @unnsgHaii» (Suominen v. Finland) Big 1 num-
Hsa 2003 poky, y crpabi «IIponiHa npotu Ykpainu» (Pronina v. Uk-
raine) Big 18 mumus 2006 poky Ta iH.).

MoTUBYBaHHS CYJIOBOIO PillICHHSI € HOTO HEBi’€MHUM CTPYKTYyp-
HUM eJieMeHToM. BoHO noB’s13y€e MpaBoBi BUCHOBKHU CYy/y i3 BCTAHOB-
JICHMU B TIpOLIeCi CYIOBOTO pO3MISIAY IOPUAUYHUMU (haKTaMu i TO-
CIiIOBHO BimOuBae mpoliiec GopMyBaHHS CyIIiBCbKOTO MEpPeKOHAHHS
y TIpaBoBiii cyTi cripaBu. PaKTUYHO TTi MOTUBYBAaHHSIM CYyIOBOTO pi-
LIeHHS CJil po3yMiTH 3MiCT IOT0 MOTMBYBAJIbHOI YaCTHMHU, 11O € 3a-
coboM 3a0e3IedYeHHsI I0T0 BMOTMBOBAHOCTI i IO € CUCTEMOIO CYI-
XeHb (MOTHUBIB), HaBEACHUX B PilllcHHIi B OOI'PYHTYBaHHSI BUCHOBKIB
Cylly MO KOXHOMY 3 MUTaHb, 1O MiIJIATAl0OTh BUPIILIEHHIO B MPOILIECi
yXBaJIeHHSI pillleHHsT BigmoBimHo mo cT. 264 LITTK Ykpainu i MaloTh
OyTH 3a3HaueHi B pillleHHi BigmoBimHO mo cT. 265 LIITK VYkpainm.

! [Iponuna TipoTHB YKpauHbL: mocTtaHoBiaeHue oT 18 mrons 2006 r.; BEIHECEHO
oniBireit 11 Cekuueit = Pronina v. Ukraine, Ne 63566/00 / EBpomnetickuii Cyn
mo npaBaM uesioBeka // Broyutetrenb EBporeiickoro Cyia mo mpaBaM 4ejioBeKa.
2007. Ne 2. C. 40—41. URL: https://precedent.in.ua/2016/04/09/pronyna-protyv-
ukrayny.
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[Tpu 1bOMy TTPOCTOTO TepepaxyBaHHsI BUIIe3a3HaYeHOi iHhopma-
1Ii1 HEJOCTAaTHBO JIJISI BUKOHAHHS BUMOTHM MPO BMOTUBOBAHICTb CY-
JIOBOTO pillleHHs. Bci cymkeHHs cymy 11010 00CTaBUH CIIPaBU MarOTh
OyTU B3a€EMOTIOB’SI3aHMMU, BUKJIAAEHUMU y YiTKill JOTIUHIN moci-
JIOBHOCTi i HEMMHY4Ye MPUBOAWUTHU OO TUX BHCHOBKIB, SIKi BUKJIAIEHi
CYZIOM Yy PEe30JIIOTUBHIN YaCcTUHi pillIeHHS.

Posrnsgnaroun mpob6ieMy BMOTMBOBAHOCTI CYIOBOTO PillleHHSI He-
MOXJIMBO H€ HPUIIMTH YBaru IIMTAHHIO ii CIiBBiTHOIIEHHS i3 BU-
MOT'0I0 OOI'PYHTOBAHOCTI CyIOBOIO pillleHHs. BimHOCHO 1IbOro MUTaH-
HSI B Haylli IMBUJIBHOTO TMPOIIECYaIbHOTO MpaBa HEMA€E €IHOCTI MO-
migaiB. Tak, oqHi aBTOpU B3araji He BUAUISIOTH BMOTMBOBAHICTb SIK
CaMOCTiliHy BUMOTY 10 CyJOBOTO pillleHHS i BBaXaloTh 11 CKJIalOBOIO
YaCTUHOIO BUMOTH OOTpyHTOBaHOCTI'. IHIIN BKa3yloTh Ha CaMOCTIiTHY
LIHHICT> BUMOTM BMOTHUBOBAHOCTI CYyIOBOIO pillleHH?.

Came ocTaHHS TOYKa 30pY € MPaBWJIBHOIO i BXe cTaja Tpaiau-
LIAHOIO B HAylli IMBiILHOTO IIPOIECYaJbHOIO IpaBa, OCKUIBKKA MiX
LIUMM JBOMa BUMOTraMU HEe MOXXHa CTaBUTHU 3HaK piBHsSIHHs. Tak, Bi-
noBigHo 1o 4. 5 ct. 263 HIIK Ykpainu oOGrpyHTOBaHMM € pillIeHHS,
yXBaJIeHe Ha MiJCTaBi MOBHO i BCeOiUHO 3’sicOBaHUX OOCTaBUH, Ha SKi
CTOPOHM TMOCHUJIAIOThCSl SIK Ha MifCTaBy CBOIX BUMOT i 3aliepeyeHb,
MMiATBEpIXKECHUX TUMHM IOoKa3aMU, Ki OYJIM IOCHIIKEHI B CyTOBOMY
3acimaHHi. B cBolo 4epry I BMOTMBOBAHICTIO CYyJIOBOTO PillIeHHS K
IIPaBUJIO PO3YMilOTh OOOB’SI3KOBY HAsIBHICTb B HbOMY BUYEPITHO ap-
T'YMEHTOBAaHUX BUMCHOBKIB Cyly MpO pe3yjbTaTy OLIiHKM OKa3iB Ta
BCTAaHOBJIEHMX Ha ix migcTaBi ¢akTis®. 3a iHIIOI MO3ULIIEI0 BMOTHBO-
BaHUM € CyJOBE PillIeHHS, B IKOMY HaJIEXXHMM YMHOM 3a3Ha4yeHi Mif-

! [Iposepka CyneOHBIX PEIIEHUI B COLMATMCTUYECKOM TPaXXIaHCKOM IIPOLIEC-
ce / B. bepyroBuu, C. bpaiikoB, 1. BentuHoB u ap.; otB. pea. B. M. Capuukuii.
Mocksa, 1989. C. 57.

2 [Ilecnoé B. H. 3aKOHHOCTb M 0OOCHOBAaHHOCTh CYIE€OHOIO pelIeHus 10 Ipax-
nmaHcko-TipaBoBoMy criopy. HoBocubupcek, 1958. C. 58—359; Tuxonosa FO. C. Mo-
TUBUPOBAHHOCTh M 0OOCHOBAaHHOCTb PEIIEHUIN B TPakIaHCKOM CYIONPOU3BOI-
ctBe // CoBpemenHoe mpaBo. 2013. Ne 3. C. 110; Maunax H. U. K muckyccuu o
TpeGoBaHUSX K cyneoHoMy perieHuto // CoBpemenHoe mpaBo. 2012. Ne 1. C. 116;
Ilysuna T. A. MOTUBUPOBAHHOCTb pellIeHUI CyJa W TpaBO Ha CyI B rpaxkKiaaH-
ckoM cynomnpou3sBoactse // [IpoGaemel 3akoHHOCTU. 2013. Boim. 121. C. 246.

3 [Tonomapenrxo B. A. MOTUBUPOBAHHOCTDb CYA€OHOIO PELICHUsS B TPAXKIAHCKOM
U apOUTpaXKHOM IIpoliecce: aBToped. OUC. ... KaHA. opul. Hayk. Mocksa, 2007.
C.7.
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CTaBH, Ha SAKHMX BOHO IPYHTYEThCs'. IliI yMOTMBOBAHICTIO TAKOX PO-
3yYMIi€ThCSI MTOBHE i BceOiuHe BimoOpaxkeHHs B PillleHHi Cyly MOTUBIB,
SKMMM BiH KepyBaBCsl MPU yXBaJleHHi CBOTO pillleHHS, TIPU OLiHIIi
JIOKAa3iB IJIs1 BCTAHOBJICHHST HAsIBHOCTI a00 BiICYTHOCTi OOCTaBMH, Ha
sIKi CTOPOHM ITOCHJIAJIMCS K Ha MIAIPYHTS CBOIX BUMOT i 3amepe-
YeHb, i3 3a3HAYECHHSIM, YOMY II€BHI JOKa3M OyJIu B3STi OO0 yBaru abo
BigxuJieHi, i BimoOpaxkeHHsI MOTHUBIB IOAO ITO3UIIil Cyly CTOCOBHO
3aCTOCYBaHHS HOPM MaTepiaJbHOTO i MpoliecyalbHOro TpaBaZ.

TakuM 4MHOM, OOTPYHTOBaHE PillIEeHHSI MOXe OYTH HaJeXHUM Yh-
HOM He BMOTMBOBaHUM, SIKIIIO CyH, 3pOOUBILM MPaBUIbHI BUCHOBKU
i3 BCTAHOBJIEHUX OOCTaBUH CIIpaBM, HE BKa3aB y CBOEMY pillleHHi, SIK
1 YoMy BiH JiMIIIOB TaKMX BHUCHOBKIB. | HaBmakM, 4iTKO i B JIOTi4Hii
MOCIiIOBHOCTI BUKJIAAEHI MOTUMBHU CYIOBOIO PillleHHS, 3aCHOBaHi Ha
HEBipHO BCTAHOBJIEHMX OOCTaBMHAaX CIIpaBU, OynyTh O3HayaTU He-
OOI'PYHTOBAHICTb TAaKOI'O PillIeHHS i3 BUKOHAHHSIM BUMOTH ITpO HOro
BMOTHUBOBaHicTb. CaMe TOMYy 3aKOHHIiCTb Ta OOIPYHTOBaHIiCTb CJIif
pO3IJIsiAaTy SIK BUMOTHU 10 3MICTY pillleHHSI CyIy SIK aKTa MpaBOCYAs,
a BMOTMBOBAHICTh — SIK BUMOTY J0 TpoliecyaibHO1 (DOpMU HOTO BU-
paxxeHHs (TOOTO SIK 10 MPOLECYaIbHOTO JTOKYMEHTA).

CynmoBa IpakTHKa TaKOX BUXOOWUTH 3 Ti€l TOYKU 30pYy, IO Bim-
CYTHICTb Y CYIOBOMY pillleHHi HaJIeXKHOTO MOTHMBYBaHHSI MOXeE OyTU
BU3HAHA CaMOCTIMHOIO MiACTaBOIO IS CKAaCyBaHHS TaKOIO PillIEHHS
BulecTosIIIUM cyaoM. Sk 3a3Havae JI. JI. JIycmeHUK, «BUIIECTOSIII
CYIIOBi iHCTaHIIii BUMYIIIEHI TaKi pIllICHHS CKAaCOBYBAaTH i yXBaJlOBaTU
TaKi X pillleHHs 10 CYTi, ajie 3 I0ro MOTUBYBAaHHIM»®,

BonHouac Hemae ceHcy 3amnepedyBaTu TiCHUM 3B’SI30K MiX 3a-
KOHHICTIO Ta OOI'PYHTOBAHICTIO pIllIEHHS CyAy 3 OOHI€l CTOpPOHH, Ta
MOro BMOTMBOBAHICTIO — 3 iHIIOi, OCKIJIbKM CaMe TeKCTyaJbHE BU-
KJIaJeHHsI MOTHUBIB yXBaJICHHS DillIeHHS JAa€ MOXJIWBICTh 3MiMCHUTU
MepeBipKy MOro 3aKOHHOCTiI Ta OOIPYHTOBAHOCTI.

Y nepeBaxHili OUTBIIOCTI BUMAAKiB HEOOIPYHTOBaAHIiCTh (200 He-
3aKOHHICTb) pilllcHHSI MAa€ HACIiIKOM #Oro HeHajleXHY BMOTUBO-

! Kanauosa O. BMOTHBOBaHICTb CYHOBHUX pillleHb SIK rapaHTis 3aXUCTy IpaB i
OCHOBOIIOJIOXKHUX cBoOoa JoauHu // HaykoBuii yaconuc HauioHanbHOi aka-
nemii npokypatypu Ykpainu. 2016. No 4. C. 82.

2 Ilysura T. A. MOTMBMPOBAaHHOCTh PELICHUI Cyla M MPaBO Ha Cy[ B rpaXXaaH-
ckoM cymomnpou3sBoacte // IIpobaembr 3akonHocTt. 2013, Bem. 121. C. 255.

3 JIycnenux JI. ZI. 3actocyBanHs HoBen IIK i IIITK Ykpainu B cymosiii mpak-
tuui. Xapkis, 2005. C. 369.
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BaHiCTb, OCKiJIbKM HEMpaBOCYAHE PillleHHS AyXe BaxKKO HaJeXKHUM
YUHOM MOTHMBYBaTH. B TakoMmy pillleHHi 3aBXIMW MPOSIBISIETbCS Tie-
peKkpyyeHHs (haKTiB, BUCBITJI€HHS OJHUX OOCTaBUH i 3aMOBUYBaHHS
IHIIMX TOIIO. 3 IHIIOTO OOKY, BiICYTHICTh MOTMBYBAaHHSI BUCHOBKIB
cyly I1030aBJIsIE pillleHHST 3pO3YyMUIOCTI I MEPEeKOHJIMBOCTI Ta iHOAI
HE J03BOJISIE BUILECTOSIIOMY Cyly MOBHOIO MipOIO TEPEBIPUTU HOTO
Ha mpeaMeT 3aKOHHOCTi i oOrpyHToBaHOCTi. ToMy ¥ mocTa€ mMUTaH-
HSI TIPO BUKJIIOYHY BaXXKJIMBiCTb BUMOTM BMOTMBOBAaHOCTI CYIOBOIO
pIllIEHHS K OJHi€l 3 rapaHTiil 3a0e3MmeuyeHHs 3aKOHHOCTI i 0OTpyH-
TOBAaHOCTI CyHOBUX pillIeHb i, BiIIOBITHO, OifiCHOrO 3aXMUCTy IIpaB i
OXOPOHIOBAaHMX 3aKOHOM iHTepeciB (Pi3MyHMX Ta IOPUANIHUX OCib'.

Takox winkoMm crpaBenuBuM € TBepmKkeHHs M. I. AGakyMoBoi,
IO caMeé MO TOMY, HACKiJIbKM AETAIbHO i HEeCYNEepewIMBO CydIsl B
CYIIOBili TIOCTAaHOBI BUKJIaJAa€ MPUYMHU MPUMHATTSI HUM TUX a00 iH-
LIMX pillleHb MPY JOCTiIXKEHHI i OLIiHIII JO0Ka3iB, BUILECTOSIII CyI0Bi
IHCTaHIIil MOXYTh CyOIWTH IPO HAasBHICTh a00 BiICYTHIiCThb Horo 6e3-
CTOPOHHOCTI. TaKMM YMHOM, B MOTMBYBJIbHili YACTWHI CYyIOBOI MO-
CTAaHOBM HalBWpas3Hillle BiZOMBAETLCS OE3CTOPOHHICTD CYIIi®.

Sx copasegnuBo Bin3HauuB . M. PomaHiok, mjis Toro, mo0 cy-
JIOBE pilIEeHHS BBaXaJlocsi HaJeXXHO MOTMBOBAHUM, HENOCTaTHHO
MPOCTO MPOLMTYBaTH 3aKOH Ta TepepaxyBaTW JOKa3u, HalaHi CTO-
poHamu. BaximBo HaBeCTU Ti BUCHOBKM, SIKMX AiMIIOB CyH 3a pe-
3yJbTaTaMU OLIHKM J10Ka3iB, Ta 3HAWTWU HACTiIbKMA Baromi i ogHO-
YacHO 3pO3yMiJli apTyMEeHTH Ha KOPUCTb MPUIHATOrO pillleHHS, 100
BOHU TEPEKOHAIN B 3aKOHHOCTI 1 CIpaBeIJIMBOCTI BUPIllIEHHS CITO-
Py HaBiTh Ty CTOPOHY, sIKa B LIbOMY CIIOpi Iporpaja’.

B xoHTEKCTi BUMOTM BMOTMBOBAHOCTI CYIOBUX pillleHb, BUHUKAE
mpobJieMa SIKOCTi TaKOr0 MOTHUBYBAaHHS i, TaK OM MOBHUTHU, KBa3iMO-
TMBYBaHHSI pillleHb CYIiB, a00 SK Oro e Ha3uBalOTh B IOPUANYHIN
JIiTepaTypi «CyporaTy MOTHMBYBaHHsI»*, TOGTO MOTUBYBaHHS «IJisI Ta-

! Andpornos I. B. BMOTMBOBaHICTh SIK 00O0B’sI3KOBa BMMOTa 0 CYIOBOIO pillleH-
Hsl y LMBUIBHIN cripaBi // MutHa cripaBa. 2010. Ne 1. C. 186—190.

2 Abakymosa M. I. OtpaxeHue GECIIPUCTPACTHOCTU CYyAel B CyAeOHBIX IOCTa-
HosieHusix // Bectnuk BIY. Cepust: [IpaBo. 2011. Ne 2. C. 124.

3 Jlonogios TonoBu BepxoBHoro Cyny Ykpainu SpocnaBa Pomanioka Ha VII
MixHapogHOMy LUBUTICTUMHOMY (opyMi «[IpUHLIMIIM i TeHAEHLIil 3aCTOCYBaHHS
npuBaTHoro npaea €C i nmocrpaasgHcbkux KpaiH». URL: http://www.scourt.gov.
ua/clients/vsu/vsu.nsf/(print)/8168B61 E§BIB8875C225811D0024C4D3.

4 Huxonose M. A. K mipobGiemMe 000CHOBaHMS CyIEHCKOIo YCMOTPEHUSI B Cyae0-
HoM pemrennu // 3akon. 2013. Ne 3. C. 80—S8]1.
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nouku». He cexpert, mo cyaas, daydu no Hapagdyoi KiMHATW, HEpild-
KO BX€ Ma€ B roJIoBi MeBHY MoOjeib BiacHoro pimeHHs. M. A. Hi-
KOHOB y CBOEMY JOCJiMIXXE€HHI JyXe BIYYHO HAaBOAMUTH 3 1ILOTO MpU-
Bomy BHUCIHIB cyami JIk. XaTdeHCOHa Ipo Te, IO CYIAi BUPILIYyIOTH
CIpaBy Ha OCHOBi 340raiKu, a ITOTIM MUIINYTh pillleHHs, 1100 ii Bu-
npasgatu'. ToGTO 3aKOH BMKOPHUCTOBYEThCS post hoc miiss oOIpyHTY-
BaHHS BXe€ MPUIHATOro (CBiZOMO YW HeCBimomo) pimeHHs?. OmHak
1le He O3Hayae€, 10 pillleHHS TPUAMAEThCsl CyAAe0 CBaBiJIbHO, BU-
MaakoBo. BHyTpilllHE mepeKoHaHHS cyali (OpMYy€EThCS TTOCTYIIOBO.
Ilepire BpaxkeHHsI MO CIpaBy 3’SIBJISIEThCS IMIiCAsI O3HAWOMIIEHHS 3
MMO30BHMMM MaTepiajiaMH, IOTIiM — 3 BiI3MBOM BimmoBigaya. B cy-
JIOBOMY 3aciZaHHi ITO3MIIisl CYAJi MOXKE BMIO3MIHIOBATHCS ITiJ BILIM-
BOM BHCTYIIB CTOpiH, TOKa3aHb CBIAKIB Ta MOCIiIXEHHS iHIIUX I0-
KasiB. PimeHHs miliCHO MOXe MPUKNTU A0 CYAIi B IIPOLECi PO3IJIsIay
CIIpaBM iHTYITMBHO, HEMOB OCSISIHHSI, ajie Ll iHTyilisl — TpodeciliHa,
BOHA HaTpeHOBaHA 3HAHHSIMHU Ta OaraTOPiYHUM IOCBIIOM POOOTH Y
chepi npaBa. B aHayoriuHili cuTyallii iHTYilli1 HE TOMOMOXe IMpU-
WHSTU MpaBUJIbHE PillleHHsI JIOAWHI, sika AajeKa Bil IOpUCTIpyIeHILii
Ta HE MAa€ BiINOBIZHOIO MOCBimy. Mo30K — I CKIagHWUI iHCTpY-
MeHT. ly>ke BaxKKO JOCTEMEHHO TMOSCHUTH, K BiH Mpallo€e Ta Mpo-
IyKye pimeHHs. ToMy iHKOJIM HiliCHO MOXE CKJIACTHCSI BpaxKeHHS,
WO Ccyaas NpUiMae pillleHHs! 3HEHALbKa, BOHO IPUXOAUTh HEMOB O
Hi3Binku. OIHAK CBiMOMICTb CyIJi MOCTiiHO, HaBiTh iHKOJM HEMo-
MIiTHO JUIsSI HBOTO CaMOTO OIpPallbOBY€E BEWKWI MacuB iHpopmallii Ta
¢dopMye pillleHHSI, TPYHTYIOUKMCh Ha TUX 3HAHHSIX Ta MPaKTULi PO3-
[JISIAY aHAJOTiYHUX CIpaB, SIKi 3HAXOMSIThCS B HaApax LbOTO CKJIAM-
HOr0 MEXaHi3MYy ITiI Ha3BOIO JIOACHKUIT MO30K. Ilicisa mbporo cymmi
3aJIAIIAETHCS JIUIIE NOKIJIAMHO po3i0paTtucsd 3 TUM, YOMY WOMY TIpU-
WIIUIO HA OYMKY CaMe€ Take PillleHHs, SIKi MOJIOKEHHS 3aKOHY Ta Cy-
JIOBOI MPAKTUKU IiAKa3aJau oMy IpaBWJIbHY BiIIIOBiIb HAa MUTAHHSI,
MOCTaBJIEHI CTOpOHAMHU y cripaBi. [paMOTHO i JioriuHO MobGymyBaTu
1iell TJaHII0XKOK YMOBUMBOJIiB — caMe B LIbOMY TOJISITA€ 3aBAaHHSI Cy/I-
IIi IpU CKJIaJaHHi MOTUBYBaJILHOI YaCTMHU CBOTO pillleHHs1. Hackinb-

! Legal realism at Yale: 1927—1960 by L. Kalman / Review by J. W. Singer //
California Law Review. 1988. Vol. 76, N 2. P. 471.

2 Huxonoe M. A. K nipoGiieMe 000CHOBaHUS CYIEHCKOrO YCMOTPEHUS B CyIe0-
HoM pemrennu // 3akon. 2013. Ne 3. C. 78.
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KW TOCKOHAJO0 BiH 1€ 3pOoOUTh — 3aJIeXXUTh Bil PiBHS TMpodeciitHux
HaBUKIB CYIi.

M. A. HikoHOB TakoX Muilie, 1110 BiH He 3alepeuye poji 3aKOHY
MpU MPUKAHATTI pillleHHs, OJHAK He CXWJIbHUI HOro repedinbliyBa-
THU, OCKIiJIbKM 3aKOH HE € TEKCTOM, 3aKPUTUM IJis TIiyMadyeHb, Ta ic-
HYE MOXIMBICTb (K MiHiMyM) y TaK 3BaHMX «Cipux» cIipaBax Ha-
MMYMcaTu MOTHUBYBAJIbHY YaCTUHY, 1[0 OOIPYHTOBYE pillleHHS Ha KO-
puCTh Oymb-sIKOi 3 cropiH'. Came 1e i € cyporaToM MOTHUBYBaHHS,
SIKWI 3po0JIEHUI HE 3 METOIO BimoOpa3uTu mpouec (hopMyBaHHS BHY-
TPilTHBOTO TE€PEKOHAHHS CYAMi, a IJIsI TOro 100 «IigirHaTu» MO-
TUBYBaJIbHY YAaCTUHY IiJl «HEOOXinHWUI» pe3yabTaT pO3IJsily CIIpaBHu.
Meta cyporaTHOro MOTUBYBaHHSI — He 00O0B’SI3KOBO IIPMXOBAaHHS 3a-
BilOMO HEIPaBOCYIHOTO PillIeHHs, HEPIIKO Lie¢ MOXE OyTH IMpOCTe
HEXTYBaHHS CYIJEI0 CBOIMM MpodeciiHUMU 000B’SI3KaMU.

BriM nmocBimueHuit 10puUCT, MpoaHai3yBaBIIU TEKCT CYAOBOIO pi-
IIeHHs, MaliKe 3aBXIW MOXE BU3HAYMTH, € CIPaBXHE MOTHBYBaH-
Hs (MOXJIMBO, 1 TIOMWJIKOBE), a Ie Moro cyporar. IHKoiu 3 METOI0
MPUXOBATU TaKUU CyporaT Cyaji BinOyBalOTbCsl 3araibHUMU (ppazaMu
Ha KINTaJT «CTOPOHOIO Ha MiATBEPIKEHHSI 00CTaBMHM HadaHi HeHa-
JIEXHI Ta HEHOMYCTHMi JOKAa3W», He 3arJUOJIIOI0UNCh B aHalli3 LIUX
JIOKa3iB Ta He TOSICHIOIOYM, B YOMY CaMe IOJIsITaE iX HEHAJIEXHICThb Ta
HEIOIMYCTUMICTb, aaXe HAaJIEXHICTh Ta JONMYCTUMICTh — 1I€ MPUHIIM-
IOBO Pi3Hi BJIACTMBOCTI IOKAa3iB, i MaiiXke HiKOJIM He OyBae Tak, 1100
SIKMICh CyIOBHUI1 JOKa3 HaclIpaBai OyB OOJHOYACHO i HEHaJEXKHUM, i
HEIIOMYCTUMUM. Y TpOLIeCi «IMiATOHKW» MOTUBYBAaHHSI Cyl MOXeE IIO-
KJIaCTU B OOIPYHTYBaHHSI CBOTO pillIeHHS JMIIEe Ti JOBOAM CTOPiH Ta
JIOKa3M, SIKi MiATBEPIKYIOTh TaKe pillleHHs, Ta He MPUIIATU 10CTaT-
HBO yBaru TUM, 11O MOTO CIpPOCTOBYIOTh. CamMe IIPOTHU TAKOIO M-
XOIy OO MOTHMBYBaHHS PIillIeHHSI Cyoy IPUHLIMIIOBO BUCTYIIAIOTh O€-
SKi HayKOBLIi%.

S HeHaJieXXHe MOTHMBYBAHHS B IOPUAMYHIN JiTepaTypi xapakTe-
PU3YIOTh HaBEIEHHS Y CYI0BOMY pIIlIEHHiI 3aKOHOJAAaBYMX MOJIOXEHb
06e3 (pakTUYHOrO 3iCTaBJIEHHS IXHBOTO 3MiCTy 3 0OCTaBUHAMMW KOH-

' Huxonoe M. A. K mipoGiieMe 000CHOBaHUSI CYAEHCKOrO YCMOTPEHHUSI B Cyae0-
HoM pettennu // 3akoH. 2013. Ne 3. C. 79.

2 Tapabapun /. B. MOTUBAPOBAaHHOCTD CyI€0HOIO PELICHMsI KaK OAMH M3 ITOKa-
3aTeliell 3¢ (MEKTUBHOCTU MPaBOCYAMS MO TPaXAAHCKUM JAejaM // ApOUTpaxkKHbIA
u rpaxnmaHckuit mporecc. 2011. Ne 8. C. 22—23.
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KPETHOI CIIpaBH... III0 HE IEMOHCTPYE 3B’SI3Ky MixX 3aKOHOM Ta (pak-
TaMU Ta He PO3KPHUBAE JIOTIKU MUCJEHHS cyndi (Cyay) 3TiIHO 3 BU-
MOTaMH 10 3MiCTy MOTHBYBaJIbHOI YaCTHUHM'.

3BUYAITHO, ICHYIOTHb i CKJIagHi CIIpaBM, B SIKMX IIpaBOBE peTy-
JIIOBaHHS CIIipHUX IIPaBOBIIHOCHUH € HEUYITKHM, a yCTalleHa CyIoBa
MpakTUKa BiACYTHSA ab0 € cyrnepewinBow. Taki BUNAAKX JalOTh MOXK-
JIMBICTDb «PO3TYJISITUCS» CYIJIiBCbKOMY po3cyny. B TakoMy pasi Ha pi-
IIEHHS CYIIi MOXYTh BIUIMHYTH SIK Pi3Hi MpaBOBi 3acaaM YK aKcCio-
MM, TaK i Oro ocoOMCTi MOpabHi MPUHLMIIM Ta MEPEKOHAHHS Ha
KIITAJIT «y BUMAAKY, SIKIIO CIpaBa 3adyila€e MpaBa Ta iHTEpecu Au-
TUHM, CUTYyallisd NOBUHHA TIYMAaYUMTHCh Ha KOPHUCTh 3a0e3medyeHHs ii
HaWBUIIMX iHTEpeCiB», a00 «IKIIO CYIOM ITOCTEMEHHO BCTaHOBJIECHO
¢akT mopyiieHHs IIpaB 0coOM, CUTyallisl MMOBUHHA TAyMauyuTHUCh Ha
KOPUCTb IIOTEPIiIOro, OCKIJIbKY IOpYIIeHe IMpaBo MOBUHHO OYyTH, IO
MOXKJIMBOCTI, BiTHOBJIEHE» i T. iH. Y MOmiOHMX BUIaJKaX TiICHO MOX-
Ha MOTOJUTUCH, 110 TAYMAuyeHHs 3aKOHY TPillIEUKU <«ITiATaHSETHCSI»
Mia pillIcHHS CYIJi, OMHAK II€ HE € CyporaToOM MOTHMBYBaHHS, OCKiJIb-
KM SIK OCTaTOYHUII BMCHOBOK IO CYTi ClipaBu, TaK i HOro MOTHUBY-
BaHHS BiAIIOBiZa€e BHYTPIIIHBOMY II€peKOHAaHHIO cymmi. [omoBHe He
MEePECTYNUTU MEXY, KOJM OCOOMCTI MepeKOHaHHS CyIsl TOCTaBUTh
BUILE 3aKOHY.

BumMora KaTeropuyHOCTi pillleHHS Cyay BMKJIMKaHa OO KUTTSI
JIi€I0 TIPMHIIMITY TIPaBOBOi BU3HAYE€HOCTi. ToMy JaHy BUMOTY B IOpH-
IWYHIA JiTepaTypi iHKOAW Ha3WBalOTh BUMOTOI0 BU3HAYEHOCTI pi-
mweHHs cyay?. Tak, Hanpuknan, B 1.4 «lOpuanyHa BU3HAUYEHICTh,
O/THAKOBIiCTh CYAOBOI MPAKTUKM i BiIKPUTICTb CYITOBUX pPillleHb» PO3-
niny 11 Ykazy Ilpesumenra Ykpaiau Big 10.05.2006 poxy Ne 361/2006
«IIpo Konneniito BOOCKOHaJ€HHs CYIiBHMILITBA IS YTBEPIKEHHS
CIIPaBEJIMBOrO CyAy B YKpaiHi BiIMOBIIHO IO €BPONEHCHKUX CTaH-
JIapTiB» HAroJOUIyeTbCS Ha TOMY, 1110 MOBUHHI OyTU mependbadyyBaHU-
MU IOPUAWYHI HACiJKM yXBaJ€HOTO CYJIOBOI'O PillICcHHS IS OCOOM.
IlepenbadyBaHiCTh HACHiAKiB PilllcHHSI MOXJIMBA JIMIIE TOMdi, SIKIIO

' @yaei T. 3aKOHHICTH i OOIPYHTOBAHICTH CYIOBOIO DillIEeHHS: KOMEHTap IO
cnpaBu «CepsBiH Ta iHIli NMpoTu YkpaiHu» // KOpuauyHuil xxypHain: AHaJTiTUYHI
marepiamm. Komenrapi. Cynosa mpakruka. 2012. Ne 2. C. 122.

2 Mumanosuu O. Bumorn, 1o npen’aBisgioThes 0 CYLOBOrO pilleHHS B LU-
BiJIbHOMY mpollecyaJbHOMY 3akKoHomaBcTBi // IlimmpueMHHMLTBO, TOcmomap-
ctBo i mpaBo. 2009. Ne 11. C. 59; Husirbhuii mipoliec: MiIPyIHUK / 3a 3aL. pel.
P. M. Minuenko; pen. 1. B. Augponos. Kuis, 2016. C. 386.
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MOTHBYBaJIbHA, a OCOOJMBO PE30JI0TMBHA YacTWHA pillleHHS cdop-
MyJIbOBaHa B KaTeTOpUYHiil (opmi.

Ineanom npaBocyans, nmucaB M. M. Po3iH, € enrHe Ta Hemopyl-
HE CyIOOBE pillleHHS, 110 OO0 KiHIS BUYEPIIYE IIPOliecyalbHe IOpU-
JIUYHE BiTHOIIEHHS, LIJISIXOM KaTerOpMYHOIO BUPILIEHHS MPaBOBOTO
criopy'.

M. B. 3eiigep 3a3Ha4yaB PO BUMOTY KaTETOPUYHOCTI CYZOBOIO pi-
IIEHHS, 110 LIS BUMOTa TIOJISITA€ B TOMY, 1O pillleHHSI TIOBUHHO Ha-
JlaTu TaKy BiATOBiAb Ha TO30BHi BUMOIH, SIKa BUKJIIOYWUIIA OU He-
BU3HAUEHICTh Yy CTBEPIKEHHI TMPO iCHYBaHHSI MiX CTOPOHaMHU BiloO-
MUX TPaBOBITHOCUH ab0 MOXJMBICTb Pi3HUX CIOCOOIB BUKOHAHHS
pillIEHHS CyIy 3aJleXKHO BiJl PO3CyLy CTOPiH.

Pimenns, nmucaB M. b. 3eiinep, He MoXe AOIYyCKAaTH MOAAJIbIIMX
CHOpIB MiX yJaCHHKaMM IIpoOlLiecy IIpo Te, SIKUM € 3MICT IIpaBa, 1110
MiIITaE 3aXKCTY, i 9K Iie TTpaBo Mae Oyt peanizoBaHo?. IlomiGHOI
TOYKHU 30py AOTpuUMyBaBcs it M. A. [ypBuds.

HificHO, KaTeTOPUYHICTh BUCHOBKIB CYHY, IIIO MIiCTATHCS B PillleH-
Hi, € HEOOXiTHOIO YMOBOIO, CKJIAJOBOIO MPUHIIMITY IIpaBOBOI BM3Ha-
YEHOCTi, OCKUJIbKM 3a0e3Meuye peajbHy MOXJIUBICTb CTOPOHAM CITOPY
OTPUMATH Bif Cydy KOHKPETHY, YiTKy, BU3HA4YEHY BiAIIOBiAb Ha IX IO-
30BHi BUMOrH. JIuille Tomi pillleHHs cyay 3a0e3lledyye OCTaTOYHE BU-
pillIeHHS IOPUAUYHOIO CIODPY.

Ax cnpaBemnBo Bkasye O. IllmMaHOBWY, BUBHAYEHICTh pillleHHS
nepeayciM HeoOXimHa IS oci0, sIKi 0epyTh y4acThb y CIpaBi, OCKiJIbKHA
BOHU MalOTbh YCBIIOMMTH, sIKi mpaBa, cBOOOAM UM iHTEpecH 3axuilia-
I0ThCS PillIEHHSIM, a sIKi Hi, MOTUBU cyny. BusHaueHicTh pillleHHS He-
0o0ximHa TakKoX JJIsI 0Ci0, sIKi MOKJIMKaHi BUKOHYBAaTH pillleHHS CYAY.
ITopylieHHST BUMOTYM BUM3HAYEHOCTI CYIOBOrO PillleHHS YHEMOXJIMB-
JIIOE OTO BUKOHAHHS, TOOTO BM3HAYEHICTh PillleHHSI € HEOOXiTHOIO
YMOBOIO HOTO TOHABIIIOTO BUKOHAHHST!.

' Posun H. H. YronoBHOE CymOIPOM3BOACTBO: IMOCOOME K JIEKLIMSAM. 3-€ WM3.
Merporpan, 1916. C. 517.

2 3eiidep H. b. CyneGHoe pellileHMe 1O TpaxknaHCKoMy neny. Mocksa, 1966.
C.72.

3 I'ypeuu M. A. PellleHre COBETCKOIO Cyla B MCKOBOM IIpoM3BoaCTBe. MOCKBa,
1955. C. 74.

4 Mlumanosuy O. Bumoru, 1o mpea’siBIsSIOThCS 0 CYIOBOTO DillleHHSI B 1U-
BUJIBHOMY MpolieCyalbHOMY 3aKOHOJABCTBi // IlimNMpUEMHULTBO, TOCMOAAPCTBO
i mpaso. 2009. Ne 11. C. 59.
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JisT BUMOTM KaTeTOPUYHOCTI PILIEHHS Cydy MEPEIIKOIXaE yXBa-
JICHHIO TaK 3BaHUX aJbTepHATHBHMX CYAOBUX pillleHb. 3a3HAaYeHHS
B PE30JIIOTUBHIN YacCTHUHI KiJIbKOX PiBHOLIIHHUX CIIOCOOIB f1Oro BU-
KOHAHHS CTAaBUTh IIill CYMHIB peajbHICTh BUKOHAHHS PIllIEHHS, OCTa-
TOYHO HE YCYBa€ MOXJIMBOCTI CYMEepeuyoK MiX CTOPOHAaMM CTOCOBHO
BUOOpY TOTO UM iHIIOTO CNOCOOYy BMKOHAHHSI, & OTXE CyNepeuyuThb
MPUHILMITY MPaBOBOi BU3HAYEHOCTI.

B 1opuauuHiii nitepatypi oKpeMo Bil KaTETOPUYHOCTI BUIIISIOTH
BUMOTY 0€3yMOBHOCTI pillleHHS cyny'. Be3ayMOBHICTh TONISITa€ B TOMY,
110 BUCHOBKM, 3p0O0JICeHI B pillleHHi, HE TTOBUHHI BKJIIOYaTU YMOBH,
SKi MOCTaBuAU O MOro BUKOHAHHSI B 3aJIEXKHICTb Bill iX HacTaHHS.
Cyn He MOXe MOKJIACTH Ha BiANoBiZadya 00OB’SI30K BMKOHATH IIEBHI
IIi1 32 YMOBM BUKOHAHHS 3YCTPIYHMX Hiii 3 OOKYy IMmo3WBavya abo Ha-
CTaHHS TIEBHUX MOMiit%.

I1. I1. 3aBopoTbko Ta M. . IlITeban BipHO BKa3yBaIy, 10 BKITIO-
YEHHS 10 pillleHHS YMOB, Bil SIKMX 3aJieXKUTh BUKOHAHHS PillleHHS,
HigKpecaoBalo 0, 110 Mepil sIK po3IoYyaTd BUKOHAHHS, cJIig Oyiao O
BCTAaHOBUTU (DaKT HACTAHHS TaKWUX YMOB, a JIJIS LIbOTO YacTO JOBO-
aunocs 0 poOUMTH HOBE MOCIiIKEHHS, HacaMIepel Y BUIlaaKax, KOIu
MDX CTOPOHAMM BMHMKAB CIIp MpO Lii yMOBU®,

BinnosigHo 1o 4. 6 ct. 265 LIIK YkpaiHu BUCHOBOK Cydy Mpo 3a-
JIOBOJIEHHS MO30BY YM IPO BiIMOBY B MO30Bi MOBHICTIO 200 4aCTKOBO
1IOJ0 KOXHOI 3 3asBJICHMX BUMOI HE MOXE 3ajiexkaTh BiJl HaCTaHHS
abo HeHacTaHHSI TIEeBHUX OOCTaBUH (YMOBHE pillleHHS).

BTiM cripaBeaIMBICTh BKa3aHUX BUIIE TBEPIKEHDb Ta HASIBHICTb 3a-
3HAYEHUX TOJIOKEHDb MPOLIeCYaIbHOTO 3aKOHY He 3MiHIOE TOTO (hak-
Ty, 110 0€3yMOBHICTb — 1I¢ OIMH i3 MPOSIBIB KaTeropmyHocTi. Tak, B
CIIOBHHMKY YKPaiHChKOI MOBM CJIOBO «KAaTeTOPUUYHUI» BU3HAYAETHLCS
SIK «OE3yMOBHUM, pIllydynii, IKU HE MOITyCKae 3amepedyeHb». Ka-

' IInexanoea E. O. OcHOBHbIE TpeOOBaHU, MPEIbIBISIEMbIe K CyIcOHOMY pe-
menuto // Bectauk CIAIL. 2009. Ne 2. C. 115; 3eiidep H. b. Cyne6Hoe pelieHUe
0o TpaxxmaHckoMy neny. Mocksa, 1966. C. 74; Caxnoea T. B. Kypc rpaxmaHCKO-
ro mIpolecca: TEOPETUIECKIME Havyala M OCHOBHbIE MHCTUTYTHI. Mocksa, 2008.
C. 431, 442; Huesinvhuii ipouiec YkpaiHu: niapydyHuk / 3a pen. FO. C. YepBoHoro.
Kwuis, 2007. C. 278; LusirbHuii Tipoliec: MiApyYHUK / 3a 3ar. ped. P. M. MinueH-
ko; pen. 1. B. AugpoHos. Kuis, 2016. C. 386.

2 llmegpan M. M. 1luBinbHe mpouecyanbHe mpaBo Ykpainu. Kuis, 2005.
C.412.

3 3agopomeio IT. IT., Ilimegpan M. H. Cynosi pimennsa. Kuis, 1971. C. 87.
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TErOpUYHE CYIXEHHS, JIOT. — 0e3yMOBHe cyaxkeHHs. KareropmyHum
CYIIDKEHHSIM Ha3UBAETHCSI TaKe CYIKEHHS, B SKOMY B O€3yMOBHIi
¢opMi BimoOpaxkaeTbcsl (pakT HASIBHOCTI UM BiICYTHOCTI 3B’SI3KY MixX
TIPEIMETOM i O3HAKOIO'.

ToMmy BUIUISATH OKpeMy BUMOTY O€3YMOBHOCTI PIillIEHHS Cyay HeE
BapTo. YXBaJICHHSI YMOBHMX DPillleHb € TOPYUIEHHSIM BHMMOTM KaTe-
TOPUYHOCTI pilieHHs cyny. Jlo pedi, K CKJIagoBy BM3HAYEHOCTI pi-
mIeHHs cyay (iHIIa Ha3Ba BMMOTHM KaTerOPUYHOCTI) 0€3yMOBHICTHb
posrsaas i1 M. A. Typsud?.

He octanHe Miciie cepen BUMOT, 110 Mpea’ SIBISIIOTHCS 10 PillleHHS
cymy, 3aiiMae BUMOTa ITyOdidyHOCTI (Bim naT. publico — obGHapomyBa-
TH, abo publicus — cycniapbHuUii, HaponHWii). laHa BUMOTra BUILJIMBAE
3 MIPUHLMITY Ti1acHocTi npaBocynus®. TTyGiyHe IporoyomeHHs pi-
LIIEHHSI CYyIy PO3IISIIAEThCA B JiTepaTypi sIK HeoOXigHa cKyiagoBa Mmyo-
JIIMHOTO CYIOBOIO PO3MISILY, JOTPUMAHHSI IJIACHOCTI CymOYMHCTBa,

B ropuauuHiii gitepatypi my6JiuHicTh (TJIACHICTh) PO3MISAa0Th
Y BY3bKOMY Ta IIMPOKOMY CE€HCi. [JTacHIiCTh y BY3bKOMY pPO3YMiHHI
CTOCYEThCSI TUIBKM YYACHUKIB CIPaBH, a TJIACHICTb y IIIMPOKOMY pO-
3yMiHHI (3arajbHa INIACHICTh) CTOCYEThCS HEOOMEXEHOro Koja ociod.
Bkazani acnekTu nii JaHOTO MPUHIIMIY TaKOX Ha3UBalOTh 30BHilll-
HBOIO Ta BHYTPIIIHBOIO TJIACHICTIOP,

BxazaHi cki1amoBi mpOCIiZKOBYIOTbCS il Y 3MiCTi BUMOTHU ITyOJIid-
HOCTIi pillleHHsI Cydy B LIMBUJIbHOMY Mpolieci YKpaiHu.

" Caosnuk yxpaincekoi moBu. B 11 T. T. 4. Kuis, 1973. C. 118.

2 Cosemckuii TpaXIaHCKUI Ipolecc: yueOHuK / mox pex. M. A. Iypsuua. Mo-
ckBa, 1975. C. 197.

3 Andponoe H. B. TpeGoBaHWSI MOTUBUPOBAHHOCTU M IYOJMYHOCTH CYIEOHOIO
pelieHus1 B KOHTeKcTe cT. 6 KOHBEeHIIMU O 3aliuTe MpaB 4eaoBeKa U OCHOBOIIO-
JIOXXHBIX CBOOOI // 3ammTa mpaB JUYHOCTH B KOHCTUTYIIMOHHOM, TPaXIaHCKO-
MPaBOBOM U MEXIYHapOAHO-TIPaBOBOM acmiekte B [epmaHuu, Ykpaune u [losb-
e: Marepuanabl Hemeuko-Ykpanncko-Ilonbckoro npaBoBoro cemuHapa JAAJL
(Onecca, 28—29 cent. 2011 ). Perencoypr, 2011. 4.2, C. 3—13.

4 Jopodosenko B. B. TIpuHLMII IIACHOCTI Ta BIIKPUTOCTI Y BITYU3HSHOMY CY-
MIOYMHCTBI: pobyeMu peanizauii // BicHuk BepxoBHoro Cyny Ykpainu. 2011.
Ne 9. C. 38.

5 Menie O. T1lpobaeMu po3yMiHHS MPUHLIMIY IIACHOCTI Ta MyOJiYHOCTI LIMBiIb-
Horo cynounHcTBa // FOpummanuii xypuan. 2009. Ne 11. URL: http://www.ju-
stinian.com.ua/article.php?id=3350.

8 Amenina A. C., ocmammniii P. FO. T1lposiBU KOMILIEKCHOCTI peastizaliii IpuHIIM-
My TJaCHOCTi UMBIJIBHOTO CYIOYMHCTBA // 30ipHUK HAyKOBMX Ipalb IpriHChKO1
(dhinancoBo-topraMUHOI akamemii (eKoHOMiKa, TipaBo). 2013. Bum. 2. C. 193.
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BHyTpiliHs 1myOaiuyHicTh pillleHHsT cyay (BiAKPMTICTh IJISI ydac-
HUKIiB TIpoliecy) MPOSIBISETbCS Y HEOOXiMHOCTI MyOJiYHOTO MPOTOo-
JIOLLIEHHS cynoBoOTro pilieHHs. Tak, MixXHapoaHuUi TMakT Mpo rpoma-
ISITHCBKI Ta TMOJIITUYHI IpaBa, npuiiHaTuii Pesomomnico 2200 A (XXI)
IenepanbHoi Acam6aei OOH Bin 16 rpynHsa 1966 poky, sikuii HaGpaB
yuHHOCTI 23 Gepe3Hs 1976 poky Ta patudikoBanuii Ykazom Ilpe-
3ufii BepxoBHoi Pagu Ykpaincekoi PCP Ne 2148-VIII Big 19 xoBTHS
1973 poky B crarTti 14 nmepenbavae, 10 Oyab-sika CydoBa MOCTAHOBA
B KpUMiHaJIbHIN a00 IIMBIIBHINA CIIpaBi MMOBUHHA OYTH MyOJiYHOIO, 3a
BUHSITKOM THX BMIIQJKiB, KOJW iHTepecu HEIMOBHOJITHIX BUMAaramTb
iHIIIOTO YM KOJIM CIIpaBa CTOCYETbCS MaTPUMOHiaJbHUX CIOPiB abo
OIliKM HAad OiTBMU.

IIpo myGiiyHiCTh CyZOBOTO pillleHHS $IK OJHY 3 rapaHTiii IIpaB
JIIOOWHKA i OCHOBHUX CcBOOONI ¥imeTbes i B § 1 cT. 6 KonBeHLii mpo
3aXUCT TpaB JIIOAUMHU i OCHOBHUX cB0oOoa 1950 poky, paTugikoBaHOi
17 nuniHsa 1997 poky (3akoH Ykpainu «IIpo patudikaniro KoHseHirii
PO 3axMUCT IIpaB JIOAUHMU i ocHOBHUX cBobom 1950 poky, Ilepmroro
npotokoiy i nmporokoniB Ne 2, 4, 7 i 11 no KonseHiiii»). B KkoHTek-
cTi HOpM BKazaHoO1 KoHBeH1Iii 1151 BUMOra o3Haya€e myOIiuHicTh (Bil-
KPUTICTh) CIyXaHb Ta IIPOTOJIOIIEHHS PillIEHHS CYMY.

JonepxxaHHsT BUMOTHM MYyOJIiYHOCTI € 00OB’SI3KOBUM Ha CTafii BU-
HECEeHHsI BMOTMBOBAHOIO CynoBOro pimeHHs. Ile He ciim mpuiimMatu
SIK BUMOTY OTIPWJIIOMHEHHS PIillIEHHS Yy BCiX BUMAaaKax, MpoOTe HEob-
XiIHO AOTPpUMYBATUCSI BilIOBIAHOI BiAKpUTOCTi. 30Kpema, Tepeaadya
0 KaHLEJspil pilleHHS Cyaoy, 3 SIKWM 3allikaBjeHa ocoba MoXe TaM
03HallOMUTUCH, MOXe OYTU MOCTaTHBOIO (pilleHHs y crpaBi «IIpet-
TO Ta iHmn mpotu Itamii» Big 8 rpymHa 1983 p.)'.

TepMiH, 110 BUKOPMCTAHUI y APYroMy pedeHHi ctarri 6 m. 1 —
«CyIIOBE pillIeHHSI OTOJIOLIYEThCS MyOJIiYHO», — 3maBajocs O, mepem-
Oauae, 1100 BMMAara€Thcsl 3a4MTaTH pillieHHsT Brojoc. HaBiTh BimMiH-
HOCTi (bpaHIy3bKOTO TeKCTy («rendu» — OTOJIOIIEHO) i aHTJiChKOTO
(«pronounced» — MPOroJiolIeHO, BUMOBJIEHO) HE 3MiHIOIOTh 1[bOTO
BpaxxeHHs. Ha mepmmit mormsam, crtattsa 6 1. 1 €Bpomneiicbkoi KOH-
BEHIIil BUTJISIHA€E OiNbII cTporo, HiX crartd 14 m. 1 MixxHapomHOro
MaKTy MPpO FPOMAASHCBKI i MOJITUYHI MpaBa, KoTpa mnependayae, 110

! Piwennss €BpOIERCHKOro Cyay 3 IpaB JIIoauHK y crpasi «IIperTo Ta iHmii mpo-
™ Iranii» Bim 8 rpymHst 1983 p. (kaymoGa Ne 7984/77). URL: http://www.echr.
ru/documents/doc/2461429/2461429.htm.
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CyJI0Be pillleHHS MTOBUHHO OyTu myoOsiuHuM («shall be made public»,

«sera public»).

IIpore B GaraTthox AepxaBax — wieHax PE ckmanmmcs Tpaguii 3a-
CTOCOBYBATH iHII 3acO0M, OKPiM YMTAaHHS BIOJIOC, IJISI OTOJIOIIEH-
Hs pillleHHs BCiX UM YaCTMHHU CBOIX CYHIiB, i 0COOJMBO KacalliiiHUX
CyaiB, HaIlpUKJal, JeTIOHYBaHHS B KaHLEISPii, JOCTYITHIA M ITy-
oniku. ABTopu KoOHBeHIIii HE MOIJIM MPONWTHU MHUMO 1Ii€i 0OCTaBUHMU,
Xoya II¢ He BigoOpakeHO y ITiATOTOBYMX MaTepiajax HACTUIBKHU K
YiTKO, SIK B IMiArOTOBYMX MaTepiajiax Bulle3ragaHoro MixHapoaHo-
ro makry 1966 p. Tomy cyn 3B’sI3aHUI TEKCTyaJIbHUM TIYMA4YEeHHSIM.
Bin BBaxkae, 1110 B ycix BUIIagkax )opma OTroJIOLIEHHS CyIOBOTO pi-
IIEHHS MTOBMHHA OLIIHIOBATHUCS Y BIOMOBIZHOCTI 3 BHYTPIIIHIM IIpa-
BOM Jiep:KaBH-BiAMoBimaya y CBITJi OCOOJMBOCTEll 1Or0 CUCTEMU CY-
JOYMHCTBA, 3 BpaxXyBaHHSIM IpeaMeTa i MeTH cTarti 6 1m. 11,

CTOCOBHO 30BHIillIHBOT MYOJiYHOCTI CYIOBUX pillleHb (BiIKPUTO-
cTi ms mupokoro 3arany) Komitetom MinictpiB Pagu €Bponu 0ysio
po3pobieHo Ta 3aTBepmxkeHo Pekomenmauiio «IIpo Bigbip, oOpoOKYy,
HaJaHHS 1 apxiBallilo CyIOBUX pillleHb y MpaBOBUX iHMOpMalliliHO-
molrykoBux cucremax» Ne R (95) 11 Bim 11 BepecHs 1995 p.2, B pos-
mimi Il skoi 3akpiluieHO HACTYIIHI 3aBHAHHSI aBTOMAaTU30BaHUX I10-
LIYKOBUX CHUCTEeM iH(opMallil Ipo CyIOBY IPAKTUKY:

— TIOJIETLIYBATH Mpalio MPaBHUKIB LIJISIXOM IIBUIAKOTO 3a0e3MeveH-
Hs iX MOBHOIO Ta Cy4acHO iH(opMalli€lo;

— HagaBaTM iH(opMallilo BciM ocobaM, SIKi BUSBISIIOTh Oe3nocepe/-
Hill a00 omocepeaKOBaHUI iHTEpeC OO0 CYyAOBOI MPaKTUKU,

— IUBMIIE TOLIMPIOBATU iHMOpMaIlilo PO HOBi CyIOBi pillleHHS,
0co0JIMBO y cepax mpasa, sIKi PO3BUBAIOTHCS;

— PO3IOBCIOMXYBaTU iH(OpMaLilo PO OiNbIIY KiJIbKICTh CYIOBUX
pillleHb, SIKi CTOCYIOTbCS SK IMUTaHb IIpaBa, TaK i MUTaHb (ak-
TiB (HalpUKJIad, PO CyMU KOMIIEHCALilA Y1 ajliMeHTiB, CTPOK I10-
30aBJICHHSI BOJi TOIIIO);

— CIIpUSITU €IHOCTI CyIOBOI MpakTUKMU (HamiiitHocTi mpaBa — «Re-
chtssicherheit») 0e3 mpuBHECEHHSI B Hel eJlIeMeHTa 3aKOCHIJIOCTI;

" @yneir T. I. 3acTocyBaHHSI MPAKTUKKA €BPOIEMCHKOTO Cydy 3 MpaB JIOOAUHKA B
aIMiHICTPaTUBHOMY CYIOYMHCTBI: po3maTKoBi matepianu. Kuis, 2013. C. 20-21.

2 Pexomendauis Komitety MiHicTpiB Pagu €sponu «IIpo Bimdip, 006poOKy, Ha-
IIAaHHSA 1 apXiBallilo CYIOBUX pillleHb Y TTPaBOBUX iH(MOPMALiITHO-IIOIIYKOBUX CH-
cremax» Ne R (95) 11 Bim 11 Bepecus 1995 p. URL: http://www.scourt.gov.ua/cl-
ients/vsu/vsu.nsf/(documents)/7442A47EB0B374B9C2257D8700495F8B.
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— JIO3BOJINTH 3aKOHOMABLISIM aHali3yBaTu TMPaKTUKY 3aCTOCYBaHHS
3aKOHiB;

— TIOJIETLIMTU HAyKOBi JOCHIIKEHHS y cdepi cynoBOi MPaKTUKU;

— y IEeBHUX BUINAIKaxX HagaBaTH iHdoOpMallil0 B CTATUCTUYHUX 1Ii-

JISIX.

BinnmoBinHo mo 1. 4 posniny II Vkasy Ilpe3suaeHTa YKpaiHu Bing
10 tpaBHs 2006 poky Ne 361/2006 «ITpo KoHuemniito BIOCKOHAJIEHHST
CYHiBHULTBA IJisl YTBEPIXXKEHHSI CIIPaBEAJINBOTO CyAy B YKpaiHi Bil-
MOBITHO OO €BPONENMCHKUX CTAaHAAPTIB» BiIIKPUTHI HOCTYH OO Cy-
JIOBUX pillleHb MAa€ CTAaTH OJHi€I0 3 Halle(eKTUBHIlIUX (GOPM KOH-
TPOJIIO TPOMAACHKOCTI 3a MisUTbHICTIO CyOOBOI BJIaAM, IO CIIPUSITAME
OJHAKOBOMY 3aCTOCYBAaHHIO 3aKOHIB i Iepea0davyyBaHOCTI pe3yJIbTaTiB
BUPpIIIIEHHsI aHAJOriYHMX cripaB. [loBuHHI OyTu mepeadayyBaHUMU i
IOPUINYHI HACIIIKM yXBaJICHOIO CYIOBOTrO pillleHHs sl ocoou. O06-
MEXEHHS 1100 BIIKPUTOCTI CYIOBHUX PillleHb MOXE BCTAaHOBJIIOBA-
TUCH JIIIIE 3aKOHOM.

B YkpaiHi 119 0o3HallOMJIEHHS 3 PIlIEHHSIMUA CY[iB IMMPOKOTO 3a-
rajgy ocid cTBOpeHuil €aMHUI nepXXaBHUI PEECTP CYyNOBUX PillleHb,
KW 3amyimeHnit B podoty 1 depBHa 2006 poky mapajienpHO 3 Ha-
OpaHHsaM cuin 3akoHoM YKpainu Bix 22 rpyans 2005 poky Ne 3262-1V
«[Ipo mocTyn o0 cydoBHMX pillieHb». BigImoBigHO 1O CT. 2 BKa3aHOIO
3aKOHY KOXEH Ma€ IMpaBO Ha JOCTYN OO CYAOBUX pillleHb Y MOPSI-
Ky, BU3HAUEHOMY 3aKOHOM. JIJI1 IIbOTO BCi pillleHHS CYIiB 3arajibHoi
IOPUCAVKIIIT ONMPUIIOAHIOITHCS Ha oQilliiiHOMYy BeO-MopTasi cyaoBoi
BJIaIM YKpaiHW B MOPSIAKY, BCTAHOBJIEHOMY 3akKOHOM. locTym no pe-
cypciB Peectpy, po3millieHOro Ha BeO-CTOPiHLI Attp.//reyestr.court.gov.
ua, 6esrmmatamit. [locranoBoro KMY No 740 Bim 25.05.2006 poky 3a-
TBepaXeHul ITopsnok BeneHHs €IUHOTO JEPKABHOTO PEECTPY CY-
JIOBUX pillleHb, 00OB’SI30K BEACHHS SIKOTO IOKJIaneHO Ha ep:kaBHY
CYJIOBY aJMiHicTpallito YKpaiHu.

BinnoBinHo 10 mosoxeHb Bule3a3HadeHoi [ToctanoBun KMY me-
peadadyeHo IBa MOPSIAKUA JOCTYITY IO CYIOBUX PillleHb, 110 MiCTAThCS
y PeecTtpi:

a) 3araJibHUi JOCTYI 0 CYAOBUX pillleHb — PEXHUM JOCTYMY IO
CYIIOBUX pillleHb, BHeCeHUX N0 PeecTpy, skuit mependayae MoX-
JIMBICTb OJEpKaHHS, BUKOPUCTAHHSI, MOIIMPEHHS i 30epiraHHs iH-
¢dopmatliii, 1110 MiCTUTbCSI y PeecTpi, 3 ypaxyBaHHSIM BUMOT IIIO0 He-
pPO3TOJIOLIEHHSI B TEKCTaxX CYJOBMX pillleHb, BIIKPUTUX IJIs 3arajib-

8 ULBIABHOMY HPOUL

a—1-0518 Isan

YOo6tp

Po30in 2. Piwenns cydy y yusineriii cnpasi 141

HOT'O AOCTYITY, BiIOMOCTEIA, 10 Ial0Th MOXKJIUBICTh iTeHTU(DIKyBaTH
(izuuHy ocoOy, Ta BizomMocTelt, I 3abe3MeuyeHHs] HEPO3ToJOIEeHHSI
SIKUX TIPUMHSTO DillleHHS MPO PO3TJISAL CIIPaBU B 3aKPUTOMY CYIO-
BOMY 3acCigaHHi;

0) MOBHUI JOCTYI IO CYOOBHUX pillleHb — PEXHUM OOCTYILy IO CY-
JIOBUX pillleHb, BHECEHMX N0 PeecTpy, sAKuil nmependayae MOXIUBICTDH
ofepkKaHHsI, BUKOPUCTaHHS i 30epiraHHs iHdopMaliiiHUX pecypcis,
IO MicTaThecs Yy PeecTpi, 30KkpemMa BimoMOCTeil, 110 He MOXYTb OyTH
pPO3TOJIONIEeHI B TEKCTaX CyAOBMX pillleHb, BIIKPUTUX UISI 3arajiIbHOTO
JIOCTYITY.

ITpaBo Ha 3arajibHUI AOCTYN A0 CYAOBUX pillleHb Ma€ KoxHa i-
3M4YHa a00 opuauyHa ocoba 6e3 oomexeHb. IloBHUIT JOCTYI 10 Cy-
JIOBUX pillleHb MalOTh CY/Ali, a TaKOX MpaliBHUKU amnapary CyliB,
JepxxaBHOI Cya0BOI aaMiHicTpallil Ta iH(opMaLliitHO-TEXHIYHOTO aj-
MiHicTpaTopa Peectpy y pa3i HagaHHSI IM Ha OJMH PiK J0O3BOJY Ha
TaKMi TOCTYM 3 ypaxyBaHHSM CIIYXXKOOBUX 00OB’SI3KiB i 3MilICHIOEThCS
IIJISIXOM aBTeHTHU(IKAIlli KoprCcTyBaya.

Ax BipHo Bkasye /. . JlycmeHuWK, 3aBOSIKM 3alpoOBaIKEeHHIO
€IMHOro NepXaBHOTO PEECTPY CYAOBMUX pillleHb KOXEH Mae MOX-
JIMBICTh JAaTU CBOIO OILIIHKY MOBi Ta CTWIIO BUKJIAIEHHS TEKCTY CYy-
JIOBOIO pillleHHs, KYJbTYpi CYIOYMHCTBA Ta, 3BUYailHO, KYJIBTYpi aB-
TOpa LIbOTO JTOKYMEHTa (Cymfi), a 3pelTol0 — CIPaBeIJIMBOCTI Cy-
JOBOI Biamu'.

B ropuan4Hiil JiTepaTypi BUCIOBIIOBAIACS MPOMO3UIIiS IIOA0 3a-
KpITUICHHSI B 3aKOHI OKPiM TpaBa Ha JOCTYIT IO CYIOBUX PillleHb Ye-
pe3 Mepexy IHTepHeT 3a0e3MeunTu TaKoX IMpaBO KOXHOIO Ha O3Ha-
MOMJIEHHSI 3 CYIOBMMHU DillIEHHSIMM B KaHILEJsIpisix cymiB?. Brim taki
3aKOHOJaBYi MOJIOKEHHS HaBpsA Yu OyIyTh KOPUCHUMMU, 10 TOTO XK
BOHM 30i7blIATh i O€3 TOro HEMialiOMHE HaBaHTaXXKEHHS Ha CYyIU.

Crnenun¢iyHo BUMOTOIO, 1O IIPEa’SIBJISIETCS N0 PIllIEHHS CYIY,
€ BUMOTra HOro MoBHOTU (BUYEPITHOTO XapakTepy).

3BUYaitHO, BUAiJIEHHS cleliaJbHUX Ta clelu(piuyHUX BUMOT 10
pillIeHHSI CyAy SIK MPOLIECyaIbHOTO JTOKYMEHTa Ma€ MEeBHOK Mipolo

' Jlycnenux /1. JI. 3aKOHHICTb, OOIPYHTOBAHICTb i CIIpaBEeUIMBICTh CYIOBOIO Di-
IIEHHSI — OCHOBHI YMHHUKU aBTOPUTETY CyHOBOi Biamu // BicHuk BepxoBHOTO
Cyny Ykpainu. 2010. Ne 1. C. 12.

2 Manspenxo A. O. TIOHATTS i CYTHICTh IPUJIIOMHOTO IIPOTOJIOIIEHHS CYIOBO-
ro pillleHHSI B CBiTJi MpakTUKW €BpOIECcChLKOro cyay 3 npaBioauHu // BicHuk
Axanewmii anBokarypu Ykpainu. 2010. Ne 1. C. 52.
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YMOBHUM Xapaktep. BMOTMBOBaHiCTh, MOBHOTA Ta MyOJIIYHICTh HE €
VHiKaJbHUMMU JJIs1 OHOTO Juie pimeHHs cyay. [Ipocto came s pi-
IIEHHS Cyly BOHM HaOyBalOTb OCOOJMBOTO 3HAYEHHS.

Sx mucaB M. A. [ypBu4, 3TiIHO 3 BHMOIOIO MOBHOTHU pillIEHHS
cyay NMOBMHHO BCEOIUHO, BUUEPITHO BUPIIIMTH MpaBOBUE citip. BoHo
MOBUHHO BiNMOBICTM HA MUTAHHS MPO iICHYBaHHS CIipHOTO Cy0’€K-
TUBHOTO TIpaBa (Ta BiAIOBiIHOTO oMy 00OB’SI3KYy), TOYHO 3a3HAYMB-
I 3MIiCT IBOTO IMpaBa, 30KpeMa KiIbKiCHMWI BUpa3 MaTepialbHOTO
00’exTa 1boro mpasa. AKIlO y MTO30BHOMY 3BEpPHEHHi 3HAXOAMUTHCS
KiJibKa BUMOT, TO CyI 3000B’sd3aHUll po3ibpaTu BCi Taki BUMOTU B
onHoMmy pimieHHi. Ile mpaBuao He MepelKoaXae BUAIEHHIO OKpe-
MOI BMMOTH 3 YKMCJIa OEeKUIbKOX, MOETHAHUX Y II030Bi, Y CAMOCTIiiHY
CrpaBy JJISI OKPEMOTO BUPIILIEHHS, KO0 TaKUiA 3aXia € mpoliecyab-
HO IOLLIBHUM'.

BignmosigHo 1o ct. 266 LIIIK Ykpainu cyn, yXBaaiolO4u pillleHHS
Ha KOPUCTh KiJIbKOX M03MBauviB abo MPOTU KiJIbKOX BiAIlOBigayiB, Mmo-
BUHEH 3a3HAUYUTH, B SIKiil YACTUHIi pillIeHHS CTOCYETHCS KOXHOTO 3
HUX, a00 3a3HAYMTH, 110 OOOB’SI30K YU IIPABO CTSITHECHHS € COJligap-
HUM. JlIoTpUMaHHS CyIOM LIMX BUMOT MTPOLECYaIbHOTO 3aKOHY TaKOX
PO3IVISIAAIOTh SIK CKJIaA0BY BUMOIM IOBHOTU PIllIEHHSI CYdy>.

CrietindiyHiCcTh 11i€l BUMOTM caMe ISl PillIeHHs SK MiJCyMKOBOTO
aKTa Cyay Ieplloi iHCTaHIIii TOJISIrae€ B TOMY, 110 CaMe Y pillleHHi 30-
CepeIKY€EThCS 11ijla HU3Ka BUCHOBKIB 3 Pi3HMX MUTaHb CyIOBOI Hislb-
HocTi. B KiHLIi cymoBoro po3risay crpaBM CyA IeplIoi iHCTaHIIii on-
HUM aKTOM MOBMHEH HaJlaTU BilMOBiAb HA BCi TO30BHi BUMOTH, 00’ €~
HaHi B OAHOMY NPOBaJXeHHi (OCHOBHi, 3yCTpiuHi, TPeThOI 0COOU 3
CaMOCTiiHMUMU BMMOTaMM 100 TpeAMeTa CHopy), MUTaHHS TPO-
LIeCyaJIbHOTO XapakTepy (Mpo pO3MOoiJ CylOBUX BUTpPAT, MPO 3BEp-
HEHHS PillleHHS 10 HeTailHOro BMKOHaHHs Tolno). Came Tomy myxe
BaXXJIMBO, 11100 BiAMOBiIi Ha BCi 1i MUTaHHS OyJIM HAasIBHi B pilllCHHI,
1100 XOIHEe 3 MUTaHb He OyJio ymylleHe cyaoM. JIuiie Toai cyn BU-
KOHa€ BUMOTY ITOBHOTH pillleHHs cymy. Bci iHIi cymoBi akTu He 30-
CepelXyloTh B CO0i TaKOl KiJIBKOCTi MpaBOBMX IMUTaHb. Tak, yXBa-
JIOIO CyJ, SIK MpaBWJIO, BUPILIYE JIMIIE ONHE MUTAHHS, 110 MiCTUTHCS

' Cosemckuii TpaxXaaHcKuil Tipoliecc: y4yeOHMK / mon pen. M. A. Iypsuua. Mo-
ckBa, 1975. C. 197.

2 Cogemckuil TpaxXIaHCKUi mpouecc: yueoHuK / ots. pen.: K. M. Komuccapos,
B. M. CemenoB. Mocksa, 1978. C. 238.
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B KJIOITOTaHHi yJYacHUKa CIpaBu. SIKII0 B yJaCHUKA CIIpaBU € KilbKa
KJIOTIOTaHb, CTOCOBHO KOXHOTO TOCTAHOBJISIEThCS CaMOCTiliHa yxBa-
Ja. IIpocToTa cynmoBoro Haka3y TaKOX He MO3BOJISIE MOEAHYBATU B
HbOMY OiJibllle JBOX MUTaHb: MPO BUPIlLIEHHS ONHi€] OCHOBHOI BU-
MOTH 3asiBHMKA Ta CTOCOBHO PO3MOIiTy cymoBux BuTpatT. [ToctaHoOBU
CYIliB BUIIECTOSIIINX IHCTAHIIIA yXBAJIIOIOThCI B MEXaxX BUMOT, BU-
pillleHUX pillleHHAM CyAy TeplIoi iHCTaHIii, a TOMy IUTaHHS MpPO
iX TTOBHOTY TaKOX HE€ € HACTUIbKM akTyaJbHUM. Came TOMYy 3aKOHO-
JaBellb rnependauyunB Jisl YCYHEHHSI HETIOBHOTU DPillleHHST CYdy MOX-
JIMBICTb yXBaJleHHs1 pogaTkoBoro pimeHHs (cT. 270 LITK VYkpainm),
BOJIHOYAC TPOLIECYATbHUM 3aKOH HE MICTUTb XOMHOTO 3rajyBaHHS
MpO JOAATKOBY yXBajy, MOCTAHOBY UM CYyIOBMUIA Hakas.

He BapTo BUIUISTHM BMMOTY CBOEYACHOCTI pIIlIEHHSI CYOYy, ITi
KOO PO3YMilOTh JOTPUMAaHHS MpollecyaqbHUX CTPOKIB MPHU yXBa-
JieHHi pimeHHsa'. CBo€4acHICTh CTOCYEThCSI HE CTUIBKU CYIOBOIO pi-
IIEHHS, CKUIBKA CYIOBOrO poO3risiay. BincyTHiCTh 3BOJIiIKaHHSI Y BUM-
HEHHi KOXHOI MPOoLEeCyalIbHOI [Iil, HEAOIMYCTUMICTh CyI0BOI TSTaHUHU
JIO3BOJISIIOTh PO3MJISIHYTU CIpPaBy B PO3YMHUIA CTPOK Ta YXBaJUTHU pi-
IIeHHsI Cyay cBo€vyacHO. BomHowac TocTmixX B yXBaJeHHi pillleHHS,
HEXTyBaHHSI HEOOXiZTHMMU IIPOLECYaTbHUMU HiIMU IJII OOCSITHEHHS
MPUILIBUILICHHS B YXBaJeHHi PillIeHHS II0 CYTi CIIOPY € HeAOpPeYHM-
MU, OCKiJIbKM MOXYTb BiIOMTHCS Ha 3aKOHHOCTI Ta OOI'PYHTOBAHOCTI
pillIeHHS CyAy.

2.3. Indpepenuiania pimenb cyay B UUBiJIbHOMY NpPOLECi

3ajexxHo Bifl BULY MPOBAIKEHHS, B SKOMY YXBaJIOIOTbCS PillleH-
Hs, iX MOXHa TIOIUJIMTA Ha IBa BUIM:

1) pilmeHHs cyay B MO30BHOMY ITPOBAIKCHHI;

2) pillleHHSI Cydy B OKpeMOMY TPOBaXKEHHi.

Cohin Big3Ha4YMTH, 110 JIEsIKi MOJIOXKEHHS, po3po0JIeHI HAYKOIO 1M~
BiJILHOTO MpollecyaqbHOTO MpaBa IS pillleHHS Cyay B MO30BHOMY
MPOBAI>XE€HHi, HE MiIXOAATh AJISl PillIeHHSI B OKPEMOMY MPOBAIXKEH-
Hi. PimeHHs cyny y cmpaBax OKpPEMOIo IMPOBAIXEHHS MAa€ CYTTEBI

' XKuaun I. A. Cyn mepBOi MHCTAHLMM B TPpakIaHCKOM mpoiiecce. MoCKBa,

2001. C. 110—111; Bacunaves C. B. TpaxknaHckuii mmpoliecc: yued. rmocooue. Xapb-
KoB, 2006. C. 306—307.
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0COOJIMBOCTI, irHOPYBaHHSI SIKUX MOX€E MPU3BECTU 10 HEMPaBUIBHOTO
PO3YMiHHS 1IbOTO MPOLIECYaTbHOTO iHCTUTYTY.

Tak, Hampukian, y Hayli IUBUIBHOIO IIPOLiECyaIbHOTO IIpaBa Jd0-
BOJIi MOLIMPEHUM € TIOMJISIA Ha CYTHICTh PillIEHHS Cydoy, SIK Ha akKT
CYIOBO1 BIaAv, SKUA MICTUTH B COOi iMIIEpaTWUBHY i TUCIO3UTUB-
HY cKJamoBy. IMmepaTuBHa CKjiagoBa — 1ie OOOB’SI3KOBUM JUIsT BU-
KOHaHHS TIPUIMC Cydy SIK OpraHy Iep>XaBHOI BJaaud, NUCHO3UTHUB-
Ha — IIe HiOATBEpIKECHHS HAsSIBHOCTI (BiICYTHOCTi) MixX CTOpOHaMM
MEeBHUX MPaBOBiIJHOCMH HAa OCHOBi BCTaHOBJEHUX Y CYJIOBOMY 3a-
cigjaHHi dakTUYHUX o0cTtaBuH crnpasu'. OnHaK, K CIpaBeIMBO 3a-
3HavyaioTh H. A. Kunpiiosa Ta M. M. JonnueHKko, HeOOXigHICTh BCTa-
HOBJICHHSI CyJIOM HAsBHOCTI YM BiACYTHOCTI MiX 3alliKaBJI€HUMHU OCO-
0aMu MaTepiaJIbHUX MPaBOBiITHOCHUH 3 MIEBHUM 3MiCTOM (KOHKPETHUM
HabopoM IpaB i 000B’SA3KiB) € 03HAKOI caMe MO30BHOIO MpPOBa-
KeHHs?. B okpeMoMmy IpoBaIKeHHi CyIOBUM pillIEHHSIM JIAILIE BCTa-
HOBJIIOETHCSI TIEBHUN IOpUIMYHUIN (aKT, a MpaBa i 00OB’SI3KU, SAKi
3 HbOIO BUILJIMBAIOTh, 3HAXOASITHCS BXKE 1M03a CYIOBUM PO3TJISIOM.
TakuM 4YMHOM, XapaKTepU3ylUu CYTHICTb PilIEHHS Cydy Yy clpaBax
OKpEMOTO MpOBaIXKeHHs, HEOOXiZHO 3a3HAYMTH, 110 BOHO MICTUTH
y co0i 00OB’SI3KOBUIA IS BAKOHAHHS MPUIIUC CYAy SIK OpraHy aep-
>KaBHOI BJIaaM, SIKUM BCTAHOBJIIOETHCS HAsIBHICTbH (BiACYTHICTh) (hak-
TiB, 110 MalOTh IOPUAUYHE 3HAYEHHS, IPABOBUI CTaTyC MEBHOI OCO-
Ou abo mpaBOBUI peXyM MaliHa.

[H110}0 OCOOMMBICTIO pillleHHS Cyoy Y CHpaBaX OKPEeMOIO IIpo-
BaJIXKEHHS € MOTO COPSIMOBAHICTh HAa 3aXUCT HE IMpaBa, a OXOPOHIO-
BaHOTO 3aKOHOM iHTepecy, Tpo 1o 3a3HauaB ime K. C. lOmenbcon?.
HificHO, KOJU CyA CBOIM pillleHHSIM BU3HA€E 3a MEBHOI 0CO00I0 Ha-
SIBHICTb TOTO YU iHILOTO IOPpUAMYHOTO (hakTy ab0 MpaBOBOrO CTaTy-
cy li€i ocobu, BiH TUM CaMUM CHpPUSE 3asiBHUKY B peaiisalii rnes-
HUX TIpaB, 1110 BUILJIMBAIOTh 3 1ILOTO (haKTy, ab0 MPaBOBOTO CTaTYyCY,
a OTXKe€ 3[ilICHIOE 3aXHCT OXOPOHIOBAHOI'O 3aKOHOM iHTepecy OCOOU.
B toit caMmuii yac 3axuMcCT mpaBa MoOXe 3AiMCHIOBATUCS TiIbKM y pasi

' [{uginbHuti TIpolieCYaIbHUI KOMEKC YKpaiHW: HayK.-IpaKT. KOMEHT. / 3a 3ar
pen. B. B. Komaposa. Xapkis, 2001. C. 419.

2 XKunvuyosa H. A., Toauuenko M. M. O ciopHOCTH B JejIax 0COGOro IPOM3BOJI-
cTBa // ApbOuTpaxHbiii U TpaxknaHckuit mpouecc. 2006. Ne 8. C. 13.

3 Cosemckoe rpaxmaaHCKoOe MpOLecCyalbHOE MPaBO: YYEOHUK / MOA OOLI. pe.
K. C. IOmenscona. Mocksa, 1965. C. 281.
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1ioro nopyuieHHs (HEBUM3HAHHSI a00 OCIOPIOBAHHS) iHIIIOW 0CO00I0
(4.1 ct. 15 K VYkpainm). I1poTe TpanuuifitHO0O BiAMiHHICTIO crpaB
OKpEeMOro TpOBaJXXEHHS BiJl MO30BHOTO € BiJCYTHICTb CHOPY MpPO
npaso. Tak, BigmosigHo 1o 4.6 ct. 294 LIIK Yxpainu, gxmo Imin
yac po3MIsiay CIpaBU y MOPSAKY OKPEMOTO MPOBAIXEHHS BUHUKAE
CIIip MpO MpaBoO, KUK BUPILIYETHCSI B MOPSIKY IO30BHOTO IIPO-
Ball>KeHHSI, CYy/ 3ajuIlaEe 3asBy 0e3 po3misiay i po3’sICHIOE 3aiHTe-
pecoBaHUM ocobaM, 1110 BOHM MalOTh MpaBoO MOAaTH MMO30B Ha 3a-
raJJbHUX MigctaBaX. IHKOJM B HAyKOBili JIiTepaTypi BHUCIOBIIOETHCS
JyMKa TIpo Te, 110 B OKpeMOMY MPOBaIXEHHi KpiM 3axXUCTy OXO-
POHIOBAaHOTO 3aKOHOM iHTepecy MOXe TaKOX 3iliCHIOBaTHUCS 3a-
XUCT HEOCIOPIOBAaHUX cy0’eKTUBHUX mpaB'. OgHAK cIipaBU OKpe-
MOTO TIPOBAJXE€HHS, B SKMX 3[iHCHIOETbCS 3aXHUCT CaM€ HEOCHO-
PIOBAHOIO IpaBa, CKJiaaaloTh aOCOJIOTHY MEHIIICTh y 3arajJbHOMY
MacHuBi cIIpaB lIi€l KaTeropii i €, cKopillle, BUKIIOYCHHSIM, SIKE Mil-
TBEPIXYE MPaBUJIO.

barato oco6imBocTeil pillleHb Cyay B OKpEMOMY MPOBAIXKEHHI BU-
KJIMKaHO MpoleCyabHOIO CIel(ikKol caMuX CIIpaB OKPeMOro IMpo-
BamkKeHHs. Tak cyd Moxe OOIpYHTOBYBAaTU CBOE pillleHHS HE TiJib-
KM ToKa3aMH, SIKi Oyau mpepn’siBieHiI OO0 Cyay ocobamu, 110 OepyThb
y4acTh Yy CIIpaBi, a i moKazaMM BUTpeOyBaHMMM 3a BJIACHOIO iHillia-
ThBOIO cyny (4.2 cT. 294 LITK Ykpainu). TosoBHe, 111006 1i A0Ka3u
OyJIM HaJeXKHUM YMHOM IOCIiIXKEeHI B CyIOBOMY 3acilaHHi. ¥ chpa-
BaX OKPEMOTO TMPOBAIKEHHSI Cydy HaJa€ThCs MpPaBO BUNTU 3a MeXi
BUMOT 3asiBHMKA, SIKIIIO Taka HeOoOXigHIiCTb Oyne BUILUIMBATHU i3 Ma-
TepianiB crpaBu (4. 3 ct. 294 LIIK Ykpainum). Ille onHoto ocobmu-
BIiCTIO pillleHHS y CIlpaBax OKPEMOTO TPOBAIXKEHHS € Te, 10 Horo
pe30JI0TMBHA YacTUHA, SK MpaBUJO, HE MIiCTUTh BUMOT 1100 Bil-
IIKOAYBaHHS cymoBux BuTpat (4.7 ct. 294 LITK Ykpainm).

CBolo okpemy creludiky MaioTh i pillleHHS B IESIKUX KaTeropi-
SIX CIpaB OKPEMOTro MPOBAKeHHs. Tak, HampuKJIad, y TEBHUX Ka-
TETopisIX cIpaB PillleHHS CyAy MOXYTb OyTM CKacOBaHI CyIOM, IO iX
YXBaJIMB: pillIeHHS CYAy PO YCUHOBJIEHHSI MOXe OyTH CKacoBaHE Cy-
JIOM 10 HaOpaHHS HMM 3aKOHHOI CWJIM, SIKIIO OaTbKM TUTWUHU Bim-
KJIMKaJIi CBOIO 3rofy Ha ii ycuHoBJieHHs (4.5 ct. 314 HITK VYkpa-

! Knaye H. B. Hekotopble mpo0GiieMbl mpeameTa CymeOHONM 3allUThl B Tpax-
JTAHCKOM Mpoliecce Mo AejlaM 0co00oro Mpou3BOACTBa // ApOUTPaXKHBIN U I'pax-
nmaHckuii pouecc. 2006. Ne 8. C. 15.
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iHM); pillleHHS Cyay Mpo OOMeXeHHsS LMBiIbHOI di€3MaTHOCTI (izny-
HOI 0COOM Ta MOHOBJICHHS IIMBUIBHOIL Mi€3MaTHOCTI (Pi3UUHOI 0CO0H,
LIMBUIbHA Ji€30aTHICTH SIKOI Oyja oOMeskeHa, MOXe OyTH CKacOBaHe,
a mie3maTHICTh 0COOM IOHOBJIEHA B pa3i BUAYXaHHS 1Ii€i ocodu abo
3HAYHOIr0 MOJIMIIeHHS I mcuxiyHoro crany (4.3, 4 ct. 300 IIIK
VKpainm); pillleHHS cyny IIpo BU3HAHHS (i3MYHOI 0coOM OEe3BiCHO
BiZCYyTHBOIO 200 OTroJIOLIEHHS 1i TOMEPJIOI0 CKACOBYETHCS B pasi IO-
SIBU (pi3MIHOI 0COOH, SIKY OyJI0 BU3HAHO OE3BiCHO BIICYTHBOIO ab0
OTOJIOIIEHO MTOMEPJIOI0, ab0 BiZOMOCTEN MPO MicllenepeOyBaHHS IIi€l
ocobu (ct. 309 LUITK VYkpainu). PimieHHs1 cyay Mpo BU3HAHHSI He-
JIMCHMM BTpayeHOro IiHHOTO Marepa Ha Tpea’siBHUKa abo BeKces
MiIIsiTa€ He TUIBKU IIPOTOJIOIIEHHIO, a 1 OIyOJiKyBaHHIO Yy 3acobax
MacoBoi iHopMaiii (4. 2 ct. 327 HIIK Vkpainu). IcHye Takox IeBHa
0COOJIUBICTh Yy MOPSAKY HaOpaHHS 3aKOHHOI CUJIM PillIEHHSIM Y CIpa-
Bax IIPO PO3KPUTTS OaHKOM iHdopMaliii, s1Ka MiCTUTh OaHKIBCHKY Ta-
EMHULIIO, 1IOJ0 PUANYHOI abo (izuuHOi ocodu. s anensuiiiHo-
o OCKapXXeHHSI TaKHUX PillleHb 3aKOHOM BCTAHOBJIEHO CKOpPOYEHUit
CTpOK — Juiie m’sath AHIB (4. 3 cT. 350 LITK VYkpainu). To6TO Take
pillleHHs HaOWpa€e 3aKOHHOI CUJM BXE IO 3aKiHYEHHI I’SITU JHIiB
Micysl Moro MporoJiolIeHHs.

TakuM YMHOM MOXHa OiATHM BUCHOBKY, 110 icHyIoua crieuudika
CIIpaB OKpPEeMOro IMPOBAIKEHHS, a TaKOX CYAO0BOI MPOLEAYyPH iX pO3-
[JISIIy TTPU3BOAUTD IO CYTTEBUX BIIMIHHOCTEN PilllEHHS CyAy Yy CIipa-
BaX OKpEMOTO MPOBAKEHHS BiJ pillleHb CyAy B IMO30BHOMY MpOBa-
IDKEHH]!.

PimreHnHs1 cyny B MO30BHOMY MPOBAXeHHi, B CBOIO Yepry, Mpu-
WHATO KJacu(iKyBaTu 3a Ti€l MpoliecyalbHO-TIPaBOBOIO O3HAKOIO,
3a SIKOI0 KiIacU(iKyloTh ITI030BU — CIIOCOOOM 3axMCTy IIpaBa, Ta mpa-
BOBUMU HacJigKaMu, sKi BOHU 3yYMOBJIOIOTh. 3a JaHUM KPUTEPIEM
MO30BY Ta BIAIIOBiAHI IM CyIOBi pillleHHS MOIUISIOTH Ha:

1) pilreHHs PO MPUCYIKEHHS;

2) pillleHHsI TIpO BU3HAHHS;

3) mepeTBOPIOBAIbHI (KOHCTUTYTHBHI a00 IMOTECTATHBHI) pillleHHS.

Hana kiacudgikallisi € oJHi€I0 3 HAWOIMBI JaBHIX Ta PO3POOIEHUX
B npollecyanbHiit Hayili. Tak, B. M. TopaoH nucas, 1110 MpaBo Ha TO-
30B MIPO MPUCYIXKEHHSI — 1I€ TIPaBO Ha CYIOBE IMiATBEpIKEHHS MpaBa

' Andponoe 1. B. TlponecyanbHi OCOOIMBOCTI PillleHHsI CyIy y CIIpaBax OKpe-
Moro npoBamkeHHs // KOpummunwmii BicHuk. 2009. Ne 1. C. 50—53.
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Mo3WBaYa Ha BUKOHAHHS YOro-HeOynb 3 CTOPOHM Bimmosimaya. ITpa-
BO Ha IO30B MPO BM3HAHHS — 1ie¢ MPaBO Ha CYAOBE MiITBEPIKEHHS
icHyBaHHSI a00 HEiCHYBaHHSI IPaBOBiTHOCHH. 3 IIi€l OCHOBHOI Bif-
MiHHOCTI BUIUIMBAE U BIAMIHHICTh Yy TUX IIPaBOBUX €(eKTax, A0 SKUX
MPU3BOJITDL CYIOBI PillIEeHHS, 1110 CKJIaJal0Th MPOolieCyalbHy METY I0-
30BiB!. OTXe 3a TUM IMPaBOBUM €(MEKTOM, IO CIIPUYMUHSIE DPilllEHHS,
HayKOBeIlb IOAUISB CYIOBi pillIeHHS Ha pillleHHsS 3a M030BaMU MpPO
BU3HAHHS Ta PillIeHHS 3a MO30BaMU MPO TMPUCYIKEHHS.

€. B. BacbkoBchbKUI1 OKPiM MO30BiB MPO BU3HAHHS Ta MO30BiB PO
MPUCYKEHHST BUIUISIB TaKOX TEPETBOPIOBaJIbHI MO30BU, 1110 MalOTh
Ha MeTi YTBOPEHHS, 3MiHy a00 MPUMMWHEHHS IOPUIANYHUX BiTHOCHH.
3a cBOIM 3MiCTOM MEepeTBOPIOBaNIbHI M030BH, mMucaB €. B. BacbkoB-
CBhKUI, MOMISIOTHCS Ha TPU KaTeropii: IMpaBOyTBOPIOIOYi, IPaBO3Mi-
HIOIOYi Ta MpPaBOIPUIIMHAIOYI?. 3BUYAfiHO, X0Ya aBTOp IIPO i IIpsi-
MO He BKa3yBaB, METOIO Ipeia sSIBIeHHS MepeTBOPIOBAIIBHOTO MO30BY
€ YXBaJICHHS CYJIOM TepeTBOPIOBAJILHOIO PillleHHS.

binbln noxyramHo TaHa KOHUETis (IOATy CynoBHX pillleHb Ha pi-
IIEHHS TIPO MPUCYIKEHHSI, PillleHHsI PO BU3HAHHS Ta TepPeTBOPIO-
BaJIbHi pillleHHs) BimoOpaxkeHa y mnpaisix M. A. IypBuua, sikuii, Kia-
cu(piKyr04un CyIOBi pillleHHS B IO30BHOMY IIPOBaIXXEHHI, BUKOPHUCTO-
BYBaB KaTEropilo «MpeaMeT CYA0BOTO pillieHHsI». B skocTi mpeameta
CYIIOBOTO pillIeHHSI B TO30BHOMY IIPOBAIXKEHHI BUCHUI PO3INISIAB Te
LIMBUIbHE TTPAaBOBIMHOIIEHHS, CIIip MPO sSKe Cyd BUpIilUB. {aHe mpa-
BOBiTHOIIIEHHS, HAa TyMKy M. A. [ypBuua, BUCTyNa€e B SIKOCTi Mpea-
MeTa pillleHHsS To-pizHOMY. [lpenmeTr pillleHHS PO MPUCYIKEHHS
CKJIaJJa€ MpaBO BUMOTHU 3 BiIITOBiTHMM HfOMYy OOOB’SI3KOM, KOJIM Ma-
TepiaJbHO-TPaBOBa MOXJIMBICTb 3AiMCHUTU OOOB’SI30K y MPUMYCOBO-
My U1 OOpXKHMKa TOPSAKY BXe Hactana. [IpeaMeTom pillieHHS mpo
BU3HAHHS CJIyTY€E MPaBO Y TOMY CTaHi, KOJW BOHO 1€ HE 3[aTHE J0
HeraHoro MpMMYyCOBOTO 3AiMiICHEHHSI MO BiIHOIIEHHIO 0 BiJIMOBi-
Jlaya, — iHIIMMU CJIOBaMM, KOJM BOHO IlI€ HE € MPABOM Ha IMO30B y
MaTepiaabHOMY ceHci. Ilig mpeaMeToM MmepeTBOPIOBAIbHOIO PIllICHHS
HayKOBEllb PO3YyMiB He JIMIIE MepPeTBOPIOBAIbHE TTOBHOBAXEHHS T1O-
31MBaya, TOOTO IMpaBO IO3MBaya Ha TMepeTBOPeHHs (3MiHY abo Mpu-

! Jopdon B. M. Vicku o npusHanuu. Apocnasib, 1906. C. 127—128.
2 Bacokosckuii E. B. Y4eGHUK TIpaxIaHCKOTo Tpoiecca. Mocksa, 1917.
C. 159-160.
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MMHEHHS) TPaBOBITHOIIEHHS, 110 3IilICHIOEThCS Yepe3 Cyld, a caMe
TIepeTBOPIOBaHE TTPaBOBITHOIIEHHS B IiToMy'.

HoBoJi 1ikaBoto € Touka 30py M. A. IypBuya, BiflllOBiAHO A0 SIKOT
JIO pillleHb PO BU3HAHHS HEOOXiMHO BiZIHOCUTH HE JIMIIE BJIACHE pi-
LIEHHS PO 33J0BOJIEHHS TO30BiB MPO BU3HAHHS, a W PillIeHHS TPO
BiIMOBY B MO30Bi PO MPUCYIKEHHS. TaKuUM pillleHHSIM, Ha TYMKY
M. A. IypBuya, cya MiATBEpIKY€E BiICYTHICTh CHipHOTO IIpaBa IO3M-
Baya y CTaHi IpaBa Ha IO30B Ta BiAIMOBIAHOrO oMYy OOOB’SI3KY Bil-
rosimgaua’.

Cepen mpallb Cyd4acHMX HAyKOBIIiB, IPUCBSIYEHUX JaHi Kiacudi-
Kallil pillleHb Cy/y, BapTO 3BepHYTHU yBary Ha aociimkeHHss M. O. Kos-
JnoBa. BueHuit cnpaBeainBO BiIMITUB, IO PillIEHHS PO BU3HAHHS
Ta IIPO MNPUCYIXKEHHS, 3 OIHI€EI CTOPOHM, i IEPETBOPIOBAIbHI pi-
IIEHHSI — 3 iHIIOI, YMHATH Pi3HUI BIUIMB Ha IPaBOBiITHOCUHU, IO
€ TIPEIMETOM CYJOBOTO PO3IJISIAY, a OTXKE BiTHOCSATHCS IO Pi3HUX PiB-
HiB Knacu@ikallii pilieHb cymy.

Ime M. A. IypBrY 3a3HavaB, 110 PillIEHHS 3a MO30BaMU PO BU-
3HAHHS Ta MO30BaMU MPO MPUCYIXKEHHS HE BHOCUTb XXOIHUX 3MiH
B iCHyIOUE MpaBo, siIke, TAKMM YMHOM, 3aJUIIAEThCA U IMiCas Ccymo-
BOTO pillleHHsI TAKUM CaMUM, SIKUM BOHO Oyjo g0 mporecy®. Tomy
IMO30BU MPO MPUCYIKEHHS Ta MO30BU PO BU3HAHHS 00’€IHYIOTH B
Teopii LUBUILHOTO MPOILECYaJbHOTO MpaBa €IMHUM TEPMiHOM «Ie-
KJIApaTUBHI ITO30BU»?.

BomHouac mepeTBOpIOBajbHiI MO30BU Ta BiAMOBiAHI IM MEpeTBO-
pIOBaJIbHI pIIIEHHSI CIPUYMWHSIOTh 0€3MocepeHili BIUTMB Ha CHipHI
MPaBOBITHOCUHM, BUIO3MIHIOIOTh iX, @ OTXKE BilirpatoTh 30BCiM iHIITY
pOJIb y MeXaHi3Mi MpaBOBOTO PETYJIIOBaHHSI.

V 3B’a3Kky 3 Bume3azHaueHuUM M. O. Ko310B nponoHye moginsatu
IO30BU Ta CYAOBI pillleHHS 3a iIX MaTepiaJbHO-IIPABOBUM BILUIMBOM Y
MEXaHi3Mi IpaBOBOTO PETYJIOBAaHHS Ha JBi TPYIIU:

1) peryasiTuBHi (periaMeHTyIoui);

2) nmekjapaTHBHi (OXOPOHHI).

' Iypeuu M. A. CyneGHoe pemeHue. Teopetnuyeckue mpoGiembl. Mocksa, 1976.
C.14-17.

2 Tam camo. C. 14.

3 I'ypeuu M. A. Yuenue o6 ucke. Mockga, 1981. C. 21.

* Poockosa M. A. CynmeGHBIN aKT M AMHAMUKa o0s3aTenbcTBa. Mocksa, 2003.
C. 101.
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o peryJsiITUBHUX TO30BiB Ta CYJOBHUX PilllcHb aBTOP BiAHOCHUTH
MepeTBOPIOBaJIbHI (MPaBO3MiHIOIOUI Ta MPAaBOMPUITMHSAIOYi), TIpaBoO-
YTBOPIOIOUi Ta MPaBO3HUILYIOUi MMO30BU Ta PillleHHS.

Jo mexnapaTMBHUX MO30BIiB Ta CyJOBHUX pillleHb aBTOP BiIHOCHUTH
TO30BM Ta PIllIeHHS MPO MPUCYIKEHHS Ta PO BU3HAHHS'.

B minomMy 3 1aHOIO0 TOYKOIO 30py MOXHa ITOTOAUTUCH. ABTOp IIpa-
BWIbHO PO3Pi3HSIE MPaBOYTBOPIOIOYI PIllIEHHS, 1110 CIIPUYMHSIOTH T10-
SIBy HOBOT'O MTPaBOBiHOIIIEHHSI, SIKE paHillle He iCHYBaJlo, Ta TEPETBO-
PIOBAJIbHI PIllIEHHS, SIKi 3aBXIW I'PYHTYIOThCSI Ha MPaBOBITHOIIEHHI,
110 iCHyBasio paHiiie®. BomHoYac BUKIMKA€E 3allepeuyeHHs BUIICHHS
aBTOPOM TaK 3BaHMX TPAaBO3HUIIYIOUMX PillleHb. 1X BiIMiHHIiCTb Bix
npaBonpunuHsounx, Ha 1ymKy M. O. Ko3noBa, noisirae B ToMy, 110
OCTaHHi IPUMNUHSIOTh MPaBOBITHOCMHN Ha MaiiOyTHE (HampUKam,
pillIeHHS CYAy IIPO po3ipBaHHS JOTOBOPY), TOMi SIK BIUIUB IIPaBO3HU-
LIYIOYOT'O pillleHHSI Ma€ 3BOPOTHUI B Yaci XapakTep Ta JIiKBilye mpa-
BOBIIHOCMHU 3 MOMEHTY iX BUHUKHEHHS (HaMpUKJIal, pillieHHS CyLy
MPpO BU3HAHHS IOTOBOPY HEIIMCHUM).

Cinin 3ayBaxkyUTH, 110 Y BUIMAAKY 3 KOHCTUTYTUBHUMU PillIeHHSIMU
Cyll HE CaMOBiJIbHO BHOCUTb 3MiHM Y MPaBOBIIHOCUHU CTOPiH, BiH
3MiICHIOE 3aXUCT IIpaBa 0COOM Ha BHECEHHS TaKUX 3MiH. Y BUIIAAKY
K 3 TaK 3BAHMMM MPABO3HUILYIOUYMMHU PIlIEHHSIMU CYJ HE 3aXMIIAE
MpaBo I103MBavya Ha 3HUILEHHS (JIiKBifallilo) MpaBOBiTHOCUH, OCKilb-
KM BiAIOBigHE MpaBo y Mo3MBaya BiICYTHE, CYJ JIMIIE OPilliiiHO TTia-
TBEPIXYE TOU (haKT, 110 B CUJIy MEBHUX OOCTaBUH, BKa3aHUX Y 3a-
KOHi, BiIMIOBiIHI MPaBOBiIMTHOCUMHU HE BUHUKJIM. TOOTO TaKi pillleHHS,
MO CYTi, € HEraTUBHUMMU PillIEHHSIMM PO BU3HAHHSI.

TakoxX He UUJIKOM KOPEKTHOI BOayaeTbCs 3alporoHOBaHa
M. O. Ko3n0BuM Ha3Ba pi3HOBUAY CYOOBHUX pillleHb — PETyJISITUBHI.
Cam kpuTtepiii kinacudikalii (3a MaTepiaabHO-IIPaBOBUM BILJIMBOM Y
MEXaHi3Mi IIpaBOBOTO pETYJIOBaHHS), SIKMM Ha3uMBa€ HayKoBellb, Ha-
TSIKa€ Ha Te, 110 Oydb-sIKe CylOBe pillleHHS 3aliMae Te 4M iHIIe Mic-
lle y MeXaHi3Mi TMpaBOBOTO DPETyJIOBaHHSI MPaBOBIZHOCHUH, a OTXe
BCi BOHM IIEBHOIO Mipol0 peryasiTuBHi. ToMy BapTO NOBEPHYTHUCH

! Koznoe M. A. TIpoGiaeMbl COBpEeMEHHOM TPOLeCCYaabHO-TTPaBOBOM KJIaCCH-
(uKauMy UCKOB M CYHeOHBIX pelleHUil // ApOUTpakKHBIN M TpaxkIaHCKUI TIPO-
mecc. 2008. Ne 6. C. 12—15.

2 Koznoe M. A. O ponu cyneGHOro pelieHus] B BOSHUKHOBEHWUU, Pa3BUTUU U
NMpeKpalleHu (IBMKEHUU) TpaxkIaHCKOro mpaBooTHoueHus // 3akoH. 2008.
Ne 1. C. 149.
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JIo OiJIbII yCTaJeHOi Ha3BW JaHOTO BUAY CYJOBUX pillleHb, sIKa Kpa-
e BigoOpaxae iX CyTb — KOHCTUTYTUBHI pillleHHsI, TOOTO Ti, 11O
CTal0Th OCHOBOIO ISl BAHMKHEHHS, 3MiHM a0 MPUITMHEHHST TTPpaBo-
BIIHOCHH.

Cnin noronutuch 3 I. O. PomallieHKo 11010 HEOOXigAHOCTI Bij-
Pi3HSITU T1030BM (Ta BiIMOBIAHI iM CyHOBi pillleHHS) IPO 3MiHY Ta
MPUIIMHEHHS TIPaBOBIAHOCUH Bijl MO30BiB (Ta CyoOBMX pillleHb) PO
BU3HAHHS MPABOBiITHOCUH TaKUMU, 1110 3MIHUJIMCS Ta MPUITUHWIMU-
csa'. OcTtaHHI MalOTh MicIle TOMi, KOJIM Ha MOMEHT 3BEpHEHHS 0 CYIY
¢akT 3MiHM Ta TIPUMIMHEHHS CIIPHUX TIPABOBITHOCUH BXE BimOYBCS.
JJs 1IMX MpaBOBiTHOCUH CyIOBE pillleHHSI HE Ma€ KOHCTUTYTMBHO-
ro XapakTepy, a JekKjiapye, oQililiHO ITiATBEpPIXY€E BXE€ ICHYIOUMI
daxrt. TakuMM, HaNpUKIIAd, € PillleHHS CYHiB IIPO BU3HAHHS MOPYKU
npunuHeHow (1. 22 nmocraHoBu Ilnenymy Bulloro creuianizoBaHo-
ro cyny YKpaiHM 3 pO3IJsiay LHUBIABHUX i KPpUMiHAJIbHUX CIIPaB Bif
30.03.2012 poky Ne 5 «ITpo mpaKTHUKyY 3aCTOCYBaHHS CyJaMy 3aKOHO-
JTaBCTBA TTPY BUPIIIEHHI CMOPiB, IO BUHUKAIOTh 13 KPEIUTHUX TIpa-
BOBigHOCHMH»?). Taki pillleHHs CJIix BiIHECTH HE IO KOHCTUTYTMBHUX
pillleHb, a A0 pillleHb MPO BU3HAHHSI.

Toit cammii KpuTepiii (XapakTep MarepiaJbHO-IIPAaBOBOIO BILIMBY
pillIeHHS Cyay B MeXaHi3Mi PaBOBOIO PEryIIOBaHHS) MOXe OYyTU BU-
KOpMCTaHM# i a1 Kiacuikallil pillleHb, 110 YXBaJIIOIOThCSA y CIpa-
BaX OKPEMOTO IMPOBAIXKEHHSI.

KOHCTUTYTHBHI pillleHHSI YXBaJIIOIOThCSI CyJaMM y CIIpaBaX OKpe-
MOTO MPOBAaJKEHHS, SKi MPU3HAYEHi JJIsI 3MiHM MPaBOBOTO CTaTyCy
ocobu, abo mpaBoBOro pexmumy MaitHa. Ciogu BiTHOCSTHCS:

1) MpaBOYTBOPIOIOYi pillleHHS: PillleHHS TTPO YCUHOBJIEHHS (CIpU-
YMHSIOTh BUHUKHEHHS B3aEMHMX IIpaB Ta 000B’SI3KiB MiXK YCMHOBIIIO-
BaueM Ta YCMHOBJIEHOIO JTUTWMHOIO), MPO Mepenavy 0e3xa3ssiiHOl He-
PYXOMOI pedi Yy KOMYHaJIbHY BJIACHICTh (CHOPUYMHSIIOTh BUHUKHEHHS
MpaBa BJIACHOCTI TE€PUTOpiaIbHOI rpoMaaM Ha Oe3Xxa3siiHe HepyxoMe
MaitHO), TTPO BU3HAHHS CHAIIIUHU BigyMepsoio (CIIpUYUHSIIOTH BU-

! Pomawenxo 1. O. 3MiHa Ta NPUIMHEHHS LMBLIBHOTO MPABOBIAHOIIEHHS SIK
crioci6 3axucty nuBiTbHUX TpaB. Kuis, 2016. C. 142—146.

2 [Ipo npakmuky 3aCTOCYBaHHSI CylaMM 3aKOHOJABCTBa MpPHW BUPILIEHHI CIO-
piB, 1110 BUHUKAIOTh i3 KPEAUTHUX MPaBOBiIHOCUH: MocTaHoBa Ilnenymy Bu-
1LIOTO CIeliajli3oBaHOTO Cyoy YKpaiHW 3 pO3TJIsiAy LUUBLIbHUX i KpUMiHAJbHUX
crnpaB Bix 30.03.2012 poky Ne 5. URL: http://zakonS5.rada.gov.ua/laws/show/
v0005740-12.
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HUKHEHHS TIpaBa BJIACHOCTI TepUTOpiaJbHOI I'poMaay Ha CIaJKOBE
MaiiHO), Mpo HaJaHHS TpaBa Ha 1UTIO0 (CTIPUYMHSIIOTH BUHUKHEHHS
B 0CcOOM MpaBa Ha YKJaJEHHS LU0y 10 JOCSATHEHHS HElo IUTI00-
HOTO BIKY);

2) IepeTBOPIOBAJIbHI PIllIEHHS: PillleHHS IIPO OOMEXEHHS LIMBiIb-
HOI Jie3maTHOCTi (pi3uyHOI 0coOu, BM3HAHHS (pi3MYHOI OCOOU He-
JIi€30aTHOIO Ta MOHOBJICHHS LUBIJIbHOI Hi€3AaTHOCTI (hi3MYHOI 0OCO-
01 (COPUUYMHSIIOTH 3MiHY MPaBOBOIO CTATycy OCcoOM), MPO HaJaHHS
HETTOBHOJIITHiI1 0CcO0i MOBHOI LIMBiJIbHOI Mi€3AaTHOCTI (TaKOX CHpPU-
YUHSIOTh 3MiHY MPaBOBOIO CTAaTycy 0co0u), PO BU3HAHHS (Pi3UUHOI
ocobu 0e3BiCHO BiICYTHbOIO UM OTOJIOIIEHHS ii moMepJiol (Crpu-
YMHSIOTh 3MiHY IIPaBOBOTO CTAaTyCy OCOOM, 110, B CBOIO 4epry, 0e3-
MocepeaHbO BIUIMBAE HAa MaTepiajibHi MPaBOBIiZIHOCUHM), IIPO PO3ip-
BaHHS IILUIIO0Y 3a 3asBOIO IIOAPYXKCKs, SIKE Mae€ HiTei, abo 3a 3asBOIO
OyIb-KOTrO 3 MOAPYXXKS, SKIIO OAWH 3 HBOTO 3aCYIXKEHUH IO TOo-
30aBJIeHHS BOJIi (CIIPUYMHSIE MPUTIMHEHHS IIUTIOOHUX BiTHOCHH), TIPO
BCTaHOBJIEHHSI PEXUMY OKPEMOTO MTPOXKUBAaHHS 3a 3asIBOIO TTOAPYXKIKSI
(CTIpUYMHSIE 3MiHY B3a€EMHUX TMpaB Ta 0OOB’SI3KiB MOAPYIKSI).

JexnapaTUBHi pillleHHSI yXBaJIIOIOTbCS CydaMy y CIpaBax OKpe-
MOTO TMPOBAIKEHHS, SKi MpU3HAYEHi MJIs BCTAHOBJIEHHS IOpUANY-
HUX (akTiB Ta 3aXUCTy OESIKUX HeocIopioBaHux mpaB. Cionu Bifd-
HOCSIThCS:

1) pillleHHS PO BU3HAHHS: PillIEHHS PO BCTaHOBJIECHHS (haKTiB,
110 MalOTh IOPUANYHE 3HAUYCHHS (CIpsIMOBaHi Ha odilliliHe MiaTBep-
JKEHHSI CYJIOM HasiBHOCTi a00 BiICYTHOCTi MEBHUX OPUANIHUX (aK-
TiB), MPO BiIHOBJIEHHS TpaB Ha BTpauyeHi LIiHHi Mamnepy Ha Mpea’ siB-
HUKa Ta Bekcelli (CrpsiMoBaHi Ha odilliiiHe MiATBEPIXEHHS CyI0M
HasIBHOCTI a00 BiICYTHOCTI IIpaBa 3asiBHMKAa Ha BTpayeHi LIiHHI Ia-
Iepy Ha Ipen’sIBHMKA Ta BEKCEi);

2) pillleHHSI TPO IIPUCYMXKEHHS: pIillIeHHS IIpO HadaHHS ocoObi
MCUXiaTpUYHOI JOMIOMOTM B MPUMYCOBOMY MOPSIAKY (CIpsSIMOBaHi Ha
MPUMYLIEHHSI 0COOM TIPOUTHU TCUXiaTpUUHE JiKyBaHHS), MPO IMpU-
MYCOBY TOCIHiTali3alilo IO IPOTUTYOEPKYIbO3HOIO 3akjamy (crpsi-
MOBaHi Ha TPUMYILIEHHSI 0COOM MPOWTH JIiKyBaHHS Bill TyOepKyJIbO-
3y), PO PO3KPUTTs OaHKOM iH(opMallii, IKa MiCTUTh OaHKIBCHKY Ta-
€MHMUIIIO, IIOA0 IOPUINYHMX Ta (Pi3UUYHUX OCiO (CIIpsIMOBaHI Ha IIpU-
MYIIIEHHSI 0aHKiBCHKOI YCTAaHOBM HagaTU 3alUTyBaHY iH(opmalliio,
siIKa CKJIajga€ 0aHKiBCbKY TAEMHMUIIIO).
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[TincymoBylouu Bullle3a3HauYeHEe, MOXHa 3pOOUTU BHUCHOBOK, 1110
3a XapaKTepoM MaTepiajbHO-IPaBOBOrO BIUIMBY DillIEeHHSI Cyly B Me-
XaHi3Mi MPaBOBOTO PETYJIOBaHHS SIK PillIeHHS B MO30BHOMY, Tak i
pilliIeHHS B OKPEMOMY IIPOBAIXKEHHI MOAUISIIOTHCS Ha KOHCTUTYTUBHI
Ta JeKJIapaTUBHi.

KoHcTuTyTHBHI pillleHHS — 1€ pillIEeHHS CYAiB, SKUMU 3MiHACHIO-
€TbCSI 3aXUCT CYO’€KTMBHOTO IpaBa (OXOPOHIOBAHOTO 3aKOHOM iHTe-
pecy) ocobu Ha CTBOPEHHS, 3MiHY a00 MPUITMHEHHS MPaBOBiTHOCHH,
MpaB Ta 000B’s3KiB iX cy0’ekTiB. ToMy Taki pillleHHS € IOPUAUYHUMU
¢aktamMu y cdepi MarepiaJbHOTO IMpaBa.

KonctuTyTHBHI pillleHHSI, B CBOIO Ye€pry, HOMUISIOTLCSI Ha IIPaBO-
YTBOPIOIOUi (SIKi CIIPUYMHSIIOTh BUHUKHEHHS IIPaBOBiTHOCKH, MpaB Ta
000B’S13KiB iX Cy0’€KTIB) Ta EPETBOPIOBAIbHI (SIKi CIPUYMHSIIOTH 3MiHY
Ta MPUIMHEHHS MPaBOBIAHOCHH, IIpaB Ta 00OB’S3KiB 1X Cy0’€KTiB).

JlexynapaTuBHi pillleHHS — 1ie pillleHHS CYHiB, IKUMU 3iliCHIO-
€ThCSI 3aXUCT CyO’€KTUBHUX IpaB Ta OXOPOHIOBAHUX 3aKOHOM iHTe-
peciB 6e3 BHECEHHS 3MiH IO iCHYIOUMX MaTepiaJbHUX MPaBOBITHOCUH
LIJIIXOM YCYHEHHS 1X CHipHOCTi (pillleHHS MpO BUM3HAHHS) Ta, y pasi
HeoOXigHOCTi, 3a0e3MmeyeHHs] MOXJIMBOCTI iX TMPUMYCOBOI peatizailii
(pimeHHS TIPO MPUCYIKEHHS).

3asiexXXHO BiJ IMMOBHOTU BMPpIIIEHHS MUTaHb Yy PIllIEeHHi 1X MOXHa
MOOiIIATHA Ha YOTUPU BUIU:

1) ocHOBHe (3aBepllIajbHE);

2) TpoMixHe;

3) 4acTKOBe;

4) momaTKoBe.

IMonioHy knacudikailito, HaMpuKJIaa, HABOAUTh y CBOil poOOOTI
C. K. 3araitnona'.

B nipouiecyanbHiii JiTepaTypi 3maBHa IaHY€E TOYKa 30py IIPO Te, IO
B OOHIill cIipaBi Ma€ OyTHU JIMILIE OAHE PILLIEHHS, SIKUM BUPIIIYIOTHCS
BCi MoegHaHi y it cripaBi BuMoru. Sk Bin3HauaB K. I. Manuiies,
Cyl HEe TTOBMHEH APOOUTH CIIpaBy Ta BUPIIIYBaTH il YaCTUHAMU Oe3
0co0JIMBOI B TOMY HEOOXiZHOCTI. 3acama 30cepelKeHHs Bciei crpa-
BU B OJIHOMY DpillleHHi Ma€ BaXKJIMBe MpakKTUYHE 3HAUYeHHs i, HaBma-
KU, 3 APOOJIEHHSIM CITpaBu TOB’s13aHi Pi3Hi HE3PYUHOCTI SIK-OT: MOX-

! Baeaiinosa C. K. CyneOHbBIE aKThl B IPaXIaHCKOM M apOUTPaKHOM IIPOLIECCE:
TEOpEeTUYEeCKHE W MPUKIATHble TTPOOIEeMBbl: aBTOped. AKC. ... -pa IOpUJ. HaykK.
Exarepun6ypr, 2008. C. 9.
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JIMBICTh CYMEPEWIMBUX pillleHb, OJHOYACHE MPOBAIXEHHS y CIpaBi
B Pi3HMX iHCTaHILisAX, 3aiiBi BuTpat Tomo'. BTiM 9K y LUBiTBHOMY
MpoliecyalbHOMY 3aKOHONABCTBI YKpaiHM, TaK i iHIIMX KpaiH 3yCTpi-
YalTbCS HOPMM, 110 TepeadavyaloTb BUMAAKW, KOJU B OAHI cripa-
Bi cyld MoXe yXBaJIMTM KilbKa pimreHb. Came Ha LbOMY IAIPYHTI ¢
noOyaoBaHa JAaHa Kjiacuikallis.

OcHOBHe (3aBepIllaJibHE) PillleHHS Cyay — I pillleHHs, SIKe yXBa-
JIIOETHCSI CYAOM MO 3aKiHYEHHi CYJIOBOIO PO3IJISIAY CIpaBU Ta SIKUM
BUPILIYIOTHCS SIK TO30BHI BUMOTH, TaK i MUTAHHS MPOLECYaTbHOTO
XapaxkTepy.

OcHoBHe (3aBepllIaibHE) PillIeHHS CyAy € Y KOXHIii CIIpaBi, SIKIIIO
11 caopaBa Oyna BupilieHa cymoM mo cyTi. OcCHOBHe (3aBepllajibHe)
pillIeHHSI MOX€e OyTH MOBHMM a00 HEMOBHMM. Y pa3si, SIKIIO OCHOB-
HUM pillleHHSIM BMPpIIIYIOTbCSI BCi MO€AHAHiI B ILiii cIpaBi MO30BHi
BUMOTHM Ta BCi HEOOXigHi MUTaHHS TpoliecyaJbHOro xapakrtepy (Ipo
PO3IOJiJ CYyIOBUX BUTPAT, MPO 3BEPHEHHS pIllICHHSI 1O HETailHOTO
BUKOHAHHS TOIIO), TO TaKe PillleHHSI BBAaXKA€TbCSl MMOBHUM, Ta OKPiM
HBOTO B 11ili cripaBi Oijibllle pillleHb HE YXBaIOEThCSA. B MpoTuiexHo-
My BUIIaJIKy OCHOBHE (3aBeplliajibHe) PillleHHs € HEMOBHUM, a TOMY
KpiM HBOTO Y 1Iiii CIIpaBi, 3aJIeXKHO Bill XapaKTepy HEIIOBHOTH OCHOB-
HOTO pIillIeHHSI, MOXYTb YXBaJllOBaTUCSl MPOMiXHE, YACTKOBE YU N1O-
JIaTKOBE PillIeHHSI.

ITpoMixXHUM Yy IOPMAWYHIN JliTepaTypi Ha3MBalOTh PillIEHHS, SKUM
BUPIIIEHO CHipHY BUMOTY IpO TPaBo, i3 3aJUIIEHHSIM HEBUPIIIEHOI
BUMOTI'H I1po ii po3mip?.

MoXJIUBICTh yXBaJleHHSI TPOMIXKHMX pillleHb Mepeadadanocs
ct. 909, 914, 915, 922, 923 Craryry umBinbHOro cymoumHcTBa Po-
ciiicekoi immepii 1864 poky. CtaTyT JO3BOJISB CYyIy PO3MIIATHA MTATAH-
HS TIpO MiACTaBU TpaBa Ha NOXOAM, 30MTKW, BUTPATH, 3BITHICTb Bif
MUTaHb PO CaM PO3MIp UM CYMYy MPUCYIKEHOTO CTITHEHHS. 3 Mu-
TaHb MPO TMPaBO MOIJIO OYTU yXBaJlEeHO OKpeMe DPillleHHS, a Po3Mip
CTSTHEHHSI Mir OyTW BU3HAYEHUH MiCJsI PO3PAXyHKOBOIO MPOBAIXKEH-
Hsl iHIIUM pillleHHsIM®,

! Manwvies K. H. Kypcw rpaxnanckoro cynomnpussonactsa. T. 1. Cankr-Ilerep-
6yprs, 1876. C. 408.

2 [llmegpan M. M. 1luBiabHe mpoliecyaibHe MpaBo Ykpainu. Kwuis, 2005.
C. 404.

3 Manoiuee K. U. Kypch rpaxnaHckoro cyponpussonctsa. T. 1. Cankr-Ilerep-
oyprsb, 1876. C. 409.
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Cepen cydyacHUX JIKepesl LUMBUIBHOTO MPOIeCyalbHOTO 3aKOHO-
JIaBCTBa, 1110 TepeadayaloTb MOXJIMBICTh YXBaJeHHSI MPOMiXHUX Pi-
IIeHb, BapTO 3BEpHYTH yBary Ha lIuBinbHE mpoliecyajibHE YIOXEHHS
Himeuunnu. Tak, BimnoBimHo mo § 303—304 IluBinbHOTO mpoliecy-
aJIbHOTrO yJIOXXKeHHs HiMeuyuHM y pasi TOTOBHOCTI MPOMIXKHOI Cyme-
peuyKH 0 BperyaloBaHHS BKa3zaHE BPEryJIOBaHHS MOXE BimOyTucs 3a
JIOTIOMOTOI0 yXBaJIeHHS TpoMixkHoro pimeHHs. I[TpomixHe pillieHHSs
MOXJIMBE 3 IiJCTaB IMO30BYy: 1) SIKIIO MpeTeH3isl Mo MiacTaBi Ta cymi
€ CITipHOIO, TO CYyJ MOX€ BUHECTU B TEpIIy Yepry pillleHHs Mo ITil-
cTaBi; 2) cymoBe pillieHHSI MIPU OCKap>KeHHi PO3IJISIIAEThCS SIK OCTa-
TOYHE; ajie SAKIIO IPeTeH3is BU3HAHA OOIPYHTOBAHOIO, CYI 3a KJIO-
MOTaHHSIM MOX€ BUHECTHM IOCTAHOBY IIPO HEOOXiAHICTh PO3MNISLY ISt
BCTAHOBJIEHHSI CYMU TIpeTeH3ii'.

Yunuuit HITIK Ykpainu He mependadyae MOXIMBOCTI yXBaJleHHS
MPOMIXXHUX pillieHb. BUpilleHHs cyloM MUTaHHS Mpo MpaBo, 0e3 3a-
3HAYEHHSI TOYHOI T'POIIOBOI CYyMH, MPUCYIKEHOI 10 CTITHEHHS, a00
MaiiHa, sKe Iimisrae mepegadi, ado aii, 1o Tpeba BUKOHATH, Tpa-
IULIMHO B Hallliii mpoliecyalbHiil Haylli BBAXa€ThCS HETONIKOM CYy-
JIOBOTO pillleHHS, TOPYIIEHHSIM BUMOTY MOro moBHOTH. CriocoOoMm
YCYHEHHSI TaKOrO HEIOJIIKY € yXBaJIeHHSI CYIOM IOJATKOBOTO pillleH-
Ha (.2 4. 1 ct. 270 IIIK Ykpainm).

YacTKOBUM y IOpUAMYHIN JiTepaTypi Ha3UBalOTh PillIEHHS, SIKUM
BUPILIYIOTHCS OKpPEeMi MpaBoOBi BUMOTHU, 1110 OYJIM J1OCTaTHHO BCTAHOB-
JIeHi cynoM abo BuM3HaHI BigmoBigayeM. Ilomo iHIIMX MO30BHUX BH-
MOT pillIeHHS HEe MPUMMAETLCI O0 3’sICyBaHHS HEOOXiTHUX OOCTaBMH
1 momaHHs HEeOOXimHMX MOKa3iB. ¥ IIpolieci y CIpaBi, SIKIIO BUCTYIIA€
JIeKiJbKa IT03MBayviB i JeKiabKa BiAMOBimadiB, MOXe OyTH yXBaJIeHO
YacTKOBE PillIEHH 1110J0 K OKPEeMUX MO3MBayviB, TaK i OKpEMUX Bill-
MoBigayvis®.

BignosinHo g0 § 301 HuBinsHOro mpoliecyaibHOro yaoxeHHs Hi-
MEYYMHU SIKIIO 3 IEeKiIbKOX IPETEeH3ii, 3asIBJCHUX B OAHOMY I1030-
Bi, 10 BUHECEHHSI OCTAaTOYHOIO pillleHHSI MiArOTOBJEHA TiJIbKWA OJHA
MpeTeH3isd abo ii yacTrHa, abo y pasi mped’ IBJICHOro 3yCTPiYHOTO I10-

! Ipaxcdanckoe mpoueccyanbHoe yiaoxenue Iepmanuu: 30 suB. 1877 roma; B
pen. ot 5 aex. 2005 . ¢ U3M. W oM., BHeCeHHbIMU 10 utoHb 2014 . URL: http://
zakoniros.ru/?p=20180.

2 [llmegpan M. M. TluBinbHe mpoliecyaibHe MpaBo Ykpainu. Kwuis, 2005.
C. 404.
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30By — TiIbKU TI030B a00 3yCTpiYHUI MO30B, TO CY/A BPETYJIIOE Lieil
MO30B 3a JOTIOMOTOI0 OCTATOYHOTO pillleHHs (YaCTKOBE pillIeHHs).
BinHocHO yacTMHM 3arajibHOI MpeTeH3ii, MiacTaBa i cyma Koi € CIlip-
HUMM, PillIEHHSI MOXe OYTHM BUHECEHE TiIbKM SIKIIO OJHOYACHO MpH-
WHATO MPOMIiXHE pillleHHs MO MiACTaBi YaCTWMHM MpPETeH3ii, 10 3a-
Jumuiacs. Cyn Moxe BiIMOBUTHUCS Bill. BUHECEHHS YaCTKOBOTO pi-
IIEHHS, SIKIIO 33 CYKYMHICTIO BCiX OOCTaBMH CIpaBW BU3HAE 1€ He-
IOLLJIBHUM' .

IIITK YkpaiHu Takox mependadae MOXJIWBICTh YXBAJICHHS 4acT-
KoBoro pimeHHs. BignmosigHo mo 4. 3 ct. 259 HIIK VYkpainu sxiio
B OJHOMY ITPOBAaIK€HHI 00’€mHAHi KiJIbKa B3aEMOIIOB’SI3aHUX ca-
MOCTIiAHMX BHMMOI, CyJ MOXE YXBaJMTHU IIOOO OYyIb-sIKOI BUMOTH
YacTKOBE PillIEHHS Ta MPOJOBXUTU TMPOBAIKEHHS B YaCTUHiI He-
BUpillIeHNX BUMOT. SKIIIO 3a BUMOTraMu, 00’€IHAHUMM B OJHE MpPO-
BaJKEHHSI, BilIoBimauyeM € ojgHa ocoba, yxXBaJeHHSI 4aCTKOBOIO pi-
IIEHHSI He JOMYCKA€EThCS Yy pa3i OOIPYHTOBAHUX 3allepeuyeHb 3 OOKY
BinmoBimaya.

Crnin 3ayBaXkuTH, 10 YXBaJIeHHSI B OAHIiiM crpaBi KiJIbKOX pillleHb
MO CYTi CMOpYy CTBOPIOE 3HAUHi pusnku. OKpeme yxBajJeHHS, a OTXe
M OCKapxKEeHHsI KiTbKOX pillleHb 32 B3aEMOIIOB’SI3aHUMU BUMOTraMM B
OMHill CripaBi MOXe MPU3BECTU A0 IUIyTAaHMHU Yy BCTAaHOBJIEHHI 00CTa-
BUH 1Ii€l CIIpaBM Pi3HUMU CYIOBUMU iHCTaHIIiSIMM, 110 MaTUME€ Ha-
CJIiIKOM HE MPUCKOPEHHS, a, HaBIlaKW, 3aTATYBaHHS CYyJOBOTO PO3-
[JISIAy 3a TAKUMM BUMoraMu. JIviile BUSHAHHS BilNOBigaueM 4acTUHU
MO30BHUX BUMOT, 00’€IHaHUX B ONHE MPOBAIKEHHSI, MOXe OyTHU IIO-
CTaTHbOIO TapaHTIEID TOTO, 10 YACTKOBE pillleHHs He Oyde ocKap-
JKYyBaTHCSl OKPEMO Bill OCHOBHOTO (3aBepIIajibHOTO) PillIeHHS, a OTXKe
pi3HEe TIIyMadyeHHSI OOCTaBUH 1Ii€i CIIPaBU Yy Pi3HMUX PillIEHHSIX B OJ-
Hili crpaBi pi3HMMM iHCTAHIIIMM HE BimOyIETbCS.

VY 3B’43Ky i3 UMM TpornoHyeTbes 4. 3 cT. 259 LIIK Vkpainu Bu-
KJIaCTU B HACTYIHIN pepakuii: «3. SIKIIo B omHOMY IpOBaIXeHHI
00’eHaHi KiJlbKa B3a€EMOIIOB’SI3aHUX CAMOCTiHHUX BHUMOI, YacTHMHa
3 SIKMX BM3HaHa BilMOBigayeM, Cyl MOXe yXBaJWUTH IIOAO BU3HAHOI
BUMOT'M YaCTKOBE PillleHHS Ta MPOJAOBXWUTU MPOBAIKEHHSI B YaCTHHI
HEBUPILLIEHUX BUMOT>.

! Ipaxcdanckoe mpoueccyanbHoe yiaoxenue Iepmanuu: 30 suB. 1877 roma; B
pen. ot 5 aek. 2005 . ¢ U3M. U J0M., BHecCeHHbIMU 110 utoHb 2014 . URL: http://
zakoniros.ru/?p=20180.
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JlonaTkoBe pillleHHS CyAy Y BITUM3HSHIN TIpOIlECyabHIN HayIli
TPaAULIiiHO PO3IISAANOCS K CMOCIO YCyHEHHSI HeMOoJiKy HETTOBHOTHU
OCHOBHOTO pillleHHS cymoM, 1o #oro yxBamms'. Tomy B. B. Komapos
ta II. I. PagueHnko 3a3HavaloTh, 110 HOJATKOBE PIIIEHHS — IIe TaKWi
aKT TPaBOCYAIS, SKWM YCYBalOTbCS HEHOJIKWA CYyIOBOTO pillleHHS,
MOB’s13aHi 3 MOPYLIEHHSIM BUMOT MO0 IMOBHOTH.

BinnmosingHo mo 4.1 ct. 270 HITK Ykpainu cyn, 1110 yxBaJluB pi-
IIIEHHSI, MOXe 3a 3asiBOI0 YYAaCHUKIB CIIpaBW YU 3 BJIACHOI iHilliaTMBU
YXBaJIUTU JOJATKOBE PillIeHHSI, SKIIO:

1) cTOCOBHO MEBHOI MO30BHOI BUMOTH, 3 TIPUBOMAY SKOI CTOPOHU
MoJaBaJiu A0Ka3u i JaBaJid TOSICHEHHSI, HE YXBAJIEHO PillleHHS;

2) cyd, BUPIIIMBINM IMTAHHS IIPO IIpaBO, HE 3a3HAYMB TOYHOI
TPOIIOBOI CyMHU, NMPUCYIKEHOI A0 CTSATHEHHSI, a0 MailHO, SIKe Iif-
JIsirae Tepenavi, abo mii, mo Tpedba BUKOHATH;

3) cynoM He BUPpillIeHO TMTAHHS PO CYIOBiI BUTPATH;

4) cyl He JOMYCTUB HEraiHOTO BUKOHAHHS DPillleHHS y BUMAAKaXx,
BctaHoBJeHUX crarreio 430 mporo Kopekcy.

OpnHak y 3B’a3Ky i3 3MiHamu, BHeceHuMmu no LITTK Ykpainu 3a-
koHoM Ykpainu Big 03.10.2017 poky Ne 2147-VIII «I1po BHeceHHSs
3MiH o TocmomapchKoro IpolecyajibHOro Komaekcy Ykpainu, I{u-
BiJILHOTO MpoliecyajibHOTO KojaeKcy Ykpainu, Komekcy ammiHicTpa-
TUBHOTO CYJIOYMHCTBa YKpaiHM Ta iHIIMX 3aKOHOHABYMX aKTiB», 1O-
JTaTKOBE PIllIEHHS 3 MUTaHb CYJAOBMX BUTPAT MOXE yXBaJTIOBaTUCS HE
JIVIIE Y BUIMAAKY HasIBHOCTI HEIOJIKiB OCHOBHOIO PillleHHS, a i 3a
creliaJbHUM KJIOMOTAaHHSIM CTOPOHM y crpaBi. B TakoMy Bumaaky
Cyll B OCHOBHOMY pillleHHi He BUPIilllye MUTaHHS PO BUTPATU HE Ye-
pe3 TIOMUJIKY, a CBilOMO, 3a KJIOMIOTAHHSIM CTOPOHU Y cripaBi. Tomi
YXBaJICHHsI JOZATKOBOIO PIIlIEHHSI € He 3aCO00M YCYHEHHS HEHOJIKY
OCHOBHOTIO CYIOBOIO pPillleHH!I, a MPoleCyalbHUM 3aCO00M peati3allii
MpaB YYaCHUKIB IIPOIIECY.

IO. M. CamMoOilTI0K MPONOHYE MOMIIATHA PIllIEHHST CyIy 3aJIeXXHO
Bil KOHCTPYIOBaHHSI PE30JIOTHUBHOI YAaCTUHM pillleHHS Ha iMIepa-
TUBHi, aJlbTepHaTUBHI Ta (haKyJIbTaTUBHi.

' JIycnenux /1. JI. Po3ryisim LIMBTBHUX CIIpaB CYIOM IIEpINOi iHCTaHIIi. XapKiB,
2006. C. 393.

2 [Tozoene mipoBamxeHHs: MoHorpadis / B. B. Komapos, [I.]I.JIycreHUK,
I1. I. Paguenko Ta iH.; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 542.
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IMIIepaTBHI BU3HAYAIOTh €EAWHO MOXJIWBHUI CITOCI0 BUKOHAHHS
(HampuKJaa, MOBEPHYTU CyMY MO3UKM).

AJBTEpHATUMBHI YXBaJIIOIOTbCS y pasi, SKIIO 1Ie J03BOJSE 3aKOH
(anmpTepHATUBHI 3000B’s3aHHS) YU MOTEPIIINI Bil IIPaBOMOPYIIEH-
HS 3TOJIeH 3aMiHUTU IIYKaHUI IpeaMeT iHIIMM a0o OoTpuMaTu Horo
BapTiCTh.

dakynbTaTUBHI pillleHHsT 3000B’I3YI0Th BiJIIOBigaya 10 BUKOHAH-
HsI TIEBHUX [iif, a B pa3i HEMOXJIMBOCTI iX BUKOHAaHHSI BOAHOYAC BU-
3HAYAIOTh iHIIMH crocib e 3pobuTn'. JaHy Kiracudikaiiio HaBOIUTh
y cBoiit poboti Takox 1. B. ITacaiimok?.

B 1opuauuHiii giTepaTypi JOCUMTh 3HAYHa yBara Mpuaiisiiacs Mu-
TaHHIO TIPO MOXIJIMBICTh yXBaJleHHS TaK 3BaHUX ajlbTEPHATUBHUX Ta
¢aKyabpTaTUBHUX CYJOBMX pillleHb. JlaHe MUTaHHS IMOPOJXEHE Ha-
SIBHICTIO B IIUBIJIBHOMY IIpaBi TaKWX BUIiB 3000B’s3aHb, SIKi B Teopil
LIMBJIBHOTO MpaBa Ha3UBAaIOTh 3000B’SI3aHHIMU 3 MHOXUHHICTIO 00’ -
€KTa 3000B’s13aHHSI, i BITHOCSITh 10 HUX aJbTepHATHUBHI 3000B’sI3aHHSI
(obligatio alternativa) Ta ¢akyiapraTMBHI 3000B’s13aHHs (obligatio fa-
cultativa)?.

BimmosBigHo mo 4. 1 ct. 539 LIK Vkpainm anbTepHAaTUBHUM € 30-
0OB’s13aHHS, B SIKOMY OOPXHHMK 3000B’I3aHMI BUMHUTU OIHY 3 JBOX
abo0 KiJIbKOX [Hiii. BiJiblll TOBHO CYTHIiCTb albTEpPHAaTMBHOTO 3000B’S-
3aHHSI PO3KPUBAETHCS B IopuauyHii Jirepatypi. Tak, H. }O. IonyGeBa
3a3Hayvae, 1110 00’€KTOM 3000B’3aHHS MOXe OyTH JeKiIbKa OKpEeMUX
IiiA, 3 IKUX TiIbKU OJHAa Ma€ OyTU BUKOHaHA. Y IIbOMY pa3i 3000B’s-
3aHHS € aJIbTEPHATUBHUMMU, 10 SIKMX HajexXaTh 3000B’3aHHS, B SIKMX
OOPXXHMK 3000B’sI3aHUI 3pOOUTU JJIs1 KPEAUTOPA OIHY 3 JNEKiIbKOX
Iiii, mependayeHX 3aKOHOM abo JOTOBOPOM, HAIlpMKJIal, TepenaTu
SIKYCh pid ab0 CIIATUTH TIEBHY I'POIIOBY CyMy*.

3a 3araJbHUM MOpaBWIoOM, 3akpirieHuM y 4. 1 c1. 539 1IK VYkpa-
iHM, mpaBo BUOOPY IpeaMeTa 3000B’sI3aHHS, SKILIO iHIIE HE BCTa-
HOBJIEHO JOTOBOPOM, aKTaMW IMBUIBHOTO 3aKOHOJABCTBA, HE BU-

' Camoiiniox FO. M. CynoBe pillleHHSI Y IMBIJIBHOMY MpOLIECi: CITIpHI MUTaHHS
// Cynosa amessauisa. 2009. Ne 1. C. 95.

2 [Macaiinox 1. B. PitleHHs cyoy K 00’€KT anefsiuiiiHoro ockapxenHs // Ha-
YKOBUI BiCHUK JIBBIBCHKOIO JE€PXKAaBHOIO YHiBEPCUTETY BHYTpIilIHiX cripaB. 2016.
Ne 2. C. 151-152.

3 Tonybesa H. FO. 30608’ s13aHHS Y LIMBUIBHOMY IIpaBi YKpaiHU: METOIOJIOTIUHI
3acajJy MPpaBOBOIO peryjloBaHHs: MoHorpadid. Omeca, 2013. C. 387.

4 Tam camo. C. 388.




158 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

IUIUBA€ i3 cyTi 3000B’s13aHHSA ab0 3BMYAIB MiJIOBOTO OOOPOTY, Ma€
OOPXKHMUK.

ITpoGiema BUHUKAE TOMi, KOAM OOp>KHUK B3araji He MPUCTYNUB
10 BUKOHAHHS 3000B’S13aHHS Ta HE CKOPHMCTaBCS CBOIM IPaBOM BHU-
Oopy 00’ekTa 3000B’s13aHHSI. B Takomy BMIIaAKy OKpeMi HayKOBIIi
MIPOIIOHYIOTh 3[IMCHIOBAaTH CYJIOBMI 3aXUCT MpaB Ta iHTEPECiB Kpe-
IUTOpa NUISIXOM Tpea’ sIBIEHHS TaK 3BaHUX aJlbTepHATMBHMX M0O30-
BiB, pe3yJbTaTOM PO3IMJISIAY SIKUX CTA€ yXBaJEHHS aJbTepHATHUBHUX
cynoBux pimenb. Tak, JI. A. Jlyan Ta 1. b. HoBuubkuii nmucanu, 1o
SIKIIIO TIpaBO BUOOpY HaJeXXUTh OOPXKHMKY, a BiH He 3IiliICHIOE IOTO,
KpEeIUTOp HE MOXE B3SITH BUOip Ha ceOe; BiH IMMOBUMHEH IMpeHd’ SIBUTU
M030B aJIbTePHATUBHO; aJIbTEPHATMBHO YXBAJIIOETHCS 1 PillIEHHS CyLy.
IIpote sKIIO OOPXHUK i MiCAS LUBOIO HE 3MiliICHIOE IIpaBO BUOOpPY
1 JOBOIMTHCS MPUCTYNATU MO MPUMYCOBOTO CTATHEHHS, TOAI Kpe-
JIIUTOP BXE Ma€ MPaBO 3BEPHYTU CTATHEHHS Ha TOW YW IHIIUKN TIpen-
MeT 3a cBOiM BMOOpoM. OpHak i ToAi OOp>XXHUKOBI HE Mi3HO BU-
KOPHCTAaTU CBOE MPaBO: MOKU KPEIUTOPOM Ilie HiYOro He OTpUMaHO,
OOPXKHMK MOXE 3allpONOoHyBaTH MOMY iHIIMI TpeaMeT 3000B’s13aH-
Ha'. Takuit migxig Oinble BiAITOBiZa€ IMUBITLHOMY 3aKOHOIABCTBY
Himeuunnn (§ 264 LusinpHoro ymoxeHHss HimeyuwHu) Ta HaBpsiI
Yy MOXK€ OyTH 3aCTOCOBAHO Y BITUM3HSIHIN CylOBili Ta BUKOHaBYiil
MpaKTHUIIi.

ToMmy naHa Touyka 30py CIpaBeIJIUBO KPUTHMKYyBaJacs LIEe B pa-
ISTHCBKIN mpouecyanbHill mitepatypi. Tak, M. b. 3eiinep 3a3HauaB,
IO aJIbTepHATUMBHI CYIOBi PillleHHSI HE MOXHa BU3HaBaTU IOMYCTH-
MUMMU, OCKiJIbKM BOHHW 3ajMIIAlOTh CIip MiX CTOpOHAMMW IO CYTi
CIIpaBU HEBUPILLIEHUM?,

binbim mpaBUIbHOIO BOAYAETHCSI TOYKA 30pPY iHIIMX BUCHMX, Bild-
MOBiAHO A0 SKOI y pa3si, SAKIIO0 OOpP>KHMK BYAaCHO HE CKOPMCTaBCS
CBOIM IIpaBOM BMOODY, IIPOCTPOYMB OTO BUKOHAHHS, BiH Take Ipa-
BO BTpayae, i TOAi mpaBo BUOOPY IIEPEXOAUTH M0 KpeauTopa®. ¥ 3B’-
sa3ky i3 uuM H. FO. TonybeBa ciylIHO IPOIOHYE 3akKpillUTH B 3a-

' JIyny JI. A., Hosuyxuii U. b. Ob1ee yuenune o6 ods3arenncTBe. Mocksa, 1950.
C.127.

2 3eiidep H. b. CynmeGHoe pelieHue 10 TpaxaaHCKoMy neiy. Mocksa, 1966.
C.74.

3 Bumpsanckuii B. B. HexoTopble OCHOBHBIE ITOJIOXEeHUST KOHLIENMIMN pa3BUTHS
rpaxaaHckoro 3akoHopartesnbcTBa Poccuiickoit denepanuy 06 00s13aTenbCTBAX
// XKypnan poccuiickoro mnpasa. 2010. Ne 1. C. 16; loayoesa H. FO. 30608’ s13aHHS
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KOHi MOJIOXKEHHS Mpo Te, 110 SKIIO CTOPOHA, SIKiii HaJleXUThb Mmpa-
BO BUOOpPY BMKOHAHHSI, He 3MiliCHWIa BUOOPY A0 HACTaHHS TePMiHY
BUKOHAHHS 3000B’sI3aHHS YM IHIIOIO TEPMiHY, 3a3HAYEHOIO B HO-
rOBOpi YU 3aKOHi, IIpaBO BMOOPY BUKOHAHHS MEPEXOAUTh OO iHIIOI
cTOpoHu'.

BtiM, Ha Xanb, BiINMoOBiIHI 3MiHU OO LIMBIJIBHOIO 3aKOHOJABCTBA
VYKpaiHM MOKM 1110 He BHECEHi, 110 MOTeHUiAHO MOXE MPU3BECTU JIO
CKJIQJHOCTEl y 3aXUCTi MpaB KPEAUTOPIB y aJbTepHATUBHUX 3000B’SI-
3aHHSIX Ta HEOJHAKOBMX IiAXOAiB 10 BUPILIEHHS LIbOTO MUTaHHS B
CYIOBiii MpaKTHUII.

JoBomi mikaBa IIpaBoOBa MO3UIIiSA 3 IIOTO IMPUBOAY BHUCIOBJIEHA B
yxBani AnensuiiiHoro cyny KuiBchkoi objacti. Po3rnsiHyBim y Bin-
KPUTOMY CYyIOBOMY 3acCifaHHi B MpUMIllleHHi amessuiiiHoro cyny Ku-
iBCbKOI 00J1acTi UMBiIBHY cpaBy 3a amneJsliliHow ckaproro OCO-
BA_2 Ha pimenHs1 bopoasiHcbkoro paitoHHoro cyay KuiBcbkoi 00-
nmacti Bim 30 yepBHs 2016 poky y cmpasi 3a mo3oBom OCOBA 3
10 OCOBA_2 mpo cTIrHeHHsT 3a00pTOBAaHOCTI, KOJIETisI CymIiB ITO-
CTaHOBMJIA YXBaJIy IIPO BiAXWJICHHS alle/ISILifHOLI CKapru, B SIKiil Bif-
3HauMJa, 1o 3 aHaiizy HopMmu cT. 539 LK Vkpainu BOauvaetbcs, 110
BUILIEBKA3aHe IIpaBO OOpXXHMKA Ha BUOIp [Iiil, SIKi BiH 3000B’sI3aHUi1
BUMHUTU Ha BUKOHAHHS 3000B’S13aHHSI, CTOCYEThCS JIMILIE BUMAIKIB
JIOOPOBUIBLHOTO (1103aCyIOBOI0) CIIOCO0Y BUKOHAHHS TaKOTO 3000B’sI-
3aHHsI, KOJIM OOpPKHUK Ha CBilf po3cyn oOupae OAuH i3 BU3HAUCHUX
CTOpPOHAMM CMOCOOIB BUKOHAHHS. Y pa3i XX, KOJ1 3000B’sI3aHHST Ha-
JIECXXHUM YMHOM HE BUKOHYETBHCSI XXOAHUM i3 BU3HAYE€HUX CIOCOODIB,
KpeIuTOp Ma€ MpaBoO 3BEPHYTUCS O CyAy 3a 3aXHCTOM CBOIO TO-
PYIIEHOIO MpaBa IUISIXOM 3000B’SI3aHHSI OOpXKHMKA IIPUMYCOBO BU-
KOHATHU CBiil 000B’SI30K y CIIOCiO, BU3HAYeHUM 3aKOHOM. OCKiJIbKU Y
BiMoBinHOCTI 10 mosoxeHb cT. 1049 IIK YkpaiHu mo3uyajibHUK 30-
0OB’s13aHMIA TTOBEPHYTU IO3MKOJABLIEBI MO3MKY — IPOIIOBI KOIITU Y
Takiii camiii cymi abo pedi, BU3HAYEHi pOJOBMMM O3HaKaMM, Yy Ta-
Kilf caMiii KiJTbKOCTi, TAKOTO CaMOI'0 POAY Ta TaKoOi caMoi SIKOCTi, 110
Oy/u mepenaHi oMy MO3MKOIABLEM, PillIEHHSI Cydy MpPO CTSITHEHHS

y LIMBiIbHOMY MpaBi YKpaiHU: METOMOJOrIUHI 3acaiy MpaBOBOIO peryJlOBaHHSI:
MoHorpadisa. Onmeca, 2013. C. 401.

! Jonybesa H. FO. 3060B’s13aHHS y IIUBLILHOMY IpaBi YKpaiHW: MeTOMOJIOTiYHi
3acamy IpaBOBOTO peryaoBaHHs: MoHorpadist. Omeca, 2013. C. 401.
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3 BiAIOBiga4ya CyMyu OOpry B MOBHIM Mipi BiAMOBigae BUMOraM YWH-
HOTO 3aKOHOIaBCTBa'.

TakuM 4YMHOM, MOXHa 3pOOMTU BUCHOBOK, 110, Tpen’ sBJsSIO-
Y4 TMO30B MpPO 3aXUCT MpaB, 110 BUILUIMBAIOTH 3 aJbT€PHATUBHOTO
3000B’s13aHHS, B IKOMY IIpaBO BUOOPY BUKOHAHHS HaJIEKUTb OOPK-
HUKOBIi, KPEAUTOpP MOBUHEH HAJATU Cydy AOKAa3W TOro, 110 OOpXK-
HMK 30iACHMB Takuii BUOip. AKIo X OOpXXHUK y BCTAaHOBJICHUN
CTPOK He CKOPHUCTaBCSl CBOIM IpaBOM BUOOpPY i € TaKuUM, IO MpPO-
CTPOUMB BMKOHaHHSI 3000B’SI3aHHSI, KPEAUTOpP MOXe Mpeid’ sIBUTU
BUMOTY OO CYIYy, CAMOCTiiHO OOpaBIIM CIOCI0O 3aXMCTy CBOTO IIpa-
Ba B MeXax, BCTAHOBJIEHWX 3aKOHOM Ta JAOroBopoM. [Ipu 1ibomy B
MpolLeCi CymoBOro po3misiny OOp:KHMK He I1030aBJIeHUI IIpaBa HO-
BOIUTHU, 1110 HUM BUYMHSUIMCS i, SIKi MOXYTb CBiIUUTU PO OOpaHHS
HUM KOHKPETHOI'O BUIY BUKOHAHHS 3000B’s13aHHs. SKIIO X BiH Ha-
JIEXXKHUM YMHOM HE BMKOHA€ CBOTO OOOB’sI3KY JOKa3yBaHHS B Cyii
nporo ¢GaxTy, Cyd MOXe 3aXUCTUTH IpaBO KpeauTopa y TOM CIocio,
Mpo SIKMI MPOCUTH Mo3uBay (KpeauTop). B Oynb-sikoMy pasi Hi 1o-
30BHi BUMOTHU, Hi pillIEeHHS CyAy HEe MOXYTb (hOpMYJIIOBATUCS ajlb-
TepHATUBHO. YXBaJIEHHS aJlbTEPHATUBHOIO PIllIEHHS Cyay MOBHICTIO
HE YCYBa€ CIIip MiXX CTOpOHAMM Ta IE€PEHOCUTH i1oro (CIp) mo Bu-
KOHaBYOro MPOBAKEHHS, K€ JIS BUPIIIEHHS IOPUIMYHUX CIIOPiB
HE MpU3HAYECHE.

dakynbTaTUBHI 3000B’sI3aHHS NependadaloTh, 1110 OOPKHUK 30-
0OB’sA3aHUII YYMHUTU Ha KOPUCTb KpEeAUTOpa KOHKPETHY Iilo, aje
OOPXXHMKOBI HAaJaHO MPaBO 3aMiHUTU MOro iHIIUM TMEeBHUM 0O0’€K-
ToM. Hampukinan, 60p>XKHUK 3000B’SI3YEThCS TMepeaaTu KpeauTopoBi
MEeBHY piv, a TP HEMOXJIMBOCTI 1[OTO — BiIIIKOLYBAaTH Ii BapTiCTH?.
IIpuHIMIIOBa BiIMiHHICTH aJIBTEpHATUBHOIO OOB’SI3KY Bin (haKynabTa-
TUBHOTO B TOMY, 1O MEPUIUA O3HAYa€ PiBHO3HAUYHICTh 000X mil i
3MilAiCHEHHSI KOXHOI 3 HUX € BUKOHAHHSIM OOOB’SI3KY, a APYrMii O3Ha-
yae 3BMYAHUI (He aJbTepHATHBHUI) OO0OB’SI30K 3 MOXKIIMBICTIO 3a-
MiHM HOro BMKOHAHHS Ha iHINY [il0, IO HE € BUKOHAHHSM i JIHIIEe
BM3HAETHCS TaKUM®,

! Yxeana anensuiitnoro cyny KuiBcpkoi o6acri Bin 8 rpymns 2016 poky y cipa-
Bi Ne 360/168/16-11. URL: http://www.reyestr.court.gov.ua/Review,/63553540.

2 Jonybesa H. FO. 3060B’s13aHHS y LIUMBUIBHOMY IIpaBi YKpaiHU: METOHOJIOTIUHI
3acaay IPaBOBOIO peryiaioBaHHs: MoHorpadis. Omeca, 2013. C. 415—416.

3 Tam camo. C. 417.
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I[IK VYkpaiHu He mepenbayae Takoro BUAY 3000B’s13aHb, SIK (ha-
KyJIBTaTUBHI. BogHOoYac LMBiIbHE IIpolecyabHe 3aKOHOIABCTBO Ha-
10l JAepKaBu MPOTATOM TPUBAJIOTO Yacy MIiCTUJIO TMOJIOXEHHS Tpo
MOXJIWBICTh yXBaJIeHHS (paKyJIbTaTUBHUX pillleHb cymy. Tak, Bim-
noBigHo 10 cT. 206 LIITK YPCP 1963 poky npu npuUCyIKeHHI Mali-
Ha B HaTypi Cyl NMOBUHEH OyB BKa3aTU B pillleHHI BapTiCTh MaiiHa,
IO ITisrae CTATHEHHIO 3 BiAMNOBiJaya, SKIIO MPU BUKOHAHHI pi-
IIEHHST MPUCYIXEHOro MaiiHa B HassiBHOCTI He BUSIBUThCSA. 100TO y
BUITQAKY 3al0BOJIEHHSI CyJOM IMO30BiB PO MPUCYIXEHHSI MaliHa B
HaTypi (HampuKiaa, BiHAMKALiAHUX MO30BiB) MpolieCyaibHUI 3a-
KOH 3000B’sI3yBaB CyoM 3a3Ha4yaTHd B PE30JIIOTHBHII YaCTUHI pillleH-
HSI KpiM OCHOBHOTIO CIIOCOOY 3axHUCTy IIpaBa Iie i1 (haKyJIbTaTUBHUIA.
V 3B’43Ky i3 UMM B Teopii LIMBIIBHOTO IIPOlieCyaJlbHOro IIpaBa ma-
HyBajla TOYKa 30py MPO MOXJIMBICTb YXBaJIEeHHS (DaKyJIbTaTUBHUX CY-
JIOBUX pillleHb K JOMYCTUMHUI BUHITOK 3 BUMOTM KaT€rOPUYHOCTI
CYIOBUX pilllcHb'.

Y ynnnomy HIIK Ykpainu BimgmoBimHa HOpMa BilCYTHS, IO € He-
JIOJTIKOM TIpaBOBOTO PETYJIOBAaHHS AAHOTO MUTAaHHS, OCKUIBKU MPO-
OsieMa BUKOHAHHS PillleHb CyIiB, IKMMUW MaliHO MpPUCYIXXEHE B Ha-
Typi, icHye. PopMaJbHO y BUIIAIKY, SKIIO MPUCYIKEHOTO CYIOM
MaliHa He BMSIBUTHCS B HATypi MpU BUKOHAHHI pillIEHHS, 1€ € IiI-
CTaBOIO JUIS 3aKiHYEHHS BMKOHABYOTO TMpoBamkeHHs (4. 1 cT. 60 3a-
KOoHY YKpainm «IIpo BUKOHaB4Ye IPOBAIXKEHHS»). B TakoMy BUIIaaKy
KPEAUTOPY 3aUILAETLCS JIUIIE TIPea IBISITU HOBUI TO30B PO CTSAT-
HEHHSI 3 OOPXXHMKA BapTOCTi TAKOTO MaiiHa, TOOTO MOYMHATHU HOBUIA
CYIOBUI TIpoOLIeC, 110 HE CIPUSIE Hi OMEepaTUBHOCTI 3aXUCTy TMpaB Ta-
KOTO KpeauTopa, Hi 3acalli mpolecyaibHOI eKOHOMIi.

B cynmosiii mpakTuili IpOTSATroM IIEBHOIO 4acy BUXOIWIM 3 JaHOI
cuTyallii IUIIXOM 3MiHU CIOCOOY Ta MOpSAKY BUKOHAHHS pillleHb
cyny. Tak, IKIIO Ha 4aC BUKOHAHHS PilllEeHHS MPUCYIKEHOro Mai-
Ha HE BUSBJSJIOCA B HaTypi, 1leé BBaXajocs 0OCTaBMHOIO, 11O PO-
OWTh HEMOXJIMBUM BUKOHAHHS pillleHHs. BimcyTHICTh y O0pXXHUKA
MaliHa, SIKe 3a pillleHHSM Cyay Ma€ OyTWM mepelaHe CTsryBady, Oyia
MpsIMO TIepeadadeHa K IMPpUKIIaA CUTYyallii, 110 € ITACTaBOO I 3Mi-
HU CIIOCOOY Ta IMOPSIOKY BUKOHAHHS pillleHHS cydy SK B 4. 1 ctT. 373
HITK VYkpainu B penaxuii Big 18.03.2004 poxky, tak i B 1. 10 mo-

! 3eiidep H. b. CyneGHoe pelieHMe MO TpaxXmaHcKoMy neimy. Mocksa, 1966.
C.73.
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cranoBu [lnenymy BepxoBHoro Cymy Ykpainm Bim 26 rpymas 2003
poky Ne 14 «I1po npakTuKy po3risiny cyaamMuy cKapr Ha pillleHH, Mii
a0o Oe3misUIbHICTh OpTaHiB i ITOCANOBUX OCi0 mepXKaBHOI BUKOHABYOI
CIIy>KOM Ta 3BepHEHb YYACHMKIB BUKOHABUOrO MpPOBaIKeHHs». OTXe
HasBHICTh BKa3aHol 00CTaBUMHHU po3Isimanacs SIK MiacTaBa I MO-
CTAHOBJIEHHSI CYJOM 32 3BEpHEHHSAM CTiryBaya abo Jep>kKaBHOTO BU-
KOHABIIS YXBAJIM PO 3MiHY CNIOCOOY Ta MOPSAKY BUKOHAHHS PillleH-
Hs cyay. LluMu yxBajamMu cyau MpUCYIXKyBajdd 3aMicTb MaiiHa B Ha-
Typi CTITHEHHSI OTO BapTOCTi'.

OpnHak mi3Hime BepxoBuuit Cyn YkpaiHu y CBOili ITOCTaHOBI Bif
25 nmucromama 2015 poky y cmpasi Ne 6-18291c15 BucmoBuB Biac-
HY MpaBOBY TO3MIIiI0 3 JaHOTO MUTAaHHS, 3a3HAYMBIIM, 11O MOHSATTS
«CIOCi0 i MopsAIOK» BUKOHAHHS CYIOBOIO PIllIEHHS MalOTh CIIellialb-
He 3HAuYeHHS, SKe PO3paxoBaHE Ha BUKOHABYE MPOBAIXEHHS. BoHu
O3HayYyalTh BU3HAUYEHY pillleHHSIM CYIOy MOCHiZOBHICTh i 3MiCT BUM-
HEHHsSI BUKOHABUMX il AepkaBHUM BMKOHaBleM. Crioci6 BUKOHAH-
HsI CYIOBOTO pillleHHS — II€ CIOCiO peanizaliii Ta 3MiliCHEHHST CIO-
co0y 3axucTy, BctaHoBjieHoro crarreo 16 LIK Ykpainu. Ilig 3miHO0O
crnocoby BUKOHAHHS PillIeHHS CYAy CJifi pO3yMIiTH BXUTTS CyIOM HO-
BUX 3aXOMiB IJIsS peai3ailii pillleHHS B pa3i HEMOXJIMBOCTI Oro BH-
KOHaHHS Yy CIIOCciO, paHillle BCTAHOBJICHUIA.

Cynu momnepenHix iHCTaHIiM, 3aJ0BOJBHSIOUM 3asIBYy IIPO 3Mi-
Hy criocoOy BMKOHaHHS CYJIOBOTO DIllIEHHS 3 MOBEPHEHHS MaiiHa
(BiZTHOBJIGHHSI CTaHOBUIIA, SIKE iCHYBaJlO OO TMOpPYIIeHHSI — TI. 4 4. 2
ct. 16 LHK Ykpainu) Ha CTATHEHHS MOro BapTOCTi (BigIIKOAYBaHHS
MaitHoBOI mKoau — 11. 8 4. 2 cT. 16 HK Ykpainu) dakTnaHo 3MiHUIN
pillIeHHSI Cyay TO CYTi Ta CaMOCTiiHO 3MiHWJIM CIOCiO 3aXUCTy, Te-
penbavennii crarreo 16 LIK Ykpainn?®.

Ha crorogHiiiHiii JeHb BKa3iBKy PO MOXJUBICTh 3MiHU CITOCO-
Oy ¥ MOpSAKYy BUKOHAHHS CYAOBOTO PilllEHHS Yy pa3i BiICYTHOCTI Y

' Yxeana 3HaM’STHCBKOTO MichbKpalioHHOro cyny KipoBorpaachbkoi o6iacTi Bin
27 BepecHst 2013 poky y crpasi Ne 389/3221/13-u. URL: http://www.reyestr.cou-
rt.gov.ua/Review/33842896; Vxeanra BoromyxiBcbKOro pailoHHOTO Cymny XapKiBCh-
Kol obnacti Big 23 Gepe3ust 2011 poky y cmpasi Ne 2004/6-1/11. URL: http://
www.reyestr.court.gov.ua/Review/14386998; Yxsara CuxiBCbKOTO paiiOHHOTO CYIy
M. JIsBoBa Bin 20.12.2012 poky y cmpasi Ne 1319/10773/2012. URL: http://www.
reyestr.court.gov.ua/Review,/28162296.

% [locmanosa BepxoHoro Cyny Ykpainm Bix 25 nucrtomama 2015 poky y crpasi
Ne 6-182911c15. URL: http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/
BC2DC336CAA76875C2257F0F005A5D27.
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OOpXXHMKa MaliHa, sIKe 3a pillleHHsSIM CyAdy Ma€ OyTu TepeaaHe CTs-
rysauy, mpuopanu sk 3 LITTK Ykpainu, Tak i 3 3akoHy Ykpainu «IIpo
BMKOHAaBYe TIPOBaIKeHHT». OTKe BUPIIIUTHU JaHy TTPOOIeMY IIIIXOM
3MiHM CYIOM CHOCOOY I MOPSIKY BUKOHAHHSI CYAOBOIO PIillIEHHS He
BOAYa€ThCsI MOXJIMBUM.

V 3B’513Ky i3 BUIIIEBKA3aHUM 11I€ OiJIbll HATAJIbHOIO € HEOOXiTHICTh
nosepHeHHs1 Jo HopMmu LIITK Ykpainu, BignmoBimHo 0 sIKOi cyd y pi-
IIEHHi Mpo MPUCYIXEHHSI MalilHa B HATypi MOBUHEH, SKIIO MPO 1
MPOCUTH MO3KMBay, BKa3aTH BapTiCTh MaifHa, 1110 MiUISITaE CTATHEHHIO
3 BiAMOBifaya, SIKIIO MPU BUKOHAHHI PillleHHS MPUCYIKEHOTO Mali-
Ha B HAsIBHOCTI He BUSIBUTHCS. [HaKIlle BiIMOBiZHUII CIIOCIO 3aXUCTY
MpaBa He MOXHAa BBaXKaTH JOCTAaTHBO epeKTUBHUM. ToMy crarTio 265
HITK VYkpaiHu IponoHYEThCS NOMOBHUTU YAaCTUHOIO 14 HACTYIIHOIO
3MicTy: «14. IIpu npucymXeHHi MailHa B HaTypi Cyl Ha BUMOTY IIO-
3MBaya MOBUHEH BKa3aTU B pillleHHi BapTiCTh MaiiHa, IO IijIsirae
CTSTHEHHIO 3 BilNOBigaya, SKIIO MPA BUKOHAHHI PillIEHHS TIPUCY-
JKEHOT0 MaiiHa B HasIBHOCTi HEe BUSIBUTBCSI».

Ho peui, aHajioriyHa HOpMa 3aKpiljieHa MPakKTUYHO Y BCiX IMpo-
lieCyaJIbHUX KoJleKcaX KpaiH KOJIMIIHIX COIO3HUX pecryoik (cT. 222
HITIK Asep6aiimxaHcekoi Pecryomiku, ct. 308 LIIK Pecny6iiku
Binopyce, ct. 134 HIIK Pecny6oniku Bipmenis, ct. 253 HIIK Ipy-
3ii, ct. 226 LIITK Pecny6nikm Kaszaxcran, ct. 246 LITTK Pecrybmiku
Monnosa, ct. 205 HITK Pociiicbkoi @enepauii, ct. 202 LIITK Typ-
kMeHictaHy, cT. 210 IITK Pecny6niku Y30ekucTtaH), a mpakTvKa ii
3aCTOCYBaHHS JTOBOJAUTD ii €(PEKTUBHICTD.

Ile omwH BUI CymOBHMX pillleHb, SIKi TaKOX MAalOTh IEBHiI OCO-
OJIMBOCTI KOHCTPYIOBaHHSI PE30JIIOTMBHOI YaCTUHM, a TOMY TaKOX
MOXYTh OyTH BilHECEHi MO HAHOIO KpMTepiio Kiacudikaliii, e Tak
3BaHi YMOBHI pillleHHS. YMOBHUMM Ha3WBAIOTh TaKi pillleHHS, SIKM-
MM TIpaBO IMO3MBaya BBAXKAETHCS BU3HAHMM TiIBKM 3aJIeXKHO Bil Ha-
CTaHHS (HEHACTaHHsS) MEeBHUX OOCTaBUMH, BUKOHAHHS (HEBUKOHAH-
H$) TIEBHUX [Iiif, a TaKOX, KOJIM MOTO BUKOHAHHS 3aJeXXUTh Bif 3a-
3HAYEHUX YMOB!.

Ax nucaB M. A. [ypBuy, pillleHHsT Ma€ OyTU BiIbBHUM Bill Oydb-
SIKUX YMOB, BiJl IKHX 3aJIEXKUTh BUKOHAHHS pillleHHs. BKIIIoueHHs 10
pillIeHHS MOAIOHMX YMOB BMKJIMKAJIO O HEOOXigHICTh (IIpW 3BEepHEH-
Hi pillleHHS OO0 BUKOHAHHSI) BCTAaHOBIIOBaTH, UM HacTajla Taka yMoO-

' Illmeghan M. M. 1usinpHe TpoliecyanbHe TpaBo Ykpainm. Kuis, 2005. C. 404.
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Ba, Y4 He HacTaja, ISl 4yoro Oyno 6 HeoOXigHe HOBE AOCIiIXKEHHS,

BiIMIOBiMHO, HOBMII PO3IJISAA CIIpaBU CyOoOM abo mepedada Ha pO3CYI

JIep>KaBHOTO BMKOHABILISI TTUTaHb, SIKi HajieXXaTb JIUIIE A0 KOMITETeH-

mii cynmy, 1o Oyjo 0 IMOpyILIeHHSIM 3acaaM 3OiliCHEHHS IIPaBOCYIIs

e cymom'.

BignosinHa 1mo3uilis HapelTi 3HaiIIIa BinoOpaxkeHHsI B YUHHOMY
LABITBHOMY MpollecyaJbHOMY 3aKOHONABCTBI YKpaiHu. Tak, Bigmo-
BimHO 110 4. 6 cT. 265 LIITK Ykpainu BUCHOBOK CyIy IpO 3a10BOJIEH-
HSI TI030BY UM IPO BiAMOBY B I0O30Bi MOBHICTIO 200 YaCTKOBO 100
KOXHOI 3 3asiBJIEHUX BUMOT HE MOXe 3ajIeXKaTH Bill HacTaHHS abo He-
HaCTaHHS TEeBHUX OOCTaBUH (YMOBHE PillIEHHS).

Takum 4yMHOM, 3aJIe3KHO Bill CITOCOOY KOHCTPYIOBAHHSI PE30JIIOTUB-
HOI YaCTUMHU DillleHHSI CYIiB MOXHa IOIUISITA Ha HACTYIHi BUIU:

1) iMIIepaTUBHI pillleHHS — BM3HA4YalOTh €AMHO MOXJIMUBUI CITOCIO 1X
BUKOHAHHS;

2) anpTepHATUBHI pillleHHSI — Ile pillleHHs, SIKUM BiAIoBiga4y 30-
0OB’A3YETHCS BUMHUTHU KiJlbKa PiBHO3HAYHMX Niii Ha BUOip. Bu-
KOHAHHS BilmoBimaueM Oydb-sSIKOTO 3 BU3HAYECHUX Y PIillICHHI ajb-
TepHATUBHUX CMOCODIB € HaJeXXHUM BUKOHAHHAM pilieHHs. [Tpa-
BO BMOOPY TOI'O YM iHILIOTO CHOCOOY BUKOHAHHS pillleHHS, 3a 3a-
raJbHUM IMpaBUJIOM, HaJeXWUThb BiAIOBimauy;

3) (axkynbTaTUBHI pillIeHHS — 1I¢ pillleHHs, 3a SKUM BilmoBigay mo-
BUHEH BYMHUTU NEBHI Aii, i Juile y pa3i 00’€KTMBHOI HEMOX-
JIMBOCTI BUKOHATH PillleHHSI B OCHOBHMIA CIOCiO, BiaMmoBimayd 30-
0OB’SI3y€EThbCSl BUKOHATU Ha 3aMiHy OCHOBHOI iHIIY [il0;

4) yMOBHi pillleHHsI — 1I¢ pillleHHsI, IKMMU TpaBO Mo3uBavya BBa-
XKAEThCS BU3HAHMM TiIbKM 3aJIEXKHO Bill HacTaHHS (HEHACTaHHS)
MeBHUX OOCTaBMH, BUKOHAHHS (HEBMKOHAHHS) IEBHUX [Iiil, a Ta-
KOX, KOJIM WOro BUKOHAHHS 3aJIEXKUTh Bill 3a3HAYEHUX YMOB.
IHuBinbHe mpoliecyajibHe 3aKOHOMABCTBO YKpaiHU Ta CyaoBa Mpak-

TUKA y LIMBUIbHUX CIIpaBax Ha CHOTOMHIIIIHINA J€Hb BU3HAIOTb MOXJIN-

BICTb YXBaJICHHSI YKPAIHCbKMMM CyJaMU JIAIIE iMIIEpaTUBHUX PilllCHb.
K Big3HAYa€eThCS B IOPUAWYHIN JiTepatypi, B HiMmeduuHi pimeH-

HSI CYiB MONIJISIOTh HA KOHTPAAMKTOPHi, TOOTO Ti, 1110 3aCHOBaHi Ha

3MarajbHOMY TIpolieci, 1110 BigOyBcCsl 3a y4yacTi 000X CTOpiH, Ta 6e3-

CIipHi, TOOTO pillIeHHSI, OCHOBaHI Ha IIPOIIEeCi 3a y4acTIO OIHI€El i3

' Cosemckuii TpaxxgaHcKuil Tiporecc: y4yeOHMK / mon pen. M. A. IypBuya. Mo-
ckBa, 1975. C. 197.
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CTOpiH (3a04YHi pillleHHs, PillleHHs, 110 TPYHTYIOTbCSI Ha BiIMOBI IO-
3MBava BiJ MO30BYy a00 BU3HAHHI MO30BY BiamoBimauem)'.

LITK Vkpainm Takox po3pi3HSIE 3a09Hi pillleHHS, TOOTO Ti, IO
YXBaJIIOIOTHCS 3a BiICYTHOCTI BiIIoBigaya B CyOOBOMY 3acimaHHi, pi-
IIEHHSI, 110 YXBAJIIOIOTbCS CYIOM B 3MarajbHOMY IIpOIIECi 3a yya-
cTi 000X CTOpiH, Ta pillIEHHS, 1[0 YXBaJIOIOTHCSA CYyIOM Ha MiacTa-
Bi BM3HaHHS 1M030BY BiamosimaueM. KoxXeH 3 IMX pi3HOBUIIB Cy-
JIOBUX PIllIEHb BiIpi3HSIETHCS 3a 3MiCTOM, MOPSIAKOM YXBaJICHHS Ta
OCKapKeHHS.

Kpurepiem knacudikailii B JaHOMy BUIIaJKy € CTYIiHb peaiizallii
MPUHIMIY 3MarajJbHOCTi CTOPiH MPU PO3TJsIi CIpaBu Ta yXBaJeHHi
pimenHa. JlaHa kinacudikalisg € IpUUHITHOIO JUIIE CTOCOBHO pi-
LIeHb, SKi YXBaJIIOIOTHCS B MO30BHOMY MPOBaIXEHHi, OCKiJIbKHU 3a-
OYHUI pO3IJISiA CpaBU — lie Ipoleaypa, 1o 3MiMCHIOEThCS JIMIIE
IIOI0 CIIPaB MO30BHOTO MPOBAKEHHS, TaK CaMO SIK i YXBaJIEHHS pi-
IIEHHS Ha TiACTaBi BU3HAHHS TMO30BY BiAIIOBiZaYeM MOXJIMBE JIWIIIE
y clpaBax MO30BHOIO IMPOBaIKEHHSI.

3BUYAliHOIO CTAHIAPTHOIO CUTYAIli€I0 € YXBAJEHHSI CYIOM DillleH-
HSI B pe3yJibTaTi po3rjisiiy CIipaBu B 3MarajbHOMY IpoOlieci 3a aKTUB-
HOI y4acTi 000X cTOpiH cropy. Take pillleHHsI IPpUAMAETHCA CYyIOM 3
ypaxyBaHHSM IIO3MIIil KOXHOI CTOPOHU, OCKIJIBKU CYJ KOPCTKO IIO-
TPUMY€EThCS BUMoOru audiatur et altera pars (J1aT. HaJIeXKUTh BUCIIyXa-
™ ¥ iHmy cropoHy). CaMe Take pillleHHS peaji3ye IMPUHLMI 3Ma-
raJbHOCTI HaNOiMBIIOW Mipolo.

Buknukae 3amnepedeHHsS 3alpolOHOBaHAa Ha3Ba TaKMX pillleHb
«KOHTpaaAuKTOpHi». KoHTpagukTopHUil (J1aT. contradictorius, Bif co-
ntradico — cynepeuy) o3Havae cyrepeuiuBuii. KoHTpagukTopHi cy-
JDKEHHSI — TIPOTWIEXKHI B3aEMOBUKITIOUAIOYUi CYIKEHHS, OJJHE 3 SIKUX
€ 3arajbHOCTBEPJHE, JAPYre — 4YacTKOBO3alepeuHe; OHE iCTUHHE,
apyre — xubHe?. KOHTpaauKTOpHi pillleHHs, K i KOHTPaIuKTOp-
Hi CY’KEHHS, MalOTh CKJIaIaTu Mapy, OJHE 3 SIKUX 3allepeyye iHIIeE.
ToMy KOHTPpaAMKTOPHUMHU € MO3WUIIiI CTOPIH Y CMOpi, OMHAK TaKUM
HE MOXe OyTM pillleHHSI cymy. ¥ 3B’SI3Ky 3 THUM, IO CaM¢ y 3Marajib-

! Bacuaves C. B. TlopiBHsUIBHUI IIUBUIbHME TIpollec: minpydHuk. Kwuis, 2015.
C. 186; Zaemsan A. I. TpaxmaHckoe ImpolueccyaabHoe mpaBo Iepmanun. Mocksa,
2000. C. 162—166; 3dpox O. H. IpaxkmaHcKuil Tpoliecc 3apyOeXkHBIX CTpaH: Kypc
Jlekumit: yue6. mocobue. Munck, 2004. C. 135.

2 Cnosnuk iHIoMOBHUX ciiB / 3a pen. O. C. MenbHuuyka. URL: http://slovop-
edia.org.ua/42/53402/284439.html.
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HOMY TIpPOLIEeCi YXBAIIOEThCS TEpeBaKHa OIBIIICTb CYNOBHUX pilllcHb,
iX MOXHa Ha3BaTW 3BUYAHHUMMU.

3aoyHe pillleHHS Cydy sBjsiE OO0 KiHILIEBUM pe3yabTaT 3a04HO-
ro pO3IJIsIAy CIpaBH, KWl MPOBOAUTHLCS 3a BIACYTHOCTI BiAIloBigaya
B CyIOBOMY 3acCiJaHHi.

BignosinHo g0 4. 1 cT. 280 IIITK YKkpainu cyn Moxke yxXBaJUTH 3a-
OYHe pillleHHs Ha ITiJICTaBi HasBHUX y CIIpaBi JOKa3iB 3a OJHOYACHO-
ro iCHyBaHHSI TaKUX YMOB:

1) BimmoBimay HaJeXXHMM YMHOM ITOBiIOMJICHUWI IIpO AaTy, 4ac i Mic-
1Ie CyIOBOTO 3acCilaHHS;

2) BimmoBimau He 3’SIBUBCS B CYIOBE 3acimaHHS 03 MOBaXKHMX IIPH-
yyH a00 0e3 MOBimOMJIEHHS MPUYMH;

3) BimmoBimay He I0JAaB Bil3UB;

4) mo3uBay He 3amepevyye IMPOTU TaKOTO BUPIIIEHHS CIIPaBU.

VY pa3zi yyacTti y crnpaBi KiJbKOX BiAMOBigadiB 3a04HUI PO3IJIs
CMpaBd MOXJIMBUIA Y BUIIAAKy HESIBKM B CYHOBE 3acigaHHs BCiX Bil-
MoBimayiB.

Taxkuii MOPSAOK yXBaJIeHHSI HE MOXe He MO3HAUYUTHCh Ha 3MiCTi
3a09YHOTO pilleHHs. B omMcoBiil YacTUHI 3a09HOTO PillIeHHSI CYyI BU-
KJIafa€ JIMIIe CTUCIMI BUKJIAMN IO3UIIii Mo31Bava, HE BKa3ylO4u CYThb
3arepeyeHb BilMoBigaya, OCKiJIbKM MPO HAsIBHICTb TaKWX 3arepeyeHb
Ta iX XapakTep cyny HeBimomo. TakoxX B 1Iiii YaCcTMHI 3a3HAYa€ThCS
Mpo Te, 10 CYAOM MpH3HAYaBCs 3a0YHUI pO3IJIsi clipaBU. MOTUBY-
BaJIbHA YaCTHMHA 3a0YHOTO PillleHHSI TaKOX Ma€ MEeBHUM YMHOM OI-
HOOIYHUI XapakTep, OCKiJIbKMW B Hill CyJ Haga€ OLIIHKY JIMILE ap-
ryMeHTaM Ta JoKa3aM Io3uBauya. B pe3osioTUBHill YacTHMHiI 3a04HOTO
pillleHHSI BKa3YEThCSI CTPOK i MOPSIIOK MOMAHHS 3asBH IIPO HOro Ie-
persi.

Oco0auBUI MOPSIIOK OCKAp>KeHHSI 3a0YHOTO PillleHHS BiAMOBi-
JlayeM — TaKoX BiIMiHHa puca JaHOTO BUIY CYJAOBMUX pillleHb. 3a-
OYHE pillIEeHHSI MOXe OyTH IeperissHyTe CyAoM, 10 MOro yXBajiuB,
3a MHUCHMOBOIO 3asIBOIO BiAmoBimaua. 3asiBy Mpo Tepersi 3a04HOTO
pillleHHsI MOXe OyTH MOJaHO MPOTATOM TPUALSATU THIB 3 JHS MOro
MPOTOJIONIEHHSI. YYaCHUK CIpaBU, SIKOMY IMOBHE 3a04YHE pillleHHS
cymy He OyJIo BpydeHe y ASHb MOTO IIPOTOJIOIIEHHSI, Ma€ IIpaBO Ha
MMOHOBJICHHSI IIPOMNYIIEHOr0 CTPOKY Ha MOAAHHS 3asBM IIPO MOTO Ie-
perjsim — sKIIO Taka 3asiBa IofaHa MpOTSTOM ABAIALSITU OHIB 3 THS
BPYYEHHS IOMy IOBHOI'O 3a04YHOIO PIIIEHHS CY.Y.

6 ULBIABHOMY HPOU

a—H-0518Jsan

yOo6tp

Po30in 2. Piwenns cydy y yusineriii cnpasi 167

3aoyHe pillleHHS ITiIJIATae cKacyBaHHIO, SIKIIO CyJOM Oyae BCTa-
HOBJICHO, 1110 BiATIOBiZa4y He 3’SIBUBCS B CyIOBe 3acigaHHs Ta (a00) He
MMOBIZOMMB IIPO IMPUYMHU HESIBKM, a TaKOX He IOAaB BiI3WB Ha IIO-
30BHY 3asIBy 3 MOBaXXHUX IIPUYMH, i TOKA3M, HA SIKi BiH ITOCUJIAETHCS,
MalOTh iCTOTHE 3HAY€HHS IJIs MPaBUJIBHOIO BUPIllIEHHS CIIpaBU.

Sximo K 3asiBa mpo MeperJsi 3a04HOro pillleHHsI He Oyjia 3aI10BO-
JIeHa CyJoM, BiIlOBigay HaIiJIIETbCS MpaBOM amessiliiiHOro ockap-
JKEHHSI 3a04YHOTO pillleHHS. Y IIbOMY pa3i CTPOK Ha amessiiiiHe
OCKap:KeHHS pillleHHsI MMOYMHAE BiIpaXoByBaTUCS 3 JaTU MOCTAHOB-
JICHHSI YXBajJy MpO 3aJMILEeHHS 3asiBU TPO Tepersisii 3a04HOro pi-
IIeHHsI Oe3 3aJ0BOJICHHSI.

OpHak He cJlif AyMaTu, 110 3a04Hi PillleHHS 3aBXIW yXBaJIOIOTh-
cs Ha KOpUCTh mo3uBadviB. Ilompu Te, 110 MO3UlIi0 MTO3KMBaya B Cy-
JIOBOMY 3acilaHHi HIXTO He 3alepeuyyBaB, JaHa MO3UIIisI MOXe 31a-
TUCS Cyly CIa0KO10, HEIOCTaTHBO OOIPYHTOBAHOIO, HE ITiIKPIiIlJIEHOIO
HaJeXHUMU, JOMYCTUMUMHU Ta JOCTATHIMM IOKa3aMu, y 3B’SI3KY i3
YUM CyJ MOXE€ YXBAJIUTU 3a04YHE PillIEeHHSI MPO BiAMOBY B IO30BI.

Tak, Hanpuxian, TonociiBcbkuil paiionHuii cyn Mmicta Kmesa, po3-
[JISTHYBILIM Y BiIKPUTOMY CyIOBOMY 3acCillaHHi 3a BiZICYTHOCTI BiIIoBigaua
MBUIBHY cripaBy 3a mo30BoM OCOBA 1 no OCOBA 2 mpo CcTarHeHHs
MaifHOBOI IIIKOAM, YXBaJXB 3a0YHE PillIEHHSI MPO BiAMOBY B MO30Bi.

VY cBoeMy pillleHHi cya BiI3HAUYMB, 11O B XOMAi CYAOBOTO PO3IJIsLy
CIpaBM MO3MBavYeM He OyJ0 HaJdaHO Cydy >KOAHOIO J0Ka3y MIpo Te,
IO 1ii, Ha sKi BKa3ye Io3MBay, Maau Micle. 2KOgHUX aKTiB LI0OA0
MOIIKOMXEHHSI MaliHa IMo3MBadya HaJaHO He OyJI0 Ta B XO[di CyJIOBOrO
po3TIsiay Oyab-SIKUX JOKa3iB Ha MiATBEPIKEHHSI TaKUX OOCTaBUH Cy-
oM 3100yTO HE OyIIO.

Ha ocHOBi moBHO i BceOiYHO 3’SICOBAaHMX OOCTAaBMH, Ha SIKi TTOCH-
JIAJINCh CTOPOHU $IK Ha IIiACTaBy CBOIX BMMOT i 3amepedyeHb, MiATBEep-
JDKEHUX JoKa3aMu, JOCTIIKEHUMM B CyJOBOMY 3acCilaHHi, OLliIHMBIIA
iX HaJIEXXHICTh, TOIMYCTUMICTb, JOCTOBIPHICTb, a TaKOX AOCTATHICTh i
B3a€EMHUI 3B’SI30K Y iX CYKYITHOCTi, BCTAHOBMBILU TPaBOBiTHOCUHH,
sIKi BUILJIMBAIOTh i3 BCTAHOBJIEHUX OOCTaBMH, Ta MPaBOBi HOPMMU, SIKi
MiJISITal0Th 3aCTOCYBAHHIO IO 1IMX MPaBOBIIHOCUH, Cyl AiMIIOB BUC-
HOBKY IIpO HEOOXiTHICTh BiIMOBUTH B 3aJOBOJICHHI MO30BY'.

! Baoune pimenns TonociiBcbkoro paitoHHoro cyny M. Kuesa Bim 17 cepmHs
2016 poky y cmopai Ne 752/527/16-u. URL: http://www.reyestr.court.gov.ua/Re-
view/59746489.
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Bin 3a04HOTO pillIeHHST HEOOXIMHO BiIPi3HSTU TOBTOPHE 3a04YHE
pillIeHHS, SIKE YXBaJIIOEThCS CYIOM MiC/Isl CKacyBaHHsI MEPBICHOTO 3a-
OYHOTO pillleHHS Ta 3a YMOBM HESBKM BIIIIOBigadya Bxe ITiJ 4ac HO-
BOTO po3mIsiay cipaBu. I1oBTOpHE 3a04He pillleHHsI MO3MBa4 Ta Bif-
MOBia4 MOXYTh OCKAP>XXWTHU B 3arajibHOMY TMOPSIAKY, BCTAHOBJIEHOMY
LITK Ykpainu.

Tpetiit BUI pillleHb cyay — ILe¢ O€3CHipHi pilleHHs. Y LuX pi-
IIEHHSIX OibIIOI0 MipOI0 MPOSBISETHCI HE CTIIBKM 3MarajibHiCTh,
SIK IUCTIO3UTUBHICTb CyTOBOTO PO3IJIsiAy. 3MarajabHiCTh MOPOIKYETh-
Csl CIIOpOM, a JIaHi pillleHHSI YXBaJIOIOThCS CyAaMM Ha MiACTaBi BU-
3HaHHS TO30BY BilMIOBiJayeM 3a YMOBM, 1110 Take BU3HAHHS HE Cy-
MepeYnTh 3aKOHY, HE IIOPYIIy€E IpaBa, CBOOOAM YU iHTEpPEeCHU iHIINX
oci0 (ToOTo 3a (paKTUYHOI BiICYTHOCTI cIopy Mix cropoHamu). Oco-
OJIMBICTIO 3MICTY TaKUX pillleHb € Te, 110 Y MOTUBYBaJIbHIlA YaCTUHI
pillIeHHSI CyA MOXE BKa3aTW JIMILE NMPO BU3HAHHS MO30BYy Ta IMpPU-
WHATTA ¥ioro cynoM (a63. 6 1. 11 mocranoBu Ilienymy BepxoBHoro
Cyny VYkpainu Bim 18.12.2009 poky Ne 14 «IIpo cynoBe pillleHHS y
LIMBiIBHIN cripaBi»). [Topsimok ockapXeHHsI TakKux pillleHb 3BUYali-
HUI, OOHAK Yy 3B’SI3Ky 3 TUM, 110 O€3CITipHi pIillIEHHS YXBaJIOIOThCS
BHACJIIZJOK BM3HAHHS ITO30BY BilNOBimadyeM, TaKi pillleHHS, SIK IIpa-
BWJIO, HE OCKapXYIOThCH.

TakuM 4MHOM, 3a CTyIeHeM peajlizallil IPpUHIIUITY 3MarajbHOCTI
CTOpPiH MpPU PO3TJISIAiI CIIpaBU Ta YXBaJIeHHI pillleHHS pIillIeHHS Cyay
MOJiNSIOTBCSA HAa TPU BUAM:

1) 3BUYaiiHi pillleHHsI cyly — 1ie pillleHHs, yXBaJleHi CylIoM B pe-
3yJIbTaTi PO3TJIsANY CIpaBUd B 3MarajbHOMY Ipolieci 3a aKTMBHOI
y4acti 000X cTopiH criopy. Take pillleHHSI IIPUIIMAETLCSI CyIOM
3 ypaxyBaHHSIM MO3MUIIil KOXHOI CTOPOHM Ta € pe3yJIbTaTOM BU-
pillIEHHS CYIOM IOPUAMYHOIO CIIOpPY, 1110 BUHUK MiX CTOPOHAMHU.
CaMme Take pillleHHsI peajlizye HNPUHIMII 3MarajbHOCTI HailOuIb-
11010 MipOlo;

2) 3a04Hi pillleHHS Cyay SIBJISIOTh COOOI0 KiHIIEBUM pe3ysbTaT 3a-
OYHOI'O PO3IJISIAY CIpaBM, SIKUM MPOBOAUTHCS 3a BiICYTHOCTI Bij-
MoBifaya B CyA0OBOMY 3acigaHHi. BiAcyTHicTb 3MarajibHOCTi B na-
HOMY BUIIalIKy MOPOJKEHa TUM, 110 Cydy HE BioMa MO3Ullis Of-
Hi€l 3 CTOpIH y cHopi;

3) GescmipHi pillleHHS cyny — i€ PillleHHS, SIKi YXBaIIOIOThCS CY-
laMM Ha MiACTaBi BU3HAHHS IO30BY BiAmnoBimayeM. BincyTHicTb
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3MarajbHOCTi B JaHOMY BUMAAKy MOB’s13aHa 3 (paKTUYHOIO Bil-

CYTHICTIO CIIOpY MiX CTOpOHAMMU.

C. B. BacusibeB TIpOIOHY€E TMOAISATH PillIEHHS Cydy 3a KpUTEpieEM
cy0’eKTa yXBaJIeHHs pIllIEHHS Ha: a) pillleHHS OJHOOCOOOBOTO CYIIi;
0) pillleHHs KoJeriaibHOro cynmy'.

Cama nmaHa kjacugikallis Ma€ MpaBo Ha iCHYBaHHS, OCKJIbBKU IO-
PSIOK YXBaJ€HHS PILIEHHS CYIJIEI0 OJHOOCOOOBO Ta KOJIETIEIO CYI-
JIiB BiIpi3HSIETHCS.

[IuTaHHS, 1O BUHUKAIOTh Mid 4ac KOJEriaJlbHOro po3MIsiay CIpa-
BU CyJIOM, BUPIILIYIOTBCSI OLIBIIICTIO rol0CiB cyamiB. [ooByrounii ro-
JIOCYE OCTaHHIM.

IIpu yxBayieHHi pillleHHS 3 KOXHOTO IMUTAHHS XOIEH i3 CYIIiB He
Ma€ IIpaBa YTPMMYBATUCS Bill TOJOCYBaHHS Ta IIAMMCAHHS PillIEHHS
gy yxBanu. Cymai He MaroTh IIpaBa PO3TOJIOLIYBaTU MipKyBaHHS, IO
OyJIM BUCJIOBJICHI Yy Hapagyiil KiMHaTi.

Cynasi, He 3roAHUI 3 PillleHHSIM, MOXe MMChbMOBO BUKJIACTU CBOIO
okpemy ayMKy. IIpo HasgBHiCTb OKpeMOi AYMKHU IOBiZOMISIIOThCS
YYaCHUKM CIIpaBU 03 OroJIOIIeHHS ii 3MICTy B CyJOBOMY 3acCiJaHHi.
OxpeMa ayMKa NPUETHYETHCS IO CIPaBU i € BIIKPUTOIO IJIS O3HA-
romaeHHs (ct. 35 HIIK VYkpainm).

Buknukae 3ayBaxkeHHs Juile (OPMYIIOBaHHS IIiACTaBU JaHOI
Kknacudikanii. HesanexxHo Big Toro, B SKoMy CKjaaii cyay OyJIo yxBa-
JIEHE pIillIEeHHS, CY0’€KTOM MOIo yXBaJIeHHS 3aBXIM Oyme cyn. Tomy
OJIbII KOPEKTHUM BOAya€eThbCsl 3OiMCHEHHS IOy pillleHb Cyay 3a
KPUTEPIEM CKJIaay Cydy, B SKOMY BOHO OYyJIO yXBajeHe.

Bzarani MOXJIMBICTb yXBaJleHHSI pillleHHSI KoOJerialbHUM CKJa-
JIIOM Cymy IIpSIMO IIepea0adacThCcs JUIIE y I'SITU KaTeropisx cIpaB
OKpEMOTO MHpOBaIKeHHs (PO OOMEXXEHHS LUBLIBHOI Mi€3JaTHOCTI
¢izuyHOi 0cobu, BU3HAHHS (Pi3MUYHOI OCOOM HEmie3JaTHOMI Ta IMO-
HOBJICHHSI LIUBiIbHOI Ii€3JaTHOCTI (pi3MyHOI 0CcOOM; NMPO BU3HAHHS
¢i3nyHOi 0cOOM 0E3BiCHO BiICYTHHOIO UM OTOJIOLICHHS Ii TIOMEPJIOIO;
PO YCUHOBJIEHHS; PO HaJaHHSI 0CO0i MCUXiaTpU4YHOI JOMOMOTU B
MPUMYCOBOMY TTOPSIAKY; MPO TPUMYCOBY TOCTHiTadi3alilo A0 Mpo-
TUTYOEpKYJILO3HOTO 3aKijany). Bka3aHi cripaBu po3misimaloThCsl KO-
JIETi€IO CYIOOIB y CKJIaAi OMHOTO CYIIi i ABOX HNPUCSKHUX. B iHIIMX
BUIIAAKaX KOJIETiaJIbHUIA PO3IJISLI CIIpaB CYAOM IIE€pIIOl iHCTaHIIiI Ta,

! Bacunves C. B. Ipaxmanckmii mporecc: ydyebd. mocoOue. Xapbko, 2006.
C.297.
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BiITTOBITHO, YXBaJIEHHS PIillIEHHSI KOJIETIE€IO CYIAiB MOXJIUBI JIUIIE Y
BUITIaJKax, SIKIIO CyIIs Y MiATOTOBUOMY 3aCilaHHi 3a BJIACHOIO iHilli-
aTUBOIO 200 3a KJIOMOTAaHHSM YYaCHUKa CIIpaBU BUPILIUTL MUTAHHS
Mpo KoJieTiaibHUi po3misaa cnpaBu (4. 10 cr. 34, m. 18 4.2 ct1. 197
LIIK VYkpainn).

PimueHHs cyny y mo30BHOMY MPOBAIXKEHHI TaKOX MOXHa KJacu-
dikyBaTu 3a BUAAMU MaTepiaJibHO-TIPABOBUX BiIHOCHH, SIKi € Mpel-
METOM CITOpY i, BIiAIOBIAHO, MPEIMETOM CYIOBOro pimeHHs. Tak, Ha
MPaKTUIli YaCTO BUIUISIOTh PIlIEHHS MO IUBUTBHUX, TPYAOBUX, XKUT-
JIOBUX, CiMEWHUX, 3eMeJIbHUX cropax Toio. KoxeH i3 1ux BuaiB pi-
IIeHb Cyly Ma€ CBOi OCOOJMBOCTI MPU TOMY, 3BiCHO, 1110 BCi BOHU
MMIKOpeHI eAVMHUM 3arajbHUM IpaBuiiaM. JlaHuii momin Hagae MOXK-
JIMBICTh 3MiICHIOBAaTU y3araJlbHEHHS CYIOBOI IMPAaKTUKU B Pi3HUX Ka-
TEeropisiX UMBIIBHUX CIIpaB.

Ha npakTuiii Hepigko 3a MMOBHOTOIO BUKJIAACHHSI TEKCTY PillIEHHS
(3aJIexXxHO BiJ HAsIBHOCTI B TEKCTi pillIeHHSI CyAy MOTUBYBaJbHOI Ya-
CTMHM) iX MOMAINSIIOTh HAa NBa BUAU: KOPOTKE pillleHHsS Ta MOTUBO-
BaHe (MoBHe) pimeHHs. HeoOXigHiCTh croyaTKy cKjagaTh KOPOTKE
pilieHHs (pe30JIollilo), a Julle TOTiM, yepe3 AesIKWil yac, — TIo-
BHe (MOTHMBOBaHe) pillleHHs Oyno mependadeHo e y ctT. 704 Cra-
TYTY LIMBUIBHOIO cymouuHcTBa Pociiicekoi immepii'. He nuBisiumch
Ha Te, 110 KOPOTKE Ta MOTHMBOBAaHE PilllEHHS CKJIaJaloTbCd K NBa
OKPEMHUX TMPOLECYATbHUX TOKYMEHTH, BOHU HE € IBOMa Pi3HUMU pi-
IIIEHHSIMU B ONHil cripaBi. MoTUBOBaHEe pilllecHHS BiAITOBIZHO OO BU-
mor LITK Ykpainu ckiagaeTbcsl y KOXHINM cripaBi, e MPOroJioiryBa-
JIOCSl KOPOTKeE PillleHHsI, i € Moro OuIbI pO3JIOTUM BapiaHTOM. Jluiie
3 2001 mo 2005 pik LITK VkpaiHu no3BOJSIB cyldaM 3ajMlIaTd B Ma-
Tepiajax cIpaBU TiIbKM KOPOTKE PillleHHSI, a MOTMBOBAHE PillleHHS
CKJIafajiocsl BUKJIIOUHO 3a KJIOTIOTAHHSM YYAaCHUKIB CIIpaBU, SKIIO
BOHM Oaxkanu ioro ockapxutu. OmHaK B OyIb-sIKOMY BUMNAAKy KO-
pPOTKE Ta MOTUBOBAaHE PIillIEHHS — 1€ OIHE I Te caMe PillIeHHS CYyMy,
sIKe CIMOYaTKy BUKJIAJAEThCSl B CKOPOUEHOMY BUTJIsIAi (BCTyIHA Ta pe-
30JII0TMBHA YAaCTMHM), a Ti3Hillle — MOBHICTIO.

! Yemaeé TpaxmaHCKOIO CYHONPOM3BOACTBA (MO0 O(DUUMAIBHOMY HW3IAHUIO
1914 ) ¢ npuioxeHueMm ajnchaBUTHOTO MPEAMETHOrO yKasaTelsis, B BUIE KOH-
crekra, cocrapieHHoro mpuc. mnos. I. B. beprroasarom. Mocksa, 1915. C. 151.
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2.4. BnacTuBoCTi pilieHHs cyny,
10 Habpayio 3aKOHHOI CHUIH

BinnoigHo mo 4. 1 ct. 273 HIIK VYkpainu pimieHHs1 cyny HaOu-
pa€ 3aKOHHOI CWJIM IIicJIsl 3aKiHYEHHSI CTPOKY NOJAaHHS ameJIsiiiii-
HOI cKaprv BciMa ydyacHMKaMU CIpPaBH, SIKIIO anessliiiHy cKapry He
OyJIO moAaHo.

BignoBimHo mo 4.1 ct. 354 ILIIIK VYkpainu amensiuiiiHa ckapra
Ha pillleHHsI Cyay MOAAETHCS MPOTATOM TPUALSTU AHIB, 3 IHS HOro
IIPOTOJIOIIEeHHS. SIKIIIO B CyIOBOMY 3acifaHHi OyJIO OrOJIOIIEHO JIMIIIEe
BCTYITHY Ta Pe30JII0TUBHY YaCTUHM CYIOBOTIO pillleHHs abo y pa3i po3-
JISIAY crpaBy (BUpPIlllEeHHSI IMUTaHHS) 0e3 MOBiIOMIECHHS (BUKIIMKY)
YYaCHUKIB CIIPaBU, 3a3HAYCHUI CTPOK OOYMCIIIOETHCS 3 JHS CKJa-
JIEHHSI TIOBHOTO CYJOBOTO PillIEHHSI.

Y pasi nmomaHHS anesdUiiiHOI CKapru pillleHHS, SKIIO WOro He
cKacoBaHO, HaOMpa€e 3aKOHHOI CUJIM TIiCJISI TIOBEPHEHHS aIleJIsIiiii-
HO1 CKapru, BiIMOBM y BiIKPUTTi UM 3aKPUTTS amnessuiiHOTO Mpo-
BaIKeHHsSI a00 MPUIHATTS IIOCTAHOBU CyIy amessIiiiiHOI iHCTaHIIi 3a
HacjigkaMu anesniliHoro neperysaay (4. 2 cr. 273 HIIK Ykpainm).

ToOTO SIKIIO MPOTIroM TPUALSATH OHIB 3 OHS IPOTOJIOLICHHS pi-
IeHHs (a y BUMMNAAKYy IMPOTOJIOIIEHHS JMIIE BCTYMHOI Ta PE30JIto-
TUBHOI YaCTMHM — 3 MOMEHTY CKJIaJIeHHSI ITOBHOTO DillleHHs) are-
JISILifiHY cKapry Ha HbOTO He OyJIo MOJaHO, Take pillleHHsI HaOupae
3aKOHHOI CWJIM. SIKIIIO MPOTSITOM BKa3aHOI'O CTPOKY pillleHHsT OyJI0
ocKapxeHe B alefisaliiiHoMy TOpPsSIIKY, BOHO Habupa€e 3aKOHHOI CUJIU
ITiCJIST TTIOCTAHOBJIEHHS CYIOM amesIsILiiiHOI iHCTaHIIil yXBalIu IIPO I10-
BEpPHEHHS aleIsILiiiHOI CKapru, BiIMOBHU Y BiIKPUTTI YK 3aKpUTTS
anessiuiiHoro MpoBaaXeHHS a00 MPUUHATTI MOCTAHOBMU Cyly are-
JIIUiHOI iHCTaHLii Mpo 3aJMILIEeHHS CYJIOBOTO pillleHHSI 0e3 3MiH,
a ckapru 6e3 3aJJ0BOJIEHHS.

3 MOMEHTY yXBaJIeHHs PillIeHHSI Cyly 3aKiHUYETbCSI CYAOBUI PO3-
[JISIA TIEBHOI LIMBUIBHOI CIIpaBM B CyIi Ieplloi iHcTaHLii. OTXe cam
(hakT yxBajieHHSI pillleHHS Cyly € HOpUIAMYHUM (PakTOM MpoLecy-
aJIbHOTO MpaBa, 110 CIPUYMHSIE 3aKiHUYEHHS CylOBOTO PO3MJISAY LIM-
BinbHOI cnpaBu. OgHak Take pillleHHS MOKM Ille¢ He BUKOHYE CBOEI
IHAYBIAYyaJIbHO-PETYJII0I0401 (DYHKIIil. AKTOM iHAWBiTyaJIbHO-IIPaBO-
BOI'O peryjloBaHHS MaTepiaJlbHUX MPaBOBITHOCHUH CTOpiH pillIeHHS
Cyly CTa€ JIMIE MicJisi HaOpaHHS HUM 3aKOHHOI CUJIM.
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To6To MOMEHT HaOpaHHS PIlIEHHSIM 3aKOHHOI CWJIA — II€ TOU
MOMEHT, 3 SIKOTO pillleHHSI PO3MOYMHAE YMHUTU CBili peryaornduit
BIJIMB Ha MarepiajbHi MpaBOBiTHOCUHU, 110 OyJIU MPEAMETOM CY-
JIOBOTO PO3IJISIAY.

OpHak He cllig AymaTy, 11O 1i MpaBOBi HACHiAKM BJIACTUBI 3a-
KOHHIlt cui pillleHHs i He BJIaCTUBI caMOMY pillleHHIO, HEMOB OU 1ie
pi3Hi, caMOCTiliHi sIBUIIIA.

IlikaBolo B MaHOMY KOHTEKCTi € Touka 30py A. X. IoibMcTeHa,
SIKUI HE3MiHHiCTh, HECIPOCTOBHICTb, OOOB’SI3KOBICTh, peayizoBa-
HiCTb, BUKJIIOUHICTb Ta iCTUHHICTb Ha3WBaB OPUAMYHUMM HaCiIKa-
MU CaMOTO PillIeHHS CYAy Ta XOPCTKO He IPUB’SI3yBaB iX 0 3aKOHHOI
cunu pimeHHs. A. X. [olbMCcTeH BKa3yBaB Ha MEBHY ITOCIiTOBHICTb Y
HacTaHHI 3a3HaYeHUX e(eKTiB CydOBOrO pillleHHS: CIOYaTKy HacTa€
HEe3MiHHICTh, MOTIM BiZHOCHA HECIIPOCTOBHICTh, sIKa TATHE 32 CODOIO
000B’SI3KOBICTb, peali30BaHiCTh, BUKJIIOYHICTh Ta iCTUHHICTD i, Ha-
caMKiHellb, — a0COJII0THA HECIIPOCTOBHICTh. | nuIlle 3 MOMEHTY Bil-
HOCHOiI HECMPOCTOBHOCTI, Ha IyMKY BUYE€HOTrO, pillleHHsI HaOupae 3a-
KOHHOI cvmm'.

JaHa Touka 30py He 3Hailluia 6araTo IMOCJIiTOBHUKIB, X04a IMeB-
HE pallioHaJIbHE 3€pHO B Hiil mpUCYTHE. JliliCHO, BUKJIIOYHICTb, HE-
CIIPOCTOBHICTh, HE3MiHHICTb, MPEIOANIIiaIbHICTh, 000B’I3KOBICTh Ta
peali3oBaHiCTh iMAHEHTHO BJIACTUBI caMOMY pIllIEHHIO SIK aKTy Ipa-
BOCY/IsI, OMHAK O MOMEHTY HaOpaHHs pIillIEHHSIM 3aKOHHOI CUJIM BCi
BOHU (KpiM HE3MIiHHOCTI Ta y JAESIKUX BUIAIKaX — pPeayi30BaHOCTI)
He JiloTb, HAalal0UM TUM CaMMM MOXJIMBICTh YYaCHUKaM IpOLIeCy pe-
aJli3yBaTU CBOE TpaBO Ha arefisliiiHe OCKap>KeHHS pillleHHS.

PitueHHs cyny MoxHa MOPiBHATU 3 JliKamMu. AK JiKU CIIpUYUHS-
[OTh TTIO3UTUBHUI BIUIMB HAa OPraHi3M XBOpPOI JIOAWHM, TaK i pillleHHS
Cyly BIIOPSIIKOBYE IIPaBOBITHOCHUHM, SIKi 3HAXOMSATHCS B CTaHi CIO-
py, HeBu3HaueHocTi. IIpoliec BUpOOIeHHS JIiKiB TaKUMii caMuil Tpu-
BaJIMii Ta KOINITKUiA, K 1 Ipolec yxBaJeHHs pilmeHHs. OQHaK JIKH,
IMOKW BOHM 3HAXONSIThCSl B YIAKOBIli, HE YUHSITh >KOAHOTO BIUIUBY
Ha OpraHi3M XBOporo (Tak caMo i pillleHHsI cymy, IO He Habpayio
3aKOHHO1 cun). | nuiie Koaum XBopuit MPOKOBTHYB TMIryJaKy (pillleH-
Hs1 HaOpajo 3aKOHHOI CWJIM), BOHU PO3MOYMHAIOTH CBOIO POOOTY 1O
BIOPSIJIKYBAaHHIO XBOPUX CUCTEM OpraHi3my (pillleHHS TMOYMHAE BHO-

' Jonomcmen A. X. Y4eOHUKD pPYCCKaro TrpaxIaHCKaro CyIONpOM3BOACTBA.
Cankr-Iletep6yprs, 1913. C. 266—267.
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CUTH SICHICTb, BU3HAYEHICTh, MOPSAOK MO CHipHUX MPaBOBITHOCHWH,
BUIIPABJISIE 1X MOPYILIEHHST).

TakuM ymHOM, HaOpaHHS pillleHHSIM 3aKOHHOI CUJIU — 1€ IOpU-
INYHUN HaKT, SKMA COPUYMHSIE MEBHI IOpUAWYHI HACTIiOKuU, sSIKi 3a-
0e3MevYyIoTh MOXJIMBICTh IJIs pillleHHS cyay OyTH aKTOM iHAMBimy-
aJIbHO-TIPaBOBOI0 PEryJIOBaHHS MaTepiaJbHUX MPaBOBITHOCHUH.

Taxymu IOpUAMYHUMHA HACiAKaMU € BCTYII Y Jif0 000B’I3KOBOCTI,
BUKJTIOYHOCTi, HECIIPOCTOBHOCTI, MPEIOIMIIIAILHOCTI Ta peali3oBaHO-
CTi pillIEHHST CYMy.

HaHi npaBoBi Hacainku ab0 BJIACTUBOCTI MOEAHYIOTHCS Y OibIII
3arajibHi €J€MEeHTM 3aKOHHOI CUJIM PillleHHS Cyay, sIKi pi3Hi BYeHi
Ha3MBaIOTb MO-Pi3HOMY: 1) HE3MIiHHICTH CyIOBOIO pillIeHHS, 10 Ha-
6pasio 3akoHHOI cr (M. A. TypBuu'); 2) cTabiabHICTh CYyOOBOTO pi-
IIeHHs, 1o Habpano 3akoHHOi cwmn (M. W. tedan?, C. K. 3araii-
HoBa®, P. O. IaBpik*); 3) nuHaMiyHMI Ta CTATUYHUI €JIEMEHTU Cy-
JIOBOTO pillleHHsI, o Habpaso 3akoHHOI cvm (H. I. MacnmeHHikoBa’®,
P. O. TaBpik®).

Takox B 0OpUAWYHIN JiTepaTypi 3HaUuHa yBara NMpuaiisjiacs Me-
KaM Jii 3aKOHHOI cwin pimeHHs cyay. Oco0I1MBO 4acTo e IMMTaHHS
MMiIHIMAJIoCsS B MpOLieCyaibHil JIiTepaTypi paasHCBKOTO mepioay. 3a-
Mepevyoun NpeleJeHTHUM XapakTep CylOBUX pillleHb Y paasHCbKO-
My MPOILIECi Ta MPOTUCTABISAIOUMN PAASIHCHKUI Cyl OypXKya3HOMY Cyny,
SIKW TBOPUTH TPELIENECHTH, BITYM3HAHI HAyKOBIII 3a3Hayasau IMpo Cy-
0’eKTUBHi Ta 00’€KTUBHiI MeXi 3aKOHHOI CUJIU DPillIeHHST CYY.

Tak, mig 00’€KTUBHMMM MeXaMU Iii 3aKOHHOI CUJIM CYIOBOTO pi-
mweHHs M. b. 3eiinep po3ymiB Mexi Mii CUIM CylOBOTro pillleHHSsI, 110
BU3HAYAlOThCSl TIPEAMETOM CYIOBOTO PO3MJIsiay (CIipHUMU TPaBOBiM-
HOCHUHAaMU).

" Iypeuu M. A. CynebHoe pewieHne. Mocksa, 1976. C. 146—147.

% [llmegpan M. U. UuBinbHe mpouecyanbHe npaBo Ykpainu. Kuis, 2005. C. 421.

3 3aeainosa C. K. CyneOHbBIE aKThl B TPakIaHCKOM M apOUTPaXXHOM IpoLiecce:
TEeOpeTUIecKre M MPUKIATHbIe TTPOOIeMbl: aBToped. muc. ... I1-pa opui. HaykK.
Exarepunoypr, 2008. C. 38.

4 Juepix P. 0. CTaGilIbHICTD SIK €IeMEHT 3aKOHHOI CHJIM PIlEHHS CYoy y -
BUIbHIN cripaBi // YHiBepcuTeTchbKi HaykoBi 3amucku. 2009. Ne 3. C. 98.

> Macnennukosa H. U. 3axoHHas cuia cyneGHOIO pPelleHKMs] B COBETCKOM IpaX-
JTAHCKOM TIpolieccyaqbHOM TpaBe: aBToped. Ouc. ... KaHA. opul. HayK. CBepa-
JoBcK, 1975. C. 9.

8 Taepik P. O. He3aMiHHICTb SIK €JIEMEHT 3aKOHHOI CWJIM PillleHHSI Cydy MepInoi
iHcTaHLii y umBinbHil cripai // @opym mpasa. 2008. Ne 2. C. 57.
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Cy0’eKTUBHI MeXi 3aKOHHOI CHUJIM CYJOBOIO pillleHHs, TUCaB
M. b. 3eitnep, BU3HAYAIOThCS TUM, IO CYJOBE PillleHHS SIK aKT CYy-
JIOBOTO OpraHy OTpuMajio 00OB’SI3KOBY CUJIy 3aKOHY B KOHKpPETHilt
CIIpaBi, Ji€ BiZHOCHO MeBHOro koja oci6'. M. A. IypBuu oOMexXyBaB
Cy0’€KTMBHI MeXi 3aKOHHOI CMJIM PIIIEHHSI Cydy KOJIOM 0ci0, sKi
Opajiu ydacTh y cripasiZ.

BtiM, Oyoyyn TakuM caMMM MpOSIBOM Jep:KaBHOI BJIaau, SIK i 3a-
KOH (fil0 SIKOro MOXHa MPOCIiIKyBaTH B Yaci, MIPOCTOPi Ta 3a KOJIOM
oci0), 3aKOHHA cwmIa PillleHHSI Cydy, IO €, TaK OM MOBUTH, 3aKOHOM
IUIST CIIelialbHOTO BUMAIKY, OKpiM 00 ’€KTMBHUX Ta Cy0’€KTUBHUX,
Ma€ TaKOX IPOCTOPOBi Ta TeMmIiopaibHi Mexi aii. Tomy npaBUIbHOIO
BOAYa€eThbCsI MO3UIIisI TUX HAYKOBIIIB, SIKi MiAHIMAIOTh MUTAHHS IIPO
BUIIJIEHHS TOPsA 3 CY0’€KTUBHUMMM Ta 00’€KTUBHMMHU TaKOX TpPO-
CTOPOBHX Ta TEMITOPAJLHMUX MeEX il 3aKOHHOI CUJIM PIllIeHHS Cymy®.

Cy0’eKTHBHI MeXi Jii 3aKOHHOI CHJIM pillIeHHS CyIy BM3HAYalOTh-
Csl KOJIOM CY0’€KTiB, Ha SIKHX MOIIMPIOE CBOIO [il0 3aKOHHA CUJIA pi-
LIEHHSI CYyIy.

OO6’eKTUBHI MeXi ii 3aKOHHOI CUJIY PillIeHHsI Cyay BU3HAYAIOThCS
KOJIOM MPaBOBiIHOCWH, Ha SIKi YMHUTb iHAWBiAyaJIbHO-PETYIIOI0UYNIA
BIUIMB 3aKOHHA CUJIa PillIEeHHSI CYAHY.

IIpocTopoBi Mexi Ail 3aKOHHOI CWJIM PillleHHS Cyly BHU3HA4alOTh-
Csl TEPUTOPilO, Ha SIKY IOIIMPIOE CBOIO Jil0 3aKOHHA CWJIa PilllEHHS
Cymy.

TemmopayibHiI MeXi il 3aKOHHOI CHJIM PIllICHHS CYAy BU3HA4YalOTh-
csl MOMEHTaMM Y 4aci, KOJM MOYMHAE Ta MPUIMMUHSIE CBOIO Ail0 3a-
KOHHA cuJja pillleHHs Cymy.

Kpim Toro, ciing 3ayBaxkuTH, 1110 KOXHWI €JIeMeHT, KOXHa Bja-
CTUBICTh 3aKOHHOI CUJIM pillleHHS CYAy MAa€ CBOi OCOOJMBOCTI CTO-

' 3eiidep H. b. CynmeGHoe pellleHUE MO TpaXmaHCKomy neny. Mocka, 1966.
C. 175-178.

2 Iypeuu M. A. CyneGHoe peieHue. Teopetnueckue npobiemMbl. Mocksa, 1976.
C. 155.

3 Bopucos M. C. TeopeTnueckue M MpaKkTUYECKUE MPOOIEMbl 3aKOHHOM CHUIIBI
CyIeOHOro pelleHus: Ouc. ... KaHa. opun. Hayk. Caparos, 2010. C. 163—164,
171; Kaenukosa M. A. HekoTopbie BOIPOCHI ASHCTBUSI 3aKOHHOMN CUJIBI CyIeOHO-
IO pellleHMs B IIPOCTpAHCTBe (Ha rmpuMmepe 3akoHomarenbcTBa Poccun u KHP) //
TenaeHUMM pa3BUTHUS TPaxXIaHCKOro mpoleccyaipHoro npasa Poccuun. CaHKT-
[MetepOypr, 2008. C. 541; Tepexoé B. B. [paHuLIB 3aKOHHOM CHUJIBI CyIeOHOTO pe-
LIEHUsI: TePPUTOPUATBHBIN M TEMITOPAJbHBINA acIeKThl: aBTOped. AHC. ... KaHI.
fopun. Hayk. Exarepun6ypr, 2014. C. 5.
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COBHO MeX itoro mii'. OTXe CTOCOBHO KOXHOIO 3 Ha3BaHUX BUIIE
MpaBOBUX HaCJiIKiB HaOpaHHS PillIeHHSIM 3aKOHHOI CWJIM MeXi Aii
BU3HAYAlOThCSd OKPEMO IMPU TOMY, 3BMYAWHO, 1110 BCi BOHU pa3oMm
BU3HAYAIOTh MEXi Jii 3aKOHHOI CHJIM CYJIOBOIO DillleHHSI.

Oco0aBUMM B LIbOMY KOHTEKCTi € TeMIIOpaJibHi MeXi il 3aKOH-
HOI CWJIM pillleHHSI cyly HNpo BU3HAHHS (hi3MYHOI 0COOM Hemie3maT-
Hoto. BigmosinHo g0 4. 6 ct. 300 LIITK VYkpainu ctpok aii piieHHs
Mpo BU3HAHHS (Pi3UYHOI 0COOM Hedie3NaTHOI BU3HAYAETHCS CYIOM,
ajile He MOXe TMEePEBUIITYBATU ABOX POKiB. AKIIO 10 3aKiHYEHHS IbO-
o CTPOKY Jisl CyIOBOTO pillleHHSI He Oyle MpoAOBXeHa, Take pi-
IIEHHS BTpaya€ 3aKOHHY CUJIy, a 3 Helo i BCi MOTo BJIAaCTMBOCTI (BU-
KJIIOYHICTh, HECIIPOCTOBHICTh HE3MiHHICTh, OOOB’SI3KOBiCTb, IIpeE-
IOIUIIiabHICTD).

Binb nokiaanHO BapTO 3yNMMHUTUCS HA KOXHOMY 3 MPaBOBUX Ha-
CJIiAKiB HAaOpaHHS PillIEHHSIM Cyay 3aKOHHOI CHJIM.

K BXe 3a3Havyaiocsl, B IOPUANYHIN JiTepatypi KiHIg XIX — 1mo-
yaTKy XX CTOpiu4si OCHOBHUM IPaBOBUM HACJiIKOM HaOpaHHS pi-
IIEeHHSIM 3aKOHHOI CWIM, SIKUW BUIISIBCS B IOPUAMYHIN JliTepaTypi
i 3 9KuM (paKTUIHO OTOTOXHIOBAJACs 3aKOHHA CHJIA PillleHHsS, Oyna
BUKJIIOUHICTb.

3a tBepmxeHHAM C. Byn3MHCBKOro 3aKOHHa cujia CyJ0BOTO pi-
meHHs (auctoriats rei judicatae) — 1ie Takoro poay cujia, 3aCBOEHaA
pillIEHHSM, BHACIiJOK SKOI MPEIMET, OJHOTO pa3y BUPILIEHUH, HE
MOXe TTIIATaTH HOBOMY PO3IJISIY?.

Auctoriats rei judicatae, nmucaB C. byn3auHcbKuUii, 11e IOpUIUYHE
MPUITYILIEHHS, OCKiJIbKM BOHO I'PDYHTYETbCS Ha fictio veritatis, Ha Bu-
rajiili, BHACIIIOK SIKOI pillleHHSI y crpaBi (chose jugee) BBaxXaeTbCs
ictuHoO®. lle MpumyIIeHHS BUAAETHCA BUEHOMY OTHUM 3 HAWOLIBII
ICTOTHUX IIPUIIYILIEHb, 110 Pa30oM i3 IaBHICTIO CKJIaga€E OCHOBY CYy-
crnisibHOro nopsaxky. HaykoBelb BKa3yBaB Ha iCTOTHI HETaTMBHi Ha-
CIimKu, sKi ctanucs O y pa3i MOXJIMBOCTI BYMHSATU OJMH i TOW ca-
MU BXe OJHOTO pa3y BUpillleHWI Mo30B 0e3niu pasiB. Came TOMy
3aKOH, HaJal0uYM y BCTAHOBJICHHI CYyIOBMUX iHCTaHIIi 3aXWCT MPOTHU

! Andponoe I.B. Mexi 3aKOHHOI cuIu pilieHHs cyny // FOpumuaHuii BiCHUK.
2007. Ne 2. C. 35-39.

20 cune cyneOHBIX pelIEHUN B IpaXIaHCKOM M YrOJOBHOM Ipolieccax U O
B3aMMHOM BJIMSIHMM 3THX IIPOLIECCOB MPEUMMYIIECTBEHHO MmO 3akoHaMm lLlapcrsa
Honsckoro / C. bymsunckuii. Cankt-Iletep6ypr, 1861. C. 1.

3 Tam camo. C. 4.
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MOMMJIOK a00 HETOOPOCOBICHOCTI CyAMiB, obepirae ix pillleHHs Mpu-
MYIIEHHSM HETOTrPilllHOCTi.

JlaHa moswullisi BUIUIMBAE 3 KOHIIEMIIil, c(pOpMOBaHOI IIIe JaBHbO-
PUMCBKMMHU IOPUCTAMHU, SIKi, MoBaxarouu rem judicatam Ha piBHi 3
iCTUHOIO, BBaXKaJIu, 1110 CYCHiJbHa KOPUCTb BUMAara€ BU3HAHHS CWJIU
pillieHb, 110 BiAOYIMCS HaBiTh BHACIIZOK MOMMUJIKM a00 XUTPOIILiB.
3BigTH X MOXOIAThH CJOBa YibmiaHa: «res judicata pro veritate ac-
cipitur», gKi cTaqyM akcioMoro i ToMmy ToMimeHi B regulae juris'.

Binoma maBHROpUMCHKa €KCILIETisl «exceptio rei iudicatae» Hama-
BaJlacsl B pasi, SIKIIO 3asiBJieHa BUMOTa BxXe Oysia MpeaMeTOM CYI0BO-
ro po3rjsiay i Oyna 3acHOBaHa Ha YSBJEHHI pUMIISIH TIPO Toraiiarydy
JIi10 CyIOBOTO pillIEHHS IIOAO paHillle iCHYIOUMX IIpaB i 00OB’S3KiB
CTOpiH, SIKi CTalM MpeaMeTOM CIIOpY. bykBajabHUII IlepeKiaa TepMi-
Ha, BUKOPUCTAaHUI B MOYATKOBIM pemakiiii, — «EKCUeIIlis Ipo BU-
pillieHy CcIipaBy» — IOBHICTIO BiJIIOBiZaB 3MiCTy MO3HAY€HOTO HUM
TTOHSTTSI.

Paul. 70 ad ed. D. 44, 2, 6: Singulis controuersiis singulas acti-
ones unumgque iudicati finem sufficere probabili ratione placuit, ne
aliter modus litium multiplicatus summam atque inexplicabilem fa-
ciat difficultatem, maxime si diuersa pronuntiarentur. parere ergo ex-
ceptionem rei iudicatae frequens est (CrpaBemiuBo OyJ0 BHU3HAHO,
110 KOXXHOMY OKpPEMOMY CIIOpY — OKPEMUiA MO030B, i OAUH pe3ysib-
TaT Mpollecy AOCTaTHil, 1100 y MPOTUJICXKHOMY BMIMAIKY MOCTiliHE
30iIbIIEHHS] KUJTBKOCTI CYIOBMX CIIpaB HE CTBOPIOBAJIO KpailHE i He-
nepebopHe YCKJIagHEHHSI, OCOOJMBO SIKIIIO BOHU OyIyTh BUpilllyBa-
THCS To-pisHoMy. Tomy BMpillleHiil cripaBi 3a3BMYail BJACTUBO T0O-
POIKYBaTH €KCIIEMIIII0).

Ulp. 15 ad ed. D. 44, 2, 3: Iulianus libro tertio digestorum re-
spondit exceptionem rei iudicatae obstare, quotiens eadem quaestio
inter easdem personas reuocatur... (FOmnian B 3-il kHM3i IurecT Bia-
MOBIB, IO €KCIEIIIis PO BUPIIIEHY CHpaBy IMEepelIKoIKae (IT030BY)
KOXHOTO pa3y, SIK BiTHOBJIIOETHCSI OOMH i TOUM Xe CIip MiXX OJHUMU
i THMH X ocobaMHm...)>%.

'O cune cyneOHBIX pellieHUI B TpakIaHCKOM M YTOJOBHOM Ipolieccax U O
B3aMMHOM BJIMSIHUM 3TUX MPOLECCOB MPEUMYILECTBEHHO Mo 3akoHam Llapcrsa
Ioabckoro / C. bymsunckuii. Cankr-Ilerepoypr, 1861. C. 5.

2 Tyzoe JI. O. TIOHATHS 1 TEPMUHOJIOTHSI PUMCKOTO MpaBa B PYCCKOM M3IaHUK
Hwurect KOctuamnana. URL: http://www.orbis-medievalis.ru/library/tuzov.pdf.

a-HLO5 18 IBarosa

8 ULBIABHOMY HPOUL

YOo6tp

Po30in 2. Piwenns cydy y yusineriii cnpasi 177

BBaxasocs, 110 pillleHHs, 1110 Ha0paJo 3aKOHHOI CUJIY, € CIpa-
BemuBUM. [Ipesymmiisi ¢hopMmaiabHOI iCTUHHOCTI, CIpaBedIMBOCTI
CyIOBUX pillleHb, 110 HAOpajau 3aKOHHOI CMJIM, BiZHOCWIM IO HE-
CIIPOCTOBHMX 3aKOHHUX IIPE3yMIILiil praesumptiones juris et de jure,
TOOTO TaKuX, 110 BUKJIIOYAIOTh MOXJIUBICTb NOBEAEHHS MPOTUJIIEXK-
Horo'.

JlaHa KoHuemniis Oyja nmoBHicTIO cripuitHaTa T. M. SI6104ykoBUM,
KU TIMcaB, 1o sK legi speciali cymoBoMy pillleHHIO, B TIeplly uep-
Ty, BJacTHBa BUKJIIOYHICTh, TOOTO 3AaTHICTh BUKJIIOUATH HOBUI PO3-
[JISIA TOTO CaMOTro CHOpy MiX TUMU caMuMu ocobamu. Came us
KBaslidhiKallisi CymoBOTo pillleHHs SIK (hOpMasIbHOI iCTUHU, HA TYMKY
T. M. SI6noukoBa, i HA3UBAETHCSI 3aKOHHOIO CUJIOIO Ta IIPOSIBISIETH-
Ccsl B HACTYIHUX IOpUAMYHUX edekTax: 1) HeCIpPOCTOBHICTh (SIK He-
MOXJIMBICTh OCKap>XE€HHS 3BMYallHMMM CIlocoOaMmu); 2) peani3zoBa-
HiCTb (SIK 3[aTHICTh CYIOBOTO DillleHHs MiAasraTu MpUMYyCOBOMY BU-
KOHAaHHIO)?.

[TomioHo1 ToukM 30py moTpumyBaBcsa i B. JI. IcaueHnko, gkuit po-
3yMiB 3aKOHHY CUJIy CyJOBOTO pillleHHsI SIK hopMajibHy iCTHUHY, 11O
BUKJIIOYAE MOXJIMBICTb HOBOTO CYJIOBOTO CIIOpY OO MpEeAMETa, TIPO
SIKUI BOHO BigOysocs®.

OTxe BUKIIOYHICTh BKa3aHi aBTOPU PO3MNISHAIN SIK OCHOBHY CyT-
HiCHY O3HaKy 3aKOHHOI CUJIM, (PaKTUYHO OTOTOXHIOBAJIM 3aKOHHY
CUJIy pillleHHsI Cyoy 3 MOro BMKJIIOYHICTIO, a BCi iHIII BJIAacCTUBOCTI
(HECTIPOCTOBHICTb, Peali30BaHICTh TOIIO) BBaXKaJXd BXe ITOXiTHUMU
Big Hei, TOOTO ii IOpUAWMYHMMM Haciinkamu abo edeKTamu.

Ha octaToyHOMyY BHpillleHHi CHipHUX IPAaBOBITHOCUH PIlLIEHHSM,
1o HabOpaio 3akoHHOI cwim, HamoJjsras i €. O. HedenbeB, BKasyoo-
YWy, 110 pillleHHS BCTAHOBJIIOE MillHi IOPUAWYHI BiZIHOCUHU Ta CTae,
TaKMM YMHOM, JIJII HUX HEMOB OU MPUBAaTHUM 3akKoHOM. IIpaBoBUMU
HacJigKaMyu HaOpaHHS pilleHHsM 3akoHHoi cuiamu €. O. Hedennen
Ha3MBaB HOro 00OB’SI3KOBICTh HE JIMINE IJISI CTOPiH, a I IJId Ccydoy Ta

' Meiiep JI. 1. O 1opunn4ecKux BIMBICIAX U TIPEAMOIOKECHUSIX, O CKPBITHBIX U
MPUTBOPHBIX AciicTBuax. Kaszanp, 1854. C. 61—64.

2 d6nouxoes T. M. YueOHUKD pyCKaro rpaxKgaHCKaro CymoIpou3BoacTsa. SApo-
cnaBnb, 1912, C. 245-246.

3 Hcavenxo B.JI. Pycckoe rpakmaHCKoe CyMOTMPOU3BOACTBO: MPAKTUYECKOE Py-
KOBOJCTBO [UISI CTYAEHTOBb M HauMHawoIKX opuctoBb. T. 1. Cynonpons3BoICTBO
nckoBoe. MuHcksb, 1901. C. 134.
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iHIIIMX OpraHiB, a TAKOX HEMOXJIMBICTb ITOHOBJIEHHSI CYIOBOIO pO3-
IJISIAY 3 JAaHOTO TUTAaHHS, TOOTO BMKJIIOUHUI XapakTep'.

€. B. BacbkoBcbkuid, 5K i €. O. HedenbeB, TaKoX MOBHICTIO He
OTOTOXHIOBaB 3aKOHY CWJIy PillleHHSI 3 MOT0 BUKIIOUYHICTIO. BueHuit
Ha3uBaB BUKJIIOYHICTb MaTepialiIbHOIO 3aKOHHOKO CUJIOI0 CYIOBOTO pi-
meHHs1 (abo 3a BucioBoM K. I. ManuieBa — 3aKOHHA cujia B Ma-
TepiallbHOMY ceHci?), sKka rmopsia 3 GoOpMallbHOIO 3aKOHHOIO CHIIOIO €
OOHHMM 3 IBOX IIPOSIBIB 3aKOHHOI CHMJIM PillICHHS.

MarepianbHa 3aKOHHaA cuia pilneHHs, nrcaB €. B. BacbKoBchbKMiA,
BUPAXAEThCS B TOMY, III0 HUM OCTATOYHO i HEBIIBOPOTHO BCTAHOB-
JIIOETHCSI TIPaBOMIpPHICTh 200 HEIpPaBOMIipHICTh MaTepiallbHO-IIpa-
BOBUX BHUMOT, 110 CKJadaju TMpeaMeT Mpolecy, i TaKuM YMHOM pe-
TYJII0I0THCS IOPUINYHI BiTHOCUHMU, 3 SIKUX 1[i BUMOTM BUILIMBAIOTh.
BHaciniok 1bOro ocTaToyHe CyJOBE PILIEHHS Ma€ CUJy 3aKOHY IS
cropiH (jus facit inter partes, pro veritate habetur) Ta Inepemkoaxae
TMMOBTOPHOMY PO3TJISITy BUPIILIEHOTO CYIOM TMUTaHHS B HOBOMY IpO-
1ieci, Jalo4yy MpaBO KOXHil i3 CTOpiH 3assBUTU 3aliepevyeHHs] MpoO BU-
piteny crpaBy (exceptio rei judicatae)?.

B panmgHchKiil ImpouiecyalbHiM Hayli LIIKOBUTO BiIiHILIM Bim
OTOTOXHEHHSI 3aKOHHOI CUJIM PillleHHs 3 MOro BUKJIIOUYHICTIO, pPO3-
DISITAI09M BUKITIOYHICTD JIUIIE SIK OAHY 3 il BJIACTUBOCTEU, TTPaBOBUX
HacJigKiB HaOpaHHS pillleHHSAM 3aKOHHOI cuiau. Tak, HaIlpuKJiam,
O. Il. KneiitHMaH BKa3yBaB, 10 BUKJIIOYHICTH (ne bis in idem) mo-
JISITa€ B TOMY, 110 BUKJIIOYAETHCS MOXJIUBICTb HOBOTO PO3IJISANY Ti€l
camoi crpasu®.

OkpeMmi HayKoOBILIi paAsTHCHKOTO Mepiony Ta 3HAYHA KiJbKiCTh Cy-
YaCHUX OOCTIAHWKIB PO3TJISIAI0Th BUKITIOUHICTh SIK CKJIAMOBY Ti€l 4
iHII01 OUIBINI 3arajJibHOi BJIACTUBOCTI (eJleMeHTa) 3aKOHHOI CUJIM Pi-
IIeHHS cyny: HeamiHHocTi (M. A. Iypsud®), crabinsHocTi (M. 1. IlTe-

! Hegpeoves E. A. TpaxknaHckiit mpouecch. Mocksa, 1900. C. 312.

2 Manvuuee K. U. Kypch rpaxnmanckoro cymonpussoxactsa. T. 1. Cankr-Ilerep-
oyprp, 1876. C. 434.

3 Bacvkosckuii E. B. YueGHUK TpaxmaHCKoro rmpoiecca. Mocksa, 1917.
C. 352.

4 Kneitnman A. @. Hoseilllme TeyeHUsT B COBETCKOM HayKe I'paXkKIaHCKOTO Ipo-
LieCcyaIbHOro IpaBa (o4yepku 1o mcropuu). Mocksa, 1967. C. 92.

5T} y]g@uw M. A. CynebHoe pemenue. Teopetndeckue npooieMbl. Mocksa, 1976.
C. 146—147.
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dan', C. K. 3araitnosa?, P. O. IaBpik®) abo crarM4HOro ejieMeHTa
(H. I. MacnennikoBa?, P. O. IaBpik?).

OTXe TiJ BUKJIIOYHICTIO CJIiJi PO3YMIiTH HEMOXJIMBICTh TTOBTOPHO-
ro BUPIIIEHHS CYAOM OJHOIO pa3y BHUpillleHOro crmopy (0e3cIipHoil
BuMoru). OgHOro pasy peanizoBaHe cy0’€KTMBHE IIPaBO Ha 3BEPHEH-
HS 32 CYJIOBUM 3aXMCTOM «IIOTAIllla€ThCS» B MOMEHT HaOpaHHS pi-
IIEHHSIM CYIy 3aKOHHOI CHUJIM Ta HE MOXe OyTM BMKOPUCTaHE 3HOBY.
3BUYAitHO MIOEThCSI HE IPO MPaBO Ha CYJOBW 3aXMCT B3araji, a IIpo
KOHKpEeTHe Cy0’€KTHMBHE IMPaBO Ha CYAOBUI 3aXMCT KOHKPETHOTO T10-
PYIIEHOT0, HEBU3HAHOTO ab0 OCMOPIOBAHOrO Cy0’€KTUBHOTO TpaBa,
CBOOOIM YN OXOPOHIOBAHOTO 3aKOHOM iHTEepecy, IO HaJIeXWTh KOH-
KpeTHili 0co0i Yy KOHKPETHUX MaTepiaJbHUX IPaBOBITHOCHMHAX.

JaHa BJIaCTUBICTh BUKJIIOUYAE MOXKIMBICTh BiIKPUTTS MPOBaIKEH-
Hs Yy cIOpaBi B yMOBax HasIBHOCTI TakKoro, 10 HaOpaJio 3aKOHHOI
CWJIM, DIillIeHHS CYAy y CIpaBi MiXX THUMM CaMUMM CTOPOHaMU, MPO
TOM caMWif TIpeAMeT i 3 TUX camux TiacTtaB (1. 2 4. 1 ct. 186 LITIK
Ykpainm).

V 3B’43Ky i3 LIUM CJIil 3yTMHUTUCh HAa MeXax il BUKITIOYHOCTI pi-
IIEHHST CYIy, IO Habpayio 3aKOHHOI CHIJIM.

BucHoBoK mpo cy0’eKTUBHI MeXi Iii BUKJIFOYHOCTI PillleHHS Cymy,
1110 HaOpayio 3aKOHHOI CWJIM, JA€ MOXJIMBICTh 3pOOMTU BXe HaBeAcHE
nmojoxeHHs 1.2 4. 1 cr. 186 LIITK Ykpainu. B HboMy #aeThes Mpo
HEMOXJIMBICTh MOBTOPHOTO PO3MJISILY CIIPaBU MiXK TUMU CaMUMM CTO-
poHamu. ToOTO BUKJIIOUHICTh PillleHHS CYAY, 110 HaOpajo 3aKOHHOI
CUJIU, TIOIIMPIOE CBOIO Hil0 Ha CTOpPiH (Io3MBaya Ta BiANoOBimaya).
Hopma 4. 2 ct. 223 HIIK Ykpainu B pemakuii Big 18.03.2004 poky
repeadavana IMOJ0XEHHS PO HEMOXIIMBICTh 3BEpHEHHS 10 Cydy 3
TOTOXKHUM II030BOM ITiCJIsI HAOpaHHS pIllIEHHSIM Cydy 3aKOHHOI CHIN

! Illmegpan M. H. TluBineHe mpoliecyasbHe TpaBo YKpainm. Kuis, 2005.
C. 421.

2 aeaiinosa C. K. CyneOHbBIE aKThl B TPakIAaHCKOM M apOUTPaXXHOM TIpoliecce:
TEOpeTUYECKNE W TIPUKJIATHBIC MPOOJIEeMBL: aBToped. MNC. ... O-pa IOPUA. HayK.
Exarepunoypr, 2008. C. 38.

3 Taepix P. 0. CTaGilbHICTD SIK €JIeMEHT 3aKOHHOI CHJIM PIlEHHS CYdy y LH-
BUIBbHIN cripaBi // YHiBepcuTeTchbKi HaykoBi 3amucku. 2009. Ne 3. C. 98.

* Macnennuxosa H. U. 3akoHHas cuia cyneGHOIO pPelleHKs B COBETCKOM IpaX-
JIAaHCKOM TIpoliecCyalbHOM IpaBe: aBToped. OuC. ... KaHA. opud. HayK. CBepa-
JoBcK, 1975. C. 9.

5 Taspix P. O. He3MiHHICTh SIK eJIeMEHT 3aKOHHOI CHMJIM PillleHHS Cydy Mepiioi
iHcTaHLii y umBinbHil cripai // @opym mpasa. 2008. Ne 2. C. 57.




180 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

He JIMIIE CTOPiH, a ¥ TpeTiX ocid, sAKi 3asIBISIOTb CAMOCTIiHI BUMOTH
OO0 TpeaMeTa CIopy, a TaKOoX MPaBOHACTYIMHUKIB IIUX CTOPiH Ta
TpeTix oci6. Y umnHiit pemakuii LITK Ykpainu BigmmoBigHe moIoXeH-
HS BiACYTHE, 10 € ii HemoaikoM. Ciim KOHCTaTyBaTH, IO BUKJIIOY-
HICTb pillleHHs Cydy, 110 HaOpajio 3aKOHHOI CHMJIM, IOIIMPIOE CBOIO
JIif0 He JIMIIE Ha CTOPiH, a TAKOX Ha iX IMPaBOHACTYIHUKIB, OCKIJIbKU
JIO MPaBOHACTYITHUKA MEPEeXOAUTh He JIUIle caMe Cy0 €KTUBHE MaTe-
piajibHe MpaBo, a i MpaBoO Ha MOTo 3aXUCT y BXe peaji3oBaHOMY CTa-
Hi. Ha TpeTix oci0, gKi 3asBIsSI0Th CAMOCTiiiHIi BUMOTHY IIOAO Mpe.-
MeTa CIOpY, BUKJIIOUHICTh MOLIUPIOE CBOIO Mil0 Y 3B’SI3KY i3 TUM, 11O
BOHM, K i mO3MBavi, BxX€ peajli3yBalii CBOE IIPaBO Ha CyJOBMI 3a-
XUCT Y UMX MpaBoBimHOcHHAaX. JlaHMI Migximx J0 BUPIIIEHHS bOTO
MMUTAaHHS BXe€ € 3arajJlbHOBM3HAHUM, BUCIOBIIOBaBcs 1e €. B. Back-
KOBCBKMM', a TOMy abCOIIOTHO He 3pO3yMiJIo, YOMY BiH He 3HAWMIIOB
BimoOpaxxeHHs1 B uynHHil pepaxkuii LIITK Ykpainu.

VY 3B’A3KYy i3 3a3HaU€HUM MPOIOHYEMO BUKJIACTH 1.2 4. 1 cT. 186
LITK VYkpainu y HacTymnHiil penakilii: «2) € Take, 1110 Habpajo 3a-
KOHHOI CWJIM, PillIeHHS YM yXBajla CyIy MpO 3aKPUTTS MPOBAIKEHHS
y CIpaBi MK TUMM CaMHUMM CTOPOHAMH, IIPO TOH CaMMUil IpeaMeT i
3 TUX caMMX MiAcTaB, ab0 € CymoBUII Haka3, IO HAaOpaB 3aKOHHOI
CWIH, 3a TUMU caMUMU BuMoraMu. CyJ TaKoX BiIMOBJISIE Y BiIKPUT-
Ti MpOBaIXKEHHS SKIIO 3 MTO30BOM IIPO TOH caMUil TIpeAMET i 3 TUX
caMuX ITiICTaB 10 CyAy 3BEPHYBCS IMPaBOHACTYITHUK CTOPOHU, Tpe-
ThOI 0COOU, sIKa 3asIBJISIE CAMOCTIii{Hi BUMOTU 1IIOJAO IpeaMeTa CIopy,
abo 3asiBHMKA B HaKa3HOMY ITPOBAaKEHHi».

Takox ciim BiZMITUTH, IIO BUKJIIOYHICTh PIIIEHHS CYIy, IO Ha-
OpaJjio 3aKOHHOI CWUJIM, TMOIIUPIOE CBOIO [0 Ha 3assBHUKIB Y CIpaBax
OKpPEMOTO IIPOBAMXEHHSI, a TOMY BOHHU MiC/IsI HaOpaHHS pPillleHHSIM
Cyly 3aKOHHOI CUJIM HE€ MOXYTh IIOBTOPHO 3BEPHYTHMCS IO Cydy 3
iIEHTUYHOIO Oe3CIipHOI0 BUMOroo. BogHouyac HasiBHICTH pillleHHS
cyny, 110 HaOpayio 3aKOHHOI CMJIM, HE MEepeIIKOIXAaE 3BEPHEHHIO 10
CyIly 3 aHaJIOTiYHOIO BUMOTOIO MPAaBOHACTYITHUKIB 3asIBHUKIB, OCKiIb-
KU y TIpeAMETi CyI0BOr0 pO3IJisay B TaKHUX CITpaBaX BiICYTHE MpaBo,
CTOCOBHO SIKOTO MOXE BiIOYTHCS MpaBOHACTYMHMITBO.

OO0’eKTUBHI MeXi BUKJIIOUHOCTI pillleHHsSI Cymy, 110 HaOpajio 3a-
KOHHOI CHJIM, BU3HAYAIOThCS IIPEAMETOM CYIOBOIO PO3IJISIAY y CIpa-

' Bacvkoeckuii E. B. YueOHUK TpaxmaHCKoro rponecca. Mocksa, 1917.
C. 352.
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Bi, B AKiil 11e pilmeHHs OyJo yXBajeHe. Y crpaBax MO30BHOTO MpoO-
BaJI>KEHHsI TaKUM MPEIMETOM CYI0BOTO PO3IJIsINy € CIipHi MaTepiasib-
Hi IpaBOBITHOCMHU, OOHAK HE B IIJIOMY, a JIMIIE B Tilf 4acTWHI, sSIKa
Oyja IIpeaMeTOM CYOOBOIO AOCIIMXKEHHs Ta BUpilleHHs. BimmoBimHO
no 4. 1 ct. 13 HITK Ykpainu cynu po3risiaaioTh CIIpaBU B MeXKax 3a-
sBneHux BUMOT. 1li MexXi BM3HA4YalOThCS Y CIIpaBax IMO30BHOTO IIPO-
BaJKeHHsI TIpeIMETOM Ta TiICTaBOIO MO30BY', a y crpaBaX OKpPEMOTo
MPOBaIKEHHSI — TMPEAMETOM Ta ITiACTaBOIO OE3CIipHOI BUMOTH.

CTOCOBHO TOTOXHOCTi MpeaMeTa MO30BYy HEOOXiTHO 3ayBaKUTH,
IO iHIIMI pO3Mip MO30BHUX BUMOT B M€XaxX OJHOTO i TOTO X Mpe.-
MeTa MO030By HE 3MiHIOE TOTOXHOCTI ITO30BiB.

Y 1boMy KOHTEKCTi IOBOJIi 1iKaBOIO € BUCJOBJIeHa BepxoBHUM
Cymom YkpaiHu ImpaBoBa ITO3MIIis IOAO0 BU3HAYEHHS TOTOXHOCTI
MO30BiB y cpaBax IIpo IOAiI MaiiHa moapy»cks. Tak, y cBoiii mocTa-
HOBI Binm 22 kBiTHS 2015 poky y crpaBi Ne 6-791c15 Bepxosuuit Cyn
YKpaiHu 3ayBakuB, IO OCKIiJbKU CIHip IIOMO CHUIBHOTO CYMiCHOTO
MaiiHa MOJpYXKsI € MaTepialbHO-TTPAaBOBOIO BUMOTOIO MPO KOHKPET-
HE MaifHO, SIKE€ Ma€ CBOI O3HAKW, pO3Mip, BapTiCTh, CTaH, TO B pa3si
3MiHM TIEBHMX O3HaK IIbOTO MaiiHa (HAIpUKJIa[ PeKOHCTPYKIIis, Ie-
pebymoBa) abo 1Oro CKjamy ITiCasl pO3LJISIAYy CIIpaBU CydOM IOBTOpPHE
3BEpPHEHHSI 0 Cyoy 3 IIPUBOIY BUPIIIEHHS CIOPY IOA0 TaKOro Maii-
Ha He Oyle CylnepeYMTd BMMOTraM 3aKOHY.

CTOCOBHO TOTOXHOCTi ITiJICTaB MO30BY BapTO HaragaTu, IO B
Hayli LMBIIBHOTO MPOLIECyaJIbHOTO TpaBa 3JaBHA BUIIISIOTH JBa
OCHOBHMX ITiIXOIMW 0 PO3YyMiHHS MiJACTaB MO30BY: TEOPil IOPUANIHOI
Ta aKTUYHOI iHAMBiMyasizarii miacTasy mo3oBy®. Ha choromHimmHiii
JIeHb 3araJlbHOBU3HAHOIO, 30KpeMa i y CYIOBiil IIPaKTHLIi, € CaAMe Te-
opisg (akTUYHOI iHAMBigyai3amii migcTaBu mo3oBy. Tomy iHIIa 10pu-
MMYHa KBadidikallig nmo3uBayeM OOCTaBUH CMopy (MOCWIaHHS B MO-
30BHIil 3as1Bi Ha iHIIII HOPMU 3aKOHY) IIpU HE3MiHHOMY KOJi (baKTiB,

! Andponos 1. B. Tlpobiemu peamizanii CymoM IpaBa Ha BUXII 32 MEXIi IIO30BHUX
BUMOT TIpY YXBaJIeHHi pillleHHs // AKTyasibHi MpoOjeMU LMBiIBHOTO IpaBa Ta
npollecy: Marepiam MixHap. HayK. KoH}., mpucsstd. aM’ati H0. C. UepBoHoro
(Oneca, 13 rpyn. 2012 p.). Oneca, 2011. C. 81—83.

2 [locmanosa BepxoHoro Cymy Ykpainm Bim 22 xBitHs 2015 poky y cmpasi
Ne 6-791c15. URL: http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/
3378FEBD22C192A8C2257E34001D33C2.

3 Topoon B. M. OcHOBaHMEe HMCKa B COCTaBe M3MEHEHUSI MCKOBBIX TPeOOBaHMIA.
Spocnasne, 1902. C. 36—39.
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Ha SIKi BiH MTOCUJIAETHCS SIK Ha ITICTaBY CBOIX MTO30BHUX BUMOT, HE
3MiHIOE TOTOXHOCTi ITO30BIiB.

TakuMm yrHOM 00’€KTMBHI MeXi BUKJIIOYHOCTI pillIeHHS CYMy, 110
HaOpajio 3aKOHHOI CWJIM, Y CIIpaBax IO30BHOIO IIPOBAIXEHHS BU3-
HayaloTbCd MPEAMETOM Ta TiJACTaBOIO MO30BY, a y CcpaBax OKPEMO-
ro IpOBaIKEHHS — MpPeIMETOM Ta IiJCTaBOl0 Oe3CHipHOiI BUMOTHU, 3a
SIKMMM OyJIO yxBajieHe CYIOBe pillleHHsI, 1110 HaOpajo 3aKOHHOI CHWJIM.

ITpocTopoBi MexXi Ail BUKIIOYHOCTI pillleHHS Cydy, 110 HaOpaio
3aKOHHOI CUJIM, BU3HAYaAIOThCS 3 ypaxyBaHHSM ITOJIOXEHHS CT. CT. 2,
5, 6 Konctutytii Ykpainu: Oyab-sika AepskaBHa Biama YKpaiHu (30-
KpeMa 1 CymoBa) IOIIMPIOE CBOIO [il0 Ha BCIO TEPUTOPiI0 YKpaiHU.
V 3B’s3Ky i3 TUM, 110 3aKOHHA CHWJIA PillleHHS Cydy € IIPOSIBOM yKpa-
THCBHKOI CyIOBOI Biamu, ii disl 0OMEXYETbCSI TEPUTOPIEI0 YKpaiHU.

OnHak MixXHapOOHUMHU JOroBOpaMM YKpaiHU TiependadyacThbest
MOXJIMBICTh BHM3HAHHS Ha TepUTOpil YKpaiHU pillleHHS iHO3eMHO-
ro cyay Ta HaBmaku. [Ipu ubomy BigmoBinHo go m. 10 4. 1 ct. 1 3a-
KOHY Ykpainu «IIpo MiXHapogHe MpuBaTHE IpaBO» BU3HAHHS pi-
IIEHHS iHO3EMHOTO Cyny — 1ie TMOLIMPEHHSI 3aKOHHOI CUJIM PillleHHS
iHO3eMHOTIO Cyly Ha TepuTopilo YKpaiHU B MOPSIAKY, BCTAHOBJIEHOMY
3akoHOM. OTXe 3aKOH Ilependadyae MOXJIMBICTb PO3IIMPUTU IIPOCTO-
pOBi MexXi Jii 3aKOHHOI CUJIM pillleHHS (30KpeMa, 1i BUKJIIOYHOCTI)
Ha TEPUTOPil0 IHIIOI Aep>KaBU 3a YMOBU BU3HAHHS JTAaHOIO CYIOBO-
ro pilleHHS iHO3EMHOIO CYIOBOIO YCTAaHOBOIO Y BCTAHOBJIEHOMY ITO-
psaaky. BomHoyac HasIBHICTh Ha TepUTOpii YKpaiHW TaKoro, 1o Ha-
OpaJio 3aKOHHOI CUJIM, PillIeHHSI Cyay MiX TUMM CaMUMU CTOPOHAMH,
Mpo TOM caMuil TIpeaAMeT i 3 TMX caMHUX TiJACTaB TepelIKOIXKaE He
JIVlIe Tpea’saBJIEHHI0 HOBOTO TOTOXHOTO TO30BY, a i BUSHAHHIO Ha
TepuTopii YKpaiHu iHO3eMHOTO CyIOBOIrO pillleHHS Yy CIIpaBi 3a TO-
TOXHUM 11030BoM (I1. 4 4. 2 cT. 468 LITTIK Vkpainu). ¥ 1boMy Takox
MPOSIBISIETHCS TIPOCTOPOBA Iisl BUKJIIOUHOCTI PILIEHHS CyAdy, 10 Ha-
OpaJio 3aKOHHOI CUJIU.

JloBoJli CKJIaAHUM € MUTAHHSI TIPO TEMIOPabHi MeXi BUKIIOYHO-
CTi pIllICHHS CYydy, 10 Habpayio 3aKOHHOI cuin. SIK BOAaYaeThCS 3 TO-
qmoxeHb 1. 3 4. 1 ct. 186 LIIIK Ykpainw, HEMOXINBICTh 3BEpHYTHUCS
IO Cyay 3 TOTOXXHUM TTO30BOM BUHMKAE I1I€ 10 HaOpaHHS pillleHHSIM
3aKOHHOI CWJIM, HaBiTh Ille OO0 MOTro yxBajeHHs. Tak, SIKIIO B 1LIbO-
My a0o IiHILIOMY CyHi BXe € cIIpaBa 3i CIIOpY MiXK TUMU CaMHMM CTO-
pOHaMM, TIpO TOM caMUil MpeaMeT i 3 TUX caMMX IiJIcTaB, ocoda BXe
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HE MOXe MOBTOPHO 3BEPHYTUCS 10 CYAY 3 L€ X BUMOIOIO, iHaKIIe
il Oyae BiIMOBJIEHO y BiIKPUTTi MpOBaIKEHHS.

BignoBinHi 3aKOHOIAaBYi MOJIOXEHHS CXOISITh CBOIM KOPIiHHSM IO
cTajlii TaBHbOPUMCHKOTO (DOPMYJISIPHOTO Mpollecy Mmia Ha3Boto Litis
contestatio. Y cdopmyJisipHOMY IPOLECi CTOPOHM Mepeld MaricTpaToM
MOTJIM BUKJIQIAaTU CIpaBy y OyIb-sIKMX BUCIOBaX 1 y Oymb-sKiit ¢op-
Mi. A BXe MpeTop HagaBaB IPETEH3isIM CTOPiH BiANIOBIAHUIA IOPUINY-
HU# BUIJISAA. I3 TTOSICHEHBb CTOPiH BiH BUBOAWB IOPUINYHY CYTHICThb
CIIOpY i CyTh BUKJIAAB Y OCOOJMBIN 3amucClli Cyali, IKAN MpU3HadYaB-
csl Il po3misiay 1i€l cripaBu. 1ls 3amucka i € opmyna. 3 MOMEHTY
il OTpMMaHHS BBaXaJlocsl TaKUMM, 110 BigOysocs, litis contestatio (3a-
CBiTYEHHS CIIOpY), i THM CaMMM BUKJIIOYAIacs MOXJIMBICTh 3BEpPHEH-
HSl 10 MpeTopa JJis 3aXMCTy TOro X MpaBa, 3 TMX Xe MiACTaB, Bil-
MOBiZHO 10 mpaBuja ne bis de eadem re sit action (He MoXHa IBidi
MOPYIIYBaTH OIHY i Ty X CIIpaBy). 3a3HaueHe MpaBUIO 30eperiaocs y
CcydacHOMY ITpolleci, xodya aHajorig litis contestatio BimcyTHs'.

3BuyaiiHo, mojoxkeHHs M. 3 4. 1 ct. 186 LIITK Ykpainu He MOX-
Ha BiIHECTW O MPaBOBUX HACJiAKiB HaOpaHHS pillIeHHSIM 3aKOHHOI
CWJIM, OCKIJIbKM 1Ie ¥ caMOoTro pillleHHs Hemae. 3a3HauyeHa HeMOX-
JIMBICTh IIpen’sIBJIEHHSI 0CO00I0 TOTOXHOIO IT030BY € IIPaBOBHUM Ha-
CJIiIKOM 3BEpPHEHHS OO CYOy Ta BIIKPMUTTS IPOBAIXEHHS Yy CIIpaBi,
sKa Ma€, BTiM, MeBHE 3HAYEHHS i JJISI BUKJIIOYHOCTI PIillIEHHS CYAYy,
110 HAabpajo 3aKOHHOI CWJIM, OCKIJIbKM TEPELIKOXa€ BUHUKHEHHIO
KiJIbKOX TIapajieIbHUX CYJOBUX MPOILECIB 3 OMHOIO MUTAHHS Ta yXBa-
JICHHIO KiJIbKOX pillleHb, 110 cylepedyaTb OJHE OJHOMY. TakuM 4M-
HOM, TojioxXeHHS 1. 3 4. 1 cT. 186 LIIT1K Ykpainu pa3oM 3 BUKITIOU-
HICTIO pillleHHS CyAy, 110 HaOpajio 3aKOHHOI CUJIM, 3a0e3MeUyIoTh 10-
TPUMaHHS MIPUHLMITY IPaBOBOI BU3HAYEHOCTI.

OTxe BUKIIOUHICTD pillleHHS Cydy, 110 HaOpaJo 3aKOHHOI CUJIH,
BMHMKAE B MOMEHT HaOpaHHS pillleHHSM 3aKOHHOI CHMJIM Ta 30epira-
€TbCS JOTU, JOKM pIllIeHHSI Cydy 30epirae cBoO 3aKOHHY cujy. byab-
SIKi CTelliaibHi TTpaBrjla CTOCOBHO TPUITMHEHHS il BUKJIIOYHOCTI pi-
LIEHHS Cymy, 1110 Habpajao 3aKOHHOI CUJIU, BillCYTHi.

TicHo moB’s13aHa 3 BUKJIIOUHICTIO BJACTUBICTh HECITPOCTOBHOCTI
pillIeHHS Ccyay, 1110 Habpajlo 3aKOHHOI CUJIM, OCKiJIbKM TaKOX TMOKJIH-
KaHa 3a0e3mnevyyBaTy CTAOUIbHICTh JAHOTO aKTa IPaBOCYIJIS.

! Apowenko I. C. AXTyalbHi MUTaHHS PUMCBHKOTO LIMBiIBHOTO mpolecy // Tlpa-
BoBe perymoBaHHsT ekoHoMiku. 2012. Ne 11—12. C. 283—-284.
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Ax yxe 3a3Havanocs, T. M. SI6104KOB Ha3MBaB HECIIPOCTOBHICTh
OOHUM 3 IOPUAWYHMUX €(PEeKTiB 3aKOHHOI CUJIM CYOOBOTO pillleHHS,
KW TOJISITa€ Y HEMOXJMBOCTI WOro OCKap>KeHHsI 3BUYallHUMU
cnocobamu'. Ha choronmHilHiil JeHb TaKMM 3BHUYAHUM CIIOCOOOM
OCKapXeHHS CYIOBMX pillleHb € anessuisd. Ha BiaMmiHy Big anensitii
Kacalliss — I11e HaAa3BUYailHuil crmocid ockapxkeHHs. B mopsinky Ka-
callii OCKap:KyrTbhCsl BXX€ TakKi, 110 HaOpajlu 3aKOHHOI CWJIM, PillleH-
HSI Cydy, a TOMY IpollecyaJbHUI 3aKOH O0OMeEXYyE MOXJIUBICTh Ka-
calliifHOro ockapXeHHsl, He JAOIyCKalo4yd MOXJMBOCTI KacalliiiHOro
OCKapKeHHSI OKpeMUX KaTeropiil CylmoBHUX pillleHb (BCTAHOBIIOE TakK
3BaHi «IIponecyajbHi (pUIBTpH»), a TAKOX BM3HAYAE OLIBII KOPCTKIi
MeXi KacallilfHOro meperjisiay CYOOBHUX pillleHb (Cyn KacaliifHol iH-
CTaHIIil MepeBipsie JMIle MPaBUIbHICTh 3aCTOCYBAaHHSI 3aKOHY Ta HeE
BTPYYAEThCSI Y (DAKTUYHY CTOPOHY CIIpaBU).

HecnipocToBHicTh 0o3Havae, nucaB C. H. AOpaMoB, 11O pillIeHHS,
sIKe HaOpaJio 3aKOHHOI CMJIM, HE MOXe OCHOPIOBaTUCh, HE MimJisirae
OoCKapxXeHH0. JIoMmyleHHsI MOXJMBOCTI OCHOPIOBaHHS (OCKapXXeH-
HS) pillIeHHsI, 110 Ha0paJio 3aKOHHOI CHMJIM, 03HA4YaJio O, 110 pillleHHS
Cylly HiKOJIM HEe MOXe CTaTh OCTaTOYHUM, Ta BHECJO O Taky X He-
CTiliKiCTh, HEBU3HAYEHICTb IO IIUBLIBHOIO 00OPOTY, SIK i MOXJIMBICTb
Ipen’siBJIEeHHSI HOBOTO MO30BYy. PillleHHs cyny, 110 HaOpajo 3aKOHHOI
CWJIM, € 3aKOHOM JIS1 JaHOTO KOHKPETHOTO BUMAAKY, TOMY BOHO Ma€
Oyt cTabilbHUM, K i 3aKOHM, MOXJIMBICTh OCIOPIOBATH PillICHHS
IJISIXOM 0€3KiHEYHOTO OCKapKeHHs 3pyliHyBajia O II0 BIACTUBICTh
pillleHHsT K OJHY 3 OCHOB IIPaBOCYIIsZ.

TakuM YMHOM BJIACTUMBICTh HECIPOCTOBHOCTI 3HAaXOAUTHCS Ha
MEXi OBOX BaXXJIMBHUX 3acaj CyJIOYMHCTBA — CTaOiIBbHOCTI pilleH-
Hs cyny (B MiXHapoOIHiil Ta €BpOMNEMCHKiil CYHOBili IMpPaKTHII MO-
3HaAYa€eThes K res judicata), 110 € CKJIaJOBOIO MPUHIMITY IIPaBOBOI
BU3HAYEHOCTI, Ta IIpaBa Ha OCKapXKE€HHS CyIOBOIro PillleHHS, IO €
CKJIQJIOBOIO MpaBa Ha CIIPaBEIJIMBUIA CyNOBUM O3S,

OTxe, 3 OAHIET CTOPOHM, pillleHHS Cydy He Habupae 3aKOHHOI
CWJIM HeTalHO TIic/Is yXBaJIeHHs IJ1s1 3a0e3MeUeHHsI CTOpOHAM MOXKJIH -
BOCTi MOTO amessliiiHOro ocKapXeHHsI, BU3HAI0OUM TUM CaMUM MOX-

' A6n0ukoee T. M. YueOHUKD pycKaro rpaxaaHCKaro CyaoIrpou3BoacTsa. Apo-
ciasib, 1912. C. 246.

2 Abpamoe C. H. CoBeTCKUI IpaxmaaHCKUi Ipoliecc: yueOHUK. MockBsa, 1952.
C. 265.
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JIUBICTh CYIIiBCHbKOI TTOMUJIKM, Ta 3 IHIIIOI CTOPOHU, MIiCJIs MEPEBipKA
pillIeHHS cyny ameisIiiiHUM CylIoM Ta HaOpaHHSI HUM 3aKOHHOI CUJIU
OCKapXXeHHsI TaKOoro pillleHHSI MOXJIMBE JIUIle Y BUHSATKOBUX BUIIAll-
Kax Ijis1 3a0e3mneyeHHsT CTabIbHOCTI ITPaBOBiTIHOCHUH, 110 OYJI0 IIpe-
METOM CYIOBOTO pillIEHHS, sSIKe HaOpayio 3aKOHHOI CUJIM, Ta BUILHOTO
BOJIOJIHHS IIpaBaMu, IO OYJIW 3aXUIIEHi TAKUM PIlLICHHSIM.

He mMoxHa po3misigaT HECMPOCTOBHICTD SIK aOCOJIIOTHY HEMOX-
JIMBICTh OCKap>XKeHHS Ta Meperyisiay pillieHHs cydy, 110 Habpayio 3a-
KOHHOI CUJIM, OCKiJIbKM TakKa abCOJI0THAa HEMOXJIMBICTb (3a BMC-
moBoM A. X. [onmbMcTeHa — abGCOJIIOTHA HECIIPOCTOBHICTh') HacTae
JIUIIE Yyepe3 IeciaThb POKiB Micyisi HabpaHHS PillleHHSIM CyAy 3aKOHHOL
cwin (1. 2 4.2 ct. 424 LUIIK Ykpainu), amxe oKpiM Kacallii € 111e
IHIIII €KCTpaopAMHapHi CIIOCOOM OCKapxKeHHs pillleHHs (y 3B’SI3Ky 3
HOBOBUSIBJICHUMU Ta BUHSATKOBMMM OOCTaBMHAMM), HE BapTO TaKOX
3a0yBaTHU MPO MOXJIMBICTb TOHOBJIEHHSI CyJOM CTPOKY Ha OCKap-
>KEHHSI pillleHHs ITicjisl Horo 3akiHyeHHs1. Tomy, SIK BxXe OyJo Bin-
3HAUYE€HO, HECITPOCTOBHICTh — 1I¢ JIMIIE HEMOXJIUBICTh OCKApXKEHHSI
Ta TeperJisiiy pillleHHs y 3BUYaliHU# CcrociO, TOOTO B TMOPSIKY are-
JISIIAHOTO MPOBAXKEHHS, SIKUI TOMYCTUMUM AJIs1 BCiX 0€3 BUHSTKY
pillieHb Cy1y.

HecnpocToBHICTb, K i BUKIIOYHICTD BITHOCSATDH IO 3MICTy OibIII
3arajJibHOI BJIACTMBOCTI (€JIeMEHTa) 3aKOHHOI CUJIM pillIEeHHS Cyay: He-
sminHocTi (M. A. [ypBuu?), cra6insHocti (M. M. Iltedans, C. K. 3a-
raitnosa’, P. O. [aBpik®) abo cratmuynoro enemenrta (H. I. MacnenHi-
kosa®, P. O. Iaspix?’).

! Torvememen A. X. Y4eOHUMKDB pycCKaro TpaxkaaHCKaro CyIoIpOM3BOACTBA.
Cankr-ITetepbyprs, 1913. C. 267.

2 [ y[g&uu M. A. CynebHoe pemenue. Teopetudeckue mpob6iaembel. Mocksa, 1976.
C. 146—147.

8 [lTmegpan M. H. TuBinbHe mpouecyaipHe mpaBo Ykpainwm. Kwis, 2005.
C. 421.

4 3aeaiinosa C. K. CyneGHbIe akThl B TPaXIaHCKOM U apOMTPaskHOM IIpoliecce:
TEOpeTUYECKNE W TIPUKJIATHBIC MPOOJIEeMBL: aBToped. MNC. ... O-pa IOPUA. HayK.
Exarepunoypr, 2008. C. 38.

5 Taepix P. 0. CTaGilbHICTD SIK €IeMEHT 3aKOHHOI CHJIM PIlEHHS CYydy y LH-
BUIbHIN cripaBi // YHiBepcuTeTchbKi HaykoBi 3amucku. 2009. Ne 3. C. 98.

8 Macnennuxosa H. U. 3akoHHas cuia cyneGHOIO pPelleHHs B COBETCKOM Ipax-
JTAaHCKOM TIpoliecCyalbHOM IpaBe: aBToped. OuC. ... KaHA. opud. HayK. CBepa-
JoBCcK, 1975. C. 9.

" Iagpix P. O. He3aMiHHICTh SIK €JIeMEHT 3aKOHHOI CWJIM DillleHHs CYmy MepIioi
iHcTaHLii y umBinbHil cripai // @opym mpasa. 2008. Ne 2. C. 57.




186 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

VY 3B’3Ky 3 THUM, 1110 HECIIPOCTOBHICTh O3HAYa€E HEMOXJIMBICTb
anessuiiHOro OCKapXKEeHHS pillleHHS Cyay, 110 Habpajo 3aKOHHOI
CWIM, Cy0’€EKTHMBHI MeXi HECITPOCTOBHOCTI pillleHHS Cyay TMOLIMPIO-
IOThCS JIMIIIE Ha OCi0, SKi MaTh IIPaBO alle/SALiHHOTO OCKApXKEeHHS
Takoro pimeHHs. I BCiX iHIIMX CyO’€KTiB HECHPOCTOBHICTh pi-
IIEHHS CyAay, 1110 HaOpaJio 3aKOHHOI CUJIUA, IOPUJAWYHOTO 3HAYEHHS
He Mae. BimmosigHo mo 4.1 ct. 352 HITK VYkpainu npaBo amems-
LIIHHOTO OCKapXXEeHHsI CYyJOBOrO pillleHHSI MalOTh YYaCHUKU CIIPaBH,
a TakoX 0ocobu, SgKi He Opajay ydacTi y CIpaBi, SKIIO CyI BUPIIIUB
MUTAaHHS IIpO iXHI mpaBa, cBoOOmM, iHTepecHu Ta (a00) OOOB’SI3KU.
Takoxx Ha ITiACTaBi HOPM CIIELiaJIbHMUX 3aKOHIB IIPaBOM ameJIsiiii-
HOI'0 OCKapXXEHHS He3aJeXXHO Bif IX ydJacTi y CIpaBi HamiJeHi mpo-
Kypop (4. 3 cT. 24 3akoHy Ykpainu Big 14.10.2014 poxy Ne 1697-VII
«IIpo mpokypaTypy») Ta YnoBHoBaxeHuit BepxoBHoi Panu Ykpainu
3 npaB JoauHu (1. 10 4. 1 cT. 13 3akoHy Ykpainm Bim 23.12.1997
poky Ne 776/97-BP «IIpo YnoBHoBaxkeHoro BepxosHoi Pamn Ykpa-
iHU 3 TIpaB JIOIUHUY).

Takum ynHOM, Cy0’€EKTUBHI MeXKi HECIIPOCTOBHOCTI PIIlIEHHS CYY,
110 Habpajio 3aKOHHOI CWJIM, BU3HAYalOTbCSl HACTYITHUM KOJIOM CY-
0’€KTiB:

1) yyacHUKM cHpaBu;

2) ocobu, sKi He OpaJu ydacTi y CIpaBi, SIKIIO CYA BUPILLIMB IH-
TaHHSI PO iXHi TMpaBa, cBOOOAU, iHTepecu Ta (a00) 0OOB’I3KH;

3) TMpOKypop;

4) YnoBHoBaxxeHUi1 BepxoBHoi Pagu YkpaiHu 3 mpaB JOAUMHMU.

OO0’eKTMBHI MeXi Iii HEeCIIPOCTOBHOCTI PillleHHSI Cyndy, 10 Hadpa-
JIO 3aKOHHOI CHJIM, SIK i Y BUIIAIKY 3 BUKJIIOUHICTIO, BU3HAYAIOTHCS
TUMHU TIPABOBiIHOCUHAMMU, 1110 € MPEIMETOM CYIOBOTO DPillleHHS.

Ilono TepuTOpiadlbHUX MEX, TO Hisl HECOPOCTOBHOCTI PillIEHHS
cyny, 110 HaOpajo 3aKOHHOI CUJIM, MOUIMPIOETHCS JIMIIE Ha TEpU-
TOpilo YKpaiHU, OCKJIbKY amesiliiiHe OCKapXXeHHs Ta Meperyisa pi-
LIEHHS YKPaiHChKOTO Cydy 3a MeXaMM YKpaiHM He JOMYCKAa€eTbCS 3a
>KOTHUX YMOB.

TeMmopalibHi MeXi Iii HECIPOCTOBHOCTI pillleHHSI CYyay, 110 Ha-
Opajio 3aKOHHOI CWJIM, BiAIIOBiZalOTh TaKMM MeXaM il camoi 3a-
KOHHOI CWJIM, TOOTO MOKM iCHY€E 3aKOHHA CWi DPillleHHs, 1OTU iCHY€E
MOTO HECIIPOCTOBHICTb.
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Bin HecnmpoCTOBHOCTI HEOOXiAHO BiApi3HSITHU HE3MiHHICTb pillleH-
Hs cymy, IO HaOpaJio 3aKOHHOI cuiu. Ilig He3MiHHICTIO, SIK TIpa-
BUJIO, PO3YMIiIOTh HEMOXKJIMBICTh 3MiHM PillIEHHS CYIOM, III0 Oro
yxBanuB'. 30KpeMa, TEKCT PillleHHsS He MOXe 3MIiHIOBAaTHCS TIiI Jac
JA0r0 MPOrOJIOIIEHHSI?.

K. I. ManumieB BKa3yBaB MpPO IOXOIXKEHHSI BJIACTUBOCTI HE3MiH-
HOCTi CYIOBOIO pillleHHsI (IPUHLUITY 0€3[I0BOPOTHOCTI CYIOBOIO pi-
IIEHHS) Bil BUCJIOBY YiibIliaHa MpO Te, 1110, MPOToJOCUBIIN PillleHHS,
Cylnsl Tiepectae OyTM CyAnAeto, i Xo4 OW BiH TpUCYOWUB Oinblie 4uM
MEHIIE, HiXXK HaJleXXalo, HE MOXE BUIPABUTU CBOE PIllIEHHS, OCKiJib-
KM — MOraHo 1€ 44 A00pe, — BiH BXe 3aKiHUMB BUKOHAHHS TO-
KJIaJEHOTO Ha HBHOTO OOOB’SI3KYS.

Oco0MBY TOUKY 30pY 3 NIPUBOLY HE3MIHHOCTI pillieHHSI CyAdy, 110
HabpaJjio 3aKOHHOiI cuiu, BUcioBUB M. A. IypBuy. Tak, M. A. Iyp-
BUY (paKTUUYHO OTOTOXHIOBAB 3aKOHHY CHJIa PillleHHS i HOro He-
3MiHHICTh, 3a0e3MeYeHy HEIPUITYCTUMICTIO Ooro ocKapkKeHHs (He-
CIIPOCTOBHICTh) Ta yXBaJIeHHSI HOBOT'O PillIEeHHS 3a TUM CaMUM TIO-
30BOM (BUKITIOUHICTB)?.

HesminHicte M. A. [ypBUY po3risgaaB He SIK CaMOCTIHY BJIAaCTH-
BiCTb 3aKOHHOI CWUJIM pillIeHHS, a SIK HACJigoK Aii HeCIIPOCTOBHOCTI
Ta BUKJIIOYHOCTI. PillleHHsT He MoXHa 3MiHUTH, TiucaB M. A. [ypBuy,
TOMY 11O HEMPUIYCTMME HOTro ocKap>XeHHsSI abo Meperysia B iHIIOMY
npoliieci®.

Btim HamineHHS BiZOMOro IOPUAMYHOIO Te€pMiHA HOBUM 3MiCTOM,
Io skoro BaaBcsg M. A. IypBudY, HaBpsIL 4M CHOPUSIE CTAJIOCTI PO3-
BUTKY BUYEHHS MPO 3aKOHHY CWJIY CYIOBOTO pillieHHsl. EneMeHT, 1o
3a0e3meuye CTIHKICTh 3MICTy pillleHHS Cydy, IO Habpaao 3aKOHHOI
CWJIA, TIPUMHSITO HAa3WBaTU CTaOUTBHICTIO PIlICHHS Cydy, a HE He-
3MiHHicTIO. [1ig HE3MiHHICTIO XX PO3yMilOTh 30BCiM iHIIIE.

! 3eiidep H. b. CyneGHoe 3acemaHue U cyneOHOe pellieHue B COBETCKOM Ipax-
IAHCKOM Tiporecce: yue6. mocooue. Caparos, 1959. C. 81.

2 Andponos I. B. MoBa 1IMBIBHOTO CYIOYMHCTBA Ta CYHOBOIO PillIEHHS Y LU-
BiTBHIM cripaBi // Haykosi mpani HamioHansHoro yHiBepcutety «Omecbka 10pH-
IMYHa akaneMis» / Biam. 3a Bum. B. M. IIppomiH. Opeca, 2012. T. 12. C. 317.

3 Manvimee K. U. Kypcob rpaxmaHckoro cymomnpusBonctBa. T. 1. Cankr-Ilerep-
oyprb, 1876. C. 429.

4 I'ypeuu M. A. CynebHoe pemenne. Teoperndyeckue mpobieMbl. Mocksa, 1976.
C. 146—147.

5 Tam camo. C. 139.
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Ak cnpaBemnBo BigzHauae P. O. [aBpik, SIKIIO cyl MOXe B Oyab-
SIKUWT MOMEHT 3a BJIaCHOIO iHilliaTMBOIO abo 3a iHiliaTMBOI 0COoOH,
sika Oepe y4JacTb Yy CIIpaBi, CKacyBaTu a00 3MIiHUTH CBOE PillIEHHS, TO
BTpaTa 4yepe3 NeBHMI Yyac 0co0o10, 10 Opaja yyacThb Yy CIIpaBi, IIpaBa
Ha aneJsiiliHe OCKapXXeHHs Ta BCTAHOBJIEHA 3aKOHOM HEMOXJIMBICThb
Mpen’siBJIEHHST TOTOXHOTO MO30BY HE JOCSITHYTh CBOEI MeTU — 3a0e3-
MeYyeHHs MPaBOBOI BU3HAYEHOCTI, CTIMKOCTI pillleHHS Cydy Ta Horo
peaJizalii yepe3 3JI0BXMBaHHS ocobaMu, sIKi Opaju ydacTb y crpa-
Bi, CBOIMH TIPOIICCYAIbHUMM TIpaBaMm'.

ToMy BapTO MOTOAUTHCH 3 HAyKOBLEM Yy TOMY, 110 HE3MiHHICTh €
CaMOCTIITHOIO O3HAKOIO PIillIEeHHS CYAdY, sIKa Y CYKYIHOCTI i3 HeCIIpo-
CTOBHICTIO Ta BUKJIIOUHICTIO YTBOPIOE TaKy IIPaBOBY BJIACTUBICTH pi-
LIeHHs, SIK MOro cTabuIbHICTh, 3a0€e3Ieuy€e CTiMKIiCTh 1Oro MmoJ0XeHb
Ta MPaBOBY BM3HAYEHiCTH.

He cnin BBaxaTu BUHSATKAMU 3 BUMOTM HE3MIHHOCTI pilllEHHS
nependadeni B LUITK YkpaiHu npoueaypyu BUIPABIEHHS OMUCOK Ta
apu(pMETUIHUX TTOMUJIOK Y pillleHHi (CT. 269), a TaKoX po3’SICHEHHS
piieHHs (cT. 271). BkaszaHi npouecyaiibHi Aii He 3MiHIOIOTh pillIeHHS
MO CyTi, a Julle NMPUBOAATh HallMCaHe y TeKCTi pillleHHs Y BiIOBi-
HIiCTh 3 (paKTUYHO IIPUCYIKEHUM CYIOM.

Takox He € BUHSITKOM 3 IIOJIOXKEHHS IIPO HE3MiHHICTh pillleHHS
Cylly MpaBO Cyly CKacyBaTW BJIaCHE PilllEHHS MPO OOMEXEHHS Iu-
BiJIbHOI JOie€3maTHOCTI (pi3MyHOiI 0cOOM, BU3HAHHS OCOOM Hedie3naT-
HOIO, OTOJIOIIEHHS MOMEPJIoI0 a0 BU3HAHHS ii 0€3BiICHO BiICYTHBOIO,
OCKIJIBKM TaKe CKacCyBaHHS BilOYBa€ThCS BHACITOK iCTOTHOI 3MiHU
o0cTaBWH, 10 OyJIW MiACTaBOIO JJIS iX YXBaJeHHs (BUIYXXaHHS He-
nIie3maTHOi ocobu abo 1mosiBa 0coOM, BU3HAHOI O€3BiCHO BilICYTHBLOIO
ab0 OTrOoJIOIICHOI ITOMEPJIOIO).

TemnopalibHi MeXi il HE3MIHHOCTI pillleHHs Cydy, 110 Habpajo
3aKOHHOI CMJIM, MaloTh iCTOTHI ocobiuBocTi. BinmoBimHo mo 4. 8
ct. 268 LIIK YkpaiHu micjisg IpOTroioIIeHHS pillleHHS CYA, KU
oro yxBajquWB, HE MOXE cCaM CKacyBaTH ab0O 3MIHWTH 1€ PillICHHS,
KpiM BUNAanKiB, Bu3HadeHuXx IuM Komekcom. OTKe HE3MiHHICTh pi-
IIEHHS HaCTa€ I1le 10 HaOpaHHSI HUM 3aKOHHOI CUJIM — ofApa3sy Iiic-
JISl TIPOTOJIONIEHHST PillleHHs, a OTXe BOHA HE € TTPAaBOBUM HACJIiIKOM

! Jaepik P. O. He3MiHHICTD SIK €J€MEHT 3aKOHHOI CWJIM PIllleHHSI CYLy ITepILOi
iHCTaHIIii y HMBiIBHINM crpaBi // @opym mpasa. 2008. Ne 2. C. 52.
2 Tam camo.
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HaOpaHHS PIlICHHSIM 3aKOHHOI CWJIW, OJHAK 3aJIMIITAETHCS BJIACTHBI-
CTIO pillleHHS CyAy SIK aKTa MpaBocyiasi. BuHsITKoM 3 mpaBujia mpo
HeraiiHe HAcTaHHS HE3MiHHOCTI PIillIEHHS CyIy € 3a04YHE pillleHHS,
OCKiJIbKM HE3MIiHHICTb 3a0YHOTO pillleHHS HACTa€ JuIle IIicas 3a-
KiHUEHHSI CTPOKY MOJAaHHS 3asiBM TPO MEPETJISIA 3a04HOTO PillIEHHS
(ct. 284 IIIK VYkpainm). Takox meBHY OCOOJMBICTh MalOTh TEMIIO-
paibHi MeXi HE3MiHHOCTI pillleHHS PO YCMHOBJIEHHS, OCKIJIbKM 1IiJI-
KOBHUTa HE3MIHHICTh TaKOTO PilllEeHHSI HACTa€ JIMIIE ITicJIsT HaObpaHHS
HUM 3akKoHHOI cwin (4.5 ct. 314 LHITK VYkpainm).

o npaBoBUX HACHiIKiB HaOpaHHS PillIeHHSIM 3aKOHHOI CUJIM, SIKi
3a0€3MevyloTh CTilKiCTh (CTabiIbHICTD) pillleHHS Cymdy, 110 Habpajo
3aKOHHOI CHJIM (AOTO CTATMYHOTO €JIEMEHTA), BiTHOCSTD i BIaCTUBICTD
MPEeIOAULIIaIbHOCTI PillleHHST Cydy, 110 HAaOpajio 3aKOHHOI CHUJIU.

V 10pUANYHOMY CJIOBHMKY IPEIOIUIIaIbHICTh BU3HAYAETHCS SIK
3000B’s13aHHS IJIs BCiX CYAiB, 10 PO3IJISAAIOTh CIIpaBy, MpUiMaTH
0e3 mepeBipKHU i J0Ka3iB (pakTH, paHillle BCTAHOBJIEHI CYIOBUM pi-
IIEHHSIM YU BUPOKOM, SIKUI BCTYNUB y 3aKOHHY cuiy. Lleit TepmiH
IMOXOAUTh Bill JIATUHCBHKOTO cioBa Praeiudicare (Bim prae — mpedikc
3i 3HaueHHAIM TornepeaXeHHsT + iudicare — cymutn)'.

CBigueHHSI TIPO 3aCTOCYBaHHS MpPEOAWllili B PUMCHBKOMY IIpaBi
30eperaucsa gokyMeHTanbHo. Ilpani Hunepona i ILle3aps € camumu
pPaHHIMHM 3 MIATBEPIKEHb, 110 30€pErIMCs, PO MPUPOAY IPEIOAUILi,
npeloguliaibHI GopMynn y GopMyJISpHOMY IIpolleci, IperoauiiiaabHi
MO30BU. 3yCTPivalOThCs TaKOX OAMHUYHI 3TafKu Mpo Tperoaulliaib-
Hi 3B’3kM B mpausgx Ksinrimiana, JliBisg, Ilrinia, Tamura, CeHeku,
Kypist, ®ponrona, Mariepa, Amysnest, Cetonis, [1aBma, YibtiaHa.
ITpote HaiiGiNIbII SICHO i YiTKO MOHSTTS praejudicium HagaHe B «IH-
crutynisix» Tasg («Institutiones» Gai) Ta B «3BeeHHI pMMCBKOTIO IIpa-
Ba» («Corpus iuris civilis»). Ilim praeiudicium po3yminocsi monepeaHe
BU3HAUEHHS, PIllIEHHS, COPSIMOBaHE Ha BCTAHOBJEHHS, BU3HAHHS,
MOCBiIUEHHSI MpPaBOBOIo abo (PaKTUUYHOIO BiJHOIIEHHS, Bil SIKO-
ro 3aJIeXKUTh BUPILIEHHS iHIIOrO MUTAaHHS, 110 CTAHOBUTH MpPEAMET
OKPEMOTO CYJ0BOTO PO3IJISILY, a TAKOX 30MTKU, 1110 BUHUKAIOTh 3 T10-
MePEeIHBOr0 BUPIIIEHHS MOGIYHOrO IMpolecy?.

I. O. Tony6oBchKa,
B. M. IlloBkoBuit, O. M. Jleprepona Ta in. Kuis, 2012. C. 330—331.

2 ToiOvickuii @. M. JTaTUHCKO-PYCCKUI CJI0Bapb K MICTOYHUKAM PUMCKOTO IIpa-
Ba: o usf. 1896 . Mockga, 1997. C. 428; UYepxawuna A. B. CtaHoBIeHUEe U pa3-
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[luM TepMiHOM B pMMCBKOMY TIpaBi MO3HAYABCS CYIOBUM PO3IIISI
(i BUpillIEeHHSI) B OKpeMOMY TIpolieci IKOro-HeOyab MUTaHHS, 1110 Ma€
3HAUEHHS [JI1 BUHECEHHs MPaBUJIbHOTO PillleHHs Y TOJOBHIil crpa-
Bi. SIkio Take nmuTaHHSA He OyJIO 3a3malieridb BUpIIIEHE, BiOIOBigay
MiI' BUCTaBUTHU 3KCIEIIIiI0, «III0 BiTHOCHO TaKOi-TO CIIpaBM HE BCTa-
HOBJIIOBAJIOCS MpeIoaullii», sika IapallidyBaja mo30BHY BUMory. I1o3u-
Ba4deBi, TAKUM YMHOM, CJIiI Oy/JI0 CIoYaTKy Mpen SIBUTH MpPeIoauiliaab-
HUI Mo30B (actio praeiudicialis), 11100 10BECTU «OiNIbIIl 3arajbHe» CBOE
npaBo (HampuKJiaz, IpaBo Ha CHaJOK B IIJIOMY), JOOUTHUCH MOTO Cy-
JIOBOTO TIiATBEpIKEHHS (pronunciatio) i BxXe ITOTIM IIpen SIBISITH T0-
30B TpO TMPUCYIXKEHHS BiAmoBigaua, Mpu pO3MIsdi SIKOTO PillleHHS,
BUHECEHE 3a IMepILINM M030BOM, Majio O IpeloauiiiaibHe 3HAYCHHS '

B cyuacHiii 1opuanyHiii Hayli Mig MpeoauiliabHICTIO pO3YMilOTh:

1) BIAcTUBICTH pillleHHs CyIoy, IIPaBOBUM HACIiIOK HaOpaHHS HUM
3aKOHHOI CWIM, SIKUW BUSIBISIETHCS Y OOOB’SI3KOBOCTiI BpaxXyBaHHS Ta
BMKOPUCTaHHSI 00CTaBUH ((hakTiB Ta MpPaBOBIIHOCHUH), 110 BCTAHOBJIECHI
CyIOM TIpM BUPIIIEHHI JaHOI CYTOBOI CMpaBW, MPU PO3MJISL iHIIOI Cy-
JIOBOI CMpaBH, B SIKilt OepyTh y4acThb Ti cami ocodbu abo ocoba, 111070
SIKOi BCTAHOBJICHO 11i 0OCTaBUHM; HEMTPUITYCTUMOCTI 3arepedeHHsl 3 OOKY
oci0, 110 Opajii y4acTh y IPOIECi, Ta iHIIMX OCi0 II0J0 BCTAaHOBJIECHMX
cymom daktiB (P. O. Taspik?, O. 3. XotnHcbka®, €. B. Kitinosat);

2) MeBHMI 3B’I30K MiX pilleHHsIMH (200 MiX cIipaBamMu), BHacC-
JIITOK SIKOTO HAasIBHi y pillleHHi, 1110 Habpajo 3aKOHHOI CUJIW, BUC-
HOBKMU CyIy TIpO HasIBHICTh UM BiICYTHIiCTh MEeBHUX (paKTiB 4u Tpa-
BOBIIHOCHUH € O0OB’SI3KOBUMU [IJIs1 iHILIOTO CyAy TIpU YXBaJIeHHI HUM
pillleHHsI B iHWIIK crpaBi, B sAKili OepyTh y4yacThb Ti cami Cy0’e€KTuU
(M. B. 3eiinep®, O. I1. Kneitnman®);

BUTHE TPAaBOBOTO MHCTUTYTa mpetoauuuu B Poccuiickoit Mdenepanuu: auc. ...
KaH. fopun. Hayk. Mocksa, 2017. C. 13—14.

' Tyzo0e /1. O. T1oHITHSI M TEPMUHOJIOTMSI PUMCKOTO IIpaBa B PYCCKOM M3MAaHUM
Hurect KOctuamana. URL: http://www.orbis-medievalis.ru/library/tuzov.pdf.

2 Taepik P. O. TIpeoauiiifHiCTh SIK BJACTUBICTb CYIOBOTO PillleHHSI Y LIUBILIbHIM
crpaBi, mo Habpano 3akoHHOi cwm. URL: http://www.lex-line.com.ua/?go=fu-
11_article&id=68.

3 Xomuncoka O. 3. TlperoanuianabHICTh SIK IPOSIB 000B’SI3KOBOCTI CydOBUX Pi-
meHb // BicHuk Axkanemii agBokarypu Ykpainu. 2005. Bum. 4. C. 39.

4 Kawunosa E. B. O mnperoanimanibHOCTA cyaeOHoro pemenus // BectHuk Mo-
ckoBckoro yHuBepcutera. Cepust 11, ITpaBo. 2003. Ne 6. C. 91.

5 3eiidep H. b. CyneGHOe pellieHre 10 rpaxmaHckomy aery. Mocksa, 1966. C. 146.

8 Kneitnman A. @. HoBeliliie TeyeHMs] B COBETCKOW HayKe IPakIaHCKOTO Mpo-
LieCcyaJIbHOro IpaBa (o4yepku 1o mcropuu). Mocksa, 1967. C. 93.
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3) BiacTUBICTh (haKTiB, SIKi BCTAHOBJIEHI PillIEeHHSIM, 1110 HaOpajio
3aKOHHOI CHMJIM, IO € ITiICTaBOIO 3BiJILHEHHS iX Bim JOKa3yBaHHS B
IHIIIOMY CyZOBOMY IIPOILIECi, B IKOMY OepyTh y4acThb Ti caMmi cy0’€KTH
(B. B. Momnuanos', P. B. Teprumnikos?).

KoxeH 3 1ux migxoniB Ma€e MpaBoO Ha iCHYBaHHS, OCKiJIbKM KOXEH
PO3KPMBAE CEHC TOTO YM iHILOrO MpPOSIBY IPEIOAUIIiaJIbHOCTI.

Tak, miiicHo, MpeoAUliaIbHICT € MMPaBOBUM HAcCJiJIKOM HaOpaH-
HsI pIllIEHHSIM 3aKOHHOI CWJIM, OCKUIBKM JIMIIE ITicis HaObpaHHS pi-
IIEHHSIM CyIy 3aKOHHOI CUJIM BCTaHOBJEHi HUMM (PaKTHU Ta TpaBoO-
BiTHOCMHM HaOyBalOTh O0OB’SI3KOBOTO XapakKTepy Ta IIOBUHHI Bpa-
XOBYBaTUCh LIMM YW iHIIUM CYIOM TpU PO3MJISiAi CIpaB, ne 0epyThb
yJacTh i cami cy0’exTu. TakoxX IMperoauiaibHICTh IIPOSBISIETHCS
y IEBHOMY 3B’SI3Ky MiX OKpPEeMHUMM CIIpaBaMM Ta PIillIEHHSIMM, 110
YXBAIIOIOThCS y LIMX clipaBax. Takuil 3B’SI30K MOXE IMPOSIBISTUCS Y
MOXKJIMBOCTI 3yITMHEHHS MPOBAIKCHHSI B ONHil crpaBi 10 BUpilIEH-
HSI IO CYTi iHILIOI CIIpaBM, sIKa Ma€ 3 HEl MpeloavlliaibHUI 3B’S130K
(. 6 9. 1 ct. 251 HUIIK Ykpainm), Takox IIeil 3B’SI30K IPOSIBISETHCS
Yy HeOOXiTHOCTi BpaxyBaHHS CyJIOM, 110 PO3IJISIIAE OJHY CpaBy, dhak-
TiB, BCTAHOBJICHMX TaKMM, III0 HaOpajo 3aKOHHOI CHMJIM, PillleHHSIM
B iHMIi# cnpaBi (4.2 cT. 13 3akoHy Ykpainu «IIpo cymoyctpiii i cra-
TyC CyIdiB»). SIK mpaBUIO HOEThCS IIPO 3B’SI30K MiXK pIillIEHHSIM 3a
MO30BOM IPO BU3HAHHS Ta PIillIEHHSIM 3a MO30BOM IPO MPUCYIXKEH-
H$, @ TAKOX MIiX PIillIEHHSIMU 32 OCHOBHUM Ta PETPECHUM ITO30BaAMM.
Mae Micue i xapakTepucTUKa MpPeoAnUlialbHOCTI IK O3HAKU MEeBHOI
IPYINU IOPpUANYHUX (DaKTiB, 1O HE MiISAraloTh A0KasyBaHHIO (4.4
ct. 82 HITK VYkpainm).

Cy0’eXTUBHI MeXi IPEOIMLiaJIbHOCTI OeINo IIMpIIi, HiX, Ha-
MPUKJIAaM, TaKi MeXi BJIACTUBOCTEM BUKJIIIOYHOCTI Ta HECIIPOCTOBHO-
cti. OKpiM CTOpiH, TpeTiX oci0, SKi 3asBISIOTh CAMOCTiMHI BUMOTH
IIOJA0 TpeaMeTa CIIOpy, Ta iX MpaBOHACTYIMHUKIB, IPEIOAULIIaJbHICTh
MOLIMPIOE CBOIO [il0 TaKOX i Ha TpeTiX ocid, AKi He 3asgBISIIOTh Ca-
MOCTIiHMX BUMOT IIOJAO TIpeaMeTa criopy. Buxoasuu 3i 3aMicTy 4. 2
cT. 54 HIIK YkpaiHu, MoxHa 3pOOUTU BUCHOBOK, 1110 Ha TPETIO OCO-
Oy, sIKa He 3asIBJISIE CAaMOCTiHHMX BUMOT ILIOJO0 MpeaMeTa Cropy, 3a-

! Moauanos B. B. OCHOBBI TE€OPUH TOKA3aTEIbCTB B TPaXXIaHCKOM IIPOIIECCY-
aTbHOM TIpaBe: yueb. mocobue. Mocksa, 2012. C. 95—101.

2 Tepmuwnixoe P. B. JIokasyBaHHS i JOKa3W B CYIOYMHCTBI YKpaiHU: Hayk.-
npakTt. moci6. Xapkis, 2009. C. 31.
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JIy4eHy J0 y4JacTi y CIpaBi, MOIIMPIOIOTHCS MPaBOBi HACIIAKKW BCTa-
HOBJIEHHSI CyIoM OOCTaBMH cIipaBu. ToOTO Taka TpeTsl ocoba BxXe He
3MOXe ocroptoBatv (hakTH, BCTAHOBJIEHI pillleHHSM Cyay, 1110 Habpa-
JIO 3aKOHHOI CWJIU, IIPU PO3LJISAi IMO30BY, MpPea IBJIEHOIO0 CTOPOHOIO,
sika OpaJsia y4yacTb y Wil cripaBi, 4O Li€i TpeTboi 0cobu abo MO30BY,
npen’ IBJISHOTO 1Ii€I0 TPEThOIO 0CO0O0I0 O TaKOl CTOPOHMU.

CTOCOBHO 00’€KTMBHMX MeX Jii MPeIoAnLIiaIbHOCTI pillIEHHS CYY,
110 HaOpajio 3aKOHHOI CUJIM, B IOPUAMYHIN Haylli iCHYE JIBa OCHOB-
HUX TOrJIsiAu: 1) BOHU TIOLIMPIOIOTHCS JIMIE HAa BCTAHOBJIEHI CYIOM
obctraBuHM (hakT)'; 2) BOHU TTOIIMPIOIOTECS HA BCTAHOBJICHI CYIOM
obcraBuHM ((DakTH) Ta TIPABOBITHOCUHN.

CamMe ocTaHHSI TOYKa 30pYy € OUTBII MPaBUIBHOIO, OCKIJIBKU B CYy-
JIOBOMY PpillIEeHHi iCHYE HEPO3pPUBHUI 3B’SI30K MiX BCTAaHOBJICHUMU
cynoMm akTamMuy Ta IpaBOBiIHOCHMHAMU. SKIIO Cyld BCTaHOBUB (haKT
KYMiBJi-IpoJaxy MaiHa, AyXe BakKKOo BU3HAYUTHU, A€ TYT 3aKiHUY-
IOTHCSI BCTAHOBJIEHI CyIOM OOCTaBMHM i MOYMHAIOTHCS BCTAHOBJICHI
cynoM TipaBoBimHOocMHM. CaMe TOMY LIMBiJIbHE IIpolecyajbHe 3aKo-
HOJABCTBO IPOTSITOM TPUBAJIOTO Yacy 3aKpillIoBajIo MperoaulliajibHe
3HAUEHHS SK 3a 00CTaBUHAMW CIIpaBH, TakK i 3a MPaBOBiTIHOCUHAMU,
BCTAaHOBJICHUMM DillIEHHSIM Cydy, 110 HaOpaJio 3aKOHHOI cwian (4. 3
ct. 231 LIIK YPCP 1963 poky, 4. 2 ct. 223 LII1K Ykpainu B pemakiii
Bin 18.03.2004 poky).

Opnnak ymHHa pepakuisg LITK Ykpainu BM3Hayae 1ie MUTaHHS
JIeIO iHaKIIIe.

[To-nepmre, ynHHWUE LITK Ykpainu npssMo He 3a00pOHSIE CTOPO-
HaM CITPOCTOBYBAaTH B iHIIOMY CYIOBOMY IIpolieci 0OOCTaBUHU, BCTa-
HOBJIEHi pillleHHSIM Cydy, 110 HaOpajo 3aKOHHOI cujin. Taky 3a00-
POHY MOXHA JIMIIIE HEIPSIMO BUBECTU 3 MOJOXeHb 4. 5 ct. 82 LIIK
VYkpainu.

ITo-npyre, BinnosinHo 10 4. 7 cT. 82 LITTK YKpaiHu npaBoBa OIliH-
Ka, HajaHa CyJoM IeBHOMY (bakTy IpH po3MIsii iHIIOI CIipaBH, HE €
000B’s13K0BOI0 1S cyay. Lle dakTuuHO 03HAvae, 110 MperoaunlliaJbHe
3HAQYEHHS TIPU BUPIIIEHHI TWBUIBHOI CIIpaBU, B SKill O€pPYyTh y4acTb

" Yeprawuna A. B. CtaHOBJeHUWE W pa3BUTUE IPABOBOIO WHCTHUTYTa IIpe-
fonuu B Poccuiickoit Denepanuu: muc. ... KaHa. opua. HayK. Mocksa, 2017.
C. 69-70.

2 Cosemckuil TpaxXmaHCKUI Ipolecc: yueOHuK / mox pexa. P. ®@. Kammicrpato-
Boii. MockBa, 1990. C. 141; Tpybrukoe I1. 5. Bonpockl rpaxxaaHCKOro Impoiecca
B npakTnke BepxoBHoro Cyma CCCP. Mocksa, 1979. C. 154.
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Ti X cy6’exTu, MawoTh 3a yMHHUM LITTK YkpaiHnu nuiie BcTaHOBIe-
Hi cynoMm (akTu, ajie He MPaBOBiIHOCUHM, OCKiILKM iHIlIA MpaBoOBa
OlliHKa TIeBHOTO (hakTy MOXe MPU3BECTU 10 BCTAHOBJIEHHS CYIOM Ha
MOT0 OCHOBI iHIIMX IpaBoOBimHOCHH. BTiM pi3Ha IpaBoBa OILiHKA CYy-
JIoM (cymaMM) OOHI€l i Ti€l )X 0OCTaBMHU B DPillIEHHSIX CYIy B Pi3HUX
crpaBax CTaBUTh MiJl CYMHIiB MpPaBOCYIHICTh TaKUX PIllIEHb Ta MOXE
MPU3BECTU 10 30UIBIIEHHSI CYIOBUX CITOpiB, MiApuBaTUME JIOBIpy IO
cynoBoi Biaau. Ko B TaKMX cHpaBax OepyTh y4acThb Ti X CTOpO-
HY, BOHM HE MOBWHHI MaTW MPpaBO OCHOPIOBAaTH Hi camMi 0OCTaBUHMU,
BCTaHOBJIEHI pillleHHSIM CYAy, 1110 Habpajao 3aKOHHOI CWJIM, Hi iX Tpa-
BOBY OLIiHKY CY/AOM, 1110 Take pillleHHs yXBajiuB. Tak, LIJIKOM cIpa-
BeIJIMBUM € TBepmKeHHs A. B. UepkaluHoi 1po Te, 10 AesKi 1opu-
IWYHi akTy B3araji HEBil’€MHI Bill X MpaBoBOi OIliHKU. Tomy 3a-
JIMIIAETHCS HE3PO3YMiIMM, SIKMiA (pakT Oyne BCTAaHOBJICHUM IIPU BU-
pillleHHi MUTaHHS PO YKJIaIeHHS JI0rOBODY'.

VY 3B’3Ky i3 BHUIlIe3a3HAUEHUM IponoHyeThbcsl 4. 7 cT. 82 HITK
Ykpainu Bupanutu, a ct. 273 HITK YkpaiHu 1OMOBHUTH 4aCTMHOIO
IT’SITOI0 HACTYITHOTO 3MicTy: «5. Ilicisa HaOpaHHS pilleHHSIM Cymy 3a-
KOHHOI CUJIU CTOPOHM Ta TPeTi 0coOM i3 caMOCTiHHMMU BUMOTaMU,
a TaKoX IX MPaBOHACTYIMHUWKM HE MOXYTb 3HOBY 3asIBJISITA B CyHdi Ty
caMy TMO30BHY BUMOTY 3 THUX CaMUX ITiJICTaB, a TAKOX OCITIOPIOBaTH B
IHIIIOMY MpolieCi BCTAHOBJIEHI CyaoM (paKTH i IIpaBOBITHOCHHW».

Oco0JIMBOCTI CTOCOBHO TEPUTOPIiaIbHUX Ta TEMITOPAITBHUX MEX il
MNpeIOAULIATBHOCTI PillIeHHS Cydy, 110 HaOpajo 3aKOHHOI CHIU, Bil-
cyTHi. ToOTO BOHM MOIIUPIOIOTHCS BUKJIIOYHO Ha TEPUTOPil0 YKpa-
iHM Ta OilOTh B MeXKax 4acy, IIPOTITOM SIKOTO PillleHHSI Cydy 30epirae
CBOIO 3aKOHHY CUIY.

HactynmHuM 1mpaBOBMM HacIiZKOM HaOpaHHS PillICHHSIM CYOy 3a-
KOHHO1 CWJIU € Oro 0060B’I3KOBICTb.

€. B. BacbkoBcbKUII pO3TiisigaB 00OB’SI3KOBICTb K APYTrUid Ha-
MPSIMOK TIPOSIBY 3aKOHHOI CHJIM pillieHHST cyay (popMalibHa 3aKOHHA
cuia), BKa3ylouH, 110 BOHA TIOJISITAE B TOMY, IO OCTATOYHE CYIOBE
pillieHHST 00OB’SI3KOBE SIK JUISI CaMOTO Cy.y, 1110 MOro YXBaJIUB, SIKMI
3 MOMEHTY MPOTOJIOLIEHHS Pe30JIIollii BxXe He BMpaBi 3MiHIOBaTH pi-
IIeHHs, TaK i IJI YCiX iHIIMX CYIOBUX Ta YpSOOBUX YCTAHOB, SIKi Ta-

" Yeprxawuna A. B. CTaHOBJICHUE U Pa3BUTUE TIPABOBOIO MHCTUTYTA MIPEIOIULIMI
B Poccuiickoit @enepanmu: auc. ... KaHm. opul. HayK. Mocksa, 2017. C. 77.
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KOX He MaloTh IIpaBa Hi CKacOBYBaTH Hi 3MiHIOBaTH ioro'. SIK Bum-
HO 3 BUIlle3a3HaueHoro, €. B. BacbkoBchbkuUit He po3aiissB 000B’I3KO-
BiCTb, HECTIPOCTOBHICTb Ta HE3MiHHICTb pillleHHS Cy.dy, 1110 Habpajo
3aKOHHOI CWJIM, Ta MOENHYBAB 1Ii XapaKTePUCTUKU y 3MICTi MOHSTTS
«(hopMasibHa 3aKOHHA CHWJa CYJIOBOIO PillIEHHS».

Bzarani njs HayKoBIIiB TOTO IIepioay He OyJI0 XapaKTE€pPHO KOp-
CTKO BiZmijIT OOOB’SI3KOBICTh Bil iHIIMX IpaBOBUX HACJiJIKiB Ha-
OpaHHs pilleHHsIM cyny 3akKoHHo1 cunu. Hanpuxknan, B. JI. IcaueH-
KO THCaB, IO MJISI CyAy Ta iHIIUX Jep>XKaBHUX YCTaHOB O0OB’SI3-
KOBICTh O3HAYa€, IO BCi BOHMW IOBWHHI BM3HABaTH, IO CIIip MiX
CTOPOHAMM, IIIO0 € MPEIMETOM pillleHHs, BUPIIICHNI Ha3aBXIHU, a
IIpaBO MEBHOI CTOPOHM, BCTAHOBJICHE PIllIEHHSM, MOBUHHO BBaXKa-
THCSI O€3CIIipHMM Ta HACKIIbKM 1Ie MOXKJIMBO CIIPUSTH OCO0i B pe-
aizaii uporo mpasa. s ctopiH, Ha aymky B. JI. IcaueHko, 060-
B’SI3KOBICTh pillIEHHS, 110 HAOpaJio 3aKOHHOI CWJIM, O3HAada€, 110
BOHM ITOBHHHI 0€3yYMOBHO MiIKOPUTHUCS HOMY Ta HE BIIpaBi po3-
IMOYMHATU TO# camuii cmip 3HoBY?. IlomiGHMiT migxig 6auyuMo i y
T. M. Sl6noukoBa’.

Takuii IMUPOKUK TIOTJIsAN Ha BJIACTMBICTH OOOB’SI3KOBOCTI Tpa-
HUYUTH 3 (paKTUIYHMM OTOTOKHEHHSIM OOOB’SI3KOBOCTI i3 caMolO 3a-
KOHHOIO CWJIOIO pillleHHs cydy. I xoua He MOXHa LJIKOBUTO CTBEP-
JIXKyBaTH, IO JOPEBOMIONLIMHI MpolecyaliCTh OTOTOXHIOBaIX 000-
B’SI3KOBICTb pillIeHHsI, 110 Habpajo 3aKOHHOI CWIM, i3 caMoo 3a-
KOHHOIO CUJIOIO, 1I¢ 3pOOMIN OKPEeMi HAyKOBIIi BX€ padsHCHKOI 1001
(manpuknan, C. lO. Kai*, K. 1. Komiccapos ta B. M. CemeHOB?).

M. b. 3etinep Ha3uBaB 00OB’SI3KOBiCTH OCHOBHOIO BJIACTHUBICTIO
3aKOHHOI CUJIM PillIeHHs Cyay, 3 SIKOi BXX€ BUILIMBAIOTH yCi iHIIi (He-
3MiHHICTh, HECIIPOCTOBHICTb, IIPEIOANIIIabHICTh, BUKIIOYHICTD Ta pe-

! Bacvkoeckuii E. B. YdeGHMK TrpaxmaHCKOro mpouecca. Mocksa, 1917.
C. 352.

2 Hcauenko B.JI. Pycckoe TpaxmaHCKOE CyIOIIPOM3BOACTBO: IMPAKTHYECKOE PY-
KOBOJICTBO JUJIsI CTYAEHTOBb M HauMHaromux opuctoBb. T. 1. CynonpousBoacTBo
nckoBoe. MuHcksb, 1901. C. 134.

3 J6nouxoes T. M. Y4eOHUKD pyCKaro rpaxaaHCKaro CyIoIlpou3BoiacTsa. Spo-
cnaBib, 1912. C. 247-248.

4 Kay C. 0. CyneGHbIil Ham30p B TpaxkIaHCKOM CYIONpPOM3BOIACTBe. MOCKBa,
1980. C. 132—133.

5 Cogemckuii TpaXXIaHCKUI Tpoliecc: yueOHUK / otB. pen.: K. M. Komuccapos,
B. M. CemenoB. Mocksa, 1978. C. 247—248.

8 ULBIABHOMY HPOUL

a—1-0518 Isan

YOo6tp

Po30in 2. Piwenns cydy y yusineriii cnpasi 195

amizoBanictp)'. TlomioHoI ToukM 30py motpumysascs i O. I1. KneitH-
MaH?.

BriM OGinpIIicTh HOCTIZHUKIB, OCOOJMBO CyYaCHUX, BCE 3K IIiJI-
KOM CIIpaBeIJIMBO HE CXWJIbHI OTOTOXHIOBATU 3aKOHHY CHIIY Di-
LIIEHHS Cyay Ta MOro 00OB’SA3KOBICTh i HE HAAUISAIOTh 000OB’SI3KOBIiCThb
SIKMMOCh OCOOJIMBUM 3HAYEHHSM, PO3IJSIIAouM ii Jullle K OJUH 3
MIPaBOBMX HACJIIKIB 3aKOHHOI CWJIM pilieHHsS cyay. O00B’SI3KOBICTb
BKJIIOUAIOTh 0 3MiCTy IMHAMIUHOTO eJleMeHTa 3aKOHHOI CWJIU CYIO-
Boro pimenHs (H. I. Macnennikosa?, P. O. Taspik?).

Ha croroaHiuHili AeHb 000B’SI3KOBICTh CYIOBUX pillleHb BHU3HAa-
YeHO K OIHY 3 OCHOBHMX 3acaj CydoYMHCTBa B3araji (m. 9 ct. 129
KoncTuryuii Ykpainn) Ta LUBIIBHOTO CYOJOYMHCTBa 30KpeMma (. 7
4. 3 ct. 2 OIIK VYkpainn).

BinnoBinHo mo 4.1 ct. 18 HIIK Vkpainu cynoBi pillleHHS, IO
HaOpaJin 3aKOHHOI CUJIM, O0OB’S3KOBI JJISI BCiX OpraHiB JIepKaBHOI
BJIAIM i OpraHiB MiCLIEBOTO CaMOBPSITYBaHHS, MIATIPUEMCTB, YCTaHOB,
oprasisailiii, mocagoB1UX YM CJIY>KOOBHUX OCi0O Ta TpoMaisH i ITimisira-
I0Th BUKOHAHHIO Ha BCili TepuTOpii YKpaiHu, a y BUIagKax, BCTAHOB-
JIEHMX MiXHapOOHMMHU JOTOBOPaMM, 3roma Ha OOOB’SI3KOBICTh SIKMX
HagaHa BepxoBHowo Pamoro Ykpainu, — i 3a ii MexXamu.

B cyuacHiil ropuanyHiil JIiTepaTypi 000B’SI3KOBICTb CyIOBOIO pi-
IIEHHST HEPIIKO PO3IIISIAETLCS K MPUHLIMIT CYIOYMHCTBA®, TIPU 1[0~
My, 9K cTBepIkye B. A. KpoiiTop, mpMHIMI O0OOB’I3KOBOCTI pillleHb
CyIy He CJIiJ TUIyTaTh 3 O0OB’SI3KOBICTIO SIK OIHI€I0 3 O3HaK (Xapak-
TEPUCTUK) IHCTUTYTY 3aKOHHOI CHJIM CYIOBOIO pileHHs®,

He nae MoOXJIMBIiCTh 4iTKO BU3HAYUTHU CYTHiCTb OOOB’S3KOBOCTI
pillleHHSI Cyny ¥ 3aKOHOAaBellb, SIKUI IIPAaKTUYHO HE PO3pi3HSIE

! 3eiidep H. b. CyneGHoe pelieHMe IO TpaxXmaHCKoMy neiny. Mocksa, 1966.
C. 119.

2 Kneitnman A. @. HoBeiiliive TedyeHUs] B COBETCKOM HayKe TPaxkIaHCKOro Mpo-
LiecyayibHOro Ipasa (o4epku 1o mcropuu). Mocksa, 1967. C. 92.

3 Macnennuxosa H. U. 3axoHHas cua cyneGHOIO pelleHrs B COBETCKOM Ipax-
JTAHCKOM TIpOIlecCyaTbHOM TipaBe: aBToped. ouc. ... KaHa. opul. HayK. CBepa-
JoBck, 1975. C. 9.

4 Juepix P. 0. 3aKOHHA CWJI CYIOBMX pillleHb y LMBUIBHMX CIIpaBax. OHC. ...
KkaHa. opun. Hayk. Kuis, 2011. C. 42.

5 Topodosenko B. TlpuHimI 060B’SI3KOBOCTI CyI0BOro pimeHHs // BicHuk Axa-
nmeMil mpaBoBMX HayK Ykpainm. 2012. Ne 1. C. 160—173.

$ Kpoiimop B. A. IlpuHIuIT 000B’SI3KOBOCTI CYIOBUX pillleHb y LUBUIBHOMY CY-
MIOYMHCTBI: aKTyaJbHIiCTh Ta HOpMaTWUBHUI 3MmicT // IlpaBo i 6e3meka. 2008.
Ne 7°2. C. 150.
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000B’S3KOBICTh pillICHHS CYAy, 10 HaOpajo 3aKOHHOI CHJIU, MOro
pealizoBaHICTh Ta IpeloaulliajibHicTh. HaouHo 1e BimoOpaxkeHO B
4.2 cT. 13 3akony Ykpainm «IIpo cymoycrtpiii i cTaTyc CymmiB», B
SIKili 000B’3KOBICTh CYJZOBOIO PillleHHS BU3HAYAETHCSI SIK 00OB’-
SI3KOBIiCTh 10 BMKOHAHHS Ta O0OOB’SI3KOBICTh IO BpaxyBaHHsS (Ipe-
IOIM I JIbHICTB).

BriMm, K BXe Oys10 Big3HayeHO, 0OOB’SI3KOBICTb, peali3oBaHICTh
Ta MPEIOIUIIATBHICT — II€ BCE OKPEMi BJIACTUBOCTI 3aKOHHOI CHIIU
pillleHHSI Cydy, sIKi XOu i MOB’sI3aHi MiX C000l0, OIHAK MalTbh ca-
MocTiiHe 3HaueHHs. OOOB’SI3KOBICTh pillIEHHS Cymy, 1o Habpaio
3aKOHHOI CWJIM, TIOPOJKEHa BJAaJHUM IIPUIIMCOM CYyOy, KUK iM-
MepaTUBHO BM3HAYa€ B3a€EMHI MpaBa Ta O0OB’SI3KM CTOPIH y IEBHUX
MPaBOBIAHOCUHAX, pa3 i Ha3aBXIW YCyBawouu crip Mix HuMuU. Ilpu-
YOMY TaKe BUPIIIEHHS CYNEepeuKd Ma€ BU3HABATHUCh HE Juille 0e3-
MOCepeIHIiMIA yYaCHUKaMU CYJO0BOTO TMpollecy, a i yciMa iHIIIMMU Op-
raHamu BJaau, Qi3MYHUMU Ta IOPUAMYHUMU 0COO0aMMU, SIKi MOBMHHI
B CBOIl HisSUTbHOCTi BpaxOBYBaTW TIPUITMCHU CYAY, IO MIiCTAThCI Y pi-
IIeHHi, IKII0 BOHO TaK YM iHAKIIEe iX CTOCYETHCS.

OO0OB’SI3KOBICTb CYIOBOIO DillleHHS He T030aBiisie OCi0, sKi He
Opanu y4JacTi y CIipaBi, MOXJIMBOCTI 3BEPHYTHUCS IO CYIy, SIKIIO yXBa-
JIEHUM CYIOBUM pillIeHHSIM BUPIllIEHO MUTAaHHS PO iXHi mpaBa, CBO-
6onu yu iHTepecu (4.3 ct. 18 HIIK VYkpainm). OmHak mokM 3a iX
3BEPHEHHSIM HE OyJI0 yXBaJIEHO HOBOIO CYJOBOTO PIllIEHHS, SIKE TO-
HOBOMY BM3HAYMTh 3MICT CHipHUX MPaBOBITHOCWUH, TaKi 0OCOOM CBO-
iMu nmistMu (Oe3MisITIbHICTIO) He TOBUHHI irHOpYBaTU YW CTaBUTH ITil
CYMHIB 000B’SI3KOBICTh BXE€ iCHYIOUOTO PillleHHS Cydy, 110 HaOpajo
3aKOHHOI CHJIN.

OTXe SKIIo NeBHe cyd’eKTMBHE MPaBo a00 000B’I30K KOHKPETHOI
0co0M Y KOHKPETHUX MPaBOBIAHOCUHAX BCTAHOBJIEHI PillIEHHSM CYyLY,
110 HaOpajio 3aKOHHOI CUJIM, HiXTO HE Ma€ IpaBa ITiJmaBaTU CyM-
HiBy Lii IIpaBa Ta OOOB’SI3KM, NOKM pillIEHHS He OYyJIO CKacoBaHE Y
BCTaHOBJIEHOMY 3aKOHOM TOPSJIKY a00 CTOCOBHO 3MiCTy LIMX TpaB Ta
000B’SI3KiB 3a 3BEPHEHHSM iHIIIOI 0COOM He OyJo MPUIHSTO HOBOTO
pillieHHs cyay, 1o Habpajio 3aKoHHOi cwiu. CaMe 1ie i € 000B’SI3KO-
BIiCTb pillleHHs cymy, 110 Habpajo 3akoHHOi cuiau. lle BinOyBaeTbhcs
TaK caMo, SIK He IMiIJa€ETbCS CYMHIBY MOJIOXEHHS 3aKOHY, MTOKU BOHO
HEe BTpaTUTh CUIy (He Oyde CKacoBaHO, 3aMiHEHO OiJbIll HOBUM 3a-
KOHOM 41 BM3HaHO HeKOHCTUTYLiiHMM KoHctutyuifinum Cymom).
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OpHUM 3 TOBOJI CKJIAAHMX Ta CYNEPESWIMBUX B TEOpii IIUBIJIBHOTO
MIPOILIECYaILHOTO IIpaBa € MUTAHHS IIPO Cy0’€KTUBHI MeXi 000B’SI3-
KOBOCTi pillleHHS Cyady, 1110 HaOpajo 3aKOHHOI cuiu. JloBoji Biyu-
HO maHy mpobnemMy okpeciauB M. A. Iypsuu. Posrisnmaioun 3arajabHO-
000B’sI3KOBIiCTh (00OB’3KOBIiCTb) PillIeHHS SIK PUCY 3aKOHHOI CHUJIH,
nucaB M. A. IypBud, 3a 3arajJilbHMUM BU3HAHHSIM OOMEXEHY Cy0’€K-
TUBHUMM MEXaMU, MPOLIECYATICTU CYMIIlIal0Th, MO CYTi CIpaBu, He-
CYMiCHi SIBUILIA: 3araJibHOOOOB’SI3KOBIiCTh 32 CaMMM CBOIM 3MiCTOM
000B’SI3KOBOCTI IUTS BCiX HEe MOXE MaTH CYO’€KTMBHHUX MeX'.

3 mpuBoay AaHoro nutaHHs ofHi aBropu (M. I. ABmiokos?) ¢ak-
TUYHO HE BU3HABAJIM CYy0’€KTMBHUX MEX OOOB’SI3KOBOCTi pilllEeHHS
cyay, 110 Habpao 3akoHHOI cuu, inmi (M. b. 3eiinep®) ooMexxyBanu
Oro 00OB’SI3KOBICTh ITIEBHUM BM3HAUY€HUM KOJIOM CYO’€KTIB CITipHUX
MPaBOBiTHOCHH.

M. A. IypBuY 3araJilbHOOOOB’SI3KOBY Jil0 pillleHHS Cymy, 1O Ha-
OpaJsio 3aKOHHOI CUJIU, TIOSICHIOE IOPUANYHOIO MPUPOIOI0 cCaMUX TTpa-
BOBIZHOCHH, 11O OyJIM MPEeAMETOM CYIOBOTO po3Tismy. SIK cripaBen-
JIMBO 3a3HauaB M. A. [ypBUY, KOXHE MPaBOBiIHOIIEHHSI, 30KpeMa I
BiTHOCHI mpaBa Ta 00OB’SI3KM, O0OB’SI3KOBi HE JIMIIE IJISI TUX, KOTO
BOHM BHYTPIIIHBO Ta IEPBICHO (iOro cy0’€KTiB) IIOB’SI3yIOTh, ajie i
yCiX THUX, XTO CTOITh Y TOMY CaMOMY IMPABOMOPSIAKY 1032 JAaHUM Ipa-
BOBIJHOIIIEHHSIM i HE € MOro cy0’€KTOM, XTO 3a3HA€ MOT0 30BHIIIHIO
Ii10, OOYMOBJIEHY €IHICTIO IPaBOHOPIAKY?.

OcTaHHS TOUYKa 30pYy 3acCJyrOBYE Ha yBary. ¥ 3B’SI3Ky i3 1IUM 000-
B’SI3KOBICTh PillIeHHsI CyMy, 1110 HaOpajio 3aKOHHOI CWJIM, BKJIIOYAE NBi
CKJIA[IOBi: BHYTPIIIIHIO O0OB’SI3KOBICTh Ta 30BHIIIIHIO O0OB’SI3KOBICTh
(3arajlbHOOOOB’ SI3KOBICTbD).

BryTpiniHsg 000B’SI3KOBICTh MOJSITAE B TOMY, 1110 CBOIM PillIEHHSIM
K aKTOM iHAMBIiTyaJbHO-IPABOBOI il CyJ BJaJHO BUM3HAYa€E Cy0’€K-
TMBHI IIpaBa Ta O0OB’SI3KU IJIsI CTOPiH, TOOTO KOHKPETHMIA 3MICT iX
MPaBOBiMTHOCUH, i CTOPOHU CTalOTh MOB’SI3aHUMU ITUMM TpaBaMu Ta
000B’sI3KaMU caMe Y TOMY BMIJISIII, SIK iX BU3HAUUB CY/I.

' I'ypeuu M. A. CyneGHoe peirenre. Teopetnueckue rmpobieMbl. Mocksa, 1976.
C. 136.

2 Asowkoe M. I. CynebHoe pemenue. Mocksa, 1959. C. 188.

3 3eitidep H. b. CynmeOGHoe pellleHMe 10 rpaxkaaHcKoMy neny. Mocksa, 1966.
C. 179.

4 I'ypeuu M. A. Cyne6Hoe peirenue. Teopetndeckue mpoGieMbl. Mocksa, 1976.
C. 152.
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He MoXHa MOromMTUCh 3 TaKMM BY3bKUM IIOLJISIIOM Ha OOOB’SI3-
KOBICTh pillIEHHS CyAdy, 1110 Ha0paJio 3aKOHHOI CWJIH, SIKWM TTPOTIOHYE
P. O. IaBpik. Ha mymMKy HayKoBIIsI, 000OB’SI3KOBIiCTb PillleHHS Cyy, IO
HaOpajo 3aKOHHOI CWJIM, O3HAYya€ MOKIAJACHHS Ha KOHKPETHY OCOOY
(BimmoBimaya) KOHKPETHOIO Cy0’€KTUBHOIO OOOB’sI3KYy (TOOTO B pO-
3yMiHHi OOOB’SI3KOBOCTi SIK 3000B’SI3aHHSI 1O BUMHEHHS TEBHUX il
Yy yTpUMAaHHS Bin iX BYMHeHHs). Ha wiit migctaBi aBTOp JOXOAUTH
BUCHOBKY, 1110 00OB’SI3KOBiCTh BJIACTMBA JIMILIE PillIEHHSIM IPO MpU-
CYIKEHHS Ta JIesIKNM BHUIAM IepeTBOPIOBAILHUX pillleHb'. BriM crin
3ayBaXXUTH, IO PillIEHHS Cymy, SIKe HaOpalio 3aKOHHOI CWIM, € iHIu-
BilyaJIbHO-MIPaBOBUM aKTOM, 1110 KOHKPETHU3YE 3MIiCT MPaBOBiIHOCUH
MiX CTOpOHaMM CYIOBOIO cIopy. ToMy BOHO CTa€ YaCTUHOIO IIPaBO-
BOTO MOPSIIKY B J€pXKaBi, a HOro 00OB’SI3KOBICTb SIK IIPAaBOBOIO aKTy
BIUIMBA€ Ha BCi (popMuU peatizallii mpaBa (IOTpMMaHHS, BUKOPUCTAH-
HsI, BUKOHAHHS) IIOJO BCiX CyO’€KTIB, SIKi 3HaXOASAThCS y cepi 1mo-
mupeHHs fioro aii. Tomy cymoBe pillieHHSI He JIMIe 3000B’sI3y€ Bil-
MOoBigaya 10 BYMHEHHS TEBHUX Oiii b0 yTpUMaHHS Bifl iX BANHEHHS,
a i yIOBHOBaXYy€ TMO3MBaya, KOHKPETU3YIOUM 3MiCT MOTO Cy0’€KTUB-
HOIO IIpaBa y MpPaBOBITHOCHHAX, CHIpHICTb SIKUX YCYBa€ CyI CBOIM
pimneHHsAM. CynoBe pillleHHS BU3HAYa€ MEXi Ta IOPSOOK peaji3allii
Mo3uBavYeM CBOro cy0’eKTuBHOro mpapa. Ilo3uBay, TakuM YMHOM, HE
MOXe BUMaraTu Bil BiAmoBimaya Oijbllie, HiX L€ IepeadadyeHo Cy-
JIOBAM pillIeHHSIM, a00 B iHIIMK crocid 4u B iHIIOMY mopsiaky (0e3
3MiHU CITOCOOY Ta MOPSIAKY BUKOHAHHSI CyIOBOIO PillleHHS, 1110 Ma-
TUME HACJIiJKOM YXBaJIeHHSI HOBOTO Cy[lOBOro akTa). ToMy He MOXHa
MOBHICTIO OTOTOXHIOBAaTH O0OB’SI3KOBICTh CyTOBOTO PillIEHHS 3 MOX-
JIBICTIO MOTO BUKOHAHHS, OCOOJMBO MPUMYCOBOTO BUKOHaHHS. fAK
KOXHUIA MpaBOBUM akT, OyAb-sIKe CYAOBE DPillleHHS, SIKIIO BOHO Ha-
OpaJio 3aKOHHOI CWJIM, MOXe BIUIMBaTM Ha Cy0’€KTIB CBOE€I il 4e-
pe3 JOTpMMaHHS HUMU IIPUIIMCIB TaKOro cygoBoro pimreHHs. Ile Ta-
KOX € IMPOSIBOM OO0OB’SI3KOBOCTI CYIOBOIO pillleHHS TMOpsa 3 HOro
BUKOHAHHSIM?,

! Jaepix P. 0. [IuHaMiuHMiI eJleMEHT 3aKOHHOI CHJIM PIillIEeHHS Cydy IepIIoi iH-
craHIii // YHiBepcuTeTChKi HaykoBi 3amucku. 2010. Ne 1. C. 38.

2 Andponos I. B. OGOB’SI3KOBICTh CyHOBHUX pillleHb B LUBLILHOMY CyOOYMHCTBI
// LluBiIbHE CyTOYMHCTBO Y CBiTJIi cymoBoi pedopMu B YKpaiHi: MaTepiaiu Kpy-
rioro crony (Omeca, 16 Tpas. 2015 p.). Omeca, 2015. C. 15-18.
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BinCyTHS €MHICTh AYMOK Cy4aCHMX HAyKOBIIIB ¥ IIOMO 3arajibHO-
000B’s13K0BOCTi cymoBoro pimeHHs. Tak, O. 3. XoTMHCBKAa JOXOOUTH
BUCHOBKY, III0 pillIeHHSI Cyoy € He IMpOoCTO (piHaIbHUM IIpOLEeCyalb-
HUM JOKYMEHTOM, BOHO € IPaBO3aCTOCOBHUM aKTOM OCOOJMBOro
KOMIIETEHTHOTO AEPXaBHOTO OpraHy; B CWJIY LIbOTO 3 CYAOBUM pi-
LIEHHSIM, SIK€ BCTYIWJIO B 3aKOHHY CHIIY, 3000B’s13aHi paxyBaTUCh BCi
IHIIIi OpraHMW Aep>XaBHOI BJIaAy Ta MICILIEBOTO CaMOBPSIIYBaHHS, iX
MOCagoBi 0COOM, HaBiTh SKIIO BOHU HE TMPUIMAaIOTh 0€3M0CepeaHbOl
y4acTi y BUKOHAHHI I[bOTO pIIIEHHS. Y Wil TUIOMWHI BUCYHYTUUN Y
pansIHCbKMI TIepiof Te3UC MPo 3arajibHOOOOB’ I3KOBICTh CYIOBOTO pi-
meHHs (TOOTO BiICYTHICTh Cy0’€KTMBHUX MEX) BOAYAETHCS HaM aK-
TyaJlbHUM i B cydacHux ymoBax'. P. O. [aBpik, HaBmaku, CTBEPIKYE,
IO 3araJlbHOOOOB’SI3KOBICTh B3araji He IpuTaMaHHA CYIOBOMY pi-
meHHo. HaykoBelib 3a3Havae, 110 PIillIEeHHS CyOy SIK TakKe HEe MOXe
OyTH 3arajJbHOOOOB’SI3KOBUM, OCKiUJIBKM TOAi BOHO MaTUME O3HaKu
HOPMaTUBHO-TIPAaBOBOTO aKTa, MOILIMPIOBATUMEThCS Ha HEBU3HAUCHE
KOJIO 0Ci0 abo rpyIy 0oci0d, a CyaM Mif 4ac po3IJisiay BIACHUX CYTOBUX
crpaB Ta yXBaJleHHSI BJJaCHMX pillleHb MOBUHHI OyayTh 3BaXkaTU Ha
Te, K Oyja BUpillleHa cIipaBa CyIoM, Y SIKiil yXxBajieHe PillleHHs Cymy,
110 HaOpaJio 3aKOHHOI CWIM, i BiIMOBiIHO — sIke HAOpaJio 3aKOHHOI
CWIM. A B 1aHOMY BUMAAKy MaTHMEMO BU3HAHHS 3a PillIEHHSIM CYydy
CTaTyCy MPEeLENeHTY, 110 3alepeuyyeThcsl YKPAiHChKOIO MPaBOBOIO CU-
CTeMOI02,

BTiM ciim KoHcTaTyBaTH, 1110 30BHIllIHSI 00OB’SI3KOBICTh (3arajib-
HOOOOB’SI3KOBICTh) IIOJISITAE B TOMY, IO BCi 0coOM, HaBiTh HE 3a-
JIy4eHi 10 CyZOBOTO Mpollecy, MOBUHHI BU3HABAaTU 3aKOHHY CHUJYy pi-
IIeHHS K aKTa cymoBol Baamu. KoxHa ¢i3ndHa 4u IOpUINIHA OCO-
0a, KOXXeH opraH Jep>KaBHOI BJaJM YW MiCIIEBOTO CaMOBPSIIYBaHHS,
B MOJIi HiSIZIBHOCTI SIKOI'O 3HAXOAUTBLCS PIIIEHHS Cydy, 10 Habpaio
3aKOHHOI CHMJIM, TTOBMHEH BU3HABaTU HOro o0OB’SI3KOBICThb Ta HiSITU
BigmosigHo. Lle B mepury yepry CTOCYEThCSI CYIOBUX DillleHb, SKUMU
BU3HAIOThCSI aOCOJIIOTHI CY0’€KTUBHI IMpaBa (HalpUKIIaI, IMpaBo Bjac-
HOCTi), KOJIM HOCiI0 1IbOr0O MpaBa KOPECIOHAYE HEBU3HAUYEHE KOJIO
3000B’s13aHKX 0Ci0. Bu3HaHe pillleHHSIM cyay, 1110 Habpajo 3aKOHHOI

! Xomuncoxa O. 3. OG0OB’SI3KOBICTh CYIOBUX PillleHb SIK KOHCTHUTYIIifiHA 3acama
CYIOYMHCTBa YKpaiHu: Ouc. ... KaHd. lopun. Hayk. Kuis, 2006. C. 27—45.

2 Taepix P. O. IuHaMiYHUI €JIEeMEHT 3aKOHHOI CHIIM DIillIEHHS CyIy MepLioi iH-
cranuii // YHiBepcureTchki Haykosi 3amucku. 2010. Ne 1. C. 34, 37.
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CUJIM, 3a TIEBHOIO 0CO0O0I0 MpaBO BJACHOCTI Ha KBapTUPY TMOBUHEH
BM3HABaTU He JIMIIE BiAIIOBigay, a i opraH, 10 3AilICHIOE peecTpa-
1[il0 1ILOTO MpaBa, MOHOIIOJICTH, 1110 MOCTaYalOTh KOMYHaJIbHi TO-
CIIyTU OO L€l KBapTUpPHU, Cycimu, sIKi 3000B’s13aHi y3roIKyBaTH 3 Ta-
KO0 0c000I0 TPOBEAEHHS PEKOHCTPYKIIil BJIACHUX KBApTUP TOIIIO.

OpHak JaHUi BUCHOBOK € CIIpaBEIJIMBUM i JJISI BITHOCHUX IIpaB, y
SJKMX HOCIIO ITpaBa KOPECIOHIyE BU3HA4YeHE KOJIO 3000B’sI3aHUX OCi0
(K mpaBUJIO, caMe BOHU BUCTYMNAlOTh B SKOCTi BiAMOBigayiB y crpa-
Bi). I[IpocTo KO0 CyO’€KTIB, SIKUX HaBiTh MOOIYHO MOXeE 3adinaTu
Take CyJOBe pillleHHs, 3HAaUYHO MEHIle, HiXK Y BUITAIKy 3 PillIEHHSIM,
YXBJIEHUM Ha 3aXUCT abCOJIIOTHOTO mpaBa. Sk mpaBuio, HAeTbCs
PO OCi0, SIKi TaK 4YM iHAKIIEe 3aTy4aloThCs OO BUKOHAHHS TaKUX CY-
noBux pimeHb. Hampukian, pileHHsI PO CTATHEHHS 3 0aThKa ai-
MEHTIB Ha yTPMMaHHS AUTWHU TTIOBMHEH BU3HABAaTU HE Jiviile 0aThKO,
a ¥ ioro podoTomaBellb, SIKMI MOBMHEH 3AiICHIOBATH BilpaxyBaHHS
i3 3apo0iTHOI MIaTh OOpPXKHUKA.

OTXe 3 HaBeJeHOTO MOXHa 3pOOUTH BUCHOBOK PO HAsIBHIiCTh CY-
0’€KTMBHUX MeX BHYTPIlIHbOT 00OB’SI3KOBOCTI PillIeHHs CyMy, 1110 Ha-
OpaJsio 3aKOHHOI CUJIM (sIKa TIOLIMPIOETLCS Ha CTOPiH, TPeTiX ocid Ta
iX IIpaBOHACTYIIHUKIB), Ta BIICYTHICTh Cy0’€KTUBHUX MEX 30BHIlII-
HbOI 000B’SI3KOBOCTI (3arajbHOOOOB’I3KOBOCTi) PillIEHHS CYdy, IO
Habpayio 3aKOHHOI CHUJIN.

OO0’eKTHBHI MeXi 000B’SI3KOBOCTI pillIeHHS Cymy, 110 Habpayo 3a-
KOHHOI CMJIM, MMiIKOPIOIOThCS 3araJbHOMY IMpaBUJIy CTOCOBHO TOTO,
IO O0OB’SI3KOBICTH PillICHHS CYAY, IO HAOpaJio 3aKOHHOI CUJIM, I10-
IIMPIOETHCS JIUIIE HA Ti MPAaBOBIIHOCUHM, IO OYJIM MPEAMETOM CY-
JIOBOTO PO3IJISiLY, Ta BCTAHOBJIEHI CyIOM TpaBa Ta OOOB’SI3KM CTODPiH
y IIMX MPaBOBiTHOCUHAX.

IIpocTopoBi MexXi Aii 000B’SI3KOBOCTI pillleHHS Cymy, 110 Habpa-
JIO 3aKOHHOI CWJIM, BU3HAYAIOTHCS 3 ypaxyBaHHSIM MOJOXEHb CT. 18
LITK Ykpainu (BoHU € 000B’SI3KOBUMM Ha TepUTOpii YKpaiHu, a y
BUIAJKaX, BCTAHOBJIICHUX MiXHAapOAHUMM JOrOBOpaMu, — i Ha Te-
puTOopii iHIIMX IepxXKaB).

TemmnopaiabHi MexXi 000B’SI3KOBOCTi pillleHHSI Cydy BHU3HAYalOThCS
Ha MiACcTaBi CIIBBiTHOIIEHHS il BJaCTUBOCTI 000B’I3KOBOCTI 3aKOH-
HOI CMJIM CYJOBOTO pillIEHHS i3 Mi€l0 caMOro Cy0’eKTMBHOTO IIpaBa
(fopyuAMYHOTO OOOB’SI3KY), BCTAHOBJICHOTO LM pillleHHSIM. PimeHHs
cTae 00OB’SI3KOBUMM 3 MOMEHTY HaOpaHHS PillIeHHSIM 3aKOHHOI CUJIH,
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OfHaK 30epira€ 110 BJACTUBICTb HE TakK, SIK, HANPUKIIAA, BUKIIOU-
HiCTb (TOOTO 10 THX TIip, TTOKW PillleHHSI HE BTPATUTh caMy 3aKOHHY
cuity). OOGOB’I3KOBICTb MOXe OyTW BTpaueHa W y iHIIMX BMIIamKax.
Ha BinMiHy Big 3aKOHY, SIKMi1 MOIIMPIOE CBOIO Hil0 HA HEBU3HAYECHE
KOJIO MpPaBOBiTHOCHUH, PIIIEHHSI CYdy € aKTOM iHAMBIZyaJIbHO-IIpa-
BOBOI Jii, a TOMY iOro 00OB’SI3KOBICTh >KOPCTKO MpPHUB’s3aHa 10 KOH-
KpEeTHUX NpPaBOBiZHOCHH, Cy0’€KTUBHUX IIpaB Ta OOOB’SI3KiB KOH-
KPETHUX CYO’EKTIB.

[TpuknagoM HOYacHOI BTpaTU OOOB’SI3KOBOCTI PIllICHHSIM CYAY, 11O
HaOpaio 3aKOHHOI CWJIU, € HAOpaHHSI 3aKOHHO1 CUJIM iHIIWMM pillleH-
HSIM CyHy, YXBaJIeHUM TIi3Hillle 32 3BEepHEHHSM OCOo0Hu, sika He Opa-
JIa y4acTi y HepBiCHiM cmpaBi, 3a YMOBH, 110 TaKe pillleHHS iHaKIIIe
BU3HAYA€E 3MICT CITipHMX MPaBOBITHOCHH, 110 OyJIM IpeaMeTOM IMep-
IIOTO pillleHHs (HampuKiad, SKIIO Cyl Y HOBOMY pillleHHI BU3HA€E
JlaHe TIpaBO 3a iHIIIOI0 0CO00I0).

Hpyrum BHUITQAKOM € CUTYyallisd, KOJW MPaBOBIAHOCHUHU BXE MiC-
JIsT HaOpaHHS PIIEHHAM Cydy 3aKOHHOI CUJIM 3MiHWJIMCS TaKUM YH-
HOM, IO CITipHE IIpaBO, a00 O0OB’SI30K, BCTAHOBJICHUN DPillIEHHSIM
cyny, TIPUMMHWIKU iCHYBaHHSI a00 3MiHwiucs. Taki 3MiHU MOXYTb
BimOyTHCS SIK MiJ BIUIMBOM HOBOTIO pillIeHHS cymy (HaIpukiIam, pi-
LIEHHS Cyay HpOo 3MiHY pO3Mipy ajliMeHTIB), TaK i IHIIMX IOPUINY-
HUX (aKTiB (3aKiHU€HHSI CTPOKY CIUIaTH aJiMEHTIB 3a BilCYTHOCTI 3a-
0OOpProBaHOCT).

VY BKazaHUX BUIIE BMIIaJKaX OOOB’SI3KOBICTb TaKOTO PillleHHS
MPUITUHSIE M1i10, OCKIiIbKY MPUIMHSIETHCS (3MIiHIOETbCS) caMe Cy0’ €K-
TUBHE IpaBo (00OB’SI30K), BCTAHOBJICHE PIillICHHSM CyIy, IO OZHAK
He 03Havya€e MPUMUHEHHS BCi€l 3aKOHHOT CUJIU PillIeHHS CyIy, OCKiJlb-
KM iHII ii BIACTMBOCTI (HAampMKJal, BUKIIOYHICTH) IIPOIOBXKYIOTH
IiATH.

TicHo MoB’s3aHOI0 3 0OOB’SI3KOBICTIO € 1lI€ OJHA JUHAMiyHa Bja-
CTUBICTb — BJIACTUBICTh Peajli3oBAHOCTI PillleHHS Cyny, 110 Hadpajo
3aKOHHO1 cwin. [HKOMU peasizoBaHIiCTb (BUKOHABUYY CUJIY) PillIEeHHS
B3araji po3nIgaaloTh 9K MPOSIB 00O0B’SI3KOBOCTI PillleHHST cymy'.

B Hay1i LIMBiIBHOTO TIPOlLIECYyaJIbHOTO TTpaBa CKJIaJoCs 1Ba OCHOB-
HUX IAXOAU 10 PO3YMiHHSI BJIACTUBOCTI Peali3oBaHOCTI pillleHHS

! Jaspix P. O. [JuHaMiyHMI1 €JIeMEHT 3aKOHHOI CWJIM DIillIeHHsT Cydy MepIoi iH-
craHuii // YHiBepcureTchki Haykosi 3amucku. 2010. Ne 1. C. 34.
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cydy, 110 HaOpaao 3aKOHHOI CUJIM, SIKi MOXHAa OXapaKTepu3yBaTH SIK
BY3bKUIl Ta IIUPOKUM.

Binbi TpaguuUiiiHUM Ta TIOMYJSIPHUM Ccepell HAyKOBIIiB € came
BY3bKUI MiAXid, 3a SIKMM peajli3oBaHiCTb — 1€ TaKWil IIpaBOBUIl Ha-
CIIimOK HaOpaHHS PIillIEHHSIM CYOy 3aKOHHOI CWJIM, KOJIM Ha IIiJCTaBi
TaKOTO pIllIEeHHS Y BUIIAAKY YXWICHHS BilMoBigaya Bia TOOpPOBLIbHO-
o BUKOHAHHS pIIlIEHHS MOXJIWBE IPUMYCOBE BUKOHAHHS BCyIeped
BOJIi BigmoBimaua'. Y TakoMy po3yMiHHI peai3oBaHiCTh BJIACTHBa He
BCiM pillIeHHSAM CyAy, a JUIlle PillIeHHSIM PO MPUCYIKEHHS, TTPUTIH-
CH SIKUX MOXYTb OyTM MPUMYCOBO BMKOHAaHi (CTSITHEHHSI OOpry, BU-
TpeOyBaHHSI MaliHa, BUCEJICHHS 3 KUTJIOBOTO IIPUMIIIIEHHS TOIIO).

BignoBigHO MO MIMPOKOTO IiAXO4y, SKMIA OCTaHHIM YacoM Habupae
Bce OLIbIIIEe MOITYJISIPHOCTI Cepell HayKOBIIiB, peali30BaHICTh BJIaCTUBA
yCiM pillIeHHSIM Cydy, 30KpeMa i pillleHHSIM Ipo BU3HAHHs. PimeHHs
3a MO30BaMU IPO BU3HAHHSI BUKOHYIOTBCSI Y TOMY CEHCi, III0 CTOpO-
HU YUHSATH 3TiAHO 3 MPABOBUM IOJIOXKEHHSM, SIKE MiATBEpIKEHE Cy-
mom?. Ha nymky B. B. Komaposa ta Il. 1. PagueHnko, peayiizoBaHicTh
(3a BUKOPMCTaHOIO HAyKOBISIMU TEPMIiHOJIOTI€EI0 — 3MilICHEHHICTh)
SIK HACJIiJOK 3aKOHHOI CHJIM CYJOBOTO PillIcHHS IIpUTaMaHHA TaKOX i
pillIeHHSIM, SIKUMHU ITI030BHI BUMOTIM BiIXWJIEHI CylIOM: 3MiliCHEHHICTb
TaKUX PillleHb MOJISITAa€ B TOYHOMY JHOTPUMAHHI TUX BUCHOBKIB CY#Y,
SKi MICTSITBCSI B TEKCTi TAKOIO PillleHHS.

BtiM npubiYHUKM MUPOKOTO MiAXOAY A0 PO3YMiHHS BJIACTUBOCTI
peai3oBaHOCTI pillleHHsI cynmy, 110 Habpajo 3aKOHHOI cuiu, (ak-
TUYHO BKJIAJAIOTh B 3MIiCT peaji30BaHOCTiI TOW BIUIMB PillICHHS CYAY,
KU YMHUTH MOro O0OB’SI3KOBICTh, amXe HEOOXiTHICTh UiTKO I0-
TPUMYBATUCS TIPUTTUCIB pillleHHS Cyay, 1110 Habpajio 3aKOHHOI CUJIH,

! Kneiinman A. @. HoBeiile TedyeHUsT B COBETCKOI HayKe IPaXXTaHCKOIO IIPO-
LiecyaJbHOro mpaBa (o4epku Mo mcropuu). Mocksa, 1967. C. 93; Cosemckoe
rpaxgaHCKOe MpoIlecCyalbHOe MpaBo: yueOHUK / oTB. pen. M. A. [ypsuu. Mo-
ckBa, 1964. C. 299; I[usirbnuii ipoliec YKpaiHu: miapydHuk / 3a pen. €. O. Xa-
puronoBa, O. I. Xaputonosoi, H. 0. Tony6eBoi. Kuis, 2011. C. 342.

2 Asorwkoe M. I. Cyne6Hoe pemenue. Mocksa, 1959. C. 176—177; Caxnosa T. B.
Kypc rpaxkmaHckoro mpoliecca: TeOpeTHUecKre Havaja U OCHOBHBIC MHCTUTYTHI.
Mocksa, 2008. C. 456—457; SAxumuyx C. A. 3aKOHHasl cujla M WCIIOJIHUMOCTD CY-
neonoro pemenus // IIpo6aemsr 3akonHoctu. 2013. Beim. 121. C. 262; Taasan
JI. I. 3akoHHa cuia pillleHHsI cyay Ta foro 3ailicHeHHicTh // [1pobaeMu 3aKoH-
Hocti. 2011. Bum. 113. C. 217.

3 ITozoene TipoBamXeHHs: MoHOrpadis / 3a pen. B. B. Komaposa. Xapkis, 2011.
C. 540.
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KOperyBaTu BiAITIOBiIHO 10 HUX CBOIO MOBEIAiHKY O3HAaya€ BU3HaBa-
TU Hioro oOOB’A3KOBICTh MJIsI cebe. PeanizoBaHicTh 03Havyae OibLIMI
CTYIIiHb BIUIMBY IEPKaBHOTO MPUMYCY, HiXX 0060B’SI3K0OBicTh. Pak-
TUYHO peali30BaHICTh IpU3HA4YeHa JJis IMOJOJaHHS HeIoOpOCOBic-
HOCTI BiAIoBigauiB, sIKi HE HOTPUMYIOThCSI OOOB’SI3KOBUX IIPUIIKCIB
pimeHHs cyay. ToOTo peanizoBaHiCTb KOPUCHA TaM, 1€ HEIOCTaTHbO
caMoi Jiiilie 000B’SI3KOBOCTI IIJIsI 3aXUCTY MpaB Ta OXOPOHIOBAHUX 3a-
KOHOM iHTepeciB Mo3uBaya. Peali3oBaHICTh pillleHHSI Cydy, IO Ha-
Opajio 3aKOHHOI CUJU, 3a0e3Meyye MOXJIUBICTh MPUMYCOBOTO BU-
KOHaHHS Ioro mpumnuciB. ToMy came BY3bKWU MiAXil 10 po3yMiHHS
BJIACTMBOCTI peayli3oBaHOCTI pillIeHHS Cydy, 1110 HaOpajo 3aKOHHOI
cuiIv, BOAYAEThCSI TaKUM, IO HAWOLIBIIO Mipolo BigmoOpaxkae CyT-
HICTb JAHOTO SIBUIIIA.

Cy0’exTHBHI MeXi peali3oBaHOCTI pillIeHHS Cydy, 110 HaOpalio
3aKOHHOI CWJIM, 3ayilaloTh 0Ci0, SKi 3ajJydeHi J0 IIpoliecy MpUMy-
COBOTO BUKOHAHHS PillleHHS CYAy: SIK TMX, XTO 3000B’SI3aHUI BUKO-
HYBaTU MPUIMUCU pillleHHsI cyny (BiAIMOBimayi K 3a MEepBiCHUM, TakK
i 3a 3yCTpiYHMM MO30BOM Ta IO30BOM TPETHOI 0COOM, TOOTO OGOpPXK-
HUKM), TaK i TMX, XTO BIpaBi BMMaraTu Takoro MPUMYCOBOTO BU-
KOHaHHS (IIO3UBavi, TPeTi 0COOM, SIKi 3asBJISIIOTb CAMOCTIIHI BUMOTH
LIOJIO IIpeaMeTa CIIOpY, TOOTO cTdryBadi). Y 3B’SI3KYy 3 MOXJIMBICTIO
MPaBOHACTYHUIITBA B TMpOLieCi BUKOHAHHS CYIOBOrO PillIEeHHS CIOAU
BiTHOCSITbCSl TAKOX TMPABOHACTYIMHUKU BUIIEBKa3aHUX 0ci0. Takox y
3B’SI3KY 3 MOXJIMBICTIO CTSITHEHHSI CYIOBUM DillIeHHSIM CyIOBOTO 300-
py Ha KOPUCTh OepKaBU JAepkaBa B 0CO0i 1 YITOBHOBaXKEHUX OpPTraHiB
TaKOX MOXE BXOAUTHU JI0 Kojia Cy0’€KTIB, Ha SIKUX MOIIMPIOIOTHCS Cy-
0’eKTMBHI MeXi peayi3oBaHOCTi PillleHHSI Cy[y, HaBiTh SKIIIO BOHA He
Oyjla CTOPOHOIO y CIIpaBi.

He BapTo BK/IIOYaTH y CYO’€KTMBHI MeXi Hii peaji3oBaHOCTi pi-
LIIEHHS Cyoy CYO’€KTIB, sIKi 3a71y4aloThCs OO0 M€XaHi3My BUKOHAaHHS
pillIeHHS cyay 3a CBOIMM IocamzoBUMM (TpodeciiiHMMI) 00OB’g3Ka-
MU (IepKaBHUX Ta NMPUBATHUX BUKOHABIIiB, OPTaHU IepPKaBHOTO Ka3-
HauelicTBa, poOOTOAABIIIB OOpPXXHUKIB, OpraHizailii, sIKi 3MiICHIOIOTb
MPUMYCOBY peaJlizallito MaliHa OOpP>KHUKIB TOIIO), OCKiJbKM iX Tpa-
Ba Ta O0OB’SI3KM BM3HAYAIOThCS HE OE3IOCEPEIHBO PIllICHHSIM CYIY,
a HOpMaMu YMHHOTO 3aKOHOJABCTBA, MOCAAOBUMM iHCTPYKIIiSIMU,
TOMY BIUIMB Ha HMX 3aKOHHOI CHJIM PillIEHHS Cyoy OOMEXYEThCS Bila-
CTUBICTIO 000OB’I3KOBOCTI.
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OO0’eKTUBHI MeXi peani30BaHOCTI pillleHHSI Cydy, 110 Habpajo
3aKOHHOI CWJIM, MOIIUPIOIOTLCS Ha CITipHi MPaBOBIAHOCUHMU, IO €
MpeaIMeTOM CYIOBOTO pillieHHsI. BOpXXKHUK He Moxe OyTH Mpumyliie-
HUI 10 BUMHEHHS [Iiii, SIKi He OyJM IMpeaMeTOM CYIOBOIO PO3IJISIY
Ta He BKa3aHi y pilleHHi cyay. OcoOnuBicTIO 00’€KTMBHUX MEX pe-
aJli30BaHOCTI pIllIEeHHS CYAy € Te, IO pillleHHsS HE IPOCTO BU3HAYa€E
IeBHi MpaBa Ta OOOB’SI3KM CTOpPIiH CITOpPY, a i BCTAHOBJIIOE CITOCIO
Ta MOPSAOK X peasiszaliii (Crocid Ta MOpsiIOK BUKOHAHHS PillIeHHS).
CaMe B IIUX MeXax i MoxXe OyTM BUKOHaHE pillleHHs Cyay KpiM BH-
HSITKOBUX BUMAIKiB, KOJU 3aKOH MO3BOJISIE 3MiHUTHU CIOCiO Ta To-
psnok BukoHaHHs pimeHHS (cT. 435 HIIK Vkpainn). OgHak i B 11b0O-
MY BUIIAAKy O0’€KTHMBHI MEXi peaji30BaHOCTI pillIeHHS Cydy He MO-
KYTh BUXOJUTU 32 MEXi Cocoly 3axuUCTy NpaBa, BU3HAYEHOMY B CY-
JIOBOMY pillIEHHI.

Oco06aMBICTh TEPUTOPIAILHMX MeX il peajli3oBaHOCTI pillleHHS
cyny, 10 HaOpaao 3aKOHHOI CUJIM, MOJISITA€E B TOMY, IO pillleHHS
YKPaiHCBKOIO Cydy Y BUNAJKax, MepeadayeHux MiKHaAapOIHUMU J0-
roBopamu, Moxe OyTM BHMKOHaHE i 3a MexXaMu TepuTopii YKpaiHu
(i HaBmakKM) 3a YMOBHU BHJA4i iHO3EMHHMM CYAOM TaK 3BaHOI €K3eK-
BaTypu (I03BOJIy Ha BUKOHAHHSI iHO3€MHOTO CYJOBOIO pIillIEHHS Ha
TepUTOPii BIAMOBIAHOL AepXKaBu).

Oco0nMBICTh TEMIIOPAJIBLHUX MEX pPeajli30BaHOCTI PIllIEHHS CYY,
110 Habpajio 3aKOHHOI CWJIX, 3yMOBJIEHA TEePeA0aYEeHOI0 TTOJI0XEHHS-
My cT. 430 HITK YkpaiHu MOXIUBICTIO 3BepHEHHSI pillIeHHSI 10 He-
raiftHoro BUKOHaHHs. HeraiiHe BUKOHaHHS pillleHHS Cyly HEe O3HAYa€e
HeraiiHe HaOpaHHsS HUM 3aKOHHOI CWiIu. SIK crpaBelIMBO Bia3Haya-
€TbCS B IOPUANYHIN JliTepaTypi, IPUMYCOBE BUKOHAHHS PillIeHHS, 110
He HaOpaJio 3aKOHHOI CMJIM, Ha3MBAEThCS HETaMHUM a00 IONepeaHiM
BUKOHAHHSIM .

OTxe 3a 3arajJibHUM IIpaBUJIOM Peajli30BaHIiCTb PILIEHHS Cydy BH-
HUKA€ OJHOYACHO 3 HAOpaHHSM HUM 3aKOHHOI CWJIY, OJHAaK y BU-
MajakKax, MpsiIMO TepeadayeHuX 3aKOHOM, peasli30BaHiCTh «BUIEpe-
Ji>kae» HaOpaHHS pillleHHSIM 3aKOHHOI CUJIM Ta HAcTa€ ofpasy Micis
YXBaJIeHHsI Ta MPOTOJIOLIEHHS PillIeHHSI.

! Cogemckoe TpaxmaHCKOE IIPOLECCYaJbHOE IIPaBO: Y4eOHMK / OTB. pe.
M. A. IypBuu. Mocksa, 1964. C. 302; [[usirbnuii ipoliec YKpaiHW: MiIpydyHHK /
3a 3ar. pea. M. M. fdcunka. Kuis, 2014. C. 427.
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PeasizoBaHiCTh pilliIeHHSI CyAy MOXE HacTaTWh He JMIIe paHille,
ajie i mi3Hilme HaOpaHHS pillleHHSIM 3aKOHHO1 cuiu. Lle BinOyBaeTh-
cs y pa3i HagaHHS CyIOM BiICTPOYKM BUKOHAHHS pimreHHs (CT. 435
HITK Ykpainu). B Takomy BUNanaky pillleHHS He BTpavya€e 3aKOHHOI
CUJIY, ajie MOXJIMBICTh MOr0 MPUMYCOBOTO BMKOHAaHHS (peasi3oBa-
HICThb) HacCTa€ JIMIIE MiCs 3aKiHYE€HHSI CTPOKY, Ha SIKUI BUKOHAHHS
pilieHHs Oy/I0 BiICTpOUYEHE.




Posnin 3

CYAOBi YXBAAW B LIMBIALHOMY MPOLIECI

3.1. MoHuaTTa Ta BUOU CYNOBUX YXBas

Ha xanp, Hi B IOpUIMYHIN JIiTepaTypi, Hi B IpolieCyalbHOMY 3a-
KOHOJABCTBi, Hi B CYIOBIiil MpaKTULi HE MPOCTiIKOBYETHCSI YiTKOTO
0ayeHHsI CTOCOBHOI'O TOTO, SIKi caMe MpollecyajbHi MUTaHHSI TTOBUH-
Hi BUPILIyBaTHUCS CYJAOBOIO YXBajiOlO, a SIKi — iHIIWM aKTOM Ipa-
Bocyansd. Brim taka mudepeHmianis nyxe BaxummBa. KoxeH 3 BUIiB
CYIIOBUX pillleHb Ma€ CBOI OCOOJMBOCTI, 1110 OOYMOBJIEHi sIKpa3 Xa-
paKkTepoM THUX TMWUTaHb, 110 HUM BUPILIYIOThcs. [HaKIIe Kaxydyu, BU-
pilllylOUM MEBHE MUTAHHS 3a JOMOMOIOI HEMPaBUJILHOTO CYJA0BOIO
akTa cyia, (paKTMYHO, YIIOIiOHIOETHCS IO MUCIMBLS, SIKUI oOupae
XUOHMI KajiiOp 30poi Ha mojoBaHHI. TaKMM YMHOM, NYK€ BaKJIUBO
BU3HAYUTHU, JJIs1 BUPIlLIEHHS IKUX caMe MUTaHb MPU3HAYeHUI TOW 4u
IHIIWIA TIPOLIECYTbHUI aKT.

YuHHe UuBiNbHE MpolecyajlbHe 3aKOHOJABCTBO HE MiCTUTh BM-
3HAUYEHHS MOHSITTS «Cyl0Ba yxBaja», a JIMIIE 3aKPillJIloe TpUMipHe
KOJIO TIUTaHb, Ki BUPILIYIOTbCS JAaHUM MpoOLEeCyaJbHUM JOKYMEH-
ToM. Takum ymHOM Oyj10 copmysiboBaHO TojoxkeHHs cT. 232 HITK
1963 poky. AHanoriuyHa cutyalis 36eperiacs B cT. 208 LITTK Ykpainu
2004 poky. ITpuHLMIIOBUX 3MiH Y JaHOMY IUTaHHI He Bimbyocsa it 3
NpUuAHATTSIM ynHHOI penakuii LITTK Ykpainu (ct. 259 LITIK).

B Hayli HMBiIbHOIO MpOLECYyaJbHOIO IpaBa OiMbIIICThL aBTOPIB
XapaKTepU3YIOTh yXBajly uepe3 ii BiIMiHHICTb Bill pillleHHSI cyny 3a
(¢yHKIIiOHAIbHOIO O3Hakow0. Takuii mpolecyalbHUl TOKYMEHT, SIK
pillieHHS Cydy, B IPOLIECyalbHIl JIiTepaTypi 3aBXIM PO3LJISAABCS SIK
aKT IPaBOCYIIs, IKMM LIMBiIbHA CIIpaBa 3aKiHUYEThCS Ta BUPILIYETh-
cd 1O CYTi, B TOW 4Yac $IK yxBajla — 1€ MPOLIECYaIbHUI TOKYMEHT,
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SIKUM BUPILIYIOTHCS MUTAHHS, TIOB’S13aHi 3 PyXOM CIIpaBU B CYIi, pi3-
Hi kionoTtaHHs i T.iH. [ToxiOHuit migxin € TpaguuiliHuM. Ha Hbo-
My HarosomryBaB 1ie T. M. fI10moukoB, sIKuil 3a3Ha4aB, 110, MalOuu
0e3M0BOPOTHE 3HAYEHHS B 3aKiHYEHHI TSKOM OBOX OCiO, pillleHHS
IIPUPOAHO IIOBMHHO OYTHM MPOIYKTOM 3pLIOro pO3ayMy CYIIiB: BOHO
MOBUMHHO OYTU yXBaJIeHE IO 3aKiHYEHHi CJIOBecHOro 3MaraHHs. Ha-
BITaKM, yXBaJd MOKYThb OYTM ITOCTAHOBJIEHI He3aJIeXKHO Bil CyTi Mmo-
30BY SIK O ITOYaTKy Hpoliecy (3abe3mneyeHHs IT030BY), TaK i ITicis
1iOTO 3aBeplIeHHS (HAIPUKIIAI, po3’sSICHEHHS pillleHHS)'.

3. K. A0nynniHa 3a3Hadae, IO CYIOBi yXBaaud — 1€ aKTH IIpPaBO-
CyIIsl, SIKi BAHOCSITBhCSI Y BCTAHOBJIEHOMY TOPSIAKY 3 MUTaHb, 1110 BU-
HUKAIOTh y IIPOIECi MPOBaIXKEHHS Yy CIIpaBi, a He BUPILIYIOTh CIIpa-
By IO CyTiZ.

IToni6Hy TOuKy 30py BuciaoBuB i . M. YedoT, ssKuii Bin3HA4yuB,
IO Cya0Ba yXxBajla — 1€ aKT MPaBOCYAls, B IKOMY (DiKCyeTbcsl BOJIS
Cyly, CIpsIMOBaHa He Ha BUPILIEHHS CyNepeykKu MiX CTOpOHaMU IO
CyTi, a B OCHOBHOMY Ha BHUpPIlICHHS MOOIYHMX IMUTaHb, 11O BUHUKA-
I0Tb B MPOLEC] pO3IIsIAY CIipaBu®.

M. b. 3eifinep BKa3yBaB, 1110 PillleHHSI Ta yXBaJIu — 1€ BUAMU CY-
JIOBUX IIOCTAaHOB, CIIUILHOIO O3HAKOIO SIKMX € T€, IO BOHU O(pOpM-
JISIIOTb CYIIKEHHS Cydy 3 MUTaHb, TOCTaBAEHUX B MPOLEC pO3TsAy i
BUpIlLIEHHS CIIpaBH, i MaloTh 000B’sI3koBUit xapakrtep. IIpore mpoie-
cyajibHa MPHUpoJa iX pi3Ha, OCKIJIbKUA YXBaJIM BUPILIYIOTh Pi3Hi OKpe-
Mi MUTaHHS, 110 BUHUKAIOTh MPU PO3MJISIAiI CpaBU, 110 OOYMOBIIIOE
7 iHImi BigMiHHOCTI?.

TBepmKeHHST iHIIMX HAYKOBIIB KOHKPETU3YIOTb MaHWM Migxilm,
pO3KpuBaoun (PyHKIiOHAJIbHE MPU3HAYEHHS yXBaJl yepe3 KoJio Mu-
TaHb, IKi MOXYTb Helo BupimyBatuch. Hampuxian, I. B. BopoHkos
i1 yxBajaMu CyIy po3yMi€ oIlepaTUBHO-IIPOLIECYyalbHi aKTH, 110 BU-
HOCSIThCS CYIOM MEpIoi iHCTaHIlii 3 MUTaHb IIOYATKy, PO3BUTKY Ta
MPUITMHEHHS MPOBAJXEHHS y CIpaBi, BUKOHAHHS PIillIEHHS Ta iH-

! d6aouxoss T. M. YdeOGHUKD pyCcKaro rpaxiaaHCKaro CyIolpoOM3BOACTBaA. Spo-
ciasnb, 1912. C. 177.

2 A6Oyaauna 3. K. OnpenesneHue cyjaa MepBOil MHCTAHIIMKM B COBETCKOM Ipax-
JMAHCKOM TIpoiiecce: aBToped. QuC. ... KaHi. opul. Hayk. Mockea, 1964. C. 5.

3 Qeyom JI. M. TlocTaHOBJIEHMS CyIa IEPBO MHCTAHIIMMU IO TPAXIAHCKUM Jie-
naMm. Mocksa, 1958. C. 9.

4 3eiidep H. b. Cyne6HOe 3acemaHue U CymeOHOE pellleHHue B COBETCKOM Ipax-
IaHCKOM Tiporiecce: yueb. mocobue. Caparos, 1959. C. 54—58.
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IIMX MUTaHb, a TAKOX Y 3B’SI3KY 3 BUSIBJICHHSIM iCTOTHUX HEIOJIi-
KiB y poOOTi opratizaliiii abo MOpylIeHHSIM 3aKOHIiB OKpeMUMU TI0-
CaZjoOBUMHM 0COOAMM YM TpoMaasgHaMu'. XapaKTepH3yIoun IOPUINIHY
MPUPOAY MHaHUX CYOOBHUX aKTiB, BUCHMI BiIMITHB, IIIO0 YXBajJd B 1LIM-
BiJIbHOMY IIpOIIE€Ci BiIirpaloTh HE BUpIlllaJibHY, a IiAIOPSIKOBaHY,
CITy>K00BY pOJIb, POJIb AKTiB, 110 3a0€3MeUyloTh yXBaJ€HHS 3aKOHHO-
ro i OOTPYHTOBAHOTO PillIeHHS, 110 BUILIMBAE 3 MPUPOIU CaMOi pO3-
MOPSITYOI MisITBHOCTI CyMy, IO BiApi3HSIETHCS Bil BUPIlIaJbHOI HOT0
TiSITTBHOCTIZ.

[MTpotunexny Touky 3o0py Biacrowe B.II. Ckobenes. BiH, Ha-
BIIaKu, BKa3y€ Ha CXOXY IOPUAWYHY MPUPOAY YXBaJIU Ta PillleHHS
Cylly, OCKIbKA BOHM 00’€IHAHi B MeXaxX €IMHOTO POJOBOIO MOHSTTS
«CYJIOBi TOCTAaHOBHU», & TOMY H€ MOXYTb MaTW TNPUHLMIIOBUX Bil-
minHocTteit. B. I1. CkobeneB 3a3Hayvae, 110 CyloBa yxBaja — II¢ IO-
CTaHOBa CyNy, KOO BJIaJHO, iIMIIEPATUBHO MiITBEPIXKYETbCS, BCTa-
HOBJIIOETbCSI BUHUKHEHHSI, iCHyBaHHS, 3MiHa Ta TPUIIUHEHHS LIU-
BiITBHUX TIPOLECYAIbHUX MPAaBOBITHOCWUH. YXBaJIW Cyly MarmOTh CBO-
iM MpU3HAYEeHHSM CIpPSIMYyBaHHS TPOLIECyaIbHUX MPaBOBITHOCUH B
MoTpiOHE pycsio 3 METOIO 3AiCHEHHS 3aXWMCTy MaTepiajbHUX TpaB
Ta OXOPOHIOBAaHUX 3aKOHOM iHTepeciB. PillleHHS XX cymy — 1ie akT
3axXUCTy MaTepiaJlbHUX MpaB Ta OXOPOHIOBAHUX 3aKOHOM iHTEpPECiB,
110 3HAXOJAWJIMCS B CIIPHOMY CTaHi IO IPOLECY, SIKUM (pillIEHHSIM)
B IMIIEpaTUBHIN ¢GopMi IiATBEPIKYETHCS, BCTAHOBIIOETLCSI OO0’ €KT
3aXUCTy I MOBHICTIO OOYMOBJICHWM i TaKWii, 110 BUIUIMBAE 3 I[bOTO
00’ekTa croci6 foro 3axucty. O4eBUAHO, 1110 CIJIBHICTh PillleHb i
yXBaJl TIOJISITA€ B TOMY, IO 1Ii CY/IOBi aKTW € aKTaMu BCTaHOBJIEHHS
B iMmepaTtuBHi (popMi eBHUX 00’€KTIB, € (POPMOIO BHUPAKECHHS BO-
JIEBUSIBJIEHb OCOOJIMBOTO OpraHy Jep>XaBu — Cydy — 3 IPaBOBUX IMU-
TaHb. BiIMiHHICTh MiX LIMMU CyIOBMMHU aKTaMMU MOJISITAE€ B XapaKTepi
00’€KTa BCTAHOBJICHHS, B XapaKTepi BUPIIIYBaHUX MUTAHBS.

TakuM yrMHOM, HayKOBellb BipHO BigMida€ CHiJbHICTh IOPUAUYHOI
MPUPOIY pillleHb Ta YXBaJ SIK CyJOBUX aKTiB, aKTiB CyIOBOro IpaBoO-
3aCTOCYBaHHSI, SIKi BIUIMBAlOTh Ha BUHWKHEHHS Ta PO3BUTOK LIUBiJIb-

! Boponkos I. B. OnpeneneHue cyna IepBOM MHCTAHIMU B COBETCKOM TI'pax-
MAaHCKOM TIpoliecce: yueb. mocobue. CapatoB, 1967. C. 30.

2 Tam camo. C. 29.

3 Ckobenes B. I1. CylIHOCTb M 3aKOHHasI CHJIa ONpENeSIEHMI cyaa IepBoil MHCTaH-
uuu // [paBo u memokparus: c6. Hayd. Tp. Munck, 2003. Bemm. 14. C. 193—194.
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HUX TIpolieCyaIbHUX MPaBOBIAHOCUH Ta CIPSIMOBaHi Ha JOCSITHEHHS
CHIiJIBHOI METH — BUPpIIIEHHS MaTepiaJlbHO-IIPaBOBOTO CIIOPY Ta 3a-
XMCT MOPYIIEHUX IpaB Ta OXOPOHIOBAaHMX 3aKOHOM iHTepeciB. Brim
TOJIOBHMM Yy XapaKTEpUCTHUIII CYIOBHMX yXBall € HE T€, IO CIIOPiTHIOE
iX 3 pilleHHSIMHU Cydy, a Te, 10 iX Bigpi3Hse. CaMe Taki 0COOJIMBOCTI
pOOJISITh CYIOBY YXBaJly CAMOCTIHHUM CYJIOBUM aKTOM.

HeoOxinHo mpuiiMaTi 00 yBaru, 110 iCHYE IIiJla HU3Ka KaTeropii
LUBIJIbHUX CIpaB, sIKi BUPIIIYIOThCS HE PIILIEHHSIM, a YXBAJIOIO CYY,
cepell HUX: CIIpaBU MPO OCKapXKEHHs pillleHb TPETEMChbKUX CYIiB;
CIIpaBM 3a CKapraMH Ha pillleHHs, Oii a00 Oe3MisIbHICTh Iep>KaBHOTO
BUKOHABIISI YM iHIIIOL ITOCAI0BOI 0COOM OpraHy Aep>KaBHOI BUKOHABYOI
CITy>k0M ab0 MPUBATHOTO BMKOHABILIA ITiJl YaC BUKOHAHHS CyI0BOTO pi-
LLIEHHS; CIIpaBX MpPO BU3HAHHS Ta BUKOHAHHS pillleHb iHO3EMHUX CY-
JiB. ¥ KOXHIill 3 IIMX KaTeropiii crpas MiICYMKOBHUM IMPOILECyaIbHUM
JIOKYMEHTOM, SIKMIA BHUPIIIlye CIIpaBy IO CYTi, € CyloBa yxBaja.

K BOaYaeThCsl, MPUYMHOIO IIBOTO € T€, IO CIUIBHOIO O3HAKOIO
IIUX CTpaB € T€, IO B Pe3yJIbTaTi iX PO3TISAY CyId HE BUPIIIYE CITip
MpOo MpaBo HUBiIbHE. B KOXHOMY BUIaaKy TakKMii CIip BXe OyB BUpi-
LIeHNH (TpeTelChKUM CYIOM, iHO3EMHUM CYIOM UM CYIOM, PillIEHHS
SIKOTO BUKOHYETHCS Nep>KaBHMM BUKOHABLIEM, PillleHH:, il a00 0e3-
JIisSIBHICTh SIKOTO OCKapxyloThes). Ha3zBaHi kaTeropii crpaB MaloThb
BUKJIIOUHO IPOLEAYPHUI, IIEBHOIO MipOI0 OOCIyrOBYIOUMI XapakTep,
a TOMY BUPILIYIOTBCSI MO CYTi YXBaJIOIO, a He PillIeHHSIM cydy. K -
caB K. I. Manuiues, HaBiTh LIIAI MPOLIEC MOXE 3aKiHUMTUCH O6€3 BU-
pillIcHHS TIMTaHHS TIpo MatepianbHe TpaBo'. CymoBHil aKT, IKUM 3a-
KiHUYEThCS PO3IJIsSi BKa3aHWX KaTeropiil cripaB, NMpU3HAUYCHUI IS
BUPIlLLIEHHS JiMIlie TpoleaypHux nmuTaHb. Cyld He BHUKAE y CYTHIiCTb
MaTepiaJbHUX IIPAaBOBIIHOCHH CTOPiH Ta HE BTPYYAETHCS Y BUPIIICH-
HSI MaTepiaJbHOIO CIIOpY.

TakuM 4MHOM, MOHa 3pOOMTH BUCHOBOK, III0 TOJIOBHOIO BilIMiH-
HICTIO pillleHHSI CyAy Bill yXBajd € Te, IO y PIllIECHHS iCHYE TiCHUM
3B’S130K 3 CIIipHUMM MaTepialbHUMU MTPaBOBiITHOCMHAMM, 1110 € Mpe-
METOM CYI0BOTo po3rjsny. [Ipru3HadyeHHsT cyn0oBOro pillleHHSI — BHe-
CTH SICHICTB y 1Ii IIPaBOBITHOCHMHM, YiTKO BU3HAYMTH iX 3MicT. PimreH-
HSI Cyly € aKTOM iHIMBiAyaJbHOTO MPaBOBOTO PEryJIIOBaHHS MaTepi-
aJlbHUX IIPAaBOBIIHOCHH. YXBajla Cyly Ma€ BUKJIIOUHO IIpOLIECyalbHE

' Manwvies K. H. Kypcw rpaxnanckoro cynonpussonactsa. T. 1. Cankr-Ilerep-
oyprb, 1876. C. 406.
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3HAQYEHHS i HAa MaTepiajdbHi MPaBOBIMIHOCHUHU CTOPIiH 0E3MOCEPEIHBO
He BrutnBae. CynoBa yxBajla HE € aKTOM ITPaBOCYIIS.

C. K. 3araitHoBa crpaBelJIMBO Bil3HAyYa€, 1110 TpU (POpMYTIOBaHHI
nmediHilil yxBaau MaloTh OyTH BpaxoBaHi K IIpaBoBa IpHUpPOAA, TaK
i 1l mpu3HavYeHHs. Y 3B’S3KYy i3 IIUM BY€HA HABOAUTbH HACTYIIHE BU3-
HauyeHHS: CyJoBa yxBajga — 1€ CYJIOBUI aKT, 1110 BAHOCUTBHCS Y BCTa-
HOBJICHOMY 3aKOHOM MOPSIIKY i Y BIAMOBIAHINA IpoliecyaabHill ¢dop-
Mi, SKUM BUPIIIYIOThCSI MUTAHHS, 110 CYHNPOBOIXYIOTh MisUTbHICTH
MO 3JIMCHEHHIO MPaBOCYAAS y LIMBIJIbHIN CIpaBi, a00 IKUM 3aBep-
LIYETHCS PO3TJISAM CIIpaBU B CYi Meplloi iHCTaHIii y BUIMankax, me-
pembadeHNX 3aKOHOM!'.

OpHak i gjaHe BU3HAuY€HHSI HEe MOXHa Ha3BaTU MOBHUM, TaKUM
110 XapaKTepMu3ye BCi 0e3 BUHSTKY CYIOBi yXBaiu. fIK cripaBeIInBO
BinzHauae O. B. ®posnoBa, yxBamamMu oGOpMISIOTECSI HE TiJIbKU pe-
3yJIbTaTU BUPILIEHHS MPOMIXKHUX MUTaHb LMBUILHOTO CyTOYMHCTBA,
a ¥ 3aBepIleHHs Mpoliecy 0e3 BUPIIIEHHSI CIpaBM IO CYyTi, a B Ae-
SIKUX BUITIaJKaX YXBaJIOIO MOXYTh BUPIIlyBaTUCSI MUTAHHS, SIKi HaBiTh
BUXOMSTh 32 MEXIi MO30BHUX BHMOI?,

Oco06uBe Miclie cepell MpoliecyaJibHUX aKTiB Cydy 3aiiMaEe oKpe-
Ma yxBana. IlutaHHS, 110 BUPIIIYIOTHCSI TaKOI yXBaIOIO (BXKUTTS
3aXO/iB 1100 YCYHEHHS MPUYMH Ta YMOB, 1110 CIIPUSUIM BUYMHEHHIO
MOPYILIEHHS 3aKOHY), BUXOIATh 32 MeXi IO30BHUX BUMOT, OCKiJIbKM
MOXe€ IMOCTAaHOBJIATHUCS 3a iHilliaTMBOIO Cymy Ta He OOOB’SI3KOBO 0e3-
MocepeHbO CTOCYBATUCS TpeaMeTa CIIOpY.

IcHye 1ina HU3Ka KaTeropiil MMBUTBHUX CIIPaB, SIKi 3aBEPIITYIOTHCS
Ta BUPILIYIOTHCS MO CYTi B Cyi MEPIIOi iHCTaHIlii He pillleHHsM, a
yxBajioto. Cepell HUX: CIIpaBU MPO OCKapKEHHS pillleHb TPeTeHChKUX
Cy[liB; CIpaBU 3a cCKapramu Ha pillleHHsI, Ail abo Oe3MisIbHICTh nep-
KaBHOIO BMKOHABIIS UM iHIIIOI TOCAIOBOI OCOOM OpraHy Jep>KaBHOIL
BUKOHABYOI CJIYkO0M a00 IMpMBATHOIO BUKOHABIIA MiJ 4yac BUKOHAaH-
HSI CyJJOBOTO PIillIEHHS; CIIPaBX MPO BM3HAHHS Ta BUKOHAHHS PilllEHb
IHO3EMHUX CYiB. ¥ KOXHill 3 IIMX KaTeropiil crpaB IMiICYMKOBUM J0-
KYMEHTOM, SIKUIi BUDIlllye CIipaBy IO CyTi, € cyaoBa yxBayia. CIIijib-

! Baeaiinosa C. K. CyneGHble aKThl B MEXaHM3MeE Pealu3aluy CyIeOHOM BIacTH
B I'paXXJaHCKOM M apOuTpaxKHoM mpoiecce. Mocksa, 2007. C. 313.

2 @ponosa O. B. Miclie yxBaj cyny B cCUCTeMi CymoBuX akTiB Ykpainu // Ha-
YKOBUI1 BicCHUK XepCOHCHKOTroO jepxxaBHoro YHiBepcurety. Cepist: FOpuanuHi Ha-
yku. 2014. Bum. 3, 1. 1. C. 76.
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HOIO O3HAKO0 IIMX CIpaB € Te, IO B pe3yJibTaTi iX pO3MIsiay CYI

HE BUPINIYE CIIip IIpO IIpaBO LIMBiIbHE. B KOXHOMY BMITaIKy TaKuWii

crip BXe OYB BUpILIEHWH (TpEeTeCHKUM CYOOM, iHO3EMHUM CYIOM

YU CYIOM, DillIEHHS SIKOTO BUKOHYETHCS JEPXKaBHUM BUKOHABIIEM,

pillieHHsI, il a00 Oe3disIbHICTh SIKOI0 OCKapxXyloThcsl). Ha3BaHi ka-

Teropii copaB MalOTh BUKIIOUHO IPOLIEAYPHUI, MEBHOIO Mipol0 00-

CJIYTOBYIOUMI XapaKTep, a TOMY BUPIILIYIOTbCI MO CYTi yXBajiolo, a He

PILLICHHSM CYIY.

He MoXHa 3aIWIIWTHA MO3a yBarolo W BUPIITAJIbHI yXBajlW, SKi
MOCTAHOBJISIMCS CyAaMU BUILECTOSIINUX (MIEpeBipOYHMX) iHCTAHIIIi
mo 15 rpymasa 2017 poky. 3a monepennboio pemakuiero HITK Ykpa-
iHM MMMTaHHS PO BiOXWJICHHS amnesiiiiHOl CKapru i 3aJuIleHHs pi-
LIeHHsI cyny 0e3 3MiH; CKacyBaHHS yXBaJlM, IO TMEPEIIKOIXA€E TO-
JAJIbIIIOMY MPOBAIKEHHIO Y CITPaBi, i HAMpPaBJIEHHS CMPaBU IS TPO-
JIOBXEHHS pO3MJISIAY A0 CyIy MEpIIoi iHCTaHIIii; cKacyBaHHS PillIeHHS
cyny i3 3aKpUTTSIM MPOBAIKEHHS Yy CIipaBi abo 3aJIMIIEHHSIM 3asiBU
0e3 po3TJsIay; BIIXWICHHS amnesiiHOlI CKapTH i 3aJWIICHHS yXBa-
JIK cyny 6e3 3MiH; 3MiHM yXBajJu Cydy IeplIoi iHCTaHIIil; CKacyBaHHS
YXBaJId Ta BUPIILIEHHSI MUTAHHS IO CYTi 32 HaciaKaMu amnessiiiHo-
TO PO3MJISIAY CIIpaBW BUPILIYBAIUCS HIJISIXOM MOCTAHOBJIEHHS YXBAJIM.
VYV Hopmax ymHHOI pepakuii IIITK YkpaiHu Big Takoro migxomy Bim-
MoBmIMcd. BigmosimHo no mosoxkeHb ynHHoro IITK Vkpainu ne-
pemisi CyIOBUX pillleHb B aleSalifHOMY Ta KacalliiHOMY MOPSAKY
3aKiHUYETHCS MPUUHATTIM TOCTaHOBU (4. 4 cT. 258), He3aJexXHO Bif
pe3yJbTaTy BUpIIIEHHS chpaBu. Takuil MmiaXig 3aKOHOAABIS MOXHa
BBaxkaTW BUIMpaBIaHUM, OCKUJIbKM TIepe] CydaMM MepeBipOUYHUX iH-
CTaHIIM CTOSTH NEIIO iHIII 3aBOAHHS, HiK Iepen CyIoM IIepIoi iH-
CTaHIIii, a OTXXe i BUPIlIyBaTUCS BOHU IOBMHHI IIJISIXOM ITOCTaHOB-
JIEHHS IHIIMX IpOLieCyaJIbHUX aKTiB.

TakuM 4yMHOM, BiANOBiZHO m0 mojoxeHb ynHHOro IIITK VYkpa-
iHU, 1JISIXOM TOCTAHOBJIEHHS yXBalu CyIW BUPIIIYIOTh HACTYITHI TH-
TaHHSI:

1) BUpilIyIOTbCS TTOTOYHI MpollecyaibHi MUTaHHS, 1110 CYMPOBOIXKY-
I0Th AiSIJIBHICTD MO 3AiMCHEHHIO MPaBOCYISl ¥ LUBIIbHIN CITpaBi,
Oe3nocepenHbO HE TMOB’sI3aHi i3 3aCTOCYBaHHSAM HOPM MaTepiaiib-
HOTO IIpaBa Ta BUPILIEHHSM IIO CYTi CIIOpPY IIPO IIPaBO ILIUBLIbHE;

2) 3aKiHUYETBCS CYIOBUM pO3IJISAA CIpaBU 0€3 yXBaJIeHHS pillleHHS
10 CyTi cropy;
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3) BUpIIIYIOTBCS IO CYTi IesKi KaTeropii IUBUILHUX CIIpaB, SIKi He
nepeadavyaroTh BUPILLIEHHS CMIOPY MPO TMpaBo LIMBiIbHE;
4) BXUBAIOTHCS 3aXOAM IIONO0 YCYHEHHS MPUYMH Ta YMOB, 1110 CIIpU-

SI7TM BYMHEHHIO TIOPYLIEHHS 3aKOHY.

Bci BkazaHi o3HaKu MOXHa 3BECTH OO ABOX OCHOBHUX, IO i BM-
3HAYalTh CYTHICTb TaKOTO CYJOBOTO aKTa, K yxBaja: BOHU O0(hOpM-
JIIOIOTH TIpoliecyasibHi MIii Cyay, 1O CYNPOBOIXYIOTh HisIHICTH II0
3MiCHEHHIO TIPaBOCYIIS Y IMBUIBHIN CIIpaBi Ta BOHU 0€3M0CEPEIHBO
He MOB’s13aHi i3 3aCTOCYBaHHSIM HOPM MaTepiajbHOro IpaBa Ta BU-
pillIeHHSIM TIO CYTi Cropy IpO MpPaBO LIMBiJIbHE.

TakuM YMHOM, CylOBa yxBaja — 1€ CYIOBUM aKkT, SIKUM O(hOpM-
JIIOIOTHCS TIPOLIECYaJIbHI Mil Cymy, IO CYIPOBOMXKYIOTh MiSUIbHICTH II0
3MiliCHeHHIO MPaBOCYAIs Y LIMBiIbHIN cIIpaBi, Oe3mocepeaHbO HE I10-
B’sI3aHi i3 3aCTOCYBaHHSIM HOPM MaTepiajbHOIrO MpaBa Ta BUPIllIEH-
HSIM TIO CYTi COpy TMPO MpaBO LIMBUIBHE.

Krnacugikalisg cymoBuxX yxBad 30iCHIOETBCS 32 pPi3HUMH ITiIcTa-
Bamu. Haltuacrime cynmoBi yxBaiu KiaacudikyloTh 3a I1BOMa KpUTEpi-
SIMU: 3a MpollecyajbHOI (hOPMOIO Ta 3a 3MiCTOM.

Ionoxenus 4v.4.4, 5 cr. 259 HIIK matoTe migcTraBW MTOIUTITHA
yXBaJii 3aJIeXXHO Bil MpoliecyajbHOI (pOpMU iX MOCTAHOBJIEHHS Ha
JIBa BUJIM:

1) yxBanu, 1110 ITOCTAHOBJSIOTHCS CYIOM y Hapaadiii KiMHaTi Ta
0(OPMITIOIOTBCS Y BUIJISIII OKPEMOTO MPOLIECYaIbHOTO TOKYMEHTA;

2) yxBajiy, 110 TTOCTAHOBISIIOTHCSI CYIOM, HE BUXOISUM IO Hapal-
Yyoi KiMHATH, Ta 3aHOCSITHCS IO MPOTOKOJY CYIOBOIO 3acimaHHSI.

Hpyruit BUI yxBajd B IOPpUAMYHIN JliTepaTypi HEPiAKO Ha3MBalOTh
IIPOTOKOJIbHUMU' a00 KYpHAJIbHMMU?, OCKIIbKU B Pi3HI yacu Bin-
MOBIAHO O TOJOXEHb LIMBUIBHOIO TPOILIECYabHOTO 3aKOHOAABCTBA
¢ikcyBaHHS CYIOBOIO IIPOLIECY 3OifiCHIOBAIOCS IIJISIXOM BEICHHS
MIPOTOKOJIy CYIOBOIO 3acigjaHHs abo XypHajy CyIO0BOro 3acimaHHs.

Bxazanuit kputepiii kiracudikalilii € J0CTaTHLO OOIPYHTOBAHUM,
OCKiJIbKM yXBaJid, SIKi BXOHISTh JO ILIMX IBOX TPYIl, CYTTEBO BiApi3-
HSIIOTBCSI MixX CcO00M0. YXBanu cyny, sIKi o(hOpMIIIOIOTHCS OKPEMUM
MpolecyaJlbHUM JOKYMEHTOM, TOCTaHOBJISIOThCS B Hapaauiil Kim-

' [{usinvnui iporiec YKpaiHu: miapydHuk / 3a pen. €. O. XapuroHona, O. 1. Xa-
putonoBoi, H. IO, Tony6esoi. Kuis, 2011. C. 345.

2 [llmegpan M. M. TluBinbHe mpoliecyaibHe mpaBo Ykpainu. Kwuis, 2005.
C. 425.
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HaTi, iHIIi yXBaJlu CyJ MOXE€ MOCTaHOBUTH, HE BUXOISYM A0 Hapal-
4yoi KiMHaTU. YXBajJu Cyidy, IOCTaHOBJEHi OKPEMUM TpOLECyalbHUM
JOKYMEHTOM, MiAMUCYIOTbCS CYANCIO (CYIOsIMU) i MPUEAHYIOTHCS A0
cIpaBH. YXBajd, IOCTAHOBJIEHI CYIOM, HE BUXOISYM OO Hapamgdoil
KiMHaTHU, 3aHOCSTBCS IO IIPOTOKOJY CYAOBOTO 3acigaHHs. YxBajia
Cylly, 1110 TTIOCTAHOBJISIETBCS K OKPEMUI TOKYMEHT, CKJIANA€ThCS 3
BCTYITHOI, OIIMCOBOI, MOTUMBYBAJIbHOI Ta PE30JIOTMBHOI YaCTUH. YXBa-
JIa, siKa TIOCTaHOBJISIETBCS CYIOM, HE BUXOASYM 10 HApaayoi KiMHATH,
MOBMHHA MIiCTUTHU JIMILIE BiJOMOCTIi, 110 CKJIalaloTh MOTHMBYBaJbHY Ta
PE30JIIOTUBHY YaCTUHM.

ITpouecyanbHuit 3aKOH He BM3HAYa€, SIKi came yxBaju TOBUHHI
oopMIOBaTUCS Y BUIJISALI OKPEMOIO MpPOLIECYyaIbHOTO MTOKYMEH-
Ta, a SIKi MOXYTb 3aHOCUTHUCH IO TIPOTOKOJY CYIOBOTO 3acilaHHS.
B 1opuanuHiii jiTepaTypi TakoX JaHOMY MUTAHHIO JOCTaTHBO yBaru
He NpUAIISEThCS. K MpaBuIo poOUTHCS JIMIIE BKa3iBKa Mpo Te, 110
JI0 TIPOTOKOJIY CYIOBOTO 3acCifaHHSI 3aHOCSITbCSl YXBalu, SKUMU BH-
pIIIYIOTBCS HECKJIamHi TTUTaHHS'.

ITpoaHanizyBaBIlIM TOJOXEHHS YMHHOTO MPOLECYabHOIO 3aKO-
HONaBCTBa, MOXHA BU3HAYUTU YOTUPHU TPYMNU YXBaj, SIKi TMOBUHHI
oopmITIOBaTUCS Y BUIJISAI OKPEMOTO MPOLECYAIbHOTO TOKYMEHTA:

1) yxBajau, CTOCOBHO SIKMX B 3aKOHi MiCTUThCS Oe3IocepenHs Bu-
MoOTa, 110 TaKa yxBaja IIOCTAaHOBJISIEThCSA CYAOM Yy Hapamdiit KiMHaTi
(4.4. 5, 9 ct. 40 LITK YkpaiHu);

2) yXBaJlu, SIKUMU 3aKiHUYEThCSI PO3MJIsiA crpaBu (CT. cT. 255, 257
LITTK VYkpainu), 30kpeMa i Ti, IKUMU CIpaBa BUPILIYETLCS MO CYTi
(cT. cT. 451, 457, 467, 473, 479, 487, 494 LIIIK Ykpainn);

3) yxBaiu, SKi MiAgsraloTb TPUMYCOBOMY BUKOHaHHIO (cT. 153
HIIK Yxpainu), HampaBIISIIOTbCS IJIsI BUKOHAHHS BiIIIOBIZHUM IOpH-
IUYHUM 44 ¢pisudHuM ocobam (cT. cT. 104, 147 HIIK VYkpainu), a ta-
KOX KOIIil SIKMX MOBUHHI HampaBigTUCS ydyacHUMKam cripaBu (cT. 190
LITK VYkpainn);

4) yxBaliM, SIKi MiOJIsITaloTh alesliiHOMY OCKap>XeHHIO OKPeMO
Bin pimeHHs cyay (4. 1 ct. 353 HIIK VYkpainwm).

BinHeceHHsI mepiimx TpbOX Ipyn yXBaja 10 yxBaj, sIKi 0o(hOpMITIOITh-
Cs OKpEMUM TIPOLIeCyaIbHUM JTOKYMEHTOM, MOSICHUTHA TOBOJIi MPOCTO.

" Caxnosa T.B. Kypc rpaxmaHCKOro TIpoliecca: TeopeTHMYecKue Havaia |
OCHOBHbIE MHCTUTYThl. MockBa, 2008. C. 404; Illmegan M. H. 1lusinbHe npo-
LecyaibHe TpaBo YKpainu. Kwuis, 2005. C. 425.
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[TosioxkeHHST TIepIIOTO MYyHKTY MPSIMO CJIiAyE€ 3 HOPMU MpPOLECy-
ajibHOTrO 3aKkoHY. BimmosinHo mo 4. 4 cr. 259 HIIK Ykpainu yxBaiu
cyny, sIKi o(hOpMITIOIOTBCS OKPEMHUM TIPOLECYaTbHUM NTOKYMEHTOM,
MMOCTAHOBJISIIOTLCS B Hapamuiil KiMHaTi. OTXXe IpaBWIBHUM € i 3BO-
pPOTHUIA BUCHOBOK: YXBaJIM, IKi 32 3aKOHOM TMOBMHHi MTOCTAHOBISATU-
cs B Hapanyiii KiMHaTi, o(pOpMIIOIOThCS Y BUIJISIAI OKPEMOIO MpPO-
LIECYaJIbHOTO JIOKYMEHTA.

Jpyruii MyHKT MOSICHIOETBCSI TUM, IO OCKIiJIbKM Y KOXHIil CIIpaBi
Mae OyTHU TiICYMKOBUI TpOLECyaIbHUI TOKYMEHT, TO yXBajia CYmy,
SIKOIO 3aKiHUYETbCS PO3IJISiA CHpaBU, TaKOX MOBUHHA O(hOpMIIIOBa-
TUCSL Y BUIJISIAI OKPEMOTO MPOLECYaIbHOTO JTOKYMEHTA.

CTOCOBHO TPETHOr0 MYHKTY CJIi 3ayBaKUTHU, 110 Y BUMNAAKY, SIKIIIO
yXBaJjla 3aHeCEeHa 10 IPOTOKOJy CyIOBOIO 3acCilaHHs, TO 1I KOIlilo He-
MOXJIMBO HampaBUTU Oymb-sKiiA 0coOi (4151 BUKOHAHHSI ab0 O3Haii-
OMJIEHHSI 3 ii 3MiCTOM), TOMY SIKILIO i3 3MICTy MpOLIeCYaJbHOIO 3aKO-
HY BUILJIMBAE, 110 CyIOBa yxBajia abo 1i KOMisd MOBUHHI HAIPaBISITUCS
SIKiiich 0c00i, TO Taka yxBaja TaKOX ITOBMHHA cKjiaaaTucs y (opmi
OKPEMOT0O TPOLECYaIbHOTO TOKYMEHTA.

BinHeceHHs1 yeTBepTOi I'pymny yxBaj M0 TaKWX, IO MOBUHHI CKJa-
matucsa 'y ¢opMi OKpPeMOToO IIpPOILEeCyaJlbHOTO JOKYMEHTa, € MEHII
oueBuaHOIO, HixX Tpu momnepenHix. LHIIK VYkpainu mepenbauae aBi
OKpeMi mpoliecyabHi Oii, sIKi 1al0Thb MOXJIMBICTb Y4aCHUKaAM IIpO-
lieCy pearyBaTW Ha MpolecyalbHi MOpyuieHHs 3 OOKy cyny: ame-
JIsiifiHe ockapxKeHHsT yxBajiu (cT. 353) Ta moJaHHS 3ayBakKeHb ILOA0
MPOTOKOJIy Cya0oBOro 3acigaHHs (cT. 249). [l Toro mob yxBajia Mor-
J1a OyTM CaMOCTIAHMM OO0’€KTOM OCKap:KE€HHS, BOHa IMOBMHHA MaTu
BUIJISI, CAMOCTIHHOTO MPOLECYaJbHOTO JOKYMEHTa, MaTU LiTiCHUM
3aBepllIeHU BUrsn. byayuu 3aHeceHO0 10 MPOTOKOJY CYA0BOTO 3a-
CiJaHHS, BOHA CTa€ HEBill’€MHOIO YaCTMHOIO AAHOTO IpPOlieCyalbHO-
ro JIOKyMEHTa, a OTXe CaMOCTIMHUM 00’€KTOM alesLiiiHOro ocKap-
KEHHs OyTM He Moxe. B Takomy BuUMagKy ocoba, sika Oepe ydacTb
y CIpaBi, MOXe a0 TMOoJaTH 3ayBaKeHHSI Ha MPOTOKOJ CYIO0BOIO 3a-
cimaHHS (SIKIIO BBaXKae, 10 3MICT yXBaJd CyIy BimoOpaxKeHWii B HbO-
My HEIMOBHO YU HETOYHO), ab0 BKa3aTH 3allepeuyeHHs] Ha TaKy yXBajy
B aressiifHiil ckap3i Ha pillleHHs cyay B JaHiil crpasi.

Inmni yxBanu (Ti, 1110 HEe BXOASTH JO HAaBEAEHMX BUILE YOTHPHOX
IPYII) MOXYTh ITOCTAHOBJISITUCS CyIOM Ha Micli, 6e3 BUXOAy IO Ha-
pagyoi KiMHaTH, Ta 3aHOCUTMUCS IO MPOTOKOIY CYIOBOIO 3acCilaHHS
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(HampuKiaa, yxBajdu Mpo NOJydeHHs MUCbMOBHUX AOKa3iB A0 MaTe-
piayiB cIpaBH, IIPO BUKJIUK CBIAKiB, PO 3aJIydeHHS a00 IOOITYCK 10
y4yacTi y cripaBi TpeTbOl 0COOM, MPO BiIKIaNEeHHS CyTOBOTO PO3TISIY
cmpaBu Ta iH.). BTiM 3akoH He 3a00poHsie opopMIIIOBaTU y BUIJISAL
OKpPEeMOTO IIPOLIECYyaIbHOIO JOKYMEHTa OyIb-SKYy CyIOBY yXBaly, KpiM
THX, CTOCOBHO SIKMX 3aKOH IIpSIMO BKa3ye IIpO iX IPOTOKOJbHY (hop-
My (4.2 ct. 62 LIIK Ykpainum).

Knacudikamis cymoBux yxBajl 3a 3MIiCTOM 3HiHICHIOETHCSI Pi3HUMU
aBTOpaMM, BUXOISIYM 3 TOTO, sIKi came MUTaHHsI BUPILIYIOThCS IIUISI-
XOM TIOCTAaHOBJIEHHS Ti€l UM iHIIOI yXBaiu, siKe i1 (pyHKIiOHaJbHE
IIpU3HAYEHHS, IKUM CaMe YMHOM BOHA BIUIMBA€E Ha CYZOYMHCTBO.
Tak, B. B. Komapos Ta II. 1. Paguenko 3a ium KpUTepiEM MOAISAIOTH
yXBaJld Ha MiArOTOBYi, TakKi, 110 MEpPeIIKOIXalOTh BUHUKHEHHIO Ta
pyXy Tpoliecy, 3aKiIIouHi i1 okpeMmi'. BTiM 1ieif mepenik BHIIB yxBal
He € nmoBHuM. Hanpuximazn, O. M. lllumaHoBUY HOJZATKOBO IO BU-
IIeHAa3BaHUX BUMIIB BKA3y€ YXBaJU 3 MPUBOAY BUHECEHOTO PillIeHHS
Ta Oro BUKOHaHHS, a TaKOX YyXBaju, IO MOCTAHOBJISIIOTHCS 3a 3a-
sIBAMU TIpO MEPEryIsi pillieHHs, yXBajiu ad0 CyJOBOIO HaKazy y 3B’sI3-
KY 3 HOBOBMSBJIEHUMHU OOCTaBUHAMU.

M. 1. llltedan 3a CXOXUM KpPUTEpPi€EM MPOIOHYBAB MOALISTH
yXBaJIl Ha: YXBaju, CIIPSIMOBaHI Ha BiIKPUTTS MPOBaIKEHHS y CIipa-
Bi; yxBaju, sIKi 3a0e3meuyloTh PO3BUTOK IIPOLIECY y CIIpaBi; yXBalu,
SIKi TIEpEeIIKOIXAIOTh BUHUKHEHHIO LIABIJIBHOIO TPOIIECY y CIpaBi
(TepeTuHasbHi) 200 MOJAJBIIIOMY MOTO PO3BUTKY (3aK/IIOYHi); yXBa-
JIM MO 3aCTOCYBAaHHIO CAHKIIIN 3a LMBiIBbHI MPOLECYaJIbHi MPaBOIO-
pYILIEHHSI — 3aXOiB MPOLECyaIbHOTO MPUMYCY; YXBaJIM, SIKi CUTHa-
JIi3YIOTh PO MOPYILIEHHS 3aKOHHOCTI®,

V pmaniii xiacudikalii, K i B iHIIMX, HaBEASHUX BUILE, € HU3Ka
HEOOJIiKiB: BOHU IIOEIHYIOTh B OIHi IPyHU Pi3Hi 32 XapaKTEepOM CYy-
JIOBi yXBajid, HEe HOTPUMYIOTbCS PiBHIB Kilacudikallii Ta iHKOJIU BU-
XOOsTh 3a MeXi OCHOBHOro kputepiro. Kinacugikaiiss Mae HayKOBY

! Kypc nuBinbHOTO mpolecy: ninpyuyHuk / B. B. Komapos, B. A. Biryx, B. B. ba-
paHKoBa Ta iH.; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 652.

2 MMumanosuu O. M. Jlo naTtaHHA Ipo Kiacu@ikaliio yxBaj cymy Iepiioi iH-
CTaHIil B IMBITbHOMY TIpolieci YKpaiHu // YdeHble 3amurcku TaBpu4eckoro Ha-
HuoHayibHOro yuusepcuteta uM. B. M. BepHaackoro. Cepus «HOpunnueckue Ha-
yku». 2007. T. 20, Ne 1. C. 100—101.

3 [llmegpan M. M. 1luBiabHe mpoliecyaibHe mpaBo Ykpainu. Kwuis, 2005.
C. 424.
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IIIHHICTh 1 TO3BOJISIE PO3KPUTHU CYTHICTh TIEBHOTO SBMINA, SIKIIIO BOHA
BiIMIOBia€e BCTaHOBJIIEHUMM BMMOTaM. 1aK, yXBaju, 00’€IHaHi B OQHY
rpyny, HOBMHHI MaTH JOCTAaTHHO CXOXHUX PUC, a PO3BEIEHi Yy pi3Hi
rpynod — iCTOTHO BiIpi3HATHCH OJHA Bil OMHOI. YXBajau, IO Bil-
HEeCeHi OO0 IeBHOI I'PyNM, MOBMHHI IMOBHICTIO BiAIIOBiZaTW Tikl Xa-
pakTEepUCTULIi, 3a SIKOI IX BiTHECIM IO IIi€l TpynM, a caMa Xapak-
TepUCTUKA He MOBMHHA BUXOIUTHU 3a MeXi KpUTepilo Kiacudikaliii.
Kpim Toro, knacudikallisi TOBUHHA J1aBaTU MOXKJIMBICTh BiZHECEHHS
KOXHOI 3 iCHYIOUMX yxBaj A0 Ti€i UM iHIIOI rpynu (MOoAil Mae OyTU
CcHiBMipHUM a0o0 MPOMNOPIIHUM), a OlHA 1 Ta cama yxBajia He TIO-
BMHHA IMOTPAIUISITH A0 JBOX TPyl ogHOYacHo. Takox y kiacudikartii
HE MOXHA CyMIIlIaT! B OIHIl TPymi podOBi Ta BUOOBI ITOHSITTSI, TOO-
TO YiTKO BUTPUMYBATU pPiBHi Kiacudikallii (He ZOIIyCKaTu «CTpuod-
KiB» y IOJIiJIi).

Takum ymMHOM, 3a 3MiCTOM, IIIO OOYMOBJIEHUI (DYHKIIOHAJIbHUM
MPU3HAYEHHSIM JaHOTO TIPOLIECYaIbHOTO aKTa cyay (XapakTepom
BIUIMBY Ha CYAOBUI MpOIIEC) CYAOBi yXBajd MOXHa MOMIISATU Ha TaKi
Ipymnu:

1) yxBanu, siki O6e3MmocepenHbo BILUIMBAIOTh Ha PyX LMBIJIbHOI CIpa-

BU;

2) yxBaiu, SKi 0Oe3mocepeaHbO HE BIUIMBAIOTh Ha PyX LIMBLIBHOI

CIpaBU.

VYxBanu, gki 6e3nmocepeHbO BIUIMBAIOTh HA PyX LIMBIJIBHOI CIIpa-
BU, B CBOIO UEpry, MOXHa TOIiIMTU Ha:

a) yxBaju, fKi COpHUSIOTh BUHUKHEHHIO Ta Pyxy chpaBu (4.2
ct. 187, m. 3 u. 2 c1. 200 HIITK VYkpainn);

0) yxBaju, sIKi MepelKoaKalTh BAHUKHEHHIO Ta PyXy CITpaBM.

VxBasiu, sgKi MEepelKoakaloTb BUHUKHEHHIO Ta pyXy CIIpaBH,
MOXHa MOJITUTUA Ha:

— TmpeciuHi (yxBaJiv, SKi MEePEIIKOIKal0Th BUHUKHEHHIO LIMBUIHHOI
crpaBu: 4. 4 ct. 185, ct. 186 LIIIK Ykpainm);

— BigkJaganbHi (YXBajid, SKi MPU3BOMSATH OO 3aTITYBaHHS CYIOBOIO
posrisiny cripaBu: CT. cT. 240, 251, 252 LTIK Ykpainu);

— 3aKJIIOYHi (YXBau, SIKUMM 3aKiHUYETHCSI CYIOBUM PO3TJsI Cripa-

BU (CT. cT. 255, 257 HIIK VYkpaium).

3aK/II04Hi yXBajau, B CBOIO 4epry, HEOOXiAHO MOMIISITU HA BUpi-
IIaJIbHI Ta HeBUpillanabHi. Jlo rpynu yxBaj, sKi NepelIKOIKalOTh BU-
HUKHEHHIO Ta PYyXy CIIpaBU, MOXHA BiIHECTH JIWIlIEe 3aKJIOYHiI He-
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BUpilIaJbHI yXBaIW. 3aK/IIOYHI BUpILIaJbHI yXBajly € JIOTIYHUM ITifl-
CYMKOM PO3IJISIAY Ta BUPILLIEHHS TTEBHUX KaTEropiii IUBIILHUX CIPaB.
CamMe Ha ix OTpMMaHHS Oy CHPSMOBAHi 1ii yciX y4aCHUKiB TMpo-
LIECY, a OTKE€ IX BapTO BITHECTHU CaMe IO TPYyMNHU yXBaJl, SIKi CIPUSIOTH
BUHUKHEHHIO Ta pyXy CIIpaBM.

VxBanu, ski Oe3nmocepelHbO HE BIUIMBAIOTh Ha pPyX HUBUILHOI
CMpaBy, MOXHA TMOJIJIUTHA Ha:

a) yxBajiv, SIKUMH OQOPMIISIIOThCS il Cyny 3 MiATOTOBKU CIIpa-
BU IO CYJOBOTrO PO3IJISAY Ta 3a0e3IeUyeThCS CIIPUSHHS Y peajtizaiii
MpaB Ta BUKOHAHHI OOOB’A3KiB y4aCHMKIB Tporecy (cT. cT. 51, 63,
104, 118, 153 HITK Ykpainn);

0) yxBaju, SKMMU CyJ BUIIPABJSIE HENOJIKU CYAOBOTO PO3IIISAY
abo cymoBoro pimeHHs (cT. ¢T. 269, 271 HIIK Ykpainu);

B) yXBaJM, SKUMM CYJ pearye Ha IOPYIIeHHS 3aKOHY (CT. CT. 146,
147, 262 LIIK Ykpainm)'.

Takox 3ajieXXHO Bi MiACTaBM iX MOCTAHOBJICHHS CYAOBi yXBaju
BapTO MOIIIATU Ha Ti, 110 MOCTAHOBJISIIOThCS cynoM ex officio Hesza-
JIEXXHO BiJl KJIOTOTaHHSI YYaCHMKIB CIpaBu (Hampukiaa, yxBaja Mpo
3aKPUTTS IMiATOTOBUOrO TMPOBAIXKEHHS Ta MPU3HAUYEHHSI CIIpaBu 10
CYIIOBOTO PO3IJISILY), TA Ti, 110 € peaklli€lo Cyay Ha KJIOIIOTaHHS OciO,
sIKi OEpyTh y4acTh y CIIpaBi (HampUKIad, yxBaja IIpo 3a0e3IledYeHHs
JIOKa3iB).

3.2. ®opma Ta 3micT Cyn0BOi yxBanu

B:xxe OyJio 3a3HauyeHO, IO 3a IpPOoleCyaJlbHOIO (OPMOIO CYAOBI
YXBaJIM MOXYTb OyTH Yy BUIJISIAI OKPEeMOIO TpOLECyabHOTO JOKY-
MEHTa Ta TaK 3BaHi MPOTOKOJIbHI yXBaju.

IMpouecyanpuuii 3akoH (cT. 260 LIITK Ykpainn) 4iTKo periaMeH-
TyE 3MICT CYOOBHUX yXBaJ, SIKi O(DOPMIIIOIOTHCSI Y BUIJISIAI OKPEMOTO
MpolecyaabHOro JoKymMeHTa. Taki yxBajiu, sIK i pillleHHs Cyay, CKja-
JIaI0OThCS 3 YOTUPHOX YACTHUH: BCTYIMTHOI, OMMCOBOI, MOTUBYBaJIbHOI
Ta pe30JIIOTUBHOI, 10, Ha AyMKY O. M. IllumaHoBUY, € 6€3yMOBHUM
KPOKOM yTiepe]l y IpUANYHIN TexHilli. 4K cTBepaXye HayKoBellb, HE-
JIOCTAaTHI YiTKiCTh i SCHicTh pemakuii crarrti monepegHboro LITK (me

' Andporos I. B. TIOHSTTS Ta BUAM CYIOBUX yXBaJl B LMBiIJIbHOMY Tpoleci //
IpaBo i cycminberBo. 2017. Ne 5. C. 57—62.
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JINIIE 3a3HAYaJIMCSl PEKBI3UTU yXBaJIU CyAdy) HETaTMBHO MO3HAYaJUCS
Ha TIpaKTHIli BUKIJIAAy CYIOBOi yXBamm'.

V BCTyIHII YacTWHI yXBaii 3a3HA4alOThCA: JIaTa i Micle ii mocrta-
HOBJICHHSI, HaliMEHYBaHHS Cymdy, Ipi3BUIla Ta iHiuiamiB cymmi (cyma-
IiB); iMeHa (HaliMeHyBaHHS) YYaCHUKIB CIIPaBH.

3BUYaiiHO, BCTYyIIHA YacTHMHA HE BCiX yxBajJ OJHAKOBa Ta MiCTUTh
BCIO BKaszaHy BMIIe iHdopmauiro. Hanpukian, B yxBajax, LIO MO-
CTAHOBIISIIOTHCS CYJIOM I103a CYIOBMM 3aciTaHHSM (TIpo 3aJMIIeHHS
MO30BHOI 3asiBU 0€3 pyXy, PO MOBEPHEHHS MO30BHOI 3asIBU Ta iH.),
MOXYTb OYTH BiJICYTHi Mpi3BUIlE Ta iHilliaJIn ceKpeTapsi CyI0BOTO 3a-
CcilaHHsI, a B yXBaJiaX, IO MOCTAHOBJSIOTHCA B CYIOBOMY 3acilaH-
Hi — HaBmaku, 3a3HadaTtucsa. KpiM Toro, cymoBi yxBaiu, IO IO-
CTAaHOBIISIIOTBCS CYIOM Ha CTafil BiIKPUTTS MPOBAIKEHHS y CIIpa-
Bi, MICTITh iH(OpMallilo JIMIlIe PO TUX YYAaCHUKIB CIIpaBu, sSKi BKa-
3aHi B ITO30BHIM 3asBi (3asBi). [Ipu 1bOMY B MOJAJIBIIIOMY CYIOM MO-
XKyTb OyTHM 3aJy4eHi OO y4JacTi y CIIpaBi iHIIN ydYacHWKHU. ToMy B pi3-
HUX yXBaJlaX, IO TTOCTAHOBJISIIOTHCS CyIIOM B OJHIN i Tilf camiii cripa-
Bi, 3a3HaueHe y BCTYIHill YaCTMHI KOJIO YYaCHUKIB CIIpaBU MOXe Bill-
pi3HSTHCS.

Crtig BiAMITUTH, IO CyOW 4acTO HE JOTPMMYIOThCS BUMOT CT. 260
IIIIK VYkpaiHu CTOCOBHO PEKBi3UTiB BCTYITHOI YAaCTMHM yXBajd. Tak,
JIy’ke 4acTO B OIMCOBIM YaCTHUHI yXBaj IIPO 3a0€3MEYEeHHS IT030BY,
30KpeMa i THX, SKi TTOCTAHOBJSIIOTLCS BXe TTC/Is Mpea’siBICHHS T0-
30BY, 3a3HAYa€ThCs JIUIlIe iM’s1 (HaiiMeHyBaHHS) 0coOHU, siKa 3asiBUJIa
KJIOTIOTaHHS (He BKa3ylouM iHIIMX YYaCHUKIB CIIpaBM), a TaKOX 3a-
3HAYalOThCS UM TO MpeAMeT MO30BHUX BUMOT, YU TO TMPEIMET KJIO-
nmoTtaHHs (Mpo 3a0e3neyeHHs MOo30BY). AHaJloTiyHa CUTyallisl CKja-
JIacs B CyHOBill IIpakKTuUIli I CTOCOBHO yXBaJl IIPO 3a0e3MleYeHHs J0-
Ka3iB Ta JesIKMX iHIIMX BUOIB yXBajl. 3BUYAMHO 1I€ IMPUHIIMIIOBO HE
BigoOpaxkaeThCsl Ha 3aKOHHOCTI CaMoi mpollecyajbHOI Aii, odopM-
JIEHO1 TaKOl0 YXBAaJIOIO, a OTXE HENOTPUMaHHI ()OPMU BCTYITHOI Ya-
CTUHU yXBaJl HE MOXE CTaTW ITiICTaBOIO IJis 1i cKacyBaHHs. Boj-
Hoyac CcyBOpe JOTPUMMAaHHSI BUMOT 3aKOHY 11040 (OpMHU MpolLecy-
aJIbHOTO aKTa Cydy — BaXXJIMBa CKJIaJ0OBa CYHOBOI HiSIIBHOCTI, SIKY
He BapTO irHOpyBaTH.

" Mlumanosuy O. M. JIo mMUATaHHS TIPO BMMOTH, SKUM TOBMHHI BimmoBigaTv
yxBanu cyay mepioi iHctaHiii // Hepxasa i mpaso. 2005. Ne 27. C. 501.
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B onucoBiit yacTWHI yXBajJiu 3a3HAYaETbCS CYTh KJIOTMOTAaHHS Ta
iM’s (HaliMeHyBaHHSI) 0COOM, sika HOro 3asiBUJia, YW iHIIOIO MUTaH-
H$I, 110 BUPILIYETbCS yxBajolo. B TeKCTi yxBajau omuMcoBa 4acTUMHA
BiIiIIETBC Bil BCTYITHOI CJIOBOM «BCTaHOBMB». B 1Iiif yacTuHi cyn-
ISl 3a3HAYA€ CYTh KJIOMOTAHHSI yYacHMKa MpOLIiecy, SKIIO yXBaja Mo-
CTaHOBJISIETHCS 32 TAKMM KJIOIIOTaHHSIM, 200 CYTb IIPOILIECYaIbHOI i,
Ky CylI BYMHSE Lii€lo yxBajolo ex officio, 3a BiICyTHOCTI 4YMiiOroch
KJIOTIOTaHHS.

MiX OMMCOBOIO Ta MOTUBYBAJIBHOIO YACTUHAMM yXBajd HEMae€ Ta-
KO1 YiTKO1 MeXi, K MiX OMMCOBOIO Ta BcTymHo. HaBith Mix onu-
COBOIO Ta MOTMBYBaJIbHOIO YaCTMHAMU DillIEeHHS Cyay 1 MexXa OiIbIIl
BimuyTHa. [OJIOBHOIO 03HAKOI0 MOTMBYBAJbHOI YaCTUHU YXBAalIU € Te,
IO B Hill cyl BXe He BimoOpaxae MO3ullil0 0coOu, siKka 3asiBUjIa KO-
MOTaHHS (SIK B OMMCOBil YaCTUHi), a BUCIOBJIOE BJIACHI CYIKECHHS
3 MPUBOJY MUTAHHS, 110 BUPILIYETHCS NaHOIO yxBajioio. B MoTuBY-
BaJIbHIM YaCTWHi yXBaju 3a3HAYalOTbCSl MOTUBM, 3 SIKUX CyJ JiMIIOB
BiZAMOBIZIHUX BMCHOBKIB, i 3aKOH, SIKMM KepyBaBCsI Cyl, IIOCTAaHOB-
JISIIOUN  yXBaJty.

VxBana, 9K i Oynb-sIKMiA iHIIUA CYTOBUN akT, Ma€ OYTU BMOTHU-
BoBaHol0. Ile He Tak BaXJIMBO, KOJIM MOBa IiJie MPO TaK 3BaHi «Tex-
HiYHi» yXBajil, SIKi 0(pOpPMIIIOIOTh OTOYHY AisSUIbHICTb CYdy B Mpolieci
PO3BUTKY LIMBiIbHOI cripaBU (YXBaJ IIPO BiAKPUTTS MpPOBaIKEHHS
y CIpaBi, TpO MpPU3HAYEHHS CMpPaBU IO CYIOBOIO PO3MISAY i T. iH.).
Takox HeMae MoTpeOUu JAOKJIaJHO MOTHMBYBATHU YXBajJd MpPO 3aJ0BO-
JICHHSI KJIOMOTaHb YYACHUKIB CIpaBU 3 HECKJIAJAHUX MUTaHb, Y BU-
MajaKy, KO MPOTU iX 3aIOBOJICHHSI HE 3alepevyloThb iHIIi yYacHU-
KW cripaBu (yXBajy MPO BUKIMK CBIAKiB, MPO AOJyYEHHS MHCbMOBUX
JIOKa3iB OO0 MaTepiajliB crpaBu Toino). OmHaK 0COOIMBOIO 3HAYCHHS
HaJiekHEe MOTHUBYBaHHSI HaOyBa€ I10 BiIHOIIEHHIO OO yXBaj, SIKi me-
PELIKOMIXKAIOTh TTOAAIBIIIOMY PO3IJISIAY CIpaBU, a TAKOX THUX, IO TO-
CTaHOBJISIIOTHCS CYIOM 3 MPUBOJIY OUIbII CKJIaIHUX KJIOMOTaHb y4yac-
HUKiB cpaBu, OCOOJMBO, SIKIIO TMPOTHU 3aJ0BOJICHHS KJIOMOTaHHS
BUCTYIIAIOTh iHIII YYaCHWUKM CITPaBU, OCOOJMBO SIKIIO y 3aJ0BOJICH-
Hi KJIOTIOTAaHHS CyIOM BigmoBjieHo. DakT 3asBJICHHS KJIOIOTaHHS 3
MEeBHOTO MUTaHHS MOKa3y€e 3aiHTepeCOBaHiCTh yyacHMKa Mpoliecy B
1IbOMY MUTaHHi, BaXJUBICTh 1IbOTO MUTAHHS JIS JaHOTO yYyacHMKa
Mpolecy Ta IS camoi crpaBu (MIPUHAKMHI 3 TOUKM 30py 0CcOo0H, sIKa
1€ KJIONOTaHHS 3asBwuia). ToMy HajleXXHO BMOTHMBOBaHa yxBaJjla SIK
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BiIMOBiZb Cyly Ha KJIOIMOTaHHSI O3HAYya€e yBary 3 OOKy Cyday IO TOY-
KU 30py JaHOTO yYacHUKa TpoLecy, KUl po3yMie, 110 BiH OyB ITO-
YyTUM CYIOM, HaBiTh SIKIIO CyA MOMY i BiIMOBUB.

Ha mpaBi yyacHMKIB mpoliecy OyTH He JIMILIE 3aclyXaHUM, a i Mo-
yytuM cynom Harojourye J. 0. Jlycnenuk. BiH 3a3Havae, 110 10 3Mi-
CTy TpaBa YYaCHUKIB MpPOIlECYy BUKJIACTU Cyly CBOI BUMOTU abo 3a-
MEepeYeHHs, CBOIO MO3UIIII0 Y CIpaBi B LJIOMY Ta 3 OKPEMUX MUTaHb
BXOJIUTh TaKOX OOOB’SI30K CYIy BMCIyXaTH iX i HaZaTh BMOTUBOBaHY
BiJIMOBiNb y MpoliecyalbHOMY TOKYMEHTI, 1110 0arato B 4YOMY JEsKu-
MU CYIISIMU TIOPYILIYETHCS, HE NUBJISTUUCH HA Te€, 11O 1€ MOJOXEHHS
zakpiruieHe B LIITTK i mpoxoauTh 4epBOHOIO HUTKOIO yepe3 yci cra-
IIii LIUBLUILHOTO IIPOLIECY.

Ha cragii mpen’siBleHHSI IO30BY MpaBy IIO3MBaya MHOAaTH 3a-
SIBY BiANoOBimae 00OB’SI30K Cydy BMBUMTHM ii i AodaHi OO0 Hel JHOKY-
MEHTU, a B CTaAil MiATOTOBKM CIPAaBU JO CYJOBOIO PO3INISIAY YBaX-
HO BUCJyXaTH 0Ci0, 110 OepyTh y4acTh y CIIpaBi, BABUMTHU BCi 3asBH,
KJonoTaHHs. B cTanii cygoBoro po3misigy cyad Meplloi iHCTaHLIil Imo-
BUHEH Oe3IocepeIHbO 3aciyXaTy MOSCHEHHS 0cib, 1110 6epyTh y4acTb
y CIIpaBi, a TaKOX TPOTOJOCUTU TIOSICHEHHSI, HallaHi B MUCbMOBIl
¢opwmi. KpiMm Toro, cym 3000B’s13aHUI HE JUIIE 3aCyXaTH YJacHU-
KiB Ipolecy, aje i y IpolecyalbHill (hopMi OLIIHUTH iX ITOSICHEHHS,
3asiBU, KJIOIOTAHHS i BilpearyBaTu IUISIXOM BMHECEHHS BilIOBiTHOI
CY/IOBOI ITOCTaHOBH'.

Ha npesixi acmekTv MOTHUBYBaJIbHOI YaCTUHU yXBaj MEBHOTO BUIY
3BepTa€eThbcsl yBara B nocraHoBax Ilnenymy BepxosHoro Cymny Ykpa-
iH1 Ta Bumoro cneuianizoBaHoro cyny YKpaiHU 3 pO3IJIsioy LUBiJb-
HUX Ta KpUMiHaJIbHUX cripaB. Tak, Y MOTMBYBaJIbHilA YaCTUHI yXBaIu
po 3a0e3MnedYeHHs M030BY IIOps i3 3a3HAYEHHSIM MOTHUBIB, i3 SKMX
cyn (cymns) miMIIOB BUCHOBKY MpPO OOIPYHTOBAaHICTb MPUITYIICHHS
IIpo Te, IO HEBXMTTS 3aXOiB 3a0e3IeYeHHsSI MOXE B MailOyTHBO-
MY YTPYAHWUTH YU 3pOOUTHM HEMOXJIWBUM BUKOHAHHS CYIOBOIO pi-
ILIEHHSI, HABOAUTHCS TTOCUJIAHHSI HAa 3aKOH, SIKUM CyJ KepyBaBcsl MpPU
noctaHoBJIeHHi yxBanu (11. 7 moctaHosu Ilnenymy BepxoBHoro Cyny
Ykpaiau Bim 22.12.2006 poky Ne 9 «[Ipo TIpaKTHKY 3aCTOCYBaHHS
cyllaMU 1MBIiJIBHOTO MpOoIeCcyalbHOTO 3aKOHOIABCTBA MPU PO
3asB IIpO 3a0€3MeYeHHS IT030BY»).

U JIycnenux /1. /1. 3actocyBanns HoBen LUK i IIITK Ykpainu B cymoBiii mpak-
timi. Xapkis, 2005. C. 333.

6 ULBIABHOMY HPOU

a—H-0518Jsan

yOo6tp

Po3oin 3. Cyoosi yxeanu 6 yusinbHOMY Nnpoyeci 221

Ha >xanb, B CyIoBili TIPaKTUIIi CYI0OBI YXBJIU MOTUBYIOTBCSI CydaMU
HabaraTo Tipiie, HiX pileHHs. Tak, B MOTMBYBaJIbHiil YaCTWHIi yXBaj
MPO 3aI0BOJIEHHSI KJIOMOTAHHSI OJHI€ET 3 CTOPiH CIOPY CYAM AyXe ya-
CTO OOMEXXYIOThCSI BKAa3iBKOIO Ha OOI'PYHTOBAHICTh BiIIOBIIHOIO KJIO-
IOTaHHSI, 3a0yBalO4Yy HaBECTHU aHaJIi3 IOBOMIIB MPOTUJIEKHOI CTOPOHMU,
sgKa TPOTU 3aJ0BOJICHHS IIbOTO KJIOMOTAHHS 3arepevyBaa.

3 TeKCTy HeSKUX yXBall, Ha XXajb, B3araji He 3po3yMijio, 4yu Oysa
MPUCYTHSI MPU BUPIllIEHHI CYyAOM KJIOMOTaHHS iHIlIA CTOPOHA Ta UM
HaJaBajla BOHA 3arepedeHHs IMPOTH HBOTO'.

IIle onHier0 MOMUIKOIO € BUPillIEHHS KiJbKOX KJIOTMOTaHb ydac-
HUKiB CIIpaBM ONHi€I0 yxBajolo. Tak, y LUMBiUIbHI cripaBi 3a 1M030-
BoM OCOBA 3 mo IlpuBarHOro akilioHepHOTO TOBapMCTBa «YKpa-
iHcbKa (piHaHCOBa TIpyIa» TpeTs ocoba 0e3 CaMOCTiHHMX BHUMOT
monxo npeaMera cnopy OCOBA 4 mpo criarHeHHs1 KomTiB Ilpen-
CTaBHUK IMO3MBaya Ipocujia Cyl BUTpeOyBaTH KoIrito 3asaBu No 2213
Big 29.11.2015 p.

PazoMm 3 TUM mpeAcTaBHUK IO3MBaya B CyIOBOMY 3acilaHHi 3a-
sIBUJIa KJIOMOTAHHS PO MpU3HAYEHHS 1O CIpaBi MOYEepPKO3HABYOI
eKCIIepTU3H, Ha BUPIIIEHHS SKOi MpocuiIa MOCTAaBUTU NMUTAHHI —
OCOBA 4 4u iHII0I0 0CO00IO MiAIIMCAHO 3asIBYy PO BUAAYy T'OTiBKU
Ne 2213 Bim 29.11.2015 poxky.

IIpencTaBHUK BinmoBigaya B CyJIOBOMY 3acillaHHi 3amepedyBaB
TPOTU 3a0BOJICHHSI KJIOIIOTaHHSI.

BuciyxaBilin MOSICHEHHST MPeACTaBHUKIB, CyI MPUKIIOB J0 BUC-
HOBKY NP0 3aJ0BOJIEHHSI KJIOMOTAaHHS PO BUTpeOyBaHHS A0Ka3iB,
OCKiJIbKM BiAmnoBigHo mo Bumor cT. 137 LIIK Ykpainu y Bumaakax,
KOJIY IIIOAO0 OTPMMAaHHS JOKa3iB y CTOPIH Ta iHIIMX Oci0, sKi OepyTb
y4acTh Y CIIpaBi, € CKJIAAHOCTI, CyA 3a iX KJIOMOTaHHSIM 3000B’sI3aHUI
BUTPeOYBAaTH TaKi JOKAa3H.

B 3amoBosieHHI KJIOMOTaHHS MPO MPU3HAYEHHS eKCIEPTU3U CYI
BiIMOBUB, OCKiJIbKM MPEIMETOM JOCIiIKEHHsI eKCIIePTU3H, SIKY Mpo-
CUB TMPU3HAYUTU MpPelCTaBHUK IO3MBaya, € OPUTiHAJ 3asiBU MPO BU-
nauy rotiBku Ne 2213 Bim 29.11.2015 poky, sika Oyna BiICyTHSI B Ma-
Tepiajax CIpaBM.

! Yxeana JIninpoBcbkoro paiionHoro cyay M. Kuesa Bim 31.05.2017 poky y cripaBi
Ne 755/2583/17. URL: http://www.reyestr.court.gov.ua/Review/66859549; Vxeanra
I3mainbschKoro MicekpaitoHHoro cynmy Onecbkoi o6uacTi Bin 16 ciunsg 2017 poky y
crnpasi Ne 500/3598/16-11. URL: http://www.reyestr.court.gov.ua/Review/64085105.
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OTXe Ha JaHOMY eTalli CyIOBOTO PO3IJISIAY, HA OIYMKY Cydy, Mpu-
3HA4YEHHS II0 CIIPaBi ITOYEPKO3HABYOI €KCIIEPTU3U OyJIO mepemdac-
HUM 3aXOJIOM.

B pe3omrotuBHiN YacTuHI yxBaiau cyn yxBaauB kjornoraHHs OCO-
BA 1 nipo BUTpeOyBaHHS 10Ka3iB — 3a0BOJbHUTH, a B 3aJ0BOJIEHHI
kionotaHHsgd OCODBA_1 npo npu3HadyeHHs MOYepPKO3HABYOI eKCIep-
TU3U — BimMOBUTH'.

OOOB’SI30K Cyldy BUpIlllyBaTU KOXHE KJIOMOTAHHSI CaMOCTilHOMO
yxBajioto nipsimo B HopMax LIITK Ykpainu He mependaueHo, ajie BU-
IUIMBAE 3 ix 3MicTy. Tak, BiIMOBiTHO MO ITOJIOKEHB II. 22 TTOCTAaHOBU
IMnenymy BepxoBroro Cyny Ykpainu Bim 12.06.2009 poky Ne 2 «IIpo
3aCTOCYBaHHS HOPM LIMBIJIBHOTO TPOILIECYATbHOTO 3aKOHOIAaBCTBA
MPU PO3MJISIAi CIIpaB y Cyii MepIIol iHCTaHIIil» KJIOMOTaHHS OcCi0, sKi
OepyTh yyacTh Yy CIIpaBi, 3 MUTaHb, MOB’SI3aHUX 3 PO3MJISLIOM CIIpa-
BU, CyJ BUpilllye HeraiiHo. BinkiageHHs BUpilIeHHSI KJIOIOTaHb He
momyckaeTbes. OTxXe y 3B’3Ky 3 TMM, IO IIpoliecyaibHa (opma
MPOBEeHHS CYIOBOTO 3acifaHHs He Iepeadayae MOXJIMBOCTI OJHO-
YaCHOI'O 3asIBJICHHS KiJIbKOX KJIOIOTaHb (0COOJMBO pPi3HMMHU ydac-
HUKaMU TIpoliecy), BUIEBKa3aHi il cyny (BUpilIEeHHS OBOX KJIOIO-
TaHb: MO3MBaya Ta BiAIIOBiZaYa OMHIEIO YXBajOlO) CIII BBaxKaTu He-
IIPaBOMipHUMMU.

Pe3osnioTBHA YyacTUHA B TE€KCTi YXBaIW BiIAiISETHCS Bill MOTH-
BYBaJIbHOI CJIOBOM «yXBaJIuB». B pe30JIIOTUBHIl YacTUHI yXBaJlu Mae€
OyTHU 3a3Hay€HO: BUCHOBOK CYAY; CTPOK i MOPSIIOK HaOpaHHsS yXBa-
JIOIO 3aKOHHOI CUJIA Ta 1l OCKap>XEHHSI.

®opMyITIOBaHHS BUCHOBKY CYIy 3 OCHOBHOTO ITUTaHHS, IO BU-
PIlIIYETHCS YXBAJIOIO, 3aJIEXKUTh BiJl CYTi LIbOrO MUTaHHS. SKIIO yXBa-
Jla TOCTAaHOBJISIETbCS CYJOM 3a HacjiZKaMu PO3TJISAy KJIOMOTaHHS
y4yacHUKa CIIpaBM, B PE30JIIOTUBHIN 4YacTHMHI yXBaiu O0OB’I3KOBO
3a3HAYAETHCS, YU 3a0BOJIEHE CYAOM KJIOMOTaHHS, Y4 y HOro 3a-
JIOBOJIEHHI BiIMOBJIEHO. Y BUMNAIKYy 33J0BOJICHHS KJIOMOTAHHS CYI
Ma€ 3a3HAYMWTH, SKi caMe il HeoOXiTHO BYMHUTH IS peanisailii
yXBaJiu (BUKJMKATU Ta IOMUTATU B SIKOCTi CBilKa TMeBHY 0co0y, BU-
TpeOyBaTH MMCHMOBI JOKa3W, MPU3HAYNUTH €KCIIepTH3y ToIo). Pop-
MYJIIOBaHHSI PE30JIOTUBHOI YAaCTUHU Ma€ OyTM TOYHUM Ta MiCTUTHU

! Yxeana TonociiBcbkoro paiionHoro cyny micra Kuesa Bim 24.01.2017 poky
y cmpaBi Ne752/12219/16-u. URL: http://www.reyestr.court.gov.ua/Revi-
ew/64244886.
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BCIO IIOBHOTY iH(opMallii, HeoOXigHOI IIg BUMHEHHS BimImoBimHOI
MpoleCcyalbHOI Adii.

Ak BXxe Oylo 3a3HaYeHO, MpollecyalbHUI 3aKOH BUMarae, o6
B PE30JIIOTMBHIN YaCTWMHiI yXBaJIM 3a3HAYaBCS MOPSIOK OCKaApXKEHHS
yxBanu. JlaHi TOJ0XEHHS yXBajld MalOTh BUKIIOUHO iH(OpMaTUBHUM
XapakTep Ta IpU3HAuYeHi JJIs O3HAMOMJICHHSI YYaCHUKIB Mpoliecy 3
MOPSIIKOM OCKapXeHHs yxBaiu. fAK Bimomo, BCi yxBajau cymy nep-
1101 iHCTaHIIil CTOCOBHO TIOPSIAKY iX amessiiifHOTO OCKapXKeHHS I0-
JIJISTIOTBCS HA JIBi TPYMU: YXBaJIM, Ha SIKi MOXYTb OyTH MOJAaHi cKapru
OKpeMO Bijl pillleHHS Cydy, Ta yXBajid, 1110 He MiAISIraloTh OCKapXKeH-
HIO OKPEMO Bij pillleHHS cydy (a OTXKe OCKapxKyIOThCS pa3oM 3 pi-
LIEHHSIM Ccyay). 3a3HaueHe, 0e3yMOBHO, BIUIMBA€E Ha (DOPMYJIIOBAHHS
MOPSIIKY OCKapXKEeHHSI B PE30JIIOTMBHINM YaCTUHI TEKCTY YXBaJlu.

OcCKiIbKY MOPSITOK amesIiiiHOro OCKapKeHHs BCiX yxBaJj, Ha SIKi
MOXYTb OyTH TIOJaHi CKapru OKpeMoO Bid pilllIeHHS cyay, OJHAKOBUIA,
CyIM, SIK TIpaBUJIO, BUPOOJISIIOTh YHiBepcajbHe (DOPMYJIIOBAHHS T10-
PSIIKY OCKapXKEeHHSI TaKMX yXBaJl i BKJIIOYAIOTh MO0 10 TEKCTY KOX-
HOI BinMmoBigHO1 yxBayiv. HaitGinbIl NpuiiHATHUM 3 OTJIsIIy Ha YMHHE
Ha MOMEHT TOCTaHOBJIEHHS YXBajid MpoliecyalbHe 3aKOHOIABCTBO,
BOaYaeThC Take (DOPMYJIIOBAHHS ITOPSAKY aIleSIilfHOTO OCKapKeH-
Hs yXBajl, Ha sSKi MOXYTh OyTH MOAaHi CKapru OKpeMoO Bim pillleH-
HS cyly: «YXBaja MOXe OYyTM OCKapkeHa B alessIiiiHOMY MHOPSIIKY
LIJISIXOM TToAiadi MPOTITOM MATHAAUSTH AHIB 3 JHS ii MPOTOJOLIEHHS
Oe3rocepeHbO 0 anesiiiiHoro cyay OmechKoi 00macTi amessiiii-
HoOi cKapru»'. BkasaHy iHdopMallito TIpo TOpSIIOK OCKapXKeHHS yXBa-
JIM MOXHa BBaxkaTu TMOBHO0. B Hiil 3a3HayaeTbcs, 10 SIKOTO Cydy MO-
JIAEThCSI CKapra, CTPOK OCKap>XKeHHS Ta TMOpPsSA0K OOYMCIEHHS 1IbOTO
ctpoky. HeoOxigHo BpaxoByBaTHu, 110 3a 4YMHHOW0O pemakiieio IIIK
VYKpaiHu CTpoK amessLiiHOrO OCKapKeHHS yXBalu cKiaamae 15 mHiB,
3MiHMBCS TIOPSIIOK MOro oOYMCIIEHHSI, a caMa ameJisiliiiHa ckapra
MOJAETHCS Oe3M0oCepeIHbO 10 CYAY alesIsILiiiHOI iHCTaHILl.

Ao yxBaja migisrae amneiassuifHoMy OCKapKeHHIO JIMIIE pa3oM
i3 pillIEHHSIM, TO B PE30JIOTMBHI YaCTMHI caMe TakK i Ma€ 3a3Hayda-
TUCh, @ He BKa3yBaTHUCS, 1110 yXBajla B3arajli He MiAJisira€ OCKapXKeH-
H1o. [IpaBuabHUM BOAYa€ThCS, HANPUKIIAI, HACTyIIHE (POPMYITIOBaH-

! Vxeanra CyBopOBCHKOTO paiioHHOTo cyny M. Omecu Bin 29 ciuns 2018 p. y cripa-
Bi No 523/14260/17. URL: http://www.reyestr.court.gov.ua/Review,/71841370.
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HS: «YXBajla OKPEMO Bill pillleHHS CyIy He INUISITa€E OCKapKeHHIO»'.
AGO OiNbIII PO3TOPHYTO: «YXBajla OCKap>KEHHIO OKPEeMO Bill pillleHHS
He mimsrae, 3anepeyeHHs Ha Hei Moxe OyTu BKJIIOYEHO A0 aress-
LIITHOI CKapry Ha pillleHHs Cyay»2.

BinnosigHo go 1. 8 4. 1 ct. 353 IIIK VYkpaiHu yxBajia mpo Bi-
KPUTTS TIPOBAKEHHS y CIPaBi MiIJIITa€ OCKapXeHHIO JIUIIE Yy BU-
MaakKy BiIKPUTTS MPOBAIXXEHHS y CMpaBi 3 HEAOTPUMAHHSM TpPaBUJ
MiICYTHOCTI, 110 000B’SI3KOBO Ma€ OYTH BigoOpaxkeHO y PEe30JIIOTUB-
Hili YaCTMHI Takol yXBajd, HalpUKJIAl, HACTYITHUM YMHOM: «YXBaja
MOXe OyTH OCKapKeHa JIMIIEe II0A0 TMOpYIIeHHs MpaBWI IMiACYyIHO-
CTi B ameJsILiiHOMY IOPSAKY IIJISIXOM MOMAHHS alleIsIiitHOI cKap-
ru Oe3rocepeaHbO 10 alesaliiiHoro cyny OmechbKoi 00acTi IpoTs-
roM IISITHAAUSTU AHIB 3 OHS 1 cKilageHHs. B iHImiii yacTuHi yxBana
OCKapXKEHHIO HE IIiIIsrae»s.

I1po yac HabpaHHS yXBajoOl0 3aKOHHOI CWJIM O0OB’SI3KOBO 3a3Ha-
Ya€ETbCS B TEKCTi PE30JIOTMBHOI YaCTMHU CYIOBOI yXBaju y pa3i BU-
Jayvi ii Komii yyacHUKY Tpoliecy JUIsl Tpel sSIBIeHHST 10 BUKOHAHHSI.

B okpeMux Bumagkax npoliecyalbHUI 3aKOH YiTKO BU3HAuae, 10
caMe Ma€ OyTM 3a3HaUY€HO B TEKCTi CyIOBO1 YXBaJIM BiITOBIIHOTO BUIY.
Tak, BimmosimHo 10 4. 2 cT. 187 LIIIK Ykpainu B yxBaji IIpo BiIKpUTTS
MPOBAIXXEHHS y CIpaBi 3a3HavyaloThecs: 1) HaliMEeHYBaHHS Cymy, Ipi3-
BUIILIE Ta iHillianW Cymui, SIKMM BiIKpWB MPOBaIXKE€HHS y CIIpaBi, HO-
Mep crpaBu; 2) HaliMeHyBaHHSI ()il IOpUAUYHUX Oci®) abo iMm’s (TIpi3-
BUIIE, iM’g Ta IO 0AaThbKOBI 3a MOro HasBHOCTI I (Pi3MYHUX OCiO)
CTOpiH, iX MiClIe3HAXOMKEeHHs (1Sl IOpUANIHUX 0Ci0) abo Miclie mpo-
XKUBaHHS (151 (bi3M4HUX 0cCi0); 3) mpenMeT Ta MilcTaBU MO30BY; 4) 3a
SIKUMU TIpaBUJIaMU TTO30BHOTO TMPOBAIXEHHS (3arajJbHOTO YU CIpPO-
IIEHOro) Oyme po3IsimaTHCS CIIpaBa; 5) AaTa, Jac i Miclie IiaroToBYo-
r0 3aciZaHHs, SIKIIO CIIpaBa Oyde po3IJIsiIaTHCS B IOPSIKY 3arajJbHOro
IMO30BHOIO MPOBAIKEHHS; 6) maTa, Jac i Miclie TTPOBEIEHHS CYI0BOIO
3acimaHHs 1 PO3IJIsiAY CIPaBU IO CYTi, SIKIIO CrpaBa Oyne po3risina-
TUCS B TIOPSIAKY CITPOILIEHOTO MO30BHOTO MPOBAKEHHS 3 TTOBiAOMIIEH-

! Yxeana CyBopoBCHKOro paitoHHOTO cymy M. Omecu Bin 16 6epesnst 2017 p. y cripa-
Bi Ne 523/17791/16-u. URL: http://www.reyestr.court.gov.ua/Review/65421627.

2 Vxeana Kuiscokoro paitonHoro cymy M. Omecu Bim 10.01.2018 poky y crpasi
Ne 520/15891/16-u. URL: http://www.reyestr.court.gov.ua/Review/71517474.

3 Yxeana Kinilickkoro paiioHHoro cyay Omecbkoi obiacti Bim 3 OepesHs
2018 poky y cmpaBi Ne 502/179/18. URL: http://www.reyestr.court.gov.ua/Re-
view/72600368.
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HSIM (BUKJIMKOM) CTOPiH; 7) pe3yabTaT BUPIILIEHHS 3asiB i KJIOMOTaHb
MMo3uBava, 110 HANIMIIIM pa3oM i3 MO30BHOIO 3asBOIO, SKIIO iX BU-
pillieHHS1 He TOTpedye BUKIIMKY CTOPiH; 8) CTPOK MJisl MOJAaHHS Bil-
MOBigayeM BiA3MBY Ha M030B; 9) CTPOKM I MOAAHHS BiAMNOBiAi Ha
BiJI3UB Ta 3allepeyeHb, SIKIIO CpaBa Oyne po3MisSaaTvucs 3a MpaBUJiaMu
CIPOILIEHOIO MO30BHOIO MpoBaIKeHH:; 10) CTpoK HamaHHS MOSICHEHb
TpeTiMM ocobaMM, SIKMX OyJI0 3aJlydeHO TPH BiIKPUTTI MPOBaIKEHHS
y crpasi; 11) Be6-aapeca cTopiHKM Ha odiliiiHOMy BeO-TopTaji cy-
JIOBOI Biaau YKpaiHW B MepexXi IHTepHeT, 3a SIKOI0 YYaCHUKHW CIIpaBU
MOXYTb OTpUMaTH iH(OpMallilo 1100 CIIpaBU, IO POIIJISAAETHCS.

BimmosigHo mo 4.2 ct. 87 HIIK VYkpainu B yxBaji IIpo cymoBe
JOPYYE€HHSI KOPOTKO BUKJIAJAETLCS CYTh CIIPaBU, IO PO3IISIIAETHCS,
3a3HAYaIOThCsI 0COOU, sIKi OepyThb y Hill y4acTb, OOCTaBMHH, IO ITif-
JISITaloTh 3’SICYBaHHIO, MOKa3W, SIKi MOBUHEH 3i0paTH Cyid, 110 BUKO-
HY€ JTOPYYECHHs, 30KpeMa IepeliK MUTaHb, MOCTAaBICHUX YYaCHUKAMM
CIIpaBM Ta CYIOM CBiIKY.

BinnosigHo mo 4.u. 1, 2 ct. 104 LITTK Ykpainu B yxBaji npo npu-
3HAYEHHSI eKCIepTHU3U 3a3HAa4YaloThCs: MiICTaBU MPOBEAECHHS eKCIep-
TU3HU, IUTAHHS, 3 SIKUX €KCIIEPT Ma€ HamaTu Cydy BHCHOBOK, OCOOY
(oci0), sIKiit mOpy4eHO MPOBEASCHHS €KCIEPTU3H, MEPEIiK MaTepialis,
110 HAJaloThCd IS MOCIIIKEHHS, Ta iHII JaHi, SIKi MaroTh 3HAYCH-
HS JJISI TIPOBEIECHHS eKCIEpPTU3U. SAKIIOo cyn mopydae MpoBedeHHS
€KCIIEPTU3U KiJIbKOM €KCIlepTaM YM €KCIIEPTHUM YyCTaHOBaM, Cyia B
yXBaJjli TIpU3HAYa€ IMPOBITHOIO eKCIepTa ado eKCIIEPTHY YCTaHOBY.

BigmosigHo mo 4.4. 7, 8 ct. 153 HIIK Ykpainu B yxBaji mpo 3a-
Oe3nedYeHHsT MO30BY CYH 3a3Hauvae BHj 3a0e3leueHHs IMO30BY i Mif-
CTaBU MOTO OOpaHHSI Ta BUPIIIYE IMUTAHHS 3YCTPIiYHOIO 3a0e3ITeUeH-
Ha. Cyn MoXe TaKOX 3a3HAa4YMTU MOPSA0K BUKOHAHHS YXBaIU IIPO
3a0e3IeuYeHHs IM030BY. SIKIII0 Ha MOMEHT ITOCTAHOBJIEHHSI YXBaJIU PO
apellT cyaHa I030B IT0 CYTi MOPCHKOI BUMOTHU OO OCOOM, SIKa € Bil-
MOBiTaTbHOIO 32 MOPCHKOIO BUMOIOIO, HE IOJaHMWM, B yXBaJli Mpo
apellT CyAHa CyJ 3a3Haya€ CTPOK, MPOTSITOM SIKOro ocoba, sika Io-
Jlajia 3asiBy Mpo apelT MOPCHKOTo CyaHa, 3000B’s3aHa MoAaTu TaKuii
I030B Ta HAIATW BIAIIOBiTHE ITiITBEPIKEHHS CYIY.

BimmoBimHo mo 4. 1 ct. 200 LIITK Vkpainm y migroroBuomy 3aci-
JaHHI CyI IMOCTAaHOBISIE yXBany (yxBajyd) MpO MPOLIECYalbHi Aii, IO
HEOOXiIHO BUMHUTHU [0 3aKiHUE€HHS IiATOTOBYOTO IIPOBAIXEHHS Ta
MOYaTKy CYAOBOIO PO3IJISAY CIpaBHU IO CYTI.
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Hopmu ct. 220 LIITK YkpaiHu BHM3HAuamOTh 3MiCT OKPEMUX IOJIO-
>K€Hb, 1110 MalOTh MICTUTUCSI B yXBaji MPO y4acTb OCOOU y CYIOBOMY
3aCiJaHHi B peXMMi BileOKOH(pEpeHIii.

Axio yxBajia Ma€e CuUy BMKOHABYOIO JOKYMEHTA i Mimyisirae BU-
KOHaHHIO 3a MpaBUJaMU, BCTAHOBJIEHUMMU IS BUKOHAHHSI CYyJOBUX
pillieHb, Taka yxBaJla 0(OPMIIIOEThCI 3 ypaxXyBaHHSIM BUMOI, BCTa-
HoBieHux 3akoHoM Ykpainu Bim 02.06.2016 poky Ne 1404-VIII «IIpo
BUKOHaBYe MpoBamxeHHs». Lle o3Havae, 110 B Hiil Mae OyTH 3a3Ha-
YeHO BClO iHdopmallilo, sIKy TTOBUHEH MiCTUTH BUKOHABUYMM JOKY-
MEHT BiIIOBIiZHO OO MOJIOXEHb CT. 4 BKa3aHOTO 3aKOHY:

1) Ha3Ba i maTa Bumadi JOKyMEHTa, HaiiMEHYBaHHSI OpTaHy, IIpi3BU-
1e, iM’s1, Mo 0aThbKOBI Ta IOcafa I0CamoBOi 0COOM, sIKa MOro BHIAJa;

2) nata NMPUUAHSTTS i HOMEp pillleHHs, 3TiIHO 3 SKWM BMIAHO NO-
KYMEHT;

3) moBHe HaliMeHYBaHHSI (IJIs IOPUAMYHUX OCi0) abo Mpi3Bulle,
iM’s Ta, 3a HasIBHOCTI, MO 6aTbKOBI (17151 (pi3MUHUX OCi0) cTsryBaya Ta
0OpXKHUKA, iX Miclle3HAXOMKEeHHsT (ISl IOPUAMYHMX 0cib) abo ampe-
ca Micusl MpoXUBaHHS 4u TiepeOyBaHHS (I ¢isuuHUX 0cib), AaTa
HapOmXeHHsI OOpxXKHMKA — (Pi3MYHOI 0coou;

4) imeHTUdiKaLiiHUA KOA IOPUAMYHOI ocoObu B €muMHOMY Oep-
KaBHOMY PEECTpPi IOPUANYHUX OCi0, (i3MUYHUX OCi0O — MiANpUEMIIIB
Ta TPOMaJChKUX (OpMyBaHb CTATyBadya Ta OOpKHMKA (/I IOpUAAY-
HUX OCi0 — 3a HasIBHOCTI); peecTpaliiiHuii HoMep 00JiKOBOI KapT-
KU TJIaTHUKA MOJATKiB abo cepist Ta HoMep nacrnopTa (Ij1s1 (GizsuaHux
0ci0, sKi 4epe3 CBOi peJliriiiHi TTepeKOHAaHHS B YCTAHOBJIEHOMY MO-
PSIIKY BiIMOBUJIMCS Bill TIPUAHSITTS peECTpalliiHOro HoMmepa 00J1iKo-
BOI KapTKM IUIaTHWKA ITOHATKIB Ta ITOBiIOMWIM IIPO 1€ BiINOBiIHWIA
KOHTPOJIIOIOYMI OpraH i MaioTh BiIMIiTKY B IIaCIIOPTi) OOpxKHMKA (IJIst
Gi3MYHMUX OCi0 — IJIaTHUKIB MOAATKIB);

5) pe30yIOTHBHA YacTHMHA PillleHHd, 10 Iepeadadyae 3axoau IpU-
MYCOBOTO BUKOHAHHS PillIEHb;

6) mata HaGpaHHS DPillIeHHSM 3aKOHHOI CHJIK (KpiM pillleHb, 10
MiaJIsraloTh HeraliHoMy BUKOHAHHIO);

7) CTPOK TIpenm’ sIBJICHHS pillleHHST 10 BUKOHAHHS'.

! Andponos I. B. 3MiCT CyI0BOI yXBaju SIK OKPEMOTI'O IIPOLIECYATHbHOTO JOKYMEH-
Ta B LIMBiIbHOMY Mpolieci // Jurnalul juridic national: teorie si practica. 2017.
Ne 5. C. 85—89.
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3.3. AHani3 KoHUen1ii 3aKOHHOI CUJIM CyJ0BOi yXBaJau

ITutaHHS NPO 3aKOHHY CUJTY CYJIOBUX yXBaJl MA€ He JIUIIE CyTO Te-
OpeTuYHe, a i iCTOTHEe MpaKTUYHe 3HaueHHs. Tak, HampuKiamd, SIKIIO
yxBaja IMijisira€ NMpMMyCOBOMY BUKOHAHHIO (HANpUKJIaa, YXBajlu Mpo
3a0e3IIeYeHHs II030BY), TO IO Hel Ipeld’ SIBISIIOThCS HE JIUIIE BUMOTH
SIK IO MPOLIECYaJbHOIO aKTa, a # BUMOTM 10 BUKOHABUOTO JOKYMEH-
Ta, 3aKpimieHi B 3akoHi Ykpainu «[Ipo BUKOHaBYEe MPOBAIKCHHSI».
BigmnosinHo g0 1. 6 4. 1 cT. 4 BKazaHOro 3aKOHY y BUKOHABYOMY JIO-
KYMEHTi 3a3HayaeThCd JaTa HaOpaHHS pillIeHHSIM 3aKOHHOI CHUJIM
(KpiM pillleHb, 110 MiAJISIraloTh HEraliHOMY BMKOHAHHIO).

3aKkoHOAaBellb HEOTHOPA30BO 3raaye Mpo 3aKOHHY CUIIY YXBaJl Cy.y,
0COOJIMBO YXBaJl CYIiB BUILECTOSIIMX (amessiiiiHOl Ta KacaliliHoi) iH-
ctaHmiif. Bxxe y ct. 14 HITK YPCP 1963 poky 3a3Hauajnocs po HabpaH-
Hs yxBajiolo 3akKoHHOI cuiu. ITomoxenns cr. 210 LIIK VYkpainu 2004
POKY BUMarajy Bil Cydy 3a3HavyaTu B PE30JIOTHBHINM YaCTUHI yXBalu
CTPOK i MOPSIIOK HaOpaHHS yXBajol 3aKOHHOI cwii. BogHoyac HOpMU,
sIKa BCTAHOBJIIOBaJIa O 1Ieii caMUii CTPOK i TTOPSIIOK HaOpaHHST yXBaJIolO
3akoHHoI cwmm, HHITK Ykpainu 2004 poky He mictuB. Yunnwuit LHHITK
Ykpainu (cT. 261) 3aKpirurioe MOpsTIOK HaOpaHHS CYTOBUMHM yXBaJlaMU
3aKOHHOI CUJIM, OITHAK HOPMHU BKAa3aHOi CTaTTi HE € NTOCKOHAJIUMMU.

Bxe cepen mopeBOIOLIAHUX MPOLIECYANCTIB HE OyJIO OOHOCTali-
HOCTI Y IyMIIi PO HASBHICTh UM BiICYTHICTh BJIACTUBOCTiI 3aKOHHOI
cunu y cynoBux yxBai. Tak, €. O. HedenbeB 3a3HauaB, 110 3aKOHHOI
CUJIM MOXYTb HaOMpaTu Julle pillIeHHS CYdy, a He OKpeMi yxXBajlu
Yy PO3IOPSIKEHHS, OCKIIbKM JIMIIE PIlIEHHSIMM CIIip BUPILIYETHCSI
M0 CyTi, a BIAMOBIOHO, JIMIIIE HAMU PETyJIIOI0ThCS MaTepiajibHi Mpa-
BoBimHOcmHHU'. Ha nymKy x €. B. BacbKOBCBEKOTO, TIpeCiuHi yxBaH,
SIKUMM 3aKiHYYEThCS PO3TJISAN LUBLIbHOI cripaBu (Mpo 3aJMIIEHHS
Mo30By 0€3 pOo3IJIsiay, PO 3aKPUTTS MPOBAIXKEHHS y CIpaBi), TaKoX
HaOupalTh 3aKOHHOI CWJIM Ha THX CaMMX YMOBAax, IO i pillleHHS.

Bxazanuii HayKOBMIA cHip IOB’sS3aHUI 3 HEOAHO3HAYHICTIO ITif-
XOMiB 10 PO3YMiHHSI CYTHOCTI 3aKOHHOI CWJM cymoBoro akrta. Ha-
YKOBIIi, III0 HE BM3HaBaJM 3a yXBaJaMM MOXJIMBOCTI HaOpaHHS 3a-
KOHHOI CWJIY, BUXOIWIM 3 PO3YMiHHS 3aKOHHOI CUJIU K (OpMaIbHOI
ictuHu. BimoMmii BUCJiB pUMCBHKUMX IOPUCTIB res iudicata pro veritate

! Hegheoves E. A. TpaxkmaHckiit mponiecch. Mocksa, 1900. C. 312.

2 Bacvkosckuii E. B. YueGHUK TpaxmaHCKoro mpouecca. Mocksa, 1917. C. 353.
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accipitur (cymoBe pillieHHSI IpUIIMA€EThCS 3a iCTMHY) MOKJIagaBcsl B
OCHOBY PO3yMiHHSI 3aKOHHO1 CUJIM CYIOBOTO DillleHHS SIK OCTaTOoY-
HOI'0 BHUPIIIIEHHSI CIIOPY, YCYHEHHS CIIipHOCTI Ta HamgaHHS BU3Hade-
HOCTi MaTepiaJbHUM IIpaBOBIIHOCMHAM MiX CTOpOHaMU. 3BUYAIHO,
CYyJIOBUM yXBajlaM Taka Jisi HE BJIacTHMBA, OCKIJIbKM BOHU TMPU3HAYEHI
JUJIST BUPILIEHHS MOTOYHUX IPOLECYaJbHUX IUTaHb, 1110 BUHUKAIOTh
Yy XOHdi po3risiay cripaBu. HaBiTh 3aKJII0YHI yXBajiv, 3aKiHYYIOUM CY-
JIOBUIA PO3IJISI CMIPaBU, HE BUPILIYIOTh MaTepialbHO-TTPABOBOTO CIO-
Dy, a OTXe, He MaloTh BJIACTUBOCTI res iudicata.

Haii6inbin mocaigoBHO KOHIEMIIiI0 HaliJIeHHS 3aKOHHOIO CHUJIOI
yxBaj cyay Bincrowe O. [IlumaHoBuy. Ha ii nymMKy, HeoOXinHiCTbh Ha-
JIaHHS 3aKOHHOI CWJIM yXBajlaM CYAy IIepIIOi iHCTaHIIil ITOSICHIOETHCS
TaKMMHU OOCTaBMHAMM: yXBaja Cydy Meplloi iHCTaHIil BUpILIyE HU3-
Ky IUTaHb, 1 1Ie BUPILIEHHSI HEOOXiaHe IS 3AiACHEHHST MpaBOCYIId,
IJIST TOTpMMaHHS 3akKoHHOCTi. Cyn B yxBaJli, IK i B CyJOBOMY pi-
IIEHHi, agpecye Haka3 MEBHOMY KOJYy OCi0 i3 METOI BU3HAUUTHU IX
MOBEIIHKY (HAIIpUKJAA, 3OiCHATH a00 yTpUMAaTHUCS Bi 3MiMICHEHHS
TUX YW iHIOUX OiiA). SKimo XX el Haka3 cydy He HamiIATU 3aKOH-
HOIO CHJIOIO, TO aBTOPUTET CYIdy IIePeTBOPUBCSI O Ha MOPOXKHIiil 3BYK
i 30iliCHEHHS MpaBoOCyAls CTajo O MPAaKTUYHO HEMOXJIWBUM; yXBa-
Jia cyly Meplloi iHCTaHIlii 3aKOHHa, TOOTO BOHA BiAIOBiJa€ BUMOraM
3aKOHHOCTi. 3aKOHHICTh YXBaJ, SIK i CYyJOBUX pillleHb, MOJSITa€E B Cy-
BOPOMY ¥ HEYXWJIILHOMY 3aCTOCYBaHHi 3aKOHY 3TiTHO 3 OTO 3MiCTOM
i MeToro!. SIK aKT 3aCTOCYBaHHSI 3aKOHY CyIOBa yXBajla € BUMOTOIO
3aKOHY LIOAO TUX YMOB i MUTaHb, IJis BUPILIEHHS SKWUX BOHA IO-
CTAHOBJISIETBCS; Y CYAOBUX yXBajlax, Y SIKMX CyI BMKJIaJa€ KOHKPETHi
00CTaBUHM CIpaBH, MiAAa€ iX aHaJli3y Ta BUCIIOBJIIOE CBOE CYIKEH-
HS BiIHOCHO KOHKPETHHUX IIPaBOBIZHOCHH 0Ci0, sIKi OepyTh y4acTb Y
crpaBi, MiCTUTBCSI 00’€KTUBHA iCTUHA; CYIOBi yXBaJlu CIIPSIMOBaHI Ha
3MIilIHEHHSI 3aKOHHOCTI Ta IPaBOMOPSIIKY.

Takum yMHOM, 3aKOHHA CUJia yXBaj Cyay Ieplloi iHCTaHIIii, 3a-
3Havae O. [llumMaHOBUY, TTOPOMXKYETHCS B MPUHLIUITT TUMU X oOcCTa-
BMHAMM, IO i 3aKOHHA CHJIA CYIOBUX PillleHB’.

! I'ypeuu M. A. PelleHrie COBETCKOIO Cyla B MCKOBOM IIpOM3BOACTBE. MOCKBa,
1955. C.51.

2 [lumanosuu O. 10 IUTaHHS PO 3aKOHHY CIJIY YXBaJl CyAy ITEPILOI iHCTaHIIl
B UMBiIBHOMY mnpolueci Ykpainu // [linnmpueMHULITBO, rocnofapcTBo i MpaBo.
2005. Ne 3. C. 112—-113.
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BTiM 3 mpuBOMy JaHOI TOYKM 30py € AesKi 3arepeyeHHs. Hass-
HIiCTb y CyHIOBili yxBajii eJleMeHTa Hakasy, TOOTO 00OB’SI3KOBOi CHUIIN
IJIsI TUX 0Ci0, Ha KOro BOHA CIIpSIMOBaHA, I1lI¢ HE CBITYMUTH IIPO Ha-
SIBHICTh y Hel 3aKOoHHOI cmin. O00B’sI3KOBa cujla, HEOOXigHICTh Mif-
KOPSITUCST MOTO MpUITMUcaM — 1€ O3HAKU OYIb-SIKOTO BJIATHOTO aKTa,
HaBiTh TOrO, 110 HE Ma€ 3aKOHHOI CWIM (ITOCTAaHOBA CJIiAYOro, Mpo-
Kypopa, pillleHHsI OpraHy MiCIIEBOTO CaMOBPSIYyBaHHSI TOIIO).

Taxkox He MoXHa 3MilllyBaTh 3aKOHHY CWJIy pillleHHs (yXBajiu) Ta
oro 3akoHHicTh. lle xoua if B3aEMOIIOB’sI3aHi, OJHAK BCE X TaKH
pi3Hi XapaKTepUCTUKU CYIOBUX aKTiB, SIKi He MalOTh HEBiIBOPOTHO
CJIiTyBaTU OfHA 3a OAHOI0. TOOTO 3aKOHHICTh HE 3aBXIU ITOPOIKYE
3aKOHHY CUJIY, a € JIMIIE OJHI€I0 3 YMOB ii HaCTaHHS B MPaBoOBill nep-
>kaBi. [HKoJIM HaBiTh HE3aKOHHE CYIOBE pillleHHSI HAa0Upae 3aKOHHOI
CWJIH, SIKIIIO BOHO HE OCKpaxKyBaJloCs, B TOW 4Yac K, HalpuKiaml, BU-
KOHABYMI HAIIMC HOTapiyca, HaBiTh TOM, 110 LIJIKOBUTO BiAIIOBiZae
3aKOHY, 3aKOHHOI CUJIM He Habupae, OCKiJlbKM BOHA MOMYy He Bja-
CTHBA 3a IOPUAUYHOIO MPUPOJOIO 1IOTO aKTa.

IIo X 10 cpsIMOBAHOCTI CyIOBUX YXBaJl Ha 3MILITHEHHS 3aKOHHO-
CTi Ta MPaBOIOPSIKY, TO L€l KpUTEPiil TAaKOX HABPSJ YU MOXE CBill-
YUTU TIPO IX 3aKOHHY CHIILY.

[IpuOiYHNKY HaAiNEHHS YXBaJM 3aKOHHOKIO CUJIOK HAMOJSTraloTh
Ha TOMY, IO YXBajlyd HaOyBalOTh TaKUX CAMUX BJIACTUBOCTEH, 110 ¢
pillIeHHs, a TOMY 3a HMMM TaKOX MOXHa BU3HATWU 3aKOHHY CUJY.
Hanpuximan, O. B. Jlem’ssHoBa 3a3Hadae, 110 IJII CYTHOCTI 3aKOHHOIL
CUJIM yXBaJl MOXYTb OYyTH MpUAATHI TaKi XapaKTepPUCTUKHU, SIK MOKIIH -
BiCTh 3BEpHEHHS 1O BMKOHAHHS, HE3MIHHICTh i HECIIPOCTOBHICTH'.

3 mpuBoAy LILOTO AOPEYHO HaBecTu TOouky 30py T. B. CaxHoBoi.
Ax ctBepakye T. B. CaxHoBa, 3aKOHHiWl CuJi 3aBXIW MpUTaMaHHE
CMOJIyYEHHS ABOX CKJamoBux: res iudicata (BupillleHHsI CIIpaBU IO
CyTi) Ta AepKaBHOI BOJi (IIpaBO3aCcTOCYBaHHSI OPraHOM JI€p>KaBHOI
BJIaIM Y IEBHIiM MpoluecyadbHiil opmMi).

VxBanu cymy, 110 BUHOCSTBLCS B XO[i IIpolieCcyaabHOI HisIIBHOCTI
1 IKUMHU cHpaBa 1O CYTi HE BUPIIIYETHCS, OKPEMO Bill CyIOBOTO pi-
IIEHHs 3aKOHHOI CWJIM He HabupaioTh. OmHaK, OCKiJIbKM BOHU BU-

! llem’snoea O. B. BnacTMBOCTI 3aKOHHOI CHJIM yXBaJl Cydoy Mepiioi iHcTaHIii //
Yaconuc KwiBcbkoro yHiBepcutety mpasa. 2005. Ne 4. C. 177.
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HEeCeHi OpraHoM Jiep>KaBHOI BJaAy i € akTaMu 3aCTOCyBaHHS TpaBa,
iM TakKoOX BJIACTHMBi OOOB’SI3KOBIiCTh Ta peaii30BaHICTh'.

ToOTO HasIBHICTb JEIKUX BJIACTUBOCTE 3aKOHHOI CUJIW Y CYdOBOI
yXBaJIi HE MOXHA BBaXKaTW OE3yMOBHOIO O3HAKOIO TOTO, IO CyIOBa
yXBaJla HaJiJleHa 3aKOHHOIO cuiolo. HaBith Ti aBTOpM, sIKi ab0 I'pyH-
TYIOUKCh Ha TOMY, 1110 3aKOHOIaBelb OQilliiilHO BU3HAB 3aKOHHY CUIY
1 32 CyIOBUMM yXBajaMu, abo 4epe3 BlacHe I€PEKOHAHHS B IIbO-
MY BU3HAIOTh iCHYBaHHSI 3aKOHHOI CUJIM CYIOBOi yXBajikd, BCE OIHO
BKa3yloTb Ha ii oOMexXeHy Jil0 MOpPiBHSIHO 3 3aKOHHOIO CHJIOIO pi-
HIEHHS.

Jemo iHmmM € morisan Ha 1o npobiemy B. I1. CkobeneBa. Bin
TaKOX BHM3HA€ 3a yXBajaMU 3aKOHHY CUJIy, OJHAK He IIOB’SI3Yy€ Ha-
SIBHICTh 3aKOHHOI CHUJIM YXBaJl 3 HasIBHICTIO B Hel TaKHUX BJIaCTUBO-
cTeil, 1K 00OB’SI3KOBiCTb, peajli3oBaHiCTh Tolo. Ha AymMKy BYeHOTO,
3HAYEHHSI 3aKOHHOI CUJIM MOJISITa€ B TOMY, IO iCHYBaHHSI CYyJIOBOTO
aKTa, HaJiJIeHOTO ILi€I0 CUJIOID, BUKJIIOYAE MOXKJIMBICTH BUHECEHHS
BiAMOBITHOIO CYJOBOIO aKTa 3 TOTOXHOTO IMUTAHHS i, SIK HACJIIOK,
BUKJIIOYAE MOXJIMBICTb iCHYBaHHSI KOHKYPYIOUUX, TaKUX IO CyIe-
pedJaTh OJHE OJHOMY CYIOBUX ITOCTAHOB, TOOTO CYTHICTh 3aKOHHOI
cunu, Ha agymMky B.Il. CkoOeneBa, moisra€ y BUKIIOUHOCTI. Tomy
Ha BiAMIiHY Bif pillleHHS Cydy, 3aKOHHA cuja SIKOro BILIMBAa€ Ha Ma-
TepiaJbHi MPaBOBITHOCMHU CTOPiH, CyAOBa yxBaja, 110 Habpaia 3a-
KOHHOI cMId, 3a0e3Ieuye CTilKiCTh, 3aKpPillJIEHHSI Ta PO3BUTOK IPO-
IeCyaJIbHUX TPaBOBiTHOCHH®,

Bomnouac cam B. I1. CkoOeneB B iHIIil CBOi#l mpalii LiJIKOM cITpa-
BEUIMBO Bil3HAYMB, IO iHCTUTYT 3aKOHHOI CUJIM OYB BUKJIMKAHUI
IO KMTTS caMe IJIST 3aJ0BOJIEHHSI HaraJbHMX IIOTPeO MaTepialbHO-
npaBoBoi cdepu. Bcei iHmm wimi mocsaraloTbesl SIK pe3yabTaT OCHOB-
HOTO Mpu3HayeHHs*. 3aKOHHA CuIa pillleHHs Cyny — L€ BJIACTUBICTh
aKTa MpaBOCYIJIs, SIKa TO3BOJISIE oMY OyTH peryasaTopoM MaTepiaib-

" Caxnoea T. B. Kypc rpaxmaHCKOro Ipoliecca: TeOpeTHYecKre Hayalla i OCHOB-
Hble MHCTUTYTEI. Mocksa, 2008. C. 446—447.

2 Ba6cu/1be3 C. B. TpaxnmaHckuii mpouecc: Kypc Jekiuit. Xapbkon, 2010.
C. 496.

3 Ckobenes B. II. CylIHOCTb W 3aKOHHAs CUJIa ONpENEJeHUA cyaa MepBoil MH-
cranuu // IlpaBo u memokpatus: c6. Hayd. Tp. Munck, 2003. Bem. 14. URL:
http://elib.bsu.by/handle/123456789/21000.

4 Ckobenee B. II. TloHsaTrie U colepXaHUe 3aKOHHOM CHMIIBI CyIeOHOTO pelle-
Hug // TeHaeHUMU pa3BUTUS T'paxkAaHCKOTo MpolieccyaabHoro npasa Poccuu.
Cankr-IletepOypr, 2008. C. 464.
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HO-TIPaBOBUX BiTHOCWH CTOpiH (Malo4u Ha yBa3i iHIMBiAyaJlbHO-TIpa-
BOBE PEryJIIOBaHHS), TUX BiTHOCHH, III0 OYyJIU IIPEAMETOM CYIOBOTO
posrisiny. ToMy yxBasia Cydy SIK CyIOBUI aKT, SIKMi He BUpILIyE Ma-
TepiaIbHO-TIPABOBUIA CITip MO CYTi, HE € aKTOM IIPaBOCYIsI, HE MOXe
HabupaTu 3aKOHHOI CWJIY, X0o4a i, Oyay4u aKTOM CYIOBOI BJIaau, Mi-
CTUTH y cOOi BJIaJHI MPUMNUCH, a OTXKE HAOyBaE OKpPEeMUX pHC, Bia-
CTUBUX 3aKOHHI cuii cyaoBOro pimeHHs'.

B ropuanyHii JiTepaTypi COpaBeIIMBO HATOJOIIYEThCSI Ha TOMY,
IO TIOHSITTS 3aKOHHOI CHJIM HE 30Iira€TbCsd 3a CBOIM 3MICTOM 3 MO-
HATTIM lopuandHol cuiam?. Ha BiamiHy Bix pilieHHs cynmy, sIKe y
BCTaHOBJICHOMY TIPOLIECYAIbHUM 3aKOHOM MOPSIAKY HaOMpa€e 3aKOH-
HOI CMJIM, CyIOBa yxBaja HaOWpae YMHHOCTI (IOPUIMIHOLI CUJIN), Of-
HaK 3aKOHHa CWJIa LIbOMY MpOIlleCyalbHOMY aKTy HE BJIacTHBa.

BtiMm mporiecyanbHe 3aKOHOJABCTBO YKpaiHU MOCTYIIOBO PYXa€Th-
Csl Yy HampsIMKY 3aKpillJICHHS ITOJIOXKEHb, SIKi IependadyaloTb HaOpaH-
Hs 3aKOHHOI CWJIM He JIMILe PillleHHSIMMU, a U yxBajlaMu cyadiB. Tak,
3rimHo 3 mojoxxeHHsaMu 4. 1 ct. 254 KAC Ykpainu, B pemakiiii, 1o
mistta mo 15.12.2017 poky, mocraHoBa abo yxBajia Cydy MEpIIOl iH-
CTaHIIil, SIKIIO iHIIIe He BCTaHOBJIeHO MM KomekcoM, Habupama 3a-
KOHHOI CMJIM MiCJIs 3aKiHYEHHSI CTPOKY ITOJAaHHS alle/IsALiifHOlI cKap-
', BcTaHoBjJeHOro UM KoaekcoM, SKIIO Taky cKapry He Oyso T1o-
naHo. I'TIK VYkpaiHu He MicThiIa OKpeMOi HOpMU, sKa O peryiioBaja
MOPSI0K HAaOpaHHS 3aKOHHOI CUJIM yXBaJOl0 TOCIOJAPCHKOTO CYY,
onHak Buiuii rocriogapcekuii cyn Ykpainu y m. 12 nmocraHosu Ilne-
HyMy Bix 23.03.2012 poky Ne 6 «IIpo cymoBe pillieHHSI» 3a3HAYMB, IO
YXBaJIl TOCIIOJAPCHKUX CYAiB HAOMpalOTh 3aKOHHOI CUJIM B JICHB IX
BUHECEHHSI, SIKIIO iHIlle He TMepeadayeHo 3aKOHOM.

IMicna HaOpanHs yMHHOCTI 3aKoHOM YKpaiHu «IIpo BHeCeHHS
3MiH 10 locrmomapchKoro IpolecyalbHOro Kojaekcy Ykpainu, I{u-

! Andponoe 1. B. HabpaHHS cyqoBOIO yxBajioio 3aKOHHOI cwim // Tpamguuii ta
HOBaLIil IOpUAUYHOI HAayKU: MUHYJIE, CydacHiCTh, MaiiOyTHE: MaTepianu MixHap.
HayK.-TipakT. KoH®. (Oneca, 19 tpas. 2017 p.): y 2 T. / Bigm. pen. I. O. YnbsiHOBa.
Oneca, 2017. T. 2. C. 652—655.

2 Ipomoe H., Yepxacoe A. 3akoHHas cuja CyneOHOTO PELICHUS] B apOUTPasKHOM
npouecce // 3akoHHOCTb. 2001. Ne 9. C. 45; Xopynacuii C. H. 3akoHHasi cuna pe-
HIeHUS cyda W TIPUHIUIT 3aKOHHOCTH: COBpeMeHHBbIe TPUHIIUITEI TPAaXKIaHCKOTO
MpaBa, TPaxXAaHCKOro MPOLECCYaATbHOTO M apOMTPaXKHOTO MPOLIECCYaTbHOTO Tpa-
Ba // FOpunuueckue 3amicku. CoBpeMeHHBIE TTPUHIIMITBI TPAXIAHCKOTO TpaBa,
rPaXIaHCKOTO MPOLECCYabHOTO U apOUTPaXKHOTO MpolieccyanbHOro mpasa. Bo-
ponex, 2005. Berm. 19. C. 205.
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BiJIbHOTO TIpOlIeCyaJIbHOTO KoaeKcy YKpaiHu, Komekcy amMiHicTpa-
TUBHOTO CYJIOUYMHCTBA YKpaiHU Ta iHIIMX 3aKOHOJABUUX aKTiB» MH-
TaHHS HaOpaHHS 3aKOHHOI CWJIM CyTOBUMU yxBajaMM OyJio yHiiko-
BaHO IJISI BCiX BUIIB CyIOYMHCTBA.

V cr. 261 uynnHOI pemakuii LIITK Ykpainu MicTUTbCS TakKuil mo-
psIIOK HaOpaHHS YXBaJIOIO 3aKOHHOI CHUJIM:

«1. YxBana Habupae 3aKOHHOI CUJIM HeraifHo micjs ii MporoJjo-
IIeHHS, SKIIO iHIIe He mependadeHo uuM Komekcom.

2. VYxBanu, 110 MOCTAaHOBJIEHI CyIOM I03a MeXaMM CyIOBOTO 3a-
cimaHHs1 a00 B CyJIOBOMY 3acifaHHi y pa3i HesIBKM BCiX yYaCHUKiB
crpaBu, PO3MISIAY CIpaBU Oe3 MOBIAOMJEHHS (BUKIMKY) YYACHUKIB
crpaBy, HAOMpPaIOTh 3aKOHHOI CHJIM 3 MOMEHTY iX IiANMCAHHS CYI-
e (CyaIsiMu)».

3Buyaiino, Taki nmojoxeHHs IIITK Vkpainu He MoxXHa BBaxkaTu
MPaBWIbHUMU, HaBiTh NOMYCKAalOYM MOXJIMBICTh HAaOpaHHS yxBa-
JIOI0 3aKOHHOI CWJIM. YXBajla HEe MOXe HaOpaTu 3aKOHHOI CUJIM 110
3aKiHUYE€HHS CTPOKY ii alesIifHOTO OCKapXXeHHSsI, OCKIJIbKU B are-
JISLIAHINM iHCTAHLil OCKapXXyOTbCS PIillIEHHS Ta yXBaju, SIKi He Ha-
O6panm 3akoHHOI cuin. Tomy mitoya pemakiis ctatti 261 LITK cy-
MepeumnThb SIK CYTi aresisliii, Tak i CyTi 3aKOHHO1 CUJIM CYJOBOTO pi-
IIEHHS, OJIHI€I0 3 CKJIAJOBUX SIKOI € HE3MIHHICTb Ta HECIIPOCTOBHICTb
pillieHHs (4M yXBaju), sSKi HaOpajau 3aKOHHOI cuiu. PimeHHsa (abo
yXBajia), 110 HaOpajao 3aKOHHOI CUJIM, MOXe OYyTH OCKapKeHe JIMIIe
Yy BUHSITKOBUX BHIIagKax'.

€. JIeBiupKuii TIPOMOHYE HACTYITHE BUPIllIEHHS AAHOTO MUTAHHSI:
«I1o6 yxBanu cymy, SKUMU 3aKiHUYETbCS PO3MJISA CIIpaBu UM BUPi-
IIYETHCS TMUTAHHS MO CYTi 3asIBJEHUX 0 CYAy BUMOT (HaIlpMKIaj,
yXBaJIM TIPO BU3HAHHSI MUPOBOI YTrOAu, 3aKPUTTS MPOBAIKEHHS Y
CIpaBi, BiACTpouyKa i po3cTpouka, 3MiHAa YM BCTAHOBJIEHHS CIIOCO-
Oy i mopsaKy BUKOHAHHS pillleHHS, 3aMiHa CTOPOHM BMKOHABYOIO
MPOBAIXEHHSI, BUMIPABJICHHST TOMUJIKU Y BUKOHABYOMY JIMCTi TOIIO),
Habupaiy 3aKOHHOI CHJIM B MOPSAKY, MependadyeHoMy s pillleHHS
Cy[y, TOOTO TiCJIsl CTUIMBY CTPOKY JUISl anessIliiHOTO OCKap>KeHHsI Ta-
KOI yXBaJIM YU ITiCJISI 3aKiHYEHHS amesIsIliiiHOTO Meperiisay, a IMpole-
JIypHi yXxBaJlu cyay (HampuKJIa[, YXBajiu MpO BiKJaAeHHS pPO3TJIsIy

' Andponoe I. B. 3aKOHHa cuja CyIOBOI YXBaJM B LIMBIIBHOMY CYIOYMHCTBi //
Yacomuc musimicruku. 2017. Ne 27. C. 129—132.
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crpaBU, BUTpPeOyBaHHS J0Ka3iB, 3aJdydeHHs TpeTix ocid i T.1.) — B
JIeHb 1X TTOCTAHOBJICHHS CyIOM»'.

Taxka mporo3ullisi 3acJiyroBye Ha yBary JIMIIE y BUMAAKY BU3HaH-
HS 3a CyIOBHMHM yXBajaMHU 3aKOHHOI cuyii. OCKiIbKM CyooBa yXBa-
Jla He BUpIllye MaTepialbHO-IIPAaBOBOIO CIOpY i iii He BJIacTHBa 3a-
KoHHa cuia, ctartio 261 LITK Ykpainum nmpornoHyeThcss BUKIIACTH B
HACTYIMHIN pegakii:

«Crarts 261. HabpaHHST YMHHOCTI CYIOBOIO YXBaJoo.

1. YxBajla HabuUpae YMHHOCTI HeraiHoO ITicjs ii MpPOroJoLIeHHS,
SIKIIO iHIIE He nependayeHo UM Kopekcom.

2. YxBaiu, 110 MOCTAHOBJIEHI CyIOM T03a MeXaMU CYIO0BOTO 3a-
cimaHHs abo B CyIOBOMY 3acCigaHHI y pa3i HEesIBKM BCiX y4aCHHUKIB
CIpaBd, PO3IJISAY CIpaBU 0e3 MOBiIOMJIEHHS (BUKJIMKY) YYaCHMKIB
crnpaBM, HaOMpalOTh YMHHOCTI 3 MOMEHTY iX MiAMMCaHHS CYIACI0
(CynassMu)».

! Jlesiybkuii €. 1llomo HaOpaHHS 3aKOHHOI CHJIM YXBAajJOIO Cydy B LUBLIbHIii

cnpasi. URL: http://yur-gazeta.com/publications/practice/civilne-pravo/shcho-
do-nabrannya-zakonnoyi-sili-uhvaloyu-sudu-v-civilniy-spravi.html.




Posnin 4

CYAOBWM HAKA3 9K OCOBAMBA GOPMA
CYAOBOTO PILLEHHS

4.1. IOpuanyHa npupoaa CyqoBOro Hakasy

Pexomenpanis R (81) 7 Komitery minicTpiB Panu €Bponu aep-
>XaBaM-4JieHaM CTOCOBHO WIJISIXiB MOJErIIeHHsS! AOCTYMy A0 MpaBo-
cynnsg Big 14.05.1981 poky MicTUTBH IOJOXEHHS IIOA0 HEOOXiTHOCTI
PO3pOOKHU 3aXOMdiB CTOCOBHO HEOIIPOTECTOBAHMX ab0 Oe3CIipHUX I10-
30BHUX BUMOT, 3 TUM 11100 OCTaTOYHE PillIeHHs yXBaIlOBAJIOCS IIBUI-
KO, 0e3 HemoTpiOHUX (popMaJIbHOCTE!, OCOOMCTHUX SIBOK IO Cyay abo
3aiiBux BUTpaT. CaMe Takol CHPOLIEHOIO CYIOBOIO MPOLEIYPOIO B
LIMBUTBHOMY CYJIOUYMHCTBI YKpaiHU € HaKa3He MPOBAIKEHHS.

CTaTUCTMYHI JaHi Aal0Th MiCTaBU BBaXKaTW HaKa3He MPOBAIXKEH-
HS1 epeKTUBHOIO (HDOPMOIO CYIOBOTO 3aXMCTy MOpYIIEHUX mpaB. Tak,
BiIMOBimHO M0 MOKa3HUKIB cynoBoi cratucTuku y 2016 poii ykpa-
{HCBKMMHU cymaMHu BChoro Oyio BumaHo 67 309 cymoBuX HakasiB, a
3asB TIpO iX cKacyBaHHS — ycboro 6749. lle oznavae, mo 90 % cy-
JIOBMX HakKasiB B3araji He ocKapxyBajiocs'.

IIpoBeneHHss cymoBoi pecdopMu B YKpaiHi, BHECEHHs 3MiH 10
MPOLIECYaTbHOIO0 3aKOHOMABCTBA MO3HAYaTbCd 1 Ha HAaKa3HOMY IpO-
BaJIXKCHHI Ta CyIOBOMY Hakasi fIK MiICYMKOBOMY akTi cymy, Buaaya
SIKOT0 i € MeTOl0 HakaszHoro mnpoBamkeHHs. HoBa pemakuis LIITK

' Cman 3nivicHeHHsT cynouynHcTBa y 2016 poli (ompalboBaHO CTaTUCTUYHI JaHi
Jlep>xaBHOI cynoBOi anMiHicTpallii YKpaiHu, BUIIKUX CTeliali3oBaHuX cyaiB, Bep-
xoBHoro Cyny YkpaiHu) / Biiaill aHali3y CyaoBOi CTaTUCTUKHW Ta y3araJbHEHHS
cynoBoi nmpaktuku BepxoBHoro Cymy Ykpainu. C.72. URL: http://www.scourt.
gov.ua/clients/vsu/vsu.nsf/(documents) /06 EAA6C32DSDEOSAC22580E400490-
AFC.
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YKpaiHu MicTUTh 06arato HOBel, SIKi mependavyaloTh CYTTEBI 3MiHU SIK
MpoLieTypy HAKa3HOTO MPOBAIKEHHSI, TaK i cCaMOTO CYJI0BOTO Hakasy,
IO aKTyalli3ye NaHy MpobjJeMaTuKy.

Bumaua cynoBoro Haka3sy 3miliCHIOETBCS 3a IIBUAKOIO, HE OOTSKE-
HOIO 3aliBUMM (DOPMAJIbHOCTSIMU CYIOBOIO IIPOLEAYpOIO Ha ITiACTaBi
3a8BM CTATyBauya Ta MOJAHUX O HEi MUCbMOBUX NOKa3iB 0e3 Mpo-
BElIEHHS CYIOBOTO 3acCilaHHsI Ta BUKJIUKY J0 CyAy YYaCHUKIiB MpO-
1ecy SIKIIO:

1) 3asiBJieHO BMMOTY NP0 CTSITHEHHSI HapaxoBaHOi, ajie HE BU-
TJIaueHOoi MpalliBHUKOBI CyMU 3apOOiTHOI IJIaTU Ta CepelHbOro 3a-
pOOITKY 3a 4yac 3aTpMMKM PO3PaAXYHKY;

2) 3asBJIEHO BUMOTY IIPO KOMIICHCALIil0 BUTPAT HA IPOBEOCHHS
pO3IIYyKY BiAmnoBigaya, 60p>XKHUKa, TMTUHU ab0 TPaHCIMOPTHUX 3aCO-
0iB OOpXKHUKA;

3) 3asBJIEHO BUMOTIY MPO CTITHEHHs 3a00PTrOBaHOCTI 3a OIUIATy
SKUTJIOBO-KOMYHAJIBHUX TOCIYT, TeJICKOMYHiKaIliMHUX MOCJIYT, MOCIYT
TeJebayeHHsI Ta padiOMOBJIEHHSI 3 ypaXyBaHHSM iHAEKCY iHQJISLIi Ta
TPbOX BilICOTKiB piYHUX, HapaxXOBaHUX 3asBHUKOM Ha CyMmy 3ab0opro-
BaHOCTI;

4) 3asBJICHO BUMOTY IIPO CTSITHEHHS aJiMEHTIB Y PO3Mipi Ha OTHY
JIUTUHY — OMHI€l YBEpTi, HA ABOX HiTell — OJHi€l TPETUHU, HA TPHOX
i OinblIe miTeld — MOJOBUHU 3apo0iTKy (moxomy) IJIaTHUKA ajliMeH-
TiB, ajie He Oi/lblle ASCATH MPOXUTKOBUX MiHIMyMiB Ha AUTWUHY Binx-
MOBiJHOTO BiKy Ha KOXHY AWUTHMHY, SIKIIO 1S BUMOTa He IOB’si3aHa
i3 BCTAHOBJICHHSIM UM OCIIOPIOBAaHHSIM 0aThKiBCTBa (MaTepUHCTBA) Ta
HEOOXiHICTIO 3aJlydeHHs iHIIMX 3aiHTEpecOBaHUX OCi0;

5) 3asBJ€HO BUMOTY MpPO CTSITHEHHS aJliMeHTIB y TBEpAiil rpolo-
Bili cyMi B po3Mipi 50 BiZCOTKiB MPOXUTKOBOIO MiHIMyMy IJIsS IM-
TUHU BiAIIOBIZHOIrO BiKYy, SKIIO 11 BUMOra He IIOB’s3aHa i3 BCTa-
HOBJICHHSIM 41 OCIIOPIOBaHHSIM OaTbKiBCTBa (MaTepUHCTBA) Ta He-
OOXimHICTIO 3aJlydeHHs iHIIMX 3aiHTepeCcOBaHMUX OCiO;

6) 3asgBJIECHO BUMOTY TIpO MTOBEPHEHHST BapTOCTi TOBapy HEeHaIEeX-
HOI SIKOCTi, SIKIIO € PillIeHHS CYHdy, sSIKe Ha0pajao 3aKOHHOI CWJIN, TIPO
BCTaHOBJIEHHSI (DaKTy Mpojaxky TOBapy HEHaJIeXHOi SKOCTi, yXBaJleHe
Ha KOPUCTb HEBM3HAYEHOTO KOJa CMOXUBayiB;

7) 3asBAE€HO BHUMOTY J0 IOPUAMYHOI 0coOM abo (hi3uuHOi Oco-
0M — mianpueMIS MPO CTITHEHHS 3a00PrOBaHOCTI 3a TOTOBOPOM
(IHIIMM, HDX PO HaJaHHS KMTJIOBO-KOMYHaJbHUX IOCJYI, TeJe-
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KOMYHiKaLliHHUX TIOCYT, TOCAYT TejJebayeHHsI Ta paliOMOBJIEHHS),
VKJIaJEHUM Y MUCbMOBIii (B TOMY YMCIi €JIeKTPOHHIK) (opmi, KO
CyMa BHMOTH HE IIEPEBUIIYE CTa PO3MipiB IIPOXUTKOBOTO MiHIMyMY
IIJIs TIpalie3JgaTHUX ocio.

BignosinHo mo 4. 1 ct. 160 LIITK Ykpainu cymoBuii Haka3 € 0CO-
011BOIO (DOpPMOIO CymoOBOro pimeHHs. BkazaHe moJI0XXeHHs mpolie-
CyaJIbHOTO 3aKOHY, 3 OJHi€i CTOPOHM, BiIHOCUTH CYIOBMI Hakas 0
¢dopM CymoBUX pillleHb Ta CTABUTb MOr0 B OAMH Psil 3 iHIIMMU (DOp-
MaMU CyIOBMX pillleHb, TAKUMU $SIK PillleHHsS, yXBaJla Ta MOCTaHOBA,
a 3 iHIIOoi — pOoOUTH HArojoC Ha TMEeBHil OCOOJMBOCTI CYIOBOTO Ha-
Kasy IMOpIiBHSHO 3 Ha3BaHMMU TIPOIeCyaTbHUMH (popMaMU CYTOBHUX
PpillIeHb.

B ropuanuHiii jiTepaTypi He NPUIMUHSAIOTHCS AUCKYCil 3 IMPUBO-
Iy TOTO, Y4 MOHA BBaXkKaTW HaKa3He TMPOBAIXKEHHS BilMpaBIeHHSIM
MPaBOCYAsl, LIMBUIBHUM CYAOYMHCTBOM $SIK TaKWM, a CyJOBMI Ha-
Ka3 — aKTOM IpaBOCYAs.

Hanpuknan, neski BYeHi po3MIsiialoTh HaKa3He IMPOBaIKEHHS He
SIK BUJ LIMBiJILHOTO CYTOYMHCTBA, a SIK IOMpOILecyalibHYy, OJHAK OJ-
HOYACHO aJIETepHATHBHY IPOIIEAYpPY, IO 3MifICHIOETHCS CYIACIO 3 Me-
TOIO TIPUCKOPEHHS 3aXMCTY IpaBa KpeauTopa Ta BCTAHOBJIEHHS CITip-
HocTi abo Ge3cmipHocti Bumoru'. T. B. CaxHoBa cTBepmXye, IO Ha-
Ka3He MpOBa/KeHHsSI He € (popmolo audepeHiiallii UBIIBHOTO MPOo-
1ecy (Ta, BiIMOBiZHO, BUAOM MpoBamkeHHs). OCKiIbKM BJIacHE LU-
BiJIBHOTO TIpoOlleCcy MpHM BHMAAyl CyAOBOTO Hakaly Hemae. HakazHe
MPOBaXXEHHsI, Ha AYMKY BUE€HOi, HE MOXe OyTH OoXapaKTepu3oBaHe
SIK CIIpollieHe TTPOBaIXKEeHHS, 1€ CaMOCTiiiHa cyaoBa mpolleaypa i3 3a-
Oe3neyeHHs Oe3CIIipHUX MaTepialbHO-IIPAaBOBMX BUMOI, IO JeXaThb
3a MeXaMH LMBUIBHOI MpoLecyaabHoi GhopMu?,

IIpoTtuiexHy TouKky 30py BuciaoBwia I. B. YinanbloBa, 3a3HaunBIIIN,
110 HaKa3He MPOBAXKEHHSI € CTPYKTYPHUM KOMIOHEHTOM IMBiJIbHO-
rO TPOIIEeCY, MOPSA 3 MO30BHUM Ta OKPEMUM ITPOBAKCHHSIMMUS,

BkazaHe MOpOmIXye I HEOMHO3HAYHICTh MO3UIIiA BUEHUX CTOCOB-
HO BU3HAUYEHHS IOPUAUYHOI MPUPOAM CaMOro cyaoBoro Hakasy. OnHi

' Ipaxcoanckoe mpolieccyaiapbHoe TpaBo: yueoHUK / C. A. AnexuHa, B. B. bia-
xeeB u Ap.; nox pex. M. C. Illakapsu. Mocksa, 2004. C. 62.

2 Caxnosa T. B. Kypc rpaxIaHCKOTo Ipolecca: TEOpeTUYeCKre Hayala 1 OCHOB-
Hble MHCTUTYTEL. Mocksa, 2008. C. 62.

3 Yoanvyosa I. B. HakasHe mpoBamXeHHS: icTopisg Ta cydacHicts // Teopist ta
MpaKTUKa CydOBOi MisUIBHOCTI: HayK.-TIpakT. moci6. Kuis, 2007. C. 84.
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HayKOBLIi PO3MISIAAIOTh MOTO SIK CYIOBUM aKT, aKT MPaBOCYMLIs TTOPSI
3 pimeHHaM Ta yxBajoio'. Ta x 1. B. Ymaneiosa Bim3Hadae, 1o 3a
CBOEIO CYTHICTIO CyTOBMIA HaKa3 € aKTOM peaJli3allii CyIoBOi BJIaJu,
SIKMM BUPIIIYETHCS LIMBUIBHA CIIpaBa IO CYTi 3asBJIeHUX BUMOIL Ha-
YKOBELlb HATOJIOIIYE, 10 CYIOBUIA HaKa3 HE MOXHa 3MilllyBaTH Hi 3
pillIEHHSIM, Hi 3 YXBaJOIO CYdY, OCKUJIbKM BiH BCE K TaKU CaMOCTilHUI
akT npaBocynas. CynoBuii Haka3 yXBaJIIOETHCS B MOPSIAKY HaKa3HOTO
MPOBAIXKEHHS, SIKe B LMBIIbBHOMY IPOIIECi MAaE caMOCTiiiHe Micle i
3HaueHHs. Xouya HaKa3He MPOBAIXEHHS i € CHPOIIEHOIO MPOLEeAy-
pPOI0 PO3TJISANY LIMBIILHUX CIIpaB, Y HbOMY TaKOX peasli3yloTbCsl 3a-
BIaHHS LuBiIbHOTO mpoiecy (4. 1 ct. 2 IITK), i ToMy MoXHa cTBep-
JKYBaTH, 1110 B HAKA3HOMY MPOBAIXKEHHI 30iHCHIOEThCSI PABOCYIIS,
sIKe BTLIIOETHCS Y TIEBHOMY CYIOBOMY akTi. ToMy € BCi IiacTaBU BBa-
KaTHU CyJOBMII HaKa3 CaMOCTiHHUM BUIOM CYIOBOIO pillleHHSZ.

IHmi HaykoBLi 3amepedyyloTh IMPOTU BiJHECEHHSI CyJIOBOro Ha-
Ka3y J0 akTiB TpaBocymas®. Hepigko B ropuandHil JiTepaTypi Tpo-
LieAypy BUaadi CyJOBOTO HaKa3y IMOPiBHIOIOTH 3 MPOLIEAYPOIO0 BUM-
HEHHSI BUKOHAaBYOTO HAIKUCy HOTapiycoM Ta 3BepTalOTh yBary Ha ix
CXOXiCTh!.

OcTaHHS TOYKa 30py Ma€ Iif co0ow IeBHe IarpyHrd. JiiicHo,
3aXMCT TOPYLIEHOTrO TpaBa B CYIOBOMY MPSAKY MOBMHEH BinOyBaTH-
cs JIMLIE B CKJIAIHUX BUIIAIKax, KOJU MPOCTOTO «MEXaHIYHOTO» Ipa-
BO3aCTOCYBaHHSI HENOCTAaTHbO, KOJU MPABOBIIHOCUHU € CIiPHUMHU,
a BM3HAUEHHS MpaB Ta O0OB’SI3KiB iX CY0’€KTiB MOTpedye 3alydyeHHs
BCiX TMX YHiKaJbHUX MOXJMBOCTEH, SIKUMHW HaOieHUH cyd: 3Ma-
rajbHi 3acagy ydacTi CTOpPiH JJIs BiACTOIOBaHHS BJIACHUX iHTEPECiB,
crieuiajibHa Mpolieaypa 3’sCyBaHHSI 0OCTaBUMH cpaBu (CynoBe MOKa-
3yBaHHS), IIMPOKI MOXJIMBOCTI 3aCTOCYBAHHSI CYIIiBCBKOTO PO3CYIY

! Ipaxncdanckuii npouecc: yueonuk / J.b. Abymenko, B.Il. BomoxaHuH,
K. WM. KomuccapoB u ap.; orB. pen. B. B. fAlpkoB. Mocksa, 2004. C. 391-392;
Pewemnax B HU., Yepuoix U. H. 3a04uHOE TPOU3BOACTBO U CyNeOHBIN MpHUKa3 B
rpaxkIaHCKOM Tiporiecce: rmocodbue. Mocksa, 1997. C. 50—51.

2 [Ipo6aemu Teopii Ta TPAaKTUKHM LIMBIIBHOIO CYHOYMHCTBA: MOHoOrpadis /
B. B. Komapos, B. I. Teptuinikos, B. B. bapankosa T1a iH.; 3a 3ar. pea. B. B. Ko-
MapoBa. Xapkis, 2008. C. 286—287.

3 Ipomowuna H. A. YupoleHue mpoliecca: Bce I CAeaaHo mnpaBuibHo? // Lex
Russica. Hayunwie Tpyner MTHOA. 2004. Ne 1. C. 185.

4 Ceidepcoka M. B. TlopiBHsUIbHA XapaKTEepPUCTHKA CYIOBOIO Hakasy, CyIOBOIO
pillIeHHsSI Ta BUKOHABYOIO HaIucy Hotapiyca // IlinnpueMHULITBO, TOCIOAAPCTBO
i mpaso. 2005. Ne 3. C. 118.
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i T.iH. B Haka3HOMYy MpoBaIXeHHI Bce Iie He MoTpioHo. [IpocToTa
Ta OE3CITipHICTh BUMOT, IO PO3MNISIIAIOTLCS Ha CHhOTOMHIIIHINA AEHB
B MOPSAKY HaKa3HOTO MPOBAIKEHHS, AOLIIbHO TilICHO BUHECTU 3a
MeXi IMBIIBHOI MpoliecyaabHOI (hDOpMHU, BCTAHOBUBIIM I103aCyIOBUIA
MOPSAJOK iX BUPIIIEHHS (HAMpPUKIan, BiJyaTM Ha pPO3TJsia TUM ca-
MMM HOTapiycaM, BU3HAYMBIIM KOHKPETHUI MEpesliK TOKYMEHTIB, Ha
MiACTaBi SIKMX HOTapiyCOM MOXE BMAABAaTHMCh HaKa3 IPO CTSITHEHHS
TPOIIOBMX KOINTIB 3 OOpP>XKHMWKA 3a KOXHOIO 3 MepeadayeHrX 3aKo-
HoM BuMoOT). BkazaHuii miaxia, mo-mnepiie, 103BOJUTh PO3BAHTAXKUTU
CyIM, TO-ApyTe, MPUCKOPUTU 3aXUCT TMOPYIIEHOTO TMpaBa, OCKUIbKU
HOTapialbHUI TIpoliec OUIbII OMepaTUBHUM, HiX CylOBUI HaBiTh Y
MOPIiBHSIHHI 3 HAaKa3HUM IIPOBAIXKEHHSIM, ITO-TPETE, I IO0JACTh HO-
TapiycaM MOXJIMBOCTEH 3apoOsiTU CBO€IO Ipodecieto. IIpu nibomy
HEeoOXiZHO 3ayBaxKMTHU, 1[0 HOTapiyc He JHUIIE OTPUMYE OILIATy 3a
CBOI ITOCJIYTH, aJie i Hece MalfHOBY BiJIOBiIaJbHICTh 3a CBOI Hii, 11O
TaKOX € JOJAaTKOBOIO TapaHTI€I0 3aXMCTy iHTepeciB SIK KpeauTopa,
TakK i OOp>XXHUKA.

BriMm Ha choromHilIHIT AeHP HaKa3HE IIPOBAIXXEHHS BXOIUTh
IO LIMBIJIBHOTO CYMOYMHCTBA, B MOPSAKY HAaKa3HOTO MPOBaIKEHHS
3MiACHIOETBCS CYOOBMIA 3aXMCT IOPYIICHUX IIpaB 3asBHUKIB, a OTXe,
peatizyeTbcsl OCHOBHE 3aBAAaHHS LIMBLILHOTO CYyIOYMHCTBA, Iependa-
yeHe 4. 1 ct. 2 HITK VYkpainu. o Toro X, sIK BXe 3a3Hadajaocsl, Ha-
SIBHICTb PO3CYAY Cydy 3 NMHUTaHb (PakTy B HaKa3HOMY IPOBaIXKEHHI
JIa€ TMiICTaBU CTBEPIKYBaTU MPO MiliCHE CYylIOBE MpPaBO3aCTOCYBaHHS,
a CyJIOBUil Haka3, TaKMM YMHOM, MOXHa BHU3HAUYUTHU SIK aKT MpaBoO-
cynas B LIMBIIBHOMY CYJOYMHCTBI.

B umnHniit pemakuii HITK Ykpainu mpouemypa Bumadi CyaoBOIO
HakKa3zy Ta caM CyOOBUI Haka3 3a3Haiu icToTHuX 3MiH. Cepen mo-
3UTUBHUX aCIIeKTiB MOXHa Ha3BaTU ITOBEpPHEHHs HaKa3HOMY IIpOBa-
JIXXEHHIO CTaTyCy allbTepHAaTMBHOIO IMO30BHOMY. IIpo mpakTUYHY He-
OOXiTHICTh 3ampOBaIKEHHS TaKOl MOJE]i HaKa3HOro IMpPOBaIKEHHS
HEOMTHOPAa30BO 3a3Hayajiocsd B IOpUAMYHIN Jitepatypi'. Tak, 1moio-
keHHd 4. 2 cT. 161 LITK Ykpainu nepeabayaloTh MpaBo 0COOM 3BEP-

! €powenxo O. ANbTepHATUBHICTh HAKa3HOTO MPOBAIXEHHSI K yMOBa edek-
TUBHOCTI LIMBiIBHOTO cynoynHcTBa // FOpummunumii BicHuk. 2011. Ne 3. C. 105;
Lluginvre CymouMHCTBO YKpaiHW: OCHOBHI 3acamy Ta iHCTUTYTH: MOHorpadis /
B. B. Komapos, K. B. I'ycapos, H. FO. Cakapa Tta iH.; 3a pen. B. B. Komaposa.
Xapkis, 2016. C. 614.
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HYTUCh OO CYAy 3 BUMOTaMW, BU3HAYEHWMHU B YACTWUHI TIEPIIiM ITi€l
CTaTTi, B HaKa3HOMY a00 B CIIPOILEHOMY TTO30BHOMY MPOBaIXEeHHi
Ha cBilt Bubip. HaBeneHa Hopma 3akoHy Hanae ocobi, MpaBo SIKOi Io-
pylieHe, Oinbllle MOXJIMBOCTI I BUOOpPY Ti€l mpoliecyalbHOI (Gop-
MM 3aXMCTYy CBOTO MpaBa, Ky BOHAa BBaXka€ HaWOiJblll 3pYyYHOIO Ta
e(eKTUBHOIO y AdaHiii KOHKpeTHilt cuTyalii. IIpaBoBe perymaioBaHHS
JIaHoro nmuTaHHA y nonepeAaHii pegakuii LIITTK Ykpainu Buriasgano
OinbII TIporpaiHo. BinmosigHo g0 4. 3 cT. 118 nmonepeaHboi penaxilii
HITK YkpaiHu mo3oBHa 3asiBa IOAO BMMOIL, BU3HAYEHUX Yy YACTHUHI
repmriit cratti 96 mporo Komekcy, Moria OyTH TTofaHa TiTBKHA B pasi
BiIMOBY Y MPUMHSTTI 3asBU MPO BUJA4Yy CYIOBOTO Haka3y abo cka-
CyBaHHS KMoro cygoM. ToOTO Ha TOM MOMEHT MHpOLeCyaJIbHUI 3aKOH
He HaJaBaB 3aiHTepeCcOBaHil 0COO0i aJbTepHATUBU i y BUMAIKY BU-
HUKHEHHS Yy HEl BUMOT, 110 MiIJArajii po3rjsny B MOPSAKY Hakas-
HOT'O NPOBAJXKEHHS, 3000B’d3yBaB ii 3BepTaTHUCS 3 LIMMMW BUMOTaMU
JINIIEe B MOPSIAKY HaKa3zHOro TpoBamkeHHs. Lle iHKoau cTBOproBaio
npoOJieMy 1151 3asIBHUKIB, SIKi HE MaJli Ha pyKax HEOOXiTHOTO IaKe-
Ta JOKYMEHTIB (MTMCbMOBUX JOKa3iB) Ta MOTpeOyBaJIu JOTIOMOTHU CYIy
B iX oTpuMaHHi. OgHaK mpolieaypa HakKa3HOTO MPOBaIKEHHs He Tie-
pendavana (K He mependadyae i Temep) MOXIMBOCTI BUTpeOyBaHHS
CyIIOM IIMCbMOBMX A0Ka3iB. BKazaHe Mpu3BOAWIO A0 TOTO, 110 0coba
3MyllIeHa Oyjia 3BepTaTUCs 3 BIANOBIZHOIO BMMOIOIO B ITOPSIIKY Ha-
Ka3HOTO TPOBaIXKEHHS, PO3YMilOUM, IO 4Yepe3 BiJCYTHICTh HEOOXia-
HUX JOOKa3iB il Oyme BiZMOBJIEHO y BUAayi cygoBoro Haka3dy. OmHak
Taka BimgMoBa OyJia HEOOXiZTHOIO YMOBOIO IJisI 3BEPHEHHS 3 IIi€l0 ca-
MOIO BUMOTOIO BX€ B TOPSIAKY MO30BHOTO MPOBaKeHHS. TakuMm 4u-
HOM, HaJaHHS 3aiHTepeCcOBaHili 0coli mpaBa oOMpaTh MiXK HaKa3HUM
MPOBAIKEHHSIM Ta CIPOILIEHUM MO30BHUM TPOBAIKEHHSAM € KPOKOM
JI0 3HAYHOI'O CIIPOIIEHHS BiAIOBIZIHUM 0cobaM HOCTYILy OO IIpaBO-
CyJisl Ta TIPUCKOPEHHS CYyIOBOTO 3aXMCTy iX MpaB.

BoagHoyac BUKIIMKaEe 3alepedyeHHs IOJIoKeHHs 1.7 4. 1 ct 168
LITK Ykpainu, B sSIKOMY 3aKpillJIeHO HEOOXiTHICTh BKa3yBaTU B TE€K-
CTi CyIOBOro Haka3zy TOBiIOMJIEHHS PO Te, 110 IijJ Yac po3IIsiay BU-
MOT Y TIOPSIIKY HaKa3HOTO MPOBAMIKEHHS Ta BUAAui CyIOBOrO Hakaszy
CyJll HE pO3IJsifa€ OOrPYHTOBAHICTb 3asiBJIEGHUX CTSITyBayeM BUMOT 110
cyTi. BuHukae 3aKoHOMipHe NMUTAHHS, SIKIIO CyI He IepeBipsie o0T-
PYHTOBAHICTb 3asIBJIEHUX CTITyBaueM BUMOT IO CYyTi, TO YA MOXHa
BBaXkaTW OOIPYHTOBAHUM CaM CYIOBUM Haka3.
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Bimmosimro mo 4. 5 ct. 263 LIIK YkpaiHu oGIpyHTOBaHHUM € pi-
IIEHHS, YXBaJicHe Ha OCHOBI ITOBHO i BCEOIYHO 3’SICOBAHUX OOCTaBUH,
Ha SKi CTOPOHM MOCHJIAIOTHCS SIK HA MiACTAaBY CBOIX BHMMOT i 3amepe-
YeHb, MiATBEPIKEHUX TUMM JTO0Ka3aMHU, SKi OyJIM MOCIIIKEHi B Cy-
JIOBOMY 3aciJaHHi.

IMopyluieHHSIMU BUMOT OOI'PYHTOBAHOCTI BBaxaloThecs: 1) Hemo-
BHE 3’SICYyBaHHS CyIOM OOCTaBMH, IO MalOTh 3HAYEHHS ISl CIIPABU;
2) HemoBeAEHICTb OOCTAaBUH, 1[0 MAalOTh 3HAYEHHS IJis CIIpaBU, SIKi
CyJl BBaXKa€ BCTAHOBJIEHUMU; 3) HEBiMOBIAHICTb BUCHOBKIB Cydy 00-
CTaBMHaM CITpaBM.

3BuyYaliHO, MaKCMMaJlbHa CIIPOILEHICTh MPOLIeNypu BUAAYi Cylo-
BOTO HaKa3zy, BIICYTHICTh CYJIOBOTO 3acCilaHHs He HA€ CYLy MOXJIM-
BOCTi BCEOIYHO AOCHIIUTU OOCTaBMHU CHpaBU, ONHAK CTBEPIXKYBaTH,
IO CyI B3arajli He po3rJjsaae OOIPYHTOBAHICTh 3asBJICHUX CTITyBa-
YyeM BUMOT, TaKOX He BipHO. [Hakiie HaBilllo TOMi 3asiBHUK B3arali
HaBOAUTH OOTPYHTYBaHHSI CBOiX BUMOT B 3asiBi MPO BUAAUY CYIOBOTO
Hakasy Ta HaJa€ Cyay MMCbMOBI J0Ka3UW Ha iX MiATBEpIKEHHS?

Toit pakT, 1110 Cyn He po3riIsigae OOIPYHTOBAHICTh 3asIBICHUX CTSI-
ryBayeM BUMOT I10 CYTi, O3Hayae€, 1110 CYJ MOXe 3aI0BOJIbHUTH HEO0O-
IPYHTOBaHi BUMOTHU, IO CyIIEPeYUTh CaMiil CYTi CyJOBOIrO 3axHUCTY
npaBa. 3aJ0BOJIEHHSI HEOOIPYHTOBAaHUX BUMOT 3asBHMKA — MiSTHHS
OYEBUIHO ITPOTUJIEKHE BEPXOBEHCTBY IpaBa'.

C. B. BacuyibeB BKasye Nmpo iCHYBaHHSI B 3aKOHOIABCTBI KpaiH
€C 1BOX OCHOBHHUX MOJeJeil HaKa3HOTO MPOBaIXEHHS: TOKYMEH-
tapHoOi («evidence» model), mommpenoi B benbrii, ®panii, [perii,
JlrokceMOyp3i, Itanii Ta Icnanii, Ta 6e3moKymMeHTapHoOi («no-eviden-
ce» model), mommpenoi B ABctpii, @inngaunii, Himewunni, [Iserii,
IMoptyranii)®. 1. B. Ynansuosa ta T. A. LlyBiHa Ha3uBawOTh i Momei
«10Ka30BOIO» Ta «0e3M0Ka30BOIO»>,

JHokymeHTapHa Mopaeib («evidence» model) mependavae, 1o 3a-
SIBHUK TMOBWHEH MPENCTAaBUTU B CYI MUCHbMOBI JOKa3u, 110 OOIPYyH-
TOBYIOTb 1OTO BUMOTH, MPHU iX OOTPYHTOBAHOCTI CYyJA BUIA€E CYyIOBUIA
Haka3. BopxXHUK y BiIBeoeHUI CTPOK MOXKe TMOoJaTU 3alepeuyeHHs,

' Andponos HU.B. TlpukasHoe MPOU3BOICTBO M CYACOHBINM MPUKa3 B rpakiaaH-
cKoM mpoliecce Ykpauubl // Legea si Viata. 2017. Ne 11. C. 3—6.

2 Bacuavee C. B. TIOpiBHsUIBHMI LMBIIBHUI Ipouec: miapyyHuk. Kuis, 2015.
C. 220.

3 Iusinvbre cydouurncmeo YKpaiHU: OCHOBHI 3acaau Ta iHCTUTYTH: MOHOrpadis /
3a pexa. B. B. Komaposa. Xapkis, 2016. C. 604—605.
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SIKIIIO CTPOK TMPOIYIIEHO, TO CyI0BUI Haka3 HaOyBa€ 3aKOHHOI CUJIU
i He MOXe OyTH B MOJAJBIIOMY OCKapXKEeHUM.

V 6e3gokymeHTapHiit mozeni («no-evidence» model) oOrpyHTOBa-
HIiCTb BUMOTM 3asiBHMKA CYIOM HE€ PO3IJISNAEThCS: HaKa3 MoOxe OyTu
OTpUMAaHUM, SKILO 3asiBa € MPUNAHATHOIO i 3aI0BOJILHSIE TUIBKU (op-
MaJIbHUM BUMMoOTaM. Tak, OCHOBHE 3HAU€HHS CYJOBOTrO Hakasy y Hi-
MELIbKOMY Tpolleci IoJisirae B Horo iHgopMaTUBHIN (QyHKIIIT — Ha-
Ka3 € He CTiJIbKM CYIOBOIO YXBaJIOIO, CKiJIbKM pO3’SICHEHHSIM Kpe-
JUTOPY MOTO peaJibHUX MpaB i MiATBEPIKEHHSIM iX B CYIOBOMY IO-
pSIIKY, a OOP>XXHUKY — BJaJHUM HarajayBaHHSIM MPO HEBUKOHAHHS
3000B’s13aHb. Y TOH Xe yac 1151 Mpolielypa € TaKolo, 1110 He mnependa-
Ya€ PO3IJISIAy OOIPYHTOBAHOCTI Mpe sIBJIEHOI 3aIBHUKOM BUMOTH'.

BiTun3HsgHa MoJ€eIbp HAKA3HOTO MPOBAIKEHHS, 3alTpOBaIXKeHa HO-
Boto penakiliero IIITK Ykpainu, 3aauiaeTbcsl HE3PO3YMiNOIO: 3 Of-
Hi€l CTOPOHM, 3assBHMKA 3000B’SI3yI0Th AOJAaBaTH 10 3asBU JOKa3W Ha
OOIpYHTYBaHHSI CBOIX BMMOI, a 3 iHIIOI — CYJ 3a3HA4a€ B CYAOBOMY
Hakasi, 110 BiH OOIPYHTOBAHICTh TAKWX BUMOT HE MEPEBIipSIE.

HacnipaBai o1iHka oGrpyHTOBAaHOCTI 3asiBU CTsATyBaya 00OOB’SI3KOBO
3MIMICHIOETBCS CyIOM. Taka oOI'PYHTOBAaHICTh IIEPEBIpSIETECS HA OCHO-
Bi aHaJ3y Cyanero 3MIiCTy 3asBM Ta JOAAHUX OO Hei MMCbMOBHUX HO-
KaziB. Cyn BCTAaHOBIIOE, YM € BUMOTIU CTSATyBaya Oe3CHipHUMHU Ta I10-
BHOIO MipOI0 IiATBEPIKYIOThCS TOAAaHUMM JOKa3aMM, YU 3i 3MiCTy 3a-
sIBU BOAYAETHCS HASIBHICTh CIIOpY PO IpaBo?. B mepiioMy BUIAAKy
Cyl BUJA€ CyOOBUI Haka3. Y BUIIAAKY, SIKILIO i3 MOJAHOI 3asiBU HeE
BOAYa€eThCsl BUHUKHEHHST a00 TMOpPYIIEHHS MpaBa IpoIlIOBOi BUMOTH,
3a SIKOKO 3assBHUMKOM TOJAHO 3asiBy MpO BUAAUy CYIOBOTO HakKasy, CyI-
I BignosimHo 10 1. 8 4. 1 ct. 165 LIITK Ykpainu BigMoBIS€ y BUaadi
CyJIIOBOro Hakazy. AK 3a3HayaeTbcd y M. 9 noctaHoBu Ilienymy Bu-
ILIOTO CIeliali30BaHOro cyay YKpaiHU 3 pO3IJisAy LMBIIBHUX i Kpu-
MiHanbHUX crpaB Bim 23.12.2011poky Ne 14 «I1po TpakTUKy pO3IJIsioy
cylaMu 3a8B Y MOPSIIKY HaKa3HOTO MPOBAKEHHS», HASIBHICTb MiJICTaB
JJIS1 BiIMOBM Yy TIpUIHSTTI 3asiBU MPO BUAA4y CYAOBOTO HaKa3y BM-
PILIYETBCSA CYIACIO Y KOXKHOMY KOHKPETHOMY BMITIAIKY, BUXOISUM i3

! Bacuaves C. B. TlopiBHsUIBHUI IIUBIIbHME TIpollec: minpydHuk. Kwuis, 2015.
C. 220.

2 Andponoe I. B. BB cynoBoi pecdopMM Ha CyIOBUII HakKa3 B LIUBLILHOMY
npolieci Ykpainu // LluBiTbHEe CymOYMHCTBO Yy CBiTJi cymoBoi pedhopmMu B YKpa-
iHi: MaTepianu Bceykp. HayK.-mpakT. KoH®. A0 90-piuyst Bim AHS HapOIKEHHS
10. C. Yepsonoro (Opeca, 6 macrom. 2017 p.). Omeca, 2017. C. 28-31.
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XapakTepy Ta OOIpPYHTOBAHOCTI 3asBJIEHOI MaTepiaIbHO-IIPaBOBOI BU-
MOTM i TOKYMEHTIB, TOAaHUX 110 3asiBU. HasBHiCTh criopy MOXHa BCTa-
HOBMUTHU BiJICYTHICTIO TOKYMEHTIB, III0 MiATBEPIKYIOTh HASIBHICTH CY-
0’€eKTMBHOTIO MpaBa y 3asBHMKA; JOKYMEHTIB, 110 MiITBEPIXKYIOTh IIO-
PYILIEHHSI Cy0’€KTUBHOIO MpaBa, ad0 JOKYMEHTIB, 110 ITiATBEPIXKYIOTh
BUHUKHEHHS IpaBa BUMoru. KpiM Toro, MaloTh ypaxoByBaTHCSI 00-
CTaBUHMU, SIKIIO i3 JOJAHUX HOKYMEHTIB BOAUaEThCS, 110 OOPXKHUK 3a-
rnepedye, He BM3HAE ab0O OCITOPIOE CBiil O0OB’SI30K Tiepel, 3assBHUKOM
(XKpeauTopoM); i3 ToAaHUX JOKYMEHTIB BOAYAEThCS MPOIYCK MO30BHOL
naBHocTi. Taka BUMora Moxe OyTU BUpillleHa Julle y TIO30BHOMY TpO-
BapKeHHi (YacTWHA TpeTd cTaTTi 267 LIMBiTbHOTO KOmeKCy YKpaiHu).
Pazom i3 Tum nuie Toi ¢hakT, IO JTOroBipHiI 3000B’s13aHHS (HAIIpH-
KJ1aj, y YacCTUHIi OIIaTh 3a00proBaHOCTI TeJIEKOMYHIiKAIIHUX ITOCIIYT
Yy TIOCJIYyT TejebadyeHHs i paliOMOBJIEHHS) HE BUKOHYIOThCS 0e3 00-
ITPYHTYBaHHSI MIPUYMH, HE BBAXKAETHCS HASIBHICTIO CIOPY MPO MPaBo.
IIle omne monoxeHHs1 LIITK Ykpainu, siKe TaKoX BUKJIMKAE iCTOTHI
3alepeyeHHsl, CTOCYEThCS MOPSIAKY TEpemisily CyIoBOro Hakasy. 3akKo-
HOJABellb ITOBEPHYBCS M0 Ti€l KOHILIETIIii Teperyisiay CyIOBOrO HaKasy,
sgka Oyna 3akianeHa y Hopmax LITTK VkpaiHu 10 BHeCEHHS Y HbOTO
3MmiH 3akoHoMm Ykpainu Bix 07.07.2010 poxy Ne 2453-VI. 3a tuM mig-
XO0lOM Oynb-sIKa 3asiBa MPO CKaCyBaHHSI CyJOBOTO Hakasy, 1110 HamiiIi-
Jla Bif OOp>XHMKA, CBiTYUTH MPO CITPHICTH BUMOTH CTITyBaya, a OTXKe
Taka BUMOTa He MOXe OyTM BHpillleHa CYAOM B MOPSAKY HaKa3HOIO
MPOBAKEHHSI, TOMY CYIOBUIA Haka3 IMiUIsira€ cKacyBaHHIO. BinmoBinHo
10 4. 3 cT. 171 yunnoro HITK Ykpainu y pasi BincyTHOCTI miacTaB st
TMOBEPHEHHS 3asiBM MPO CKACyBaHHS CyIOBOI'O Hakasy, Cylisl He Mi3-
Hillle ABOX AHIB Mic/s 11 MOJAaHHSI TTOCTAHOBJISIE YXBaTy PO CKaCyBaHHS
CyIOBOIO Haka3sy, B SIKili po3’SICHIOE 3asBHUKY (CTSTyBaudy) MOro mpaBo
3BEPHYTUCH 10 CYAY i3 THMM CAMMMU BUMOTaMU B MOPSIKY CHpOIle-
HOTO TMO30BHOTO MPOBaKeHHs. [Ipy 11bOMY MOBEPHEHHSI CyIOM 3asiBU
MPO CKACyBaHHS CYIOBOTO Haka3zy MOXJIMBE Jivile 3 (hOPMaIbHUX TTijI-
cTaB (3asiBa OOpPKHMKA MPO CKACyBaHHSI CyJOBOTO HaKa3y IMOBEPTAETh-
csl, SIKIIIO BOHA TMOJaHa Mic/sl 3aKiHYeHHSI CTPOKY, BCTAHOBJIEHOTO 3a-
KOHOM, Ta SIKIIIO CYyJ 3a 3asiBOI0 0CcOo0M, sIKa ii Tofayia, He 3Haime M-
CTaB ISl TIOHOBJIEHHSI CTPOKY JUIsl TIOAAHHS 1Ii€l 3as1BU), a He yepe3
il HeoOrpyHTOBaHICTh. Lle 03Hauae, IO Cyn, Y BUIIAOKY HAaIXOMKEHHS
JI0 HbOTO 3asiBU TPO BUJAYY CYJOBOrO Haka3sy, BUJAE CYIOBUM Hakas,
HE PpO3IJIsJaloud OOTPYHTOBAHICTh 3asBJICHUX CTITYBayeM BHUMOIL, a
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MOTiM y BUMAIKy HAIXOMXKEHHs 3asiBU PO CKacCyBaHHsI CyJIOBOTO Ha-
Ka3zy — CKaCOBYE MOro, TaKoX HE IepeBipsioYr OOI'PYHTOBAHOCTI JIO-
BOJIiB OOpXKHMKA, Ha OCHOBI camoro (hakTy Tojmadi 3asiBul.

SAx Bkasye O. 3. XoTUHCBKa, caM II0 co0i (pakT mogaHHS TaKoi 3a-
SIBU TIPO CKAacCyBaHHSI CyIOBOTO Haka3y BKa3ye Ha He3rojay OOp>KHUKa
i3 3agBJIEHUMM BUMOTAaMHM, a OTXe — IIPO HaSBHICTH criopy'.

OfHak cilii 3ayBaXUTH, 1110 HASIBHICTh IOPUIUYHOIO CIIOpY Ta Ha-
SIBHICTh CHIOPY MpPO MpaBo — pi3Hi pedi. HebaxxaHHsg OOp>XHUKA BU-
KOHYBaTU CBili 00OB’SI30K, 3a3HaUeHUI y CyJIOBOMY Hakasi, depe3
BiICYTHICTb Y HbOTO TPOIIOBMX KOIILTiB 51 TIOrauieHHs 3aboprosa-
HOCTi mepel CTIryBadyeM 4YM 3 iHIIWUX IIPUYWH, HE IIOB’SI3aHUX 3 00T-
PYHTOBAaHHUM OCIIOPIOBAaHHSIM HAsIBHOCTI caMoi 3a00proBaHOCTI 4u ii
pO3Mipy, HE MOXHa BBaXXaTU CMOPOM IPO MpaBoO, HA YOMY HaroJoCUB
i I[lnenym Bumioro crienianizoBaHOTO cyay YKpaiHU 3 pO3MJISay 1Liu-
BiJIbHUX i KpMMIiHAJIbHUX CIIpaB y 3rajlaHili BUIIE ITOCTAHOBI.

3BUYaAiiHO He MOXHa BMMaraTu, 11100 JOBOJAM, HaBeJcHi y 3asiBi
MPO CKacyBaHHS CyJOBOIO Hakasy, ILJIKOBUTO CITPOCTOBYBAJIM BUMO-
I'M 3asiBHMKA Ta y TOBHil Mipi JOBOAWIM BiICYTHICTh Y HHOTO 00O-
B’s3KiB Tepen ctaryBadeM. OgHakK BOHAa MOBMHHA 3apOAUTU Y CYM-
i OOIrpyHTOBAaHMIA CYMHIiB y O€3CHiIpHOCTI BUMOT CTSryBada caMe 3
TOYKHM 30pYy iX MPaBoBOi UM (paKTUIHOI OOIPYHTOBAHOCTI, a HE JIUIIE
TOMY, 110 OOpPXXKHUMK MOMaB 3asiBy MPO CKACyBaHHS CYyIOBOTO Hakasy.
JIuiie 3a Takux yMOB Cyll MOXE KOHCTaTyBaTW HasiBHICTb CIIOpPY MpPO
MpaBo Ta CKAacyBaTU CyIOBUI Hakas.

[To36aBuTH Cya MOXJIMBOCTI OL[iHIOBAaTH OOIPYHTOBAHICTb BUMOT
CTSITyBaua, 1110 MIiCTATbCS y 3asiBi MPO BUAAYy CYJIOBOrO Hakasy, YM
JIOBOIiB OOPXKHMKA, 10 MICTATHCS Y 3asIBi IIPO CKaCyBaHHS CYIOBOIO
Haka3zy, 03Hauya€ BMBECTM HaKa3HE MPOBAIXXEHHS 3a MEXi MpaBoOCy/l-
ns. Ske X 1e mpaBoCyals, B IKOMY Bill Cydy HE BUMAara€TbCs >XKOI-
HOTO CYIXKEHHS, PO3CYIY.

AK BXe 3a3Havanocs, caMe MPUCYTHICTh CyIIiBCHKOrO pO3Cyly B
MUTAHHSX (paKkTy MepeTBOPIOE TaKUi Oe3CHipHUI 3 TOYKMU 30py CY-
0’eKTUBHMX MaTepiaJbHUX MpaB Ta 00OB’SI3KiB iX YYaCHUKIB BUI IIU-
BUJIBHOTO CYJIOYMHCTBA, SIK HaKa3He TMPOBaIXKE€HHSI Ha BilrpaBiIeHHS
npaBocynas. HasgBHICTb MOXJIMBOCTI Cyly pOOUTH BiJIbHY OLIHKY J1O-
Ka3iB y Ipolieci BuIadi CyIOBOIrO Haka3zy poOMTH CyOOBMI HakKa3 akK-

! Xomuncexa O. 3. CynoBuii Haka3 sIK 0cob6juBa ¢opMa CyIOBOIO pillleHHs //
Bichuk Akapewmii agBoxkatypu Ykpainu. 2005. Bum. 3. C. 35.
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TOM MPaBOCYIAsl Ha BiAMiHY Bif, HaMPUKJaa, BUKOHABYOIO HAIUCY
HoTapiyca, SIKMi BUMHSIETbCS Ha MilCTaBi 3aKOHOIABUYO BHU3HAUYEHOTO
Mmakera JOKYMEHTIB, 3a3HaueHMX y ImoctaHoBi KabGinery MinicTpiB
Ykpaiau Bin 29 wepBHSA 1999 poky Ne 1172 «[1po 3aTBepmkeHHS mepe-
JIiKy TOKYMEHTIB, 3a SIKMMM CTSITHEHHsI 3a00proBaHOCTI IMPOBAAUTHCS Y
Oe3cIipHOMy IOPSAKY Ha MiJACTaBi BUKOHABYMX HAMKCIB HOTapiyCiB».

baxaHHs MaKCUMaJIbHO CITPOCTUTM MPOLIEAYPY CKAacyBaHHS CyIO-
BOTO HaKa3zy MOXe MPU3BECTH IO HEraTMBHUX HaCIHiAKiB. HacTimbku
MPOCTUI TIOPSIOK CKACYBaHHSI CyIOBOTO Hakasy B KYIIi 3 3aKpillieH-
HSM IIpaBa 3aiHTepeCcOBaHOI 0COOM 00MpaTH mpolecyalbHy (QopMy
3aXUCTy MpaBa y LMBIIbHOMY CYIOUYMHCTBI (HakazHe abo CrpolleHe
MMO30BHE IIPOBAMXKEHHS) MOXe Ha IPaKTHUlli 0araTboX BiIBEpHYTU Bif
HakKa3HOTo IpoBamxeHHs. O00B’SI30K Cydy cKacyBaTu CyIOBUI Ha-
Ka3 3a OyIb-SKOI0 3asBOI0 OOpKHMKA, SIKIIIO BOHA BilIOBiZa€E 30B-
HilIHiM, (opMaTbHUM O3HaKaM Ta TMOJaHa Yy MeXax BCTAaHOBJIEHOTO
CTPOKY, O3HaYaTUM€ HECTaOUIbHICTh MaHOI (hOPMU CYTOBOTO pillleH-
HsI, a OTXe, HeHaJleXXHY 3axMUIIEHIiCTh TpaBa, sIKe JaHe CyIoBe pi-
IIeHHSI MOKJMKaHe 3aXuIlaTh. 3a TaKMX YMOB CYIOBMWIi Haka3, BU-
JIaHW HaBiTh 3a ILJIKOBUTO OOIPYHTOBAHOIO BMMOIOIO 3a HAsSBHOCTI
Oe3cmipHuX J0Ka3iB, MOXe OyTH CKAaCOBAaHMI CYyIOM IIPOCTO Y 3B’f3-
Ky 3 MOJaHHAM OOpP>KHMKOM IIPaBUJILHOI 3 (hOPMaIbHOI TOYKU 30pY,
OJIHaK TTOBHICTIO 0€33MiCTOBHOI 3as1BM MPO CKACyBaHHS CYJ0BOTO Ha-
Kazy. 3BMYaiiHO 3asiBHMK HE BTpaya€ B TAKOMY BUIIAIKy MOXJIMBiCTb
3aXMCTy MOTO IpaB y CIPOIIEHOMY ITO30BHOMY MPOBAIKECHHI, aje BiH
BTpaya€ 4yac, sAKuil OyB BUTpayeHUI Ha BMIAuy Ta CKAaCyBaHHS Cy-
IIOBOTO Hakasy. ¥ 3B’43KYy i3 UMM 3BEpHEHHS 3 BiAIIOBIIHUMHN BU-
MOTraMM B TOPSIIKY HaKa3HOTO MPOBAIXEHHSI BTPATUTh CEHC, a OCO-
0u, MpaBO SKMX MOpPYLIeHO, OynyTb 3BepTaTUCS OO Cyly HE B Ha-
Ka3HOMY, a B CIIPOILEHOMY TTO30BHOMY TOPSIIKY, 1110 HABPSII YU MpU-
3BeJIE 0 3aeKJIapOBAHOIO 3aKOHOJABIEM IMPUCKOPEHHS MPOLEAYpPU
CyJIOBOTO 3aXMCTy TpaBa.

Bce BuIlleBKa3zaHe Ja€ TMiACTaBU 11100 MOCTAHOBKHU IlIe¢ OJHO-
o BaXJIMBOTO TMUTAHHS: YU € CYyIOBUI Haka3 aKTOM IpaBocCynis?
I. B. VnanvlioBa nae Ha 1le MWTaHHSI HeTaTMBHY BiAmoBinb. Ha nym-
Ky BYEHOI, OYEBUIHO, 110 B HAKa3HOMY IPOBAIXKEHHI MPaBOCYAIS
He 3IiMCHIOETbCS, OCKIJIbKY Mpolleaypa HaKa3HOTO MPOBAIXEHHS BU-
SIBISIETbCSI B TOMY, 110 BUPIllIEHHSI LIMBiIbHOI CIpaBU BigOYBa€TbhCS
0e3 po3rjsgay B CyIOBOMY 3acillaHHiI Ta BUKJIMKY 3asiBHMKA i OOpXK-
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HUKa. I, KpiM Toro, 3asiBHMK HE MOXE 3BEPHYTHUCS 3a 3aXMCTOM CBO-
iX TIpaB y 3araJbHOMY — ITO30BHOMY ITOPSIOKY'.

3 TaKkoI0 TOYKOIO 30py MOXHA IOTOIWTHCS JIMIIEe JacTKoBo. Cy-
IOBUIA Haka3 MiiiCHO He MOXe BBaXKaTHCSI aKTOM IPAaBOCYIIS, SIKIIO
BiH BUIAETHCS CYAOM y MeXax TaK 3BaHOI Oe3moKyMeHTapHOi (0e3-
JIOKa30BO1) MOJIeJIi HaKa3HOro IpOBaIXXeHHs. B TakoMy BUMaAKy Cy-
JIOBUII Haka3 € JIMIEe CyIOBUM aKTOM, SIKUI Hama€ IOPUAMYHOL CHIIU
BMMOTaM 3asiBHMKa 32 YMOBM BiICYTHOCTI 3amepedyeHb 3 00Ky OOopxK-
HUKa ((pakTUYHO 3a HasIBHOCTi Oro MoOBYa3HOi 3roau). BogHouac 3a
JTOKYMEHTAapHOI (JOKa30BOi) MO, OCOOJIUBO B YMOBaX HasIBHOCTI
IpaBa Cydy OIIIHIOBAaTH HaJaHi 3asBHMKOM OOKa3W 3a BHYTPIIIHIM
MepeKOHAHHSM, IIePEeBipsII0YM TUM CaMMM 3aKOHHICTh Ta OOIPYHTO-
BaHICTh BMMOT 3asiBHMKa, MOXHa CTBEpPIXyBaTW, 110 CYIOBUH Ha-
Ka3 € aKTOM IIPaBOCYAJs, HaBiTh IIONpPU CHPOILICHUI TOPSII0K HOro
Meperisiy Ta ckacyBaHHs. Xoya TaKMi CHpPOIIEHU MOPSIIOK cKa-
CYBaHHS i CTaBUTh Tl CyMHiB €(EeKTUBHICTb JAHOI CyIOBOI (hOopMU
3aXMCTy TpaBa. HasiBHiCTb Cyq0BOro 3acimaHHs Ta pO3TJsa CIIpaBU
3a y4JacTi 000X CTOpiH He MOXHa BBaxkaTu 0OOB’SI3KOBOIO YMOBOIO
3MiMCHEHHS MTpaBOCYIsl, iHaKIIIe BCi CyNOBi aKTH, YXBaJeHi B MOPSII-
Ky IIMCHbMOBOTO IPOBAIKeHH (PillleHHS, yXBajeHi B IOPSIAKY CIIPO-
IIIEHOTO TTO30BHOTO TPOBAIKEHHS 0€3 BUKIIMKY CTOPiH; ITOCTAaHOBH,
YXBaJIEHI CYIOM KacalliifHO1 iHCTaHIii 0e3 BUKJIMKY CTOPiH TOIIO),
JOBENEThCS TAKOX BUKIIOUUTU 3 MEpPesIiKy akTiB MpaBoOCYyIsl.

[{iTKOM MOXJIMBO, IO, BUOYTOBYIOUM YKPAiHCBbKY MOJEIb HaKa3-
HOTO TPOBaXKEHHSI, 3aKOHOABELIb BCE XX CXUJSIBCSA 10 OE3M0KYyMEH-
TapHOI (06e3moka3oBoi) Moaeni. I1po 1ie MOXYTh CBITUMTH TOJIOXEHHS
MPOLIECYaTbHOTO 3aKOHY MPO Te, 1110 B TEKCTi CYI0BOTO HaKa3y Cy/ Io-
BMHEH 3a3HayaTu, 110 BiH He TepeBipsie OOrPYHTOBAHICTb BUMOT, i Te,
IO CYIOBUIA HaKa3 CKACOBYETHCS 3a OyIb-SKOIO 3as1BOI0 OOpXKHMKA Ta-
KOX 0e3 mepeBipKM ii 0OIPYHTOBAHOCTi. 3a TaKMX YMOB CYJOBHUI Ha-
Ka3 JificHO BTpayae BaxJIMBi O3HAKM akTa npaBocynis. BiH cTae auine

! Yoanvyosa 1. B. CynoBuii Haka3 i Haka3He MPOBAaKEHHS // AKTyalbHi Tpo-
061eMu 3actocyBaHHs LluBinbHOTO TpolecyanibHOro Kofaekcy ta Kogekcy agmi-
HICTpaTMBHOIO CYIOUYMHCTBA YKpaiHUW: T€3U JOM. Ta HayK. MOBiIOMJI. YYaCHUKIB
MIXHap. HayK.-IpakT. KoH}. (25—26 ciu. 2007 p.). Xapkis, 2007. C. 179—183;
[Ipobaemu Teopii Ta MPaKTUKUA LMBIILHOIO CYIOYMHCTBA: MOHOrpadis / 3a 3arL
pen. B. B. Komaposa. Xapkis, 2008. C.275—299; [[usinrbhe CymOYMHCTBO YKpa-
iHU: OCHOBHI 3acaau Ta iHCTUTYTU: MoHorpadist / 3a pen. B. B. Komaposa. Xap-
KiB, 2016. C. 615.
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¢dopmaibHO OOTPYyHTOBaHUM (I0r0 OOTPYHTOBAHICTb (PaKTUYHO 3alie-
SKUTh JIVIIIE Bif TOTO, Y4 BM3HAE MOr0 OOIPYHTOBAHUM OOPXKHUK).

B Takomy BuIanky 3akpiljieHHsI 000OB’sI3KY 3asiBHMKaA J10/JaBaTU
IO 3asBM MO BUJAUy CYIOBOTO HakKa3y MMWCbMOBI JOKa3u MpU3HaYe-
He JIMIIE IS TOro, 1100 YOe3MeYMTUCh Bid Mmped’siBIE€HHS 3aBiIOMO
0e3ITiIcTaBHUX BMMOT Ta IlepeBaHTaxK€HHS CYIiB 3asiBaMU PO BUIA-
Yy Ta CKacyBaHHS CyJIOBUX Haka3ziB. Ilpu 1boMy Iie Oinbioo ikiii-
€10 OOTPYHTYBaHHS BUIJISIAAE OOOB’SI30K OOPXKHMKA 3a3HAYMTH B 3a-
sIBI TIPO CKacyBaHHS CYIOBOTO Haka3dy Mpo IMOBHY a00 YacCTKOBY He-
OOIPYHTOBaHiCTh BUMOT cTsryBaya (m. 5 4. 3 ct. 170 LITK Vkpainn),
OCKIiJIbKM 3a TaKOI0 3asBOIO CYJOBUI HakKa3 Oyae cKacoBaHU CydoM
B Oy/lb-SIKOMY pa3si, He3aJeXHO Bil TOro, Y1 IiliCHO CydOBUI Haka3
OyB HEOOI'DYHTOBAaHUM, YU L€ JIMILLIE 3[AJ0CS OOPXHUKY.

BriMm y ¢dbopmyBaHHI Mozeni TOro Y iHILIOrO CyAOBOrO MpOBa-
JIKEHHS 0araTo 4oro 3ajJeKUTh TaKOX Bil CylIOBOi MpakKTUKU. B Hamii
JepXaBi 3aHAATO (pOpMaIbHUM MiAXid 10 MPUNHSITTS CYIOBUX PilllcHb
He € momyasapHuM. JlesKi cynoBi HaKa3W HaBiTh MalOThb MOTUBYBAJbHi
YaCTWHU, MOMiOHI JO pillleHb CYAiB Y MTO30BHOMY MpoBamXeHHi. Tomy
3aKJIaJieHa 3aKOHOJABIIEM MOJIEIb HaKa3HOTO MPOBaKEHHSI MOXe BU-
JIO3MIHUTUCS Mil BIUIMBOM IIPaBO3aCTOCOBHOI IMPaKTUKMN.

4.2. ®opma Ta 3MICT Cy0OBOrO Hakasy

Haka3zne npoBamkeHHs 3aBXIW IMO3ULIIOHYBAIOCS SIK MaKCUMaJlb-
HO CIpOIIEHWI BUJA LIMBIIBHOTO CYNOYMHCTBA, y 3B’43KYy i3 UMM Cy-
JIOBMI Haka3, K Horo pe3yjbraT, ITiJICYMKOBUI TpPOLECYaTbHUNA aKT
Cyly, TAKOX € IOBOJI IMpOCTUM 3a ¢opMolo Ta 3MmicToM. BiH € mak-
CUMAaJIbHO JIAKOHIYHUM TIOPiBHSIHO HE JIMIIE 3 PillIeHHSIM Cydy, a i 3
YXBaJIOIO, OCKIJIbKM JesIKi BUAW YXBajl iHKOJIM HE MOCTYIAlThCH pi-
IIEHHSM 32 00CSITOM MOTMBYBaHHSI BUCHOBKIB CYIy.

OueBUOHA MPOCTOTA CYAOBOI0O HaKa3y IIpU3BeJia 10 TOTO, 110 3MiCT
JIAaHOTO BUAY CYIOBHMX aKTiB MPAKTUYHO HE MOCIIIXYyBaBCS HayKOB-
LSIMU, @ TOMY OKpPeMi HEOOJiKM CYHOBOI IPaKTUKM, SIKi BCE XX TaKU
TPaIUISIOTBCS TIiJ] Yac BUAA4Yi CyIOBUX HaKa3iB, HE BUMPABISIOTHCS, a
caM CyIOBMI Haka3 sIK aKT MpPaBOCYIJsl — HE BIOCKOHATIOETHCS.

CynoBuii Haka3 € OIHOYaCHO (POPMOIO CYIOBOroO pillieHHs (Mpo-
LieCyaJIbHUM aKTOM CyAy) Ta BUKOHaBUMM JOKYMEHTOM, a TOMY 10
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HOro 3MicTy OIHOYACHO TP’ ABISIOThCS ABi TPYIU BUMOT: SIK 10 CY-
JIOBOTO aKTa i SIK 0 BUKOHABYOTO JOKYMEHTAa.

SIX cymoBuil akT CymoBMII HaKa3 BUKJIANAEThCS Y BU3HAYEHIil 3a-
KOHOM IIpoliecyalbHill (popMi, € mpoliecyaJbHUM TOKYMEHTOM CYIY,
SIKUI1 Mae TEBHY CTPYKTypy. TpaIuUiiiHO BCi CylOBi pillIeHHSI, HeE-
3aJIeXKHO Bi IpoliecyaabHOoi (opMU iX BUKJIAACHHS, IPUNAHATO MO-
IUISITU Ha YOTUPU YAaCTUHU: BCTYIIHY, OMKWCOBY, MOTHBYBaJbHY Ta
pe3onoTuBHY. CTOCOBHO pillIeHHSI Ta YXBaJIM MPOLECYaTbHUN 3aKOH
YiTKO BU3HAYa€, SIKi camMe BiTOMOCTi MMOBUHHA MICTUTU KOXHa 3 LIHX
yacTuH (CT. cT. 260, 265 LITTK Ykpaiuu'). JIysg cymoBoro Hakasy 3aKo-
HOJiaBellb BU3HAYa€ JIMIlle TMepelikK Moro pekBi3uTiB, He 3AiHCHIOIOUMN
MMomily Ha yacTUHM. Takuii migxin He MOXHa BBaXKaTW BOAJIMM Dpi-
LIEHHSM 3 TOYKU 30py IOPUAMYHOI TeXHIiKM HAaBITh 3 OIVISIIY Ha IIPO-
CTOTY JAHOTO BUIY CYJOBUX aKTiB.

BriM He3BaxalouMm Ha Te, IO 3aKOHOJABEllb HE MOIUIMB CYIOBUIA
Haka3 Ha YaCTMHM, TaKUU MOAIN 30iCHEHO B T€Opii LMBIILHOIO MPO-
1ecyajnbHoro mnpasa. Cepel HayKOBLIiB JOBOJIi MOLIMPEHOK € TOYKA
30Dy, 110 CYAOBMIA Haka3 BKJIIOYAE JIMIlEe JBi YaCTUHU: BCTYIHY Ta
pe3omotuBHY. e, K BOAYaeThesl, BUKIIMKAHO MO3UIi€l0 BepxoBHO-
ro Cyny Ykpainu, SIKMi BiI3HAa4MB y CBOEMY Y3araJibHEHHI IIPaKTUKHA
pO3MISIAY CyJaMU LIMBIIBHUX CIIpaB Y HaKa3HOMY IIPOBAaIKEHHi, 1110
y CyJIOBOMY Haka3i Ma€ OyTM JIMILIE JBi YaCTUHM: BCTYIIHA Ta pe30-
JIIOTMBHA. 3aKOHOM He MepeadayeHa HasIBHICTh Y CTPYKTYPi CyI0BOTO
HaKa3y MOTHBYBAJIbHOI YaCTHHM?.

HaHa To4ykKa 30py He TOBHICTIO BiAITOBiZa€ IMOJOXEHHSIM CT. 168
LITK Yxpainu, ocKiJIbKM MOCHWJIAaHHS Ha 3aKOH, Ha ITiICTaBi SIKOTO
MiIJIIraloTh 3aJ0BOJICHHIO 3agBlieHi BuMoru (1. 4 4. 1 ct. 168 LITK
VYkpainu), He MOXHA BiIHECTH Hi OO BCTYIIHOI, Hi IO PE30JIOTUBHOI
yactuHH. Ilomin cymoBoro Haka3y Ha 4YacTMHM HE MOXHAa BBaXKaTu
MpaBUJIBHUM, SKIIO OAWH 3 NepeadadeHUX 3aKOHOM PEKBi3UTIB He
OXOIUTIOETHCS >KOAHOIO 3 YacTUH. Buxomsum 3 aHajli3dy 3MiCTy iHIINUX

! [Ipoekm 3akoHy IIpO BHECEHHs 3MiH o locmomapchKoro mpoliecyalbHO-
ro komekcy Ykpainu, LuBiabHOro mpouecyaabHOro komaekcy Ykpainu, Ko-
JIEKCY aaMiHiCTpaTUBHOIO CYJIOUYMHCTBA YKpaiHM Ta iHIIMX 3aKOHOJABYUX aK-
TiB Ne 6232 Bix 23.03.2017 poky. URL: http://wl.cl.rada.gov.ua/pls/zweb2/we-
bproc4 1?pf3511=61415.

2 [Ipakmuka po3rasimy CylaMy LMBUIBHMX CIIpaB Y HAKa3HOMY ITPOBAaKEHHI: y3a-
raJlbHeHHs cynoBoi npakTuku, BepxosHuit Cyn Ykpainu. URL: http://www.scourt.
gov.ua/clients/vsu/vsu.nsf/(documents)/77C139CIDE61 E95BC2257B7C0043C062.
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¢dopM cynoBux pillleHb (pillleHHS Ta YXBajJlM) MOXHa CTBEpIXYBaTH,
IO TIOCUJIAaHHSI Ha 3aKOH, 1110 OYB 3aCTOCOBAaHUU CylIOM MpU yxBa-
JIEHHI BiOITOBIZHOTO PillIeHHS, 3aBXIW BiTHOCUTHCS TO MOTHBYBAJIb-
HOI YacTMHU. TakuM YMHOM, MOXHa 3pOOMTH BHCHOBOK, IIIO CYIO-
BUI Haka3 CKJIaJa€ThCs 3 TPbOX YACTUH: BCTYMHOI, MOTUBYBAJbHOI
Ta Pe30JIIOTUBHOI.

Y BCTyMHIN 4aCTWHI CyqOBOTO Hakasy 3a3HayaloThCs: JaTa BUAAYi
Haka3zy; HaliMEHYBaHHS CyAdy, MPi3BUILNE Ta iHilllaJW CYami, SIKWA BU-
JlaB CyJOBUIi Haka3; MOBHE HaliMeHYBaHHS (MJIS1 IOpUAUYHUX OCi0)
abo imM’a (TIpi3Bulle, iM’S Ta MO 0aTbKOBi st Qi3MYHUX OCi0) CTS-
ryBada i O0pxXHHUKa, iX Miclle3HaXOMXKEeHHs (JUIS1 IOPUAUYHUX OCi0)
a0o Miclie MpoXMBaHHS YK IepeOyBaHHsA (I i3myHuX 0ci0), imeH-
TUdIKALUiiHUI Koa IOpUAUYHOI 0coOM B €IMHOMY Aep>KaBHOMY pe-
€CTpi MIANPUEMCTB i opraHizaliifi YkpaiHu cTsryBaya Ta OOp>XKHMKa,
peecTpauiiiHuit HoMep OO0JIIKOBOI KapTKM MJaTHWKA IMOJATKiB CTS-
ryBada Ta OopxxHuKa (mis1 (GisMuHUX OCi0) 3a HOro HasiBHOCTI abo
HoOMep i cepisi macropra cTsAryBaya Ta OOpKHUKA sl (hi3MIHMX
0oci0 — rpomansgH YKpaiHM, a TaKOX iHIIi JaHi, SKIIO BOHU BiIOMi
cyny, SKi imeHTU(IKYIOTh CTSITyBada Ta OOpPXKHMKA.

Takox, He3BaXkaroYM Ha BiICYTHICTb BKAa3iBKH IIpO lie B HOpMax
IIITK Ykpainu, y BCTYIIHIM YaCTUHI CyOOBOro HaKa3ly MPUIHSATO BKa-
3yBaTU MpeaMeT BUMOTU 3asiBHUKA (CTATHEHHSI HapaXxOBaHOi, ajie He
BUIJIaY€HOI MPalliBHUKOBI CyMU 3apOOiTHOI IUIaTU, CTSITHEHHS ai-
MEHTIB Ha TUTHHY i T.iH.).

MoTuHByBajlbHa YaCTHHA CYAOBOTO HaKasy € JOBOJi OOMEXEHOIO.
Yepes 11e B IOpUANIHIM JIiTEpaTypi CYIOBUI HaKa3 HEPiTKO Ha3MBaIOTh
HEMOTHBOBAHOIO CyI0BOIO TTocTaHoBoIo'. Tak, Hampukiam, O. CeBpykK
BiI3HA4YMIIa, 110 CyIOBUI HAKa3 Ha BiIMiHY Bif CyZOBOIO pillleHHS He
MOTUBYEThCSI, a JIMIIE MICTUTh MOJAEIb MOBEAIHKU OOpXKHMKA, TOOTO
3000B’s13aHHS BUMHUATH TIeBHI Aii>. Ha BiZCyTHiCTb MOTHMBYBaHHS SIK
XapaKTepHY O3HaKy CYI0BOro Haka3sy Bkasdye i O. 3. XoTmHCBbKa?,

' Pewemnsx B HU., Yepuoix U. . 3a04HOE TIPOU3BOACTBO U CyHeOHBIA IPUKAa3
B rpaxaaHckoM mpouecce. Mocksa, 1997. C. 52; Illepbax C. CyTHIiCTb CynIOBOTO
Hakasy // IlignpuemHuuTBo, rocrnogapctBo i mpaso. 2005. Ne 6. C. 59.

2 Cespyk O. CynmoBuii Hakas sIK MpOLECYadbHUIl akT cyny // BicHUK mpokypa-
typu. 2012. Ne 2. C. 95.

3 Xomuncoka O. 3. CynoBuii Haka3 sik oco0inBa (opma cymaoBoro piiieHHs //
Bicuuk Akanmemii amBokarypu Ykpainu. 2005. Bum. 3. C. 36.
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HiiicHO, came JuIlle MOCWJIAaHHS Ha HOPMY 3aKOHY, 3aCTOCOBAaHY
CyJIOM, He MOXHa BBaxkaTW HaJIEXXHUM MOTHUBYBAHHSIM CYIOBOTO pi-
meHHs. OgHaK BiICYyTHICTh HAJIEXKHOTO MOTHMBYBaHHSI IIie HE CBIf-
YUTH PO BiACYTHICTh MOTHBYBAJIbHOI YACTUHMU SIK CTPYKTYPHOTO €Jie-
MEHTa CyJOBOTO Haka3y. B MOTUBYBa/bHill YacCTHHI CyIOBOIO HakKasy
MIiCTUThCS TIOCHMJIAHHSI Ha 3aKOH, Ha ITiJCTaBi SIKOTO MiIJIsSIraloTh 3a-
JIOBOJIEHHIO 3as1BJI€HI BUMOTU. BKa3yloTbcsl SIK HOPMU MaTepiajlbHO-
ro, Tak i mpouecyajibHoro npasa. Cynasi TOBUHEH BKa3yBaTU KOXHY
HOpPMY 3aKOHY, SIKY BiH 3acTocyBaB. He MoXHa BBaxkaTu MpaBUIbLHOIO
CUTYyallil0, KOJIM B CYIOBOMY HaKazi pOOMTHCS TOCUJIAaHHSI BUKIIIOUHO
Ha HOPMM TIPOLIECyaJIbHOTO 3aKOHY, OCKIJIbKM IIiJl Yyac ioro Buaadi
CyJIOM 3IiHCHIOETHCSI 3aCTOCYBAaHHS K HOPM IpOLECyaJIbHOTO, TaK i
HOpPM MaTepiajJibHOTO IIpaBa.

Cynni iHKoIM HeyBaXKHO pOOJISITh MOCUJIAHHSI HA HOPMU MPOLIECy-
aJIbHOTO 3aKOHY B TEKCTi CyJOBOTO HakKa3zy, 3a3Ha4yalouu JIMIIE Ti cTat-
i IITK VYkpainu, sxi mictareea y posaiii II «HakasHe mpoBamxkeH-
Hs1». Tak, cTIryoud 3 OOp>KHUKA CYAOBi BUTpaTH, CyJ IMOBUHEH IIO-
cuiatucs Takox Ha cT. 141 HITK Ykpainu, 3BepTarouu cynoBUi Ha-
Ka3 g0 HeraiiHoro BukoHaHHSI — Ha CT. 430 LITK Ykpainu tormo.

B pe3osoTuBHI YacTHHI CyIOBOro Haka3y 3a3HayaloThCs: cyMa
IrPOILIOBUX KOIITIB, SIKi IIJISTalOTh CTSITHEHHIO; CyMa CYIOBUX BU-
TpaT, 1O CIJlayeHa 3asBHUKOM i MiIJsSrae CTATHEHHIO Ha MOTO KO-
pUCTb 3 OOpPXHUKA; MOBIAOMJIEHHS TPO Te€, IO il Yac PO3MISAy
BUMOT y TIOPSIAKY HAKa3HOTO IMPOBAIXEHHSI Ta BMIayi CYJIOBOTO Ha-
Ka3y cyl He PO3IJIsSiIa€ OOIPYHTOBAHICTh 3asiBJIEHUX CTSITyBaueM BU-
MOT TIO CYTi; BiIOMOCTi TIpO MOPSIAOK Ta CTPOKU TOAAHHS 3asiBU ITPO
cKacyBaHHSI CyJOBOTO Hakasy; JaTta HaOpaHHSI CYJIOBMM Haka3oM 3a-
KOHHOI CUJIU; CTPOK Mpen sIBJI€HHSI CyIOBOTO Haka3y A0 BUKOHAHHS;
JlaTa BMJadi CyJOBOrO Hakaszy CTATyBauy.

Ax BuaHo, y unHHoMy IIIIK VYkpainu Oinbll po3lIMpeHO 00-
cIT BiJOMOCTEM MpO 3asiBHMKA Ta OOpXXKHUKA, IO MalTh OyTU 3a-
3HauYeHi y CyI0BOMY Haka3i, MOPiBHSIHO 3 MOIEpPeaHbOI0 peAaKIIi€lo.
Tak, Hopmu monepenHpoi penaxiii LIITK Ykpainu He mepenbdavanmn
HeOoOXiTHOCTI BKa3yBaTH y CYOOBOMY HaKa3i TaKUX BiIOMOCTEM, K
MOBHE HaliMeHYBaHHS (/s IOPUAUYHUX 0Cib) abo imM’s (TIpi3BuILE,
iM’s Ta o 0aTbKOBI Wi (Pi3MUHMX 0Ci0) cTdaryBaya i OOpXKHMKA, iX
Miclie3HaXOIKeHHS (I I0pUIAMYHUX 0Ci0) abo Miclie mpOXKMBaHHS
yy nepeOyBaHHS (M1 (pidMyHUX 0Ci0), imeHTUIKalLifHUI KO 10pu-
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JIUYHOI 0ocoOu B €IMHOMY Jep>KaBHOMY PEECTpPi MiAMPUEMCTB i Op-
raHizaui YkpaiHu cTaryBaya Ta OOpXKHMKa, peecTpalliiHuii HOMEpP
00J1iKOBO1 KapTKU TIJIaTHUKA TOAATKIB CTAryBaya Ta OOpXXHUKA (ISt
¢iznyHMX 0Ci0) 3a Horo HasIBHOCTI a00 HOMEp i cepis Imacropra CTs-
ryBada Ta OOpxKHMKaA IJisd (hi3MIHMX OCi0 — rpoMaisiH YKpaiHu, a Ta-
KOX iHIII maHi, SIKIIO BOHU BilOMi Cyay, SIKi iIeHTU(iIKYIOTh CTSI-
ryBaya Ta OOpXHMKa; JaTy HaOpaHHS CylIOBAM HaKa30M 3aKOHHOI
CWJIW; CTPOK Tpel sSIBJIEHHSI CyJOBOTO HakKa3y 0 BUKOHAHHS; JaTy
BUaui CyIOBOIO Hakasy CTSTyBady.

Brim BkazaHa Bullle iH(opmallist il paHilie 3a3Havyanacs y CyI0BUX
HaKa3ax BiAIlOBimHO 10 BUMoOT cT. 4 3akoHy Ykpainu Bim 02.06.2016
poky Ne 1404-VIII «I1Ipo BUKOHaBYE MpOBaIKeHH». ToOTO paHiIe
BiAmoBigHa iH(opMallisd BiZHOCHJIACA OO BUMOT 10 3MICTY CYIOBOTO
Hakasy SK 0 BUKOHABUYOTO JOKYMEHTA, a Telep MpsIMO 3akpirjieHa
B IpollecyaJbHOMY 3aKOHi, a TOMY € HEeBill’EMHOIO CKJIalOBOIO 3Mi-
CTy CYJOBOTO HakKasy sSIK CyJOBOIO DillIEHHSI.

[Hhopmalliss po naTy HabpaHHSI CyJOBMM HaKa3oM 3aKOHHOIL
CWIM Ta JaTy BUJAdi CyIOBOTO HakKa3y CTATyBayy BHOCUTHCS IO CY-
JIOBOTO HaKa3zy IpU BUIAyi MOT0O CTITyBayesi.

V pasi Bumadi cymoBoro Haka3ly BMMOTH 3asBHMKA 3aI0BOJIbHSI-
IOTbCSI B IOBHOMY 00CsI3i. Y pe30JII0TUBHINl 4acTUHI CyJOBOro Ha-
Ka3zy He Moxe OyTHM 3a3Hauye€HO IPO BiIMOBY B 3aJ0BOJIEHHI BUMOT
abo PO YacTKOBE 3aJ0BOJIEHHSI BUMOT 3asiBHUKA. SAKIIO B 3asBi Mpo
BUJAUy CyIOBOTO HaKa3y MiCTSIThCS BUMOTH, YaCTMHA 3 SIKMX HE ITill-
JISITa€ PO3MJISIAY B MOPSIIKY HAKAa3HOTO MPOBAKEHHS, CYA MOCTaHOB-
JIsiE yXBajly MPO BiIMOBY y TIPUWAHSITTI 3asiBM PO BHUAAYY CYAOBOIO
Hakasy JIMllle B YaCTWHi LIMX BUMOTL Y pasi SKIo 3asiBJieHi BUMOTU
MiX cO00I0 B3aEMOIIOB’SI3aHi i OKPEMUI1 X PO3IJIsia HEMOXJIMBUMA, TO
CyIl BiIMOBJISIE Y TIPUMHSTTI 3as1BY PO BUAAUYy CyJOBOTO Hakasy (4. 3
ct. 165 LITK Ykpainn). Tak camo ¢yl BiIMOBIISIE Y TIPUMAHSTTI 3asiBU
PO BUJAUyy CYIOBOTO HAaKa3dy CTOCOBHO BMMOTHM, SKIIO 3 3asiBU Ta
JIOJaHUX J0 Hel MaTepiajliB BOAYa€ThCS MOXJIMBICTb CTSTHEHHS JIWIIIE
YaCTUHU 3asiBJICHOI I'POIIOBOi CyMU (HampUKJIa, SIKIIO y BUMNAAKY
3asBJIEHHsI BUMOTHY TIPO CTSITHEHHSI 3a00proBaHOCTi 3a OILIATy XKUT-
JIOBO-KOMYHaJIbHUX TTOCJIYT CTOCOBHO YaCTMHU BUILIAT 3aKiHUMBCS
CTPOK ITO30BHOI JaBHOCTi). B TakoMy BuUIIagKy 3asBjieHa BUMOTa He
€ Oe3CITIipHOI0, a OTXe, He MIIUISIrTa€ Po3IJIsaay B MOPSAKY HaKa3HOTO
MPOBAIKEHHS.
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VY pe3ooTUBHIN YacTUHI CYIOBUX Haka3iB MPO CTITHEHHS Hapa-
XOBaHOI, ajie He BUILIAYE€HOI MpaliBHUKOBI 3apO0IiTHOI IUIATU Ta IIPO
CTSITHEHHS aJliMEHTiB Ha miteil BimmoBimHo 1o ct. 430 LIIK Ykpainm
000B’I3KOBO Ma€ OyTHM 3a3HA4YeHO, 110 BiH ITimJisIrae HerailHOMY BU-
KOHAHHIO, a TaKOX Y SIKUX MeXax IOMYCKAEThCS HerailHe BUKOHAHHS
Hakazy (y MeXax CyMHU IUIaTeXy 3a OIMH MicCslb UM 100 BCi€l cyMH
oopry).

B ropuan4Hii JgiTepaTypi BUCIOBICHO TOYKY 30py PO HEMOXIM-
BiCTb 3BEpHEHHS CYIOBOr0 Hakasy 0 HeraiHoro BMKOHaHHS. Tak,
Ha aymKky O. b. €pollleHKO, HeraiiHe BUKOHAHHSI CyITOBOTO HakKaay,
B TOMY YMCJIi BUJAHOTO 32 BUMOTaMM MPO CTATHEHHSI HAapaxoBaHOI,
ajie He BUILJIaYeHOI MPaliBHUKOBI CyMM 3apOOiTHOI IIJIaTH, € HEIPU-
nmycTuMuM. Takuii BUCHOBOK BHU3HayaeTbcs 3MictoM cT. 172 IIIIK
VYKpaiHu, 3rifHO 3 SIKOI0 CyJOBMI HakKa3 BUIAETbCS CTATYBAuyeBi IS
Npea’siBIEHHST 10TO 10 BUKOHAHHS TiJIbKM TTicsl HaOpaHHS HUM 3a-
KOHHOI cvn'.

VY naHoMy TBepaXeHHi € ceHc. OgHaK B 1aHOMY BMIIAAKY MIeTh-
Csl HE CTUIBKM MPO HEMOXJIMBICTb 3BEpHEHHSI CylIOBOrO Hakasy 10
HeraiHOro BMKOHAHHS, CKiJIbKU MPO HAsIBHICTb MPOTaJIMHU B TPO-
LiecyaJbHOMY 3aKOHOmaBcTBi. Tak, BinmosigHo 10 1. 6 4. 1 cT. 4 3aKo-
Hy Ykpainu Big 02.06.2016 poky Ne 1404-VIII «I1po BUKOHaBYE IpoO-
BaJKEHHS» SKIIO PIillIEHHS Y BCTAHOBJIEHOMY 3aKOHOM MOPSIKY I1O-
MYIIEHO 10 HETaiHOTO BUKOHAHHS, Y BUKOHABYOMY IOKYMEHTI MOXe
He BKa3yBaTHUCh JaTa HaOpaHHS pillleHHsSIM 3akoHHOi cwiu. Dak-
TUYHO BOHO 3BEPTAEThCSI 10 BUKOHAHHS 1lI€ 1O HaOpaHHSI 3aKOHHOI
cwiu. Tomy B c1. 172 HITK Ykpainu BapTo Oysio 6 3a3HAYUTHU TPO
000B’SI30K CyIy HanpaBUTU CYyIOBUI1 HaKa3 CTATYBaueBi ISl TIpesd’ siB-
JIeHHSI 10 BUKOHAHHS 3a Oro BUMOTOIO i 10 HaOpaHHS TakKUM Ha-
Ka30M 3aKOHHOI CWJIM y BMITIaJKy, SIKIIIO TaKW CylmOBUIA Haka3 Iif-
JISiTa€ HErailHOMY BUKOHAHHIO.

IIpo HeoOXigHICTh 3BEPHEHHSI CYJIOBOTO HakKa3y IpO CTSTHEHHS
HapaxoBaHOi, ajle¢ He BMUILUIAY€HOI MpalliBHUKOBI CYMH 3apoOiTHOI
TJIaTH, a TaKOX MPO CTSITHEHHS aJliMeHTiB Ha IUTUHY 10 HeraiHoro
BUKOHaHHS 3a3HavyaeTbes i y 1m.m. 12, 14 mocranoBu Ilnenymy Bu-
IIOTO CIIeliali30BaHOro cyay YKpaiHW 3 pPO3MUIsSiAy LUMBIIBHUX i Kpu-

' €powenko O. B. TIpobaemMu pO3IJsiAy BUMOT IIOAO CTSITHEHHSI HapaxoBaHOI,
ajie He BUILJIaYeHOI IMpalliBHUKOBI CyMU 3apOO0iTHOI IJIaTH, B MOPSIAKY HaKa3HOTO
npoBamkeHHst // BicHuk Axkaznemii angBokatypu Ykpainu. 2011. Ne 2. C. 63.
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MiHanbHUX crnpaB Big 23.12.2011 poky Ne 14 «IIpo npakTuky po3-
IJISIOY CydaMU 3asiB y IOPSIAKY HaKa3HOTO IPOBAIKEHHS».

JloBoJii LiKaBUM € MUTaHHS, IKUM YMHOM HisSITA Cydy, SIKIIO BH-
MOTY 3asIBJICHO OJHOYACHO MPOTU KUJIBKOX OOpXXHUKIB. Take MOXIIM-
BO Y BUMAAKY Mpel’siBJEHHsI BUMOTHY TIPO CTSTHEHHST 3a00proBaHOCTiI
3a OILIATy XKMTJIOBO-KOMYHAJBHMX IIOCIYT, TEAEKOMYHIKaIlifHMX T10-
CJIYT, IIOCJIYT TeJaeO0auyeHHsI Ta padiOMOBJIEHHS 3 ypaXyBaHHSIM iHAEK-
cy iHQAIIT Ta TPHOX BiICOTKIB PiYHMX, HapaXOBaHMUX 3asiIBHUKOM Ha
cyMy 3aboprosaHocTi. BimnmosimHo 1o 4. 1 ct. 64 QKK YPCP unenu
ciM’i HaliMayva, SIKi IPOXMBAIOTh Pa30oM 3 HUM, KOPUCTYIOThCS Ha-
piBHi 3 HalimMayeM yciMa mpaBaMU i HECYTh yci 00OB’SI3KHU, IO BU-
IUIABAIOTh 3 JOTOBOPY HAWMY XKMUJIOTO IpuMillleHHs. IToBHOJIITHI 4ie-
HU CiM’i HecyTb cojlilapHy 3 HaliMaueM MaliHOBY BiAIOBiTaJbHICTb
3a 3000B’sI3aHHSMM, IO BUILUIMBAIOTH i3 3a3HAYEHOTO IOTOBODY.

BignosinHo mo 4.2 cT. 4 3akoHy Ykpainu Big 02.06.2016 poky
Ne 1404-VIII «ITpo BMKOHaBYE MPOBAIKEHHSI» Y pa3i SIKILO pillleHHS
YXBaJICHO Ha KOPHUCTh KiJIbKOX ITO3MBaviB a00 MPOTHU KiIbKOX BiAIO-
BimadiB, a TaKOX SIKIIIO HAJIEXUTh IIepeaaTy MaiiHO, IO mepedyBac B
KUJIBKOX MICIISIX, UM Pe30JI0OTMBHOIO YAaCTMHOIO PillleHHS Iepeadave-
HO BUMHEHHS KiJIbKOX [Iiii, y BAKOHAaBUOMY TOKYMEHTI 3a3Ha4yaroThCs
OIVH OOPXHUK Ta OAWH CTSTyBau, a TaKOX BU3HAYAEThCS, B SIKiil
YacTUHI HEOOXiMHO BMKOHATHU TaKe PillleHHS, a0 3a3HAYa€EThCS, 110
000B’S130K YU IIPpaBO CTATHEHHS € COJIiTapHUM.

VY 3B’a3ky 3 ™uM, 1o HITK Ykpainu He Iependadyae MOXJIMBOCTI
BUJAYi KiJIbKOX CYJOBMX HaKa3iB B OAHIi cpaBi OKPeMO CTOCOBHO
KOXHOTO 3 OOpXKHUKIB, B CYAOBiii MPaKTHUILIi TParUISIIOTbCS BUIMAAKU
BUJA4i OMHOTO CYAOBOTO HakKa3y MpO CTSITHEHHSI 3a00proBaHOCTI 3
KIUJIBKOX OOPKHUKIB 3 000B’SI3KOBOIO BKa3iBKOIO IIpO Te, IO iX 000-
B’SI30K € coNigapHUM'.

BriMm Buxonmsum 3 TOro, 1o CymOBUII HaKa3 € He JIMIIE CYTOBUM
pillleHHSIM, a 1 BUKOHABUYUMM OOKYMEHTOM, B HbOMY Ma€ OyTH BKa-
3aHUI JuIille OMUH OOPXKHMK Ta OAWH CTAryBad. ToMy He MOXHa ITO-
TOAUTHUCH 3 TOYKOI0 30py M. B. BepOimbkoi Mpo MOXJIMWBICTH MHO-
XKWHHOCTI CTOPIiH Yy HaKa3HOMY ITPOBaIKEHHI’.

! Cyoosuii naka3 Kuepo-CBATOIIMHCHKOrO paiioHHoro cyny KuiBcbkoi obacti
Bix 07.04.2017 poky y crpaBi Ne 369/2649/17. URL: http://www.reyestr.court.gov.
ua/Review/66741494.

2 Bepbiybka M. B. HakasHe npoBaIkKeHHS Y LIMBLIbHOMY TMpolieci YKpaiHu: aB-
Toped. muc. ... KaHn. opun. HayK. Kuis, 2011. C. 4.
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Sk BXe 3a3Havanaocs, BUKJIMKAE 3arepeyeHHs] IMOJOXeHHS TI. 7
9. 1 ct. 168 LIIIK Ykpainu, B SKOMY IPOITOHYEThCS BKa3yBaTH B TEK-
CTi CyIOBOro Haka3zy IMOBiIOMJIEHHS MPO Te, 11O TijJ Yac po3mIsiay BU-
MOT Y TIOpSIIKY HaKa3HOTO MPOBAIXXEHHS Ta BUAA4i CyIOBOTO HaKaszy
CyJll HE pO3IJIsiJa€ OOIPYHTOBAHICTh 3asBJIEHUX CTITyBayeéM BUMOT 1O
cyTi. Ile o3HauaTMMe, 110 CYyIOBUII HakKa3 CTa€ HeE JIUIIE HEMOTHUBO-
BaHWM, a I HEOOTPYHTOBAaHUM CYAOBUM DILIEHHSIM, IO CYNEPEYUTh
CYTi CYJIOBOTO Hakasy sIK MpaBO3aCTOCOBHOIO aKTa CYMy.

Yunnuii L[I1K Ykpainu B3arani He niependadyae MOXKIMBOCTI 3MiHA
cyzmoBoro Hakasy. Tak, BimmoBigHo 1o 1I. 3 4. 8 ct. 105-1 mmonepeaHboi
penakiii IIITK Ykpainu 3a pesynsratramy po3misiay 3asiBU Mpo CKa-
CyBaHHSI CyJOBOrO Haka3y Cyl MaB MpaBO 3MiHUTU CyIOBUI Hakas.
HeMoXx1uBicTb 3MiHM CyIOBOTrO Hakasy 3a HopMamu ynHHoro LITTK
Ykpainu BOayaeThcs HemoJikoM ynHHOI penakiii LIITK Ykpainu, Bu-
MPAaBJICHHS SIKOTO MO3UTUBHO BIUIMHE HA MPAaBOBE PETYJIIOBAHHS Ha-
Ka3HOTO TTPOBAIKEHHST'.

3MiCT CyI0BOro Hakasdy iCTOTHO 3aJleXKUTh BiJl MIOTO BUIY.

AK BXe 3a3Havanocs CyIOBMIA Haka3 € OJHMM i3 HaOUIbII TpoO-
CTUX BHUIIB CYOOBHUX pillieHb 3 TOYKM 30py (pOpMHU, 3MICTy Ta IO-
psnky yxBaneHHs. Ilpuiinarra 3akony Ykpainu Bim 03.10.2017 poky
Ne 2147-VIII «I1po BHeceHnHst 3MiH no locromapchkoro mporuecyaib-
HOTrO KojeKcy YKpaiHu, ILIMBiIbHOrO MpolecyaaIbHOIo KOAEKCY YKpa-
iHu, Kogekcy aaMiHiCTpaTMBHOIO CYJOYMHCTBA YKpaiHM Ta iHIIHUX
3aKOHOMIAaBYMX aKTiB», SKAM OyJIO 3aTBepIKeHO HOBY penakilito LIITK
Vkpainu (mani — HITK Ykpainu), npusBeno o e OilbIIoro crpo-
LIEeHHsT MpoLEeaypM BUJayi Ta CKacyBaHHs cympoBoro Hakasy. Cepen
HOBEJI BKa3aHOTO 3aKOHY, 1110 0e3MocepeHbO CTOCYIOThCS HaKa3HOTO
MPOBAXKEHHS, MOXHA BUAUIMTA HACTYIHi: 3alpOBaIXXeHHs HaKa3-
HOTO MPOBAXKEHHS B rOCMOJAPChKOMY TpOLIeCi, MT030aBAeHHS Cydy
MOBHOBaXX€Hb 3MIHIOBATU CYIOBWI HaKa3 Ta HEMOXJIMBICTb aress-
LIIAHOTO OCKap>XKE€HHS CYIOBOTO Hakasy, 110 CTBOPIOE HEMOXJIUBICTb
BUJAa4di 3MiHEHOI'O CYAOBOIO Hakazy alesIUifHUM CYAOM.

BkazaHe Mopoaxye 3alMUTaHHS: UM TaKe MaKCUMaJbHe CIpPOILIEH-
HSI MpoleIypu HAKa3HOTO MPOBAIKEHHS 3ajullae Miclie IS Kia-
cudikallii cymoBUX Haka3iB? Amke Bimomo, 1o Kiacuikalliss mpo-
BOJWTHCS CTOCOBHO OiIbIII-MEHII CKJIAJHUX CUCTEM SIBUILL, Y SKUX Ll

! Andponos 1. B. dopma Ta 3MiCT CyIOBOro Hakasdy B IIMBIIbHOMY mpoleci //
Visegrad Journal on Human Rights. 2017. Ne 4. C. 7—12.
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sIBUIIIA MOXHA TOJUISITA Ha TPYMU 3a MeBHUMU Kputepismu. Cynosi
HakKasu, 3 OJIHi€i CTOPOHU, € 0COOJIMBOIO (OPMOIO CYAOBUX DillleHb,
a OTXKe, € OKpEeMUM eJIeMEHTOM KJjlacuikallii CymoBUX pillleHb, a 3
IHIIIOI CTOPOHM, caMi IO COOi YTBOPIOIOTH IIEBHY CHCTEMY, CKJIAaIOBi
€JIEMEHTH IKOi MOXYTbh OyTH moenHaHi y rpynu. [IpocroTta cynoBoro
HakKa3zy He Ja€ MOXJMBOCTI YTBOPUTHU CKJIaJAHY OaraTOpiBHEBY KJja-
cudikallito, oJHaK ITOBHOIO Mipol0 He BUKJII0YAE MOXJIMBICTD MOIITY
CyJIOBUX HaKa3iB Ha BUIU.

B mepiry yepry, y 3B’SI3Ky i3 3alpoBaK€HHSIM HaKa3HOTO Mpo-
BaJl>KEHHSI Y TOCTIOJAPCbKOMY CYIOYMHCTBI, CYI0Bi HaKa3u HEOOXiTHO
MOOUISTA Ha Ti, IO BUAAHI B MOPSIKY LIMBUILHOTO CYOJOYMHCTBA, Ta
Ti, 110 BUAAHI B MOPSIAKY FOCTIOAAPCHKOTO CyTOYMHCTBA.

Bzarasi mossBy Haka3HOTO IIPOBAMIXKEHHSI B TOCIIOIApPChKOMY IpPO-
leci BapTO BBaxaTW IIO3UTMBHUM sIBHUIleM. SIK BipHO 3a3Hayae
M. B. Bep06inibka, Haka3He NpOBaJXKEHHS CJiJ 3aCTOCOBYBAaTU y BU-
nagKkax HEOOXiZHOCTi CHpOIIeHOI MpoLeAypyd Ta OIEpPaTUBHOCTI,
SIKIIO0 BUMOTU € HECKJIAZHUMU LIOAO iX MpaBoBoi oliHku'. Cy6’ekTu
TOCIIOJAPChKOI MiSIIIBHOCTI, K MpaBWJjIO, OLIBII BiAIIOBiZaabHO CTaB-
JIITbCSL IO TOKYMEHTaJIbHOTO O(OpPMIIEHHS OOProBUX 3000B’SI3aHb,
MaloTh 00OB’sI30K 0(hOPMITIOBATH Ta 30epiratv mepBUHHY JOKyMEHTa-
1[i10, moJaBaTU OyXraJaTepChKy Ta IOJATKOBY 3BITHICTh, IIIO CTBOPIOE
HaJIeXXHi YMOBU 11 JOKYMEHTAJIbHOTO MiATBEpIKEHHS 0€3CHipHOCTI
iX BUMOT B MOPSIAKY HAKa3HOTO MPOBAIKEHHSI.

CynoBi HakasM, BUAaHi B TOPSAKY LMUBIIBHOTO CYJAOUMHCTBA,
MOXHa TMOAISITH 32 MaTepiaibHO-TIPaBOBUM Ta MpollecyaibHO-TIpa-
BOBUM KPUTEPISIMU.

MartepiasibHO-TIpaBOBUM KpUTEpieEM Kiacudikaliii cynoBUX Haka-
3iB € XapakTep MaTepiaJibHO-IIPaBOBOI BUMOIHY 3asiBHMKA 10 OOpXK-
HHMKa, 3a KO0 BUJIAHO CyIOBUM Haka3. 3a IIi€l0 03HAKOIO CYIOBi Ha-
Ka3W MOAUISIIOTbCS Ha HACTYIHI BUIU:

1) cynoBi Haka3u IPO CTITHEHHsI HapaxOoBaHOI, ajle He BUILIaye-
HOI TpalliBHUKOBI CYMHU 3apOOiTHOI IUIaTU Ta CEPEIHbOTO 3apOoOiTKY
3a yac 3aTPMMKHU PO3PAXYHKY;

2) CcyloBi Haka3M MpO KOMIIeHcallilo BUTpaT Ha TMPOBEAEHHS PO3-
LYKy BiAgItoBimada, OOp:KHMKA, TUTUHU a00 TPaHCIIOPTHUX 3acO0iB
OOpPKHUKA;

! BepGiybka M. B. HakazHe npoBamkKeHHs Y IIMBLIbHOMY IIpolieci YKpaiHu: auc.
. KaHz. topua. Hayk. JIeBiB, 2011. C. 115.
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3) cymoBi Haka3u MPO CTSITHEHHSI 3a00proBaHOCTI 3a OIJIATy XKWT-
JIOBO-KOMYHaJIbHUX MOCHYT, TeJIEKOMYHiKaIlifHUX TTOCIIYT, TTOCJIYT TeJie-
OaueHHs Ta paldiOMOBJIEHHS 3 ypaXyBaHHSM iHIeKcy iHusii Ta 3 Bin-
COTKIB PiYHMX, HapaXOBaHUX 3asIBHUKOM Ha CyMy 3a00pTrOBaHOCTI;

4) cymoBi Haka3u PO CTATHEHHsS alliMEHTIB Ha JUTUHY (IiTeil);

5) cynoBi Haka3u IPO IMOBEPHEHHS BaApTOCTiI TOBApy HEHaJIEXKHOL
SIKOCTi, SKIIO € pillleHHS Cyay, siKe HaOpaJilo 3aKOHHOI CHJIM, MpPO
BCTaHOBJIEHHSI (DaKTy Mpojaxky TOBapy HEHaJIeXHOi SIKOCTi, yXBaJleHe
Ha KOPUCTb HEBU3HAUEHOTO KOJa CMOXUBayviB;

6) cymoBi Haka3M MpO CTITHEHHS 3 WOPUANYHOI ocobu abo i-
3MYHOI 0CO0OM — ITAMPUEMIIS 3a00PTOBAHOCTI 3a JOTOBOPOM (iHIIIKM,
HiX Mpo HalaHHS XUTJIO0BO-KOMYHaJIbHUX MOCIYT, TeJIEKOMYyHiKallili-
HUX TIOCJIYT, TIOCAYT TejaeOayeHHsl Ta padiOMOBJIEHHS), YKIAAEHUM Y
MMCHbMOBIilt (B TOMY YHUCIi €JIeKTPOHHI) opMi, SIKIIO cymMa BUMO-
M HE MEepeBUIIYE CTa PO3MIipiB MPOXKUTKOBOrO MiHIMyMy IJIsT Ipalie-
3MaTHUX OCi0.

HageneHi BUIu CyoqoBUX HaKa3iB BilPi3HSIOTHCS MiX COOOI0 Marte-
piaJlbHO-ITPaBOBUM OOIPYHTYBaHHSIM Ta 0OCSITOM J0Ka30BOro MaTepi-
any (IMMChbMOBMMMU JTOKAa3aMHM), Ha ITACTaBi IKMX BOHU BUIAIOTHCS.

Tak, cymoBi Haka3W MpoO CTSATHEHHS HapaxOBaHOI, ajie He BUILIA-
YeHOl MpalliBHUKOBI CyMU 3apoOITHOI MJIaTh BUAAIOTHCS CydaMUu Ha
MMiACTaBi 3asBU, OO SIKOI Ma€e OyTH HOAAHO AOKa3u IepeOyBaHHS 3a-
SIBHUKA Y TPYJOBUX BiIHOCHMHAX i3 OOp>kHUKOM. JlaHuit axr, sk Bip-
Ho BKasye 0. HaBpollbKa, € HeBiJ’€MHOIO YaCTUHOIO TpeaMeTa Jo-
Ka3yBaHHS y TaKiil KaTeropii cripaB HaKa3HOTO MPOBaKeHHS'.

ITinTBepIKEHHSIM CyMU, SIKa CTITYETHCSI, MOXe OYyTH OyIb-sIKUI
HaJIEXXHO O(POpMIIEHUI TOKYMEHT, 1110 BKa3ye Ha po3Mip HapaxoBaHOi
3apo0iTHOI IJIaTHU, 30KpeMa, JOBimKa OyxranTepii OOp:KHMKa, po3pa-
XYHKOBMI JIMCT Y KOIIisl TJIaTiKHOI BizomMocTi Touto. Ipu upomy cy-
JIOBUI1 HaKa3 Moxe OyTH BHUIAHO He JIMIIE Ha CyMy 3a00proBaHOCTI i3
3apo0iTHOI IIaTU, a 1 Ha cyMy KOMIIEHcAllil 3a MOpPYILIeHHS CTPOKiB
il BUIIaTU, OCKiJIbKM BOHA BXOOUTh JO CTPYKTYpH 3apoOiTHOI Imja-
™ (3akoH YkpaiHu Big 24 GepesHst 1995 poky Ne 108/95-BP «Ilpo
oIutaTy mpaili», 3akoH Ykpainu Big 19 xoBtHa 2000 poky Ne 2050-111
«[Ipo KoMmIIeHcallilo rpoMaassHaM BTpPaTH YaCTHMHU JOXOMIB Y 3B’SI3KY

' Haspoupvka FO. OcobanMBOCTI MpoLECy HOKAa3yBaHHS Y HAKA3HOMY ITPOBaIKEH-
Hi // BicHuk HauioHanbHoro yHiBepcutety «JIbBiBCbKa MosiTexHiKa». FOpunny-
Hi Hayku. 2016. Ne 855. C. 434.
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3 MOPYIIEHHSIM CTPOKIiB iX BUILIATW»). SKIlO pa3oM 3 BUMOTOIO IO
CTSITHEHHSI 3a00PTOBAaHOCTI MO 3apoOiTHIK IIaTi Oyn0 3asiBJIeHO BU-
MOTY TIPO CTSITHEHHSI CepelHbOro 3apo0iTKy 3a yac 3aTPUMKM PO3-
paxyHKy, CyIOBUII HaKa3 BUIAETHCS 3a HASIBHOCTI KOITii HaKa3y IIpO
3BiIbHEHHS (KOITii TPYIOBOI KHMXXKHU 3 BIAMOBIIHMM 3amludCcOM) Ta
JIOBIIKM TIPO PO3Mip CEpeaHbOro 3apO0ITKy MpalliBHUKA, BUXOASTIYU
3 3apo0iTKy 3a OCTaHHi ABa KaJeHIapHi Micsui podootu. s mpa-
LIiBHUKIB, SIKi MPOIpalOBaJIM Ha JaHOMY MiAMPUEMCTBI (B YCTaHOBI,
oprasisailii) MEHIII JBOX MiCSIIiB, OOYMCIEHHS MPOBOAUTHCS 3 PO3-
pPaxyHKy cepeaHbOro 3apo0iTKy 3a (hakKTMUYHO MporpalibOBaHUI 4Yac.
ITpu uboMy BpaxoByIOThCs MoJjioxkeHHs1 [Topsinky oOunciieHHs cepen-
HBOI 3apo0iTHOI IUIaTH, 3aTBEepPIKEeHOTo IocTaHoBolo KabGinety Mi-
HicTpiB Ykpainu Bim 8 moTtoro 1995 poky Ne 100.

CynoBi Haka3u IpO KOMIIEHCAllil0 BUTpaT Ha MPOBEAECHHS PO3-
IIYKY BiAgmoBigaya, OOp>KHUKA, TMTUHU a00 TpaHCIOPTHUX 3acO0iB
OOp>XHMKa BUAAIOTHCS 3a 3asBaMM OpraHiB BHYTpilIHix cmpas. Ilo-
PSIIOK pO3IIYKYy OOpxXXHMKa — (pi3muHOi ocobu 3arBepmxkeHmii Ha-
kazom MBC Vkpainm Big 27.08.2008 poky Ne 408. BimmosigHo mo
MoJIOXXeHb BKazaHoro ITopsiaky BCTAHOBJEHHSI MiclienepeOyBaHHS
OOpPXHUKIB 30ilICHIOETHCS TEPUTOPIAIBHUMMU ITiAPO3AIIaMU CIYKOU
rpOMAajsSHCTBa, iMMirpawii Ta peecrpauii ¢isnunux ocido (I'TPDO).
Jlist BimIIKomyBaHHS JepxkaBi BUTpaT Yy 3B’SI3Ky 3 MPOBEACHHSIM Ta-
KWX Nili HEIOCTATHBO IMPOCTOTO TMOBIAOMJIEHHSI Cyly NpO CyMmy 3a-
TpadyeHMX KOINTIB, a HEOOXiTHE 3BEPHEHHS BilMOBIIHOIO MiAPO3AiTY
OBC 3 3agBo10 ITpo BUmady cyaoBoro Haka3zy, Tooto OBC maroTs iHi-
IiIOBaTH BiIKPHUTTS HAKa3HOTO MPOBAIKEHHS 3a TaKOI BHUMOTOIO'.
Kpim opraHiB BHYTpIIlIHiX CIIpaB B SIKOCTi 3asBHUKIB y HaHili KaTe-
ropii crpaB Haka3Horo mnpoBamxeHHs [O. HaBpoubka HM3UBa€e aep-
JKaBHY BUKOHAaBUy CJIyXO0y, a TaKOX CTSryBaya, SIKILIO BiH aBaHCYyBaB
BUTpPATH Ha PO3IIYKZ.

CynoBi Haka3u MpoO CTATHEHHs 3a00proBaHOCTi 3a OIUIATY XKUT-
JIOBO-KOMYHAJIbHUX TTOCJYT, TeJIEKOMYHIKalliiHUX TTOCYT, MOCIYT Te-
JiebauyeHHs Ta paJdiOMOBJIEHHS 3 ypaxyBaHHSAM iHAeKCY iHMJsLIT Ta

! Caneiixo JI. B. Po3uiyk Bimmosizaya B UMBUIBHOMY IIPOLIECI Ta KOMIIEHCALIisS
BHUTpaT Ha ioro mposeneHHs // ®opym mpasa. 2011. Ne 3. C. 689.

2 Haspoupka FO. OcobIMBOCTI MpOLIECY HOKA3yBaHHS y HAKA3HOMY ITPOBAaIKEH-
Hi // BicHuk HauioHanbHoro yHiBepcutety «JIbBiBChbKa MosiTexHiKa». FOpunny-
Hi Hayku. 2016. Ne 855. C. 435.
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3 BiACOTKIB piyHMX, HapaxOBaHUX 3asgBHUKOM Ha CyMy 3a0oprona-
HOCTi, BUAAIOTLCS CyIaMM 3a HAsSIBHOCTI BiAIIOBiTHMX IOTOBOpPIiB PO
HaJaHHS TaKMX MOCYT, iHIIMX MUCHMOBHMX HOKAa3iB, IO MiATBEPIXKY-
I0Th (haKTMYHE HaJaHHS Ta OTPUMMaHHS Takux Iociayr. Kpim Toro,
3asBHUK Ma€ OOIPYHTYBaTU CBOI BMMOIM Ta AOJATU JTOKYMEHTHU, IO
BKa3ylOTh Ha IPaBUJIbHICTb 1 0€3CHipHICTh po3paxyHKiB, a TaKOX 3a-
CcToCcyBaHHS TapM(}iB Ha BiIIOBiIHI MOCTYIHU.

Y 1uboMy BUNAAKy MOXe OYTM BUAAHO CYAOBUI HakKa3 MpO CTST-
HEHHSI He JIMIIe CYMU 3a00pPTrOBaHOCTI, ajie i MpO CTITHEHHS iHAEKCY
iH(IISILIT Ta TPHOX BiJICOTKIB PiYHUX, HApPAXOBaHUX Ha CyMy 3a00pro-
BaHOCTI. 1 iX CTATHEHHS cydy Ma€e OyTH OOHAaHO MOKYMEHTH, IO
YiTKO IiATBEPIXYIOTh iX po3paxyHOK (y TOMY YMCJi ¥ pO3paxyHOK
LIOMICSIYHUX HapaxXyBaHb), IIPU LIbOMY BU3HAYE€HMUI PO3Mip HeE IMO-
Tpedye MOAATKOBOI OLIHKMW Ta JOCJIIXEHHS y CYKYMHOCTI 3 iHIIMMU
JIOKa3aMu.

CynoBi Haka3u TMpO CTSITHEHHSI aJliMEHTIB Ha AUTUHY (IiTell) BU-
JaIOThCS Ha MiACTaBi 3asiBU TOTO 3 0aTbKiB, 3 KUM IPOXHUBAE OU-
TMHA, 3a HassBHOCTI JOKYMEHTA, IO ITiATBEPIKyE OAaTHKiBCTBO OOpK-
HUYKa (CBiZOLITBO PO HApOMXKEHHS OUTUHM, OoBigka oprany PALIC),
a TaKOX JO0Ka3iB MPOXMBAHHS IUTUHU Pa3oM i3 3asIBHMKOM (IOBimKa
Ipo cKJiaj ciM’i, BUIaHa 3a MiCIIeM IMPOXUBaHHs). AKI0 AUTHUHA Ha-
po/IKeHa B LUII00I, A0 Cyly AOMATKOBO HAAAlOThCSd JOKYMEHTH, IO
MATBEPIXKYIOTh (DaKT YKIaIeHHS ILTI00y Ta/ab0 Horo po3ipBaHHS.

Po3Mip CTSITHEHHSI aJliMEHTiB BU3HAYA€ETHCSI CYAOM Y CYJIOBOMY
Hakaszi 3 ypaxyBaHHSIM BMMOTHU 3asBHMKA a00 B YaCTIi Bim 3apo0iTKy
OopXHMKA (Ha OOHY OUTUHY — OOHIEI UBEPTi, HA ABOX HiTE — Of-
Hi€l TpEeTUHU, Ha TPbOX i OiJibllie iTeli — TMOJOBUHU 3apobiTKy (IO-
XOmy) IUIaTHUKA aJliMEeHTIiB, ajie He OUIbIe AECSATU MHPOKUTKOBUX
MiHIMYMiB Ha IMTUHY BilIMTOBIIHOTO BiKy Ha KOXHY AUTHUHY), abo y
TBEpAi rpomoBid cyMi (B po3mipi 50 BiICOTKiB MPOXUTKOBOTO Mi-
HIMyMy IJISI IMTAHU BiANOBiTHOIO BiKY).

Bugada cymoBoro Hakasy Mpo ITOBEpHEHHS BapTOCTi TOBapy HeHa-
JIEXKHOI SIKOCTi, SIKIIO € PillleHHSI CYdy, K€ HaOpajao 3aKOHHOI CWJIH,
MPO BCTAHOBJIEHHS (haKTy MPoJaxy TOBapy HeHaJeXHOi SIKOCTi, yXBa-
JIeHe Ha KOPHCTb HEBM3HAYEHOI'O KOJjia CIIOXMBAYiB, MOXJIMBA JIMIIIE
3a HAsIBHOCTI IPEIOAULIIMHOIO PillleHHS Cydy, sIke HaOpaJio 3aKOHHOI
CWIY, PO BCTAHOBJIEHHS (PaKTy IPOJaKy TOBapy HEHAJIEXKHOI SIKO-
CTi, yXBaJleHe Ha KOPHUCTh HEBM3HAYEHOIO KoJja ocio.
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CynoBuli Haka3 Mpo CTITHEHHS 3 IPUAMYHOI 0cO0U abo (hi3UYHOI
0co0M — MiANpUeEMIIS 3a00pProBaHOCTI 3a HOroBOpoM (iHIIMM, HiX
MPO HaJaHHS XUTJIOBO-KOMYHaJIbHUX MOCIYT, TEJIEKOMYHiKalliiiHUX
MOCJIYT, MOCYT TeJaeOaueHHs Ta pagiOMOBJIEHHS), YKIAAEHUM Y MMUCh-
MOBill (B TOMY YMCJIi €JIeKTPOHHIi1) ¢opMi, SKIIO CymMa BUMOI'M He
MEPEBUIILYE CTA PO3MIpPIB MPOXKXKUTKOBOIO MiHIMYMY IS IIpale3aaTHUX
0ci0, Moxe OyTM BMIAHO JIMIIE 3a HASIBHOCTI MMCbMOBOTO TOTOBO-
py i MoKa3iB BUHUKHEHHSI Oopry Ta ioro poamipiB. IlomoxeHHs . 7
9.1 ct. 161 LIIK YKpaiHu He BUKIIOYAIOTh CTITHEHHS SIK OCHOBHOL
cyMu 0opry, Tak i mepeadayeHUX HOpPMaMU JOTOBOPY MPOLEHTIB Ta
HeycTouKu (1nrpady, IeHi), IKII0 HEeyCTOMKa HajeXXHUM YMHOM 00-
YyuciieHa, TIpo 10 CBiAYaTh M0AaHi 10 3asBW TOKYMEHTH, a 3arajbHa
CyMa CTSITHEHHSI He MEPEBUIIYE CTa PO3MIpiB IMPOXKUTKOBOIO MiHiMYy-
My JJIs Mpaue3gaTHUX oci6. AKIino X 3asBHUKOM 3asiBJI€HO BUMOTY
PO CTSITHEHHSI IITpadHUX CAHKIIi, TIPOLEHTIB, 30MTKIB, 1110 HE BU-
IUIMBAIOTh 3 JOTOBOPY, Ha TaKy CyMy CYJIOBHUI Haka3 He BUIAETHCS.

[IpoliecyanbHO-TIPpaBOBUM KpUTepieM Kiacudikallii CylmoBUX Ha-
Ka3iB € KiJIbKiCTb MaTepiaJibHO-TPaBOBUX BUMOT, 3a SIKUMU BUIAHO
cynoBuit Haka3. BkazaHuii Kputepili Mae mpolecyalbHUI XapakTep,
OCKIJIbBKM CTOCYETHCSI TAKOTO IIPOLECYATIbHOTO SIBUINA, SIK 00’ €mTHAH-
HSI KiJIbKOX BUMOT B OIHOMY CYJIOBOMY IIPOBaIKE€HHi.

3aJiexXXHO BiJ KiJIbKOCTi BUMOT, 3a SIKMNMM BUIAHO CYIOBUI Hakas,
Taki HaKka3d MOXHa TMOAUIMTH Ha:

1) cymoBi Haka3W, BHIaHI 3a OQHIEI0 BUMOTOIO 3asBHUKA;

2) cynoBi Haka3u, BUIaHi 3a KiJJbkoMa BUMOTraMu 3asiBHUKA.

MoXIuBiCTh BHIAdYi CyZOBOTO HakKa3zy, SIKUM 3al0BOJICHO KiJlb-
Ka B3a€EMOIIOB’I3aHUX BUMOT MPO CTITHEHHS 3 OOpP>KHUKA I'POLIOBUX
KOIITiB, IIPSIMO IlependadyeHo MpoliecyaJbHUM 3aKOHOM. Tak, Bimmo-
BigHo o 1. 1 u. 1 cr. 161 HUIIK Ykpainu cynosuit Haka3 Moxe OyTH
BUJAHO OJHOYACHO SIK Ha CYMy HapaxoBaHOI, aje He BUILJIayeHOI
MpaliBHMKOBI CyMH 3apo0iTHOI TJIaTH, TaK i Ha CyMy CEpeIHbOTO 3a-
pOGITKY 3a 4ac 3aTpUMKM po3paxyHKy. IlojoxeHHsa 1. 3 4. 1 cT. 161
LITK YkpaiHnu nepeadayaloTb MOXJIMBICTb CTATHEHHS 3 OOpXKHMKA
IPOILOBUX KOIITiB SIK 3a00proBaHOCTI 3a KiJlbKOMa BUIAMU >XKUTIOBO-
KOMYHaJIbHUX TOCYT. TakoxX MOXJIMBICTb 3a0BOJIEHHS OAHUM CYIO-
BUM HaKa30M KiJIbKOX B3a€EMOIIOB’SI3aHUX BUMOT, 1110 IPYHTYIOTbCS Ha
JIOTOBOPI, YKJIaAeHOMY 3 IOpUAUYHOI0 0c00010 ab0 (Pi3MYHOIO OCO-
0010 — IMiampueMIIeM B IMMCbMOBIN (opmi (HampuKiIad, OCHOBHOIO
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6opry Ta mTpadHUX CaHKIIii), BUIUIMBAE 3i 3MicTy 1. 7 4. 1 cT. 161
HITK Ykpainu.

Sximo cymoBuit HakKa3 BUAAHO PO CTSITHEHHS KiJIBKOX BHMOT, IIPO
CTSITHEHHST KOXXKHOI BUMOI'M Ma€ OyTH 3a3HAYEHO OKPEMUM PSIKOM.

IcHyBaHHS cymoBMX Haka3ziB, SKMMM 3aJ0BOJICHO KiJIbKa B3aEMO-
OB’ SI3aHUX BUMOT O OOp:KHUKA IMOPOKYE IMUTAHHS IIPO Te, SIK Ii-
STU CYOy, SKIIO Ha HOTo OyMKY JIMIIE 4YacTWHA LUX BUMOT € JIO-
CTaTHBO OOI'PYHTOBAaHMMMU Ta IIIJIATalOTh 3ag0BojieHHI0. Hampukiian,
BiIMIOBIiMHO IO YMHHOIO TPYJOBOTO 3aKOHOIABCTBAa YKpaiHM BHUMOTra
PO CTIATHEHHSI HapaXOBaHOI, ajie He BUILIaYyeHOl MpalliBHUKOBI CyMU
3apo0iTHOI TJIaTU MOXe OyTH Mpen’sIBJIeHO IO cyay 0e3 oOMexKeHb
y 4aci, TOOi K CTITHEHHSI CepeIHbOI0 3apo0iTKy 3a Yac 3aTpUMKU
pO3paxyHKy MoXe OyTU 3mifiCHEHO JHWIIe 3a YMOBH, IO BiAIIOBimHA
BMMoOra Oysa IIpen’sBjlieHa IPOTITOM TPUMICIYHOIO CTPOKY 3 MO-
MEHTY, KOJHY IpaliBHUK Ii3HABCS a00 IOBMHEH OyB Mi3HATHUCS IPO
nopymeHHs1 cBoro mpaBa (cT. 233 K3nll Ykpainm). BignosimHo mo
m. 5 4.1 ct. 165 LUIIK Ykpainu cynas BiZMOBISIE V BUAAYi CyZOBO-
ro Haka3zy, K10 3 MOMEHTY BUHUKHEHHSI IpaBa BUMOTM IPOMIIOB
CTPOK, SIKUI I€PEBUIIYE MO30BHY NaBHICTh, BCTAHOBJIECHY 3aKOHOM
ISl TAKOI BUMOTH, a00 IIPOMIIIOB CTPOK, BCTAHOBJIEHUI 3aKOHOM IS
Mpen’siBJeHHs MO30BY B Cyl 3a TakKoio BuMorotw. ToOTo y BUMAAKY,
SIKIIIO B 3asiBi IIpO BUIAYy CyJOBOTO HakKa3y 00’€IHAaHO ABi BUMOTH i
CTOCOBHO OJIHi€1 3 HUX 3aKiHYMBCS CTPOK 3BEPHEHHS IO CYdy, TO CYI
IMOBUHEH MOCTAHOBUTHU YXBajly IIPO BiAMOBY y BUAadi CyIOBOIO Ha-
Ka3y JiMiIe B 4acTUHI LUX BUMOL CTOCOBHO iHIIOI YaCTUHM BUMOT
CyJIl TIOBMHEH BUJATHU CYIOBUI Hakas.

SKI10 Taki BUMOTH MiX cO0OI0 B3aEMOITOB’SI3aHi Ta OKpEeMHMM iX
PO3IJISiA HEMOXJIMBUIL, TO CYAAsl BiIMOBJISIE Y MPUNHATTI 3asiBU IIPO
BUAA4Yy CYIOBOIO HaKasy.

Takox 3aKOH He MiCTUTh YiTKOI BiATOBimi HAa MUTAHHS MpPO Te, SIK
MOBMHEH OiSITU OOPXHUK, SKILIO BiH IMOTOIKYETHCS 3 YACTUHOIO 3a-
JIOBOJIEHMX BMMOT, a 3 iHIIIOI0 — HE MOTOXKYEThCS. Y HOBIM pemaxilii
LITK Ykpainu He mependadyae MOXIJIMBOCTI OCKapKeHHSI OOPXKHUKOM
CYIIOBOTO HaKasy JIMIIE B YaCTHHI Ta HE HAaZa€ CyILy MOXJIMBOCTI 3Mi-
HUTU CcydoBU# Haka3. ToMy HaBiTh SIKIIIO OOpPXKHUK 3arepedye Mmpo-
TH YaCTUHM CYHOBOIO Haka3sy, 3a MOro 3asBOIO CYIOBHUI Hakas Oyne
CKACOBaHMI CyJOM IIOBHICTIO.




260 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

Y cynoBili mpakTuIli TaKOX TPaTUISTIIOThCS CYOOBi HaKa3W, BUIA-
Hi OJJHOYACHO TIPOTU KiJbKOX OOPXKHUKIB. Y 3B’SI3KYy i3 LIUM BUHU-
Ka€ MUTAHHS PO MOXJIMBICTh MOy CyJOBUX HAaKa3iB 3aJIEXXKHO Bif
KiIbKOCTi OOpXHUKIB, IIPOTHU SIKMX BUAAHO CYIOBUII Haka3, Ha Cy-
JIOBi HaKa3u MPOTU OTHOro OOp>KHMKA Ta CYIOBi HaKa3W MPOTU Killb-
KOX OOpXKHUKIB.

Bzarani Bupgaya cymoBOro Haka3dy MHpPOTH KiTbKOX OOpPXXHUKIB €
HeOaXkaHUM SIBUILEM, OCKIJIbKM B MOJAJbIIIOMY MOXYTb BUHMKHYTU
CKJITHOCTI 3 Oro MpUMYCOBMM BUKOHAHHSAM. B ropunnyHiit jiTepa-
Typi CIpaBelJIUBO BiI3HAYAETHCS, 1110 CYIOBUI HaKa3 MOEAHYE Y cobi
MpoliecyaabHi SIKOCTi CYIOBOTO DPillleHHSI Ta BUKOHABYOTO NTOKYMEHTA
ogHouacHo. IlomiOHa mpoliecyalibHi MOABIMHICTD BIACTUBA JIMIIE CY-
JIOBOMY Hakasy, 110 BUIIISE MOro MOMiX iHIIMX aKTiB HpaBOCYAIs
(cymoBuX pillleHb, yxBai)'.

VY Bunaaky yxBaJIeHHSI pillleHHsI Cyay IPOTH KiJTbKOX BiJINOBigayiB
Cyl. MOBUHEH 3a3HAYWTU, B SIKill YaCTMHI PillIeHHSI CTOCYEThCSI KOX-
HOTO 3 HMX, a00 3a3HAUWTH, IO OOOB’A30K € comimapHuM (CT. 266
LITK VYkpainu). [Ipu 1upoMy 3a TakKMM PillleHHSIM BUIAIOTHCS Je-
KiJlbka BUKOHaBUYMX JIMCTIB, Y SIKMX 3a3HAYalOThCsl OOWH OOP>KHUK Ta
OOWH CTATYBad, a TAaKOX BU3HAYAETHCS, B SKild YaCTUHI HEOOXimTHO
BUKOHATU CYIOOBE pillleHHS, a00 3a3HAYa€TbCs, 1O OOOB’SI30K UM
MpaBoO CTATHEHHS € coiigapHuM (4.5 cT. 431 LIIK VYkpainu). AHa-
JIOTiYHA HOpMa MICTUThCI Y 4. 2 cT. 4 3akoHy Ykpainum «IIpo BUKO-
HaBYe MPOBAIXECHHSI».

CynmoBuil Haka3 caM IT0 cOO0i BxXK€ € BUKOHAaBUMM JOKYMEHTOM, a
TOMY Ha HOro mincTaBi JOJATKOBO HE BMIAETHCS iHIIMX BUKOHABUYMX
ITOKyMeHTiB. ToOTO MOXIUBICTh BHAAYi KiJTbKOX BHMKOHABYMX JOKY-
MEHTIB 3a OJHMM CYIOBMM HAaKa30M 3aKOHOM He IependayeHa. Tomy
PEKOMEHAYETbCS OJipa3y MPOBOIMTH CTATHEHHS Ta BUIAYy CYAOBOTO
Haka3y OKpPeMO CTOCOBHO KOXHOTIO OOp>KHMKA.

Y cynoBiit IpakTULIi TParuIsIIOThCSl BUTAAKWA BUAAYi CyJaMu OJHO-
TO CyZOBOTO HaKa3y MPOTH KiIbKOX GOpXHWKiB®. OmXHAK, He3Baxa-
I0UM Ha TaKy CYAOBY IpaKTUKYy, KiacudikyBaTH CydOBi Hakasu 3a

" lllabanin A. BUKOHaHHS CyIOBOrO Haka3dy B LIMBIJIbHOMY Ipolieci YKpaiHu
// Bicnuk KuiBcbKoro HallioHaJabHOTO YHiBepcuTeTy iMeHi Tapaca llleBueHKa.
2014. Ne 1. C. 113.

2 Cyodosuii Haka3 KueBo-CBATOIMHCHKOIO pailoHHOro cyny KuiBcbkoi oGmacTi
Bin 20.10.2017 poky y cmpasi Ne 369/10819/17/ URL: http://www.reyestr.court.
gov.ua/Review/69826092.
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KiIBKiCTIO OOPKHMKIB BOAYa€ThCS HEOOLUIBHUM, OCKIUIBKM CYHOBI
Haka3u, BUIaHi MPOTU KiJIbKOX OOpPKHUKiB, HE BiAINOBiNalOTh BU-
MOTaM, SIKi Ipen SIBISIOThCS OO0 CYIOBHMX HAKa3iB SIK O BUKOHABYMX
JTOKYMEHTIB.

3a mopsaKoM 3BEpHEHHSI 1O BUKOHAHHS CyIOBiI HakKa3d MOXHa
MOIUIMTU Ha:

1) cymoBi Haka3M, IO MiAISATalOTh BUKOHAHHIO JIMIIE MiCJIS Ha-
OpaHHSI HUMHU 3aKOHHOI CMJIU;

2) cynoBi Haka3u, 10 MiAJsAraloTh HeraiHOMy BUKOHaHHIO.

Hpyruit BUA CyaoBMX Haka3iB Bilpi3HSIETbCS HASIBHICTIO B iX pe-
30JIIOTUBHINM YaCTWHI BKa3iBKM MpO Te, IO BOHU ITIJISAraloTh HeTaii-
HOMY BUKOHAHHIO.

BigmosigHo mo m.ai. 1, 2 4. 1 c¢t. 430 LIITIK Ykpainu cym moryckae
HeraliHe BUKOHAHHS pillleHb Y CIIpaBax MpoO CTITHEHHS ajliMeHTIB —
y MeXaxX CyMU IUIaTeXy 3a OOWH MicCslb Ta MPUCYIKEHHS MpalliBHU-
KOBi BUIJIaTHA 3apOO0ITHOI TJIaTH, aje He OLIbIlle HIX 3a OOWH MiCSllb.
BigmosigHo mo 4. 2 ct. 430 LHITK Ykpainm cyn, yxBaaioiouM BKa3aHi
pillIeHHSI, MOXe JOTMYCTUTHU iX HerailHe BUKOHAHHS y pa3i CTATHEHHS
BCi€i cymu Gopry.

TakuM 4ymMHOM, HeraliHOMY BUKOHAHHIO MiIjIAraloTh CYIOOBi Ha-
Ka3u, BUAAHi 3a BUMOraMu, mnepegdoadeHumu 1. 1, 4, 5 4. 1 ct. 161
HIIK VYkpaiHu, y Mexax cyMM ILIaTeXy 3a OJUH Micslb abo BCi-
€1 cymu o6opry.

B ropuan4Hii JgiTepaTypi BUCIOBIECHO TOYKY 30py PO HEMOXIM-
BiCTb 3BEpHEHHS CYIOBOr0 Hakasy A0 HeraiHoro BMKOHaHHS. Tak,
Ha aymKky O. b. €pollleHKO, HeraiiHe BUKOHAHHSI CyIOBOTO HakKaay,
B TOMY YMCJIi BUAZAHOTIO 3a BUMOTAaMU IIPO CTSITHEHHS HapaxoOBaHOI,
ajie He BUILJIAYeHOI MPaliBHUKOBI CyMM 3apOOiTHOI ILJIaTH, € HEIpU-
MyCTUMUM. Takuii BUCHOBOK BU3HAYAETHCS 3MICTOM IIOJIOKEHb IIPO-
1IECYaJIbHOTO 3aKOHY, 3TiJHO 3 SKUMM CYIOBUIA HaKa3 BUAAETHCS CTS-
ryBaueBi AJISl TIpel sSIBJCHHSI MOro 10 BUKOHAHHSI TiIbKY ITiCs1 Ha-
OpaHHSI HUM 3aKOHHOI CuIu'.

VY naHoMy TBepaXeHHi € ceHc. OgHaK B 1aHOMY BMIIAAKY MIETh-
CSl HE CTiIbKKA MPO HEMOXJIMBICTb 3BEpHEHHSI CyIOBOrO Hakasy J0
HEraiHOTO BUKOHAHHS, CKUIBKM IIPO HAasSBHICTH IIPOTAJIMHU B IPO-

' €powenko O. b. TIpobaemMu pO3IJsiAy BUMOT IIOAO CTSITHEHHSI HapaxoBaHOI,
ajie He BUILJIaYeHOI IMpalliBHUKOBI CyMU 3apOO0iTHOI IJIaTH, B MOPSIAKY HaKa3HOTO
npoBamkeHHst // BicHuk Akanemii angBokatypu Ykpainu. 2011. Ne 2. C. 63.
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liecyaJbHOMY 3aKOHONABCTBi, 1110 TaK i He OyJia BUIpaBJieHa 3 MpU-
wHgaTTIM HoBoi pemakiii HHITK Vkpainu.

TakyM 4MHOM, CIPOIIEHICTh HAaKAa3HOI'O MPOBAIXEHHS Ta CaMoO-
o CyIOBOTO HaKa3y CTBOPIOE OOMEKeHi MOXJIMBOCTI I MOOiTY Cy-
JIOBUX HaKasiB Ha BUIU.

OT1xe, MOXHa 3pOOMTH BUCHOBOK, IO CYOOBI HakKa3W, BHIAHi B
MOPSIIKY LMUBUIBHOTO CYJOYMHCTBA, MOXHA IMOAUISITU 3a MaTepiaib-
HO-TIPaBOBMM Ta MpPOILIeCYaJbHO-IIPAaBOBUM KPUTEPisSIMU.

MarepianbHO-MIPaBOBUM KpUTepieM Kiacudikallii CymioBUX HakKa-
3iB € XapakTep MaTepiaJibHO-IIPaBOBOI BUMOTHY 3asiBHMKA 10 OOpXK-
HHUKa, 3a KOO BMIAHO CYIOBHWI Hakas.

ITporuiecyanbHO-ITPpaBOBUM KpUTEPIEM Kilacuikallii CyToBUX HaKa3iB
€ KiJIbKiCTh MaTepiaJlIbHO-TIPaBOBUX BUMOT, 3a SIKUMM BUIAHO CYJIOBMt
Hakas, Ta KiJbKicTb OOpXKHUKiB. BkazaHuit kputepili Mae mnpolecyaib-
HUI XapakKTep, OCKIbKM CTOCYETHCS TAKOIO IPOLIECYaJTbHOIO SIBUIIA,
K 00’€IHaHHS KiJIbKOX BUMOI' B OJHOMY CYJIOBOMY ITpOBa/KEHHI.

3ajeXHo Bil KiJIbKOCTI BUMOT, 3a IKMMM BUJIaHO CyIOBMI Hakas,
TaKi HakKa3d MOXHa IOIIIMTUA Ha: 1) cymoBi Haka3u, BUOAHI 3a OJ-
Hi€0 BUMOTIOIO 3asiBHMKA; 2) CyOOBi HaKa3M, BUAAHI 3a KiJIbKOMa BU-
Moramu 3asiBHUKA.

3a MopsiAKOM 3BEPHEHHS 10 BUKOHAHHSI CYAOBI Haka3u MOXHa
MomiuIMTU Ha: 1) CymoBi Haka3u, 10 MiAJIAral0Th BUKOHAHHIO JIMIIIE
micjisi HaOpaHHS HMMM 3aKOHHOI CHMJIM; 2) CyIOBi Hakasu, IO Iif-
JISITAlOTh HETaitHOMY BUKOHAHHIO'.

4.3. HaGpaHHs CyA0OBUM HaKa30oM 3aKOHHOI CHJIH

B Hay1ui nMBUIBHOTO MpPOIeCyaabHOIO IIpaBa MOCTiiHO BUHUKAIOTh
CyINepeuku 3 MPUBOAY TOTO, UM BapTO HAMiJISATHU 3aKOHHOKI CUJIOKO
iHIIi, HiX pillleHHsT cyay, cynoBi akThu. He omMuHyna 1st nuckycis i
CyIIOBi HaKa3M.

B ropuanyHiii niTepaTypi iCHye Touka 30py 3 IIPUBOIY TOTO, IO
CYyJIOBOMY HaKa3y He BJIaCTMBa 3aKOHHa cuja’. BTiM GijbLIicTh aB-
TOPIiB JOTPUMYIOTHCS TIPOTUIICKHOI ITO3MUIILii.

! Andponos I. B. Bunpl cyneOHBIX IIPUKA30B B ITPAXIaHCKOM IIPOLIECCe YKPAUHBI
// Legea si Viata. 2018. Ne 1. C. 3—6.

2 Ipomowuna H. A. O 3axoHHOI cuite cyneOHoro mnpukasa // TenmeHLuu pas-
BUTHUS TpaxkaaHCKOTO TpolueccyanbHoro npasa Poccuu. Cankr-ITerepoypr, 2008.
C.211.
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Tak, Ha aymky C. K. 3araifHoBoi, OCKiJIbKM CYIOBWI Haka3 ocTa-
TOYHO BUPIllly€ TIUTAHHSI TIPO CTSITHEHHSI TPOLIOBUX KOIITiB, TO BiH
HaaileHuii 3akoHHOI0 cwiolo'. Sk Bkasye O. 1. IllammoBchka, Bif-
CYTHICTb BiIMITKM B CYJOBii MOCTAHOBI PO HAOpaHHS HEIO 3aKOHHOI
CUIM 1M030aBJIsie 1i BUKOHABYOL CWIM, i TOMY Lieil JOKYMEHT HE MOXe
OyTu Tipen’siBieHui 10 BUKOHaHHS. OCKiJIbKM JaHa BUMMOTa MOXe
OyTH 3acTOCOBaHa i O CymOBOIO Haka3sy, BiMOBiMHO, BiH MOBUHEH
HaJIATUCS 3aKOHHOIO CHJIOIOZ,

HilicHo, Oymy4u akTOM IIpaBOCYIAs, SKMI JAa€ OCTAaTOYHY Bil-
MOBiJb Ha BUMOTY 3asiBHUKA CTOCOBHO CTSITHEHHS BiAIIOBIZHOI Ipo-
IIOBO1 CyMHM OOpTy, CyIOBUI Haka3 TUM CaMUM BpPEryJIbOBYE, KOH-
KpeTU3y€ BilIOBiAHI MaTepiaJbHi MPaBOBIIHOCUHU IIOAO T'POIIOBO-
ro 3000B’s13aHHs OOpXKHMKA, Hala€ BMMOraM 3asBHMKA IOPUINYIHOI
CWJIM Ta 3a0e3Ieuye MOXJIMBICTh iIX MPUMYCOBOI peaiisallii, B YoMy
BOAYAETHCS MPOSIB CyAOBOI BAaAM, 1 PETYJIIOIOUUNIA, BIOPSIKOBYIOUUIA
BIUIMB Ha KOHKpPETHi MaTepiajdbHi MPaBOBIZHOCMHU MiX 3assBHUKOM
Ta OopxkHUKOM. IIposBisiounch TaKUM YMHOM Y CyIOBOMY HaKa3si,
CylloBa Bjaja HaJijs€e WOro 3aKOHHOIO CUJIOIO, TiCJIsl YOro BiH Ha-
OyBa€ pucC akTa iHIMBiAyaJbHO-TIPABOBOIO PErYIIOBAaHHS KOHKPETHUX
MaTepiaJbHUX TTPaBOBiIHOCHH.

IMopsimox HaOpaHHS pillleHHSM Cydy 3aKOHHOI CWJIM BU3HAYEHUI
Ha 3aKOHomaBYoMy piBHi. Tak, BimnosigHo mo 4. 1 ct. 172 HIIK Ykpa-
iHM y pa3i HEeHagXOMXXeHHS OO0 Cydy 3asBHW Bifg OOp>KHMKa IpO CKa-
CYBaHHS$ CyJIOBOTO HaKa3y MpPOTITrOM II’SITU AHIB ITiCJs 3aKiHYECHHS
CTPOKY Ha ii IMoJaHHSI CyJOBUM Haka3 HaOMpa€e 3aKOHHOI CHJIN.

IMonoxenns: 4.1 cr. 170 HIIK VYkpainu HamiasgoTh OOpXXHHUKA
MpaBOM TOJATH 3asiBy MPO CKACyBaHHSI CyJOBOT0 Haka3y IMPOTSITOM
II’SITHAALUSATU OHIB 3 ITHS BPYYE€HHs MOMY KOIIil CyZOBOro Hakasy Ta
JOJaHUX OO HEi TOKyMEHTIB.

Takum yMHOM, CyIOBHUII HaKa3 HaOMpae 3aKOHHOI CUJIM ITiCJIST 3a-
KiHYE€HHS ABAAUSATH OHIB 3 AHS Bpy4eHHsSI OOPKHUKY KOIIil CyIOBOro
HaKa3y Ta JOJaHUX IO Hei JOKYMEHTIB, SIKIIO OOpPXXHUK HE CKOpU-

! Bazaiinosa C. K. CyneOHBIe akThl B TPaXTaHCKOM M apOUTPaskHOM IIPOLIECCE:
TEOpEeTUYEeCKUE W MPUKIAagHble TPOOIeMbl: aBToped. nuc. ... I-pa IOpui. Hayk.
Exarepuno6ypr, 2008. C. 38—39.

2 Mlaonosckas O. JI. TIpuka3Hoe MPOU3BOICTBO KaK YIIPOILIeHHasd (popMa rpaxkiaH-
CKOTO CYIOIIPOM3BOJICTBA: IUC. ... KaHI. Iopud. HayK. Mocksa, 2015. C. 152—153.
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CcTaBcsl CBOIM IMPaBOM Ha TOAAHHS 3asiBU MPO CKAaCyBaHHS CYIOBOTO

Hakasy.

B ropunuyHiit giTepaTypi HaBeIeHI HACTYIIHi YMOBY HaOpaHHS Cy-
JIOBUM HaKa30M YMHHOCTI (Ma€eTbCsl HA yBa3i, 3BUYaiiHO, — HaOpaH-
HSI HUM 3aKOHHOI CWJIN):

1) HampaBfieHHsSI OOPXXHUKOBI KOIIil CyJOBOro Haka3y peKOMeHI0Ba-
HIAM JHACTOM i3 TTOBiIOMJICHHSIM;

2) HalpaBJeHHSI OOPKHUKOBI OMHOYACHO 3 KOITi€I0 CYIOBOIO HakKasy
KOIii 3asiBU CTAryBaya 3 KOMiSIMM JOKYMEHTIB, IO JOHAIOTHCS 0
Hei, 3 po3’SICHeHHSIM ioro TmpaBa y pasi 3amepedyeHHs! MpoTU BU-
MOT CTSITyBaya IMPOTSTOM JIeCSTU AHIB 3 THSI OTPMMAaHHS CyI0BOTO
Hakaszy TMoJaTu 3asiBy MpO MOTro cKacyBaHHS;

3) HasIBHICTb B Cyli JaHUX MPO OTPUMAHHSI OOPXKHUKOM KOIIil Cy-
JIOBOTO HaKa3zy i JOKYMEHTIB, 10 AOJAIOThCSl 10 HbOTO;

4) BiACYTHICTH B Cydi 3asiBM OOp:KHMKA IIPO CKACYBaHHSI CyIOBOIO
Hakasy;

5) 3aKiHUYE€HHS TPhOX (3a YMHHMUM 3aKOHOAABCTBOM — II’SITW) IHIiB
MiCs 3aKiHYEHHS CTPOKY TMOJAHHS 3asiBU MPO CKAaCyBaHHS Cy-
JIOBOrO Hakasy'.

AK BOAYaeThCS 3 BUILIEHABEIEHOTO, HAOpPAaHHS CYJOBUM HaKa3oM
3aKOHHOI CUJIM TiCHO TOB’s3aH€ 3 BPYYEHHSIM KOIii CyImOBOro Ha-
Ka3y 60opxHUKOBi. BigmosigHo mo ct. 169 LITK Ykpainu micis Bu-
Jlad4i CyOOBOTIO HakKa3y Cyl He ITi3Hillle HAaCTYITHOTO IHSI HaJCHUJIAE
oro Komirmo (TEKCT), 10 MICTUTh iH(opMallilo IIpo BeO-aapecy Ta-
KOro pilleHHs y €aIuHOMY AEpP>KaBHOMY PEECTPi CYIOBHUX pilllEHb,
OOpP>XHUKOBI Ha ¥oro ogililiHy eJIEKTPOHHY ajapecy abo peKOMeEH-
JIOBAaHUM JIMCTOM i3 MOBIZOMJICHHSIM TMPO BPYYEHHS, YU LIIHHUM JIU-
CTOM 3 ONMCOM BKJIAAEHOIO, SKIIO O(MIiliifHOI eJeKTPOHHOI aapecu
OOPXXKHUK HE Mae.

OnpHoOYacHO 3 KOITE€I0 CyJOBOTO HAaKa3y OOPXKHMKOBI HAICUJIAETh-
Csl KOTIig 3asiBU CTsATyBaya Mpo BUIA4y CYAOBOTO HakKasy pa3oM 3 JO-
JTaHWMU 0 Hel JOKYMEHTaMu.

Komis1 (TexcT) cymoBoro Hakasy, 110 MICTUThH iH(popMallilo IIpo
BeO-aJpecy Takoro pilleHHs y €IMHOMY JepKaBHOMY PEECTpi Cy-
JIOBUX pillleHb, Pa3oM 3 JoJaTKaMM HaJaCUIa€eThCcs (hi3MUHil oco-

' Haykoeo-npakmuynuii KomeHTap IIMBiIIbHOIO IpPOLECYaTbHOIO KOIEKCY
Ykpainu / C. B. KiBasos, lO. C. YepBonuii, I. C. Bonocatuii ta iH.; 3a pen.
10. C. Yepsonoro. Kuis; Oneca, 2008. C. 206.
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01 — OOpXXHMKY Ha aJapecy, 3a3HaUY€HY B JOKYMEHTaX, IepeadadyeHnX
JaCTWHOIO ITOCTOIO CTaTTi 165 1mboro Komekcy, a O0pXXKHUKY — IOpH-
IUYHIi 0co0i uM (hi3WuHiit 0C00i — IMAIPUEMITIO — 3a aIpecoro Mic-
LIE3HAXOKeHHS (MiCIld IPOXMUBAHHS), 3a3HAYE€HOI0 B €1MHOMY Jep-
KaBHOMY PEECTPi IOPUAMYHUX OCi0, (i3MYHUX 0OCi0 — MiANIPUEMIIIB
Ta TpOMaAChKUX (pOpMyBaHb.

Buxonguu 3 monoxeHs 4. 6 ¢1. 272 HIIK Ykpainu nHeM BpydeHHs
CyJIOBOIO HakKa3y OOp>KHUKOBI €:

1) neHb Bpy4YeHHsI CyIOBOTO Hakasy Mil PO3IMUCKY;

2) NeHb OTPUMaHHS CYJAOM MOBiAZOMJIEHHS MPO JTOCTaBJI€HHS KOTMii
CyJIIOBOTO Haka3zy Ha oQilliliHy eJIeKTpOHHY aapecy OCoOu;

3) meHb MPOCTaBJICHHS y MOIITOBOMY MOBIIOMJICHHI BiIMITKHU IIPO
BPYUYEHHS CYIOBOTO Hakasy;

4) neHb MPOCTABJIEHHS Yy MOLITOBOMY MOBiIOMJIEHHI BiIMITKUA PO
BiIMOBY OTpUMAaTH KOMilO CyIOBOTO HakKa3y YW BIIMITKM TpPO BiACYyT-
HICTh 0COOM 3a aapecol0 MiCIEe3HAXOMKEHHS, MICIls MTPOXWBaHHS YU
nepedyBaHHSI 0cOOM, MOBiJOMJIEHOIO 1IiEI0 OCOOOIO Cyay;

5) AeHb MPOCTaBIeHHS Y TOIITOBOMY MOBiIOMJIEHHI BiIMIiTKU TTPO
BiIMOBY OTpMMAaTH KOIIiI0 CyJOBOTO HAKa3y UM BiIMITKM IIPO BiICYT-
HICTh 0cO0OM 3a aApecol0 MiCIe3HAXOMXKEHHSI, MICIS IIPOXUBAHHS M
rnepeOyBaHHsI 0co0OM, IO 3apEECTPOBAHI Y BCTAHOBJICHOMY 3aKOHOM
MOPSIAKY, SIKIIO 1151 0coba He IOBiAOMMIA Cydy iHIIOI aapecu.

Sximo cymoBMi HakKa3 HajgicaaHO Ha oQiliiiHy eJeKTpOHHY
afgpecy Mmi3Himre 17 roguHu, CyIOBUI HaKa3 BBaXa€TbCS BPYYCHUM
y poOouuii JeHb, HACTYNMHUIN 3a JHEM HOTOo BiAMpaBJeHHS, He-
3aJIeXKHO BiJl HaAXOIXXEHHsS 10 Cyay TMOBiIOMJIEHHS Mpo HOro J0-
CTaBJIEHHSI.

Sxio Komilo cymoBOro Hakady BpPYYEHO IIPeICTaBHUKOBi, BBaXKa-
€ThCH, 110 il Bpy4eHO I 0Cco0i, SIKYy BiH IIpeICTaBJIsIE.

VY 3B’a3Ky 3 TUM, IO y BUMOAAKy BUIa4di CYIOBOIO Hakasy Ipo
CTATHEHHS aJliMEHTiB OOPXKHMK IM030aBJIEHUI IMpaBa IOJaTU 3asiBY
Mpo HOro cKacyBaHHSI, TaAKMU CyJOBMI Haka3 HaOMpae 3aKOHHOI
CUJIM OJpa3y Iic/sl MOoro BUIAdi CyIOM.

Matouu, §IK i pillleHHS Cydy, 3aKOHHY CHWJIY, CYIOBUI Haka3 4u-
HUTbh CXOXMWI BIUIMB Ha MarepiajbHi MpPaBOBiIAHOCWUHHU, IO OyJIu
MpeaIMeTOM CYIOBOTO PO3MJISAY Mil yac BMIayi CyIOBOTO Hakasy, Ta
Ma€ CXOXi BJIACTMBOCTI Ta IPaBOBi HACIiIKM HAaOpaHHSI HUM 3aKOH-
HOI CHWJIU.




266 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

OpHak BJIaCTUMBOCTI CyIOBOrO Hakasy, 1110 HabpaB 3aKOHHOI CUJIH,
BCE X TaKM He € iIeHTUYHUMMU 10 BJIACTMBOCTEU pillleHHS Cydy, 110
HaOpaJio 3aKOHHO1 CWJIM, TOOTO MalOTh i CBOi BiIMiHHOCTI.

Hi B Xoro 3 HayKoBLIiB HE BUKJIMKAE 3allepeueHb HAsSBHICTb Yy CyI0-
BOro Hakasy, 1110 HaOpaB 3aKOHHOI CHJIM, BJIACTUBOCTI 00OB’SI3KOBOCTI.
B 1opuaunuHiii niTepaTypi 3a3Hava€eThes, 110 HakKas, SK i iHII CymoBi
pillleHHs, 1110 HaOpaii 3aKOHHOI CUJIA, € 00OB’I3KOBMMMU JIJIsI BCiX Op-
TaHiB Mep>KaBHOI BJIaaW i MICIIEBOTO CaMOBPSAYBaHHS, IMiAIIPUEMCTB,
YCTaHOB, OpraHi3alliii, TocagoBUX UM CIIY>KOOBMX OCi0 Ta TpoMansH i
MiaraloTh BUKOHAHHIO Ha BCili TepuTopii YKpaiHM, a y BUMAIKax,
BCTAaHOBJICHUX MiKHApOTHUMHU JTOTOBOpPaMM, 3rojia Ha 00OB’SI3KOBICTb
gkux HamaHa BepxoBHoro Pagoro Ykpainu, — i 3a ii mexamu'.

be3 BiacTuBOCTI 000B’SI3KOBOCTI CyIOBUiII HakKa3 He Mir OM BBa-
XKaTUCSI aKTOM IIPaBOCYAs, IPOSBOM [ii Cyn0BOI BJIaIM.

Cy0’exTHBHI MeXi 000B’SI3KOBOCTI CyIOBOro Haka3sy, 1110 HaOpaB
3aKOHHOI CWJIM, € aHAJOTiYHMMM O BiAMOBIZHUX MEX il 3aKOHHOI
CWIM pillleHHSI cyay. ¥ JaHOMY KOHTEKCTi 00OB’SI3KOBiCTh CYI0OBOTO
Haka3zy, 110 HaOpaB 3aKOHHOI CWJIM, TaKOX CJIi[ MOMiJISATA Ha BHY-
TPIIIHIO Ta 30BHIiIIHIO. BHYTpinHA 000B’SI3KOBICTh O3HAYA€E Te, IO
MIPUIKXCHU CYAOBOr0O HaKa3y € 00OB’SI3KOBUMM IJISI CTATyBada Ta OOpK-
HYKa. 3OBHIIIIHS 000B’I3KOBICTh (3arajibHOOOOB’SI3KOBICTh), BUXO/ISI-
gy 3i 3micty cT. 18 IITIK YkpaiHu, moiimproe cBoi MeXi Ha BCi op-
raHu Jep>KaBHOI BJaAM i OpraHu MiClLIEBOTO CaMOBpPSIAyBaHHS, Mil-
MPUEMCTBA, YCTAHOBHU, OpTaHi3allii, MOCaIOBUX Y1 CIIy’KOOBUX OCi0
Ta TPOMAaJsIH.

OG’eKTUBHI MeXi 000B’SI3KOBOCTi CTOCYIOThCS JIMIIE KOHKPETHO-
ro IOPUANYHOTO 00OB’SI3KYy OOpXXKHMKA 1OJA0 CIJIaTU CTSIryBauy BU-
3HAYE€HOI CyIOBMM HaKa30M CYMH I'POIIOBUX KOIITIB Ta BiAIIOBiIZHOTO
1IbOMY OOOB’SI3Ky CY0’€KTMBHOTIO MpaBa CTsATyBaya Ha iX OTPUMaHHS
B MeXaX KOHKPETHUX MaTepiajJbHUX MPaBOBIAHOCUH, YYaCHUKaAMU
SKWX € LIEW CTATYyBad Ta OOPKHUK.

ITpocTopoBi MeXi nii 000B’I3KOBOCTI CyIOBOTO Haka3sy, IIIO Ha-
OpaB 3aKOHHOI CMJIM, TIOIIMPIOIOTHCS Ha TEPUTOpPil0 YKpaiHu, a y

! [uginbhuii IpoLIeCyabHUIT KOOEKC YKpalHU: HayK.-IIPAaKT. KOMEHT. / 3a pel.
€. O. Xapuronona, O. I. Xaputonosoi, H. 0. Tony6eBoi. Kuis, 2010. C. 176;
Kypc uusinbHoro mpouecy / B. B. Komapos. C. 670; [[ugirbhe CymouMHCTBO
YKkpaiHu: OCHOBHI 3acaau Ta iHCTUTYTW: MoHorpadis / 3a pea. B. B. Komaposa.
Xapkis, 2016. C. 615.
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BUMAaJKax, BCTAHOBJIEHUX MiXHapOAHMMM IOrOBOpaMHU, 3roja Ha
000B’sI3KOBiCTh sIKMX HamaHa BepxoBHoio Pamoro Ykpainu, — i 3a
il MeXaMu.

TemnopanbHi MexXi 000B’SI3KOBOCTI CyI0OBOTO Haka3zy, 1110 HaOpaB
3aKOHHOI CWJIM, 3a 3araJIbHUM MpPaBUJIOM, BU3HAYaIOTHCSI MOMEHTaMU
y yaci, KoJu CyJAoBMII Haka3 HaOupa€e 3aKOHHOI CHJIM Ta BTpayae ii
(3aKOHHA cuJjla HakKa3y BTPAvya€TbCsl y BUMAAKY MOTro Teperyisny Ta
CKacCyBaHHS 3a HOBOBUSIBJICHUMU UM BMKJIIOUHUMHU OOCTaBUHAMM).
BomHouac, K i y BUITaAKy 3 PillIEHHSIM CyaIy, 00OOB’SI3KOBIiCThb CyIO-
BOTO HaKa3zy MOXe MPUIMHUTUCS TaKOX B iHIIMX, KPiM CKacyBaHHSI
Haka3sy, BUIIaJKaXx.

Tak, y 3B’SI3Ky i3 TUM, IO BM3HAYEHUI CyJOBHMM HaKa3oM IOpHU-
JIUYHUM OOOB’SI30K OOp>KHMKA MPUIIMHSIETHCS ITiC/IsI MOTO BUKOHAH-
HSI, 3 HUM IIPUITMHSIETHCS i1 000B’SI3KOBICTh CYIOBOIO HaKasy, 1110 Ha-
OpaB 3aKOHHOI CHJIH.

OO6O0B’A3KOBICTh € MIATPYHTSM [IJisl peajli3oBaHOCTI CyI0OBOro Ha-
Ka3y (MOXJIMBOCTI 3BepHEHHSI MOro 10 MPUMYCOBOTO BUKOHAHHS).
Bzarani peanizoBaHiCTh CyIOBOro Haka3y, 110 HaOpaB 3aKOHHOI CHIIM,
MOXHa BBaXaTH MOro OCHOBHOIO BJIACTMBICTIO. AIlK€ CyOOBHUI1I Ha-
Ka3 € He juiie ¢GopMOI0 CyIOBOrO PillleHHS, a 1 BUKOHABYUM HO-
KymMeHTOM. ToMy MOro BJacTUBICTb peaii30BaHOCTI BUXOAUTh Ha Mep-
muii rmadH. Ha BigMiHy Bif pillleHHS Ccydy, B SIKOMY OCHOBHOIO Me-
TOI0O MOr0o yXBaJICHHSI € BUpILIEHHSI IOPUANYHOTO CIIOpY i JIUIIE CTO-
COBHO pillleHb PO MPUCYIXEHHS iCHYE IIe i iHIIa — 3a0e3meueHHs
MOXJIMBOCTI IIPUMYCOBOI peaJi3allil BCTAHOBJIEHOTO CYIOM OOOB’SI3KY
BimmoBimaya. ¥ HakazHOMY IIPOBAIKEHHI XX pO3IISIHAl0OThCs Oe3CmipHi
BMMOTHY, a TOMY OCHOBHUM 3aBHAHHSIM CYAy € caMme 3abe3mnedeHHs
MOXJIMBOCTI IIPUMYCOBOI peaJi3aliii 000B’s13Ky OopxHuka. OTxe pe-
aJli30BaHICTh BJIACTHBA BCiM 0€3 BUHSTKY CyIOBHMM HakasaM, III0 Ha-
OpaJiu 3aKOHHOI CHJIH.

Y naHoMy KOHTEKCTi AOBOJI I1[iKaBOIO BOAYa€TbCS TOYKa 30Dy
P. O. JIsmenka, axuii 3a3Ha4yuMB, 110 CyJOBUII HaKa3 — lie KOHCTa-
Talliss KOHKPETHUX 3000B’s13aHb OMHI€l 31 CTOpiH IIOMO iHIIOI, aje B
CyIlOBOMY Haka3zi He iCHye ejeMeHTa npumycy. Cya Nnpu BUpillleHHi
MMUTAaHHS IIPO BUAAYYy CYJIOBOr0 HaKa3y HE BHUPIIIYE CIIp IIpo IIpa-
BO, a (paKTMYHO BUSIBJISIE MO3UIIiI0 OOPXXHUKA 3 TPUBOAY <«IIPETEH-
3ii» KpeauTopa i IMpu BiICYTHOCTI 3aIlepedyeHb MPOTU Hei BUAA€E Ha-
Ka3. ToO0To B 1IbOMY BUIIAAKY HaKa3He MPOBAIXKEHHS CJIiJ pO3MIsIaaTh
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He SIK Take, 10 CKJIAJaETbCS 3 «CJIEMEHTIB MiATBEPIXKEHHS Ta MpU-
Mycy». ilficHO, y MexXaxX HaKa3HOro MpOBaIXEeHHs CIIip Mpo mpa-
BO HE BUPIIIYETHCS, a JUIIE 3’SICOBYEThCS MOTO HASIBHICTH YU Bil-
cytHicTh. [llogo eneMeHTa MPUMYCY, TO TAKOTO B MeXaX HaKa3HOTO
MPOBAI>)KEHHS HE iCHYE, ajle TYT MOXHa BUSIBUTU MOTEHLIAHUI TTpU-
MYC, KW cilinlyBaTMMe 3a HEBUKOHAHHSM CYJIOBOIO Hakasy B JO-
OPOBLILHOMY MOPSIIKY'.

HaykoBelp TIpaBuii y TOMY, 1110 HaOpaHHSI CyIOBMM HaKa3oM 3a-
KOHHOI CUJIM HamnpsiMy 3aJIeXKUTb BiJl TOTO, UM BU3HAE abo xoya O
MOBYA3HO MOTOAMUTHLCSA OOPXKHUK 3 MPUIMIMCAMU CYIOBOTO Hakasy. On-
HakK TIPUMYCOBUU XapaKTep CyIOBOTO HaKady Ma€ JXepeaoM Bce XK
TakKM He 3TOAY CTOPiH (SK 1€ BiIOYBA€TbCI Y BUIANKY 3 YKJIaIEHHIM
TPeTEeNChKOI YIoau, KOJIU MprUpoaa 000B’SI3KOBOI CUIIM PillIeHHST Tpe-
TEUCHKOTO Cylly Ma€ JOTOBIpHUI XapakTep), a BUIUIMBAE 3 BIAJHUX
MOBHOBaXeHb Cydy, TOOTO, SIK i OyIb-sIKe iHIIe CyJOBe pillleHHS, CYy-
JIIOBUII HaKa3 4eplia€ CBOIO 3aKOHHY cMIy (a TaKoxX OOOB’SI3KOBiCTb
Ta MOXJIMBICTh TIPUMYCOBOI peajisallii, SIK OIMH 3 ii MPOsBiB) came
3 CyJIOBOi Bjaau, Oyay4yu i1 30BHIIIHIM MPOSIBOM.

Cy0’exTUBHI MeXi peajli3oBaHOCTI CyJOBOTO Hakajzy, 110 HaOpaB
3aKOHHOI CWJIM, BU3HAYAIOThCS KOJIOM CYy0’€KTIB, sIKi 3000B’s13aHi BU-
KOHYBaTU Moro npumnucu (0OpKHUK) Ta MalOTh IIpaBO BUMaraTu Aoro
MIPUMYCOBOIO BUKOHAHHS (CTSryBay).

OO0’eKTHBHI MexXi peali3oBaHOCTI CyIOBOro Hakasy, 1110 HabpaB 3a-
KOHHOI CUJIM, BUBHAYAIOThCSI 3MiCTOM IOPUINYHOTO 000B 3Ky OOpXK-
HMKA, BU3HAUYEHOTO CYIOBUM HaKa3oM. MIeThest SIK PO po3Mip Tpo-
ILIOBOTO CTSITHEHHSI, TaK i Mpo CMocid Ta MOpsIOK Horo 3miliCHEHHS,
BM3HAYEHUI CyIOBMM Haka3oM. BTiM cyn BigmoBimHo mo 4. 1 ct. 435
LIIK VYkpainu moxke 3a 3asiBOIO CTATyBavya UM BUKOHABL (Y BUMAMd-
Kax, BCTAHOBJIEHUX 3aKOHOM) 3MiHUTHU CIOCiO Ta MOPSIOK BUKOHAH-
HSI CylIOBOro Hakasy (HampuKJIald, 3MiHUTH PEeKBIi3UTU OaHKiBCHKOTO
PaxyHKYy, 3 SIKOrO TTOBMHHO 3MilICHIOBAaTUCSI CTSITHEHHST), ajle B MeXax
BU3HAYEHOrO CYyJOBMM HaKa3oM CIOCOOY 3aXMCTy TIpaBa.

TeputopianbHi MeXi Iii peani30BaHOCTI CyOIOBOTO Hakasy, 110 Ha-
OpaB 3aKOHHOI CUJIU, TIOIIMPIOIOTLCS HA TePUTOpPil0 YKpaiHu, a y BU-
MaakKax, BCTAaHOBJEHUX MiXXHAapOAHUMU JOTOBOpaMu, 3roja Ha o0o-

! Iawenko P. 0. CymoBe pillleHHSI y UMBUIBHIA CIIpaBi K IifcTaBa IS Bin-
KPUTTSI BUKOHABYOTO MpoBamkeHHs // Bichuk Buioi pamu roctuii. 2012. Ne 3.
C. 20.
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B’SI3KOBiCTh SIKUX HagaHa BepxoBHoro Pamoro Vkpainu, — i 3a ii me-
Kamu. CynoBuii Haka3, BUJAHUN YKPaiHCbKUM CYAOM, MOXe OyTu
JOMYyIIeHWI A0 IMPUMMYCOBOIO BUKOHAHHSI Ha TEPUTOPIi IHIIIOI mep-
J)KaBM 32 YMOBM HaJaHHsSI JO3BOJY Ha MOro BUKOHAHHSI CyIOM Bif-
MOBITHOI AepKaBU.

TemnopalibHi MexXi Aii peai3oBaHOCTI CydOBOTO Hakasy, IO Ha-
OpaB 3aKOHHOI CHJIM, TiCHO ITOB’SI3aHi 3 MeXaMM [ii ioro o0oB’ 13-
KOBOCTI. SIKIIIO MPpUINKCHU CYIOBOTO Haka3y MepecTaloTh OyTH 00OB’-
SI3KOBUMMU 1IJ1s1 OOpXKHMKA, 3asiBHUK (CTSTyBauy) HE MOXE BUMaraTu ix
MpUMYCOBOi peaiizallii (BinmosigHo 10 4.2 cT. 14 IIK VYkpaiHu oco-
0a He MoOxe OyTM IpUMYyIIeHa IO Milfi, BUMHEHHS SIKUX He € 000-
B’s13KOBUM I Hel). Tak, Hampukiiam, SIKIO OOpPXXHUK TOOPOBLILHO
BUKOHAaB O0OOB’$130K, BCTAHOBJICHUI CyIOBMM HakKa3oM, 110 HaOpaB
3aKOHHOI CWJIM, TaKUW Haka3 He MoXe OyTW 3BEepHEHWI 10 MpUMY-
COBOT0 BMKOHaHHS. B mpoTwiexxHoMy BUNAAKy OOpXXKHMK Mae Tpa-
BO Ha miacTaBi 4. 2 cT. 432 HIIK YkpaiHu BU3HATU HOro Takum, 11O
He Miajsira€ BUKOHAHHIO.

Takum ymHOM, AWHAMIYHI BJIACTMBOCTI CyIIOBOTIO HakKasy, 1[0 Ha-
OpaB 3aKOHHOI cuju (00OB’SI3KOBICTb Ta pealizoBaHiCTh), € iAEHTUY-
HUMHM BiIIIOBIZHMM BJIACTMBOCTSIM DpillleHHS Cymdy, 110 Habpano 3a-
KOHHOI CWJIM.

BinHOCHO X CTaTMYHUX BJIACTMBOCTEH, TOOTO THX, IO 3a0e3Iedy-
I0Tb CTaOiBHICTh CYJOBOIO aKTa, IKM HaOpaB 3aKOHHOI CUJIM, MiX
pillleHHSAM i CyTOBMM HaKa30M 3HA4YHO Oilbllle BiIMiHHOCTEW, HiX
CIUJIbHUX PUC.

AK BXe 3a3Hayanocsi, CTaTWYHUMM BJIACTUBOCTSIMU CYIOBOTO pi-
IIEHHS, 1110 Habpajio 3aKOHHOI CWJIM, € HOTO BUKJIIOUHICTb, HECIIPO-
CTOBHICTb, HE3MIHHICTh Ta MPEIOAUIIIAIbHICTb.

BukiiouHicTh — 11€ HEMOXJIMBICTh IIOBTOPHOI'O BUPIILIEHHS OJHO-
ro pasy BHUPIIIEHOI CyAOM BUMOTHM. BHKIIOUHICTh € BaxXJIMBOIO Bia-
CTUBICTIO OYIb-IKOTO CYHOBOIrO DpillIleHHSI, 10 HaOpajao 3aKOHHOI
CWJIM, OCKIJIbKM HE JONMYCKA€ BUHUKHEHHS CYINepeuJMBUX PillleHb
3 OJHOTO ¥ TOro XX MUTaHHS, 3abe3reuye CTadiIbHICTh LIUBIILHOTO
000pOTYy Ta BiJIbHE BOJIOMIHHSI IIpaBaMM, OCKUIBKM TIEPEIIKOIKAE
0e3KiHEYHUM CYIOBMM CTlOpaM 3 MPUBOAY OJHUX i TUX CaMUX CY-
0’€eKTUBHUX IIpaB Ta O0OOB’SI3KiB.

O. CeBpyK poOUTh BUCHOBOK IIPO HasIBHICTb Y CYJOBOI'O Hakasy,
110 HabpaB 3aKOHHOI CHUJIM, BJIACTMBOCTI BUKJIIOUHOCTI Y 3B’SI3KY 3
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TUM, 1110 JIBa CyJOBMX HaKasW IIOAO OJHI€i cIpaBU HE MOXYTb OyTHU
BUIaHi'.

HiiicHo, BignmoBigHo g0 1. 6 4. 1 cT. 165 LITK VYkpainu cynas Bin-
MOBJISIE Y BMJayi CyI0BOTO HaKa3y, SIKIIO CYAOM paHille BUIAHUI Cy-
JIOBUIA Haka3 3a TUMU CaMMMHU BUMOTaMH, 32 SIKMMU 3asBHUK TPO-
CUTh BUOATU CynoBUil Haka3. KpiM Toro, cymnass BiiMoBisie y Bif-
KPUTTi TTO30BHOTO TPOBAXKEHHS Yy CHpaBi, SKIIO € CyTOBUIA Hakas,
10 HabpaB 3aKOHHOI CWJIM, 32 TUMM caMUMHU BUMoramu (.2 4. 1
ct. 186 LITK Ykpainm).

Cy0’eXTMBHI MexXi il BUKJIIOYHOCTI CyIOBOTO Hakasy, 110 HabpaB
3aKOHHO1 CWIH, TIOLIMPIOIOThCS, B TMEPIILy Yepry, Ha 3asiBHUKA (CTS-
ryBada). [IponecyanpbHuii 3aKOH IPsSMO He 3a00pOHSIE IIPAaBOHACTYII-
HUKaM 3asiBHMKa (CTsATyBaya) 3BEpPTATUCS O Cydy 3 TOTOXHOIO BU-
MOTOIO 3a HasIBHOCTiI CyIOBOTO Hakasy, 110 HabpaB 3aKOHHOI CHUJIU.
OpHak Taka 3a00poHa YiTKO BUIIMBA€E 3 HOpMU 3akoHy. Ilig Tumn
caMUMM BUMoraMu B Hopmi 11. 6 4. 1 ct. 165 LIIIK VYkpainu ciin po-
3YMiTU SIK BUMOTH, 3asIBJIEHi TUM CaMUM 3assBHUKOM, Tak i ioro mpa-
BOHACTYITHUKOM, OCKUJIbKM Y BUMAAKY 3aMiHU 3asiBHUKA MOTO Tpa-
BOHACTYIMHUKOM 3a 3arajbHOBM3HAHUM B Haylli UMBUIBHOTO TPO-
LIECyaJIbHOTO TIpaBa TMOJIOKEHHSIM TOTOXHICTb BUMOT 30€piraeThcs.
Tomy ciig KoHCTaTyBaTH, 110 Cy0’€KTUBHI MeXi Mii BUKJIIOYHOCTI Cy-
JIOBOTO Hakasy, 1110 HabpaB 3aKOHHOI CMJIM, MOIIUPIOIOTHCS SIK Ha 3a-
sIBHMKa (CTSATyBaya), Tak i Ha HOro MpaBOHACTYITHUKIB.

OOG’eKTHBHI MeXi Mii BUKJIIOYHOCTI CyIOBOro Hakasy, 1110 HaOpaB
3aKOHHOI CHMJIM, € TMONIOHMMM OO0 BiANOBIAHMX MeX Aii 3aKOHHOI
CWJIM PillIeHHSI CYMy.

Bumora mnipo cTIrHeHHs 3 OOp>KHUKaA TPOIIOBMX KOIITIB y HaKas-
HOMY MpPOBAaJI)K€HHi HE BM3HAETHCS TMO30BHOIO BUMOTOIO Uepe3 3a-
JIeKJIapOBaHy BiICYTHICTh Yy HAKa3HOMY IIPOBAIXKEHHI CIIOpY PO IIpa-
Bo. OmHaK B TaKOl BUMOIM € Ti caMi iHAWBiAyasli3ylodi eJeMeHTH, 110
I B TTO30BY: MpPEIMET Ta MiIcTaBa.

ITpenmMeToM BCiX 0€3 BUHITKY BUMOT y HaKa3HOMY MPOBAIXKEHHI
€ MaTepiaJibHO-TIpaBOBa BUMOTa 3asiBHUKA (CTSTyBaya) 10 OOp>KHMKA
MPO CTSTHEHHS TPOIIOBUX KOIITIB.

IlincTaBolo BMMOT y HaKa3HOMY IIPOBAaIXEHHI € Ti IOPUANIHO
3HAYMMi OOCTaBUHU, SIKUMHU 3asiBHUK OOI'PDYHTOBYE CBOI BUMOTU IO

' Cespyx O. CynoBuii Haka3 sIK MpolecyaJbHU akT cymy // BicHMK mpokypa-
typu. 2012. Ne 2. C. 96.
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O0opxxHUKA ((haKT HEBUILJIATU TPalliBHUKOBI HapaxoBaHOI 3apO0iTHOI
TJIaTU 3a TIEBHUM Tepiof 4yacy, akT 6aTbKiBcTBa OOpPXKHMKA CTOCOB-
HO IUTWHU, Ha SIKY CTATYIOThCSI aJliMEHTH, TOILO).

Takym yMHOM, HAsIBHICTb CYIOBOIO Haka3sy, 110 HaOpaB 3aKOHHOI
CWJIM, BUKJIIOYAE MOXJIMBICTb 3BEPHEHHS 1O CYAY 3 TOTOXHOIO BU-
MOTO10 (SIKi MalOTh TOTOXHI TTPEAMET Ta MIJACTaBY), K B MOPSAKY Ha-
Ka3HOro, TaK i B MOPSIAKY CIPOIIEHOTO MO30BHOTO MPOBAIKEHHS.

TepuTopianbHi MeXi CyTOBOTrO Haka3sy, 1110 HaOpaB 3aKOHHOI CUJIH,
MOIIMPIOIOTECS HAa BCIO TEPUTOPiI0 YKpAiHU i MEPEIIKOIKaloTh HE
JINIIIe BUHUKHEHHIO TOTOXHUX CYJIOBHUX CITpaB B YKPaiHCBbKUX Cydax,
a 1 BUBHAHHIO Ha TepUTOpil YKpaiHM iHO3eMHUX CyHOBMX pillleHb 3a
TOTOXKHUMHU BUMOTaMHM.

TemmopanbHi MexXi Iii BUKJIIOYHOCTI CyIOBOr0O Hakasy, 1110 HabpaB
3aKOHHOI CHMJIM, MAIOTh iCTOTHiI OCOOJIMBOCTI, IK BOQYa€ThCS 3 BUIIE-
HaBEJEHUX MOJIOXKEHD.

SIx BUIHO 3 HaBemEeHWX MOJIOXeHb 1.6 4.1 cT. 165 Ta m. 2 4. 1
ct. 186 LITTK Ykpainu, mpolecyaibHUil 3aKOH Nepeadadac MmocTyrnoBe
BUHMKHEHHSI BJIaCTMBOCTI BUKJIIOYHOCTI 3 HAOpaHHSIM CyIOBMM Haka-
30M 3aKOHHOI ciiii. Bxke cama mo co0i Bugaya CyIOBOTO Haka3sy Iie-
PELIKOIXAa€E TTOBTOPHOMY 3BEPHEHHIO /10 Cyly 3 TOTOXHOIO BUMOTOIO
PO BUIAYy CyO0BOro Hakasy. BogHouac HEMOXKIMBICTD Mpea IBICHHS
TOTOXHOTO TIO30BY B TIOPSIAKY CIPOILEHOTO MO30BHOIO MPOBAIXKEHHS
BUHUKAE JIUIIE Micasg HaOpaHHS CyIOBUM HaKa3OoM 3aKOHHOI CWUJIM.
B manomy xoHTtekcti crnpaBemmBuM € BuciaiB O. 1. HlagmoBchkoi
Mpo Te, IO TMOBHA BU3HAYEHICTh B CITIPHOMY MpPaBOBiTHOIIEHHI T0-
CSITa€EThCS TiIBKU Yy pasi, SIKIIO OOPXXHUK He BifpearyBaB Ha CyIOBUit
Haka3, a00 3 HUM ToroauBcs. TakMM YMHOM, B CYIOBOMY Haka3si, SIK
i B CyIOBOMY pillleHHi, Cyl, 3aCTOCOBYIOUM O KOHKPETHOTO BUIIaIKY
HOPMY, BCTAHOBJIIOE ii €IMHO MOXIIMBHUI ceHC'.

IIle onHi€ero OCOOJMBICTIO TEMITOPAJbHUX MEX Hii BUKIIOUHOCTI
CyJIOBOTO Hakaszy € Te, 1110 HaBiThb y BMUIIaJKy CKAacyBaHHSI CyJ0OBOrO
HaKa3y BUKJIIOYHICTh YaCTKOBO 30epirae cBorwo nito. Tak, y BUITaIKy
CKacyBaHHSI CyJOBOI'O Haka3y 3assBHUK HE BITpaBi NMTOBTOPHO 3BEpPHY-
THUCS 3 Ti€EI0 X BMMOTOIO B MOPSIAKY HaKa3HOTO MpOBaJKeHHs. Bo-
JIHOYAC 32 HUM 3aJIMIIAETHCS MPAaBO 3BEPHYTUCS O CyIdy i3 TUMM ca-

" [lladnoeckasn O. []. TIpukasHoe IIpOM3BOACTBO KakK YIIpOIIeHHas ¢dopma
IPaXIAHCKOTO CYIOTPOM3BOACTBA: AUC. ... KaHI. lopul. HayK. Mocksa, 2015.
C. 154.
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MMMU BHMOTaMHU B TMOPSIAKY CIPOILIEHOrO MO30BHOTO MPOBaIKEHHS
(4. 3 cr. 171 UIIK VYxpainn).

Ha oxpeMy yBary 3aciiyroBylOTb BJIaCTMBOCTi HE3MiHHOCTiI Ta He-
CIIPOCTOBHOCTI CyZOBOI'0 Haka3sy, 110 HabpaB 3akKoHHOI cuiu. Oco-
OJIMBICTh MPOLIEAYPU OCKAPXKEHHS Ta CKAaCyBaHHS CYyIOBOTO Hakasy
MPU3BOAUTH A0 TOTrO, IO CYIOBUII HaKa3, Ha BIAMiHY BiA pillleHHS,
He HaOyBa€e HE3MiHHOCTI oApasy ITicjis MOoro BUaadi CYyIOM, OCKiJIbKHU
MOXe OYTH CKacoOBaHUil CyJIOM, 110 10r0 BUIAB, 3a 3asBOI OOPXKHU-
Ka. CTOCOBHO X HECITPOCTOBHOCTi CHUTYyallisl B3araji 1likaBa, OCKiJb-
KU CyIOBMI Haka3, KUl HaOpaB 3aKOHHOI CUJIM, HE MOXe OyTU 3Mi-
HEHUI 41 CKACOBAaHMI CyJOM BHUIIECTOSINOI iIHCTAHIII HE TOMY, IO
CTPOK HOro amessliifHOTO OCKapKeHHS 3aKiHYMBCSI, a TOMY, 1O BiH
B3arajli He ITiaJIsarae arnesiiiHOMY OCKapXKeHHIO.

Takum yMHOM, MOXHa CTBEPIKYBaTH, 1110 HE3MiIHHICTh (TOOTO He-
MOXJIMBICTb 3MiHU UM CKacyBaHHS CyIOBOIO Hakasy CyAOM, 10 MOro
BUaB) HaOyBa€TbCS CYJIOBUMM HaKa3oM, JIMIIE SIKIIO OOPXXHUK TpO-
TSITOM BCTaHOBJIEHOT'O 3aKOHOM CTPOKY He MOJAAcThb 3asiBy IpO MOro
ckacyBaHHS. Y 3B’a3Ky 3 BiacyTHicTio B LIITK VkpaiHnu mpaBa Ha
anessiliiiHe ocKapXXeHHs CylOBOTO HakKa3sy, BJIaCTUBiCTb HECITPOCTOB-
HOCTIi U CyIIOBOTO HakKa3ly He Ma€ IOpUAUYHOTO 3HAUEHHS.

B ropunuyHiii JiTepatypi 3a3HA4a€ThC, 110 HATAaHHSIM MOXKJIMBO-
CTi OOpPXHUKY 3BEPHYTHMCSI JO Cydy 3 3asiBOI0 MPO CKACYBaHHS Cy-
JIOBOTO HakKa3y KOMITEHCYETBCS BiJICYTHICTh y HHOTO IpaBa Ha are-
JIIiiiHe OCKapXXeHHsT cyaoBoro Hakasy'. OTXe He3MiHHICTh — IIe,
¢akTUYHO, €IMHA BJIACTUBICTB, SIKa 3a0e3Ileuye CTaOiIBHICTh CyHo-
BOro Hakasy, 1110 HaOpaB 3aKOHHOI CUJIM, K aKTa TpaBocyans. Tomy
HEOOXigHO 3YIMMHUTHUCS Ha MexXax il mil.

Cy0’eXTUBHI MexXi Ml He3MiHHOCTI BKJIIOYAIOTh JIMIIE OOpPXKHHUKA
Ta ioro mpaBoHactynHuKiB. IIITK Vkpainu He mepenbayae MoXiIu-
BOCTIi JJISI iHIIMX CYO’€KTiB 3BepTaTUCS A0 CYdy 3 BUMOIOIO IIPO CKa-
CyBaHHS CyJOBOTO Hakasy.

OOG’eKTUBHI MEXi CTOCYIOTbCS JIMIIIE BU3HAUYCHUX Y CYAOBOMY Ha-
Ka3i cy0’€KTMBHMX IIpaB Ta 00OB’SI3KiB CTSITyBaya Ta OOpXXKHMWKa, CTa-
OiNIbHICTh SKMX 3a0e3Ieuye HEe3MiHHICTb CylOBOTO Hakasy, 1110 Ha-
OpaB 3aKOHHOI CUJIM.

' Illaonosckas O. JI. Tlpuka3Hoe IIPOM3BOACTBO KaK YIIpOIIeHHas ¢opma
rpaxKJaHCKOTO CyIONpPOU3BOACTBA: AUC. ... KaHI. opua. Hayk. MockBa, 2015.
C. 159-160.
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TeputopianbHi MeXi Aii HE3MiHHOCTI BU3HAYaIOThCS BUKIIIOUHO
TepUTOPi€I0 YKpaiHM, OCKIIBKM CKAacyBaTW CYHOBMIA HaKa3, BUIAHUI
YKPAIHCHbKUM CYIOM, MOXE JIMIIE YKPaiHCbKUIA CYI.

TemmopanbHi MeXi mil HE3MIHHOCTI, SIK BX€ 3a3Ha4ajocs, BU3Ha-
YalOThCSl MOMEHTaMU Y 4aci, KOJIM MOYMHAE Ta TIPUMMHSIE CBOIO Ail0
JlaHa BJIACTMBICTb CyJOBOTO Hakasy, 1110 HabpaB 3aKOHHOI cujiu. Mo-
MEHT BUHUKHEHHSI He3MiHHOCTI CyIOBOro Haka3y LIiIJIKOBUTO He 30i-
Ta€TbCSl 3 MOMEHTOM HaOpaHHSI HMM 3aKOHHOI cvii. HactaHHST He-
3MiHHOCTI CJ]if BiZpaXxOByBaTW 3 HACTYITHOTO OHS ITiCJs 3aKiHYECHHS
M’ ATHAAUSTUAEHHOTO CTPOKY, MPOTATOM SIKOTO OOPXXKHUK Ma€ IMpaBo
MoJaTu 3asiBy MpO CKacyBaHHs CyaoBoro Hakasy. Cam e CynoBUid
Haka3 HaOMpa€e 3aKOHHOI CUJIM JIMIIE Yepe3 II’SITh AHIB IMicJs 3aKiH-
YEeHHS L[bOro CTpPoKy. IIpUnUHSIETHCS HE3MIHHICTh CYIOBOr0 HakKasy
JIUIIIE pa3oM 3 MIPUIMHEHHSM 3aKOHHOI CUJIM LIbOTO CYJOBOTO HakKa3zy
(ToOTO y BUNAAKY MOTO CKAacyBaHHS).

Ha aymky O. CeBpyK, cylIoBOMYy Haka3sy, 110 HaOpaB 3aKOHHOiL
CWJIA, MpUTaMaHHa I MPEAULiaTbHICTh, aaXe BiH BUHOCUTBCI Ha
MiacTaBi Oe3cmipHUX JO0Ka3iB i MOXe OyTHM CKacOBaHUIi Julle 3a Ha-
SIBHOCTI OOIpyHTOBaHUX 3amepeuyeHb. [logibHa Touka 30py 3HaMIII-
J1a BigmoOpaxeHHs i y a63. 3 1. 7 moctaHoBu I[lnenymy BepxoBHoro
Cyny Ykpainum Big 18.12.2009 poxky Ne 14 «[Ipo cymoBe pilieHHS y
LIMBUIbHIN cripaBi», Ae BepxoBHuit Cyn po3’siCHUB, IO MiA CyIOBUM
DILLIEHHSIM, SIKUM BCTAHOBJIIOETHCS MPEIOAULIIAIbHUN (DaKT, MAa€ThCS
Ha yBa3i Oyab-sgKe CymOoBe pIllIECHHS, SSKMM CITpaBa BUPIIITYETHCS MO
CYTi, SIK€ YXBAJIIOE CyI y TOPSIAKY LUBIIBHOTO CyIOYMHCTBA (pillleH-
HSI, B TOMY YMCJIi i1 3a04He, ab0 yXBajia, a TAKOX CYIOBHMI Hakas).

OnHak 3 Takol TOYKOIO 30pY HEe MOXHa TMoroauTuch. Bumaua
CyIOBOro Haka3y Ha ITiICTaBi Oe3CIipHMX HOKAa3iB HE CBiIYUTH IPO
MPeOaULIiaIbHICTh CyIOBOro Hakasy. IIperoauliiaabHicTh Iependadae
000B’SI3KOBICTh IJII CyIdy BpaxyBaTh OOCTaBMHM, BCTAHOBJICHI iHIIIUM
CYJIOBUM DillIEHHSIM, ajie B TOW Xe Yac i HEMOXJIMBICTh 3alepeyeHHs
X 00CTaBUH 0co0aMu, SIKi Opajayd ydacTh y MOMNEpPEeIHbOMY MpoOILe-
ci'. To6TO TIperoANITIATBLHICTE CYTOBOTO HaKa3y o3Hayaia 0, 1o BCTa-
HOBJIEHI CYIOBMM Haka3oM (bakTH Ta MPaBOBiIHOCWHU TOBUHHI OyIun
0 00OOB’SI3KOBO BpaXxOBYBaTUCS CYIOM IpU PO3MISIi iHIIOI CIpaBH,

! Taepix P. O. TIperoguuiiiHiCTh SIK BJIACTUBICTH CYHOBOIO PIillIEHHS Y LUBLUIbHII
crpaBi, o Habpaso 3akoHHoi cuwid. URL: http://www.lex-line.com.ua/?go=fu-
1_article&id=68.
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y sKiif 6epyTb yJacTh Ti caMi cTropoHH. OmHaAK TOJOXEHHS CT. 168
LITK Yxpainu, mo 3aKpiljiioe BUMOTH A0 3MIiCTy CYIOBOIO Hakasy,
He TependadaioTh O0OB’SI3KYy Cydy BKa3yBaTH y TEKCTi CyIOBOIO Ha-
Ka3y ¢akTUYHi O0OCTaBMHU, BCTAHOBJICHI CyIOM, Ta 3MICT CHipHUX
MIPaBOBiMHOCHH, SK 1ie BiIOYBAa€ThCsS y BUIIAAKY 3 PILLIEHHSIM CYY.
YV MoOTuUBYBaJIbHilA YaCTHHi CyIOBOro Hakasy, SIK BXe 3a3Hadajiocs,
BKAa3YIOThCS JIMILIE HOPMU MaTepialbHOIo Ta MpoliecyabHOTO MpaBa,
3acTocoBaHi cynmoM. OTXe CIPOIIEHICTh HaKa3HOTO MPOBAIXEHHS Ta
KpaliHs JaKOHIYHICTh CyJOBOTO HaKa3y He MO3BOJISIIOTh 3pOOUTU BUC-
HOBOK IpO HasIBHICTb B CyIIOBOTO HaKas3y, 1110 HabpaB 3aKOHHOI CUJIH,
BJIACTUBOCTI ITPEIOANIiaIbHOCTI.
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MOCTAHOBM CYAB N
ANEASILIAHOT TA KACALHOT IHCTAHLA

5.1. TloHATTS Ta CYTHICTb NOCTAHOB CYAiB
anenguiiHoi Ta KacauiiiHoi iHcTaHLi#i

Axio paHiule cyny anessuiiHol Ta KacalliiiHOl iIHCTaHIIii 3a pe-
3yJbTaTaMU IIePeryisiay pillleHb CYIiB HIDKYECTOSIIMX IHCTAHILIIN Tpu-
WMaiu pillleHHs Ta yXBaju', TO BIAMOBIZHO JO YMHHHUX ITOJOXEHD
LITK Ykpainu meperisa CyogoBUX pIilllEeHb B alesalifHOMY Ta Ka-
callifHOMYy MOPSIAKY 3aKiHUYETbCS NPUUHSATTSAM IocTaHOBU (4. 4
CT. 259), He3aJexXHO Bim pe3yabraty BUpillleHHs crpaBu. OTXe cymo-
BOIO IIOCTAaHOBOIO O(OPMITIOIOTHCS PE3YJIBTaTH IIEPEeBipPKUA 3aKOHHOCTI
Ta/41 OOIPYHTOBAHOCTI CYyIOBUX PillleHb CylIaMM BUIIECTOSIINX iH-
craHLii. Takuit migxig 3aKOHOIABLISI MOXHA BBaXKaTu BUIIPaBIAHUM,
OCKIiJIbKM TIepeld cydaMH IepeBipOYHUX iHCTAHIINM CTOSITH OEIO iHIIi
3aBJaHHS, HiX Tepel CyIoM Meplloi iHCTaHIii, a oTXe, i BUPilIy-
BaTUCSl BOHU MOBMHHI IIUISIXOM MOCTAHOBJIEHHSI crieliu(iyHUX Mpo-
LecyaJbHUX aKTiB.

I[IpaBo Ha cymoBuii 3axuct, IlepemdadeHe cT.55 KoHctutyiii
Vkpainu, He 0OMEXYEThCS JUIIE MPaBOM OCOOM Ha 3BEPHEHHS 10
cyay IIeplloi iHCTaHIIii, a BKJIIOYA€ TaKOX MpaBO Ha amessLiiHui
Meperjsia CIpaBU Ta Y BH3HAUYEHMX 3aKOHOM BMIIaAKaX — Ha Ka-
calliliHe OCKapKE€HHS CyIOBOro pillleHH$, TapaHToBaHe II. 8 cT. 129
KoHctutyuii Ykpainu. IlongoxeHHsT mpo Te, 10 MpaBO Ha CYJOBUU

! Andponog 1. B. YxBajleHHSI pillleHHsI CYIOM arllejIsiiiHOl iHCTaHIIl B LIMBiIb-
HOMY TIpolieci // AKTyajabHi TTpoGJeMU IIMBIIBHOTO TIpaBa Ta IMPOIECY: MaTepi-
ajqu MiXHap. HayK.-TpakT. iHTepHeT-KoH®. iM. }O. C. YepBoHoro / 3a 3ar pen.
P. M. Minuenko. Opeca, 2014. C. 10—12.
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3aXMCT BKJIIOYAE KOMILJIEKC CKJIAJOBUX €JIEMEHTIB, OMHUM 3 SIKMX €
IIpaBO Ha OCKApXKEHHSI CYNOBUX pillleHb, BU3HAEThCS OLJIBIIICTIO BUe-
HUX-TIpOLieCyalicTiB'.

Koucruryuitinuit Cyn Ykpainu y cBoemy Pimenni Big 11 rpya-
Ha 2007 poky Ne 11-pr/2007 3a3Ha4yuB, 11O peatisalli€lo IpaBa 0CO-
OM Ha CYIOBHMI 3aXMCT € MOXJIMBICTh OCKapXXEHHSI CyIOBHUX pillleHb
y cylax amessuiiHol Ta KacaliiiHoi iHcTaHLil. Ilepermsn cymoBux
pillleHb B alesILifHOMY Ta KacalliifHOMY TOpPSIIKY rapaHTy€E BiTHOB-
JICHHSI TIOpYIIEHUX MpaB i OXOPOHIOBAHUX 3aKOHOM iHTEpecCiB JIiO-
IVHU i TpOMagsgHUHA.

Ha cporomuimHiit nexp BimmoBimHO mo monoxeHb HITK Vkpainn
3a HacJigKaMM MNEepeBipKU CYIOBHUX pillleHb B amessIliiHOMY Ta Ka-
calliiHOMY TIOPSIIKY CYAM amnesisiiiiHOol Ta KacallilHO1 iHCTaHIlil pu-
MMaloTh CyooBi pillleHHS y (popMi ITOCTaHOBU.

CynoBa mocTaHoOBa, K i iHIII ITpolecyaiabHi (OpMHU CyTOBHX Ppi-
IIEHb, € aKTOM IIPaBOCYIAs, IPOSIBOM CYAOBOI Bjiagu, IPaBO3acToO-
COBHHUM aKTOM 3a 3MiCTOM Ta MpolecyaJbHUM ITOKYMEHTOM 3a (op-
MOIO.

OnmHak CymOBi MOCTAHOBU MAIOTh i CBOI OCOOJMBOCTI, 3yMOBIIE-
Hi XapakTepoM IIpOolLieCyaJbHOl OiSIJIbHOCTI CyIiB, IO iX YXBaJIOIOTh.
CyTHICTh ITIOCTAHOB $IK CYIOBMX pillleHb, SIKi BTUIIOIOTb pe3yJIbTaT alie-
JISIIMHOTO Ta KacalliifHOTO Ileperjisiay pillleHb Ta yxBajl CYHiB HUX-
YeCTOSIIIMX iHCTaHLi, MOXXHA BU3HAUYMTHU JIMIIIE B pe3yJibTaTi aHai3y
IOPUANYHOI MPUPOIU TAKOTO MEPErsy.

Y c1. 3 KoHcTuTtywii Ykpainu 3akpiluieHo, 10 JIIOAWHA, i1 XXKUTTA i
30POB’S, YECTh i TiIHICTh, HEMOTOPKAHHICTh i Oe3IIeKa BU3HAIOTLCS
B YKpaiHi HallBUIIIOIO COLiaJIbHOIO IiHHICTIO, IIpaBa i CBOOOIM JIIO-
IVHU Ta iX TapaHTii BU3HAYAIOTh 3MICT i CIIPSIMOBAHICTh HiSUIbHOCTI
Jlep>KaBU, a YTBEpIXKEHHS i 3a0e3MedyeHHs IIpaB i cBOOOM JIOAUHU €
TOJIOBHUM OOOB’SI3KOM Jiep>KaBU. ToMy HEOOXiTHO LiIJIKOBUTO MiATPU-
MaTH BHUCJIOBJIEHY B IOPMAWYHIN JliTepaTypi TOYKY 30py IIpO T€, IO
3 METOI0 3aXMCTy IpaB i cBOOOMA JIOJAMHU HE MOXYTh KOHKYpYyBaTU
HisKi iHII crieruiyHi 3aBOaHHSI IHCTUTYTY IIEPETJIisiay CydOBMX aK-
TiB, HaIlpMKJIAMA, TaKi K MparHeHHS 3a0e3MeYUTH IIBUIKUNA PO3TIISI

' Ueanoe C. M. K Bompocy 0 NMOHATHM CyneOHOM 3allluThl MpaB rpaxkmaH //
[Mpo6memsr mpaa. 2012. Ne 2. C. 33; Huxons /JI. 0. OckapXeHHSI CyTIOBUX Pi-
LIeHb, YXBAJICHUX CydaMM MepuIoi iHCTaHLii: AMC. ... KaHO. opua. HayK. One-
ca, 2015. C. 24.
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CKapr i CcIpaB, CTa0iIbHICTh CYNOBMX aKkTiB ab0, HaBHaku, opMaib-
HE YCYHEHHS TaKMX MOMWJIOK MPOLEAYPHOIO XapakKTepy, siKi B CUITY
CBOEI MPUPOAU i HEZHAUHOIO XapakTepy HEe MOXYTb BIUJIMHYTU Ha
CYTb pillleHHS, YXBaJI€HOIO B ILIUISIX BiMHOBIIEHHS MOPYILICHOIO IIpaBa.
3axucT mpaB i cBOOOA TUM OLUIbIIIE HE MOXE IMPUHOCUTHUCS B KEPTBY
MparHeHHIO A0 iMiTallil BUCOKOI SIKOCTi i 0€3MOMMIIKOBOCTI Iili Ta ak-
TiB CY[iB 32 paXyHOK 3HUXXEHHSI BUMOT J0 HHUX, & TAKOX 10 BiIMOBU
Bill BUIIpAaBJIECHHS CYHOBMX MOMWJIOK B IIUISIX 3aXWUCTYy CYHiB Bill KpU-
TUKH, a CYIQ[AiB BiJ TUCUMILUIIHAPHOI BiIITOBIOAJILHOCTI — KOJU Cy-
JIoBa MpaKTHUKa OPIEHTYETHCS HA TaKi LI, TO 1Ie CBiMYUTH PO XUO-
He PO3yMiHHS 3aBIaHb Ta iHTEPECiB CymOBOi cucTeMu'.

JaHa mo3uliisg 3HalUIa CBOE BimoOpaxkeHHsS y 4.2 cT. 2 IIIK
Vkpainu, Ae Bil3HAYa€ThCs, IO CYId Ta YYaCHUKM CYIOBOIrO IIpO-
1iecy 3000B’s13aHi KepyBaTUCS 3aBHAHHSIM LIMBUIBHOIO CYIOYMHCTBA,
SIKE TIPEeBAIIOE Hal OyIb-SIKMMU iHIIMMU MipKYBaHHSIMU B CYIOBOMY
MPOIIECi.

TakuMm 4yMHOM, KOXHE CyIOBe pillleHHsI, He3aJexXHO Bia ¢hopMmu
MOro BHUKJIAACHHS, KiHIIEBOIO METOI0 Ma€ 3abe3mledyeHHs peaisalii
OCHOBHOTO 3aBIaHHSI LIMBIJIBHOTO CYIOYMHCTBA, BU3HAYEHOTO y Y. 1
ct. 2 IIIK VYkpainu — crpaBemIMBOro, HEyIepeaKeHOro Ta CBOE-
YaCHOTO PO3IJISAY i BUpIillleHHS LUBIIBHUX CIIpaB 3 METOIO e(eK-
TUBHOTIO 3aXMCTy TMOPYILIEHUX, HEBU3HAHUX a00 OCMOPIOBAHUX IIPaB,
cBOOOJ 4M iHTepeciB (i3UUHUX OCiO, MpaB Ta iHTEPECiB IOPUIANYHUX
0ci0, iHTepeciB Aep>KaBU.

BogHoyac Ha pi3HUX CTamdisIX CyAOBOTO pO3IJISAY LIMBIIBHOI CIpa-
BU BKa3zaHe OCHOBHE 3aBIaHHS BUPIIIYEThCS MO-PiZHOMY, 3 ypaxy-
BaHHSM cITeln@iky Ti€ei HaXOIMKIOI IMpoLieCyalbHOI METH, 11O BU-
PILIIYETHCS CYyIOM Ha BiAIMOBiOHIN CTajii, Ta IIOBHOBAaXEHb CYIiB Ti€l
Yy iHIIOI iHCTaHLIl. Y 3B’43Ky 3 LIMM B IOpUAUYHIN JiTepaTypi BU-
JIUISIOTh 3arajbHi Ta CIleliaJibHi 3aBOaHHSI CyIOYMHCTBA, IO peai-
3YIOTbCS Ha Till YW iHIIIHM cTafii LIUBUIBHOIO Ipolecy?.

[lepeBaxkHa OWUIBIIICTh HAYKOBIIIB MOTOMXYIOTBCI 3 THUM, IO
OKpiM BUKOHaHHSI OCHOBHOTO 3aBJaHHS LIMBiJIbHOTO CYJIOYMHCTBA,

! [lepecmomp cyneGHBIX aKTOB B I'paKJaHCKOM, apOMTPakHOM M YTOJOBHOM
npouecce: yued. mocobue mis O0akajiaBpraTa U MarucTpaTyphl / TOa OOII. pef.
T. I. MopiakoBoii. 4-e u3n. Mocksa, 2016. C. 15.

2 Kay C. IO. CyneGHbIil Haf30p B IrpaxIaHCKOM CYIONpOu3BoAcTBe. MOCKBa,
1980. C. 45; Aauackepoe M. A. KaccallmoHHOE MPOU3BOJCTBO MO IpakAaHCKUM
IeJaM: BOTIPOCHI TEOPUU M MpakTUKU. Mocksa, 2005. C. 42—43.
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BusHaueHoro y 4.1 ct. 2 HIIK VYkpaiHu, ockapXeHHs Ta TepeBip-
Ka CyJOBUX DPillIeHb 3/ilICHIOIOTLCI 3 METOI0 KOHTPOJIIO 3 OOKY BU-
IIECTOSIINX CYIiB 3a 3aKOHHICTIO Ta OOIPYHTOBAHICTIO pillleHb CY-
JIiB HMKYECTOSAIIMX iHCTAHLINM JJIS1 YCYHeHHST TOMYIIEHUX HUMU CYy-
JIOBHUX TTOMMIJIOK'. BUHATOK CKITagae JIWIIE MOBHA ameIslis, 3a SIKoi
IiSUTBHICTB CYIy amnessuiiiHol iHCTaHIIil cipsiIMOBaHa Ha YCYHEHHSI He
JIVIIE CyNOBOI MOMWJIKM, ajie W MOMUIOK, AOTMYIIEHUX CTOPOHAMU
MPpU PO3TJISAi CIIpaBu cyaoM nepuioi iHctaHuii. [Tpu mepesipiii X cy-
JIOBOTO aKTa B alesliiHOMY TOpPSAKY, perlaMeHTOBaHOMY 3a Mpa-
BUJIaMM HEMOBHOI amnessllii, pa3oM 3 CylOBUMM MOMWJIKAMU yCyBa-
IOTbCSl TUTBKM MUMOBiIBHI (IOOPOCOBICHI) YIYILIEHHS CTOpPiH i OCiO,
110 OEpyTh y4acTh y Crpabi’.

Takuit morisan BigmoBimae ¥ mpakTuili €Bpomeiicbkoro cyamy 3
MpaB JIIOIWHU, SIKMIA y HU3LI CBOIX pillleHb 3a3HAYWB, 110 MOBHO-
Baxk€HHsSI CYIiB BUIIOI JJAaHKM MEepersgaTv pillleHHsS MOBUHHI BU-
KOPHCTOBYBATUCS [JIS1 BUTIPABJIEHHS CyIOBUX MOMWJIOK, TOMMWJIOK Y
3MiMICHEHHi MpaBoOCyasl, a He 3aMiHU pillleHb (crnpaBu «Ps6ux mpo-
™ Pocii» (2003), «HaymeHko npotu Ykpainu» (2004)). OuiHka sKo-
CTi KOXKHOTO pillleHHsI, — BKa3yeTbesa y 1. 5 BucHoBky Ne 11 (2008)
KoHcynbsratuBHOi paau €BporneicbKuUX cyaaiB mao yBaru Kowmitety
MinictpiB Pagu €Bpomnu 1010 SKOCTI CyI0BUX pillleHb®, — ITOBUH-
Ha 3[iiICHIOBATUCS TiIBKW 4Yepe3 BUKOPUCTAHHS TpaBa OCKapXXEHHS,
YCTAaHOBJIEHOTO 3akOHOM. lleil mpuHIMN € KIIOYOBUM HACIiAKOM
KOHCTUTYLIIAHOI TrapaHTii He3aJeXXHOCTI CYIIiB, SIKa PO3INISIAETHCS
SIK OJHa i3 OCHOBHMX XapaKTepMCTHK BEPXOBEHCTBa MpaBa B JEMO-
KpaTUYHOMY CYCITiIBCTBI.

! Oxopona i 3axucT mpaB Ta iHTepeciB (i3MYHUX Ta IOPUAUIHUX OCI0 B IHU-
BUJIbHUX MpaBoBimHocuHax / 3a 3ar. pen. f. M. llleBuenko. Xapkis, 2011. C. 459;
Caxnosa T. B. Kypc rpaxkmaHCKOTO TIpollecca: TeopeThdeckKre Hadyaxa M OCHOB-
Hble MHCTUTYTBI. Mocksa, 2008. C. 612-617; L[ugirbhe CymOYMHCTBO YKpaiHW:
OCHOBHI 3acaaM Ta iHCTUTYTH: MOHorpadist / 3a pen. B. B. Komaposa. Xapkis,
2016. C. 703; bopucosa E. A. Teopetndeckue MpoGIeMbl IPOBEPKU CYIeOHBIX aK-
TOB B TPaXXJaHCKOM, apOWTpaxkHOM TIpolieccax: aBToped. AWC. ... I-pa IOPUI.
Hayk. Mocksa, 2005. C. 8.

2 Bopucosa E. A. Anennsauusi, Kaccalusi, Haa30p 110 IPAXIAaHCKKUM JAejaM: y4eo.
nocob6ue. 2-¢ u3n. Mocksa, 2016. C. 124.

3 Bucrnosox Ne 11 (2008) KoHCy/bTaTMBHOI pafay €BPOMEMCHKUX CYIIiB 10 YBark
Kowmitety MiHictpiB Panu €Bponu mono sikocti cymoBux pimeHb. URL: http://
court.gov.ua/userfiles/visn_11_2008.pdf.
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[ToMUTIKM CHOKOHBIKY CYIPOBOIXYIOTh MisUTbHICTH CymmiB. «Er-
rare humanum est» (JIOAMHiI BJIaCTMBO MOMMJISITUCSI) TOBOPUJIM JaB-
Hi puMJIsiHU. PillleHHs yXBaJllOIOThCS CyIIsIMU, TOOTO JIIOJbMMU, 311aT-
Humu oMmustuc, nucas B. JI. Icauenko'. «Cymag He po6oOT i mo-
MWJIKK OyBalOTh SK i IpM iHIINA CKJIaAHIN JIOACHKINA MiSUIBHOCTI...
TonoBHe, abu Taka cynmiBchbKa IIOMMJIKA, sika, Ha Xajb, Oyaa, € i
Ooyne (OCKiIbKM MaeMoO piu 3 JIOACBKMM UMHHUKOM), He Oyja Ha-
BMUCHOIO», — Harojomye /J. J1. JlycrieHuk?.

CynoBa moMujKa € pi3HOBUIOM TOMUJIKU Yy 3aCTOCYBaHHi mpa-
Ba, 1110, Y CBOIO YEPTY, € Pi3HOBUIAOM IOpUINYHOI moMmikm®. TTig cy-
JIOBOIO TMOMUJIKOIO PO3YMilOTh HEBIAIMOBIAHICTb pe3yJbTaTy pO3TJsLy
CITpaBH IO CYTi 3aBAaHHIO LMBIIBHOTO cymounHcTBat. Binxin Big Metn
LIMBUJIBHOTO CYJIOYMHCTBA — OCHOBHA O3HAKa CyHOBOI moMwiku®. Ta-
KAM YMHOM, BUIPABISIOUNA CYyJOBY MOMUJIKY, CYJ BUIIECTOSIOI iH-
CTaHIii TUM caMUM 3a0e3Ie4Yy€e NOCITHEHHS OCHOBHOI METU LIMBIJb-
HOTO CYJOYMHCTBA — €(EKTUBHUM 3aXMCT MOPYILIEHUX, HEBU3HAHUX
abo ocrmoproBaHMX MpaB, CBOOOJ 4u iHTepeciB (i3MUHUX OCi0, MpaB
Ta iHTepeciB IOPUAUYHUX OCi0, iHTepeciB AepKaBM.

B topuauuHiit gitepaTypi cripaBeqIMBO BiA3HA4Ya€Tbcs, 110 edek-
TMBHICTh CyIOYMHCTBA BU3HAYAETHCS HE BiICYTHICTIO iIMOBipHOCTI Cy-
JOBOi MIOMUJIKM, a8 HasIBHICTIO JOCKOHAJIUX CIIOCOGIB ii ycyHeHHs®.

! Hcauenxo B. JI. Pycckoe TpaXIaHCKOE CYIONPOM3BOICTBO: MPAKTUYECKOE PY-
KOBOJICTBO IUTSI CTYACHTORh M HaUMHAIOMNX 10prucToBb. T. 1. Cymonmpons3BoacTBO
nckoBoe. MuHcksb, 1901. C. 133.

2 JIycnenux /. JI. 3actocyBanus Hosen LIK i LIITK Ykpainu B cymoBiit mpax-
tali. Xapkis, 2005. C. 425.

3 [Ipyc E. V. TlopiBHsIZIbHA XapaKTEPUCTUKA MOHATH IOPUAMYHOI Ta IIpaBo3a-
CTOCOBHOI OMWJIOK // AKTyajbHi mpobjemMu nepxkaBu i mpasa. 2012. Bum. 67.
C. 290.

4 Baiyes U. M. TeopeTMyecKue BOMPOCHI YCTPAHEHMST CYIeOHBIX OINMOOK B
rpaXIaHCKOM IIpolLiecce: OuC. ... A-pa opua. Hayk. Mocksa, 1986. C. 35; 2Ku-
aun I. A. TlpaBocyaye mo rpaXkIaHCKUM JAejiaM: aKTyallbHble BONPOChl. MoOCKBa,
2010. C. 217; Tepexosa JI. A. VictipaBieHue cyaeOHBIX OIIMOOK KaK KOMITOHEHT
cyne6Hoi 3amuThl. MockBa; Omck, 2006. C. 35; Kpacuavhuxos b. B. CynebHast
ommbKa 10 TPaKTAHCKOMY JIeJTy KaK CJIEACTBHE HECOBEPIIEHCTBA MaTepUaTbHO-
IO U MPOLECCYaIbHOTO 3aKOHOJATEbCTBA: aBTOped. MUC. ... KaHA. IOpUA. HaykK.
Mocksa, 2002. C. 15; Ipuboe H.JI. TlpaBoBast Tipupoaa aIne/UISIIUN B LIUBUIIM-
CTUYECKOM TIpoliecce: OMC. ... KaHA. lopua Hayk. Mocksa, 2016. C. 41.

5 Ipubos H.J[. TlpaBoBasi mpupona areuLIIy B HUBIIMCTHAYECKOM IIPOLIECCE:
IHC. ... KaHmd. ropun Hayk. Mocksa, 2016. C. 41.

5 Ckeopyos O. FO. VIHCTUTYT Kaccallui B POCCUIICKOM apOUTPaXKHOM TMPOLECCy-
aJlbHOM TpaBe (TIPOoGJEeMBI CyIOYCTPOICTBA U CYAONMPOU3BOIACTBA): AUC. ... KaHI.
fopun. HayK. Cankr-IletepOypr, 2000. C. 22; Oxopona i 3aXvcT mpaB Ta iHTepe-
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Bzarayi B mpoliecyanbHii Haylli BUIUISIOTH Pi3HI CITOCOOM OCKap-
>KEHHS Ta TEPEBIPKU CYyNOBUX PillIEHb.

OxpeMi aBTOpU NPOMNOHYIOTh BUAISATA TPU BUIM IEPEBIPKU CY-
JIOBUX pillleHb: 1) 10puanKo-QakTUUHYy, 2) IOPUIUYHY, 3) BUHITKOBY
(Ham3Buyaiiny). Ilig yac pUAMKO-(haKTUIHOI MEPEBipKU CyI ApY-
roi iHCTaHIIil TepeBipsie 3aKOHHICTh Ta OOI'PYHTOBAHICTh CYIOBUX pi-
IlIeHb, YXBaJIEHUX CYIOM IIeplloi iHcTaHIii. MaeThcs Ha yBasi ame-
Jauig. Ilig opuanyHo MepeBipKoo aBTOp PO3yMie Kacallilo, TOOTO
MEPEBIPKY CYIOBUX PIillIEHb CyOOM TPETHOI iHCTAHIIiI JIMIIE Ha TIPEe.-
MET MPaBUJIBHOCTI 3aCTOCYBaHHSI HOPM MaTepialbHOTO Ta MPOILIECY-
aJlbHOrO IIpaBa. B sKoOCTi mpuKIamy BUHSATKOBOI (Haa3BUYAlHOI) Ie-
pPEBIpKM aBTOPW HABOISATH CYIOBHMI Harmisam'.

Taxkuii momisi cmoco6iB MepeBIPKM CYIOBUX PIllICHb BUKJINKAE TIEB-
Hi 3ayBaK€HH$, OCKUIbKM B HOr0 OCHOBY IMOKJIAAEHO JIBa Pi3HUX KPU-
Tepii: mpeaMeT MepeBipKu (3aKOHHICTb Ta/a00 OOIPYHTOBAHICTb pi-
1lIeHb) Ta 00’€KT OCKapXKeHHs (1110 3yMOBJIIOE TIOAiJ Ha 3BMYaiiHi abo
HaA3BUYaliHi CITOCOOM MEpeBipKu).

Jl1s1 crocobiB ocKapXeHHs Ta TepeBipKM CyJOBMUX pillieHb B IU-
BiUIbHOMY mpolieci YKpaiHU LIJIKOM NMPpUAHATHUMU 11 BUKOPUCTAH-
Hs1 BOauaroTbcsl KpuTepii Kiacudikaliii, po3po0bieHi y dpaHIy3bKiit
MpoLEeCYyaTbHili JOKTPUHI.

Tak, 3a 00’€KTOM OCKapKEeHHS yCi CITOCOOM OCKapXKeHHS MOIiJIs-
I0Th Ha 3BUYAiiHi Ta Ham3BuuaiiHi (ct. 527 LMK ®panmii). Ix Takox
Ha3MBalOTh OPIMHAPHUM Ta €KCTpaopAMHApPHUM cllocobamMu ocKap-
KeHHA?, Y 3BUYaliHOMY MOPSIAKY OCKapKEHHSI MOXJIMBO y BCiX BU-
nagkax, KpiM BUHSTKIB, nependadyeHUX 3aKoHOM. Han3suyaiiHi cro-
co0u OCKapXXeHHs, HaBIaKW, JOMYCKAIOTbCS JIMIIE Y BUIMAAKaX, Mpsi-
MO Ta OOMEXYBaJbHO 3a3HAYEHMX Y 3aKOHi’.

CiB (i3MYHMX Ta IOPUANYHUX OCi6 B LIMBIIBPHUX MPAaBOBIMHOCHHAX / 3a 3ar. pel.
. M. llleBuenko. Xapkis, 2011. C. 459.

! bopucosa E. A. Aniejnsiums, Kaccalysi, Haa30p IO IPaXIaHCKUM AejaM: y4eo.
nocobue. 2-e uza. Mocksa, 2016. C. 126; Bacuaveé C. B. T1opiBHSIBHUI 1U-
BUIbHUI mpouec: mimpyunuk. Kuis, 2015. C. 246—247.

2 Ipuboe H.J[. TlpaBoBasi Mpupoa aneIsiiuyd B HUBUJIMCTUYECKOM IIpoliecce:
Iuc. ... KaHm. opun Hayk. Mocksa, 2016. C. 17.

3 Bacuavee C. B. TIOpIBHsUIBHMI LIMBIIbHUI Ipouec: miapy4Huk. Kuis, 2015.
C. 247; Kyaakoea B. I0., Mupszosn M. D., Cososves A. A. IpaxmaHCKMil mpoliecc
3apy0exxHbIX cTpaH (PpaHims u AHTIUS): y4e6. mocobue ST aCIIMPAHTOB / OTB.
pen. B. 1O. KynakoBa. Mocksa, 2017. C. 124.
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VY 3B’a3Ky 3 TuM, 110 1. 8 cT. 129 KoHctutyuii YkpaiHu rapaHTye
MpaBo Ha amnessLiiHuNi Tepersn crnpaBu 06e3 3acTepexXeHb, a MpaBo
Ha KacallililHe OCKap>KeHHS CyI0BOTO PillleHHsI — JIAIlIe Y BUBHAYEHUX
3aKOHOM BMIIaiKaX, TO 3a BUILEBKAa3aHUM KpUTEpieEM amessuiiiHe
OCKapXXeHHsI CyIOBMX pillleHb HEOOXiTHO BiIHECTH OO0 3BHYANHUX, a
KacalliliHe — 10 HaJA3BUYaWHMUX CIIOCOOIB OCKap>K€HHS CYIOBMUX pi-
meHb. JlomaTkoBO 116 MOXHA OOIPYHTYBAaTH THM, 11O B KacalliiHOMY
MOPSIAKY MEePErIIAaloThCs BXe TaKi, 10 HaOpaau 3aKOHHOI CUJIH, pi-
IICHHS CYIy, a BIAMOBIMHO JO iCHYIOUMX €BPOIEHCHKUX CTaHAApTIB
CYJIOYMHCTBA PillIeHHS CYAdY, 1110 Habpaau 3aKOHHOI CUJIM, HA0YBalOTh
BJIACTUBICTb OCTATOYHOCTI (res judicata) Ta MOXYTh OYyTU MEPETISTHYTI
JIMIIe Y BUHATKOBUX Bumagkax. Tak, Hanpukian, J. . JlycmeHuk Tta
H. 1O. Cakapa BKa3yioTb, 110 KacalliiHU{ Teperysil € eKCTpaopau-
HapHUM i MoXe OyTM BUKOpUCTaHUii: 1) 3a yMOB mojep>KaHHSI IMPUH-
UMY iHCTaHLIIMHOCTI PO3MISIAY LMBUIBHOI CIIPaBU 3 YXBaJeHHSIM
OCTaTOYHOTO pillleHHS; 2) CTOCOBHO HAsIBHOCTi OOCTaBUH IJISI Te-
pernsay, 6e3nocepeaHbO MOB’sI3aHUX 3 (PYHKIIIEIO KacaliifHOro cymy
om0 3a0e3MeueHHs 3aXUCTy MyOIiYHUX YU TIPUBATHHUX iHTepeciB'.
ITpo ocobnuBuUii XapakTep KacalliiHOTO MEperjisiay CyIoBUX pillleHb
y TIOPIBHSAHHI 3 anensiuiiHuM 3a3Hadae i P. M. MiHdeHKO?.

Tomy (bakTMYHO MOKHA CTBEpIXYyBaTH, 110 BiTYM3HSIHUM aHa-
JIOTOM 3BUYAWHUX Ta HaA3BUYAWHUX CHOCOOIB OCKapXEHHS CYH0-
BUX pillleHb, NPUMHATHX Y (ppaHLy3bKiil MpolieCcyalbHill JOKTPUHI,
€ CIoCcoOU OCKapXKEHHS Ta Teperyisiay, sIKi 3aCTOCOBYIOThCSI A0 CY-
JIOBUX pillleHb, SIKi HE HaOpajau 3aKOHHOI CUJIM (3BUYAiiHi, OparHap-
Hi crocobu), Ta 0 CyIOBUX pillleHb, 1110 Habpaau 3aKOHHOI CUJIU
(Ham3BUYaliHi, eKcTpaopAWHapHi crocodu). Y 3B’43Ky i3 IIUM He-
MOCITiIOBHOIO BOAYA€ETHCS TO3MIIiS HAIIOTO 3aKOHONABIIS, SIKUI BU-
3HaumB y cT. 261 LTTK Vkpainu, 1o yxsajga HaOMpae 3aKOHHOI CUJIN
HeraifHO TicJIg 1 MPOTOJIOLIeHHS, SKIIO iHIIEe He HmepeadayeHo LM
Konekcom. YxBanu, 110 MOCTAHOBJIEH] CYyOM 032 MEXaMU CyI0BOTO
3acimaHHs abo B CyIOBOMY 3acCilaHHi y pa3i HEeSIBKU BCiX YYaCHMKIB
crpaBM, PO3MISIAY CIpaBU Oe3 TMOBiTOMJEHHS (BUKJIMKY) YYaCHUKIB

V Jlycnenux /1. /I., Caxapa H. IO. YKpaiHcbKa MOIe/Ib KacalliifHOTO OCKap>KeHHsI
CYIOBHUX pillleHb Y IUBIIBHUX CIIpaBaX: MpOOJIeMU Ta MEePCIEKTUBH YIOCKOHA-
neHHs (cnipomeHHs) // IlpaBo Ykpainu. 2008. Ne 7. C. 101.

2 Minuenxko P. M. OcoGuBOCTI BIIKPUTTS KacalliiHOTO IIPOBAKEHHS Ta IIiI-
TOTOBKM CIIpaBM 10 CYIOBOTO PO3MISAY B KacalliliHiil iHcTaHLii // AKTyanbHi
rmpo6yeMu nepxasu i mpasa. 2011. Bum. 57. C. 428.
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cIpaBy, HAOMpPaIOTh 3aKOHHOI CHJIM 3 MOMEHTY iX ITiAMMCAHHS CYI-
neto (cynasmu). Y 3B’SI3Ky 3 TMM, IO Iijla HU3Ka CYHOBMX YXBaJj IIif-
JISITalOTh arnessaiiiHOMY OCKap>KeHHI0O OKPEMO Bifl CYIOBOTO pillleHHS
(ct. 353 LIIK YkpaiHnu), TO BUXOOUTD, IO B aleSALiHOMY ITOPSOKY
OCKapXYIOTbCS YXBallv, sIKi BxKe€ HaOpaJu 3aKOHHOI CHUJIM, IO CyIe-
PEUYUTH CYTi ameJsIsiii.

3ajexHo Bil cymy, SIKWMi 3MiliCHIOE Teperfsm, Crnocodu ockKap-
>KEHHSI Ta Mepemisiay CydOoBMX pillleHb y (ppaHIly3bKili Tpoliecyalib-
Hili TOKTpMHI MOIUISIOTh Ha peTpakTaliiiHi (retractacion) Ta pedop-
MauiiiHi (reformation). PerpakrauiiiHuii crnocié mepegdayae Mox-
JIUBICTb OCKapXXEeHHs pillleHHsI 10 CyAdy, skuil ioro yxBanus. [lpu
pedopMalliitHoMy CIIoco0i meperysan pillleHHs 3[OiiCHIOE CyI BUILE-
CTOSIIIIOl iHCTaHIIIi'.

Sx anmeniisi, Tak i Kacalisl BiTHOCSIThCS 10 pedopMaLliifHUX CITO-
co0iB OCKapxKeHHS Ta Ieperisiay CyIoBUX pillieHb. B siKocTi mpukia-
MIiB peTpakTallifHAX CITOCO0IB OCKapXXEHHS Ta MEPENISIAY CYIOBUX pi-
IIEHb B [IUBIIBHOMY TIPOIIECI YKpAaiHW MOXHA Ha3BaTH TEPETIISI CY-
JIOM TIepIloi iHCTaHIIil BJIaCHUX CYIOBUX HaKa3iB Ta 3a0YHUX PillleHb.
Cronu X MOXHa BiTHECTH M MEPerysa CyIOBHX pillleHb y 3B’SI3KY 3
HOBOBUSIBJIEHUMH OOCTaBUHAMM, IIIO € CITOCOOOM MO3aiHCTaHIIiITHOTO
KOHTPOJIIO CyIy 3a BJACHUMM PillICHHSIMUZ,

HagsHicts pedopMalliiHUX CIOCO0IB OCKap:KEHHSI Ta Teperisi-
Iy CYIOBMX pillleHb MOB’s3aHa 3 MOHSTTSIM IE€BOJIOTUBHOTO €(heKTY,
SIKU CIIPUUYMHSIE TaKe OCKapXeHHs. [[eBOMIOTUBHUIN eheKT mepe-
0avae rnepexi MOBHOBaXEHb MO PO3IJISAY CIpaBU Bil OJHOTO CYdy
(HMXKUYEeCTOSIIOT0) 10 iHIIOro cyay (BMIECTOSIIONO), 110 CIPUYMHSIE
pyX cripaBM Bropy mo iHcraHuiiHin cucremi’. €. O. Hedenpes mpo-
TUCTaBJISIB A€BOJIOTUBHUM CIOCOOaM OCKapXXeHHS CYIOBUX pillleHb
HEBOJIOTUBHI, TOOTO TakKi, 3a SIKMUX CIIpaBa He IEPEXOAUTh N0 BU-
LIECTOSIIIIOTO CyMy, a MEePErsSAacTbCsd TUM CaMUM CYIOM, 11O HOro

! Bacunves C. B. TlopiBHsUIBHUI LUBUIBHUE Ipolec: miapyyHuk. Kwuis, 2015.
C. 247; Kyaakoea B. I0., Mupszosn M. D., Corosves A. A. TpaxnaHCKMil mpoliecc
3apy0eskHBIX cTpaH (PpaHuMsa U AHTIUA): y4e0. mocobue IS acIMpaHTOB / OTB.
pen. B. FO. KynakoBa. Mocksa, 2017. C. 125.

2 Andpornoe 1. B. CyTHICTb Ta 3HaYEHHS IEPEIJISAY CYIOBUX PillleHb Y 3B’SI3KY 3
HOBOBUSIBJIEHUMU 0OCTaBUHAaMM // AKTyallbHi IpobjieMu nepxasu i mpasa. 2010.
Bum. 56. C. 110.

3 Kygc yrojoBHoro mpouecca / mox pen. JI. B. TonoBko. Mocksa, 2017.
C. 1062.
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yxBanuB'. To6TO BUEHMIT MiJ HEBOJIOTMBHMMM MaB Ha yBasi peTpak-
TalliiiHi cIOCOOM OCKAap>KEHHSI Ta IEperIsiLy CyIOBUX DPillleHb.

IIle omuiero mimcraBolo Kiacuikallii CIToCO0IiB OCKap:KeHHS Ta
Mepersiay CyooBHUX pillleHb, Ky HasuBaB €. O. Hedenbes i ska 3a-
JIMIIAETHCS aKTyaJbHOIO I ChOTOMHI, € Kiacudikallis 3a xapaKTepoM
Iii, IKy CIIpUYMHSE TaKe OCKap>KE€HHS Ha HacJiJK/A OCKapXyBaHOIO
pillleHHs. 3a JaHUM KPUTEPiEM CMOCOOM OCKapKEHHs Ta TMeperiis-
Iy CyIOBUX pillleHb MOMALISIIOThCS Ha CYCIIEH3MBHI Ta HECYCITEH3UB-
Hi, 3aJIeXXHO Bill TOro, Y CIIPUUMHSIE MOJAHHS CKApTy CYCIIEH3UBHY
Jlil0 Ha ocKapxXyBaHe pillleHHs1. CycleH3MBHI COCOOU OCKapXKEeHHS
Ta TIeperyisily CyIOBUX DillleHb 3yNMUHSIOTh BUKOHAHHS CYIOBUX DPi-
IIEHb, IO OCKAPXKYIOThCS, a HECYCITEH3UBHI — He 3ynmuHsIoTh?. Jlo
CYCIIEH3UBHUX CIIOCO0IB OCKapKeHHS Ta MEPEeryIsay CYIOBMX pillleHb
MOXHa BiJHECTH allejslilo, OCKiJbKHM arlesiiiiHa cKkapra MmomaeThes
Ha CYIOBi pillleHHs, 110 He HaOpajiu 3aKOHHOI CUJIM, SIKi 10 MOMEH-
Ty PO3IJIsIIY TaKOi CKapru IO CyTi He MOXYTh OYyTH 3BEpHEHi 10 BU-
KOHaHHS. BUHSITOK 3 1IbOro MpaBWia CKJIaAaloTh JIMIIE BUIAAKA He-
raifHoro BUKOHaHHsI CyloBUX pillieHb. HecycneH3uBHUM crocobom
OCKapXXEeHHs Ta Teperjsiiy CyaoBMX pillleHb € Kacallisg. KacauiiiHa
cKapra IOJAaEeThCS Ha pillleHHS, sIKi BxXXe HaOpajaud 3aKOHHOI CUJIU, a
OTX€ BOHU MOXYTh OYyTU 3BEpHEHi M0 BMKOHaHH:]. ToOTO 3a 3araib-
HUM IPaBUJIOM KacallilHe OCKapXXEeHHS PillleHHS HE TMEepelIKOIXA€E
1ioro BUKOHaHHIO. BTiM BigmoBinHO 10 mojoxeHsb 4. 8 ¢T. 394 HIIK
YKpaiHu 3a HasIBHOCTiI KJIOIMOTaHHS OCOOM, sIKa Tojaja KacalliiiHy
CcKapry, cyd y pas3i HEOOXiIHOCTI BUPIIIYE MUTAHHS IIPO 3yMUHCHHS
BUKOHAHHS pilieHHs (yxBajiu) cydy abo 3ynmuMHeHHs ioro faii. B Ta-
KOMY BUMAJKy KacalliliHe OCKapXXeHHs TaKOX CIPUYUHSITUME CY-
CIIEH3MBHY [il0 Ha OCKapXyBaHE CyIOBE pillICHHSI.

BinnmoBinb Ha mNMUTaHHSA MOpPO CYCHEH3WBHY dil0 amesaiiiiHOro
OCKapXXeHHS 100 CYAOBUX yXBaJ € Jello ckianHimoro. ITonoxeHHs
LIITK YkpaiHu MicTITh NpsIMYy BKa3iBKY CTOCOBHO TOIO, IO arleJs-
LIifiHe OcKap>XeHHS He 3yMUHSIE BUKOHAHHS JIMIIE IBOX BUIIB yXBaJ:
Mpo 3abe3rneyeHHs] 1oKa3iB Ta mo3oBy (4. 7 c¢T. 118, 4. 10 ct. 153 HITK
Vkpainu). CTOCOBHO iHIIMX BUMIIB CYJIOBUX yXBaJl CUTYyallisl 3ajuilia-
€ThCS OCTAaTOYHO HEBU3HAueHO10. BTiM, OCKilbKM MpoliecyaabHUM
3aKOH HE€ CTaBUTb HAOpaHHS yXBaJOlO 3aKOHHOI CHJIM B 3aJIeXXHICThb

! Hegheoves E. A. TpaxkmaHckiit mporiecch. Mocksa, 1900. C. 329.
2 Tam camo. C. 329.
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Bil 3aKiHYEHHSI CTPOKY ii aneysIiiHOTO OCKap>KeHHsI, BHECECHHS 4M
HEBHECEHHS alleJisIiiiHOiI cCKaprd Ha TaKy yXBally, MOXHa 3pO0UTU
BUCHOBOK, 11O amnefisiiiiHe ocKap>KeHHS He TepeliKoakae HabpaH-
HIO yXBaJIOl0 3aKOHHOI CHUJIM, a OTXe, i ii BUKOoHaHHIO. ToOTO arme-
JISLiAHE OCKapXeHHs Ta Teperysi CyA0BOi YXBaIuW HEe Ma€ CyCIeH-
3UBHOTO €(EeKTy 1IO0A0 Hei.

Ha migcraBi BUIe3a3HAYECHOTO, BPaxXOBYIOUM HaBeAeHI Kiacudi-
Kallil crmoco0iB OCKap>KeHHS Ta MEPEBIpKUA CYyIOBUX pillleHb, MOXHa
3pOOUTH BUCHOBOK, IO amefsliss — lie 3BUYaliHUil (OpAMHApPHUIA)
pedopMalliiiHui crocid ocKap>XeHHS Ta NePeBipKU CYIOBUX PillleHb,
110 He HaOpaju 3aKOHHOI CUJIM, SIKUW CIPUUYMHSIE NEBOJIOTUBHUMN
e(eKT Ha CyIOBYy CIIpaBy Ta CYCIIEH3MBHHUM e(eKT Ha CyIoBe pi-
IIeHH, 10 ocKapxKyeTbcs. Kacalliss — 1ie Hag3BuyailHUi (eKcTpa-
OpAvHapHUil) pedopMalliiiHUA CIIOCIO OCKapXXeHHS Ta MEPEeBipKu Cy-
JIOBUX PillleHb, 110 HaOpaau 3aKOHHOI CWJIU, SIKAU CIIPUYMHSIE JEBO-
JIIOTUBHUN edeKT Ha CyooBYy CpaBy Ta, 3a 3arajlbHUM MPaBWJIOM, He
CIIPUYMHSIE CYCTIEH3UBHOTO e(eKTy Ha CYAOBE pillleHHSs, 110 OCKap-
KYEThCSI.

CyTHiCTh MOCTAHOBM CyAy amnensuifiHoi (KacaliifHoi) iHCTaHIIii
MPOSIBISIETHCS HE JIMIIIE B TOMY, III0 BOHA € aKTOM peaisallii cymaMu
BUILIECTOSIIOI iHCTAHIIii MTOBHOBAXEHbD 111010 KOHTPOJIIO 3a 3aKOHHI-
CTIO Ta OOI'PYHTOBAHICTIO CYyIOBMX pillleHb, a i y TOMY, IO BOHA €
aKTOM 3aXWCTy NpaB yYaCHUKIB CITOPY Ha BUIIPABJIEHHS CYIOBUX IO-
MWJIOK, BOHA MICTMTh BiJIOBib CyIy Ha CKapry y4aCHWKiB CIpaBH,
BJIaJHO BUPIIIYE CHip MiXX HUMH IIOJO HASIBHOCTI a00 BiACYTHOCTI
CyJI0OBOi TTOMWJIKU Y CYIOBOMY pillleHHi.

HeoOxigHO po3minsaTy CYTHICTH IIOCTAHOB CYAIB alleJIsILiliHOI Ta
CyIiB KacalilfHOi iHCTaHIIii, 5IKi, Oyay4n 00’e€qHaHiI METOIO IepPeBipKU
pillleHb CYIiB HUXXYECTOSIIOI iHCTaHIIil, OMHAK MalOTh KOXEH CBOIO
cnenuniky. PizHuIS MiX akTamMu (IIOCTaHOBAaMU) CYIiB aIleJIsLiiAHOI
Ta KacaliifHoi iHCTaHLil MopomXXeHa BiAMiHHICTIO MiXX LIMMU JTBOMAa
BUIaMU TPOBaKeHb. Taka BiIMiHHICTb MTPOCITiIKOBYEThCS BXeE Y TTO-
JnoxeHHX 1. 8 cT. 129 Koncrutynii Ykpainu, sIKi rapaHTYIOTh IIpa-
BO Ha anessIiiHUI neperyis CripaBy Ta Y BU3HAUeHUX 3aKOHOM BU-
Mmajgkax — Ha KacallililHe ocKapxKeHHsI cyaoBoro pimeHHs. OTxe y
BUMAAKY amnesslifHOTO MPOBaIXKE€HHS 3aKOH MIiCTUTh TEPMiH «Ile-
perisij CrpaBu», a CTOCOBHO KacalliiHOTO MPOBAIXKEHHS — «OCKap-
XeHHs1 pilmeHHs». ToOTO 3aKOHOJABellb HAroJIOIIYE Ha TOMY, IO
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B amessIiiHIi iHCTaHIlil BiIOyBa€ThCsI TEPETIIST BCIi€l CIIpaBU, TOMdI
SK B Kacallil — JuIle IepeBipKa cyaoBoro pimeHHs. Came Ha Tepe-
BipKY 3aKOHHOCTi CYyIOBHUX PillleHb K METy KacalliliHOTO Teperisay
BKasye i1 P. M. Minuenko'.

B HaykoBili JiTepaTypi po3pi3HSIOTH CIIOCOOU IEPEerIsiay CIpaBU
Ta crocoOu TepeBipku cynoBux pimeHb. Ha nymky f. M. IlleBueHKO
ta I. Il. TMUMYEHKO, TEPMiH «IlepeBipKa» € IIUPIIMM 3a CBOIM 3Mi-
CTOM, HIX «Meperyisia», POJOBMM BiTHOCHO BCiX BHUIiB IPOBAIXECHb
3a cKapraMu Ha CYIOBi pillleHHsI, sIKi He HaOpaau abo Bxe HabOpaiu
3aKOHHOI cun?. Pi3HUIIO MiX TeperIsIoM CIIpaBy Ta IEPEBIPKOIO
cynoBux pieHb O. O. bopucoBa B6auae y ToMy, 110 MepeBipKa Crpsi-
MOBaHa Ha BUIPaBJE€HHS CyI0BOi TOMWJIKM, TOAI K Teperisa Xxapak-
TEPU3YETHCS BUIIPABJICHHSIM Ball CYJIOBOTO DPillleHHSI, HE MOB’SI3aHUX
3 CYIOBOIO TTOMUJIKOIO®.

Ha BimMiHy Big mpoBakKeHHS B CyAi MepIloi iHCTaHIlii, ae Tpen-
METOM CYIOBOTO PO3IJSAY € CHipHI MaTepiajibHi IMPaBOBiIHOCUHU
CcTOpiH (y cripaBax MO30BHOTO IPOBAIXKEHHS) UM IOpUIUYHA BUMOTQ,
He MOoB’s13aHa 3 BUPILIEHHSIM CIIOpY TpO IpaBo, TMOCTaBieHa mepes
CyJIOM B TIPSIIKY OKPEMOTO MPOBAIKEHHS, TPEAMETOM CYI0BOIO PO3-
DISILYy B Cydax amefIsiiifHOl Ta KacalliliHOi iHCTaHIIii € 3aKOHHICTb
Ta OOIPYHTOBaHIiCTh (B CyHi amejsliiiHOI iHCTaHIIii) abo auile 3a-
KOHHICTh (B CyHmi KacalliifHOI iHCTaHIIii) cymoBoro pimieHHs. Bo-
JHOYaC CyoM ameJIsIliiiHOI Ta KacalliifHOi iHCTaHIIil He MOXYTb 00-
MEXUTUCH JIMIILIEe MEePEeBipKOIO CyI0BOIO pillleHHS, HE BTPYTUBIIUCH B
OCHOBHE TIUTAaHHSI CTOCOBHO BUPpIIlIEHHSI MaTepialbHO-ITPaBOBUX BU-
MOT, OCKIJIbKM IIi ITMTaHHS TiCHO TOB’s3aHi. ToMy IpeaMeT CygoBOro
pO3LIIIAY B Cymax amesiliifHOI Ta KacalliiiHOI iHCTaHIIil CKJIaIaEThCs
3 IBOX YaCTUH: 1) 3aKOHHICTh Ta OOIPyHTOBAHICTh (a00 JIMIlIe 3aKOH-
HICTBb) CYyIOBOTO pillleHH:; 2) CIIipHi MaTepiajJbHi IPaBOBiIHOCUHU
CcTopiH (y CIpaBax ITI030BHOIO IIPOBAIXKEHHS) YU IOpUAMYHA BUMOra,
He TIOB’s13aHa 3 BUPIIEHHSIM CIOpY IPO IMpaBo, MOCTaBjleHa Mepen
CyIOM B MPSIAKY OKPEMOTO ITPOBaIKEHHSI.

' Minuenko P. M. Jlesixi muTaHHsI KacalliifHOTO IPOBAIKEHHS B LIUBUILHOMY CY-
MOYMHCTBI YKpainu // AKTyanbHi nmpobGiieMu nepxasu i mpasa. 2010. Bum. 56.
C. 107—-108.

2 Oxopona i 3axXMCT MpaB Ta iHTepeciB Gi3MYHKMX Ta IOPUIMYHUX OCI0 B LIMBLIb-
HMX IpaBoBimHocuHax / 3a 3ar. ped. J. M. IlleBuenko. Xapkis, 2011. C. 466.

3 Bopucosa E. A. AneJutsiiysi, Kaccalus, HaI30p 10 rPpaXIaHCKUM JejiaM: ydeo.
rocoodue. 2-¢ m3n. Mocksa, 2016. C. 127.
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Crig KOHCTaTyBaTH, 1110 3aBIaHHSIM SIK Cydy alejsiiiiHoi, Tak i
Cylly KacalliliHOi iHCTaHIlil € MepeBipka 3aKOHHOCTi Ta OOTpyHTOBa-
HoCTi (amessliliHa iHCTaHILisA) abo JIMIe 3aKOHHOCTI (KacaliiiHa iH-
CTaHIIisl) cymoBoro pimeHHs. IIpocTo B cyni amensuiiiHOI iHCTaHLIii
repeBipKa 3aKOHHOCTI Ta OOI'PYHTOBAHOCTI PillIeHHS CyIy IepIlol iH-
CTaHIIil 3AilICHIOEThCS ILJISIXOM IEPErIsiAy CIIpaBU.

IMornsn Ha cymoBy amnesslilo K Ha MEPEBUPILIEHHS CIIPpaBU Cy-
JIOM BUIIECTOSIIIOI iHCTaHIIil OyB TOBOJIi MOMYJISIPHUM cepell HayKOB-
B y HAyKOBill JliTepaTypi JOPEBOIOLIIHOTO Mepiomy' Ta BBaXKAETHCS
xiacuyauM. M. M. Illtedan mucas, Mo CyTh amessiii Mojsrae B HO-
BoMYy (TTOBTOPHOMY) PO3IJisi i MepeBuUpillleHHi CripaBu CyAOM are-
JuiiHol iHcTaHmii?, CydacHi JOCTIIHUKM BKa3ylOTbh, IO JO 3MICTY
aneJisii BXOISITh IBa OCHOBHUX €JIEMEHTHU: IOBTOPHICTb PO3IJISIAY
CIIpaBU Ta IEepeBipKa CYIOBOTO akTa’.

B ropunuyHiil JiTepatypi pi3HUIIO MiX amelidIielo Ta Kacalli€lo
MPOBOJATH IO IBOX OCHOBHMX O3HaKaxX: 00’€KTax OCKAp>KEHHS Ta Me-
>Xax MEepEeBipKU:

1) amensaiist mogaeTbcsa Ha pillleHHS, 110 He HaOpaim 3aKOHHOI
CWIM, a KacalliS — Ha Ti, 0 HaOpaJx 3aKOHHOI CUJIH;

2) amesAuiiiHa iHCTAHIISA HEPErIsiAac pillleHHs 3 MUTaHb (hakKTy Ta
MpaBa, KacalliliHa — 3 MHATaHb IpaBa‘.

Take TBepmxeHHs Bignosigae HopMaM LITTK Ykpainu. BinnmoBigHo
o cT. cT. 352, 353 HIIK Ykpainu o0’ekTaMu anejsdiiifHoro ockap-
KEHHS € DPIlIEHHS Ta yXBaJiM cyay mepinoi iHctaHuii. [TomoxeHHs
y. 2 ct. 273 HUITK VYkpaiHu cBigyaTb Mpo Te, 110 B alesuiiiHoMy Mo-
PSIIKY OCKapXXYIOThCS pillleHHSI, 110 He HaOpajyd 3aKOHHOI CUJIU.

B xacaniitHoMmy mopsiaKy BiamoBigHo mo cT. 389 LITK Ykpainu
MOXYTh OYyTH OCKAapK€Hi pillleHHs Ta yXBajM Cydy IIEpIIOl iHCTaH-
il micIs amessLiiHOro Ieperisiay CIIpaBU Ta IIOCTAaHOBU CYIy arie-
JISLiMHOL iHCTaHIil (3BMYailHO KpiM OOMeXeHb, BCTAHOBJIEHUX MPO-
lleCyaJJbHUM 3aKOHOM Ta MOB’SI3aHUMU 3 HasSIBHICTIO «ITPOLIECYaIbHUX

' Jonomcmen A. X. Y4eOHUKD pPYCCKaro TrpaxIaHCKaro CyIZONpOM3BOACTBA.
Cankr-Iletepbyprs, 1913. C. 295-296; Bacekosckuii E. B. Y4eOHUK rpaxknaH-
ckoro mpouecca. Mocksa, 1917. C. 272.

2 [llmecpan M. H. lluBinbHe mpouecyanbHe mpaBo Ykpainu. Kuis, 2005. C. 475.

3 Ipuboe H.J[. TIpaBoBasi Mpupoa aneIsiiuyd B HUBUIMCTUYECKOM IIpoLiecce:
Iuc. ... KaHm. opun Hayk. Mocksa, 2016. C. 23.

* Anenauyitine Ta KacalliliHe OCKapXXeHHS CyJOBUX pillleHb y LUBIIBHOMY CYIO-
YUHCTBI: MpakT. KoMeHT. / ynopsia. 0. 1. Pycuak. Kuis, 2015. C. 6.

a-HLO5 18 IBarosa
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(inbTpiB», 3aBAIKU SIKUM 0 CYAy KacallilHO1 iHCTaHIIil MoTparisie
He KOXHa IHuBiJbHaA crpaBa). [IpouecyaqbHuii 3aKOH HE CTaBUTb
HaOpaHHS PillleHHSIM 3aKOHHOI CWJIM B 3aJIeXHICTh Bil 3aKiHUEHHS
CTPOKY MOTro KacalliiiHOro OCKap:KeHHS Ta 3AiMCHEHHS TaKOTO OCKap-
xkeHHs. BigmoinHo mo ct. 384 HIIK Ykpainu mocraHoBa cyay amessi-
LifHOI iHCTaHIIil HaOMpa€e 3aKOHHOI CUJIU 3 OHS 11 IpUHATTI. OTXe
B KacalliiHOMY MOPSIAKY OCKapXYyIOTbCSd BXE Taki, 1110 Habpajiu 3a-
KOHHOI CHJIM CYMIOBi pIillICHHS. XapaKTepu3ylouu MpaBo KacalliliHOro
ockapxeHHs1, P. M. MiHueHKO Big3Hauae, 1110 00’€KTOM KacallilHOTro
OCKap>KEHHSI € CYIOBi pillleHHs, 1110 Habpaau 3aKOHHOI cuiaun'.

Y 4.1 ct. 367 LUIIK Ykpainm mipssMo 3a3HAYAETHCS, IO CYI armesis-
LilAHOI iHCTaHIIiI MepeBips€ 3aKOHHICTh i OOIPYHTOBAHICTh PillIeHHS
cymy TepIloi iHCTaHIIil, TOMi SIK CyI KacalliliHOi iHCTaHIIii HmepeBipse
JIMIIIE 3aKOHHICTb cyqoBUX pilieHb (4. 2 ct. 400 LIITK VYkpainu) Ta He
MOXe BCTAHOBJIIOBATH abo (Ta) BBaXkaTu AOBEJEHUMU OOCTaBUHMU, 1110
He Oynv BCTAHOBJIEHiI B PIIlICHHI UM BiIIKWHYTI HUM, BUPIIIYBaTH TH-
TaHHS PO JOCTOBIPHICTh 200 HEAOCTOBIPHICTH TOTO YW iHIIOTO O-
Kagy, Mpo TepeBary OJHMX J0Ka3iB Haj iHIIUMM.

HonaTkoBo HEOOXiMHO 3a3HAYMTHU, 1110 KOXKHA 3 TPHOX CYTOBUX iH-
CTaHILilA Mae OYTU CaMOIOCTAaTHBOIO TA YHIKaJIbHOIO Y CBOIX (hyHKIIi-
sIX Ta TIOBHOBaxkeHHsIX. 2KoaHa cygoBa iHCTaHIIisI He TTOBMHHA MOBHI-
CTIO 200 YacCTKOBO AyOJtoBaTU (PYHKIIII iHIOI, OCKIIbKY MpU3HaYeHa
JUUISL BUPIIIIEHHST CBOIX CIEL[iaIbHUX 3aBJaHb MPU TOMY, 3BUYAKHO, 1110
BCi BOHM MaloTh Iepell cCO00I0 OCHOBHE 3aBIaHHSI — CIIPaBEIJIUBUM,
HEeyTepeaKeHU Ta CBOEYACHUI PO3IJISAN i BUPINIEHHS IMBIIBHUX
CMpaB 3 MeTOW e(eKTUBHOIO 3aXUCTy MOPYILIEHUX, HEBU3HAHUX abo
OCHOPIOBAaHUX IIPaB, CBOOOI 4K iHTepeciB (pi3MyHUX 0Ci0, IpaB Ta iH-
TepeciB IOpUANYHUX OCi0, IHTEpeCiB AepKaBU.

Tak, anensilis HE MOXe pPO3MISAATUCS SIK TOBTOPHWMI PO3TJIsSL
CIIpaBM IO CYTi, OCKIiJBbKM TOMAi CyI amesiiiiHOol iHcTaHIii qy0Jro-
BaTuMe (PyHKIii cyay mepinoi iHCTaHIii, HiBEeJIIOIOYM TUM CaMUM
3HAYEHHS PIIIEHHS Cyay MepIloi iHCcTaHIii. Po3risin cnpaBu B cymi
MepIIoi iHCTaHIlii B TAKOMY pa3i po3rysmaTUMEThCs OaratbMa ydac-
HUKaMU TIPOLIeCy JIMIIe sIK MiAT0TOBKa (CBOrO poOIy TPEHYBaHHSI) Tie-
pen aneyisiiiiHUM pO3TJIsIOM CITpaBH.

! Minuenko P. M. Kacauiiine rmpoBaIKeHHS: 00’€KTH Ta Cy0’€KTH KacaliliHOTro
npoBakeHHs // Haykosi mpaui HamtionansHoro yHiBepcutery «OnmechKa 10pu-
muyHa akagemist». 2012, T. 12. C. 185.
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3 iHIII01 CTOPOHM, amesiisl He MTOBUHHA PO3MISAATUCS SIK JIUIIE
MPOMIXHMIA €Tam, 4eproBa CXOAMHKA MiX MEpIIOI0 iHCTaHII€EI Ta
Kacauielo. Tak BigOyBaeThcs TOHi, KOJW Cyl KacalliliHO1 iHCTaH-
1ii MoBHicTI0O abo 4yacTKOBO AyOJ0€ (PyHKIil cymy amensiiiHoi
IHCTaHIIIl.

IMonioHa cuTyalist MPOTSATOM MOBOJI TPUBAJIOrO 4Yacy iCHyBajia y
BITYUU3HSIHOMY LIMBIJILHOMY MPOLIECi, KOJW CYAU KacalliiiHOi iHCTaHILii
(aKTUIHO 3MifiICHIOBAJIM ITOBTOPHUN aIleISAIMHUI TTePETyIsia, OCKiIb-
KM OaraTo B 4yomy nyOsroBanu (yHKIii aneasuiiHux cymiB. BoHu
MOIJIM TIEPEBIPSITH MPABUJIBHICTb 3aCTOCYBAHHS HOPM MarepiaJlbHOTO
Ta MPOLIECYaJIbHOTO IIpaBa y BCiX 0e3 BMHATKY CIIpaBaX IIiCJISI TOTO,
K 1€ BXe TepeBipuB cyn anessiiliHoil iHcTaHuii. [TepeBipsioun 3a-
KOHHICTb, CyIM KacalliiiHOi iHCTaHIil HepigKo BTpydyalucs U B 0oOI-
PYHTOBAHICTh PIllIEHHS TiJ BUMJISIAOM NEPEBIPKA BUMOT MPOLIECyasb-
HOT'O 3aKOHY IOJ0 HaJIEXXHOCTiI Ta IOMYCTUMOCTiI CyJOBHUX J0KAa3iB Y
crnpapi. To6To (pakTUUHO BimOyBajocs AyOJIOBaHHS MPOLECYaTbHUX
(yHKII cymamMu OBOX Pi3HWUX iHCTaHII'.

Ha crorogHiniHiii 1eHb MO3UTUBHUM SBUIIEM € 3alIPOBAIKEHHS
y HIIIK VYkpaiHu Tak 3BaHUX «IIpolieCyaJlbHUX (PiIBTPiB», 3aBISIKU
SKMM HE KOXHa clipaBa MOXe€ MOTpaluTh J0 Cydy KacaliliHOi iH-
craHuii. TuM caMuUM aBTOMAaTWUYHO ITiABUINYETHCS 3HAYCHHS CYAY
aneJILiiiHOI iHCTaHLii, pillleHHS SKOro IJIsT 3HAYHOI KiJIbKOCTi CITpaB
CTa€ OCTaTOYHUM.

AK Big3HauvaeTbcs B OPUAMYHIN JiTEepaTypi, iHCTUTYT Kacallii B
MOTO KJaCMYHOMY PO3YMiHHiI MpUTaMaHHU TPaBOBUM CHCTeMaM
KOHTHMHEHTAJIBHOIO MpaBa, Y SKUX JTOMIHYIOUMM JIKEpEJoM IpaBa
€ HOpPMATMBHI aKTH, 1110 MPUMUMAIOTbCS BUIIUM 3aKOHOJABYUM Op-
raHOM Ha OCHOBIi TOJITMYHOI OUIBIIOCTI (CTal0i YU CUTYaTHBHOI).
3aKOHOIABUMII MEXaHi3M JOITyCKAa€e BUCOKUI piBeHb IOJITUYHOI HO-
LiJBHOCTI i, IK HACJiIOK, HOPMAaTUBHI aKTU HE 3aBXAU € JOCKOHAIU-
MU, HE 3aBXIW HaJeXXKHUM YMHOM BimoOpaxKkaloTh COLliaJIbHO-IIPaBOBI
peastii comiaibHoro 0yTTs. I1pK 3acTOCYBaHHI 3aKOHOIABYMX HOPM Ha
MpakKTULi 00’€KTUBHO BUHUKAIOTh TPYAHOII 3 iX MpaBUJIbHUM Ta OJl-
HAaKOBUM TJIyMayeHHAM. AKIIo Taki TPyAHOILII BYaCHO HE TOA0JIATH,

! Akmyaabni TUTaHHS LIUBUILHOIO CYIOYMHCTBA Y CBIiTIi cymoBoi pedopmu B
Ykpaini: MoHorpadis / C. B. Kisasos, H. 1O. Tony6eBa, 1. B. AHIpoHOB Ta iH.;
3a 3ar. pea. H. 0. Tony6eBoi. Omeca, 2017. C. 7.
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TO 1I€ CYTTEBO MepeIIKoKaTUMe CTabiIbHOMY PO3BUTKY TpaBa, 30a-
JJAHCOBaHOMY (DYHKIIIOHYBAaHHIO ITPAaBOBOI CUCTEMU KpaiHu'.

Buxoasuu 3i 3micty cr.7 (1.c) Pexkomenmauii R (95) 5 Bin
07.02.1995 poky KomiteTy MiHicTpiB nepxxaBam-ujieHaM BillHOCHO
BBEJEHHS B [Iil0 i MOJiMIIeHHs (YHKIIIOHYBaHHS CUCTEM i IIpoLeAyp
OCKapKEHHS y IUBIIbHUX i TOProBUX cripaBax’ (yHKIISIMHU Cydy Ka-
caliifHoi (TpeTboi) iHCTaHLIl Mg yac Teperysay CyIOBUX pillleHb Y
KacalliiiHiil iHCTaHLIii € PO3BUTOK IpaBa, 3a0e3IeYeHHsI OJHAKOBOIO
TJAYMauyeHHS 3aKOHY, BUPIllIEeHHsI MUTaHb TpaBa, 1110 MalOTh 3HAYEHHS
JUTST YCHOTO CYCITITBCTBA B IILJIOMY.

V HaykoBHX mXepellax BipHO POOMUTBHCS HArojaoc Ha TOMY, IO Y
CyYaCHHMX yMOBaX, 3aBISKM 3arajbHUM IIpolecaMm 30JMXKEeHHS IIpaBo-
BUX CMCTEM, HAWBMIII CyOOBi opraHu Bce OiJIbllle CTalOThb OpraHaMu
«y3arajJjbHEHHs» IpaBa i 3a0e3neyeHHsT 1oro OMHOMAaHITHOCTI, SIK 1Ie
iCTOpUYHO OYyJ10 BJIACTMBO KpaiHaM KOHTMHEHTajbHOI €Bponu. I1pmn
1IbOMY, He3BaXKalouyd Ha Oe3nepevHuid MyOJiuyHuii iHTepec (B Meply
yepry iHTepec Jep:KaBM) N0 3abe3reYeHHsT OMHOMAHITHOCTI CYIOBOI
MPakKTUKW, BU3HAYaJIbHOIO 17151 (DOPMYBaHHSI OCTAaHHbBOI € BOJISI CTO-
piH CYIOBOTO CIIOpPY A0 OCKApXKEHHS CyJOBUX PillleHb.

ToOTo y mocTraHoBax cymy KacalliiiHOi iHCTaHIIii HalOLIbIIOK Mi-
pPOIO TPOSIBISIETHCS TEHACHIIISI 10 MOEAHAHHS IPUBATHOIO iHTEpecy
YYaCHUKIB CIIpaBU 10 IE€PEeBIpKM 3aKOHHOCTI iX pillleHb Ta MyOJIiYHO-
ro iHTepecy JepxKaBu N0 3a0e3IeUeHHSI €THOCTI CyIOBOI MPaKTUKMU.

Ha ocHoBi aHami3y NnpakTuku €BpOMNerCchbKOro cyay IpaB JIOIM-
Hu Ta pekomeHnpauiit KMPE 1. 1. Jlycnenuk ta H. FO. Cakapa 3a-
3HavyalwTh, 1110 TMpolieaypa MEeperisiiy CyI0BUX pillleHb, 110 HaOpaau
3aKOHHOI CHJIM, MA€ BIiOIIOBigaTH HACTYIIHMM BHMOTaM:

1. Ilepernsaa pimeHb, 110 HAOyJIM 3aKOHHOI CHJIM, MOXE 3Miil-
CHIOBATHCS JIMIIE BUILECTOSIIUMM CYdaMU, SIKi BUCTYIAlOTh SIK Ha-
CTyIIHa iHCTaHIIis IIOAO CYAiB, PillIEHHS SIKMX MEeperisiaarThCs.

' Cipuii M. I. Cuctema Tieperisiay CyIOBUX pillleHb B YKpaiHi: MONIsA Y MaiiOyT-
He // HOpummunwmit xypuan. 2003. Ne 3. C. 112; Cipuii M. 1. Kacauist — ocHOB-
Ha dyHkuisg BepxoBHoro Cyny Ykpainu // BicHuk BepxoBHoro Cymy YkpaiHu.
2010. Ne 4. C. 29.

2 Pexomendauin R (95) 5 Big 07.02.1995 poky Komitety MiHicTpiB mepxkaBaM-
YyjJeHaM BiIHOCHO BBEIEHHSI B Iil0 i MOJiMIIeHHs (PYyHKI[IOHYBAaHHSI CUCTEM i
MpoLeayp OCKapXKeHHs y LUMBiUIbHUX i ToproBux crpasax. URL: http://zakon2.
rada.gov.ua/laws/show/994 153.

3 Cmandapmer CIpaBeUTMBOTO MPaBOCYAUs (MEXIYHAPOIHbIE U HAIMOHAIbHbIC
npaktuku) / mod. pea. T. I. MopmakoBoit. Mocksa, 2012. C. 67.
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2. IlpaBo Ha iHillilOBaHHSI TaKOTro TeperIsiAy He MOXe HajlexXaTu
MMOCagoBUM OCO0aM IepXKaBH, SIKi He Opajy ydJacTi Yy po3IJIsiai crpa-
BU B CyIi HEpIIOi Ta amnesIsiiiiHOI iHCTaHIIiM.

3. IIpaBo MOPYIIMTH IPOBAIXKEHHS 10O IIEPEBIPKU CYyIOBOTO pi-
LIeHHs, 1110 Ha0pajo 3aKOHHOI CUJIM, TIOBUHHO OYyTH OOMEXKeHE IeB-
HUM 4YacoM.

4. Tlig yac mpoBamXeHHSI CTOCOBHO IEPEBipKU pillleHb, 110 Ha-
Opanu 3aKOHHOI CUJIM, HE MOXE BigOyBaTHUCSI TTOBTOPHMIA PO3IJISI
cinpaBu no cyTi. Cyau MOBMHHI MaTU TOBHOBaXXEHHS JIUIIE IIOI0
YCYHEHHSI CyIOBUX MOMUJIOK, NOMYLIEHUX CylaMUu, SIKi MOMepeaHbo
pO3TJsiaany CIpaBy.

5. YcyHeHHs CymoOBUX MOMMJIOK Ma€ 3IiliCHIOBATUCS MO MOXKJIM-
BOCTi CyIOM, IO PO3IJISAAa€E CKapry Ha pileHHs, 0e3 mepenadi crpa-
BU Ha HOBMI PO3IJISII IO CYOy IEpIOil iHCTaHIIl.

6. €BpONENCHLKUIA CYI 3 TIpaB JIIOAUHU BUXOAUTH 3 TOTO, 1o KoH-
BeH1lis Ta [IpoToKoaM 10 HEl He CTBOPIOIOTH O0OB’SI30K ACpKaBH 3a-
CHOBYBATM alleJIsILiliHi Ta KacaliliHi cyau, ajge TaM, ¢ BOHU €, OO0
ix mismeHOCTI Mae 3acTtocoByBaTucs cT. 6 KoHBeHIIii, TOOTO TepersIsia
pillicHb, IO HAOpaJiM 3aKOHHOI CMJIM, MAa€ 3IiiICHIOBATUCS 3 IOIEp-
JKaHHSM TIpaBa Ha CIPaBEITMBUI CYTOBHUI pO3TJIsn’'.

TakuM 4MHOM, MOXHaA 3pOOUTH BUCHOBOK, IO CYIOBi IIOCTaHO-
BU — 1I€ TiJICyMKOBI aKTW MPaBOCYIISl CYIiB aressIliifHOl Ta Kacalliii-
HOI iHCTaHIIii, IKUMU peayli3yeEThCS MPaBO OCOOM Ha OCKap>KEHHS Ta
MepeBipKy CYJOBUX pillleHb 3 METOIO BUIPABJCHHS CYyAOBUX TTOMUJIOK.

YxBanowouu MOCTaHOBY, Cy[ alesIUiiiHOI Ta KacaliiiHOI iHCTaHIIi1
Jla€ BiJIMOBiAb Ha ameysiiiiHy (KacalliliiHy) ckapry ocoou, sika 3Bep-
HyJacsl 1O HbOTO 3 BUMOTOIO TIPO TMEPEBIpKY CyI0BOro pillieHHs. Bo-
JIHOYAC TakKa IepeBipKa IMPUBOIUTH TAaKOX i A0 BIAIOBIiAi Ha ITO30BHY
BUMOTY (BUMOTY B IIOPSIAKY OKPEMOTO MPOBaIKE€HH:), BUPILIEHY CY-
JIOM TIepIIOi iHCTaHIii, OCKiJIbKM, BUIIPABISIOYNA MOMUIIKY HIUXYE-
CTOSILLIOTO CYAy, CyI amefsiuifiHoi (KacalifiHoi) iHCTaHLil TOBUHEH
BKa3aTH, SIK camMe MOBUHEH OYyTW BUPILICHWM IOPUINYHUMI CHip.

[TocTaHOBa cymy ameysiiAHOI IHCTaHIIil € Pe3yJIbTaTOM MEPETIISAY
LIMBUJIBHOI CIpaBy Ta TMepeBipKM 3aKOHHOCTI Ta OOTPYHTOBAHOCTI pi-
IIeHb Ta yXBaJl Cyly Teplloi iHCTaHIIi.

! Jlycnenux /. /., Cakapa H. FO. YxpaiHcbKa MOIEIb KacaliiiHOTO OCKapXEHHS
CYIOBMX DillleHb Yy LIMBITBHUX CIpaBax: MPoOJeMHU Ta MEPCHNEeKTUBU YIOCKOHA-
nenHst (cripomeHHst) // [paBo Ykpaiau. 2008. Ne 7. C. 100—101.
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[TocTaHoBa cymy KacalliifHOI iHCTaHIIil € pe3yJbTaTOM IT€PEBIp-
KM 3aKOHHOCTI pillleHb, YXBajl Ta MOCTAaHOB CYIiB MEpIIoi Ta are-
JIIIMHOI iHCTaHIIiI. Y ITocTaHOBaX Cydoy KacaliiiHoi iHCTaHIIii Hali-
OLIBIIIOI0 MipOI0 MPOSBISIETHCS TEHIACHIIiSI HO MOETHAHHS MpUBaT-
HOTO iHTepecy yYaCHUKIB CIpPaBU A0 IMEPEBIPKUA 3aKOHHOCTI iX pi-
IIeHb Ta MyOJIIYHOIO iHTepecy AepxXaBu A0 3abe3IleyeHHs €IHOCTI
CyIOBOi TPaKTUKU.

5.2. ®opma Ta 3MiCT MOCTaHOB CYZiB
anenguiiHoi Ta KacauiiiHoi iHcTaHLii

3MICT IIOCTAaHOB CY[IiB amessIiifHOI Ta KacalliiiHOI iHCTaHIIil sIK
npoliecyaJbHUX TOKYMEHTIB € TOJiOHUM A0 3MICTy pillIeHHSI Cyay Ta
aHAJIOTIYHO CTPYKTYPOBaHMM. fK i pillleHHsI Cyay MepInoi iHCTaH-
11ii, cyaoBa MOCTaHOBA BKJIIOYA€E YOTUPU YACTUHU: BCTYIHY, OIMMUCO-
BY, MOTUBYBaJIbHY Ta pe30JIOTHBHY. [Hdopmalis, 110 cKiagae 3MicT
KOXHO1 3 LIMX YaCTUH, YiTKO BM3HaueHa MpoliecyaJbHUM 3aKOHOM
(cT. ct. 382, 416 LITK VYkpaium).

BtiM Ha chOromHillIHiA HeHb CylOBa IpakKTHKa IOKa3ye HeoOXid-
HICTb BIOCKOHAJIEHHS iICHYIOUMX MiIXOJiB 10 CKJaJaHHS TEKCTY Cy-
JIOBHX pillieHb TepeBipoyHuX iHcTaHLiii. Ha nepmomy Inenymi Bep-
xoBHoOro Cyny, skuii mpoxomuB 30 xoBTHs 2017 poky, cepen iHIIMX
Oyna cTBOpeHa i poboya rpymna 3 HampallOBaHHSI HOBUX CTaHAAPTiB
CTPYKTYPHU CYAOBOTO pPillIeHHS.

V nyxe cTUCHi CTPOKU CyIIi 3 Pi3HUX KacalilitHWMX CyAiB MiAro-
TyBaJIl MPOEKT MOMEIHHOI HOBOI CTPYKTypM MOCTaHOBU BepxoBHOTO
Cyny, ssKMii 1 3alIpOIIOHYBaJIM 10 BUKOPUCTaHHS BCiM cyaasiMm Bep-
xoBHoro Cyny. Ile He o3Hauae, 110 HOBa MOJeJbHA CTPYKTypa I0-
crtaHoBU BepxoBHoro Cyny € 000B’SI3KOBOIO JJIsI BUKOPUCTaHHSI, BU-
KJTaleHHS MTOCTAaHOBU y TaKOMY CTWJIi € OCOOMCTUM PillIEeHHS KOX-
HOTO CYJi.

IToTpeba y 3ampoBaakeHHi HOBOi CTPYKTYpU CYIOBMX DillleHb
Oysia 3yMOBJIeHa, Tepll 3a BCe, TaKUM:

— BIACYTHICTIO Y CYyIOBHMX pPillIeHHSIX YiTKO BiTOKPEMJIEHUX CTPYK-
TYPHUX YACTUH 3a HABHOCTI Y MpoliecyaJbHOMY 3aKOHOAABCTBI
JIMIIIe BKa3iBKM Ha Te, SIKi 3MiCTOBHI YaCTUHM MaloTb OyTHu (cT. 315
I'TIK VYkpainu, ct. 416 LIIIK Ykpainu, ct. 356 KAC Ykpainn);
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— TIEBHOIO CKJIAJHICTIO PO3YMiHHS 3MiCTy CydOBMX pillleHb 0e3 YiT-
KOTO BiJOKpeMJIEHHSI (haKTUYHUX OOCTaBUH CMpaBU Ta LUTAT i3
3aKOHOMABCTBA BiJl aHali3y KJIIOUOBUX apryMEHTIiB KOXKHOI 3i CcTO-
piH i mo3uiii cymy IIOAO IIUX apTyMEHTIB;

— ToTpedoI0 y TOMY, 11100 CTPYKTypa CYIOBOIO pillleHHSI 3abe3revy-
Bajla PO3YMiHHSI CTOPOHAMM TOTO, IO IX apryMEHTHU OYJId ITOYYTi,
a IoBOAM OynIu MOCIiIKeHi;

— HeoOXigHiCcTIO 3a0e3MeuyeHHs MOJIeTIIEeHHS CIPUMHSATTS 3MiCTy T10-
craHoB BepxoBHoro Cyay ix agpecatraMu Ta HaJleXXHOTO (popmy-
JIIOBaHHS TIPaBOBUX BUCHOBKiIB BepxoBHoro Cyny, a TakoX IMo-
TpeboI0 y HaJeXHOMY BpaXyBaHHI LIMX BUCHOBKIB iHIIMMH CY-
IaM{ IIPY 3aCTOCYBaHHI BiIMOBiZHMX HOPM IIpaBa.

BigmoBimHO 40 3aKpillZIeHUX y MpollecyaJbHOMY 3aKOHOHABCTBi
000B’SI3KOBMX CKJIaJOBUX 3MIiCTy ITOCTAHOBU CYyIy KacalliliHOI iH-
CTaHIIii IJI MOJIETIICHHs 11 COPUMHATTS aapecaTaMu i TPETiMU OCO-
0aMu B OMMCOBili Ta MOTHMBYBaJIbHil YacTMHaX OyJO 3alpOBalXEHO
BUOKPEMJIEHHSI TaKUX CTPYKTYPHUX YaCTHH:

1. IcTopist cnipaBu:

— KOPOTKHMM 3MiCT MO30BHUX BUMOT;

— KOPOTKHUI 3MIiCT pillleHHS CyAy MepIloi iHCTaHIIii Ta MOCTaHO-

BU Cydy amesuiiiHOl iHCTaHIIII;
— KOPOTKUI 3MiCT BUMOT KacallilfHOI CKapru.
2. Ctuciuili BUKJIaA OOCTaBUH CIIpaBU, BCTAHOBJIEHUX CyIdaMU
MEePIIoi Ta amesIsaliiiHOl iHCTaHIIiH.
3. ApryMeHTHM y4YacCHUKIB CIIpaBU.
4. JIxxepena mpaBa i akTH iX 3aCTOCYBaHHS.
5. IMozuuis BepxoBHoro Cyny:
— OILIiHKA apTryMEHTIB YYaCHUKIB CIIpaBM i BUCHOBKIB CYIiB IIep-
1101 Ta amneasLiiHol iHCTaHIIII;

— BHCHOBKM 3a pe3yibTaTaMu pO3IJIsAy KacaliilHOi cKapru;

— BHCHOBKM (BKa3iBKu) IIpO IIpaBUJIbHE 3aCTOCYBaHHS HOPM
MpaBsa;

— CYIOBi BUTpATH;

— IIOBOPOT BUKOHAHHS — 3a HeoOXigHocTi'.

! Mamuenko M. Cynpst BepxoBHoro Cyna pacckasaia o HOBOM (opmare ero pe-
menuii. URL: http://sud.ua/ru/news/sud-info/114615-sudya-verkhovnogo-suda-
rasskazala-o-novom-formate-ego-resheniy (06.02.2018 poky).
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Hagsenenuii ¢hopmar nocraHoB BepxoBHoro Cyny Bxe BUKOpHMCTa-
HUI OKpEeMUMU CyIIsIMHU', Xo4a, Ha XKaJlb, TIOKM 110 He HaOyB 3HA4-
HO1 nonyJspHOCTi. BiH MpakTUYHO HE BUKOPUCTOBYETHCS CYIISIMU
KoJjeriii KacaliiiHoro uMBUILHOTO CyIy, MOXJIWBO, Yepe3 iX 3HaAYHY
3aBaHTaXXEHICTh, OCKIJIbKM MEepexXil Ha HOBUU CTUJIb HAIMCAHHS CY-
JIOBOTO DPillIeHHS, BiXiJl Bil HampalbOBaHUX pOKaMM METOIIB poOOTH
MOTPEOYIOTh BUTPAT Yacy Ta 3HAYHUX 3YCWUJIb.

BTiM maHuWit HOBUM Miaxin 10 HamMCaHHS CYJOBOI IMTOCTAHOBHU LIiJT-
KOM TIpUJATHUI i HABiTh OaXkaHWi IJ11 MOro BUKOPUCTAHHS He JIMIIE
CyJIOM KacalliliHoi, a i cymamu anensiiiiHoi iHctaHuii. HoBa cTpyk-
Typa CyJI0BOi TTOCTAHOBU JO3BOJIUTh YiTKO BiIOKPEMUTH TMO3UILil CTO-
PiH Bif MO3MIII Cymy, pO3MeKyBaTH ITO3MIIII0 Cydy yV NMUTaHHIX (hak-
Ty BiI IMO3ULIii Cydy B MUTaHHSX IpaBa. HaouHO mpomeMoHCTpyBaTH,
IO CyAOM OyJIO MOYYTO NOBOAM KOXHOIO yYacHMKa CIpaBu Ta Ha-
JTAaHO HAa HUX HaJIEXHY BIJAIMOBiIb.

He moTpibHO ayMaTu, IO 3alpONOHOBaHA CTPYKTypa CYIOBOi
MMOCTAaHOBM 3MIHIOE 1I MOAINT Ha BCTYITHY OIMMCOBY, MOTMBYBAJIBHY Ta
pPe30JI0TUBHY YacTUHU. [IpocTo B Mexkax LIUMX 3aKOHOJABUYO BM3Ha-
YEeHUX YaCTUH CYAOBOI MOCTAHOBM (B TEPIINYy YEPTY 1€ CTOCYETHCS
OITMCOBOI Ta MOTMBYBAJIbHOI YaCTUH) YTBOPIOIOTHCS CTPYKTYPHI KOM-
IMOHEHTHU OiNblll HU3BKOTO piBHA. IIpu 1bOMy B LIJIOMYy CydoBa MO-
CTaHOBAa BCE OJHO IOBMHHA MICTUTH BCIO HEOOXigHY iH(opMmalliio
BimmoBimHO 10 BUMOT CT. cT. 382, 416 LIIIK VYxpaiuu. Ilpocto naHa
iH(opMallisi MOBMHHA OyTU JEII0 ITO-HOBOMY CKOMIIOHOBaHa, 110,
3 OJIHi€l CTOPOHU, OPraHi3OBYyBaTHMMeE CYIIIO ITiJ Yac CKJIagaHHS TeK-
CTy TIOCTaHOBHM, HE JAacCTh MOMY 3aXxoBaTW BJacHY mos3wuliito (abo ii
BiICYTHICTb) 3a LIUTYBaHHSIM IOJIOXX€Hb 3aKOHY UM TPOIrHOpyBaTU
JOBOAM OMHI€EI i3 CTOPiH, a 3 iHIIOI — CHPUATUME OiNBII 3pYyIHOMY
CIPUMHATTIO ii 3MiCTy aapecatamMu (0C000I0, 110 ToJaja anessaUiiiHy
Yy KacaliiiHy cKapry, iHIIMMM y4aCHMKaMM CYIOBOIO CIOpPY) Ta iH-
IUMUA YUTAYaMU.

VY 3B’3Ky 3 BUIlIe3a3HAYEHUM TEKCT CYIOBOi MOCTAaHOBU TOBUHEH
BUKJIQIATUCSI HACTYITHUM YUHOM.

! [locmanosa xonerii cyaniB KacawiiiHoro rocrmogapchbKoro cymy BepxoBHoro
Cyny Bin 23 ciuns 2018 poky y cnpasi Ne 911/1355/17. URL: http://reyestr.court.
gov.ua/Review/71890044; Ilocmanosa xonerii cynniB KacariitHoro rocromapce-
koro cyny BepxoBHoro Cymy Bim 23 ciuns 2018 poky y copasi Ne 922/2433/14.
URL: http://reyestr.court.gov.ua/Review/71884439.
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BcTynHa yacTMHaA CcymoBOi MOCTAaHOBU, SIK i OYIb-SIKOTO iHIIOIO
CyIIOBOTO aKTa, MMOYMHAEThCs 3 oro Ha3Bu: «[locranoBa». Bimmosin-
Ho 10 4.1 ct. 259 HIIK VYkpaiHu cymnoBi MOCTAaHOBU, K i pillleHHS,
YXBaNIIOIOThCS iMeHeM YKpainu. JloBoau 3 IIpuBOAY TOIO, IO pillleH-
HS Cyly MalOTb yXBalIlOBaTHUCS HE iMeHeM YKpaiHu, a iMeHeM yKpa-
THCHKOIO Hapody, BUKJIAACHI Yy Miapo3aiai 2.2 1i€i poOOTH, € LiIKOM
CMpPaBeJIMBUMU 1 JJIS1 CYIOBUX MOCTaHOB.

Y BCTymHIN 4acTuHI 3a3HavaeThcs iHGoOpMallig, sKa iHAUBiIya-
JIi3y€e chpaBy: maTa i Micle il MpUWHSTTS, HOMEP CIIpaBU, HalMe-
HYBaHHS Cyady ameJisiuiiiHoi (KacauiiiHoi) iHcTaHLii, Mpi3BULL Ta iHi-
LiaJiB CyIiB i ceKpeTapsi CyI0BOro 3aciiaHHsI, HaliMeHyBaHHs (iM’s)
YYaCHUKIB CIpaBu i HaliMeHyBaHHS (iM’s1) ocobu, sKa Iogana ame-
JISLiKHY (KacaliliHy) cKapry.

HeoOxigHo 3ayBaxkuTu, 1o y miam. «B» 1. 1 4.1 cT. 382 LIIK
VYkpaiHu MicTUThCS BKa3iBKa MpO HEOOXiAHICTh 3a3HA4yaTH Yy BCTYII-
Hili YacTWHi Julle HaiiMeHyBaHHS (iM’sl) CTOpiH i ocobu, siKa To-
Jlajia cKapry, 6e3 BKa3iBKHW IPO iHIIWX YYACHUKIB CIIpaBU. Takuii mig-
Xil He MOXHa BM3HATW TMPaBUJbHUM, OCKiJIbKW KpiM CTOpPiH B are-
JISIIITHOMY HpPOBAaIKE€HHI MOXYTh OpaTH ydacTh M iHIII y4YaCHUKU
cnpaBu (TpeTi ocoOM, 3asIBHUKM Ta 3aiHTEpECOBaHi 0coOM y cIIpa-
BaxX ITO30BHOIO IPOBAIKEHHS TOIO), sIKi 30epiraloTh CBiil Mpolecy-
aJIbHUM cTaTyc, IKU BOHU HAOYJM B Cy[di IleplIoi iHCTaHIii, i Tpu
aneJsiiiHoMy po3risiai cipaBu. KpiM Toro, SKIlo y4YacHUKHU CIIpaBU
MpUAMaIM y4acTh B anessiiiHOMY (UM KacalliiiHOMY) po3LJisiii yepe3
CBOIX MpeACTaBHUKIB (a00 pa3oM i3 HUMM), Y BCTYIHili YaCTUHI TO-
CTaHOBU Ma€ OYyTH 3a3HAYEHO TAaKOX iM’sl TIPEICTaBHUKIB.

V 3B’a3Ky 3 BuIle3a3HAYEeHUM, BOAYAETHCS 3a HOLUIBHE ITiII. «B»
m. 1 4.1 cr. 382 HIIK VYkpaiHm BUKIACTM B HACTYMNHIM peHaKilii:
«B) HaiiMeHyBaHHS (iM’sl) YY4aCHMKIB CIIpaBU Ta iX IPEACTaBHUKIB i
HaliMeHyBaHH: (iM’s1) ocobu, sKa mopaja amelisaiiiiHy ckapry». Ilo-
JIOKeHHd miamn. «B» 1. 1 4. 1 ct. 416 HI1K Ykpainu npomnoHyemMo Bu-
KJIaCTU B HACTYMHIi#l pelakilii: «B) HaiiMeHyBaHHS (iM’s1) yYaCHUKiB
CMpaBy Ta iX MpeACTaBHUKIB i HaiiMeHyBaHHS (iM’s1) 0ocoOM, sika TIO-
Jlajia KacaliiiHy cKapry».

TakoxX y BCTYIHi 4YaCTUMHiI MOCTAHOBM 3a3HA4yalOThCS HaliMeHy-
BaHHS Cyay nepiuoi iHcraHmii (y moctaHoBi BepxoBHoro Cyny — cyny
nepiioi Ta (abo) anenasuiiiHOI iHCTaHIIi), pillIeHHSI SKOro OCKapXky-
€TbCS, JAaTa yXBaJleHHs pillleHHs, Mpi3BUIIA Ta iHilianu cyadi (cym-
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JIiB); yac i Miclue Horo yxBaJeHHS, JaTa CKJIagaHHSI MOBHOIO TEK-
cTy piieHHs (y noctaHoBi BepxoBHoro Cyny — nmara yxBajieHHs Cy-
JIOBOTO PillIEHHST).

BcTtynmHa yacTMHaA IOCTAaHOBU TPAAMIIiiHO BiIAUISIETHCS Bil OIM-
COBOI CJIOBOM «BCTaHOBUB». IleplIMM CTPYKTYPHUM KOMIIOHEHTOM
OIMCOBOI YacTUHU € «IcTopisl cipaBu», B sIKiil BKa3y€EThCS:

— KOPOTKMI 3MiCT MO30BHUX BHUMOT;

— KOPOTKMI1 3MiCT pillleHHs Cyay Meplloi iHcTaHLii (a y mocTa-
HoBi BepxoBHoro Cyny — TakoX KOPOTKUM 3MiCT MOCTaHOBU CYAY
anessiiiHOl iHCTaHIIl);

— KOPOTKMI 3MICT BUMOT aIleJISILiiiHOI (KacaliiiHoi) cKapru;

«IcTopist cnpaBu» Mae cyTo iHdopMaTUBHMII XapakTep. JaHuii
CTPYKTYPHUII KOMIIOHEHT IMOCTAHOBMU [O3BOJISIE YMTAYy OTPUMATU
BpaxKeHHs PO CYTh CIIpaBM 0e3 O3HAalOMJICHHS 3 MaTepiajaMM 1€l
CIIPaBU.

HacTynHuii CTpYKTYypHUII KOMIIOHEHT OMNMCOBOiI YacTUHU MO-
craHoBu BepxoBHoro Cyny — «Ctuciauii BUKJan oOCTaBUH CIpaBH,
BCTAHOBJIEHUX CyJaMM TIOINepenHiX iHCTaHILili» (y MOCTaHOBi arme-
JISUiMHOTO Cyny JaHUi CTPYKTYPHUU KOMIOHEHT OIKMCOBOI YaCTUHU
BIICYTHili, OCKiJIbKM TIpOLIeCYaJIbHUN 3aKOH BUMara€e BKa3yBaTW Bil-
MOBiAHY iH¢OopMalio B ii MOTUBYBaJbHIM YacTuHi). BepxopHuuii Cyn
TMIOBMHEH OpPiEHTYBaTHCSI Ha OOCTAaBMHM, BCTAHOBJIEHI SIK CYJIOM Iep-
1101 iHCTaHILii, TaK i CyooM arejsuiiiHol iHCTaHIIii, 0COOJIMBO y BU-
Maakax, KoJu 0 Cyay amessliiHOol iHCTaHIIii ToJaBaancs HOBi 10-
Ka3u, SKi He JOCHiIXKYBaJIMCSI CyIOM IIeplIoi iHCTaHIIiI.

HactynHuit cTpyKTypHMIT KOMIIOHEHT OTMMCOBOI YaCTMHU — <«Ap-
TYMEHTU YYaCHUKIB cripaBu». B HbOMY BUKJIamaOTbCs BCi apryMeHTU
YYACHUKIB CIIPaBH, KOXHOMY 3 SIKMX CYI Ma€ HaaaTd OLHKY. MmeTs-
cs1 TIPO AOBOAM, 110 MICTSThCS B amleIsiLiliHil (KacaliliHii) ckap3ai Ta
Bim3uBax Ha Hei. BaxMBiCTh JaHOTO CTPYKTYPHOTO KOMITOHEHTA IO-
JISITa€ 1€ ¥ y TOMY, 1O MEXi PO3IJISITY CIIpaBU y CyIi amnesiuiiiHol
(kacauiitHoOT) iHCTaHILii BU3HAYAIOThCS AOBOAAMM arelsiiiiHoil (Ka-
camiitHoi) ckapru (4. 1 ct. 367, 4. 1 ct. 400 LIIIK Ykpainu). Tomy Ha-
BEJIeHHS B TTIOCTAHOBI apTyMEHTIB yYaCHUKIB CIIPaBU Ja€ MOXJIMBICTh
YyuTady 3pO3yMITH MEXi, B SIKMX BimOyBaBCsI alesILiMHuKA (Kacaliii-
HUit) po3risa gaHoi crpaBu. Cyn TaKoX MOXe NPUUAHSITH IO yBa-
M apryMEHTU CTOPiH, iHIIMX yYaCHMKIB CIIpaBU, iX MpPeACTaBHUKIB,
BUCJIOBJIEHI B YCHUX TMOSICHEHHSX TiJ Yac BUCTYIly B CyIOBOMY 3a-
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CiTaHHi, SIKIIO TakKi MOSICHEHHSI HUMUW HaaaBaJWCs ITiI 9ac pO3TIISAY
crpaBy B Cyai amessuiliHoi (kKacalifiHoi) iHctaHuii. HeoOxigHo yHU-
KaTu MEeXaHiuHOro MepeHeceHHs TeKCTY CKaprd 4Yd Bi3UBY Ha Hei
IO CyIOBOI MOCTAaHOBU. APryMEeHTHM YYaCHUKIB CIIpaBU ITOBUHHI BH-
KJ1agaTucs MakKCUMaJIbHO CTHCJIO Ta y3arajJbHEHO.

Buxonsguu 3 OyKBaJIbHOTO TIyMadeHHS ITiAI. «B» m. 3 4. 1 cT. 382
Ta Imiam. «a» 1. 3 4. 1 ¢T. 416 LIIIK Ykpainu cyn moBMHEH BKas3aTH BCi
0e3 BUHSTKY apryMeHTH YYaCHMKiB CIIpaBH, 110 MIiCTSITbCSI B amesi-
LilfiHiM (KacaliifHill) ckap3i Ta Big3uBaxX Ha Hel, OCKIILKA B MOTHUBY-
BaJIbHil YaCTUHI MOCTAHOBU IIOAO0 KOXHOTO 3 HMX Ma€ OyTM HalaHa
BiImoBinb (HaBemeHi MOTUBUM NPUUHATTSI a00 BiIXWJICHHS iX CYIOM).
CTOCOBHO MOCTAaHOB CY/iB amesIiifHOl Ta KacalliiiHOiI iHCTaHIIil Bid-
CYTHE TIOJIOXKEHHSI 3aKOHY, BIAIMOBIIHO A0 SKOTO Cyl MOXE HE Mpu-
WHSTH 10 yBaru apryMeHT yYacHUKa CIpaBU Ta He 3a3HayaTu MOTro
B PilIEHHI, SKIIIO apryMEHT OYEBUIHO HE BiITHOCHUTBCS IO TPEAMETA
CIopy, € SIBHO HEOOTPYHTOBAaHUM a00 HENPUUHSITHUM 3 OTJISIY Ha
3aKOHOAABCTBO UM YCTaJIeHY CYIOBY IPaKTHKY, SIK 1ie 3a3Ha4YeHO ISt
pillleHb CY/iB MepIloi iHCTaHIIii.

V miniii HU3LI CBOIX pimeHb €BPOIEHCHKUI CyI 3 MpaB JIIOOWHU,
HaroJjolIylo4d Ha HEeOOXiZHOCTI HAaJIeXXHOTO MOTHUBYBAaHHS CyJaMU
CBOIX pillleHb, BOAHOYAC 3ayBaXKyBaB, 110 O0OB’SI30K CYIiB daBaTU
OOIpYHTYBaHHS CBOIX pillleHb HE MOXE CIIpUAMATUCh SIK BUMOra Ha-
JIaBaTu JeTaJbHY BiIIOBiIb Ha KOXEH aprymMeHT. Mexi 11boro 000-
B’I3Ky MOXYTb OyTH Pi3HMMHU B 3aJIEXKHOCTI BiJl XapaKTepy pillleHHS.
KpiMm Toro, HeoOXimHO OpaTh 1O yBaru, MiX iHIIWM, Pi3HOMaHITHICTb
apryMeHTIB, SIKi CTOpOHA MOXeE IPEACTaBUTH B CYy, Ta BiAMiHHOCTI,
SKi iCHYIOTh Yy JepXaBaxX-y4yacHUISIX, 3 OTJIsIAy Ha TIOJIOKEHHS 3a-
KOHOHABCTBA, Tpadullii, OPUINYHI BUCHOBKM, BUKJIaACHHS Ta (op-
MYJIIOBaHHS pileHb. TakKuM 4YMHOM, IMUTAaHHSI, Y4 BUKOHAB CYy[ CBiil
000B’SI30K 100 MOJAHHS OOIPYHTYBaHHS, [0 BUILIABAE 3i CTATTI 6
KonBeHi11ii, MoXe OyTH BU3HAYEHO TiJIbKM Y CBITJi KOHKPETHUX 00-
craBuH crnpaBu (pimeHHs1 €CIIJ y cnipaBi «Pyic Topixa nporu Icna-
Hii» (Ruiz Torija v. Spain) Bim 9 rpyaHst 1994 poky, y cnpaBi «Cy-
oMmineH mpotn ®uHisgHmi» (Suominen v. Finland) Bim 1 mumas 2003
poky, y crnipaBi «IIpoHiHa npotu Ykpainu» (Pronina v. Ukraine) Bin
18 mumus 2006 poky Ta iH.).

3 uporo npusoay f. M. PomaHIOK BiI3Ha4yuB, 110y IMMMTaHHI MO-
TUBYBaHHS CyIOBUX pillleHb €BpOINeNCcbKUi Ccya 3 TIpaB JIOAWHU BU-
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3Hae cBOOOMY HallioHaJabHOro cymy. OmHak Taka cBoOOIa HallioHaIb-
HUX CYAiB y cdepi OLIHKYU 10Ka3iB, apryMeHTallii i MOTUBYBaHHSI Cy-
JTOBUX pillicHb HE MOBMHHA CIIPUMMATUCS SK JTO3BLI IJIs Cymy II0-
BOOUTHUCS 3 JOBOJAMM CBaBiJIbHO M Ha BJIIACHUI po3cynd Ta 0e3 Ha-
BelIeHHs BiAIMOBIZHMX MOTHUBIB BU3HAYaTH, YU 3aCAYTOBYE OYIb-SIKUM
JIOBiZl CTOPOHM KOHMJIIKTY TOro, o0 OyTH OKpeMoO IIPOKOMEHTOBa-
HYM Y CyJOBOMY pilleHHi. HaBmaku, Taka guckpelist 3000B’SI3y€ CyI
Yy KOXHi KOHKPETHIl crpaBi Haa3BUYAHO PETEIbHO MiAXOAWUTH 10
OLIIHKM BCiX 0€3 BMHSTKY J0Ka3iB i JOBOMAIB sSKpa3 IJs TOTO, II00
BU3HAYUTU 3 HUX Ti, IO OOOB’SI3KOBO ITOTPEOYIOTh OCOOJIMBOI yBa-
M Ta HaBEACHHS B PilllcHHI BiIMOBIIHMUX apTyMEHTIB «3a» UM «IIPO-
TW» X TPUUHITTS'.

BtiMm 11e He o3Havae, 110 CyAY MOBMHHI 3BaXXaTW Ha BiIBEpPTO HiK-
YeMHi apryMeHTU. AIKe SIK MKUCaB JaBHbOTPELbKUM MOET i MOMiTHY-
HUil migy XinoH, «Haiipo3yMHimoMy dinocody BaXKO BiINoOBigaTh
Ha Oe3rTy3[i IMUTaHHS».

OcTaHHIM CTPYKTYPHUM KOMIIOHEHTOM OMNMCOBOI YaCTMHM CYIO-
BOi MOCTaHOBM € «JI>Kepena mpaBa i akTW iX 3acTocyBaHHs». Heo0-
XiIHO aKIIEHTYBaTH yBary Ha TOMY, IO el CTPYKTYPHUI KOMIIOHEHT
BiIHOCHUTBCSI caMe IO OMMCOBOI YaCTMHU, a OTXE, MIEThCS IIPO HOP-
MaTHBHIi JIXepesa, 3aCTOCOBaHi CyaoM (CydaMm) HUKYECTOSIIUX iH-
CTaHIIiil Ta HaBeleHi B MOCTAHOBI JJISI TOro, 1100 O3HAWMOMUTU YM-
Taya 3 1X 3MiCTOM Ta YHUKHYTM IX LIUTYBaHHS B mopajblioMy. Biac-
HOI TMO3MIil 3 MPUBOAY MPaBO3aCTOCYBAHHS CYI, SIKMI BUHIC JaHY
MOCTAaHOBY, B 1Iill YaCTWHI IOKHU 10 HE BUCIOBIIOE. BuaineHHs wi€el
3MiCTOBHO1 YaCTUHM TIOSICHIOETHCSI THUM, IO BOHA JO3BOJUThH YHU-
KaTl Yy MOTUBYBAJIbHIN YaCTHHI CIIB «BiIIOBITHO IO», «3TiTHO 3»,
«y BIIMOBIZHOCTI HO», 3 HACTYIIHUM iHOIi BKpall BEJIMKHUM 3a 00CsI-
rOM LINTYBAaHHSAM HOPM IIpaBa, 3a SKUMU «XOBAETHCS» TMTO3ULLIS Cyay?.
IlikaBo, 1110 JaHUW CTPYKTYPHUIN KOMIIOHEHT CYIOBOI MOCTAHOBU B
Hopmax LIITK Ykpainu B3araji He rependayeHuil Ta BOYEBUIb 3a-

! Jlonogiob TomoBu BepxoBnoro Cymy Vkpainu SpocmaBa Pomanioka Ha
VII MixnaponHoMy umBigicTiaHomy ¢dopyMmi «[IpuHUMIU i TeHOEHLIi 3acTocy-
BaHHS mpuBaTHOTO npaBa €C i mocTpansgHcbKux Kpain». URL: http://www.sc-
ourt.gov.ua/clients/vsu/vsu.nsf/(print) /8168 B61 ESBIB8875C225811D0024C4D3.

2 Mamuenxo M. Cynpst BepxoBHoro Cyma pacckazaia 0 HOBOM (hopMaTe ero pe-
menuit. URL: http://sud.ua/ru/news/sud-info/114615-sudya-verkhovnogo-suda-
rasskazala-o-novom-formate-ego-resheniy (06.02.2018 poxy).
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MO3UYEHUM 3 MPAKTUKU €BPOINEUCHKUX CYAiB, MOXJIUBO, 3 PillleHb
€BpoOIIeCbKOTO Cyay 3 TpaB JIOAWHU.

V nocnigxkyBaHiii Mojeni CylToBOi MOCTAaHOBU MOTUBYBaJibHA 4Ya-
CTMHA TIpeACTaBJieHa CTPYKTYpPHUM KOMIIOHEHTOM Min Ha3Bowo «Ilo-
3unisi BepxoBHoro Cyay» (CTOCOBHO MOCTaHOB ameISLiiHUX CYy-
niB — «Ilo3ulisl anessauiitHoro cymay»). JaHuid CTpyKTYpHUM KOMIIO-
HEHT 30Cepekye B co0i BCIO iH(¢opMallilo, sKa BiAIIOBIIHO IO IpO-
LIeCyaJIbHOTO 3aKOHY MOBMHHA MiCTUTUCS B MOTUBYBaJIbHill YaCTHHI.
Y 1iii yacTWHI MOCTAaHOBYM 3a3HAYAlOTHCST BXKE BJIACHI BUCHOBKHU CYIY,
sIKi HUM 3po0OJieHi B pe3yJibTaTi amnessiiiHoro (KacaiiiiHoro) pos-
ISy CIIpaBU.

MoTuByBaibHa YacTHWHA IIOCTAHOB CY/iB alleJISILIiAHOI Ta Kacallii-
HOI iHCTaHIIil iCTOTHO BiApi3HSIETHCS, TOMY iX HEOOXiTHO PO3IISIHYTU
OKpeMO.

BuxkinanenHs «Ilo3uwii aneasiiiHOro cyay» IMOBUHHO PO3MOYM-
HaTUCsI 3 3a3HAYEHHSI BCTAHOBJICHUX CYIOM IepIIoi iHCTaHLii (Ha-
CKIJIBKM 11€ BUILIMBA€E 3 MOTUBYBAJbHOI YaCTMHM MOTO pillleHHS) Ta
HEOCIOpEeHUX OOCTaBMHU, a TaKOX OOCTaBMH, BCTAHOBJIEHUX CYIOM
aneJliitHOl iHCTaHIIii, i BU3HAYEHMX BIiOIIOBITHO OO HUX IIPaBOBIMI-
HOCHH.

ITicnst poro cyda HaBOAWTHL MOTUBHU NPUMHATTS a00 BimXWJIEHHS
KOXXHOI'O apryMeHTY, BUKJIAJACHOIO B amessliliHili cKap3i Ta BiI3uBi
Ha anejsiuiiiHy ckapry. Bci apryMeHTH yJacHUMKIB CIIpaBM, BKa3aHi Cy-
JIOM B PO3IiJTi «ApryMEeHTH YYaCHUKIB CHpaBW», TOBMHHI OTpUMAaTH
MOTHBOBaHY BifnoBinb. Cyn MOBUHEH BKa3aTH, 3 IKUMU apryMEHTaMu
CTOPiH BiH MOTOMKYETHCS i YOMY, a SIKi BiIKUAa€E 4yepe3 iX HeoOIpyH-
TOBaHiCTh. [TpUIHSTTS a00 BiIXWJIEHHS KOXHOTO apTyMEHTy CTOPOHU
Mae OyTU HaJeXHMM YMHOM MOSICHEHE CyIoM, 1100 B 0COOM, sIKa BU-
CyHyJIa lLiefi apryMeHT, He 3aJIMIIWIOCS CYMHIBiB, III0 BOHa OyJja IIO-
yyTa CyJIOM i ii Mo3ulii y crpaBi Cyl MPUIUIMB HaJIEKHY yBary.

CaMe B paMKax BiJIOBili Ha apryMeHTU YYaCHMKIB CIIpaBU CYI
aneJIsIIiiiHO1 iHCTaHIIil MOBMHEH HadaTU OLIHKY MpPaBUWJIBLHOCTI BCTa-
HOBJICHHSI CYJIOM TIEpIIIOi iHCTaHIIii 0OCTaBUH CITpaBU Ta 3aCTOCYBaH-
HSI HOPM MaTepiajbHOTO i TpoliecyaJibHOTO MpaBa. B 11boMy mossirae
IIPOSIB CYTHOCTI CYIOBOI ITOCTAHOBU SIK BiIIIOBiZi Cyay Ha CKapry, pe-
3yJIbTAT BUPILIEHHS CYJOM CMOPY MiX y4acCHMKaMM CTIIpaBu 3 IMpU-
BOJIy HAsIBHOCTi a00 BiJICYTHOCTi CyIOBOi IIOMMJIKM Ta HEOOXiTHOCTI
il BUIIpaBJICHHS.
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BoaHouac HeoOXigHO maM’siTaTU TMPO HasIBHICTh TpaBa areJisiiiii-
HOTO Cyoy BMITM 3a MEXi JOBOIB aIe/siiiHol ckapru. BimmoBimHO
oo 4.4. 4, 5 ct. 367 LUITK Ykpainu cyn anensuiiiHoi iHCTaHIIil He 00-
MEXEHMI ITOBOJAMM Ta BUMOTAMU aMeIsILiiiHOI CKapru, SIKIIO il
yac po3Misay crpaBu OyJe BCTAHOBJIEHO MOPYLIEHHS HOPM TpoLEecy-
aJIbHOIO IIpaBa, sIKi € 000B’SI3KOBOIO ITiICTABOIO IS CKacyBaHHS pi-
IIeHHS, a00 HeMpPaBWJIbHE 3aCTOCYBaHHS HOPM MarepiajJbHOTO IMpaBa.
Ko mo3a yBarow MOBOJIB aNesIiiiHOI CKapry 3aJvIluiiacs ode-
BUJHA HE3aKOHHICTh a00 HEOOIPYHTOBAHICTb PillleHHSI Cydy MeplIoi
iHCTaHII y ClpaBax OKPEMOTo MPOBaXKEHHS, CyI arnesiiiHol iH-
CTaHIIii Tepersnae crpaBy B MOBHOMY OOCs3i.

3a UX yMOB amneJIsIlLiiiHui Cyl MepeBips€e CIpaBy B MOBHOMY 00-
cs3i 1 3000B’s13aHMIA MOTMBYBAaTHM B pillleHHI BUXiJ 3a MeXi JOBO-
JIiB amesIsIiiiHOl cKapry, MPOBeAeHHS MEepPeBipKU CIIPaBU B IIOBHOMY
00cs3i (1. 15 moctanoBu Ilnenymy BepxoBHoro Cyny YkpaiHu Bifm
24.10.2008 poky Ne 12 «IIpo cynoBy MpakTUKY PO3IJIsIy LMBIIbHUX
CMpaB B ameisiliiHOMY MOPSIAKY» ).

K. B. IycapoB Ha ocHoBi aHanizy HopM LIITK Ykpainu cayiHo 3a-
YBaXXUB, 1110 MpollecyajbHE 3aKOHOJABCTBO He Mependadyae 4iTKOro
MeXaHi3My peai3allil cygoM alle/IsliiHOI iHCTaHIIii CBOTO IIpaBa Ha
BUXij 3a MeXi HOBOIIB amensuiiiHoi ckapru'. OmHaK cymoBa Mpak-
TMKa 3HAa€ IOCTaTHIO KiUJIbKICTh TaKMX BUMAAKiB. Buxim cymy amens-
LiHOT iHCTaHIIi1 3a MeXi TOBOJIB allesIliiiHOI iHCTaHIIil € MPOsSIBOM
MPUHIUITY MyOJiYHOCTI [UBUILHOTO TIpoliecy (abo sk Horo mie Ha-
3WBaIOTh B IOPUAWYHIN JTiTepaTypi — MPUHIUAIY IMyOJTiYHOCTI Ta Cy-
JIOBOTO KepiBHMIITBA? a00 MPUHIMIY CYIITiBCHKOTO KEePiBHUIITBA®),
OCKIiJIbKM TIijI Yac amneJisiliiiHOro po3rjsiay CIipaBu 3MiMCHIOETbCS 3a-
XUCT He JIMIIIE IIPUBATHUX iHTepeCiB YYaCHUKIB CIIpaBU, a U ITyOJid-
HOTO iHTepecy A0 3a0e3IMe4YeHHsI IIPaBOIIOPSIAKY, HAJIEXKHOI SIKOCTi Cy-
JIOYMHCTBA Ta MPABOCYIHOCTI CYyNOBUX PilIEHb.

JloriyHMM MpoAOBXEHHSIM BUKJIaneHHS «Ilo3ulii anessiiiHoro
Cyldy» € HaBeAeHHSI NOBOJiB, 3a SIKMUMM CYJ alejsuliiiHOi iHCTaHIil
TMOTOAVBCS a00 HE MOTOMMBCS 3 BUCHOBKAMMW CYAy TEPIIOi iHCTaHIIii.

' I'ycaposé K. B. Tleperisin cymoBUX pillieHb B anelIsAliiHOMY Ta KacalliifHOMY
ropsigkax: MmoHorpagist. Xapkis, 2010. C. 113.

2 Kypc umBinbpHOro mpotiecy: miapyuynuk / B. B. Komapos, B. A. biryH, B. B. ba-
paHkoBa Ta iH.; 3a pen. B. B. Komaposa. Xapkis, 2011. C. 195-201.

3 Bacvkosckuii E. B. Kypc rpaxmaHckoro mporecca. T. 1. CyObeKThl U 0ObEKTHI
Mpoliecca, TpoleccyalbHble OTHOIICHUST M AeiictBus. Mocksa, 1913. C. 375.
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Ile cTOoCy€eThCsT IK BHCHOBKIB IIOMO (PaKkTiB, TaK i BUCHOBKIB IIIOI0

Mpasa.

Ha 1wt ocHOBI cyn anensmiiiHoi iHCTaHIII MOBUHEH 3pOOUTH BUC-
HOBOK, Y4 OyJIM i KMM mOpylleHi, HeBU3HaHiI a00 OCIIOpeHi mpaBa,
CBOOOIM YU iHTEpecH, 3a 3aXMCTOM SIKMX 0co0a 3BEepHYyJacs 0 CYIy;
Ta 3a3HAaYMTU, SIKMX BUCHOBKIB BiH HiMIIIOB 3a pe3yjbTaTaMu pO3-
IOy anensiiHol cKapry 3 MOCWIAHHSM Ha HOPMHU TpaBa, IKUMU
KepyBaBCsl Cy aneysiiiHOl iHCTaHIIil.

OcTaTouyHMii BUCHOBOK aIleJISIiITHOIO CYAy 3a HacJigKaMHu pPO3-
IJISIAY CIIpaBy 3aJIEXKUTh BiJl HASIBHOCTI CYAOBMX MOMMJIOK B OCKap-
JKyBaHOMY pillleHHi Ta ix xapakTepy. Ha 1iif ocHOBi cyn anensiiiiHoi
iHCTaHIIil MOBUHEH BKa3aTW, YW MiJJISITA€ cKapra 3aJ0BOJIEHHIO Ta
o0paTu ofHE i3 HaJaHUX MOMYy IMOBHOBaXEHb, IepeadadyeHux cT. 374
IIITIK Ykpainu, Ta oOrpyHTYBaTM HasIBHICTb IIiICTaB MOro 3acTocCy-
BaHHS. TakKMMM TTOBHOBaXXEHHSIMM € IIpaBO CYAy alledsliiiHOi iH-
CTaHIIil:

1) 3anumuTU cymoBe pillleHHs 0e3 3MiH, a cKapry 0e3 3ad0BOJICH-
HS;

2) ckacyBaTu CyIOBe pillleHHS TOBHICTIO a00 YacTKOBO i yXBaJUTU Y
BiIMOBimHINM YaCTWHI HOBE pillleHHS a00 3MIiHUTU PillIEHHS;

3) BuU3HATU HEYMHHUM CYAOBE DillleHHSI Cymy Meplloi iHCTaHLII Mmo-
BHICTIO a00 YacTKOBO y IependauyeHux nuMm KomekcoMm BuUmagkax
i 3aKpUTHU MPOBAIKEHHS Yy CIIpaBi y BiAIIOBiIHIN YacTUHI;

4) ckacyBaTH CydOBE pillleHHS IMOBHICTIO a00 4acTKOBO i Y BiIMOBiJI-
Hili YaCTWHI 3aKpUTHU MPOBAIKEHHS Y CIIPaBi MOBHICTIO a00 4acT-
KOBO a00 3aJMILIUTU TTO30BHY 3asiBy 0€3 pO3IJsiay TMOBHIiCTIO abo
4acTKOBO;

5) ckacyBaTu CyJdOBe pillleHHS i HanpaBUTU CIIPaBy IJIsl PO3TJsLY A0
IHIIIOro Cyay IMepIoi iHCTaHIIii 3a BCTAHOBJIEHOIO ITiICYIHICTIO;

6) ckacyBaTH yxBally, 1110 IIE€PEIIKOIXAE IOAAIbIIOMY IIPOBaIXEH-
HIO y CNpaBi, i HalpaBUTU COpPaBY MU TMPOAOBXEHHS O3Sy
IO Cyday TIepIoi iHCTaHIIIl;

7) ckacyBaTH yxBajly IpO BiIKPUTTS MPOBAIXKEHHS y CIpaBi i mpu-
WHSITU TIOCTAaHOBY PO HaIpaBJIeHHS CIpaBu IJISI PO3MJISIAY 10 iH-
LIOTO CYAy TepIloi iHCTaHIii 32 BCTAHOBJIEHOIO MiACYIHICTIO.
I1eBHi cKyIamHOCTI BUKJIMKAE BiAIIOBiAb HA MUTAHHS IIPO TE, YU MAE

IIpaBoO Cy aleJIsaLiiiHOol iHCTaHIIil 3aCTOCYBaTH iHILIE TTOBHOBAXKEHHS,

HiXX Te, IPO 3aCTOCYBaHHS SIKOTO IPOCHJIa 0coba, sIKa Iojajia ame-
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JISLiHY cKapry. SIK 3a3HavaeThbes B a03. 2 1. 15 moctanoBu Ilimenymy
BepxoBnoro Cyny Ykpainm Bin 24.10.2008 poky Ne 12 «IIpo cymoBy
MIPaKTUKY PO3MISIAY LUBLIBHUX CIIPAaB B aleIAliiiHOMY HOPSIIKY», He
€ BUXOJOM 3a ME€Xi JOBOMIB amessIiiiHOI CKapru, SKIIO ocoba, sKa
rojajia cKapry, 3asiB/IsIE BUMOTY IIpO CKacyBaHHS CYIOBOIO PillIEHHS
3 HalpaBJICHHSIM CIIpaBU Ha HOBUM pO3IJISA, a Cyd amessauiiiHOl iH-
CTaHIIii yXBaJIOE HOBE pillleHHsI a00 3MiHIOE pilllecHHS YW HaBMNaKMU,
OCKiJIbKM B LIbOMY pa3i Cyl BUKOPUCTOBYE HalaHi HOMy 3aKOHOM IIO-
BHOBaxkeHHs. ToOTO BiIMOBIZHO A0 Li€i MPaBOBOI MO3UIIil Cyd ame-
JISILiMHOI iHCTaH1Ii1 BIpaBi caMOCTilTHO Ta BiIbHO 0OMpaTH, SIKe 3 Ha-
JTaHUX WOMY HIpOILeCyaJbHUM 3aKOHOM ITOBHOBaXXE€Hb O0OMpaTH, He-
3aJIeKHO BiI TOro, Impo IO IIPOCUTh 0co0a, sSKa mojaia amnessauiiiHy
ckapry. OgHak cllig mpuiiMaTu OO yBaru ToM (pakT, IO JaHE po3’-
sicHeHHsI HagaBasiocsi BepxoBHum CynoMm YKpaiHu Tomdi, KOJau OyIu
YUHHUMHU T1oJIoKeHHs 4. 1 cT. 303 LITK Ykpainu B penaxiii 3akoHy
Vkpainu Big 18.03.2004 poky, BiAMOBiZHO A0 SKUX Tif 4ac pO3IISIAY
crpaBu B ameisiliiHOMY MOPSIAKY amnesssluiiHuil cyn TepeBipsiB 3a-
KOHHICTh i OOIPYHTOBAHICTh PillleHHS CyAy MepIloi iHCTaHLii B Me-
Kax MDOBOMIIB aIleISIMiiHOI CKapri Ta BUMOT, 3asIBJICHUX Yy CYyIi IIep-
moi iHcrannii. Ha BigMiHy Bim 11boro y 4mMHHIM pegakiii 4. 1 ct. 367
HITK Ykpainu cyn anensiiiiHol iHCTaHIIil Ieperisigae CIpaBy 3a Ha-
SIBHUMHU B Hill 1 JO0JAaTKOBO MOJaHMMM JOKa3aMU Ta IepeBipsie 3a-
KOHHICTh i OOIPYHTOBAHIiCTh PillleHHS CyIy Iepluoi iHCTaHIii B Me-
>Kax JOBOJIB Ta BUMOT arejswiiiHoi ckapru. Tob6To Temep cyn ame-
JISILiHOI iHCTaHLil OOMeXeHUI He Jullle ToBoJaMM, a i BUMOTaMu
arnesyisiliiiHOl CKapru.

Ha BigMiHy Bif ITO30BHMX BMMOI, BUMOTHY aleIsIiiiiHOI (TaK caMo
SIK i KacalilfHOi) CKapri MaloTh BUKJIIOYHO IIPOILECYaIbHUI XapaKTep
Ta CTOCYIOTbCSl 3aCTOCYBaHHS CYIOM BilMOBiIHOI iHCTaHIIil TOro 4u
IHIIIOrO MOBHOBAaXXEHHSI, HATaHOTO MOMY IpollecyalbHUM 3aKOHOM 3a
HacJIigKaMu anesiliiHoro (KacalliliHOro) po3rJyisoy CITpaBu.

Tomy, HatpuKIaa, Cya aneNsIiiHOl iIHCTaHIIii HE MOXe CKacyBaTH
CYIIOBE PIllIEHHS TTOBHICTIO a00 YaCTKOBO 1 Y BiIIOBIAHIN YacTUHI 3a-
KPUTHU MPOBAIXEHHS Y CIIpaBi MOBHICTIO 200 YaCTKOBO, SIKIIO 0C00a,
sIKa ToJaJia amnessIiiiiHy cKapry, IIpocuja CKacyBaTH CyIOBE PilllICHHS
1 YXBaJIMTA HOBE PIllIEHHS IIO CYTi ITO30BHUX BHMMOT i HaBMaKu, KpiM
BUIAAKiB, KOJIU 1I€ 3yMOBJIEHE HASIBHICTIO MOPYIIEHHS CYIOM IePIIOol
IHCTaHIIil HOpM IpolieCyaJbHOIO MpaBa, sKi € 000B’SI3KOBOIO MijacTa-
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BOIO JIJISI CKAacyBaHHS pillleHHsI, a00 HeTpaBUJbHOTO 3aCTOCYBaHHS
HOPM MaTepiaJibHOro mpaBa, ab0 OYeBUAHOI HE3aKOHHOCTiI abo He-
OOI'PYHTOBAHOCTI pillleHHS CYHy IIepIoi iHCTaHIii y CIIpaBaxX OKpe-
MOTO TPOBaIKEHHS.

BoaHouac He MOXHa BBaxkaTM BMXOAOM 3a MEXi BUMOT aress-
LIHOI cKapru, HampuKiad, 3MiHY pillleHHs Cyay Ieplloi iHCTaHIIii
y BUIAJKY, KOJU ocoba, sika mojaia amneisiliiiHy ckapry, nmpocuJja
cKacyBaTH CYAOBE DillleHHS i yXBaJWTW HOBE PillleHHS MO CYTi MO-
30BHMX BHMOT i HaBNaKM, OCKIUJIbKU TaKi il BUMHSIIOTHCS aresiiiii-
HUM CyJIOM B MeXax €IMHOTO MOBHOBaXEHHS, MependadyeHoro . 2
y. 1 ct. 374 HOITK VYxpaiHu: ckacyBaTu CyaoBe PillleHHS TOBHiCTIO
a00 YaCTKOBO i YXBaJWUTH Y BiAIIOBiIHiiI YaCTHMHI HOBE pillleHHS abo
3MIiHUTHU PillIEeHHS.

Ha oco6auBy yBary 3aciayroBylOTh IIOCTAaHOBM alleJISILIiAHOIO Cyy,
SIKMMU CYJIl aleJIsliiAHOl iHCTaHIIil CKaCOBY€E PillleHHSI Cyay IepIloi
IHCTaHIIil i YXBaJlO€E HOBE PIllIEHHs a00 3MIiHIOE PIillIEHHS.

B. B. KomapoB Tta K. B. IycapoB 3a3Ha4aroTh, 110 HOBUM pillleHHS
Cyly amessiliiiHO1 iHCTaHIIil OyJe B TaKOMY BUIIa[Ky, KOJU B amesi-
LiiHOMY Mepersisifi pillieHHs Oyne BUSIBJIEHO TaKi MOPYILIEHHS HOPM
MaTepiaIbHOTO i MpolieCyaJlbHOIO IIpaBa, SIKi BIUIMBAIOTh HA T'OJIOB-
HUI1 BUCHOBOK CYJy MEpPUIOI iHCTaHLii Mpo TMpaBa Ta 000B’SI3KU OCi0,
sIKi OepyTh y4acTh Yy CIIpaBi.

3MiHa pillleHHs Cydy Neplioi iHCTaHIil BinOyBa€ThCs Yy BUITagKax
3MiHM OyJIb-sIKOi MOro 4yacTMHM 0e3 3MiHM cyTi pileHHs'.

Binnosigno g0 4. 1 cr. 376 LIIIK migcTtaBamu i cKacyBaHHS pi-
LIeHHsI Cyay Teplloi iHCTaHIii i yXBaJleHHSI HOBOTO pillleHHsI abo
3MiHU PillIeHHS €:

1) HemoBHe 3’sICyBaHHS OOCTaBUH, IO MalOTh 3HAYEHHS IS
CTIpaBy;

2) HedOBEIEHICTh OOCTaBUH, 1[0 MalOThb 3HAYEHHS IJISI CIIpaBH,
SKi cyd mepiioi iHCTaHIlii BU3HAB BCTAHOBJICHUMU;

3) HeBiAMOBIIHICTh BUCHOBKIB, BUKJIAICHUX Y PillleHHi Cyay Tep-
1101 iHCTaHIIii, 00CTaBMHAM CIIPaBHU;

4) mopyllleHHS HOPM TpollecyalbHOTo MpaBa ad0 HemnpaBUJIbHE
3aCTOCYBaHHSI HOPM MaTepialbHOTrO TpaBa.

! Komapoe B. B., I'ycapos K. B. IloBHOBaXX€HHSI Cy[iB aIleJISIUiAHI Ta KacaliiiHOl
iHcTaHuii // Teopis Ta mpakTHKa Cya0OBOI MisJIbHOCTI: HayK.-MIpakT. rocio. Kuis,
2007. C. 141.
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HenpaBuJibHUM 3aCTOCYBaHHSIM HOPM MaTepiaJlbHOTO TpaBa BBa-
JKAETHCS: HETpaBUJIbHE TAyMauyeHHS 3aKOHY, ab0 3aCTOCyBaHHS 3a-
KOHY, KU He Miajsrae 3acTOCyBaHHIO, a00 HE3aCTOCYBaHHS 3aKOHY,
SIKWM MiajisiraB 3aCTOCYBaHHIO.

IMopylieHHsS HOpPM MPoLECYyaJbHOIO IIpaBa MoXe OYTU ITiICTaBOIO
JIJIsI cKacyBaHHS a00 3MiHM pillleHHsI, SIKIIO 1€ ITOPYIIEHHS Mpu3Be-
JIO 10 HEMPaBWILHOTO BUPIIIEHHSI CITPaBM.

[TopylreHHsST HOPM MPOLIECYaAILHOTO TIpaBa € 00OB’SI3KOBOIO ITiJI-
CTaBOIO TSI CKACyBaHHSI CYy[IOBOTO PilllEHHSI CYyAy MepIoi iHCTaHILil
Ta yXBaJIeHHSI HOBOTO CYIOBOTO pPillleHHSI, SIKIIO:

1) cripaBy pO3IJISIHYTO HEMOBHOBaXXHUM CKJIAIOM CYIY;

2) B yXBajIeHHI CyJIOBOTO pilllecHHSI OpaB y4acTb CyIIs, SIKOMY
OyJ10 3asBJIEHO BilBil, i MiACTaBU MOTO BiIBOAY BU3HAHO CYIOM arie-
JISILAHOI iHCTaHIIii OOIPYHTOBAHUMU;

3) cripaBy (IMTaHHS) PO3TJISHYTO CYIOM 3a BiICyTHOCTiI OyIb-SIKO-
ro YYaCHUKa CIpaBU, HE MOBIZOMJIEHOTO HaJleXKkHUM YMHOM TIpO JaTYy,
yac i Micie 3acimaHHs cyay (y pasi SKIIO Take MOBiTOMJIEHHSI € 000-
B’SI3KOBUM), SIKIIIO TaKWi y4aCHUK CIIpaBU OOIPYHTOBYE CBOIO arie-
JISILiMHY cKapry Takolo MilcTaBolo;

4) cyn MpuUiHSAB CyAOBE pillleHHS MpO IpaBa, CBOOOIM, iHTepecH
Ta (ab0) 000B’sI3KM 0cCi0, 110 He OyaM 3aJdydeHi J0 ydacTi y CIpaBi;

5) cymoBe pillleHHSI He MiAnMcaHo Oyab-KUM i3 CynaiB abo Tmij-
MUCaHO He TUMU CYNISIMU, SIKi 3a3HAYeHi y pillleHHi;

6) cymoBe pillleHHs yXBaJeHO CYIISIMH, sIKi He BXOAWIM IO CKJIa-
Iy KOJIEeTii, 110 po3misaana CIpaBy;

7) cyn pO3TJSIHYB B TIOPSIIKY CIIPOIIEHOIO ITO30BHOTO MTPOBAIKEH -
HSI CHpaBy, IO IMMimjisiraia po3misiay 3a MpaBujiaMu 3arajibHOTO TO-
30BHOTO TMPOBAIKEHHS.

3MiHa CygoBOro pillleHHS MOXeE IIOJIIraTu B JOIOBHEHHI ab0 3Mi-
Hi loro MOTMBYBaJIbHOI Ta (a00) PE30JIOTUBHOI YaCTHUH.

[oBoJli 1IiKaBUM € NMUTaHHS MPO 3HAYEHHS MOPYIIEHb CyI0M Iep-
101 iIHCTaHIIi1 HOPM IPOIECYaTbHOTIO TIpaBa SIK MiACTaBU CKAaCyBaHHS
pillleHHs Cyay TepIIoi iHCTaHIIii Ta yXBaJ€HHS HOBOTO DPilllEHHS Y
cnpaBi abo 3MiHU pillleHHS.

BimmosinHo mo 4. 2 ct. 376 LIIIK mopymreHHS HOPM TIpoIlecyahb-
HOTO IIpaBa MOXYThb OyTH ITiICTaBOIO IS CKacyBaHHS a00 3MiHU pi-
IIEHHS, KO 1€ MOPYIIEHHS MPU3BEJO 10 HENPaBUIbLHOTO BUDIi-
IIEHHS CIpaBH.
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He moxe Oyt ckacoBaHe MpaBUJIbHE TIO CYTi i CIpaBeJIUBE pi-
IIEHHS Cyay 3 OAHMX Juile (OpMabHUX MipKyBaHb. TaKUM YMHOM,
HaBiTh y BUITAIKY HASBHOCTI 3HAYHUX MOPYIIEHBb IPOIECYaTbHOTO
3aKOHY (BiIKPUTTS IIPOBAIXKEHHS Y CIIpaBi 3a IT030BHOIO 3asIBOIO, SIKa
3a (popmoro Ta 3MmicToM He BimmoBigae Bumoram IIIIK, mpuiiHITTS
CyIOM [I0Ka3iB, 3yCTPiYHOTO II030BY a00 IMO30BY TPETHOi OCOOMU ITic-
JISl 3aKiHYEHHST BCTAHOBJIEHOT'O 3aKOHOM CTPOKY iX MOJaHHS TOIIO),
SIKIIIO TaKi MOPYIIeHHSI He MPU3BEIN 10 HEeMPaBWJIBHOTO BUPILIEHHS
CMpaBy, BOHM HE MOXYTb OyTU TiJCTaBOIO JIJII CKACYBaHHS pillleHHS
Cyay TepuIoi iHCTaHILi.

Ak Bkazye Ilnenym BepxoBHoro Cynmy Vkpainu B 1. 19 mocraHo-
BU Bim 24.10.2008 poky Ne 12 «IIpo cymoBy NpaKTUKY PO3IISAY L-
BiJIbHMX CIIpaB B alleJISILiiiHOMY MHOPSIAKY», ¥ pa3i CKacyBaHHS pi-
IIEHHS CYIy V 3B’I3Ky 3 MOPYIIEHHSM HOPM IIpOLIeCYaIbHOTO TMpa-
Ba aneasaUiifHU cyl MOBUHEH 3a3HAYUTU MPUYMHHUI 3B’SI30K MixX
MOPYIIEHHSIM HOPMU MPOLieCyaJbHOTO MpaBa Ta MPUNHSITTSIM Herpa-
BWJIBLHOTO DillIEHHS.

B nporunexxHoMy BUNAAKY CyA amnessiiiHOIl iHCTaHLii 3MyILIeHUI
OyB OM CKacOBYBaTH pillleHHsS Cydy MEpIIOi iHCTAHIII Ta yXBaJlOBaTU
IIEeHTUYHE PillIeHHS 110 CYTi CIIOpy, 110 Oy1o 6 mpossBoM 3aiiBoro ¢op-
Maji3My 3 Koro 60oky. Mix TuM maHuil (akT He 1030aBJsIe amess-
LIIAHWIA cya TpaBa BiJipearyBaTu Ha MOPYILIEHHS MPOleCyaIbHOro 3a-
KOHY, SIKMX TIPUIIYCTUBCS CYJ TIeplloi iHCTaHIIil, OKPEMOIO YXBaJolo.

Bce Bullle3a3HaueHe HE CTOCYEThCS BUIMAAKIB MOPYIIEHb TPOLIE-
CyaJIbHOTO 3aKOHY, nepenbayenux 4. 3 ct. 376 LIITK. JaHi o6¢cTaBuHI
€ 0e3yMOBHOIO TIiJICTABOIO ISl CKAaCyBaHHs PillIeHHS Cyay He3allex-
HO BiJl TOr0, Y4 BIUIMHYJIM BOHU Ha MPaBWIbHICTb BUPILIEHHS CIipa-
BU, OCKUIBKM HIOETHCS IIPO BUXiO CyOOM a00 CydIero 3a MeXi CBO-
iX MOBHOBaXeHb, IO € MPSMUM TMOPYILIEHHIM 4. 2 cT. 6 Koncruryii
Vkpainm.

Bxkasani momoxennsa LIITK kopecnoHayoTs 3 HOpMaMH 1I. 1 cT. 6
KoHBeHIIi1 po 3aXUCT MpaB JIOIUHA Ta OCHOBOIIOJOXHMX CBOOOI
1950 poky LIOAO TMpaBa KOXKHOTO MPU BUPIIIEHHI CITOPY LIOAO MOro
LIMBIIBHUX MpaB Ta O0OB’SI3KiB Ha CHpaBeIIMBUI i TMyOTiYHUI PO3-
[JIsSiA IOTO CIpaBU YIPOJOBX PO3YMHOTO CTPOKY He3ajlexXHUM i 0e3-
CTOPOHHIM CyIOM, BCTAaHOBJICHUM 3aKOHOM.

Ax 3asnavamTh B. B. KomapoB Tta H. IO. Cakapa, BpaxoByoouu
MPaKTUKy €BPOIEChKOro Cyay 3 MpaB JIOAMHU, Cyl Oyne BBasKaTHCS
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BCTAHOBJICHUM 3aKOHOM JIMIIIE 3a YMOBH, 110 BiH YTBOPEHUU Oe3moce-
PEIHBO Ha TIiJCTaBi 3aKOHY, i€ B MeXaX CBOEI MpeIMeTHOI, (hyHKIIio-
HaJIbHOI Ta TEPUTOPiaTbHOI IOPUCINKIII i Y 3aKOHHOMY CKJIafi cymy'.

AHaJ3yloun Taky IIiICTaBy CKAacyBaHHS pillIEHHS Cydy IIepInoi
IHCTaHIIil, SIK y4acTh B YXBaJIeHHi pillleHHs CYyIMi, sSIKOMy OyJo 3a-
SIBJICHO BiABil Ha IiacTaBi 0OCTaBMH, 10 BUKJIMKAJIMU CYMHIB y He-
yIIepeIKEHOCTI CYIMi, i 3asiBy PO MOro BiJBiJA BU3HAHO CYIOM are-
JISIIMHOT iHCTaHIIi1 OOIPYHTOBAHOIO, HEOOXiTHO 3BEPHYTHCH IO TO-
JoxeHb cT. 36 LITTK.

BinmoBigHO m0 mpuUIMCiB BKa3aHOI CTaTTi CyOAs HE MOXKE PO3-
[JISIAaTU CHpaBy i Migjsirae BiaBomy (CaMOBiIBOMY), SIKIIIO:

1) BiH € uyjneHOM ciM’i ab0 OJM3BKUM poauyeM (YOJIOBIK, OpY-
JKMHa, 0aTbKO, MaTH, BiTYUMM, Madyyxa, CUH, JOYKa, MAaCUHOK, Mai-
yepka, Opat, cectpa, aim, 6aba, BHyK, BHy4YKa, YCMHOBJIIOBAY Y1 YCU-
HOBJICHMI, OMIKyH YM IIKJYBAJIbHUK, WieH ciM’1 a00 OJIM3BKUI poO-
VY IMX 0Ci0) cTopoHU abo iHIIMX YYaCHUKIB CYAOBOTO IMpoliecy, adbo
0ci0, gKi HamaBaJiM CTOPOHiI a00 IHIIWM y4YacHWKaM CIIpaBU MpaB-
HUYY JIOTIOMOTY y Lili cripaBi, a00 iHIIOTO CyIAdi, SIKUI BXOAUTH 1O
CKJIaay Cymy, 1110 PO3IJIsa€ UM pO3IJsiaaB CIpaBy;

2) BiH OpaB y4acTb y CIIpaBi SIK CBiIOK, €KCIIEPT, CIIELiaJicT, me-
pekjanay, MpeACcTaBHUK, alBOKAT, CEKpeTap CYJOBOTO 3acimaHHs abo
HallaBaB CTOPOHI YW iHIIUM YYaCHUKaM CIIpaBU MPaBHUYY JOMOMOTY
B Wil 4yM iHIIIN cripaBi;

3) BiH OpsIMO YU MOOIYHO 3aiHTepeCOBaHUI Y pe3yabTaTi pO3IIsiay
CMpaBy;

4) Oyn0 TIOpYUIEHO TOPSAOK BU3HAUEHHS CYIAi JJIST PO3TIISAY
CTpaBy;

5) € iHmi oOcTaBMHM, 110 BUKJIMKAIOTh CYMHIB Y HEyHepeIKeHO-
CTi a00 00’€KTUBHOCTI CYIIi.

Ho ckiany cyay He MOXYTb BXOIUTU OCOOM, SIKi € WieHaMHu CiM’1,
poaryaMy MiX COOOI0 YM pOAMYAMU ITOAPYKIKS.

Hesrona cTopoHu 3 mpolieCyaJbHUMHM PIllICHHSIMU CYJIi, PilllICHHS
abo okpeMa AyMKa CyIIi B iHIIMX CIpaBaxX, BHUCJOBJeHA MyOJiYHO
JlyMKa CyIJi 1100 TOTO YM iHILOTO IOPUAUYHOTO MUTAHHS HE MO-
XKyTb OyTH IIiICTaBOIO IS BiIBOLY.

! [Ipobaemu Teopii Ta NPaKTUKMA LMBLIBHOIO CYIOYMHCTBA: MOHOrpadis /
B. B. Komapos, B. I. Teptuinikos, B. B. bapankosa T1a iH.; 3a 3ar. pea. B. B. Ko-
MapoBa. XapkiB, 2008. C. 175.
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HeoOxigHo Takox mpuiimMaTd A0 yBaru moJjioxeHHs ct. 37 LIITK
PO HEMOXKJIMBICTb MOBTOPHOI YYacTi cyaai B po3risiai cnpaBu. [Tpu
IIbOMY IO TIOJOXeHb 1.2 4.3 ct. 376 LIIK Bapro 6ymo 6 BHecTH
3MiHM Ta 3a3Ha4uTH, 1o nopyueHHs Bumor cT. 37 LIIK e 6e3ymoB-
HOIO ITiICTAaBOIO IJISI CKACyBaHHS CYIOBOTO PillleHHSI He3aJexKHO Bif
TOro, YN 3asIBJISIBCS CYIUIi BiIBiA 3 IIi€l MiACTaBU y4acHUKaMM CIIpa-
Bu. Crattg 37 MicTUTh NpsIMy 3a00pOHY MOBTOPHOI y4JacTi cymui B
PO3IJISIAI CIpaBH, 1i TIOJOXEHHSI HE HOCSTh OLIIHOYHOTO XapakTepy, a
iX 3acTOCyBaHHSI He 3aJIeXXUTh Binm poscyny cyay. [lopyleHHs cyanero
Mmix yac posrisiay cnpaBu nonoxeHb cT. 37 LTTK cBiguuTh nmpo Bu-
Xim cymmi 3a MeXi CBOIX ITOBHOBaxkK€Hb, a MOro pillleHHsSI pOOUTH He-
MPaBOCYAHUM, TOMY Take pillleHHS HE MOXe OyTW 3aJlillieHe B CUJIi
CyIIOM amessILiiiHOI iHCTaHIIi.

TakoxX iCTOTHUM MOPYLIEHHSIM TMPOILECYATbHOTO 3aKOHY, 10 €
0e3yMOBHOIO ITiJICTaBOIO IJISI CKACyBaHHS alle/sLiiHUM CYIOM pi-
IIEHHS Cyay MepInoi iHCTaHIlil, € yXBaJEHHS YW MiAMWCAHHS TMO-
CTAaHOBU HE TUM CYHIEI0, SKWI pO3TisgaaB crhpaBy. JlaHa TmincTaBa €
JIOCTaTHBO 3PO3YMiJIOI0 Ta TaKO0, III0 HE MOTpedy€e NOAaTKOBUX PO-
3’CHEHb. 3BMYaAlfHO, IO Taki Ail CyIAi cymepeyaTb MPUHIUITY O€3-
MOCEPEAHOCTI CYyAOBOTO PO3IJISAAY, a NTOKYMEHT, YXBaJleHUN 4u TiJ-
MUMCAaHUN He TUM Cy[lelo, IKM po3IisigaB CIpaBy, He BilMoBigae 3a
¢dopMOI0 Or0 yXxBajieHHS BCTAHOBJIEHUM MpPOLECYaTbHUM 3aKOHOM
BUMOTaM JI0 CYJIOBOTO PillIEHHS.

OO6cTaBuHM, BKa3aHi B 4. 3 cT. 376 LITIK, MOXyTh CITyryBaTH IIif-
CTaBOIO IS CKACyBaHHS DIllIEHHSI CyIOM amNessLiliHOl iHCTaHLil He-
3aJIEXKHO Bil TOTO, UM TOCUIaJlacsl Ha 110 O0CTaBUHY oco0a, sika To-
Iama anejsuiiHy ckapry. BigmosigHo mo m. 15 mocranoBu Ilnenymy
BepxosHoro Cymy Ykpainm Bin 24.10.2008 poky Ne 12 «I1po cymoBy
MPaKTUKY PO3IJIsay LIMBIIBHUX CIPaB B anesliiHOMY MOPSAKY» CyI
aneJssIiiiHOI IHCTaHIIil IpKY MepeBiplli 3aKOHHOCTI 1 00IpyHTOBAaHOCTI
pillIeHHS Cyay MeplIoi iHCTaHIII MOXe BUWMTH 3a MEXi JOBOMIIB ame-
JISILIMHOI CKapry JMiIe B pa3i, SIKIIO Oyae BCTAHOBJIEHO HENpaBUIIb-
He 3aCTOCYBaHHSI HOPM MaTtepiajlbHOTO IMpaBa abo MOpYIIeHHSI HOPM
MpoliecyaJbHOrO MpaBa, sike € 000B’SI3KOBOIO MiACTaBOIO JJIs CKa-
CyBaHHS pillleHHs. 3a [IMX YMOB amejsLiiHui cya mepeBipsie cripa-
BY B OBHOMY 00C$I3i i1 3000B’sI3aHUII MOTUBYBAaTH B PIIlIEHHI BUXiJ
3a MeXi JOBOMIIB aIle/IALiifHOI CKapru, IPOBeNIeHHs IepeBipKU crpa-
BU B IIOBHOMY OOCSI3I.
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IlikaBo, 1110 Ha BiIMiHY Bill HOPM IPOLIECYyaJbHOIO MpaBa 3aKOH He
BKa3y€e Ti HOPMU MaTepiajibHOTO IpaBa, MOPYILIEHHS SIKUX € 6e3yMOB-
HOIO TIiJICTaBOIO JUISl CKAaCyBaHHS DillIeHHS Ta Ja€ IMpaBo Cydy amensi-
LIAHOI iHCTAaHIIiI BUMTH 3a MeXi JOBOIIB amessiiiiHol ckapru. Tomy
HeOOXiIHO BUXOIUTH 3 3arajibHoi HopMmu 4. 2 cT. 376 LITTK mpo e, 1110
HEINpaBUJbHUM 3aCTOCYBAaHHSIM HOPM MarTepiajibHOTO MpaBa BBaXa-
€TbCS: HEMPAaBUJIbHE TIIYMAaYEHHS 3aKOHY, a00 3aCTOCYBaHHS 3aKOHY,
SIKUI He MIIsiTa€ 3aCTOCYBaHHIO, a00 HE3aCTOCYBaHHsS 3aKOHY, SIKUi
MiajsiraB 3acTocyBaHHI0. HempaBuiibHE 3aCTOCYBaHHSI CYIOM TE€pIIOi
iHCTaHIIii HOPM MaTepiaJbHOro MpaBa MOXHa BBaXaTu 0e3yMOBHOIO
MiCTaBOIO JIJII CKAaCyBaHHS PillleHHS, SIKIIO BOHO TMPU3BEJIO N0 He-
MPaBWJIBHUX BUCHOBKIB MO cyTi cripaBu. [Ipu oMy cyn anensiiiAHol
IHCTaHIIii He BIIPaBi BUXOIWUTH 3a MEXi IOBOIIB aIlesLiiiHOI cKapru,
SIKIIIO HEMTPaBWJIbHE 3aCTOCYBaHHS CYIIOM I€pIIOi iHCTaHIIil HOpM Ma-
TEpiaJIbHOTO MpaBa MPU3BEJIO JIUIIE 10 3MiHU PillIEHHS.

Takym 4yrHOM, Cyn amesiiAHOI iHCTaHIlll YXBaJIlO€E HOBE pIllIeH-
HS B TAKOMY BUTIAAKY, KOJU TMPU anejsiliiHoMYy TMeperisiai pillleHHs
Oyle BMSIBJIEHO TaKi MOpPYIIEHHS HOPM MaTepiajJbHOro abo mpoiie-
CyaJIbHOTO TIpaBa, SIKi BIJIMBAlOTh Ha TOJJOBHMI BUCHOBOK Cydy IpO
ImpaBa Ta OOOB’SI3KM YYACHUKIB CIIpaBH, a TaKOX ITOPYILICHHS HOPM
IpoliecyajJbHOro IpaBa, SIKi € 0€3yMOBHOIO ITiICTABOIO IJISI CKacy-
BaHHS pillleHHS CYAy MeplIoi iHCTaHIIii.

AnenauiiHui cyn yXBaJIlO€ PilliIeHHSI MpoO 3MiHY pillleHHST Cydy
MepiIoi iHCTaHIlii Y BUITAAKY, SKIIO MOMUWJIKHA Y HEMPaBUIbHO TIPU-
WHSITOMY pilllEHHI MOXJIMBO YCYHYTH O€3 WOro ckacyBaHHSI, HE 3Mi-
HIOIOUM CYTh PIllIEeHHSI, i BOHU CTOCYIOThCS OKPEeMHUX MOro 4aCTHH,
30Kpema y pasi BUITpaBJIeHHS TMTOMWIOK CyIy TepIloi iHCTaHLIil 111010
pO3Mipy CyMH, IO Ti[JISTa€ CTITHEHHIO, PO3MOALTY CYIOBUX BUTpAT
ToIIO. SIKIO MOMMJIKM y TaKOMY PillleHHI CTOCYIOThCS (DaKTMYHOI
CTOPOHU CIIPaBM YU IPABOBOTO OOIPYHTYBAHHS PIllIEHHS, TO iX YCy-
HEeHHsI HeoOXiJHO BBaXKaTH TaKOX 3MiHOIO PillIeHHS, TOMY arlejsiiii-
HUI Ccyl He MOBMHEH YCYBaTM TaKi MOMWJIKHU YXBaJOO i3 3a3HAYCH-
HSIM TIpO 3aJIMIIEHHS pillleHHsI 0e3 3MiH 3 MOro yTOYHEeHHSIM YU J10-
TMOBHEHHSIM.

MaKTUIHO TIpU 3MiHi PillleHHs TOJIOBHUI BUCHOBOK CYIy 3aJIWIIa-
€TbCSl HE3BMiIHHUM — TIPO 3a/I0BOJIEHHS TTO30BHUX BUMOT YU BiIMOBY
B II030Bi. 3MIHIOETbCS JIMIIe MOTUBALLiS PillleHHSI ab0 3MiCT MpaB Ta
000B’SI3KiB CTOPiH, SIKi BUILIMBaIOTh 3 TAaKOIO BHMCHOBKY CYY.
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OcoOJMBICT MOTUBYBaJIbHOI 4YacTMHM MOCTaHOB BepxoBHOro
Cyny (CTpyKTypHOTO ejieMeHTa Itim Ha3Bow «Ilo3umis BepxoBHoro
Cyny») € Te, WO T 9ac PO3IJISAY CIpaBX B KacalliitHOMY MOPSIIKY
Cyl mepeBipsie B MexXax KacalliifHOI CKapru MpaBWIbHICTb 3aCTOCY-
BaHHS CyJOM Tepiluoi abo ameisguiiiHOl iHCTaHIlii HOpM MaTepiab-
HOTO UM IPOIeCyaJbHOIO IpaBa i He MOXe BCTaHOBJIOBAaTU abo (Ta)
BBaXXaTW IOBEACHUMM OOCTaBMHM, 110 He OyJIM BCTAaHOBJIEHi B pi-
IIEHHI YM BiIKWMHYTI HUM, BUPIilTyBaTWM MUTAHHS PO ITOCTOBIPHICTb
ab0 HEJOCTOBIPHICTb TOrO UM iHIIOTO AOKa3y, MpO MepeBary OJHMUX
nmokasiB Hap iHmmMu (4. 1 cr. 400 LITK VYkpainm).

Buknanenns «Ilo3uiii BepxoBHoro Cymy» NOYMHAETHCS 3 MOTH-
BiB IpUIHATTS a00 BiIXWJIEHHS KOXHOI'O apTyMEHTY, BUKJIAIeHOIO B
KacalliliHili cKap3i Ta BiI3uBi Ha KacalliliHy cKapry.

ITo36aBneHuii mpaBa BTpydyaTucCsl y NUTaHHS (akTy, BepxoBHMIA
Cyn 3MylIeHU# BUXOJMTU 3 THUX OOCTaBMH, SIKi OyJIM BCTaHOBJIEHI
cylaMu TionepeAHiX iHcTaHlii. 3 orjisiAy Ha OifbIl XXOPCTKi MeXi
KacaliifHOTO poO3MJIsSiAy CIpaBU TMOPIBHSIHO 3 amessauiifHuM, Cya Ka-
calliiiHO1 iHCTaHLil He MpUiAMa€e MO yBaru IOBOAU CTOPiH, B SIKMX
MMiTHIMAETHCA IMMMTAHHS PO IEPEOLiHKY M0Ka3iB (KpiM IMMTAaHHS PO
iX DOIIyCTMMICTh) a00 OLIIHKY J0Ka3iB, SIKi HE PO3INISIOANIMCS Cylda-
MU IIOIEepeAHiX iHCTaHIill, BCTAHOBJIEHHS HOBMX OOCTaBUH CIIpa-
BU a00 iHIIMX MHUTaHb (aKTYy, SIKi CyA KacaliliHOi iHCTaHIIii He yIlo-
BHOBaxXeHUM po3rasaatu. [TogiOHi aprymMmeHTH cyd KacaliiiHoi iH-
CTaHLii Bigxuise 3 MocuWJaHHAM Ha HopMy 4. 1 cT. 400 LITTK VYxpa-
inu. Tak, Hanpukian, KoJerisg cynniB Ilepinoi cygoBoi mamatu Ka-
caliiiHoro 1uBiibHOTO cyny BepxoBHoro Cyny y cBOiili MOCTaHOBI Bif
16 ciung 2018 poky y cmpaBi Ne 161/5571/16-11 3a3Haumia, 1o Ha-
BeICHI y KacalliliHiiA cKap3i JOBOAM 3BOAATHCS OO HE3TOOM i3 BHUC-
HOBKaMM ameysILifiHOro cyly LIONO YCTAHOBJIEHHS (haKTUYHUX 00-
CTaBUH CIIpaBU, MIiCTITh ITOCWJIAHHS Ha IMOKa3aHHS CBiIKiB, a Ta-
KOX CTOCYIOThCS iHIIMX JOKa3iB, IO MICTSThCS B MaTepiajiaXx crpa-
BM, LIOJO0 OOCTaBMH, gKi Maiu Micie 6 mororo 2016 poky. Ilpore wi
JIOBOAM OYyJIU MpeaMEeTOM JOCIIIKEHHS # OLIHKM CyIOM amlessLiiiHO1
iHCTaHIii, SIKWI iX OOTPYHTOBAHO CIPOCTYBaB, MOCJABIIMChH Ha Bill-
noBimHi moxa3u. BkazaHi moBoam He MalOTh ITACTaB IJISI BUCHOBKY
PO HEMpaBUJIbHE 3aCTOCYBAaHHS CYIOM HOPM MaTepiaJbHOIrO IpaBa
Yy MOPYILIEHHS HOPM IIpOlleCyajlbHOTO IIpaBa IpU HMOT0 YXBaJleHHI,
a 3BOASATHCS IO TMEPEOLiHKM JTOoKa3iB, 10 BiIMOBIZHO 1O BUMOTI CTaT-
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Ti 400 LITK YkpaiHu BUXOOUTH 3a MeXi pO3IJIsIAy CIpaBU CYIOM Ka-
caliiHol iHcTraHuii'.

Sxio B KacamiiHil cKap3i IIOBTOPIOIOTHCSI apTyMEHTH, SIKi BXe
HaJgaBaJMCs OO0 CyOy allesaliiiHol iHCTaHIil Ta Ha SKi cyd amess-
LiHOI IHCTaHLIil HagaB BUYEPIIHY BiAIOBiAb Y CBOIll IIOCTAaHOBI, i
Cyll KacalliiiHOi iHCTaHILi 3 TakKol TMO3UIIE€I0 MOTOIXYETbCS, BBa-
JKAaeEMO MOCTaTHIM, 1100 CyAd KacalliifHO1 iHCTaHIIii MPOCTO 3a3HAaYMB
Mpo 1lie Y CBOill MMocTaHOBi. SIK 1Lie 3p0o0JieHO, HampuKJIad, y MocTa-
HOBI Kouerii cyaniB pyroi cynoBoi majatu KacaitiifHOro muBijibHO-
ro cyny BepxoBHoro Cyny Ykpainu Bing 4 ciuns 2018 poky y cmpa-
Bi No 748/2548/15-11, ne 3a3Havaethcs: «Illomno moBomiB KacalliitHOi
CcKapru B YaCTWHi BiIMOBM y 3aIOBOJIEHHI MO30BHUX BUMOT TpPO BU-
riaty npemii 1o 8-ro bepesns 3a 2014—2015 poku, TO BOHU BXe
OyJM MpeaMeTOM HEOIHOPA30BOro Meperisiay CydaMu MONepeaHiX iH-
CTaHlIil, IM HaJaHO HaJIeXXHY IMPaBOBY OLIiHKY, BUCHOBKM CYHiB B IIiit
YaCTWHI BilTOBITAlOTh BCTAHOBJIEHWM Y CIIpaBi 0GCTaBUHaAM»Z.

[Ticast mbOro Cyn KacaliifHOi iHCTaHIil MOBWHEH HAaBECTHU BJIACHi
BUCHOBKU 3a pe3yJibTaTaMU PO3TJIsiay KacalliiHO1 CKapru 3 MOCHJIaH-
HSIM Ha HOpMU MpaBa, SKUMU KepyBaBcd cyn. Cyn MOBUHEH KOH-
CTaTyBaTU IIpO IIOBHE a00 YaCTKOBE 3al0BOJICHHS KacalliiiHOI cKap-
ru (abo 3anuileHHs ii 0e3 3aJ0BOJIEHHS), 0OpaBIIM MOBHOBAXKEHHS,
HajaHe oMy mpolieCyaJbHUM 3aKOHOM, siIk€ HEOOXiTHO 3acTOCyBaTH
B IaHOMY BUTMAJKY, Ta HaBiBIIA OOIPYHTYBaHHS MOTO 3aCTOCYBaHHS.
[luTaHHA Mpo BUXiA CyAy KacallilfHOI iHCTaHIIil 3a MeXi JOBOIiB Ta
BUMOT KacallilHO1 CKapru BUPILIYEThCS 32 TUM CaMUM ITPUHLIUIIOM,
IO ¥ y BUMAAKY ameisiliiiHOro po3IJisiay CIpaBU.

Sximo cyn kacamiiiHOI iHCTaHIIiI BOAYa€ ITiICTaBU IJisI IIOBHOTO
a00 YaCcTKOBOTO CKAaCyBaHHS pillleHb i Iepemadi CIpaBU MOBHICTIO
a00 YaCTKOBO HAa HOBUIA pO3IJISiN, Y MOCTAHOBI MalOTh OyTHU 3a3Haue-
Hi Iii, 110 iX ITOBMHHI BUKOHATHU CYJ Ilepiioi Ta (abdo) ameisiiiiHol
IHCTaHIIi}.

Tak, Hampukiaa, cBo€ mocrtaHoBoto Big 18 ciuns 2018 poky
BepxoBHuii Cyn ckacyBaB pillleHHSI CYAiB MOMEpeaHiX iHCTaHLil y

! ITocmanosa xonerii cynni Ilepiroi cymoBoi majatn KacauiiiHoro umBiibHO-
ro cyny BepxoBHoro Cyny Bin 16 ciuns 2018 poky y crpasi Ne 161/5571/16-11.
URL: http://www.reyestr.court.gov.ua/Review/71639590.

2 [locmanosa xonerii cynniB dpyrol cymoBoi namatu KacamiifHOro muBiIbHOTO
cyny BepxosHoro Cyny Bin 4 ciuns 2018 poky y crpasi Ne 748/2548/15-1. URL:
http://www.reyestr.court.gov.ua/Review/71469693.
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crnpasi Ne 752/17539/14-11 3a mo30BOM PO BUCEJNEHHS BiamoBima-
ya OCOBA 3 ta manonitHboro OCOBA 4 3 kBaptupu AJIPECA
1 ta BcenenHs OCOBA 2 B kBaptupy AIIPECA 1, a camy cmpa-
BY HampaBUB Ha HOBHUM po3rjsia A0 [070cCiiBCbKOro paiiOHHOTO Cydy
M. KueBa. B mocTaHOBi MiCTITbCSI HACTYITHI BKa3iBKM CTOCOBHO HO-
BOI'O PO3IJISIAY CIIpaBuU: 1) BCTAHOBUTM IIPABOBUM PEXUM OYIMHKY
AJIPECA_1 Ha gac Bugadyi OCOBA_2 opaepy Ne 1 (xBaptup Ne 116);
2) BCTAHOBMUTH, UM MaJiO MpPaBO IMyOJiuHe aKIiOHEpHE TOBapUCTBO
«KuiBeHepro» BUgaBaTu opiaepy Ha OyIWHOK, 110 3HAXOAUTHCS Yy KO-
MYHaJIbHil BAacHOCTI; 3) MJisl BUPIlLIEHHSI MUTaHHS MPO BUCEJIEHHS
cim’i OCOBA_3, sgka mie B cBOIX iHTepecax Ta IIPeacTaBIII€ iHTepe-
cu manoiitHboro OCOBA 4, noTpiOHO BCTaHOBUTHU, HACKIIBKU BU-
CeJIEHHSI CTAaHOBUTUME MJISI HUX HAaAMiIpHUI TSrap i € CIiBpO3MipHUM
y KOHKpETHil cuTyallii, ogo OajaHCy MiX iX iHTepecaMu Ta iHTe-
pecamu OCOBA 2'.

Ha ocoGauBy yBary 3aciyroBye Ta yacTMHa MOcCTaHOBU BepxoB-
Horo Cyay, sika MiCTUTh BUCHOBKHU (BKa3iBKW) MpO IpaBUJIbHE 3a-
CTOCYBaHHSI HOpPM TIpaBa, OCKiJIbKM B Ilili YacTHHi nocTaHoBa Bep-
xoBHOTOo Cymy € 00OB’SI3KOBOIO IJIsI 3aCTOCYBaHHSI BCiMa cymaMu
HIDKYECTOSIIMX iHCTaHIIM, a TakoxX mis1 camoro BepxosHoro Cymy
MpU PO3MJISAAL CIpaBU Y CKJIaAi TAKOrO caMOro PiBHS.

BcraHoBieHuit mpolecyalbHUM 3aKOHOM OOOB’SI30K CYAiB MO-
TPUMYBATUCh MOJOXEHb MPABOBUX BUCHOBKIB, 110 MIiCTAThCS y IO-
craHoBax BepxoBHoro Cyay, mopoiXye 3aKOHOMipHE MUTaHHS IPO
Te, SIKOi caMe YaCTUHU CYIOBOi IMOCTAHOBM 1€ CTOCYETHCS. Y 3B’SI3KY
3 TUM, 110 BCTYITHA Ta OMMCOBA YaCTUHA HE MiCTIThb OCOOMCTUX CYII-
KeHb Ta BIamgHUX TpunuciB BepxoBHoro Cymy, a pe30JOTUBHY Ya-
CTHMHY CKJIAQNaloTh JIMIIE OCTATOYHI BUCHOBKHU, IO MaiOTh 3HAYCHHS
JIMIIE IS 1aHOI KOHKPETHOI CIpaBH, IMPaBOBi BUCHOBKU BepXxoBHOIO
Cyny npo TmpaBWJIbHE 3aCTOCYBaHHSI HOPM IIpaBa MaloTh OyTH 30ce-
pellkeHi B MOTHMBYBaJIbHill YaCTUHI ioro nmocraHoBu. OnHaK He Tpa-
BUJIbHO OyJi0 O CTBepIKyBaTH, 11O BCSI MOTMBYBaJlbHA YacTHHA IIO-
craHoBu BepxoBHoro Cyny MoBMHHA CIIpUMATUCS SIK BUCHOBOK ITpO
3aCTOCYBaHHSI HOPM IpaBa, SIKUI MOBUHEH BPaXOBYBaTUCS CylaMU
MpU PO3MJISiAI aHAJIOTIYHUX CIpPaB.

! [locmanoea xonerii cynaiB Jpyroi cymoBoi manaru KacauiiiHoro uuBiibHOro
cyny BepxoBHoro Cymy Bin 18 ciunst 2018 poky y cnpasi Ne 752/17539/14-11.
URL: http://www.reyestr.court.gov.ua/Review/71693551.
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Ha croromuimniii geHp 3a0e3nedyeHHsT BepxoBHnum Cymom €n-
HOCTi CyIOBOI1 MPaKTUKU ILISIXOM HaJaHHSI MPaBOBUX BUCHOBKIB Y
CBOIX IIOCTAaHOBAX Y KOHKPETHUX CIIpaBax IIOAO0 IIPaBUJILHOTO 3aCTO-
CYBaHHS CyJaMM HOPM IIpaBa € OyXe OJM3bKUM OO0 dii HPUHIIMITY
MpeLeAeHTHOIO IIPaBOBOro peryjaroBaHHs stare decisis («CTOSTH Ha
BUPILLIEHOMY»), 110 3aCTOCOBYETbHCSI Y IIPaBOBilf CHUCTEMi KpaiH 3a-
rajJjpHoro mnpaBa (Big JjaT. stare decisis et non quieta movere: cTO-
ST Ha BUpILIEHOMY, HEe MOPYIIYIOUM iCHYIOUMX Tpanuliii). Tomy Jio-
TiYHO 3OiMICHIOBATU aHajli3 MOTHUBYBaJIbHOI YaCTUHM MOCTaHOBU Bep-
xoBHoro Cymy 4epe3 ii mofmis Ha ABi CKJIANOBI, SIK 1Ie BiHOYBA€ThCS Y
BUMAIKy 3 CyOOBUM IipeuemeHToM: 1) ratio decidendi — «cepueBu-
Ha» CyIOBOIO MpPELEeIeHTY, sIka, BlacHEe, i € IPaBOBUM IIOJIOKEHHSIM,
00O0B’SI3KOBUM 10 3aCTOCYBaHHSI CydaMU IIPU PO3IJIsIAi aHAJIOTiYHUX
cropaB; 2) obiter dictum («IIONYTHO CKa3aHe») — JOBOIM, 3ayBakKeH-
Hs Cynmy, sSKi He € MPUHIMIIOBO BaXXJIMBUMM JJIs BUpPIIIEHHsS IIpa-
BOBOIO KOH(MJIIKTY, BUCJIOBJICHI IJISI TIOSICHEHHSI, iTIOCTpallii, a TOMY
CTOCYIOThCSI BUKJIIOUHO PO3IJISIHYTOI CIIpaBU Ta HE € 00OOB’SI3KOBUMM
JJIS. CYAiB MU PO3IJIsi aHAJOTiYHUX CITpaB.

B ropummyHiiil JiTepaTypi CIIpaBemJIMBO BiA3HAYAETHCS IIPO TE, IO
HaBpsI Y1 MOXHA 3aIIPOBAIUTU IIOJI0XEHHS PO 000B’SI3KOBICTh OKpe-
MO B34TOTO MpeLEAeHTa TaM, A€ HEJIerko 3HaiTu TouHe ratio decidendi.
Ium (sax omniero 3 npuuuH) P. Kpocc mosicHIO€ BiICyTHICTh KJ1acu4d-
HOTO NpelielecHTHOro perymoBaHHsg y ®paHiii Ta BigMiHHICTb bpaH-
Ly3bKOro la jurisprudence Bif aHIIIIICBKOIO CYyIOBOIO IpeleaeHTa’.

Tomy nms 3abe3rneueHHs] NMPaBOBOi BUBHAYEHOCTi, CIIPUSIHHS pe-
ajizarii mojoxeHb 4. 5—6 cT. 13 3akony «IIpo cymoycrtpiit i craTyc
cynmiB» Ta 4. 4 ct. 263 LIIK Ykpainu HeoOXigHO, 100 y TEKCTi MO-
TUBYBaJIbHOI YacTMHU ITocTaHOBU BepxoBHoro Cyny Oyjo 4iTKO Bi-
JIOKPEMJIEHO TIPABOBUI BUCHOBOK IIOJIO MPAaBUJIBHOIO 3aCTOCYBAaHHS
HOPMM IpaBa, KWl B MOAAJbIIIOMY IIOBUHEH OYTH BpaxOBaHUl Cy-
JaMu TIpYA PO3MJISiAi aHajoriyHux crpas (ratio decidendi) Bim iHImx
apryMeHTIB Ta IOBO/IB Cyay, 1110 CTOCYIOThCS BUKJIIOUHO JAaHOI CITpa-
Bu (obiter dictum). Tum Ginblile, 110 B TMOAAILIIOMY ISl 3pYYHOCTI
3aCTOCYBaHHS iX cyaamu TpaBoBi BUCHOBKU BepxoBHoro Cyay mo-
BUHHI ITyOJIiKyBaTUCS IJISI O3HAMOMJIEHHSI 3 HUMHU IIMPOKOI0 KoJja
3alliKaBJIECHUX OCi0.

! Kpocc P. TlpeuieneHT B aHIIMiiCKOM TipaBe / mon o6, pea. ®. M. PenretHu-
koBa. Mocksa, 1985. C. 35-37.
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B nitepatypi cipaBe/UIMBO Bi3HaueHO, 110 o(illiiiHicTh My6ika-
il TIpEeleACHTIB € OQHIEI0 3 YMOB MOro BM3HAHHS i 3arajJlbHOOOOB -
SI3KOBOCTi. IcHyBaHHS IIpelieIeHTHOTO IIpaBa BUMara€, o0 CymoBi
MpeLeneHTH MyOIiKyBaJaucs B CHELialbHUX BUOAHHAX. SIK mpaBuiio,
SKIIO MPaBOBa CUCTEMA NEPKAaBU BU3HAE CYAOBi MPELENEHTH B SIKO-
CTi JoKepes TpaBa, TO OCTaHHI MimaraloTh oiliiHii myomikarii'.

HeoOxinHicTh my0iikyBaTu npaBoBi BUCHOBKKM BepxoBHoro Cynmy,
BTiM, He O3Hauae, 1110 HeolybJlikoBaHUI B odilliliHOMY BUIaHHI Tpa-
BOBUMI1 BUCHOBOK HE € OOOB’SI3KOBUM [IJIs1 3aCTOCYBaHHsI (Ha BiIMiHY
Bill 3aKOHY), OCKiJIbKHA B OYyAb-SIKOMY BUMAJKy BCi MocTaHOBU Bep-
xoBHOTO Cyny ONpuIIOIHIOTbCS B €IMHOMY ep>KaBHOMY PEECTpi
CYIOBUX pillieHb. TuM OiJibIlle 110 MPAaBOBI BUCHOBKM CIIPSIMOBaHi,
Mepll 3a Bce, Ha CYIIiB, a HE HAa CTOPiH, a CYyI[i, SIK BiIOMO, 3Ha-
I0Th TIpaBo (jura novit curia). JlaHa BigoMa IpaBoOBa aKCioMa O3Hayae,
IO CYIJi 3HAIOTh He JIMIIe caMy ITpaBOBY HOPMY, a i MpaKTUKY ii 3a-
CTOCYBaHHSI, HaBiTh SIKIIIO CTOPOHM Ha Hei He MOCHUJIAIOThCS.

Y Bunaaky, sikio no BepxoBHoro Cyny moTparuisie cripaBa, sika
3a 00CTaBMHAMU € aHAJIOTiUHOIO Tili, 1110 po3risiganacs BepxoBHUM
Cynmom panime, i Bepxosauit Cyn He BOadae 3a HEOOXimHE Bigxo-
JIUTU Bill BJACHOTO MPaBOBOTO BMCHOBKY, BUCJIOBJIEHOTO Yy TOIEpe-
Hili CIIpaBi, Y MOBTOPHOMY (DOPMYJIIOBaHHI ITPaBOBOTO BHCHOBKY He-
Ma€e HeoOximHocTi. JIocTaTHBO MOCUJIaHHSI Ha MOCTaHOBY BepxoBHOro
Cyny, B sAKiil Takuli BUCHOBOK OyB c(hopMyJIbOBaHUIA 32 TIPUKIAIOM
pilieHb €Bporeiicbkoro cyay 3 npas JoauHu. Lle copustume ¢op-
MYBaHHIO €IMHOIO IMiIXOAy IO MpaBO3acTOCYBaHHS MPU BUPpIllIEHHi
aHajoriyuHux crnpaB BepxoBHuM Cyaom Ta cipuiiMaTUMETbCSl ydac-
HUKaMU CIpaBU K AONATKOBE MiATBEPIXKEHHS TOCHiTOBHOCTI y pi-
weHHsx BepxoBHoro Cyny. IlocnigoBHICTh Ta po3yMHa nependaydy-
BaHICTh CyIOBHUX pillleHb — OJHA i3 O3HaK iX CIIpaBeIIMBOCTI Ta He-
YIEPEMKEHOCTI CyUIiB, 110 X YXBaJlOIOTb.

Pe3osiroTuBHA yacTMHA MOCTAaHOB CYIIB allesliiiHOI Ta Kacallili-
HOl iHCTaHIil € MoaiOHOoM 3a 3MicToM. B mepury udepry B Hilt 3a-
3HAYAEThCS BUCHOBOK CYIy MO CYTi BUMOT aleJisiliiiHoi (KacalliiiHO1)
CKapTu i3 3aCTOCYBaHHSIM BilNOBiIHOIO MOBHOBaXK€HHSI Cydy are-
JISuiiHoOl (KacalliiiHo1) iHCTaHLii. Y BUIAAKy yXBaJleHHSI HOBOTO pi-
IIeHHs a00 3MiHM pillleHHSI BKA3yEThCsSI HOBUII BUCHOBOK IO CYTi 3a-

"' Iyk II. A. CyneGHbII TIpELIeACHT KaK UCTOYHUK IpaBa: aKTyaJlbHbIe TTPOOIEMbI
// HoBast mpaBoBast mbiciib. 2004. Ne 3. C. 58.
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SIBJICHUX TIO30BHMX BUMOT. SKIlO yXBaJleHHSI HOBOTO pillleHHsT abo
3MiHa pillleHHsI BinOyBaeTbCs JIMIIE IIOA0 YACTUHU DillleHHs, 000-
B’SI3KOBO 3a3HAYAETHCS, B SKili YaCTUHI BilOYBAEThCA YXBaJleHHS HO-
Boro (4M 3MiHa) pillleHHs, a B sKiil YaCTMHi CymOBe pillIeHHS 3a-
JINIIIAETbCS 0€3 3MiH.

B pe3onoTuBHIN YacTUHI ITOCTAaHOBU TaKOX 3a3HAYAETHCS TPO
PO3MOJiJ CYyIOBUX BUTpAT, MOHECEHUX Y 3B’SI3KY 3 MEperisIoM cIipa-
BU y Cy[i amensiuiiiHoi (KacauiifHoi) iHCTaHIIii, a y BUMAAKY cKacy-
BaHHS a00 3MiHW CYHOBOTO PIllIEHHSI — TaKOX ITPO HOBWUM PO3IOIiN
CYIIOBUX BUTpAT, TTOHECEHUX Y 3B’SI3KY 3 PO3IJISIAOM CIpaBU Yy CyAdi
MepIIoi iHCTaHIIIi.

VYV Bunangky ckacyBaHHsI a00 BM3HAHHSI HEUMHHUM CYJOBOTO pi-
LIIEHHS, sKe BxXe OylI0 IMOBHICTIO a00 YacCTKOBO BMKOHAHO, 3a Ha-
SIBHOCTI BiIMOBiMHOI 3asiBU Ta MiACTaB, CyJ amnejsiiiiHol (KacalliiiHo1)
IHCTaHIIi1 MOBUHEH BUPIIIUTU MUTAHHS MPO MOBOPOT BUKOHAHHSA 3
ypaxyBaHHSIM TIOJIOXKEHbD CT. CT. 444, 445 LITK YkpaiHu.

HanpukiHLi cygoBOi MOCTaHOBU BKa3Yy€EThCs, 110 BOHA Habupae
3aKOHHO1 CWJIM 3 AHS il NporojouieHHs (abo MPUUHATTS, SKIIO
crpaBa poarisjanacs y NMUCbMOBOMY IMPOBaIXeHHi). ¥ MocTaHOBI
anesguifHOro Cylay CTOpPOHaM pPO3’SCHIOETHCS CTPOK Ta TMOPSI0K
KacalliiHOro OCKapXKeHHsI TakKol MOCTaHOBU, a y IMOCTaHOBi Bep-
xoBHOro Cyny BKa3yeThCs, 110 BOHA € OCTATOYHOIO i OCKAap>KEHHIO
HE MimIsrae.

5.3. O60B’13KkoBicTb MocTaHoB BepxosHoro Cyny

B Mexax nmpobjemMaTHUKU 3aKOHHOI CUJIM MOCTaHOB BepxoBHOro
Cyny HalOifbll CKJIAAHUM Ta IMCKYCIHHUM € MUTaAHHS Mpo iX 000-
B’s13KoBicTh. Ha BimMiHy Bim 0OOB’SI3KOBOCTI pillleHHS Cymy, IO Ha-
Opajio 3aKOHHOI CUJIM, 00OB’SI3KOBiCTh ImocTaHOB BepxoBHoro Cymy
JIi€ B KiJIbBKOX HaImpsIMKax:

1. BHyTpimHsS 00OB’SI3KOBIiCTh — TIOLIMPIOETBCS Ha CTOPiH CITO-
Py, OCKiJIBKM OCTaTOYHO 3aKpiIlUIIOE iX B3a€MHI mpaBa Ta 000B’SI3KM
y CIIIpHUX MaTepiaIbHUX MPABOBITHOCUHAX, IO OyJIM TTPEAMETOM Cy-
JIOBOTO PO3IJISIY.

2. 30BHillIHA 000B’SI3KOBICTh — 3araJibHOOOOB’ SI3KOBICTb MPUTTH-
ciB moctanoBu BepxoBHoro Cymy. O3Haya€ HEOOXimHICTH KOXKXHOTO
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opraHy JAep>kaBHOI BJaJu Ta MiCLIEBOTO CaMOBpsIIyBaHHS, (hi3UUHOI
Ta IOPUINYHOI 0COOM BM3HABaTH OOOB’SI3KOBICTh IPUIMUCIB, 110 Mi-
CTATBhCS Y TIOCTAHOBI, A0 TUX IIip, MOKU BOHA 30epira€ 3aKOHHY CUJTY
Ta 30epiraloTh CBOIO [Iil0 MpaBa Ta OOOB’SI3KM CTOPiH, BCTAHOBJIEHI
1Ii€I0 TTOCTAaHOBOIO.

3. IlpouenypHa OOOB’SI3KOBICTb — CTOCYEThCS JIMILIE ITOCTAaHOB
BepxoBHoro Cyny, SKMMU CKacOBaHi CyIOBi pillIeHHS CYOiB ITonepea-
HiX IHCTaHIIil, a cIipaBa HampaBjJieHa Ha HOBWUU po3risd. Taka mo-
CTaHOBa MICTUTh BKa3iBKHU II[0JI0 BUMHEHHS MEBHUX MPOLECYaTbHUX
IIii, 0OOB’SI3KOBI IJI BpaXyBaHHSI CYOOM HMKYECTOSIIOI iHCTaHIii
MPU HOBOMY PO3IJIslli CITpaBMu.

Taki monoxeHHsI, 3BUYAliHO, IIEBHOIO Mipol0 OOMEXYIOTb PO3-
Cyl HIK4YecTosoro cymy. OgHak Take OOMEXXEHHs € JOLIbHUM,
OCKIJIbKM BKa3iBKM CyIy KacalliliHOi iHCTaHIIii CTOCYIOThCS JIMIIIE THX
MPOLIECYATbHUX [iil, SIKi TIOBUHEH BYMHUTHU CYJ HYDKYECTOSIIOL iH-
CTaHl1Iil, Ta He 0OMEXYIOTh BUCHOBKIB IIbOI0O Cyay, SIKi BiH MOXKe 3pO-
OuUTU 3 pe3yJibTaTiB TaKuX MpouecyanbHux Aiii. Cyn KacaliiiHOi iH-
CTaHIii He BIpaBi HaJaBaTU BKa3iBOK CTOCOBHO TOToO, SIK caMme CIipa-
Ba Ma€ OyTM BHUpillleHa MO CYTi.

4. O0OB’SI3KOBICTh JJI1 IPAaBO3aCTOCYBAaHHSI — CTOCYEThCS Ti€i 4ya-
CTUHU TOCTAHOBH, 1110 MiCTUTh MPaBOBi BUCHOBKHU 1I0A0 MPaBUJIbHO-
ro 3aCTOCYBaHHS HOPMMU MpaBa, sKi € 000B’SI3KOBMMU IJIsI BCiX Cy-
0’€KTIB BJIaIHUX MTOBHOBAaXEHb, SIKi 3aCTOCOBYIOTh Y CBOIM JisTBHOCTI
HOPMaTUBHO-TIPAaBOBUI aKT, 1110 MIiCTUTb BilIOBiAHY HOpMY ITpaBa, a
TaKOX BPAaXOBYIOThCS iHIIMMMU CydaMM TMPU 3aCTOCYBaHHI TaKUX HOPM
mpaBa (4.4. 5, 6 cT. 13 3akony Ykpainu «[Ipo cymoycTpiif i craryc
cynniB). Ha BimMiHy Bil TpbOX TMOMepeaHiX HaIpsMKiB Nii 000B’s13-
KOBOCTI moctaHoBu BepxoBHoro Cymy, sIKi BU3HAYalOThb Cy0’€KTHUBHI
MeXi mii, JaHWi HampsSIMOK CTOCYEThCS O0’€KTUBHUX ii MEX.

CaMe ocTaHHIll HampsIMOK Jii 000B’SI3KOBOCTI IMocTaHOBU Bep-
xoBHoOro Cyny € HaiOIbLI OUCKYCIHHUM y MpollecyalbHili Haylli.

Hanpuknan, €. B. BacbkoBcbKUilI MOroakyBaBcs 3 TUM, IO Ha
CYIW TPEeThOl iHCTaHIIii TTOKJIAAAEThCSI KEPIBHUIITBO YCIi€I0 CYIOBOIO
MPaKTUKOIO B JepKaBi IUISIXOM PO3’SICHEHHSI iCTUHHOTO CEHCY 3a-
KoHiB'. BomHOYac BUEHUII KaTETOPUIHO 3aIlepedyBaB 000B’SI3KOBIiCTh

! Bacwvkosckuii E. B. Kypc rpaxnaHckoro mpotecca: yueoHuk. T. 1. CyObekThl
1 00BEKTHI Mpolecca, MpoleccyaabHble OTHOLIEHUS 1 AeicTBuss. Mocksa, 1913.
C. 202.
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pO3’sICHEHb CYAy TPeThOi iHCTaHIii MJISl iHIIMX CYAiB MpU PO3MJIsi-
Jli aHajoriyHux crpaB. HamaHi cymoM TpeTboi iHCTaHIil y sIKili-He-
Oy/ab crpaBi po3’ICHEHHS CEHCY 3aKOHiB, nmucaB €. B. BacbKOBCHKUIA,
HE MarTb 00OB’SI3KOBOr0 3HAYEHHS JJISI CYIiB MPU BUPIIIEHH] iHIINX
clpaB, a MOXYThb CIyTyBaTW IS HUX JIUIIE B3ipLEeM Ta MPUKIAAOM
1 3 1i€10 METOI0 MOBMHHI OyTH omyOJliKoBaHi. 3poOUTH PO3’SICHEHHS
TPEeThOi iHCTaHIIii 000B’SI3KOBUMU MJIsl BCiX CYIiB Y BCiX OTHOPiTHUX
crpaBax o3Hayajao 0 HagaTW iM CHJIy 3aKOHIB Ta BPYYWTM TPETiil iH-
CTaHIIii 3aKOHOJABUYy Biamy'.

HeMoxnuBicTh HagaHHSI PO3’SICHEHHSIM CyAy TpPeThOl iHCTaHIIii
000B’s13K0BOI cwn €. B. BacbkoBChbKMIT MOSICHIOBAaB THM, IO 1IE CY-
MepeYnTh MPUHLIUITY MPaBOBOI BUZHAYEHOCTi Yy TOMY CEHCi, 10 NO-
IyCKa€ 3BOPOTHY Mil0 MaTepialibHOI IpaBoBoi HOpMU. Tak, SIKIIO CYI
TPeThOl IHCTaHIIil 3MiHIOE CBOIO IMPABOBY ITO3MIIiI0 CTOCOBHO MNEBHO-
ro MUTAHHSI, TO HOBE MPaBOBE IMOJOXEHHS 3aCTOCOBYBATUMETHCS HE
JIVIIIE 10 HOBUX IPaBOBIIHOCHH, SIKi BUHUKJIU TIiCJIsI 1IOTO, a i TOp-
KHEThCS CIIPaB, SIKi BXX€ 3HAXOMITHCS B IMPOBAIKEHHI CYdiB Pi3HUX
iHCTaHII, a OTXe, MOIIMPUTh Mil0 i1 Ha MaTepiajbHi IIPaBOBiTHOCH-
HU, Ki BUHUKJIM 0 HaJaHHS PO3’ICHEHHS (TOOTO KOJIM YYaCHUKU
MIPaBOBITHOCHH KOPEryBaJii CBOIO ITOBEAIHKY BilIMOBIIHO OO CTaporo
pO3’sCHEHHS UbOIo X cyny). [poMagsHu MOXYTb IMOHECTH 30UTKHU
yepe3 Te, 110 CyA 3MiHMB CBilf ITOIJISII, IO M030aBIIsI€ X BIIEBHEHOCTI
y 3aKOHHO HaOyTUX IpaBax’.

HaBeneHa Touka 30py Ma€ ceHC, OQHAK HAayKOBellb HE BpaxyBaB,
IO TIPOTWJICKHA CUTYallisl, KOJIW CyOu He 3B’sI3aHi MO3MUIiSIMMU Haii-
BMIILIOL CYyIOBOI iHCTaHIIii, € I TipIIOI0, OCKIIbKY 3a TaKUX YMOB CY-
JIoBa TIpaKTHKa CTa€ 1lle MEHII MPOTrHO30BaHOIO, a BIEBHEHICTh TPO-
MaasH y CyIOBOMY 3aXMCTi CBOIX IIpaB — Ie MeHInow. Kpaie 3Mmi-
HU HAIpsIMKY CYIOBOI IPaKTUKU Oyae poOUTH €dWHA HalBUILA CY-
JIoBa iHCTaHIIisI, HiXK KOXHUI 3 TUCSY CYAIiB Ta COT€Hb CYIiB yKpa-
THCBKO1 CyJOBOI CUCTeMHU. AJXe 3araJlbHOBM3HAHO, 110 nihil in lege
intolerabilus est, eandem rem diverso jure conseri (J1aT. «HilllO HE €
OLTbII HECTEPHHUM Yy IpaBi, HiXX Te, KOJU OIHE i Te XX MUTAaHHS BU-
PILIYETHCS CYIOM MO-Pi3HOMY>).

' Bacvkosckuii E. B. Kypc rpaxnaHckoro mpouecca: yuyeoHuK. T. 1. CyOneKThI
1 00BEKTHI IIPOLIECCa, IPOLECCYalbHbIE OTHOLIEHUS U AeiicTBrs. Mocksa, 1913.
C.212.

2 Tam camo. C. 213.
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Buxonsiun 3i 3micty cT.7 (1m.c) Pexkomenmauii R (95)5 Bin
07.02.1995 poky KomiteTy MiHicTpiB nep:aBaMm-ujieHaM BilIHOCHO
BBEIEHHS B [il0 i MOJIIMIIeHHs (PyHKIIIOHYBaHHS CHCTEM i IIpoLeayp
OCKapKeHHS Y LIMBUIBHUX i TOProBUX cripaBax' ¢GyHKLIIMMU Cydy Ka-
caliiiHoi (TpeTbhoi) IHCTAHLII Mmifg Yac Ieperyisily CYAOBUX pillleHb Y
KacallifiHiil iHCTaHIIii € PO3BUTOK IMpaBa, 3a0e3IeYeHHsI OJHAKOBOTO
TJAYMAa4y€HHS 3aKOHY, BUPILIEHHS MUTaHb MpaBa, 110 MAlOTb 3HAYEHHS
JIJISI YChOTO CYCITUTBCTBA B IIUIOMY.

OcTaHHIM YacoM HayKOBLi Ta IOPUCTU-IPAKTUKU Bce Oijblle yBa-
I'd TIPUIISIOTh POJIi HAWBUILIOI CYIOBOI1 yCTaHOBU (B YKpaiHi — 1ie
BepxoBuuit Cyn) B moTpMMaHHI IIPUHILMITY IIPaBOBOI BU3HAYEHOCTI
Ta 3a0e3IeYeHHi 0JHAKOBOTO 3aCTOCYBaHHS HOPM IIpaBa BciMa Cy-
JaMHM, 110 BXOAATH O CYIOBOI CHCTEMM YKpaiHu?.

Sk Bim3HayaeThcs B IOPUIAMYHIN JiTepaTypi, y CydaCHUX yMOBax
3aBISKU 3arajlbHUM TpolecamM 30JUXEHHS MPaBOBUX CUCTEM Hall-
BUILIi CYIOBi OpraHu Bce OiIble CTalOTh OpraHaMM «y3arajJbHEHHS»
npaBa i 3a0e3Me4YeHHs] MOro OJHOMAHITHOCTI, SIK I iCTOPUYHO OYJI0
BJIACTUBO KpaiHaM KOHTMHeHTaJibHOi €Bponu. [lpu oMy, He3Ba-
Xapouy Ha Oe3IepeyHuil IMyOoaiyHui iHTepec (B IIEpIIy 4epry iHTe-
pec AepxXaBu) OO0 3a0e3IeUYeHHsI OJHOMAHITHOCTI CYIOBOI IPaKTUKH,
BU3HAYaAJIbHOIO 1J11 (pOpMyBaHHSI OCTAaHHBOI € BOJISI CTOPiH CYIOBOrO
CIIOPY IO OCKapXXEHHs CYIOBHMX pillleHB’. B maHOMy KOHTEKCTi AyXKe
BaXXJIMBUM BOayaeThcsl 3ayBaxkeHHs I. bopkoBoi mpo IpaBo iHIUBI-
JIyaJIbHOTO PO3IJISIAY CIpaBU. SKIO X MPUMATUMYThCS JUILE YHi-

! Pexomendayis R (95) 5 Bin 07.02.1995 poky Komirtety miHicTpiB mepxaBam-
YyjeHaM BiTHOCHO BBEAEHHS B Hil0 i MoJiniueHHs (YyHKIIOHYBaHHS CHCTEM i
MpoLeayp OCKapXeHHs y UMBiIbHMUX i ToproBux cmpasax. URL: http://zakon2.
rada.gov.ua/laws/show/994 153.

2 [Tucomennuii /. I1. BepxoBuuii Cyn YKpalHu: NMUTaHHS BIOCKOHAJEHHS [i-
simpHOCTi // HaykoBuii BicHuk HauioHanbHOi akanemii BHyTpiliHix crpas. 2013.
Ne 3. C. 118; Ilomuavuax O. I. Peanizaliis mpyuHIUITY BEpXOBEHCTBA TpaBa y pi-
meHHsx BepxoBHoro Cyny Ykpainu // BicHuk Akanemii anBokaTypu YKpaiHM.
2013. Ne 2. C. 164; Lliaunko I. C. 3HauyeHHsI Ieperisoy CyIOBMX pilieHb Bep-
xoBHUM CynmoMm YkpaiHu B 3a0e3IeveHHi €IHOCTI cymoBoi mpakTtuku // Hayko-
BUIT BiCHMK XepCOHCHKOTO nepxkaBHOTO yHiBepcutety. 2014. Bum. 5. C. 251-255;
Andponos 1. B. 3akoHHa cuia noctaHoB BepxoBHoro Cyny Ykpainu // IlpaBoBe
KUATTS Cy4acHOI YKpaiHu: MaTepiann MixHap. HayK. KOH®. TTpod.-BUKJI. CKJIamIy,
npucBsd. 15-pivuio Ham. yH-Ty «Onechka opuandHa akameMis» Ta 165-piydio
onecbkoi nikonu mpasa (Oneca, 20—21 kBitT. 2012 p.). Oneca, 2012. C. 196—197.

3 Cmandapmer CripaBeUTMBOTO MPABOCYAUsST (MEXIYHAPOIHBbIE U HAIMOHATbHbIE
npaktuku) / mon ped. T. I. Mopiakosoit. Mocksa, 2012. C. 67.
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(bikoBaHi pimeHHs1, Big3zHauuaa I. bopxxoBa, To 11e He JO3BOJUTH Ha-

JIEXKHUM YMHOM OLIIHUTH DillleHHSI Y KOXHil CMpaBi 3 OIJIsIoy Ha YHi-

KaJIbHiI OCOOJIMBOCTI KOXXHOI 3 HUX. 3aCTOCOBYIOUHM 1Ieii MPUHLIMII Ha

MPaKTUIli, BOACTbCS MOCSATTU TOTO, IO JIMIIE KOMIETEHTHi, Impode-

CiifHi ouiHnku cyaniB BepxoBHoro Cyay AgaayTb 3MOry OTpUMAaTH Ha-

JIEXXHE BU3HAHHS €MHOIO IMiIXOMy A0 MPUWHSITTS CyNOBUX DilllEHb

Ta iX IONAJbIIOr0 BUKOHAHHS'.

TobTo y mocTaHOBaX Cyay KacalliiiHOi iHCTaHLii HalOiIbIIOK Mi-
pPOIO TMPOSIBJISIETbCSL TEHAEHIiSI 10 MOEAHAHHS MPUBATHOIO iHTEpecy
YYAaCHUKIB CIpaBU 10 TMEPeBipKM 3aKOHHOCTI CyIOBHUX pillleHb Y iX
crpaBax Ta IIyOJIIYHOIO iHTepecy HIep:KaBM A0 3a0e3IeUeHHST €THOCTI
cynoBoi npakTuky. OOHI aBTOpM HAIMOJISTalOTh HA IPiOPUTETHOCTI Y
LIbOMY Ayasli3Mi came MyOJiYHMX iHTepeciB?, iHIII BiACTOMIOIOTH MEp-
LIicTh iHTepeciB nmpuBaTHUX®. Hacmpasai 3a0e3meyeHHs my0IivHOro
iHTepecy He e B JaHOMY BUITaJKy Ha IIKOJY 3aXUCTY iHTEpeCy Mpu-
BAaTHOTO, a OTXe, iX He BapTo MpoTucTapasaTu. LInsxoM 3abe3nedeH-
HSI €IHOCTI cymoBoi npakTuku BepxoBHuii Cya CTBOpPIOE YMOBU ISt
Oiblll e(heKTUBHOTO 3aXUCTy KOHKPETHUX TpaB Ta OXOPOHIOBAHMX
3aKOHOM iHTEpECiB YYaCHUKIB CIIpaBM, a OTXKe, 1Ii JIBa iHTepecHu He-
PO3PUBHO IIOB’$13aHi Ta HE KOHKYPYIOTh MiX c00O0I0.

I. C. AnanbkoBa Ha3MBa€ HACTYIIHI MpaBoOBi 3acO0M 3a0e3IeUeHHS
cylaMy HaMBUILOI iHCTaHIIii €THOCTI CyIOBOI MPaKTUKM:

1) 6esnocepenHe GopMyBaHHSI CyO0BOi MPAKTUKU B Mpolieci mepe-
DJISILY PillleHb CYOiB HMXXYECTOSIIMX iHCTaHIIi, SIK MpaBWJIO, B
KacalifHOMy TOPSIKY;

2) yxBaJieHHs MpeLEAeHTHUX pillleHb Y KOHKPETHUX CIIpaBax, 110 €
000B’SI3KOBUMM JJISI 3aCTOCYBaHHSI HUXKYECTOSIIIIMMU CYAaMU ITil
yac po3risny aHaJIOTiYHUX CIIpaB;

3) Ha mincTaBi y3araJbHEHHS CyJOBOI MpPakKTUKW (HOpMYTIOBAHHS
MpaBOBUX ITO3MIIiNA peKOMEHAALIHOTO 200 000B’SI3KOBOI'0 Xapak-
Tepy 1100 BUPIIIEHHS KOHKPETHUX MUTAaHb MPaBO3aCTOCYBAHHS;

! Mamepiaau po6odoro 3acimaHHsI Ha TeMy «BepXxoBHUIA cyl SIK Cy0’€KT 3aXHUCTY
MpaB JIOAWHU Ha HalioHajabHOMY piBHi» / 1. BopxoBa // BicHuk BepxoBHOTO
Cyny Ykpainu. 2011. Ne 10. C. 9.

2 [lonog O. I. BepxoBuuit Cyn YkpaiHM B CHCTEMIi iHCTAHLIHOCTI LUBLIbHUX
cyniB // KOpuct Ykpainm. 2012. Ne 4. C. 52.

3 [lTepecmomp cyneOHBIX aKTOB B IpaXKIaHCKOM, apOUTPakHOM M YTOJOBHOM
npotecce: yued. mocobue njs 6akanaBpvata U MarucTparypbl / Mmoja oOlil. pe.
T. I. MopmakoBoii. 4-e u3n. Mocksa, 2016. C. 15.
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4) omnyOJiKyBaHHSI CyI0BOi MPakTUKU (UM HANOIAbII BaXJIUBUX ii
JKepeJt) UL IMMPOKOTO JOCTYIY Y 30ipKax CyIOBOi IIPaKTUKM Ta
Mepexi InrepHer'.

Ha croropnimHiii neHs B YKpaini BepxoBuuit Cyn ni€e y Bcix Ha-
BEIEHUX BUIIlE HampsMKax, i Meplli ABa 3 HUX peasli3yloTbCs ILIS-
XOM YXBJIEHHS CyJOBUX MOCTAHOB Y KOHKPETHUX CIipaBax. Tak, Bil-
noBigHo 10 4.4 cr. 263 LIIK Ykpainu mnpu BuOopi i 3acTocyBaHHi
HOPMM MpaBa [0 CIIIPHUX TMPaBOBiIHOCUH CYyJ BPaXOBYE BUCHOBKU
1IOJ0 3aCTOCYBaHHS BiAIMOBITHUX HOPM IpaBa, BUKJANEHi B MOCTa-
HoBax BepxosHoro Cyny. Ha xanb, 3aKkoHOmaBelb y JaHOMY ITUTaHHI
HE € MOCIiIOBHMM Ta He BM3Hauya€ MOCTAaHOBM abo MpakTuky Bep-
xoBHOoro Cymy cepen oQiuifiHMX IKepes, BIAMOBITHO IO SIKUX CYI
Bupiinye crpaBu (ct. 10 HITK Ykpainu), Ha BigMiHYy Bim MpakKTUKU
€BpOINENCHKOTo Ccyly 3 IpaB JIOAUHMU, SIKYy CYAU MOBMHHI 3aCTOCO-
BYBaTH $IK JKepeJsio mpaBa. ToMy IMPOMOHYEMO JOMOBHUTH 4. 3 cT. 10
ILITK Ykpainu ab3aioM ApyrMM HAcTyIHOro 3MicTy: «IIpu BHOOpI
1 3aCTOCyBaHHI HOPMM TIpaBa MO CHiIpHUX IMPaBOBIMIHOCWUH CYyI Bpa-
XOBYE BHCHOBKM ILIOAO 3aCTOCYBaHHS BilMOBiZHMX HOPM IpaBa, BU-
KJafeHi B moctaHoBax BepxoBHoro Cymy».

Takox HemoJIiIKOM IIPaBOBOTO PEryJIIOBAaHHS € BiICYTHICTb y IO-
JnoxeHHsX HoBoi pemakwii LITTK VYkpainu witkoi BigmoBimi Ha mu-
TaHHS TIpO Te, sIKi caMe moctaHoBu BepxoBHoro Cyay IMOBUHHI Mi-
CTUTU BUCHOBKH, O0OOB’SI3KOBi JUIS1 BpaXyBaHHSI HUXKUECTOSIIUMU CY-
JIaMW TIPW BUPIIIEHHi aHAJOTiYHMUX CIIpaB.

Hampuknan, y 4. 5 ct. 360-4 LIITIK Ykpainu B pemakiiii 3akoHy
Vkpainu Big 12 motoro 2015 poky Ne 192-VIII «IIpo 3abe3neueHHst
[paBa Ha CIpaBelIMBUIl Cyd»? 3a3HAYaaocs, IO Yy IOCcTaHOBiI Bep-
xoBHoro Cynmy YKpaiHu, MpUWHSITIN 3a pe3yjbTaTaMy PO3IJIsIay 3asiBU
PO MEpEerIsia CYyAOBOro pillleHHS 3 ITiICTaB HEOAHAKOBOIO 3aCTOCY-
BaHHS CyIoM (CcymaMM) KacalliiiHOi iHCTaHIIiI HOpM MaTepialbHOIO Ta
MPOLIECYAIbHOTO TpaBa, Ma€ MICTUTUCS BUCHOBOK IIPO TE, SIK CaMme
MOBMHHA 3aCTOCOBYBATHCSI HOpMa MpaBa, 110 Oyja HEOAHAKOBO 3a-
crocoBaHa. OTXe TIpoleCyaIbHUI 3aKOH YiTKO BM3HAayaB KaTeropii

! Ananvkosa I. C. Tlepermsan cymoBux pimieHb BepxoBuum Cymom Ykpainu:
IMC. ... KaHa. opua. HayK. Opeca, 2015. C. 108.

2 [Ipo 3abesneyenns TpaBa Ha CIIpaBeJIMBUI Cym: 3aKOH YKpaiHu Bim 12 ioT.
2015 p. Ne 192-VIII // Binomocti BepxoBHoi Panu Ykpainu. 2015. Ne 18, 19—20.
Cr. 132.
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ClpaB, y sAKux noctaHoBa BepxoBHoro Cyay MoBuUHHA Oyjia MiCTUTH
000B’SI3KOBi JJIS1 iHIIMX CYIiB TTPaBOBi BUCHOBKHW.

V 3B’a3Ky 3 BincyrtHicTio B unmHHIil pemakiii IIITK Vkpainu ana-
JIOTIYHMX TIiACTaB Ieperisaay cyaoBux pimeHb BepxoBHum Cymom,
MOCTa€ JIOTiYHE MUTAHHS PO T€, UM KOXHa IMocTaHoBa BepxoBHOTO
Cyny moBMHHA MiCTUTU TaKi BUCHOBKM, a SKIIO Hi, TO y SIKUX BU-
najakax rnocraHona BepxoBHoro Cyiy MOBUHHA MiCTUTH MPaBOBi BUC-
HOBKU II10JI0 MOPSIAKY 3aCTOCYBaHHSI HOPM MaTrepiaJbHOro YU Mpolie-
CyaJIbHOTO MpaBa, 000B’SI3KOBi JJIs1 iHIIUX CYIiB MPU PO3IISAi HUMU
aHaJIOTiYHUX CIpaB.

BignoBink Ha 1le MUTAHHS IIPSIMO HE MICTUTHCS B IIPOIECYyaTbHO-
MY 3aKOHi, i ii MOXHa HamaTu JIUIIE B pe3yJIbTaTi aHali3y LiJI0i HU3-
K1 nosioxeHb ynHHoro IHITK Vkpainu.

Tak 3i 3micty 4. 1 ct. 403 HIIK VYkpainu BOavaerhbcs, IO BHUC-
HOBOK 1I10JI0 3aCTOCYBaHHSI HOPMU IpaBa y MOAIOHUX MPaBOBiIHO-
CMHaX MOXe MicTUTUCSl y mocTtaHoBi BepxoBHoro Cyny, yxBajieHiit
3a pe3yJbTaTaMu PO3TJISiAy CIpaBu y Oydb-sIKOMY CKJafdi, 30Kpema
i y ckiani KoJerii BepxoBHoro Cyny. BtiM Oyino 6 HeBuIlpaBIaHUM
3 TOYKY 30py IMpoliecyaabHOI eKOHOMil BUMaraTu, 11106 BepxoBHuit
Cyn mocTiiiHO BiITBOPIOBaB y KOXHiil CBOiil MOCTAHOBI B Til YU iH-
LIIiff KaTeropii crpaB imeHTUYHi MpaBOBi BUCHOBKHU. TaKi BUCHOBKM
MOTPiOHI Ta KOPUCHI JIMILIE Yy CKJIAAHMX BUMAIKax IPaBO3acTOCYyBaH-
HSI, KOJIM y TIEBHIM KaTeropii crpas LIOJ0 MEBHOTO MUTAaHHS Mpa-
BOBa ITO3MILis IIIe He Oyja BUpOOJIeHa. Y 3B’SI3KY i3 IIMM BOAYAEThCS
3a JollifibHe 3aiiicHeHHs1 BepxoBHuM CynoM MOCUJIaHHS Y CBOiX ITO-
CTaHOBaxX Ha BJIaCHiI MpaBOBi BUCHOBKMW, HalaHi y TOIMEpeaHiX Mo-
CTaHOBaxX, yXBaJIEeHUX TPY PO3MJIsii aHAJIOTIYHMX CIpaB, 3a 3pa3koMm
pimeHs €Bporelicbkkoro cyamy 3 mpaB donuHu. Lle crpusatume dop-
MYBaHHIO €IMHOTO ITiIXOAy IO MpPaBO3aCTOCYBaHHS IIPU BUPIIIEHHI
aHaJjioriyHux crnpaB BepxoBHuM CymoMm Ta CIIpUMaTUMETHCSI ydac-
HUKaAMU CIIpaBU SIK JOJATKOBE ITiATBEPIKEHHS IMOCJiTOBHOCTI y pi-
meHHsx BepxoBHoro Cynay. SIK BxXe BigzHayauocsl, TOCTiIOBHICTh Ta
pO3yMHa nependadyBaHICTh CYAOBUX pillleHb — BaXXJIMWBa O3HaKa 1X
CIIpaBeIJIMBOCTI Ta HEYIEPEIKEHOCTI CYIIiB, IO IX YXBaJIIOIOTh.

BukoHytoun ¢yHKIIil0 KOHTPOJIIO 3a 3aKOHHICTIO pillleHb CYMiB
nomnepenHix iHcraHmili, BepxoBauit Cya, BCTAaHOBUBIIIM HEIIPaBUIb-
HE 3aCTOCYBaHHS CydaMH ITOIIepeaHiX iHCTaHLiii HOpMU MaTepiaib-
HOTO YW TMPOIECYaTbHOTO MpaBa, NMOBUHEH BUIIPABUTU JaHy TO-
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MUJIKY, HaJaBIIW TPU LIbOMY PO3’SICHEHHS II0A0 MPaBUJIbHOIO 3a-
CTOCYBaHHS 1aHOI HOPMU ISl 3aMO00iraHHs MOMIOHUM TMOMWJIKAM Y
ManOyTHbOMY. TakMM 4MHOM, OyIb-sIKa ITOCTAHOBA y CIIpaBi, B SKiil
BepxoBHuit Cyn BCTaHOBUB HeNpaBWIbHE 3aCTOCYBaHHSI CynoM (Cy-
JlaMM) MOIepenHiX iHCTaHLilAi HOPMU IIpaBa, ITIOBMHHA MICTUTHU IIpa-
BOBHMI BMCHOBOK IIIOJO IPaBUJBHOTO ii 3acTocyBaHHS. BomHouac i
rocTtaHoBa, koo BepxoBHuit Cyn 3aquilMB KacalliifHy ckapry 6e3
3aJI0BOJICHHS, a CYIOBi pillleHHd — 0e3 3MiH, MOXe MICTUTH IpaBO-
BUIi BUCHOBOK, SIKMI IMiITBEPIXYE MPaBWIbHICTb 3aCTOCYBaHHS CY-
JlaMU TIoTepeHiX iHCTaHIIii TTeBHOI HOPMU IpaBa Ta PO3’SICHIOE IS
CcKapXKHMKa Ta OJHOYACHO JUISl BCiX HACTYMHUX MOMiOHUX CITpaB IO-
PSIIOK 3aCTOCYBaHHS JAaHOI MPaBOBOI HOPMM.

BignosinHo 10 monoxeHs 4. 2 cT. 416 LIIIK Ykpainu, y rmocraHo-
Bi majaTtu, o6’eagHaHoi nmanatv, Benukoi ITanatu BepxoBHoro Cynmy
MAa€ MICTUTHCS BUCHOBOK MPO Te€, SIK caM€ NTOBUHHA 3aCTOCOBYBATUCS
HOpMa IIpaBa, i3 3aCTOCYBaHHSIM SIKO1 HE MOroausacs KoJeris CyaiB,
najiata, o0’elHaHa Majarta, 1110 Mepeaajga CripaBy Ha PO3LJIsi MajaTH,
o6’emnanoi nanmatu, Benmkoi IlamaTu.

TakuM 4MHOM, MOXHa 3pOOMTH BUCHOBOK, 11O MPaBOBUI BHUC-
HOBOK TpO MpaBWJIbHE 3aCTOCYBaHHS HOPMM TpaBa:

1) moBuUHEH OOOB’SI3KOBO MIiCTUTHUCS y MOCTaHOBaX BepxoBHOro
Cyny, yxBajJleHUX y CKJIali majaTv, o0’eaqHaHOI majatu abo Benaukoi
IMamaty, ocKinbKM cripaBa OyJyia mepemaHa Ha iX po3nisid y 3B’SI3KYy 3
HE3ToJ0I0 KOJIETil CyamiB, majaTi, o0’e€aHaHOl ImajlaTu, 110 mnepeaaia
CMpaBy, 3 iCHYIOYMM BHCHOBKOM IIIOJIO MOPSIAKY 3aCTOCYBaHHSI JaHOI
MPaBOBOi HOPMU;

2) MOXe MICTUTHUCSA Yy TmocTaHoBi kojerii BepxoBHoro Cyny y
Oynb-sKili crpaBbi, B sKiii BepxoBHuit Cyn BBaxaB 3a HEOOXigZHE poO-
3’SICHUTU TOPSIAOK 3aCTOCYBaHHS IEBHOI MPaBOBOI HOPMU y KOH-
KpeTHHUX IIPaBOBiIHOCHMHAX, 30KpeMa I y IocTaHOBax, SIKUMU Bep-
xoBHUI Cyn 3aJIMIIMB KacalliifHy ckapry 0e3 3aJ0BOJICHHS, a CYIOBi
pinieHHs1 — 0e3 3MiH. TakMii BUCHOBOK € HeOOXigHUM, sIKIIO Bep-
xoBHUU Cyn B pe3yibTaTi nmepemisiay pillieHb CYIiB MOTMEpeaHixX iH-
CTaHLil BCTAHOBUB iCTOTHE MOpYIIeHHsSI (HempaBUWIbHE 3aCTOCYBaH-
HSI) HOPM MaTepiajibHOro Ta/abo TMpolecyabHOTO TpaBa;

3) MoxXe ITOBHICTIO HE BiITBOPIOBAaTHCS y IIOCTaHOBAax KoJjerii Bep-
xoBHoro Cyny B aHaJIOTiYHUX CIIpaBax, IO YacTO MOBTOPIOIOTHCS.
B Takmx BMITanmKax BOAYa€ThCs OOLIUIBHMM Ta JAOCTaTHIM, 1100 Bep-
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xoBHUI Cyn mocuiaBcsl Ha BJIACHI MpaBOBi BUCHOBKU, BUKJIaIEHi
HUM Y CYyIIOBUX MOCTaHOBaX y TOIMNEpeaHiX aHAJIOTiUHUX CIpaBax.

IMTonoxenns ct. 403 ITK VkpaiHu cBimyaTh mpo Te, 1O crpa-
Ba MEPEeHacThCsl Ha PO3IJIs IanaTu, 00’emHaHol majatu 4yu Bemmkoi
INanatu y BUmagkax, SIKIO BOAYAETbCS HEOOXiOHICTh BIACTYIUTU Bix
BUCHOBKY IIOJ0 3aCTOCYBaHHSI HOPMM IIpaBa Y MOAIOHUX ITPaBOBiI-
HOCHHAaX, BUKJAJEHOro B paHillle yXBaJeHOMY pillleHHi BepxoBHoro
Cyny. CripaBa nepegaerbes Ha po3misin Benukoi ITamatu BepxoBHO-
ro Cyay Takox y BuUIanky, sikino BepxoBHuit Cya, sIKUil po3rjsuae
CMpaBy B KacalliiHOMY TOPSIAKY y CKJali KoJjierii abo manartu, Aiiae
BUCHOBKY, 1110 CITpaBa MiCTUTb BUKJIIOUHY MPaBOBY IMpoOJeMy i Taka
rnepegadya HeoOXigHA IJIsI 3a0e3leYeHHsT PO3BUTKY IIpaBa Ta (op-
MYyBaHH$I €IMHOI MPaBO3aCTOCOBHOI MPaKTUKM, a TaKOX KOJW ydac-
HUK CIIpaBU OCKAap:Ky€E CyIOBE PillleHHS 3 ITiACTaB IMOPYIIEHHS Tpa-
BWI TIPEAMETHOI Y1 Cy0’€KTHOI IOPUCIUKIIL.

Tobto koneris BepxoBHoro Cyny 3B’s13aHa BJIACHUMU BUCHOBKa-
MU IIOJO 3aCTOCYBaHHSI HOPMU IIpaBa y MOAIOHMX MpaBOBiTHOCHHAX
Ta BUCHOBKaMH, HaJlaHUMM iHIIOK CyI0BOIO KoJjerielo BepxoBHoro
Cyny, a takox BepxoBHum Cynom y ckJaai BUIIOTO piBHS. AHa-
JIOTiYHA CHUTYyallis iCHy€ ¥ I1ogo majar Ta o0’emHaHux manaTt Bep-
xoBHoro Cyny. To6to npeueneHTHa ais moctaHoB BepxoBHoro Cymy
Ma€ He JMle BEPTUKAJIbHUIA, a U TOPU3OHTAJILHUI XapaKTep.

Bigiiitn Bim padinle HagaHOTO MPaBOBOI'O BUCHOBKY Ta TUM cCa-
MMM 3MIiHUTU HaMNpsIMOK CYIOBOi MPakKTUKU Mae MpaBo Juiie Bep-
xoBHui Cyn y ckiazai Buinoro piBHs. I nuine Benuka Ilamara Bep-
xoBHoro Cyny He 3B’si3aHa CBOIMU BJIaCHUMM BUCHOBKamu. OmHaK B
Oynb-akoMy pa3si Bimxinm BepxoBHoro Cymy Bim paHillle HaZaHOTO BHC-
HOBKY H€ MOBUHEH OyTH 3BMYaHUM SIBUIIEM. AKIIIO KOXHE HACTYII-
He pimeHHs1 BepxoBHoro Cyny y IeBHil KaTeropii cripaB Oyae 3Mi-
HIOBaTU BCTAHOBJEHUW HUM CaMUM MiAXid M0 MpPaBO3acTOCYBaHHS,
1Ie HE CIPUSITUME €IHOCTI CyJOBOI MPAKTUKU Ta HE BiAMOBimaTuMe
MPUHIIUITY MMPaBOBOi BU3HAYEHOCTI.

[lixaBo MOpPiBHATH IOPUAUYHY CUJy MocTaHOB BepxoBHoro Cymy,
IO YXBaJIIOIOThCS Ha TiacTaBi HopM unHHOI peaakuii ITK Vkpainu,
Ta noctaHoB BepxoBHoro Cyny YkpaiHu, yxBajJleHUX 3a [lii MTOJ0XEHb
HITK Yxpainu B pemakuii 3akoHy Ykpainu Big 12 motoro 2015 poky
Ne 192-VIII «IIpo 3abe3reueHHs MpaBa Ha CIIPaBEIIMBUIA CYl».

B. BepeMKo mpaBuIbHO 3a3Havae, 1110 3a HOBoIO penakiliero ILIITK
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Ykpainu anst cydiB € oOOB’SI3KOBMMM JIMIIe TO3UIlii HOBoro Bep-
xoBHoro Cyay. OgHak y MepexiTHUX IOJOXEeHHSX 3a3HAYa€ThCs, 1110
IIpaBOBi BUCHOBKM IIOIIEPEIHUKIB O0OB’SI3KOBI IJIsI KacalliiiHOl iH-
cranuii. Axmo KacauiiiHuii UMBUIBHUI Cyd XOd4e Bil HUX BimidTH,
TO Ma€ HarpaBWUTH cripaBy 10 Bemukoi IMamatu'.

Otxe, 3 OHIEI CTOPOHU, CYAH IMEPIIOi Ta anessaiiAHol iHCTaHIIii
opmanibHO He 3B’sI3aHi MPaBOBUMMU BUCHOBKaMHU, HalaHUMM Y TO-
craHoBax BepxoBHoro Cymy Ykpainu no 15 rpymusg 2017 poky, 3 iH-
1oi — TaKMMU BUCHOBKAMU 3B’SI3aHMIA CyI KacaliiiHO1 iHCTaHIIi1,
MPUYOMY BimiliTU Bil MoJiokeHb NaHUX BUCHOBKiB BepxoBHuii Cyn
MOXeE JIMIIE ¥ CBOEMY HaWBHMIIOMY cKiami — ckiani Bemmkoi Ilana-
T, 1110 HaJa€ TaKUM BUCHOBKAaM OCOOJMBOTO 3HAYEHHS MOPiBHSIHO
3 BUCHOBKAMM KOJIETiii Ta HaBiTh IanaT mirouoro BepxoBHoro Cynmy.

Ak Bin3HauuB cynas KacaliifHOTO aaMiHICTpaTUBHOIO Cyay, ce-
kpetap Benukoi ITamatu BepxoBHoro Cymy B. KHs3€B, Ha MpaKTHUKY
BepxoBHoro Cyny YKpaiHu (MOKM HOro MpaBoOBi MO3ulii He OYIyTh
neperysiHyTi Benukoro Ilanatoio BepxoBHoro Cymy) cyniai MOXyTb
Opi€HTyBaTUCs, ajie TIPU LIbOMY BOHM TTOBUHHI B3SITU BiATOBiAaIb-
HIiCTb 3a MPUUHATTS pillieHb Ha cebe. Cyansi He MOXe <«IPUKpHBa-
TUCSI» HpaBoBMMHU mo3ullisiMu BepxoBHoro Cymy YkpaiHu: KoxeH
CyIIsl pO3IJsnae CIpaBy y BiAMOBIMHOCTI O 3aKOHOMABCTBA Ta BHY-
TPILIHBOTO MEPEKOHAHHIZ.

CynoBa mpakTuKa IMoKa3ye, 10 TPaBOBUM BUCHOBKaM, HaJaHUM
y noctaHoBax BepxoBHoro Cyny Ykpainu no 15 rpyaHs 2017 poky,
MPOIOBXYIOTh ciiimyBatu K BepxoBHuit Cyn?, Tak i Cyau HUKYECTO-
amux iHcTaHLin®. I ne, 6e3 CyMHiBY, TO3UTUBHE SBUIIIE.

! Bepemrxo B. HoBa dinocodist mpouecy // 3akon i 6i3Hec. 2018. Ne 3. URL:
http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/CCC88508 D 1B3696E-
C225822100317621?0penDocument&year=2018&month=01& (06.02.2018 poky).

2 Kupuenxo O. HawanbHasg mkamna / O. Kupuenko // IOpuanueckas mpak-
tnka. — 2018. — Nel-2 URL: http://www.scourt.gov.ua/clients/vsu/vsu.
nsf/(documents)/9BA6BF732F0BB9A3C225821E00364117?0OpenDoc-
ument&year=2018&month=01& (06.02.2018 poky).

3 [Tocmanosa xonerii cymniB Opyroi cymoBoi majgaru KacaliifHOro muBiibHO-
ro cyny BepxoBuoro Cymy Bim 16 ciung 2018 poky y cmpasi Ne 501/2693/15.
URL: http://www.reyestr.court.gov.ua/Review/71750077; Ilocmanosea xonerii cyn-
niB [lepmoi cymoBoi nmamatu KacamiitHoro musinbHOro cymy BepxoHoro Cymy
Bin 30 ciuns 2018 poky y cnpabi Ne 755/15234/15-u. URL: http://www.reyestr.
court.gov.ua/Review/71919492.

4 [locmanosa KoJerii CynIiB CymoBOI MajaTh y IMBUILHUX CIIpaBax ATIEISIIiii-
Horo cymy Onecpkoi o6macti Bixg 11.01.2018 poxy y cripasi Ne 518/1187/17. URL:
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CrnankoBiCcTh y MPaBO3aCTOCOBHIN MpakTULl — 1€ TaKOX MPOSIB
MPUHIMIY MpaBoBoi BU3HaYeHOCTi. [licis «mepe3aBaHTaXKeHHS» Cy-
JIOBOi cucTeMU (POPMYBaHHS CYIOBOI MPAKTUKU HE MOBUHHO MOYM-
HATHUCS «3 YUCTOIO apKylia». Ti IIO3UTUBHI HaIlpallloBaHHS, SIKi OyJIn
3pobiieHi BepxoBuuM Cymom YkpaiHu 3a JOIIOMOIOIO IPOBITHUX Ha-
VKOBIIB Y cKiaai HayKoBOo-KOHCYIbTaTUBHOI paau Ipu BepxoBHOMY
Cyni Ykpainu, MOBMHHI OyTH 30epexKeHi.

Y a63.2 4. 1 ct. 360-7 LIIK Ykpainu Ta 4. 5 ct. 13 3akoHy YKpa-
iHu «Ilpo cymoyctpiii i ctaTyc cyadiB» B penakiiii 3aKkoHy YKpaiHu
Big 12 motoro 2015 poky Ne 192-VIII «IIpo 3abe3rneueHHs npaBa Ha
CIpaBeIJINBUI Cylo» OyJo IlepeadadeHe IpaBoO CYOy BiICTYIHUTH Bif
MpaBOBOI MO3Ul1lii, BUKJIaleHOoi y BUCHOBKax BepxoBHoro Cyny Ykpa-
iHM, 3 OMHOYACHUM HaBeIASHHSM BimmoBiZHMX MOTHBIB. YnHHE 3a-
KOHOJIaBCTBO HE MiCTUTh IMOAIOHOIO IIpaBa CyMIiB, a OTXKE€ Ha ChOTOJHI
Ccyau OinbII XXOPCTKO 3B’g3aHi NMpaBOBUMM MO3ULiIMU BepxoBHOro
Cyny. OgHak NUTaHHS TIPO MOXJIMBICTb CYHy BiICTYNUTHU Big mpa-
BoBoi no3ullii BepxoBHoro Cyay 3aJIMIIA€ETbCSl aKTyaJbHUM, BipHillle
notpedye BiMOBiAi MUTaHHS MPO T€, B SIKUX CIpaBax CyJ MOBUHEH
BBaXkaTHCS 3B’sI3aHUM MpPaBOBMM BMCHOBKOM BepxoBHoro Cyny, a B
SIKMX MOXe€ i HaBiTh MOBUMHEH C()OPMYBATU BJIACHY IIPABOBY ITO3MIIiIO
3 MPUBOMAY 3aCTOCYBaHHSI MEBHOI IIPaBOBOI HOPMU.

Bzarani npo6iema Bigxomy Bill MpaBOBOI ITO3MIIil, 11O MiCTUTbHCS
y IpeleIeHTHUX DPillIeHHSX, icHyBaJia 3aBxXau. Haioineim po3pobiie-
HUM JaHEe NMUTaHHS € B aHMJINCHKIN MpaBOBill TOKTPHUHIi, OCKiJIbKU
Tpaaullii TPEIEACHTHOTO TTPAaBOBOTO PETYJIIOBAaHHS MaHOI KpaiHW Ha-
JIIYYIOTh HE OHE CTOpPivysl.

AHTJificbKe TIpelieiIeHTHEe MpPaBO I'PYHTYETbCS Ha TIPULIMIII stare
decisis (cToSITM Ha BUPIIIEHOMY), CYTh SIKOTO IIOJISITA€E B TOMY, IO
3a HasIBHOCTI IOCTATHBLOI aHaJIOTii MiX TpeleneHTOM i TaHOoI cIpa-
BOIO, TOOTO y pasi, KOJIM MiX iCTOTHUMM (haKTaMU ABOX CIIpaB He-
Ma€ pO3yMHHMX BiIMIHHOCTEM, CyIas 3000B’SI3aHUI CIIigyBaTH IIpe-
LIEICHTY — HAaBiTh SKIINO BiH MOBHICTIO HE 3rOACH 3 HUM i SIKOU Ta-
KOTO IpeleaeHTy He iCHyBajJo, TO BiH OM BHMHiIC aOCOJIIOTHO iHIIE
pillleHHsI, HaBiTh SKIIO TaKUil MpeleaeHT CTBOPEHUM JeKiabKa CTO-

http://www.reyestr.court.gov.ua/Review/71587805; [locmanosa Konerii cyniiB cy-
IIOBOI TajlaT! y LMBUIBHUX cIipaBax AmensiiitHoro cyny OmechKoi o0jacTi Bim
10.01.2018 poky y crpasi Ne 523/19047/15-u. URL: http://www.reyestr.court.gov.
ua/Review/71614845.
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JIITh TOMY, SIBHO 3aCTapiB i HE BIAIOBIAA€ CYYaCHUM COIliaJIbBHUM pe-
amigM'. Ilpu 1boMy cynai 3000B’3aHi HacCHiIyBaTH pillleHHS CYIiB,
110 MAIOThb 3TiTHO i3 3aKOHOM CTaTyC BMILIECTOSIIUX (Iis MpeueacHTy
Mo BepTUKaii). Bulliectosii cyau 3000B’s13aHi HacJligyBaTh CBOi T0-
repenHi pileHHsT (st MpeueaeHTy Mo rOpU30HTai)?.

BkazaHe XopcTke MpaBUo 3yMOBWJIO HEOOXiTHICTh BUPOOJIEHHS
BUHSTKIB 3 HbOTO, TOOTO BUIIAJKiB, KOJU CYI MOXE BiICTYIUTHU Bif
iICHYI0YOTrO IIpelieAeHTy, abo crocobiB iioro oboxomy. Cepem HUX:

1. HasiBHiCTb «pO3yMHMX BiIMiHHOCTeli» B 0OCTaBUHaX CIIpaBM.
SAx Bin3HauuB P. Kpocc, KoxHe cynoBe pillleHHSI TIOBUHHE YMTATHUCS
CTOCOBHO KOHKPETHMX (pakTiB, JOBeIeHMX a00 iMOBIpHO HOBEICHUX
B LIiil crpaBi, OCKiJIbKM 3arajibHOBXWBaHiI BUPa3M, SIKi MOXHa 3Hali-
TU B PillleHHi, BiTHOCATHCSI HE IO YChOTO TIpaBa, a BUKJIMKaHI i BU-
MpaBaaHi KOHKPETHUMU OOCTaBUHAMU KOHKPETHOI CITPaBH.

BiporigHicTh TOro, 110 CyA BUPIIIMTh HOBY CIIpaBy TaK CaMo, SIK
BOHO Oyyio 6 BUpillleHe CyloM, 110 CTBOPUB MPEUEIEHT, 3MEHIIY-
BaTUMETHCSI MO Mipi 30iJblIeHHS BiIMiHHOCTE MiX (hbaKTaMM LIMX
crpas®.

IMopiBHAHHS (paKTMYHUX OOCTAaBUH CHpaB IJis BU3HAYEHHS CTY-
MIEHST «aHAJIOTIYHOCTI» Ma€ pi3He 3HAYEHHS y Pi3HMX KpaiHax — Bif
nepmopsimHoro (y CIIA) mo MeHIn ictoTHOro (B AHTIIIN)?.

2. BuxkopucTtaHHs1 HediTKoi pi3HUII MiX ratio decidendi ta ob-
iter dictum. BimcyTHicTh KOHKPETHO BM3HAYEHOI MeXi MiX MpaBoOIIO-
JnoxeHHsIM ratio decidendi Ta «IIOIIyTHO CKa3aHUM» JA€ MOXJIMBICTBH
KOperyBaTy IMpaBoBY MO3ULIil0, OL[iHIOIOUM Ty UM iHIIY YaCTMHY MO-
TUBYBaJIbHOI YaCTMHU IIpelieIEHTHOTO pilleHHs K ratio decidendi
abo sk obiter dictum. P. Kpocc nyxxe BIydyHO oxapaKTepu3yBaB JaHUM
crmocib, HaBIBIIM XapT amesuiiiHoro cymmi jopma Acksita: «Ilpa-
BUJIO 1Ie Iy>Ke MpOCTe: SIKIO BU 3TOAHi 3 iHIIMM XJIOMLEM, BU TO-
BOpUTE, 11O LI YacTMHA € ratio; gKIIO X He 3roJHi, TO TOBOPUTE,

' Muxaiinoe A. JJlokTprHa cyneGHOTO IpellefieHTa B AHIIMU: 00Iasi XapakTe-
puctuka. URL: https://blog.pravo.ru/blog/theory/3261.html.

2 Boedanoeckas H. FO. DBomoLins CyaeOHOro mpeleneHTa B «o0leM mpase» //
Ipaso. 2010. Ne 2. C. 77.

3 Kpocc P. TIpelieieHT B aHIIMIACKOM TipaBe / mof ool pex. ®. M. PemietHu-
koBa. Mocksa, 1985. C. 59.

4 Tawroscoka O. CynoBMii TIPENEIEHT i CyI0oBa MpaKTHKa sIK JKepeso mnpasa //
Bicnuk Akanmemii mpaBoBux Hayk Ykpainm. 2011. Ne 1. C. 37.
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110 BoHa — obiter dictum, i MaeTe Ha yBa3i MpU 1IbOMY, 110 BiH MOB-
HUN imioT»'.

HesBaxkatoum Ha Te, 110 1ie XapT, y NMPaKTUILli aHMIIACHKUX CYIiB
HEMOOJAVMHOKUMU Oy BUIaIKW, KOJU TEBHI MPaBOMOJOXEHHS CITO-
yaTKy crnpuiimanucs sk ratio decidendi, a mi3Himne sIK obiter dictum
a0o0 HaBMaku. BinmoBigHi NpUKIIagu 3 aHIIACHKOI CyI0BOI IIPaKTUKHU
HaBOAUTh B cBoeMy nociimkeHHi C. K. 3araiiHoBa?.

3. OCHOBHUM METOJOM CYIOBOi apryMeHTallii B AHIJIii Ha3UBalOTh
«OOTPYHTYBaHHS Bif TpelUeaeHTy OO0 MpeleaeHTy» (reasoning from
case to case), TOMy B yMOBaX HasIBHOCTiI BEJIMKOI KiJIbKOCTi IIpelie-
JIEHTiB, BUKOPUCTABIIM DPi3Hi MpeleAeHT!, HEPIIKO MOXHA OOIPYH-
TyBaTH Pi3Hi MPaBOBi IMO3UIIii 100 ITEBHOIO IMTAaHHSI.

HaBenenwuii mepesik He € BUUeplHUM. BTiM Halimepiiie muTaH-
HSI — YU MOXHa JOCBiJ KpaiH aHTJOCaKCOHCHKOIO IMpaBa BUKOPU-
CTaTU B YKpaiHCBHKill CyIOBiil MpaKTHIIi.

B ropuanuHiil Haylli BxXKe yCTaJICHOIO € TOYKA 30py 3 NMPUBOAY TOTO,
IO Y KpaiHaX KOHTMHEHTaJIbHOI €BpoNy MPUHIMM MpeLeaeHTHOro
npaBa stare decisis He BUKOPUCTOBYEThLCS, a Ji€ iHIIMIA — jurisprud-
ence constante (ycrajieHa cynoBa npakTuka). Haiioinbin kaTeropuuHa
MO3M1Iis1 3 1IbOTO NMUTaHHSA copMmynboBaHa y Koaekci HamoseoHa,
y CT. 5 SIKOrO 3a3HAaY€HO, L0 CyIIs HE MOXE MPUIMATU PIillIEeHHS y
¢dopMi 3arajJbHOro IPaBOMOJOXKEHHS.

TonoBHa BigMiHHICTB MiX stare decisis Ta jurisprudence consta-
nte ToJisirae B TOMY, 110 s stare decisis TOCTaTHIO OCHOBY CTBO-
pIOE OMMHWYHA CIIpaBa, TOHi SIK OCHOBY I jurisprudence constante
¢opMy€E MOCIIIOBHICTh BUPIIIEHUX CIIPaB, IO Y3TOMXKYIOThCS MiX
coboro. Ilpu boMy, Ha BimMiHY Bifg jurisprudence constante, y Bu-
nmaaky stare decisis pillleHHS y pO3IVISIHYTHUX paHillle cIpaBax i ap-
TYMEHTallis IIUX pillleHb He IIPOCTO OepyThcs IO yBaru abo CiayxXaTb
IS KepiBHUIITBA, a € 3a 3arajbHUM IIPaBMJIOM OOOB’SI3KOBUM JIJISI
BUPIIIICHHST TIOJAJIBIINX CITpaB®.

B VkpaiHi 4acTKOBO BMKOPHMCTOBYIOThCS OOMIBI BKa3aHi 3aco-
O0u BIJIMBY Ha CyaoBY TpakTuky. Jlis jurisprudence constante mpo-

! Kpocc P. TlpeuieneHT B aHIIMIICKOM TipaBe / mon o6 pex. ®. M. PenretHu-
KoBa. Mocksa, 1985. C. 66.

2 3aeaiinosa C. K. CyneOHbBINA IpeLedeHT: TpobieMbl MMpaBolpuMeHeHns. Mo-
ckBa, 2002. C. 26-27.

3 3onomapesa A. b., lllamanos C. C. Poib nipelieficHTa B HAJIOTOBOM TipaBe. Mo-
ckBa, 2014. C. 17.
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SIBJISIETbCSI Yepe3 BUIAHHSI HaWBUIIMMU CyTOBUMM iHCTAHLISIMU Ke-
piBHUX mocTaHOB [lleHyMiB BUIIMX CyHiB Ta y3arajJbHeHb CYIOBOi
MpakTUKM, a stare decisis ITOCTYIIOBO pealli3yeThbcsl Yepe3 IMMOCTaHOBU
BepxoBHoro Cyny B KOHKpPETHUX CIIpaBax. Alke Ha BiAMiHYy Bil MO-
craHoB IlneHyMiB BepXoBHOro Ta BUILMX CIeliali30BaHUX CYIiB, SIKi
XOY i € pe3yJbTaTOM y3araJibHEHHSI Cy[llOBOI MPaKTUKU, aje 3a CTU-
JIeM CBOTO BMKJANeHHsS € Oilbll aOCTpaKTHi, a TOMY OUIbII OJU3b-
Ki 10 HOPMaTMBHO-MPAaBOBUX aKTiB, HiXX MO CYHOBUX MPELEICHTIB,
MpaBOBi BUCHOBKU, 1110 MiCTSAThCs y MocTaHoBax BepxoBHoro Cymy
OiNbII Ka3yCHi, MalOTh XKOPCTKY MPUB’SI3KY A0 OOCTaBUH KOHKPETHOI
CIIpaBHM, a TOMY OLJIbIII€ BiANOBiZAIOTh MPELEACHTHOMY IIPAaBOBOMY
pEryJII0BaHHIO.

Bce Ginblie HayKoBIIiB, X04a i 00epexkHO, Ha OCHOBI IOPiBHSIHHS
3 pillleHHSIMU €BpONENCchKOro Cyny 3 MnpaB JIOAUHU Ta 3a iHIIUMU
03HaKaMmu poOJIITh BUCHOBKM IIPO Te, 11O 3a pillieHHsIMU BepXxoBHO-
ro Cyny BapTO BU3HATU CHWJIY CYIOBHX IpelleAeHTIB'. «3aBOaHHS Cy-
noBoi Bnaau, — nuie O. JlaikoBcbka, — MOJISITAE Yy 30aTHOCTI BU-
pIlLIMTU TIpaBOBUIA KOHMJIKT i y pasi BiICYyTHOCTI BilMOBiZHOI HOP-
MM 3aKOHY HajJaTu 3aXMCT TUM TpaBaM JIIOJWHU, SIKi HE AiCTajlu TO-
3UTUBHOIO 3aKPiIlJIEHHS, BPETy/II0OBaTU IIPaBOBIIHOCUHM, SIKi HE 3MIir
nependavynuTy 3aKoHoIaBellb. SIK HAcCIigoK, IOCTAa€E HEOOXiMHICTH Y
CTBOPEHHI CyJJOM HOPM IIpaBa — 3araJlbHOOOOB’SI3KOBUX ITPaBUJI ITO-
BEIiHKM, 110 BUKOPUCTOBYIOThCSI MPU BUPILLIEHHI BCiX aHAJIOTiYHUX
CIIpaB Ta MiATPUMYIOTHCS IEPKaBOIO»2.

OpHak nmesiki aBTOpM BiacTowOTh i iHmmi minxin. Tak, . Po-
MaH1ok Ta I. beiillyH HamojsraroTb Ha TOMY, 110 MPaBO3aCTOCOBHA
nmisibHiCTh BepxoBHoro Cymy Vkpainu mono ¢opMyBaHHS IIPaBOBUX
BUMCHOBKIB ITpO MpaBUJIbHE 3aCTOCYBaHHSI HOPM MaTtepiaabHOro Mpasa
€ BiIMiHHOIO Big HOpMoOTBopuocTi. IIpobiiema 3abe3reyeHHsT €THOCTI
CYIOBOI NMPaKTUKW B YKpaiHi € OiliCHO aKTyaJIbHOIO, MUIIYTh BOHMU,
MPOTE BUPILIEHHY 11 32 TOMOMOIOI0 3alMpoOBaIXKEHHS TMPELEAEHTY B

' Koncmanmuii O. B. TIpakTika €BpONEchbKOro Cyay 3 MpaB JIOAMHU K Ke-
peso cymoBoro mpaBo3actocyBaHHsI BepxoBHoro Cymy Ykpainum // BicHuk Bep-
xoBHoro Cymy Vkpainu. 2012. Ne 1. C. 34; Jpiwaok A. I. Brumms cymoBoi mpak-
Tk BepxoBHoro Cymy YKpaiHM Ha cHCTeMy IKepesl LUBiIIbHOTO Ta LIWBIIBHO-
nporiecyaabHoOro npaba Ykpainu // Haykosi npaii HaltioHaJbHOTO yHiBepCUTETY
«OnechKka ropunnyHa akameMisi». 2012, T. 12. C. 253.

2 Tawkoscvka O. CynoBuil MPELEAEHT i CyI0Ba MPaKTHKa sIK [Kepeso mnpasa //
Bicnuk Akanmemii mpaBoBux Hayk Ykpainu. 2011. Ne 1. C. 41.
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KJacCUYHOMY 3HauyeHHi He BOadaeThbcsl 3a golinbHe. CucTema mpe-
LIEIEHTHOTO MpaBa Ma€ CBOIO JIOTiKy MOOYIOBU, CBOI CYyBOpi IpaBujia
i IIpoueaypu, IO BiApi3HSE Ii Bil KOHTUHEHTAJIbLHUX IIPABOBUX CH-
cTeM, sIKi ¢popMmyBanucs Ta (HyHKIIOHYIOTh IO-iHIIIOMY.

HaykoBui 3acTepexyTh, 110 3alpoBaiXeHHsI B YKpaiHi Iipelie-
JNIEHTHOTO TpaBa Ha yxXe cHopMOBaHY pPOMaHO-T€PMaHCbKY IMpaBoO-
BY CHCTEMY, 32 HAsIBHOCTI JE€TaJi30BaHOTIO 3aKOHOJABCTBA, 3yMOBUJIO
0 BMHMKHEHHS IIUTOI HU3KM IpoOJIeM MpaBO3aCcTOCOBHOIO Ta JOK-
TPUHAJBLHOTO XapaKTepy, 30KpeMa CITiBBiZHOLIEHHS IOpUAUYHOI CUIU
pisHMX gkepen mpaBa. B Ykpaini, sIK i B iHIIMX KpaiHax KOHTMHEH-
TaJIbHOTO MpaBa, MpaBOBE PeTYJIOBaHHS 3[iMCHIOETHCS 3aKOHOAAB-
CTBOM, SIK€ He MOXe OyTu 3MiHeHe cymoBUMHU pimeHHamu'. ITogioHoi
TOUKHU 30py OOTpUMYEThcs il A. B. 2KypaBiboB, 3ayBaxkyiouu, 11O B
VKpaiHi 9K y AepxXKaBi, 110 HaJIEKUTh 1O POMaHO-TepMaHCHKOI Mmpa-
BOBOi CiM’i, HEKOPEKTHO 3aCTOCOBYBaTH caM TEPMiH «CYIOBUI Mpe-
LIEICHT», OCKUIbKWA CYMIOBi pillleHHS, HaBiTh MOIPM IXHIO HOPMAaTHB-
HICThb, HE MICTSITh O3HAKU «KJIACUYHOTO» MPELIENCHTY, SIK 1 HE MalOTh
Oro CTPYKTypuZ.

BriM HiXTO He 3000B’S13y€e Hac 3aIl03WYyBaTH BCi aCHEKTH KJia-
CUYHOI'O IIpeleNeHTHOro IpaBa 3 yciMa ioro Hemoidikamu. bepyum
3a OCHOBY ITO3UTUBHMI JOCBIiI iHIIUX KpaiH, MU, BOOAHOYAC, IIOBUHHI
BUPOOJISITU BAACHI Migxoau 10 (POPMYBaHHSI CBOIO IpeleIeHTHOro
MpaBa, UAy4Yu LIUISIXOM, SIKUH nyKe BJIydHO okpeciauB M. M. BomeH-
Ko. HaykoBellb LIJIKOM CIpaBeAMBO BiA3HAYMB, IO MpeLeIcHTHE
MpaBOBe PEryJIIOBaHHS Y KOHKPETHiil KpaiHi CKJIaga€ThCsl TOCTYIIOBO,
(hopMy€eThCs MMin BIJIMBOM BJACHUX OCOOJMBOCTE MeXaHi3My nep-
KaBW, TIPUHIUIIB 1i ()OpMYyBaHHS ¥ HiSTIBHOCTI, IIPAaBOBOI KYJIETYpPH,
a OTXe, He IMMOBUHHO TOYHO BiITBOPIOBATU BCi PMCHU CYIOBOI IIpaK-
TUKU aHIJIOCAKCOHCHKOI CHCTEMU®,

I. YO. bornaHoBchKa crnpaBeIJIMBO 3a3Haya€, 110 PyX BiJl CyJTOBO-
ro MPeueaeHTy 0 MPELEAEHTIB TIyMadyeHHs 30JIMXy€e MpaBo KpaiH
«3arajbHOTO MpaBa» 3 POMaHO-TEPMAHCHKOIO MPABOBOIO CiM’€10, 1110

' Pomaniox ., beiiyyn 1. TlpaBoBa mipupoma 060B’sI3KOBOCTI pillieHb BepxoBHO-
ro Cyny YkpaiHu Ta BOOCKOHAJICHHSI MeXxaHi3My 3a0e3MnedyeHHs] €AHOCTI CYI0BOI
npaktuky // [lpaBo Ykpainu. 2012. Ne 11-12. C. 127—128.

2 XKypaeavoe A. B. CynoBuii NpelLIeJIEHT K JXKepesio MpaBa B aaMiHiCTpaTHB-
HOMY CYIOOYMHCTBI // AKTyajbHi mpoOieMu nepxkaBu i mpasa. 2016. Bum. 76.
C. 81.

3 Bonnenxo H. H. Victounuku u ¢opmel npasa. Bosrorpan, 2004. C. 72.
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€ TIPOSIBOM TaK 3BaHOI MPUPOIHOI KOHBEPTEHIIii, KOJU B CUJIy 3a-
TaJIbHUX LIJISXiB PO3BUTKY 30JIMXKYIOThCSI MapaMeTpy HallioHaJbHOTO
MpaBa KpaiH 3 pi3HUMU MpaBoBUMU Tpaaulisimu. [IpeueneHTHe mpa-
BO JOCSTJIO SIKICHOTO HOBOTO PiBHSI pO3BUTKY. I3 craporo, apxaiyHoro
JiXKepesia BOHO 3MOIJIO CTaTM OPraHiYHOIO YaCTMHOIO Cy4acHOTO Mpa-
BOBOT'O XHTTS'.

bynyuyu 3amo3uyeHuii 3 aHIJIOCAaKCOHCBKOI MPaBOBOI CUCTEMU,
MpuHIUN stare decisis y HalllMX MPaBOBUX pealisiX Mo30aBJIecHUI He-
JTOJTiKiB, BJACTUBUX AHTJIIMCHKOMY MpPELEACHTY, OCKUJTBKA BiTYM3HSI-
Hi npeueaeHTH (GOPMYIOThCS HE Ha 3aMiHy, a Ha OCHOBi CTaTyTHOTO
npaBa. TakuM YMHOM, SIKIIIO 3aKOHOJABCTBO 3MiHIOETHCS, i TTpaBoBa
HOpMa, CTOCOBHO sIKOi Oyjia copMoBaHa II€BHA CyJOBa MIpakKTUKa
3aCTOCyBaHHS, Oynu npuiiHATI BepxoBHum CynoM IpelLieneHTHI pi-
ILIEHHS, 3MiHIOETbCS a00 CKaCOBYETHCS, 1€ AaBTOMATUYHO MPU3BOAUTH
IO BTpaTH CWJIM MpeueaeHTaMM i1 TiiyMayeHHs. TakuM 4uMHOM BinOy-
BA€ETHCS B3aEMHE KOPETYBaHHSI MPElLEACHTHOTO Ta CTaTyTHOIO IMpaBa:
3 ONTHIE€] CTOPOHMU, CYMOBi MPEIEACHTU € OiMbII THYYKUMU W IIBUIIIIE
Ta TOYHillle, Hi’k 3aKOHOAABCTBO, pPearyloTh Ha 3MiHU y CYCITiIbHUX
BimHOCHHAX, 3 iHIIIOI CTOPOHM, IIEPIOANYHI 3MiHUA Y 3aKOHOJABCTBI HE
JIO3BOJISIIOTh 3aCTOCOBYBATH 3acTapilli, «apXaidHi» IIpelemaeHTH, SKi
BXe HE BIAIOBIZAlOTh CYJaCHUM IMPaBOBHUM Ta CYCHIJIbHUM pealisiM.

Tomy mpeneaeHTHa MpakTHKa BiTun3HsIHOro BepxoBHoro Cymy He
MOPOXKYE iICTOTHUX MpobJieM 3aCTOCYBaHHS CylamMu MPaBOBUX BUC-
HOBKIB Ta BiICTyIUIEHHS Bim HuUX. Tak, mpo0GieMa MHOXWHHOCTI IIpe-
LIEICHTIB 3 Pi3HUM TJIyMauy€HHSIM OJHI€i i Ti€i K HOPMU TOBMHHA
OyTM TIOCTYNOBO YCYHyTa TIOCJiJOBHMM CTaBJeHHSIM BepxoBHOro
Cyny no ¢bopMyBaHHS BJacHOI MPaKTUKU Y KOHKPETHUX KaTeropi-
sx crpaB. IcTOTHA BiIMiHHICTb CTWJIIO BUKJIAAEHHS CYNOBUX PillleHb
YKpaiHCbKMMU CyAaMU Bifl pillleHb aHDIIAChKUX CYMiB, OilbIlla CTHUC-
JIiCTh Ta (hopMali3M, BiICYTHIiCTb y BITYM3HSIHUX CYJOBUX PillIEHHSX
pO3AyMiB, JOBIMX apryMeHTalliii, eMOLiliHUX BUCIOBIOBaHb TOIIIO,
He CTBOPIOE TaKoi MpobJieMU BU3HAUEHHSI y MocTaHOBaX BepxoBHOTro
Cyny ratio decidendi (MaeMo Ha yBa3i NMpaBOBMII BUCHOBOK), SIK i€
iICHYE B aHIJINCBHKINA CYymOBiM MPaKTHUILII.

OCHOBHUM KpUTEpieEM, 3a SIKMM BU3HAYAETHCS BiATOBiAb Ha MU-
TaHHS, YM TANAJA€ Ta YM iHIIA CIIpaBa Mif Ail0 MEBHOrO MPaBOBOTO

! Boedanosckas M. KO. DBomouus cyneObHOro npeieaeHTa B «o0I1ieM mpase» //
Ipaso. 2010. Ne 2. C. 87.
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BUCHOBKY BepxoBHoro Cyay, € HasiBHiCTb YU BiJICYTHICTh «PO3yM-
HUX BiZMiHHOCTEI» B 0oOCTaBMHAX chpaBu. Bce 3aleXuTh Bill TOTO,
YX MOXHA BBaXkaTWM KOHKPETHY CITpaBy aHAJIOTIYHOIO MO Ti€l, B SKil
Oys10 cchopMyJIbOBAaHO MpaBoBHUIT BUCHOBOK BepxosHoro Cymy.

3HaAYHMII BHECOK Yy BIJINOBiAb Ha 1I¢ NMUTAaHHS OyJO 3pOO0JIEHO
po3poOHUKaMU TocTaHoBM IlneHyMy Bwuimoro creniaaizoBaHoTo
cyny YKpaiHu 3 poO3TJIsily UMBIJIBHUX Ta KPUMiHaJIbHUX CIIpaB Bil
30.09.2011 poky Ne 11 «IIpo cymoBy IpaKTMKy 3aCTOCYBaHHS CTa-
teit 353—360 LluBinbHOTrO MpoliecyalbHOro Koaekcy Ykpainum»'. lLle
TO BMIIQAOK, KOJIM ITOCTAaHOBAa BTpaTuja CUJIy, OJHAK He BTpaTuja
aKkTyanbHoOCTi. Buxomsgum 3i 3micty m. 6 gaHOi MOCTAaHOBM, MOXHAa
KOHCTAaTyBaTH, 110, BUPIIIYIOYM MUTAaHHS IIPpO Te, YU 3B’SI3aHUI CYyI
Py PO3TJISAi MEeBHOI CIIPaBU MOJOXEHHSIMU KOHKPETHOTO IIpPaBO-
Boro BUCHOBKY BepxoBHoro Cyny, HEOOXiTHO BUXOAUTH 3 TOTO, IO
AHAJIOTIYHMMM CJIi BBaXaTHU JIMILE Ti CIPaBU, B SIKUX TOTOXHUMU €
MIpeAMET CIOpPY, MiACTaBU IT030BY, 3MICT ITIO30BHMX BMMOI Ta BCTa-
HOBJIEHI cygoM (paKTUYHi OOCTaBMHHU, a TAaKOX MAa€ MiCIle OJHAKOBE
MaTepiajibHO-TIpaBOBE PETYJIIOBaHHS CITIPHUX MPaBOBIAHOCUH. 3MicCT
IIPaBOBIMHOCHUH i3 METOIO0 3’sICyBaHHS iX MOHIOHOCTI BM3HAYAETHCS
o0cTaBMHAMU KOXHOI KOHKPETHOI CIIpaBH.

! [Ipo cydosy mpakTuKy 3acTocyBaHHs ctateil 353—360 LluBinbHOrO mpoliecy-
aJIbHOTO KOJeKcy YKpaiHu: rnocraHosa [lneHymy Buiioro cneuianizoBaHoro cymy
YKpaiHu 3 po3misiny UMBUIBHUX Ta KpUuMiHaibHUX cnpaB Big 30.09.2011 p. Ne 11.
URL: http://zakon5.rada.gov.ua/laws/show/v0011740-11.




BucHOBKM

B pesynbraTi IpoBeAeHOTO MOCTIIKeHHST 0yJIO 3p00JIeHO HACTYIHI
BUCHOBKMU:

1. O3HakaMu, IO XapaKTepU3YIOTh CYAOBE DIllIEHHS SIK CyIOBUiA
aKT, 110 € y3arajbHIOIOUOIO KaTeropi€lo IJIsl BCiX CYTOBHUX aKTiB Yy LIM-
BiIbHOMY TIpolieci, € HACTyMHi: 1) 3 MpolecyalbHOI TOYKU 30py CY-
JIOBe pillleHHs SIBJIsSIE CO00I0 AiaJIeKTUYHY €IHICTH 3MIiCTy Ta Ipolie-
cyanbHOI (popmu; 2) cynoBe pillleHHsI € pe3yJabTaTOM PO3YyMOBOI Mi-
SUTBHOCTI CyJIi 1100 BUBYEHHSI Ta aHaJli3y MaTepiajiB cripaBy Ta BUC-
HOBKIB Cy[y 3 IIMTaHb, ITIOCTABJICHUX Iepel CyIOM Y 3asBi (IIO30BHii
3asBi), a00 sKi MalTh OyTH BUPpIIIEHi CyIOM BiAIIOBIZHO IO BCTa-
HOBJIEHOI 3aKOHOM MpPOLIEAYPU PO3IJISILY Ta BUPIIIEHHS LUBiIBHOI
crnpaBM; 3) CynoBe pillIeHHSI BUKJIAJAEThCS B OAHIM 3 BU3HAUCHUX 3a-
KOHOM MpoliecyalbHUX (OPM: pillleHHS, YXBaJIU, MMOCTAHOBU YU CYy-
JIOBOTO Hakasy; 4) cynoBe pillleHHSI € MPaBO3aCTOCOBHUM aKTOM OCO-
0JIMBOTO BUY, 1110 3aBXAW € HACiAKOM BUKOPUCTAHHS CYyIOM JUC-
KpeLiitHUX MOBHOBAXXEHb; 5) KOXHE CyIOBE PillleHHS CIIpsMOBaHe Ha
peaizallilo OCHOBHOIO 3aBJaHHsS LIMBUIBHOTIO CYIOYMHCTBA — CIpa-
BEJJIMBOrO, HEYINEPEIKEHOIO Ta CBOEYACHOTO PO3MISAY i BUPILLIEHHS
LIMBIJIBHUX CMPaB 3 METOI0 €(heKTUBHOIO 3aXMCTy MOPYIIEHUX, HEBU-
3HaHNX a00 OCITOPIOBAHUX IIpaB, CBOOOJ UM iHTepeciB Gi3MYHUX 0CiO,
IpaB Ta iHTEPECiB IOPUINYHUX OCiO, iHTepeciB nepkaBu; 6) Cya0Be pi-
LIEHHSI Ma€ MpUMMAaTHCS CyIOM Ha OCHOBi BEpXOBEHCTBa MpaBa.

[ pyHTYIOUMCH Ha BUILEBKA3aHUX O3HAKaxX, MOXHa 3pOOUTH BHC-
HOBOK, IO CYIOBe pillleHHSI B LUBiLIbHOMY Mpoleci (y po3yMiHHi
MOro K y3arajibHIO4Oro MOHATTS JJIs1 BCiX CYAOBUX aKTiB, 110 yXBa-
JIIOIOThCSL B TOPSIAKY LIMBUILHOTO CYIOYMHCTBA) — 1I€ CyJOBUI aKT,
KWK Yy BIAMOBIAHIN mpoliecyaibHil dopmi (pilleHHs, yXBaju, IMO-
CTaHOBU YM CYIOBOTO Haka3y) 3aKpiIlJIloOE BUCHOBOK Cydy II0JI0 BU-
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pillleHHS Ha OCHOBi BEpXOBEHCTBa MpaBa MEBHOIO IOPUIUYHOTO TH-
TaHHS1, TOCTABJIEHOTO TMEPe CyI0M Y MPOoLieci PO3MJIsIay Ta BUPIlLEH-
HSI LIMBiJIBHOI CIIpaBU 3 METOI0 €(EeKTHBHOTO 3aXUCTY TOPYIIEHUX,
HEBU3HAHMX a00 OCIIOPIOBAaHMX IIPaB, CBOOOM UM iHTepeciB (hi3MUHUX
oci0, mpaB Ta iHTepeciB IOPUAUYHUX OCIO, iHTepeciB AepKaBu.

2. BuMoru o cymoBOro pillleHHSI CJiJ pPO3TJsSaaTd SIK CUCTEMY
MEeBHUX TEXHIKO-IOPUAWYHUX NPUINOMIB, MpaBWJI, CTAaHAAPTIB, SKi
MOBUHHI 3aCTOCOBYBATUCh CYJIOM TP yXBaJIeHHi PillleHHSI 3 METO0
JIOCSITHEHHSI Moro 1ijiefl SIK akTa MpaBocyais (IKUM MOBUHHO Bif-
MOBiIaTH CyAOBe PillleHHs i Ha BiAMOBIAHICTh IKUM CYIOBE PillleHHSI
MOXHA IIePEBIpUTH).

Bumoru, 1o npen’sIBISIOTBCSI OO CYAOBHMX pillleHb, MOXHA MOi-
JINTU 1€ Ha ABi TPpyNM: BUMOI'M OO 3MICTy PIillIeHHSI Ta BUMOTH IO
¢dopmu (TekcTy) pillleHHs. BUMOIu, 110 CTOCYIOTHCSI 3MICTY CYIOBO-
ro pillleHH$, Tpea’ ABISIOThCSI 10 HBOTO, SIK 10 MPaBO3acTOCOBHOIO
aKkTa, a BUMOTU A0 (pOpMU XapaKTepU3yIOTh CyI0Be PillIeHHS K MPO-
LEeCyaJlbHUMA JTOKYMEHT.

Bumoru, 1o npea’siBAsSIOTbCS 10 CYI0BOTO PillleHHS SIK TpaBo3a-
CTOCOBHOI'O aKTa, BimoOpaxaioTh caM IIPOIeC IIPaBO3aCTOCOBHOI Mi-
SITBHOCTI CyIy I Yac yXBaJIEeHHs PillleHHS: BCTAHOBJIEHHSI OOCTaBUH
CIIpaBM Ta 3aCTOCYBaHHSI JO HUX HOPMHU 3aKOHY. Y 3B’S3KYy i3 LIUM
JI0 TaKUX BUMOT BiTHOCSTHCS 3aKOHHICTh Ta OOrpyHTOBaHicTh. 1li BU-
MOTH € CITUIBHUMM JJIsl BCiX CYAOBUX pillleHb He3aJexKHO BiJ hopMu
ix BUpaxXeHHs (pillleHHS, yxBaja, MOCTaHOBA YW CYIOBUII Hakas).

BuMoru o mpoliiecyalibHO1 (hOpMHU PillleHHSI MOXYTh OYTH 3arajib-
Hi, cneuiajbHi Ta cneuudivHi. 3arajbHi BUMOTU 10 GopMU (TEKCTY)
pileHHS — e Ti, SKi MOXHAa BiTHECTH OO 3arajbHUX IIPaBUJI Ii-
JIOBOJCTBA i Ki CTOCYIOThCSI OyIb-SIKOI'O IOPUAMYHOTO JTOKYMEHTA:
SICHICTb, TOYHICTb, JIOTiYHICTh, TPAMOTHICTb, €TUYHICTb, BUKJIAAECH-
HS JIep>KaBHOIO MOBOIO 3 JOTPUMaHHSAM OQillilfHO-IiIOBOr0 CTUIIIO.
CrietianbHi BUMOTH A0 (popMmu (TEKCTY) pillleHHS — 1Ie Ti, 11O CTO-
CYIOTBCS JIUIIE aKTiB MPaBOCYIAs a00 HaIiJIeHi JJIs1 HUX CrieliaIbHUM
3MiCTOM: BMOTHMBOBAHIiCTb, CTPYKTYPOBaHICTh, BUBHAYEHICTh (KaTero-
PUYHICTB), myoaiuHicTh. [lepenik crneuu@iyHuX BUMOT BU3HAYAETHCS
OKpeMoO ISl KOXXHOI 3 (hOpM CYAOBHUX DillleHb, BUSHAYEHUX Y CT. 258
LITK VYkpainu, Ta xapakTepu3ye iX O0COOIMBOCTI.

3. BumMmora 3aKOHHOCTI CTOCYETHCS BCiX 0€3 BUHSITKY CYIOBHUX pi-
IIEHb B IIMBUILHOMY IIPOLIECi He3aJeXHO Bil (DOPMM iX BUpPaKeHHS
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(pimeHHs1, yxBaja, IIOCTaHOBA, CyIoBUil Haka3). I1ig 3aKOHHICTIO Cy-
JIOBOTO DillleHHsI HEOOXiMHO PO3YyMIiTH TaKe TeXHiKO-IOpUIMYHE Mpa-
BWJIO (CTaHIAPT), 110 I'PYHTYETbCS HA MPUHLMIIAX BEPXOBEHCTBA Ipa-
Ba Ta 3aKOHHOCTiI IIMBUILHOTO CYyIOYMHCTBA i mepeadadae IpaBUIb-
HE 3aCTOCYBaHHS CYIOM IIill Yyac yXBaJleHHS PillIeHHS MaTepiajlbHUX
HOPM 3aKOHOJABCTBA, & TAKOX TOYHE JOTPUMAaHHS Ta MpaBUJIbHE 3a-
CTOCYBaHHS TMpPOLIECYAIbHUX HOPM 3aKOHONABCTBA, & Y BUMAAKY Bill-
CYTHOCTI TaKMX HOPM UM iX Ne(EeKTHOCTI — ageKBaTHE (paKTUUHUM
0o0CTaBMHAM CIIPaBU 3aCTOCYBAaHHS Cy[IOM aHAaJIOTil 3aKOHY YW aHa-
JIoril mpasa.

4. OOIrpyHTOBaHICTb € HACiIKOM HaJeXHOro OOIPYHTYBaHHS, SIKe
sIB/IsIE cO0010 HaZaHHS MEBHOIO 0CO00I0 JOKAa3iB Ta MEPEeKOHIMBUX
JIOBOJIB 3 METOIO0 JOBEACHHSI MpPaBWIbHOCTI BilacHOI mo3uiii. O0r-
PYHTOBaHa BUMOTa — 1i€ BUMOTa, 110 IPYHTYEThCS HA MEPEKOHIUBUX
IoBomax, IMIKpinjieHa JOCTaTHBhOIO KUIbKICTIO JoKa3iB. OOIrpyHTOBa-
HE CyIOBE pillleHHsS — II€ pillleHHs, SKWUM 3aJ0BOJIeHa OOIPYHTO-
BaHa BMMOTA Ta SKWAM, BiAINTOBIIHO, BiIMOBJICHO y 3aJ0BOJICHHI HeE-
OOIrpyHTOBaHOI BUMOIU. TaKUM YMHOM, OOTPYHTOBAaHiCTb CYJ0OBOrO
pillIcHHSI HaIpsMy 3ajIeKUTh Bif OOIPYHTOBAHOCTI BUMOT YYaCHUKIB
IIPOIIeCY, CTOCOBHO SKUX Iie pileHHs npuitHaTro. CTymiHb HEoOXi-
HOI IIOBHOTM Ta JOCTOBipHOCTI BCTAHOBJIEHHSI CYIOM OOCTaBHUH, SIKO-
ro AOCTaTHBLO JIsi BU3HAHHSI CyJOBOTO aKTa OOIPYHTOBaHUM, MOXE
OyTH pi3HUM, 3JIEXXHO Bill BUIY CYJOBOTO aKTa Ta MUTaHHS, 110 HUM
BUPILIYETHCS, Ta KOJIUBATUCS Bil JOCTaTHbO YMOBHOrO (IMpu BUIaYi
CyJIOBOI'0 Hakazy ab0 MOCTAaHOBJICHHI yXBajil) IO HaiOiIbII TOBHOTO
(mpu yxBaJIeHHi pillleHHsI Cydy MO CYTi CIOpY).

PimeHHs cyny, yxBajeHe 1O CyTi 3asiBJICHUX BUMOT, MOXXHa BBaxa-
TU OOIPYHTOBAHUM, SIKIIO CyJ BCTAHOBMB OOCTAaBUHM CIIpaBMU Ha Mij-
CTaBi KOHCTaTallii BUKOHAHHSI (4 HEBMKOHAHHSI) CTOPOHAMM CBOTO
000B’SI3KY JIOKa3yBaHHS 3a BHYTPIlLLIHIM TepeKOHAHHSIM cyny, cdop-
MOBaHMM Ha OCHOBI ITOBHO i BCeOIYHO 3’COBaHMX OOCTaBMH, Ha SKi
CTOPOHU MOCUJIAIOThCSI SIK Ha MiACTaBy CBOIX BUMOT i 3allepeuyeHb,
MiATBEpIXXKEHUX TUMM IOKa3aMU, SIKi OyJIM MOCIIIKEHI B CYJOBOMY
3acilaHHi 3a CTyIeHeM BHYTPIllIHbOTO MEePEeKOHaHHS, 1110 € OJU3bKUM
IO CTaHAAPTY JHOKAa3yBaHHSI «I1032 PO3YMHUMM CYMHiBaMW».

ITocraHoBAsAIOUM yXBaly 3 IMTaHb IIOTOYHOI CYIOBOI HisUIBHOCTI,
Cyl IOBMHEH BCTAHOBIIOBATU OOCTaBMHM, HEOOXimHi IJISI ITIOCTAaHOB-
JICHHSI yXBajid, Ha IIiACTaBi KOHCTaTallii BUKOHAHHS (UM HEBUMKOHaH-
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HSI) CTOpOHaMU CBOI'O OOOB’SI3KY J0Ka3yBaHHSI 3a BHYTPIlHIM Me-
PEKOHaHHSIM cyny, c(POPMOBAaHUM 3a CTYINEHEM BHYTPIlIHbOTO Tie-
pPEKOHaHHSI, 110 € OJM3bKMM 10 CTaHAApTYy MOKa3yBaHHsS «0ajlaHC
MiMOBipHOCTell». B TakoMy BMITanKy CymoBa yXBajla MOXE BBaxKaTHCS
OOI'PYHTOBAHOIO.

CynoBuii HaKa3 MOXXHa BBaXXaTU OOTPYHTOBAHUM, SIKILIO CYH BCTa-
HOBUB HAasIBHICTb I'POLIOBOIO 3000B’si3aHHSI OOp>XXHUKA Iepen 3a-
SIBHUKOM Ta BiJICYTHICTb CIIOPY MpO IPaBO Ha MiACTaBi KOHCTaTallil
BUKOHAHHS (UM HEBUKOHAHHSI) 3asiBHUKOM CBOTO OOOB’SI3KY JOKa-
3yBaHHS 3a BHYTPILIHIM MepeKOHAHHSAM cyay, c(hOpPMOBAHUM 3a CTY-
MEeHeM BHYTPIllIHbOTO MEPEKOHAHHS, 1110 € OJU3bKWUM 0 CTaHAAPTY
JIOKA3yBaHHS «I103a PO3YMHUMHU CYMHiBamMu».

5. OOrpyHTOBaHO 3alepeyyeThCsS KOHLEMLisl I0pUANYHOI TIPUPOIN
3aKOHHOI CWJIM CYAOBOIO pillIEHHSI 4epe3 AeJeryBaHHs CYyIOBOMY pi-
IIEHHIO CUJIM 3aKOHY, 3aCTOCOBAHOTO cynoM. CTBEpIXKYIOUH PO Mo-
XiTHWIA XapakTep IOPUAWYHOI CUJIM CYJIOBOTIO PIllIEHHS Bil CHJIM 3a-
KOHY, MU M030aBJSIEMO CYAOBY BJIally «BJaCHOi CHJIW», a OTXe, MO
CyTi, HE BU3HAEMO 11 BJIaJ0I0 SIK Takolo. Jlep:xaBHy By, sIKa € SIBU-
1eM abCTpaKTHMUM, MOXHA BiI4yTu juie depes ii rmposiBu. [IposBom
CyIOBOI BjIaAy € 3aKOHHA CHUJa CYyIOBMX pillleHb. SIK 3aKOH € mpo-
JYKTOM 3aKOHOMIABYOl Blaau, TaK i CydOBe DPIillIEHHS — IPOAYKTOM
CyIoBoi Biangu. BoHM iCHYIOTH II€BHOIO MipOl0 aBTOHOMHO Ta MaloThb
CIIIJIbHE [KEpeNo — AepXKaBHY Biady, IO € YyOCOOJEHHAM BOJi Ha-
ponay. 3B’SI30K CYIOBOTO PillleHHS i3 3aKOHOM IIPOSIBJISIETbCS Uepe3
BUMOTY 3aKOHHOCTI CYJOBOTO DIillICHHS, a HE 4Yepe3 MOTo 3aKOHHY
CITY.

3aKoHHA cuJjla CyJIOBOIrO PillleHHS € #oro (pillleHHs) CYTHICHOIO
03HAKO10, BJIACTUBICTIO, fIKa BM3HAYA€ MiClI€ CYIOBOIO DilllEHHS B
MEXaHi3Mi IIpaBOBOIrO pEeTyJIIOBaHHS CYCIIUIbHUX BimHocuH. Karero-
pist «Res judicata», sika BUKOPHUCTOBYEThCSI B €BPOINEHCHKIN CymoBii
MpakTUlli, 30KpeMa, MpakTulli €BPONeichbKOro cymy 3 npas JIOAWHM,
€ HaOJMXKYOI0 32 3MICTOM JIO TTOHSITTSI «3aKOHHA CHJIa» CYIOBOIO pi-
IIEHHS, 10 BUKOPUCTOBYETHCS Y BITYUM3HSHINA MpolieCyaabHIi Hayll,
3aKOHOJABCTBI Ta CYIOBill IIPaKTUIIi.

6. CyTHIiCTb pillleHHsI Cyldy MOXe OyTHM pO3KpMTa Jiulle KOMIUIeK-
CHO, TOOTO 4Yepe3 B3aEMOil0 IOro MarepiaabHO-IIPaBOBOIL Ta IIPOIIe-
CyaJIbHOI CKJIaIOBUX. 3 TOUYKHM 30py MPOLECYaIbHOTO MpaBa pillleHHS
Cyly B LIMBUIBHOMY TpOlIeCi — 1I€ yXBaJ€HUI Y BU3HAUYEHOMY Tpolie-
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CyaJIbHUM 3aKOHOM TIOPSIJIKY CYAOBMI aKT, SKUM 3aKiHUYETHCS CYIO-
BUIA PO3IJISIT Ta BUPILIYETHCS IO CYTi LIMBiJIbHA cripaBa. 3 TOYKU 30PY
MaTepiaJbHOro TpaBa pillleHHSI CyAy B LIMBiJIbHOMY Mpolieci — 1ie
aKkT 3aXMCTy MOPYLIEHUX, HEBU3HAHUX a00 OCMOPIOBaHUX TpaB, CBO-
0ox Ta iHTepeciB 0coOu, 3MiMCHEHUI BHACIINOK iHAMBIAYaJIbHOIO pe-
TYJII0OBaHHS CyIOM MaTepiaJlbHUX MPaBOBIAHOCUH CTOPIH CIIOpY, KOH-
KpeTH3allii iX cy0’€KTMBHMX IpaB Ta 00OB’SI3KiB, 3a0e3leYeHHs mpa-
BOBOI BU3HAYEHOCTI Yy IIMX IPaBOBiIHOCHMHAX Ta 3a0e3MeYeHHs Y He-
OOXimHMX BUIagKax MOXJIMBOCTI IX MPMMYCOBOI peaji3allii.

OcHoBHa kjiacudikallisl K pillleHb Cyay B MTO30BHOMY, TakK i pi-
IIEHb B OKpEeMOMY TIpOBaJKEHHi Tepeadayvae ix Mofia 3a XxapakTepom
MaTepiaIbHO-IIPaBOBOTO BIUIMBY pIIIEHHS CyAy B MeXaHi3Mi IIpaBoO-
BOTO PETyJIIOBaHHs. 3a JaHMM KPUTEPIEM pIllIEeHHSI CyAy MOIUISIOTHCS
Ha KOHCTUTYTMBHI Ta JAekjapaTuBHi. KOHCTUTYTMBHI pillleHHS — 1€
pillIeHHSI CYIiB, SKMMM 3IiMCHIOETHCS 3aXMCT Cy0’€KTMBHOIO IIpa-
Ba (OXOPOHIOBAHOTO 3aKOHOM iHTEepecy) 0COOM Ha CTBOPEHHS, 3MiHY
a0o0 TIpUMMHEHHS MPaBOBITHOCHH, IIpaB Ta O0OB’SI3KiB iX Cy0’€KTIB.
ToMy Taki pillleHHsI € IOPUIMYHUMU (hakTaMu y cdepi MaTepiaabHO-
ro npaBa. KoHCTUTYTUBHI pillleHHSI, B CBOIO Uepry, MOIiSIOThCS Ha
IIPaBOYTBOPIOIOYi (SIKi CIIPUYMHSIOTh BUHMKHEHHSI IPaBOBiTHOCHH,
mmpaB Ta OOOB’SI3KiB iX Cy0’€KTIB) Ta IepPeTBOPIOBAJIbHI (SKi CIIpUYM-
HSIOTh 3MiHY Ta IPUIIMHEHHS IIPaBOBIIHOCHUH, MpaB Ta 00OB’SI3KiB
ix cy0’ekTiB). JlekmapaTuBHi pillleHHS — Ili¢ PillleHHSI CYAiB, SIKU-
MM 3IiACHIOETHCS 3aXMCT CYy0’€KTUBHUX TpaB Ta OXOPOHIOBAaHMUX 3a-
KOHOM iHTepeciB 0€3 BHECEHHS 3MiH 0 iCHYIOUMX MaTepialbHUX
MPaBOBIMHOCUH WLIJISIXOM YCYHEHHS iX CHipHOCTi (pillleHHsI Mpo BU-
3HaHHS) Ta, y pa3i HeOOXiAHOCTI, 3a0e3MeYeHHsI MOXJIMBOCTI 1X TIpU-
MYCOBOI peaji3allii (pillleHHsI PO HPUCYIXKEHHS).

Bynyun TakuM caMuyM IIPOSIBOM JIep>KaBHOI BJIaIM, SIK i 3aKOH (Iit0
SIKOTO MOXHa MPOCIiAKYyBaTH B Yaci, IMPOCTOpi Ta 3a KOJIOM 0cib), 3a-
KOHHA CuJjia pillleHHs Cyay, 1110 €, TaK OM MOBUTH, 3aKOHOM JJISI CITe-
L[iaJbHOTO BMIIAJIKY, OKPiM O0’€KTMBHUX Ta Cy0’€KTHBHUX, Ma€ Ta-
KOX MPOCTOPOBi Ta TeMIIOpabHiI MeXi Mdii.

Cy0’eXTUBHI MeXi ii 3aKOHHOI CWJIM pillleHHST Cy1y BU3HAYalOTh-
CsI KOJIOM CYO’€KTiB, Ha SIKMX ITOIIMPIOE CBOIO Mil0 3aKOHHA CHJIa
pimmeHHs cyay. O0’eKTHMBHI MeXi Oii 3aKOHHOI CUJIM DIllIEHHSI CYymy
BU3HAYaIOTHCSI KOJIOM IMPaBOBiAHOCHH, Ha SKi YMHUTDH iHAUBiIyalb-
HO-pEeryJjiolouYnii BIUIMB 3aKOHHA cuia pimeHHs cyny. IIpocTopoBsi
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MeXi Mil 3aKOHHO1 CUJIA PIillIEHHSI Cyly BU3HAYalOThCS TEPUTOPIEIO,
Ha Ky MOIIMPIOE CBOIO Ail0 3aKOHHA CHWJja pillieHHs cyny. Temmo-
paJibHi MeXi il 3aKOHHOI CUJIM PillleHHS Cydy BHU3HA4YalOTbCS MO-
MEHTaMU Yy 4Yaci, KOJU TMOYMHAE Ta MPUMUHSIE CBOIO Mil0 3aKOHHAa
cuia pillleHHS Cyy.

7. ToJl0OBHOIO BiAMiHHICTIO pillIEHHS CYIy Bil yXBaiu € Te, IO Y
pillIeHHd iCHY€ TiCHUWI 3B’430K 3i CIIipHUMU MaTepiaJbHUMHU IpaBO-
BiIHOCMHAMM, 110 € MPEAMETOM CyA0BOTO po3misay. I[TpusHayeHHsI
CYIOBOIO pillIeHHSI — BHECTU SICHICTb Yy 1Ii MPaBOBiIMHOCUHMU, YiTKO
BU3HAYUTHU iX 3MiCT. PillleHHsI Cyly € aKTOM iHAMBioyaJbHOTO MTPaBO-
BOrO PEryjloBaHHSI MaTepiaJiIbHUX MPaBOBITHOCUH. YXBaja Cyly Mae€
BUKJIIOUHO IIpoIecyalibHe 3HAYeHHS i Ha MaTepiaJibHi IIPaBOBiTHOCH -
HU CTOpiH Oe3nocepenHbO HE BIUIMBAE.

CynmoBa yxBaja — 1I€ CYIOBHUI akT, SIKUM O(pOPMIIOIOThCS IIPO-
LecyalibHi 1Iii Cyay, 110 CYIPOBOJXYIOTh HiSIIbHICTh MO 3AiCHEHHIO
MpaBoOCyAs Y LIMBiUIbHIN cripaBi, Oe3nocepelHbO HE MOB’sI3aHi i3 3a-
CTOCYBaHHSIM HOPM MaTepiaJlbHOTO MpaBa Ta BUPILIEHHSIM IO CYTi
CIopy TIpO MpaBO LIUBIJIbHE.

8. Ha ocHoBi aHanizy Hopm IITK VYkpainu Ta cynoBoi mpakTu-
KW JOBEAEHO, 1110 Y BUIJISAI OKPEMOTO TpOLECyalbHOTO JTOKYMEHTa
IMOBUHHI odopmioBaTucs: 1) yxBaau, CTOCOBHO SIKMX B 3aKOHi Mi-
CTUTBCSI OE€3MOCepeHs BUMOTa, LIO TaKa yXBajla MOCTAHOBIISIETHCS
CyIOM y Hapafdiii KiMHaTi; 2) yXBaju, SIKUMM 3aKiHUYETbCSI PO3TJISI
CMpaBy, 30KpeMa i Ti, SKMUMU CIIpaBa BUPILIYETLCS MO CYTi; 3) yxBa-
JIK, SIKi MiOAraloTh TPUMYCOBOMY BUKOHAHHIO, HAIPaBISIOTHCS IS
BUKOHAHHS BiAMOBITHUM IOPUIAMYHUM YU (Hi3UMYHUM ocobaM, a Ta-
KOX KOITii SIKMX MOBUHHI HaMpaBJSITUCS yYaCHUKaM crpaBu; 4) yxBa-
JIM, SKi MiIUIATaTh anessaliiiHOMY OCKap>KeHHIO OKpeMO Bim pillleH-
Hs CyJy.

IHII yXxBajau MOXYTh IMOCTAHOBIISITUCS CYIOM Ha Miclli, 0e3 BU-
XOJly 10 Hapaayoi KiMHaTH, Ta 3aHOCUTHUCS JI0 XypHaly CyIOBOTO 3a-
cimanHs. BTiM 3akoH He 3a00poHsI€ 0OPMIIIOBATH Y BUIJISIII OKpE-
MOTO TIPOLIECYaTbHOTO TOKYMEHTA OyIb-KY CYIOBY YXBaJly, KpPiM THX,
CTOCOBHO SIKMX 3aKOH TPSIMO BKa3ye MpPO iX MPOTOKOJbHY (opmy.

9. 3a 3MicToM, 1110 OOyMOBJIEHUI (byHKIIOHAJIbHUM TNpU3HAUYEH-
HSIM JIaHOTO TMpollecyaJbHOTO aKTa cylay (XapakTepoMm BIUIMBY Ha
CYIOBMI IIpOIIEC), CYIOBi yXBajJiM MOXHa IMOAiNSATA HA TaKi IPYMU:
1) yxBanu, sIKi 6e3mocepelHbO BIUIMBAIOTh Ha PyX LIMBIJIBHOI CIIpa-




336 1. B. Anoponos. Cyoosi piwenns 8 yusinbHomy npoueci Vkpainu

BU; 2) yXBaJlM, SIKi Oe3MocepelHbO He BIUIMBAIOTH Ha PyX LIMBiIBHOI
CMpaBU.

VxBanu, siki 6e3rnocepeIHbO BIIMBAIOTh Ha PyX LMBIIBHOI crpa-
BH, B CBOIO Yepry, MOXHAa MOMUIMTU Ha: a) yXBa/H, IKi CIIPUSIOTh BU-
HUKHEHHIO Ta pyXy CIpaBH; 0) yXBaJid, sIKi IepelIKOIKal0Th BUHUK-
HEHHIO Ta pyXy CIpaBU. YXBajiu, sIKi NMEPEIIKOIXAIOTh BUHUKHEHHIO
Ta pyxy CIpaBM, MOXHa TOIIIUTHA Ha: MpeciuHi (yxBajiu, sIKi Mepe-
LIKOXXAI0Th BUHUKHEHHIO LIMBIJIBHOI CIIpaBM); BiAKJIadaidbHi (yXBa-
JIM, SIKi TIPU3BOJSITH 0 3aTSTyBaHHS CYIOBOTO PO3IJISIAY CIIpaBu); 3a-
KJTIO4YHi (YXBaJIu, IKUMU 3aKiHUYETbCSI CYIOBUI PO3IJIsI CIIpaBu).

3aKJIIOUHi yXBajii, B CBOIO Uepry, HeOOXiTHO TMOAiJATU Ha BUPIi-
IIaJIbHI Ta HeBUpilIanbHi. Jlo rpynu yxBaj, sIKi HepelIKOIKaIOTh BU-
HUKHEHHIO Ta PYyXy CIIpaBU, MOXHa BiIHECTM JIMIlEe 3aKJIOUYHiI He-
BUPpIllIaJIbHI yXBalKu. 3aKJII0OYHI BUpILIAIbHI YXBalKu € JOTIYHUM ITifl-
CYMKOM PO3IJISIAY Ta BUPILIEHHS TTE€BHUX KaTEropiii UBIIbHUX CIPAB.
Came Ha iX OTpUMaHHSI OyJaM CHPSMOBAaHI Mii yciX y4acHUKiB Tpo-
1IeCy, a OTXe, 1X BapTO BiIHECTW caMe J0 IpYIU yxBaJj, SIKi CIIPUSTIOTh
BUHUKHEHHIO Ta PyXy CIIpaBM.

VxBanu, gki 6e3mocepeHbO HE BIJIMBAIOTh Ha PyX LMBUIBHOL
CIpaBy, MOXHAa MOMUIMTYA Ha: a) yXBaau, SKMMHU O(MOPMISIIOTECS il
Cylly 3 MiATOTOBKW CIPaBU A0 CYyJOBOrO pO3IJsny Ta 3a0e3MeuyeThb-
Cs CIIpUSIHHS Y peatizallii IpaB Ta BUKOHAaHHiI O0OB’SI3KiB YyYaCHUKIiB
npotiiecy; 0) yxBaJiv, SKUMU CyJ BUMNPABJISE HENONIKU CYyAOBOTO PO3-
[JIsiAy abo CyoOBOTO pillleHHS; B) YXBaJlM, SIKUMU CY[ pearye Ha IIo-
PYILEHHST 3aKOHY.

Takox 3a TMifCTaBOIO 1X MTOCTAHOBJIEHHS CYIOBi yXBaJli BapTO MOi-
JISITW Ha Ti, IO MMOCTAHOBJISIOTHCS cymoM ex officio He3anexXHO Bif
KJIOITIOTaHHS OCi0, sIKi OepyTh Y4acTh y CIIpaBi, Ta Ti, IO € pPeaKIli€lo
Cyly Ha KJIONOTaHHS 0ci0, sKi OepyTh y4yacTb y CHpaBi.

10. ITinmaeTbcg KpuTHUL OoOpaHa 3aKOHOIABLIEM KOHIIEIIIis Ha-
TIiJIEHHST 3aKOHHOIO CWJIOIO CYAOBHUX yXBaj. 3aKOHHa CHJIa CYJI0BOTO
pillIeHHSI — 1I¢ Ta BJIACTUBICTbh, SIKa JO3BOJISIE iIOMY OYyTU PETyJsiTO-
pOM MaTepiaJbHO-TIPaBOBUX BiTHOCHMH CTOpiH (Maloyud Ha yBasi iH-
JNUBiAyalbHO-TIPABOBE PETYJIIOBAHHS), TUX BiIHOCHH, 1110 OYyJW Tpemi-
METOM CYIOBOTO po3rjsiay. ToMy yxBajia Cydy K CYIOBUM aKkT, sIKUM
HE BUPpIIIYE MaTepiaibHO-IIPAaBOBUIA CIIip IO CyTi, He MOXe Habupa-
TU 3aKOHHOI CMJIM, X04a i, Oyny4u akTOM CYAOBOI Blaau, MiCTUTh Y
co0i BIamHi MPUITMCU, a OTKe, HaO0yBa€ OKpPeMUX PUC, BJIaCTUBUX 3a-

8 ULBIABHOMY HPOUL

a—1-0518 Isan

YOo6tp

BucHosku 337

KOHHIl crIi cymoBoro pimreHHs. [ToHSITTS 3aKOHHOI CUIA He 30ira-
€ThCSI 32 CBOIM 3MIiCTOM 3 TMOHSTTSIM lopuaAuYHOI cuiu. Ha BinmiHy
Bil pillleHHS Cyady, sIKe Y BCTAHOBJIEHOMY MPOILECYaATbHUM 3aKOHOM
MOpSAKY HaOMpa€e 3aKOHHOI CUJIM, CyIOBa yXBajla Ha0Mpae YMHHOCTI
(IopUIMYHOI CUJIM), OOHAK 3aKOHHA CuJia LIbOMY MpOlleCyaJbHOMY
aKTy He BJIaCTHBA.

11. YkpaiHcbka MoIeb HaKa3HOTO MPOBaIKEHHS BHACIIIOK BHeE-
CEHHS 3MiH 0 IIMBIIBHOTO IIPOIIECYaTbHOTO 3aKOHOMABCTBA HAOJIM-
3MJ1acsl 3a CBOIMM XapaKTepUCTHUKAaMU IO Oe3IOKyMeHTapHOi (0e3m0-
Ka30BOi) MOJIeJIi, X04a OCTaHHS ¥ HEe peajli3oBaHa IO KiHISI B HOP-
Max HITK VYkpainu. IIpo 11le MOXYTb CBiIUMTH MOJOXEHHS TPO-
1IeCyaJIbHOTO 3aKOHY TpO Te, 10 B TEKCTi CYJIOBOTO Haka3zy Cyn Io-
BUHEH 3a3HayaTu, 1110 BiH HE IepeBipse 0OIPyHTOBAHICTh BUMOT, i Te,
IO CYyIOBMIA HaKa3 CKACOBYETHCS 3a OyIb-sIKOIO 3asiBOI0 OOpKHHMKA
TaKoX 0e3 mepeBipKu il OOIpyHTOBAHOCTI. 3a TaKMX YMOB CYIOBUIA
Haka3 BTpayva€ NesKi BaXXJIMBi O3HAKW aKTa MpaBocynns. BiH € nuie
(opMasibHO OOTPYHTOBAaHUM (MOTO OOIPYHTOBaHICTh (DaKTUYHO 3a-
JIEXXUTh JIMIIE Bill TOTO, Y4 BU3HAE MOTO OOIPYHTOBAHUM OOPXKHUK).
B TakoMy Bumaaky 3akpirjieHHsI 000B’sI3KY 3asiBHMKa NOJaBaTH 10
3asBM MpO BUJAUYy CyJOBOTO HakKa3y MMCbMOBI IOKa3W Mpu3HAYEHE
JIMIIe ST TOro, 1100 yOe3NeYnuTUCh Bil mped’siBIeHHS 3aBifoMo 0e3-
MiICTAaBHUX BUMOT Ta MEepeBaHTaXEHHS CYIiB 3asBaMU PO BUAAYY Ta
CKacyBaHHS CyJOBMX HakKa3iB.

12. CynoBi MocTaHOBM — li¢ TiJCYMKOBi aKTU MPaBOCYMISl CYy-
JIiB amessuiiiHOl Ta KacalliifHOl iHCTaHIIii, SIKUMHU peali3yeTbCs Tpa-
BO 0COOM Ha OCKapXeHHS Ta TMepeBipKYy CYIOBMX pillleHb 3 METO
BUIIPABJIEHHS CYIOBUX MOMMUJIOK.

VxBaooun IOCTAaHOBY, CYJ alleJISLiAHOI Ta KacalliifHOI iHCTaHIIil
Jla€ BIAIIOBiAb Ha alesliiHy (KacalliliHy) cKapry ocoOHu, siKa 3Bep-
HyJacsl 10 HbOTO 3 BUMOIOIO IIPO IMEPEBipKy Cya0BOro pimreHHs. Bo-
JIHOYAaC Taka IepeBipKa IMPpUBOAUThL TaKOX i 10 BiAMNOBiAi Ha IMO30BHY
BUMOTY (BUMOTY B TIOPSIIKY OKPEMOTO MPOBAIXEHHS), BUPILLIEHY CY-
JIOM TIepIIOi iHCTaHIil, OCKIJIbKM, BUIPABISIOUN TTOMUJIKY HUXKYE-
CTOSIIIIOTO CYMy, CYI allejsiuifiHol (KacalliifHoi) iHCTaHIIil ITOBUHEH
BKa3aTu, SIK camMe MOBMHEH OyTW BUpILIEHUH IOPUIMYHUMN Crip.

13. ITocraHoBa cyny anejsiiiiHOI iHCTaHIIii € pe3yJabTaToM Iie-
perisay LUBIJIBbHOI CIIpaBM Ta MEpeBipKU 3aKOHHOCTI Ta OOIPYHTO-
BaHOCTI pillleHb Ta yXBaJl cyay Ilepiuoi iHcTaHIii. IToctaHoBa cymy
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KacalliifHO1 iHCTaHIIii € pe3yJIbTaTOM TMEPEBIPKU 3aKOHHOCTI PillleHb,
yXBaJl Ta TIOCTAHOB CYIiB MePIoi Ta aneisiiiiHol iHCTaH1Iil. ¥ mocra-
HOBax Cy[y KacalliliHOi iHCTaHIIil HallOibIIIO MipOIO0 MPOSIBISIETHCS
TeHJEHIiSl 10 MOEAHAHHS MPUBATHOTO iHTEpeCy yYacCHMKIB CIpaBu
JI0 TMEepeBipKM 3aKOHHOCTI iX pillleHb Ta MyOJiuHOro iHTepecy nep-
JKaBU 10 3a0€3MeYeHHs] €THOCTI CYJA0BOI MPAKTUKMU.

14. O6oB’sa3K0BicTh MTocTaHOB BepxoBHoro Cyny i€ B KiJbKOX
HarpsiMKax: 1) BHYTpilllHSI 00OB’SI3KOBICTb — TOIIMPIOETLCS HA CTO-
PiH CMOPY, OCKIiTbKMA OCTATOYHO 3aKpITUTIOE iX B3a€EMHI MpaBa Ta 0060-
B’3KM y CHipHUX MaTepiaJilbHUX MPaBOBiTHOCUHAX, 10 OyaU Mpe.-
METOM CYIOBOTO PO3MISAY; 2) 30BHillIHSI 000B’SI3KOBICTb — 3arajib-
HOOOOB’SI3KOBICTh IPUNUCIB IocTaHoBU BepxoBHoro Cymy. O3Hauyae
HEeOoOXiTHICTh KOXHOIO OpraHy JAep>KaBHOI Bjaau Ta MiCLIEBOTO ca-
MOBpsIIYBaHHS, (i3MYHOI Ta IOPUAMYHOI OCOOM BU3HABATHU OOOB’-
SI3KOBIiCTh MPUIMHUCIB, IO MICTSIThCS Y MOCTAaHOBI, O TUX ITip, MOKHU
BOHa 30epirae 3aKoOHHY CHJIy Ta 30epiraloTh CBOIO JIif0 MpaBa Ta 000-
B’SI3KM CTOpiH, BCTAHOBJICHI 1i€}0 ITOCTAHOBOIO; 3) MpolieaypHa 000-
B’I3KOBICTb — CTOCYETBCS Jiuiilie MocTaHoB BepxoBHoro Cyny, sKu-
MM CKacOBaHi CyIOOBi pillleHHSI CyHiB ITONEPEAHIX iHCTaHIIil, a crpa-
Ba HalipaBjieHa Ha HOBMI po3misia. Taka rmocTaHoOBa MiCTUTh BKa-
3iBKM 1110JJ0 BYMHEHHSI MEBHUX MpPOLECyaTbHUX Iiii, 000B’SI3KOBI IS
BpaxyBaHHS CYJIOM HIXXYECTOSIIOI iHCTaHIIil IpX HOBOMY PO3TJISIAi
cnpaBy; 4) 000B’SI3KOBICTh JJISI TPABO3aCTOCYBAaHHSI — CTOCYEThCS
Ti€El YaCTMHW MOCTAaHOBM, 110 MiCTUTh MPaBOBI BUCHOBKHU IIOAO ITpa-
BUJIBHOTO 3aCTOCYBaHHSI HOPMU IIpaBa, sIKi € 00OB’SI3KOBUMU JJISI
BCiX Cy0’€KTiB BJIagHUX MOBHOBaXXEHb, SIKi 3aCTOCOBYIOTh Y CBOIl [i-
SITBHOCTI HOPMATUBHO-MPABOBUM aKT, 110 MICTUTh BiMOBiAHY HOP-
My TpaBa, a TaKOX BPaXOBYIOThCS iHILIMMU CyJaMU MPU 3aCTOCYBaHHI
TaKMX HOPM IIpaBa.

V nocraHoBax cyay KacalliifHOi iHCTaHIIil HalOiIbIIO Mipolo
MPOSIBIISIETBCSA TEHACHIIISI 10 TTOEAHAHHS TPUBATHOTO iHTEPECY yyac-
HUKIiB CITpaBU O IE€PEBIpKM 3aKOHHOCTI CYIOBHUX pilllEHb Yy iX Crpa-
Bax Ta MyOJIIYHOTO iHTEpecy JepKaBU A0 3a0€3MEYEeHHST €THOCTI Cy-
JIOBOI IPaKTUKMU.

15. IIpaBoBuUii BMCHOBOK TIpO TIpaBUJIbHE 3aCTOCYBaHHS HOP-
MU IIpaBa: 1) IMOBMHEH OOOB’SI3KOBO MICTUTHUCS y mocTaHOBax Bep-
xoBHoro Cyny, yXBaJIeHUX Yy CKJali majatu, o0’emHaHol majgaTtd abo
Benukoi Ilanatu, ocKiabKu cIipaBa Oyjia IlepedaHa Ha iX pO3IJISA
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y 3B’SI3KYy 3 HE3TOJ0l0 KOJerii cyaaiB, majgaTv, o0’€qHaHOI MajaTu,
1o mepeaajga crpaBy, 3 iCHYIOUMM BMCHOBKOM IIOAO TOPSIAKY 3a-
CTOCYBaHHS JAaHOI IIPaBOBOI HOPMU; 2) MOXE MIiCTUTUCS Yy ITOCTAaHOBI
koJjerii BepxoBHoro Cyny y Oynb-sIKiii crmpaBi, B sKili BepxoBHmit
Cyn BBaxaB 3a HEOOXiqHE PO3’SICHUTH TOPSAIOK 3aCTOCYBaHHS IEB-
HOI MpaBOBOi HOPMHU Y KOHKPETHUX IIPaBOBiIHOCHMHAX, 30KpeMa i
y TocTaHoBax, skuMu BepxoBHuit Cyn 3aiuilnB KacaliliHy cKapry
0e3 3aJ0BOJIEHHS, a CYJIOBi pillleHHsI — 0e3 3MiH. Takuii BUCHOBOK €
HeoOxinHuM, skio BepxoBHuit Cyn B pe3ysbTaTi Mepernisiay pillleHb
CyJiB TMoMepenHiX iHCTaHLiil BCTAHOBUB iCTOTHE MOpYIleHHs (Herpa-
BWIbHE 3aCTOCYBaHHS) HOPM MaTepiaJibHOro Ta/abo MpollecyaJbHOTO
mpaBa; 3) MOXe IOBHICTIO HE BiITBOPIOBAaTUCSI Y MOCTAaHOBAaX KOJETil
BepxoBHoro Cyny B aHaJIOTIYHUX CIpaBaX, 1110 YacTO MOBTOPIOIOTHCSI.
B Takux Bumagkax BOa4a€eThcsl JOLIJBHUM Ta IOCTaTHiM, 1100 Bep-
xoBHMII Cyn mocuiaBcsl Ha BJIaCHi MpaBOBi BUCHOBKM, BUKJIAACHI
HUM Y CYyIOBUX MOCTaHOBaX y TOINEpeAHiX aHAJIOTIUHUX CIpaBax.
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