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AHHOTAUUSA

Joaunckaas M. C. OcCoOEHHOCTM HOTAapUAlbHOTO YIOCTOBEPEHUS MOTOBOPOB KYIJIM-MPOJaXU 3e-
MEJbHBIX YYaCTKOB TOCYIapCTBEHHON M KOMMYHalbHOU coOcTBeHHOCTH. — CTaThs.

PaccmaTpuBaioTcs akTyanbHble MPOOGJeMbl MPABOBOTO PETYIUPOBAHUSI 0053aTEIbCTBEHHBIX OTHOLIE-
HUIi, BO3HUKAIOI[UX U3 AOTOBOPA KYMAU-NpPOAaXu. BriscHEHB 0COOEHHOCTU AOTOBOPA KYMIM-MPOAAXU.
ABTOPOM PaccMOTPEHO TMOPSIOK HOTAPUATbHOTO YAOCTOBEPEHHUS JOTOBOPOB KYMJIH-TPOJAXH 3€METbHBIX
YY4aCTKOB TOCYAapCTBEHHON M KOMYHaJIbHOU COOCTBEHHOCTH.

Kntouesvie cnosa: noroBop KyMIU-TpPoOAaxu, MpeAMET U CTOPOHBI AOTOBOPA, HOTApUANbHOE YIOCTO—
BepEHUE NOTOBOPA KYIJIM-MPOJAXHU 3eMENbHOrO y4acTKa.

Summary

Dolynska M. S. Features notarization of contracts of sale of lands of state and communal prop-
erty. — Article

Actual problems of legal regulation of binding regulation arising from a contract of sale. The
features of the contract of sale. The author deals with the procedure of notarization of contracts sale
of lands of state and communal property.

Keywords: sales contract, the subject and parties to the agreement, notarization of the contract
of sale of land.
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JO IINTAHHA IPO NIACTABU BUHMUKHEHHSA
PETPECHHUX 30BOB'A3AHDb

Cneuudika UMBIIBHO-TIPAaBOBUX BiIHOCUH HE JIMIIE AO03BOJISE BUKOPUCTATU Me-
XaHi3M omocepeaKoBaHOI peajizanii cy0'€eKTUBHUX MpaB (IpeaACTAaBHUILTBO, KoMicis,
areHTyBaHHs, OOBipue ymnpaBJiHHS), aje i JDOMNYyCcKae ONMocepelKOBaHe BUKOHaHHSH
000B'SA3KiB, BKJIOYAUYMU Ti 3 HUX, SIKi BUHUKAIOTh BHACHIZOK 3QiMCHEHHS MpPaBOIO—
PYLWIEHHS i CKJanalwTh 3MIiCT LUBiIbHO-TIPAaBOBOI BinmoBigaJibHOCTI (MopyKa, OaHKiB—
chbKa rapaHTisi, coJigapHa BigmoBimanbHicTb). IHTepecu cTiiikocTi obopoTy y HU3ILI
BUIMAaAKiB CTaBASITh (akKT BUKOHAHHS 00OB'sSI3KYy BulIle 3a 0cobOy, 3000B'sI3aHY 10
BUKOHAaHHS. B uucai opuamyHux 3aco0iB, mo 3abe3mneyyioTb HOPMaJbHy poOOTYy
MEeXaHi3My omocepeaKOBAaHOTO BUKOHAHHS O0OB'SI3KiB i KOMMEHCYIUYUX HeCmpaBem—
JUBICTH, 110 BUHUKAE NPHU LbOMY, B PO3MOMAiJi PU3BUKIB MOPYHIeHHS CYO'€KTUBHUX
npaB i iHTepeciB, IO OXOPOHSIOTHCSI 3aKOHOM, BUKOPUCTOBYETHCS IOPpUIAMYHA KOH—
CTpYyKIlisi perpecy.

[lutaHHsA, MOB'SA3aHi i3 3aCTOCYBAaHHSIM HOPM IIpPO perpec, € AOCTAaTHbHO aKTy—
aJbHUMMU, MPO L0 CBIAYUTH MOIMMPEHHS BUNAAKIB 3BEPHEHb A0 CYAy 3 MPUBOAY
perpecHux 3000B's3aHb, MO, y CBOW0 Yepry, OOYMOBJEHO MOIIMPEHHSM BUMALKiB
3aCTOCYBaHHSI MpaBOBOi KOHCTpPYKILii perpecy.

HocnigxeHH KaTeropii perpecy Oyau TNpuUCBIYEeHiI MNpalli TaKuUX BYEHUX,
ak 0. C. Modbde, I. b. Hosuubkuit, €. A. Cyxauos, K. C. FOgenbcon, B. T. Cmup-

HOB Ta iH., mpoTe O6araTto mMUTaHb y Uil cdepi moTpebywTh YyTOUYHeHHsA. Tak, Hemo-
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CTaTHBO NOCJIiJKEHUM 3aJUIIAETHCS MUTAHHS MPO MiACTABYM BUHUKHEHHS PErpecHUX
3000B's13aHb. OTXe, METOW LLOTO NOCHIAXEHHS € HOCHiAXEHHS MiAcTaB BUHUKHEH—
HSI perpecHuX 3000B'sI3aHb Ta BCTAHOBJIEHHS IX OCOOGJIMBOCTEH.

[luTaHHS Mpo MiACTaBy BUHMUKHEHHS PerpecHoOoro 3060B'si3aHHS BMU3HAYa€ MOro xa—
pakTep, SIK i OyAb-IKOro iHImOro 3060B's3aHHs. [ligzcTaBa BUHUKHEHHS NPaBOBigHO-
WIEHHs BU3HAaYa€ MOro AMHaMiKy, cnmocobu 3iliCHEHHS MOPOAXYBaHMUX HUM MpaB Ta
iX 3aXMCTy y pa3i NOpyluleHHs, MOPSIAOK NMPUNMUHEHHs NnpaBoBigfHomeHHsa [1, c¢. 23].

[Moni6Ho BciM iHIWIMM UMBIABHUM IpaBOBiZHOCHMHAM, 3000B'sS3aHHS BUHUKAIOTh
Npu HacTaHHIi MeBHUX pUAUYHUX (pakTiB. Lli pakTu abo Bigomi IXHi CYKYyNmHOCTI i
iMEHYIOThCs MiZcTaBaMU BUHUKHEHHS 3000B'si3aHb [2, c. 26].

IOpuauuHi pakTu € o6cTaBUHAMU KOHKPETHUMMU, iHAUBIAYaJlbHUMMU, 11O iCHYIOTh
y MeBHii TOYLi 4acy i MpOCTOpPY, a TaKOX INEBHUM YMUHOM OO'€KTHUBOBaHi 30BHI i
XapakKTepU3YIOTh HasgBHiCTh abO0 BiACYTHICTb MEBHUX SABUIL MaTepialbHOTO CBITY.
KpiM nboro, BoHu mpsiMmo abo HempsiMo mependayeHi HopMaMu npaBa, 3adikcoBaHi B
YyCTAaHOBJIEHIW 3aKOHOJAaBCTBOM NpOLEAYPHO-TIpolLecyaldbHili popMi, TATHYTH mepea—
0ayeHi 3aKOHOM NpaBOBi HacCliaKu.

Yactuna nepma ct. 11 IIK Ykpainu, korpa HaduBaeTbcsl «IlincTaBu BUHUKHEH-
HS UMBINbHMUX MpaB Ta 000B'A3KiB», mepeabavae, MO LUBiJIbHI mpaBa Ta 060B'A3KH
BUHUKAWTH i3 Aiii ocib, mo mependavyeHi akTaMMu IUBIJbHOIO 3aKOHOJAaBCTBa, a Ta—
KOX i3 nmiii oci06, mo He mepenbayeHi UMMM aKTaMU, ajie 3a aHAJOTi€ MOPOAXYIOTh
HUBiNbHI MpaBa Ta 060B'a3ku. Y u. 2 ct. 11 K YkpaiHu BKasyeThCs, L0 MMiAcTaBa—
MY BUHMKHEHHS LUBIiJIbHUX MpaB Ta 000B'sA3KiB, mepeaycim, €: 1) moroBopu Ta iHImIi
MpaBOYMHU;, 2) CTBOPEHHS JIiTepaTypHUX, XYAOXHiX TBOpPiB, BUHAXOAiB Ta iHIIUX
pe3yabTaTiB iHTeJNeKTyalbHOI, TBOpYOi AisfiAbHOCTiI; 3) 3aBOAaHHS MalHOBOI (MaTepi—
aJlbHOi) Ta MOpaJbHOI IWKOAMU iHWIiNA 0co0i; 4) iHWIi IOPUAUYHI haKTHU.

[Ipu uboMy MOHSATTS «iHIIiI WOPUAMYHI GaKTU» OXOMJIIOE TaKi pi3Hi MpaBOBi Ka—
Teropii, IK nMpaBoMipHi (OroJIOMIEHHS KOHKYpPCY, pPSITYBaHHS, BEACHHS YYXUX CIpaB
TOWIO), TaK i HempaBOMipHi Aii, 0 He MigMmanamTh O0e3MocepeaHbO MiJ MOHSATTS «3a—
BIAAaHHY WKoau» (6e3migcraBHe 30arayeHHs, CTBOPEHHS HeOE3MEKM TOIILO).

IMopoauTtu 3000B'sI3aHHS MOXe OyAb-sIKUU 3 WPUIUYHUX (GaKTiB, mepepaxoBaHUX
yct. 11 UK, npuyomy mepenik umux migcraB He € BuuepnHumMm. OTxe ug Hopma LK
YKpaiHu BCTAaHOBJIOE JIMIIE MPUOAUZHUN MepeiK MifcTaB BUHUKHEHHS ILUBIiIbHUX
npaB i 000B'sI3KiB, IO € BifOOpaXeHHSIM MPUHLUKUIIOBOTO MNOJOXEHHS, 3TiTHO 3 SKUM
LUBiNbHI MpaBa Ta 000B'SI3KM MOXYTh BMHUKATH He JUIIe 3 Ai 0ci0, mo mepexba—
YeHi aKTaMM IIMBIJbHOTO 3aKOHOIAaBCTBA, ajie TaKOX i3 il ocib, mo He mepenadaveHi
UMW aKTaMHK, aje 3a aHaJOTi€l0 MOPOIXYIOTh LUBIiIbHI MmpaBa Ta 00O0OB'SI3KHU.

KoxHuit 3 mepepaxoBaHux y ct. 11 LK mopuanunux ¢akTiB MOXe CTBOpPHOBATU
3000B'ss3aHHs abo caM mo co0i, a60 B MOEAHAHHI 3 J€IKMMU IHIIUMU IOPUIUIHUMHU
dakTtamMu (IOpUAMYHUI CKiamd).

IHonmi nnst HacTaHHS WPUIAMYHUX HACHiIAKIB MOXe OYTM OOCTAaTHIM HasIBHOCTI i
ONHOTO IOpUAMYHOTO GakTy (HampuUKIad, YKIaAeHHs OOTOBOPY Cy0'€éKTaMU LMBiIb—
HOro mpasa).

OnHak y peaabHilh AificHocTi yacrtime Mae Micue koMmnjaekc (akTiB, CKIaaHi

pUIUYHI pakTu, TOOTO Taki GaKTU4YHI 0OCTaBUHU, SAKi CKJIagalwThCcd 3 AEKiIbKOX
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lopuaudHo 3Hauymux ob6bctaBuH [3, c. 54]. Cepen kKommiekcy IOpUIUYHUX (DaKTiB
MPOMNOHYETHCSA PO3PI3HATU TPpyNy WPUAUYHUX (AKTIiB Ta WPUAMUYHY CYKYMHIiCTh.

I'pyna wopuanuHux ¢bakTiB — e AeKilbkKa GaKTUYHUX OOCTAaBUH, KOXHE 3 SKUX
BUKJIMKae ab0 MOXe BUKJIMKATHU ONMH i TOW Xe HaclHigokK. SAK mpaBujo, BOHA 3aKpi-
MJIKETHCSA B OAHIA HOpMi i ABNsIe coOO SABUILA OJHOTO MOPSAKY.

PerpecHa BuMoOra He Ma€e CTPOro BU3HAYeHOi 3aKOHOM minctaBu (TouHime ¢ak-
TUYHOTO CKJaAy) BUHUKHEHHS MNOAiIOHO TOMy, K Lle¢ Ma€ Micle B 3000B'SI3aHHAX
3 NOTOBOpiB, 3 mAeqikTy abo 3 OesmigctaBHoro 36arauyeHHsa. lle, ogHak, He O3Ha—
Yya€ HEBM3HAYEHOCTIi pPO3rASHYTOro BigHoleHHS. CTOCOBHO OKpEeMUX KOHKPETHUX
3000B's13aHb € cmeliajdbHi HOPMM, IO BU3HA4YalOTh NpaBO perpecy. B omHux Bumag—
Kax Ille MpsIMO BUPaxXeHO B caMiil HOpPMi, IO peryjwe BinmoBiAHiI 3060B'sa3aHHs [4,
c. 66].

Y nitepaTypi 4acTo BKa3yIOTh, IO XapaKTePHUM [JsI pErpecHOro 3000B'SA3aHHS €
Te, U0 XO0Ya OCHOBHiI MPaBOBiIAHOCHUHU MOXYTbh BUMJMBATHU 3 Pi3HUX MiAcTaB (3aKOH,
NOTOBIp i iH.), perpecHe X 3000B'sA3aHHSI € 3000B'I3aHHAM €X lege. Bono 6a3yeTbcs
6e3nocepeaHbO Ha BUMO3i 3aKOHY. 3aKOH € €IMHOI0 MiACTAaBOI BUHUKHEHHS perpec-
HOTo 3000B'sI3aHHS.

M. 1. Bapy BiamiuaB, 110 BU3HAYEHHS PErpecHOro 3000B'sI3aHHS IK 3000B'A3aHHS
ex lege mae He Tinbku TeopeTuuHe, ane # BeAMKe MpaKTUYHEe 3HAYyeHHs. PerecHe
3000B'sI3aHHS BUHUKAa€E, a OTXe, perpecHa BUMOTa MOXe OYTU Mpea'siBACHOI JHIIe
MNpU HAasABHOCTI GAKTUYHOTO CKJIaAy, 3 SKMUM 3aKOH 0e3mocepeqHbO 3B'SI3y€ BUHUK—
HEHHS mpaB i 060B'A3KiB MO perpecHoMy 3060B's3aHHI0 [5, c. 8].

Liei x nymxu potpumyBaBcs [. b. HoBuubkuii, mo npaBo perpecy He HalaeThCs
Hi cynoMm, Hi iHIIUM SKMM-HeOyab OpraHomM, IO PO3TJAsiZa€ CIHip NMPO OCHOBHY BU—
MOTY, 3 SKOTrO 3roJiOM MOXe BUIJMUBATU perpecHa BuMmMora. BiacyTHicTb BKa3iBKu B
pilleHHiI cyay Ha OCHOBHY BUMOTY (Mpo HalaHHS NpaBa perpecy) He MepelIKOAXae
perpenieHTy BUCYHYTHM BMMOTY A0 perpecarty, TakK caMo sSK i HasgBHiCThb Takoi BKa—
3iBKM, ajle MPU BiACYTHOCTI (paKTHUYHOTrO CKJIany IJs perpecHoi BUMOTHU, HE CTBOPIOE
npaBa perpecy [6, c. 49].

ToMy BKa3iBKa y pilleHHi cyay NMpo HajJaHHS BiAmoBimauyeBi MpaBa perpecy opu—
OIUYHO Oadayxa i cama mo co0i He MOXe CJIYXHMTHU MiACTAaBOIO Hi AN Ipen siBICHHS
perpecHoi BUMOTru, Hi ang ii 3agoBojeHHSI. TakuM YMUHOM, perpecHa BUMOTra 3a—
CHOBaHa 0e3mocepelHbO Ha 3aKoHi. | mpaBo perpemieHTta, i 000B'A3KM perpecaHra
BUHUKAKWTh Yy LbOMY BUNAAKY MPU HAABHOCTI MeBHOro (GHaKTUYHOTrO CKJany, II0
XapakTepHU3y€e 3B'SI30K MiX OCHOBHOIO i perpecHoio BuMorowo [5, c. 8].

OnHak BBaXaTH 3aKOH MiACTaBOI0 BMHHKHEHHs 3000B'sSi3aHHS HEBipHO, 3aKOH
MOXe€ BUCTYMAaTU MEpPelyMOBOI BMHUKHEHHS BiANMOBiIHUX BiAHOCHUH, a He iXx migcra—
Bolo. IligcraBolo perpecHux 3000B'si3aHb € ¢akTu, BKazaHi y cr. 11 K VYkpainu.
ToMy HamuMM 3aBAaHHSAM € aHadi3, AKi 3 LMX MHiACTaB MOXYTb MOPOJAUTU pErpecHe
3060B'sI3aHHSA.

JloroBip He MOXe OYTH MiACTaBOIO BUHUKHEHHS pPErpecHOro 3000B'sI3aHHS, OCKilb—
KU TpaBO perpecy BUHMKAE TiIbKM y BUMAaAKax, BKa3aHUX y 3aKOHi, cepel SKUX
O0roBip He BKa3yeThbcs. I[IpaBo perpecy Xo4 i BUIMBA€E 3 OCHOBHOTO 3000B'SI3aHHI,

SKUM MOXe OyTW i AOroBip, ajie UM JOTOBOPOM IMpPaBO perpecy He BCTAHOBJIIOETHCSH.
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AKmo 3aKOoH y BiAMOBiAHUX BilHOCHMHAax He mepenbavyae perpec, TO HaBiTh NMpsaAMa
BKa3iBKa y JAOTOBOpi Mpo MpaBO perpecy Take MpaBO HE HAAacTh.

dnsa BigmoBigi Ha mMocTaBjieHe NMUTAHHSA, 3ayBaXMMO, IO perpecHe MpPaBOBIAHO-
IEHHS € HacJilKOM CHUHTYJASIPHOTO (Y4aCTKOBOTO) MpaBOHACTYNMHUIITBA, TOOTO MpaBoO-
HAaCTYyMHUITBAa B OKpeMUX mpaBax abo 06OB'si3Kax.

[IpaBoHAacTYyMHULTBO — 1le Hepexil cy0'€eKTUBHOro mpaBa (y IHUPOKOMY 3Mic-
Ti — TakKoX IpaBOBOro 06O0OB'sS3KYy) Bim omHiel ocobu (mpaBomaTens) Ao iHmoOI (mpa—
BOHACTYMHUKA) y MOPSAAKY MOXiZIHOro mpaBoHaOyTTs (y BiAMOBIiAHMX BUIagkKax —
MOXiZHOro HabGyTTsT MpaBoBOro 060B'sI3Ky). IIpu mepexomi cy0'€éKTUBHOTO MpaBa Bin
nmpaBogaTejsl 00 MPaBOHACTYNHUKA BigOyBaeThCsd 3aMiHa aKTHUBHOTO Cy0'€eKTa B 3Mi—
HIOBAaHUX MpaBoBimHocuHax. IIpu mepexoli HUBIIbHO-NMPaBOBOro 000B'SI3KY Big mep—
BiCHOTO OOpXHMKA OO0 HOro mMpaBOHACTYMHMKA Ma€ Micle 3MiHa MacHBHOTO Ccy0'eKkTa
B NMpaBOBifHOCHHAX. Y TOMYy i iHIIOMY BMIaJKaX OCHOBHA IOpHUAMYHA XapaKTepuc—
THKa MepexifHOro mpaBa abo mepexifHOTO 000B'A3KY 3alMINAETHCA 0e3 3MiHHU.

TakuM YMHOM, MPAaBOHACTYNHHUIUTBO € MOXiAHUM HAOyTTAM Cy06'€KTHUBHOILO MpaBa
a00 UUBiIAbHO-IPaBOBOro 060B'sA3Ky. O3HaKOI0, IO XapakKTepu3ye TaKe MpaBOHAOYT-
TS, Ha BiAMiHY Big HepBiCHOro MpaBOHAOYTTS € 3B'SI30K MiX HNpUAOAaHUM IHpaBoOM
a0o 000B'A3KOM i mepBiCHUMM NpaBoBigHOocuHaMu. «HoBe» MpaBOBIJHOWMEHHS <«BU—
HUKa€» TOMY, IO iCHYBaJu mepBicHi mpaBoBigfHocuHu. CaMmMe TOMY TakKe mpaBOHac-
TYMHULTBO HAa3UBAETHCS TPAHCIASITUBHUM, TOOTO TaKWUM, L[O MEPEHOCUTh MpaBa W
o6oB's3ku [7, c. 8].

PerpecHa BuMora — 9K pi3HOBMJ 3BOPOTHUX BUMOT — TPUNYCKA€E iCHYBaHHS
SIKOTOCh iHIIOTO 3000B'SI3aHHS, BUKOHAHHS SIKOTO i mopoaxye (Ha migcTaBi cmemi—
albHOT HOPMM 3aKOHY abo BoJsi ocib, mo O6epyTh yyacTh y NMpaBOBiAHOCHHAX) NMpaBo
perpecy [6, c. 31].

PerpecHe 3060B's13aHHS NMOXiOHe Big iHIIOTO B CeHCi BUHUKHEHHS MOT0 Ha OCHOBI
iHIOTO 3060B'SI3aHHA.

Perpec npunyckae HasiBHIiCTh 3000B'13aJbHOTO BifHOMEHHS (OCHOBHOTO), 3a IKUM
mepira ocoba 3000B'sA13aHa CNJAaTUTH BigoMmy cyMmy (abo mepegaTw iHIII HIHHOCTi) iH—
mii 0cobi BHACHiLOK TOTO, IO siIKach TpeTs ocoba He BUKOHAaa CBOTO 3000B'sI3aHHS
nepea mnepuol ocobolo abo B3araji cBOiM BMHHUM NMOBOJXEHHSM IOCTaBujJa Mep—
My o0coby B HEOOXiAHICTh 3MiMCHUTHU miIaTiX Apyriik oco6i. dakT miaatexy 3a LUM
OCHOBHUM 3000B'SI3aHHSAM MNOPOAXYE HoBe (MOXiZHe BiA HHOTO) 3000B'SI3aHHS MixX
nepuiow i TpeThbol o0cobaMu.

JIns OCHOBHOTO 3000B'si3aHHs y JiTepaTypi 3ampoloHOBaHa chneludiyHa Ha3Ba.
Tak, #0oro 3ampoHOBAaHO Ha3WBAaTU MPOPETPECOM: <«IMOA MPOTPECCHBIM 006sS3aTeNb—
CTBOM WJU MPOTPECCOM B JIUTepaType MOHMMAaEeTCsI TO OCHOBHOE 00s3aTenbCcTBO (UIU
npsiMoe), UCTIOJHEHUE KOTOPOTO U TMOPOXKAAET PErpecCHOE».

Ile ocTaHnHe 3000B'sI3aHHS i € perpecHuM. 3B'A30K perpecHoro 3060B'sA3aHHSA 3
OCHOBHHUM MOXe MaTH i iHIIKUA XapaKTep: mepia ocoba B CUIY 3000B's13aIbHOTO Bil—
HOIIEHHS i3 ApPYyrolo 0cob60i0 (0CHOBHe 3000B'sS3aHHs) OHEPXY€E Bim 1iei Apyroi ocobu
BimloMy cymy, 1o (y CUJY iCHYIWUYMX MiX MeplHIiow i TpeTbol 0c0000 MpaBOBiZHO—
CHH) HAJEXHUTh TpeTih oco0i. PakT maaTexy MO LbOMY OCHOBHOMY 3000B'sS3aHHIO

(MiX mepliolw W ApPYyrow o0cob600) MOpPONXKYeE moxigHe (perpecHe) 3000B'SI3aHHSA MixX
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TPeThOW i mepimol ocobow. TakuM YMHOM, perpecHa BUMOTa Mpea ' ABISETHCS HE IO
TOTro, 3a Koro Oyjno cmiavyeHo, abo He TUM, XTO 3aiicHUB miuatix [6, c¢. 90].

BUHUKHEHHS perpecHoi BUMOTM OOYMOBJIEHO HasBHICTIO OCHOBHOI BuMoru. Ta—
KM XapaKTep perpeccHOro 3000B'sS3aHHSI BM3HaYa€ U MOMEHT Oro BUHUKHEHHS.

IIpy LbOMY MOMEHT BUHUKHEHHS MNpPaBOBIAHOIIEHHS He CJig MJIyTaTu 3 MO—
MEHTOM, IO BHU3HA4Ya€ 4YaC BUKOHAHHS IWPUAMYHUX OOOB'SI3KiB, MOKIageHUX Ha
cy6'exra. 3milicHeHHs MpaB i BUKOHAHHS O0OOB'SI3KiB MOXe OYTH BiICTPOYEHHUM Ha
BU3HAa4YeHUU, a iHOMI i HeBM3HAYeHUH cTpok [3, c. 76].

PerpecHe 3000B'si3aHHS MOXe BUHUKHYTH TiAbKM Iiclig BUKOHAHHS OCHOBHOTO
3060B'sI3aHHSA.

HassBHiCTh OCHOBHOTrO 3000B'sI3aHHSI € MEPEAYMOBOIO IpaBa perpecy, a MiACTaBOIO
nmpaBa perpecy € caMe BUKOHAaHHSI OCHOBHOTO 3000B'SI3aHHSA.

Tomy HeBipHe TBepaxeHHs I. b. HoBULbKOro mpo CHoJiyueHHSI B perpecHiii BuU—
MO3i ABOX MpaBOBiZHOCHUH [6, c. 21] (OCHOBHHUX Ta pPEerpecHUxX).

Anxe, oolHE 3 HUX, a caMe perpecHe, BUHMKA€E i3 MPUNMUHEHHSIM iHmWoro. Perpec-
Ha BMMOTa MOXiAHa Bil SIKOTOCh iHIIOTO, OCHOBHOIrO 3000B'si3aHHS. AJle Ile¢ OCHOBHE
3000B'sA3aHHS, 3aJMIIAIOYUCh OOJHUM 3 IOPUAMYHUX (HaKTiB, IO JeXaTh y MiAcCTaBi
BUHUKHEHHS perpecHoi BUMOTHU, He BKJIOYAETHCSA B HOro 3micrt.

Insa perpecHoi BUMOTH, SIK i BCAIKOro 3000B'si3aHHsA, XapaKTepHa HasIBHICTh ABOX
CTOpiH, aje sl WOoro BUHUKHEHHS HeoOXifHO, MO0 MpMHaAMHI ogHa 3 Ooro cTOpiH
Oyjla 3B'si3aHa MEBHMMU NMPaBOBIJHOCMHAMU 3 SIKOKICbH TPEThOKW CTOPOHOIO. Y caMo—
My X perpecHoMy 3000B'ss3aHHiI OepyTh y4yacThb JuIie ABi cTopoHu. Bumora kpeau—
TOpa IO perpecHoMy 3000B'sS3aHHI0 (perpelieHTa) JUIIE OMUPAETHCS Ha WHOro BU—
KOHaHHS TpeTiihi ocobi, 3a paxyHOK OopxHUKa (perpecara) abo BUKOHaHHs, Xoua
i y cBOEMY 3000B'si3aHHi, ajle 3 BUHHM perpecara. [IpM LHbOMY MOJOXEHHS perpe-
nieHTa K cy0'€eKTa perpecHoi BUMMOTHM XapaKTEepHU3YEThCS TUM, L0 BiH meplI, HiX
cTaTu KpeauTopom, OyB OOpPXHUKOM abo BHUCTYMaB Yy SIKOCTi TaKOro MO OCHOBHOMY
3000B's13aHHI0, BUKOHAHHS SKOTO ¥ MOPOAMIO pEerpecHe.

Takuii XxapakTep perpecHoro 3000B'sSI3aHHS Ma€ BUpillalbHe 3HAaYE€HHS I
3'scCyBaHHS MOHSTTS, 3MicTy, MiACTaB BUHMUKHEHHS U 0O6GCITY perpecHuUX BUMOT Yy
KOHKPETHHUX BHIMaAKaxX IXHbOro 3acTtocyBaHHs [4, c. 65].

MoMeHT BUHUKHEHHS pEerpecHoro 3000B's3aHHS, a caMe BUKOHAaHHS OCHOBHO—
ro 3000B'si3aHHS, BaXJUBUNH 1 TOMY, IIO Bil IL[bOTO MOMEHTY 3alle XUTh MOMEHT, 3
SIKOTO MOXJIMBO TMpeJ sSBISITU PErpecHUil mMo30B (BjacHe Mpen sSIBAATH HOro MOXHa i
paHime, ajie BiH He Oyae 3aJO0BOJICHUI).

Tomy HaBiTh BU3HAaHHS CYIOBUM pilleHHSAM 3a BigmoBizayeM MO OCHOBHOMY
3000B'sI3aHHI0O IIpaBa perpecy A0 TPeThOoi 0COOM He MOPOIXKYE BUHUKHEHHS B HBOIO
(BinmoBimaya) BUMOTHU A0 Li€i TpeThoi ocoou. Taka BuMora He Moxe OyTW 3nilicHeHa, a
MO30B He MOXe OyTH mpen'ssBICHMI paHille, HiX Oyae 3poOJEeHUH MIaTiK MO OCHOBHO—
My 3000B'sI3aHHI0O, TOMY IO B IPOTMBHOMY BUIAaAKy B perpelieHTa HemMae 30MTKY, IO
Migasira€ BiJUIKOAYBAaHHIO B MOPSIAKY perpecy 3a paXxyHoK TpeThol ocobu [4, c. 65].

TakyuM YMHOM, OCHOBHOI MiACTaBOI0 BUHMKHEHHS DErpecHOro 3000B'SA3aHHS €:
BUKOHAHHs 00OB'SI3KY 3a TpeTio 0co0y. Aje Iie He €IMHAa IigcTaBa BUHUKHEHHS pe-

rpecHoro 306o0B'ss3aHHs. Sk BipHo Bkadye B. T. CMupHOB, y JiTepaTypi 4acTo mpaBo
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perpecy MmoB's3Y€ThCSI 3 BUKOHAHHSAM 3000B'SI3aHb OJHi€l0 0C000I0 JHWINEe 3a iHIIY.
TuM yacoMm perpecHi BUMOTHU HEpPilKO BMHUKAKTh NMPU BUKOHAHHI HE TilIbKHU <«dy—
Xo0ro» (3a iHmy oco0y), ajxe i «CBOro» 3000B'SI3aHHS, BUHUKHEHHS SKOro, OJHAK,
obyMoBJIeHO niew iHmoOI ocobu [4, c. 69].

Jlo TakKMX BHUOAAKiB BiAHOCSITbLCS, 30Kpema, Mpen'sIBIEHHS MO30BiB CTpaxyBajb—
HUKaMU B MOPSANKY perpecy.

Y cTpaxoBUX BiIHOCHMHAaX perpecHi BUMOTM BUHMKAITh HE NMPU BUKOHAHHI «uy—
Xo0ro» (3a iHImIYy oco0y), a @ «CcBOro» 3000B'sSI3aHHSI, BUHUKHEHHS $SKOTO, OJHAK,
00yMOBJIEHO Ji€ iHIIOI ocoOu.

[Ipen'ssBieHHS MO30BiB CTPaXOBUKIB y MOPAAKY perpecy mepembavae, L0 CTpa—
XYBaJbHUK BUKOHAaB CBiil 000B'SI30K y OCHOBHOMY 3000B'sI3aHHi, ajle 3aKOHOM HOMY
HaJaHe MpPaBO BUMOTHU CIJIAYEHOTrO, OCKiJbKM BUHUKHEHHS 3000B'sSi3aHHS OOYMOB—
JIEHO Jni€ew iHmWOi 0cobM — cTpaxyBaJlbHMKA, SAKUU HEe AOTpUMAaBCS BiANMOBIIHUX
npaBuJl BKa3aHMX y 3aKOHi. 3aKOH He MOXe NMPOWTU NMOB3 LIUX MOpPYUIEHb, HABIiTh
y BUNaakKy, sAKIO ocoba 3acTpaxyBaja CBOI0 BilmoBigajJbHiCTh, Hampukjam, SKIIO
OATII cranocsa BHaAcCHifOK HAaBMUCHOTO 3aNONisIHHS WIKOAW YU TNMepeOyBaHHSA Yy cTaHi
aJKOTOJIbHOTO CH'SIHIHHS.

[Ipu crtpaxyBaHHi HUBiJIbHOI BilMOBiAaJlbHOCTI BJaCHUKIB TPaHCHNOPTHUX 3ac00iB
cTpaxyBaJlbHUK Ta ocoba, 1[0 OTPUMMYE CTpaxoBe BilIIKOAYBaHHS, He 30iraloThcs, lie
JOTOBip CTpaxyBaHHsS Ha KOPHUCTb TPeThol 0coOM, MallHy Ta XMUTTIO i 3J0pOB'I0 SKOI
3aMOMil0OEThCS WIKOMA i AKa OTPUMYE CcTpaxoBe BimmkoayBaHHs. [IpaBo perpecy x
BUHUKAE N0 CTapyBajJbHUKA.

Heo6xinno nmoroautucsa 3 I. b. HoBuubKUM, 110 OCKiIbKM MpPaBO perpecy Hepo3—
PUBHO NOB'sSI3aHe 3 TMMU NPaBOBIAHOCHMHAMM, Ha IPYHTI SKMX MajJld Micle MmiaTix
abo omepxkaHHS BimoMoil rpomoBoi cymu abo iHIIOI MarepuanabHOi LiHHOCTI, 110 MO—
POAUIU pErpecHy BUMOTY, Ta OCKiJbKM TakKi NPpaBOBiIHOCUHU HEe € ONHOTUNMHUMHU abo
CTAaHIAPTHUMU, a MAawTb KOXHE CBOI CBOEPiIAHI pUCHU, OCTIIbKM HE MOXE YyIacThcCH
cnpoba BCTAHOBUTHU 3arajibHi MpaBuJia MpO NpeAMET i pPO3Mip perpecHoro Mmo30BY
i HaBiTh Mpo mepeAyMoBUM perpecy. Tak, Hampukigag, MocTavajJlbHUK, IO CIJATUB
MOKYMIeBi caHKIil yepe3 HeCMpPaBHICTh KOOMEPOBAHOIO0 3 HUM MiANPUEMCTBA B pO3—
Mipi, 110 MepeBUILIYE MOXJUBUN pO3Mip CaHKIiil, IKUU BiH caM MOXe OdepXaTu Bil
bOTO KOOMEPOBAHOTO MiANPUEMCTBA, Ma€ MpPaBO perpecy Ha Pi3HUIID, HE3AJTEXKHO
Bil AKUX-HeOyaAb iHmWIMX oOcTaBUH. SAKIIO B3SITU MNPUKJIAA 3 MOCTAayallbHUKOM, 110
CHJaTUB MOKYMNUEeBi YUiHKY, mTpad, 30UTKU 3a HEJOOPOSKICHICTh MOCTAaBJIEHOTO TO—
Bapy, TO MOCTayaJlbHUK MOXE HIYKaTH CHJayeHy CYyMy B MODPSAAKY perpecy 3 BUPOO—
HUKa TOBapy TiJIbKU 332 YMOBU, SIKIIO PErpecHUi MO30B Mpea'sIBJIECHUN y MeXaX TOTO
X HaBHICHOTO CTPOKY, Y MeXaX IKOTO Mir OyTH mpea'saBIeHUN i npamMuil mo3os. [Ipu
3AiiCHEHHI opraHaMu COLIiaJIbHOTO CTpaXxyBaHHsS IpaBa perpecy A0 MiANpPUEMCTBA,
Ha SKOMY 3amnojissHe KajJiuTBo abo cMepTh, MpaBoO perpecy 3i CBOiMM MepeayMoOBaMHu,
caMe HasgBHIiCTIO 3 OOKY MianmpuemMcTBa 3JJOYMHHOI Aii abo 6e3AisIAbBHOCTI TOWIO.

IIpy KOXHOMY OKpeMOMY BUMNaAKy perpecy mnorpibeH cBili ¢bakKTUUYHUK ckiaanm i
BCTAHOBJIOETHCS CBiil po3Mip perpecHoi Bumoru [6, c. 91].

OgHak BHKOHaAHHS O0O6GOB'SI3Ky 3a TpeT o0cCco0y Iie He IMOPOIXYE perpecHe

3000B's13aHHA. Xoua ¢T. 11 UK YkpaiHu Ha3uBae K MiACTaBU BUHUKHEHHS LUBIilIb-
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HUX BiIHOCUH IOPUAMYHI daKTu, ToO6TO PaKTU, IO MOXYTh NOPOAXKYBATHU LIUBIJIBHO-
npaBoBe 3000B'sI3aHHSI, ONHAK NOJ51 BUHUKHEHHS perpecHOro 3000B'siI3aHHS OIHO—
ro uboro ¢dakTy HenmoctaTHbo. HeoOxiZHe NMpUEeTHAHHS TaK 3BaHUX <«OPUIUYHUX
YMOB», sIKi CXOXi Ha lOpuaAMYHI hakTHU, aje BiApi3HAWTHLCS Bigd OCTaHHIX 3a CBOEIO
CYTHICTIO i MpaBOBOIO MPHUPOAOIO.

OCco0GAUBICT WPUAUYHUX YMOB IMOJSITA€E y TOMY, LIO NMpaBOBi HacCHiAKW MOB'sA3aHi
3 HUMU HEe NpPSIMO, a 4Yyepe3 INMPOMiXHI JaHKU, KOTPi CTBOPIOIOTh CYKYNHIiCTh YMOB
nnsi dopmyBaHHS puauuHoro dakty. CkaxiMo, MiICTaBOIO BUHUKHEHHS NpaBOBiZ—
HOCHMH MO BiAIIKOAYBaHHI MKOAMW (UMBIiJIbHOI BiANMOBiZaJlbHOCTI MpaBOMOPYUIHUKA)
€ 3aBAaHHS WIKOAU XUTTIO, 310poB'I0 a60 MailHY MOTepmHiloro, a ymMmoBaMu, sIK Impa—
BUJO, — TMNPOTUINPABHICTh Ail MOpPpyMIHUKA, NPUYMHHUKU 3B'SI30K MIiX NOpOTUIIpAB—
HUMMW [AiIMM i IIKOJOI, BMHA MOPYUWIHUKA Tomo. PerpecHe 3000B'SiI3aHHS TaKOX
BUHUKAE MPU HASIBHOCTI WPUAUYHUX YMOB (KpiM HasABHOCTi MiACTaBU BUHUKHEHHS).

TakuM YHMHOM, OCHOBHOIO MiICTABOI0 BUHUKHEHHS PErpecHOro 3000B'sI3aHHS € BU—
KOHaHHS OCHOBHOTO 3000B'ssi3aHHS, 3a 3arajJbHUM TNpPaBUJOM, BUKOHAHHS OGOB'A3KY
3a TpeTi ocoOy. [IpoTe njisgd BUHUKHEHHS IpaBa perpecy HeoOXimHui He auine ¢GakT
BUKOHAHHS OCHOBHOTO 3000B'SI3aHHS, ajle i HASIBHICTh OPUANYHUX YMOB BUHUKHECH —

Hs pEerpecHoOro 3000B'SI3aHHS, IO Oyne MpeaAMEeTOM HAMIUX NOAAJNbIIUX AOCHINXKEHDb.
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Summary

Jyla 0. V. To a question of the bases of emergence of regress obligations. — Article.

The article is devoted to research of the bases of emergence of regress obligations. The conclusion
is drawn that the basis of emergence of the regress obligation is implementation of the main obliga—
tion. Besides, for emergence of the regress obligation existence of legal conditions is necessary

Keywords: regress, obligation, legal condition, emergence basis.

YIK 347.122
T. €. Kpucans

IO IUTAHHSA TAPAHTIA 9K BUAY 3ABE3NEYEHHSI
BUKOHAHHA 30BOB'A3AHDb

BpaxoByouu, mo giloye UMBiTbHE 3aKOHOZABCTBO 3aCTOCOBYE TEPMiH «rapaHTis»
B SIKOCTi BMIY 3abe3meuyeHHs 3000B'si3aHb, iCHYE€ HEOOXiAHICTh BUBYEHHS NHUTAHHSI
YU BiJHOCATHCS cHnocoOu 3abe3meyeHHS OO KaTeropii «lOpUAMYHUX FapaHTili» Ta sK
i mpaBOBi sfIBMIIAa CHiBBIiAHOCSATHCS?

Ilopsn 3 rapaHTi€el mnpaB iHTepeciB KpeaAUTOpiB, OaHKiBChKOIO TrapaHTi€elw, ra—
pPaHTi€w SIKOCTi ToBapiB (moclyr), rapaHTi€l NpaB 3aMOBHUKA y OyAiBeaIbHOMY Mig—
psiai, rapaHTielo 0e3MepelKOAHOIO PO3MOPSAAXKEHHS TPOIMIOBUMU KOIITaMU Ta iH.,
iCHY©OTh BUIM 3abe3meuyeHHS 3000B'sA3aHb: rapaHTis, 3aBIaTOK, MOpykKa Ta iH. Bu—
HUKATh MUTAHHS, YU MOXJIUBO MPUMNYCTUTH, IO BUIIEeBKAa3aHi BUAU, Y TOMY YUCIi
«rapaHTii, AK crnoci6 3abe3ne4YeHHA», BOJOMiIIOTh 3aralbHUMU POJOBUMMU O3HakKamMu?

JlocnigXeHHS UMUX MUTAHb € JOCUTh aKTyaJlbHOIO TEMOIO Ta MAa€ 3HAYEHHS HeE
Juile 3 MO3ULIl METONOJOTIYHUX MepeBar, WO SABASIOTHCS CUCTeMaTU3alli€el IMeB—
HOro KWPUAUYHOTO MaTepiany, aje W a9 PO3KPUTTSA CYTi BiANMOBIAHUX SBUILL, AN
YiTKOCTi PO3YMiHHS CYTHOCTiI KOXHOTO MPaBOBOTO sBHUIIA.

MeTow 1i€i cTaTTi € OOCHIAXEHHS MUTAaHHS TapaHTiil K BuUAy 3a0e3MeyeHHS
3000B's13aHb. B nmiTepaTypi He iCHye 4iTKOI Mo3MIil OJO0 BH3HAYE€Hb SIK IOPUAMYHOIL
rapaHrii B LiJoMy, TakK i rapaHTii sk cmocoOy 3a0e3medyeHHs 3000B'sI3aHb, IO MPU3BO—
OIUTh OO0 iX OTOTOXHEHHS. I BCTAHOBJEHHS CIiBBiJHOIIEHHS WPUIMYHOI rapaHTii
LUBITbHUX IpaB MO BiAHOIIEHHIO OO0 rapaHTii sk cmoco0Oy 3abe3meyeHHs 3000B'sI3aHb
HeoOXiTlHO BU3HA4YUTHUCH, IO € TapaHTi€ew SK crnocoOy 3abe3neyeHHs Ta AKi ii xapak—
TepHi pucu. BigCcyTHicCTh y HOpMAaTUBHO-TIPAaBOBUX aKTaX MOJIOXEHb, IO BU3HAYAOTh
MOHSATTS rapaHTii K cmocoby 3abe3nmedyeHHsT 3000B'si3aHb, 3a HAasIBHOCTI BM3HAYeHb
OKpeMHUX BMIiB TrapaHTii, morpebye 3acTOCyBaHHS METOAY CXOXOCTi (BiZlIyKyBaHHS
3araJJbHOTO, L0 BJACTUBO yCiM TrapaHTisIM, fKi XapakKTepHi AJS LUBIJbHUX MpasB).

TnyMadyeHHS WPUAUYHUX TFapaHTid 30e0iNbIIOTO MOSICHIOE X SK MOPYKYy, 3abe3—
MmeYeHHsI, 3000B'sI3aHHS PO BUKOHAHHS 40ro-HeOyab pi3HUMU cliocobaMu, 3acobaMu
oxopoHu. Yepes Le B WPUIAUYHINH JdiTepaTypi A0Ci iCHYIOTbh pi3Hi migAXoau 3 MPUBOILY
HEONHO3HAaYHOCTi BUBHAYECHHS IOPUAMYHUX FapaHTid Ta OTOTOXHEHHS 3 OJU3BKUMU

MPpaBOBUMHU KATETOPisIMHU.
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