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lNoayouosa E.A.
cm. npenodasamenv Kageopol epaxdanckoeo npoyecca
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AOBPOCOBECTHOCTb, 3AOYIIOTPEBAEHUE
I'PA’KAAHCKVM ITPOLIECCYAABHBIM ITIPABOM
1 YCMOTPEHUE CYAA

HeoTbemeMbIM KOHCTUTYLMOHHBIM NPaBOM TPaKAaH SIBJASETCS
npaBo Ha cyneOHYH0 3amuTy. TpagMLUOHHBIM B IOPUAMYECKOH JIH-
TepaType SBJSETCS BOMPOC O 3alUTE MaTepHa bHOro mpasa. B To
BpeMsl Kak npobJ/ema 3alUThl NPOLeCcCyanbHbX NPaB B HaCToOsLlee
BpeMsi pazpadoTaHa caabo, uTo 06yCJIOBJAEHO PSINIOM OOBEKTUBHBIX U
CyOBEKTHUBHBIX TIPHYKH.

[Ipo6sema 3aluThl MpOLIECCYaTbHBIX IPAB MPEANoJaraeT n3yueHne
LIeJIOT0 Psifia BOIIPOCOB: MOHSITHE U COCTAB IPaXKAAHCKOr0 MpoLeccyalb-
HOTO NPaBOHAPYLIEHUS, TPAXKAAHCKYIO MpoLeccyalbHYI0 OTBETCTBEH-
HOCTb, 3J10ynoTpebJaeHne NPoLeccyaJbHbIMU IPaBaMu U IIp.

[Ipobsema 3moynoTpeOIeHNS TPaBaMH 3aTPAaruBaeTCs U3penka, Kak
MpaBUJIO, B CBSI3M C KOMMEHTHPOBAHUEM OTAeNbHBIX MosoxkeHn# [TIK
(HarmpuMep, OTHOCHTEJNBHO 00S3aHHOCTH JIHL, YYaCTBYIOLIUX B JeJe,
N0OPOCOBECTHO T10J1b30BATBCS CBOUMHU MPOLECCYaNbHBIMU MPaBaMH).

3noynoTpebseHnst MPaBOM B I'PaKIAHCKOM TIPOLECCe B KaKOH-TO
Mepe MPOU3BOIHBI OT 3JI0YNOTpeONIeHUH CyOBEKTUBHBIM IPAXKAAHCKUM
NpaBoOM, XOTSl U HMEIOT CaMOCTOSITe/bHOEe 3HaueHHe. DTo Npenonpen-
eJISIeTCSl OXPAHUTENbHOH (DYHKLMEH TpaKAaHCKOTO MpoLlecCyaJbHOro
npaBa, KOTOPOe MpPenoCTaB/seT 3alUTy MaTepHalbHOMY MpaBy W He
MO2KET CYLIeCTBOBATb B OTPbIBE OT HETO.

CoumanbHasi OMacHOCTb 3/10yNOTpebJeHNs MPOLIeCCyaNbHbIMHU Mpa-
BaMH 3aKJIOYaeTCsl B TOM, YTO BHELLUHe NeHCTBUS JIMLA MPOTEKAIOT B
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paMKax MpaBOBOrO M0JIs, @ HAa CAMOM JleJle UMM MTPUUYHMHSEeTCS BpeJl UH-
TepecaM MpaBOCYAHSI U UHTepecaM APYTUX yYaCTHUKOB IpaKJaHCKOro
npouecca. OnacHoOCTb TAKOrO OesHUS MOXKeT OBITb B HECKOJBKO pas
BBILIE, YeM ONACHOCTb «OOBIYHOI0» MPaBOHAPYIIEHHUS: TPOTHBONPABHbIE
JIeACTBUSl BHELIHe OO0JIEKAITCS B IOPUAMYECKYIO (DOPMY M CIOCOOHBI
MPUYMHUTH Cepbe3Hbli yllepO, MOCKOJIbKY 0as3upyTCs Ha LUMPOKOH
JI03BOJIEHHOCTH, MPEAOCTaB/seMOH JMOOBIM CYObEeKTHBHBIM MPABOM.
Takue nefictBus (6e3meficTBYE) ¢ TPYLOM MOANAIOTCS OOHAPYXKEHHUIO U
packpbiThio. OHM CJI0XKHOLOKA3yeMbl U JIMLO, 3/J0yNnoTpebuBllee npa-
BOM, MOXKET /ISl IPUKPBITHS CBOMX MPOTHBOMNPABHBIX AEHCTBUH HC-
M0JIb30BaTh apCeHaJsl 3alUThl, MPeI0CTABAEHHBIN JHULY, 10OPOCOBECTHO
OCYILIECTBJISIIOIEMY CBOM CyOBeKTHBHBIe NpaBa. HemoOpocoBecTHbIe
YUaCTHUKH Ipollecca, XKeJarolllye MNoJyuYUuTh BEIFOAHOE 115 ce0s pelle-
HHe MO0 LOOUTBCS HHBIX LieJied, MOTYT ObITh BeCbMa H300peTaTe/IbHbL.
[Ipu aToM ocobeHHO ynpyuaeT OeCIOMOLIHOCTb CyHa, He YMEIOIIero
MPOTUBOCTOSATh MOAOOHBIM TPOSIBAEHHUSIM, a [0J4ac U He HMEIOLIero
NPaBOBOH BO3MOXKHOCTH CHIeJaTh 3TO.

B HacTosilllee BpeMs CyA CHJIbHO OIPaHUYEH B BO3MOXKHOCTSAX
BJIMSIHHAS Ha HeJ0OpPOCOBECTHOE IMOBEJEHHEe CTOPOHEBI, UTO M03BOJIS-
€T 3aUHTEPECOBAHHOMY JIULY BCSIYECKH 3JI0yNOTPeOJaTh CBOUMH
NpolLeCCyaJbHEIME MPaBaMH.

XoTs MHOrMe HOPMATHBHBIE aKTbl WCIOJNb3YIOT NAHHBIH TEPMHH,
MOHATHE «3JI0ynoTpebJeHNs] TPaBOM» 3aKOHOJAATENbHO 0 CHX IOP
He OTpefiesIeHO U MPOAOJKAET 0CTaBaThCs MOJ BOIIPOCOM, MTOCKOJbBKY
HEBO3MOXKHO OOBEKTHBHO IMpPeLyCMOTPeThb BCE T0JI0XKEHHUS, KOTophle
B JaHHOM cJyyae TpeOylOT NpaBoBOro perynaupoBaHus. I[Tostomy
Ha MPaKTUKe CyAbl UCMOJb3YIOT /5 ONpefeseHHs] NaHHBIX SIBJEHHUH
TONBKO cynelickoe ycMmoTpeHue. [Ipu ocyluecTB/IeHUH CYyLeHCKOTO
YCMOTPEHHUSI B MOJOOHBIX CUTYaALUSIX UCIOJb3YIOTCS KaTeropuu crpa-
BeJJINBOCTH, NOOPOCOBECTHOCTH, PA3yMHOCTH, LeJ1eco00pasHOCTH U
HPaBCTBEHHOCTH.

[ToHsITHE CcrpaBelIMBOCTH SIBASETCS COLMANbHBIM MOHATHEM U He
HaXOJUT CBOEro YeTKOro BhIpaxkeHus B npase. g cyneldckoro ycmo-
TPEeHHS CIPaBeJIMBOCTb 3TO MpeXKae BCero paBeHCTBO BCeX INpej 3a-
KOHOM U CYZOM, paBHOIIpaBHE CTOPOH.

[Ipu npuMeHeHUH CyAeHCKOTO YCMOTPEHHUSI [IPU ONpee/IeHuH 3710Y-
notpebJeHust 100POCOBECTHOCTb MPEACTABJISET COOONH OCHOBHOMU Mpen-
es1 Boibopa. SIBisieTcs moBeneHWe NOOPOCOBECTHBIM HJH pPeub HAET O
370ynoTpebaeHNH Mpolieccya bHbIM TPAaBOM OMpeensieTcss yCMOTpeHH:-
€M CyZa C yUeTOM KOHKPeTHBIX 0OCTOSITeJbCTB Je/a U HOPMBI MpaBa.
[Ipu oueHke 3j0ynoTpebaeHus Cyl AOJKEH UCIONb30BAaTh KPUTEPHUH
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OCO3HAHHOCTU (MOHUMAaHMUS, NPeNBUAEHUS) AeHCTBUU. YTnoTpebaeHue
«BO 3J10» (3/0ynoTpebJaeHne), KaK MPABUJIO, YMBIIIJIEHHO.

He Bcsikoe Heno6pocoBeCTHOE OCYILIECTBJIEHHE CBOEro MpOoLeccy-
aJIbHOTO TIpaBa CJenyeT TPU3HABATh 3J0ynoTpedaeHneM. 310yIOTpe-
HreHue sBJIseTCsS OMHOH M3 GopMm HemoOpocoBecTHOCTH. Hemo6poco-
BECTHOCTBH MOKET BBIPAXKATbCSI HE TOJBKO B 3JI0yMOTPeOJeHUH, HO U
B HEeOPEXKHOCTH, HEHaMJ exXalleM HCIIO0Nb30BAHHH CBOETO IMpoLeccy-
aJIbHOTO TpaBa.

[Ipu cynefickoM yCTaHOBJIEHUH 3J0yNOTpeOIeHUsT He0OX0IUMO 06-
pauaTth Ha o0e CTOPOHBI Bompoca: 00bEKTUBHYIO (COOTBETCTBHUE I1O-
BelleHHsI CyOBEKTOB MPOLECCYaTbHOr0 MpaBa MpPearnUuCcaHUsIM 3aKOHA,
OCYLIEeCTBJEHHEe MPOLECCYaJbHOrO MpaBa C MpeBbIlIeHHeM MpPeaeJsioB,
C HapylLIeHWEeM IeJeBOT0 Ha3HAUeHHUs MpaBa, NMPUUHHEHHE Bpena) #
CcyOBEKTHBHYIO (HAJUUHUH BUHBI B TIOBeIeHUH CyObeKTa).

Bpen, mpuuyMHeHHBIH NpHU 3/70ynoTpebJeHHH TPaBOM HeOOXOMAHU-
MO paccMaTpUBaTh B KauecTBe CYILIECTBEHHOTO Mpu3Haka. Bpen B
MONOOHBIX CUTYyalUsIX MOXKET 3aKJAI0YaThCs HE TOJbKO B PeasbHOM
yliepOe paBaMm U HHTepecaMm JIULA, HO U B YIPO3e HACTYIJEHUS] TaKUX
TIOCJIEICTBUH.

3soynoTpebeHHe MpOoLEecCya bHBIMU TPaBaMU JOJKHO TIPHYHU-
HSITb BPENl HE TOJIBKO JIMLIAM, HHTEPECHl KOTOPBIX HAPYILIAIOTCS, HO H
00111eCTBEHHBIM OTHOIIEHHUSIM, BO3HUKAIOLIUM B XOIe OCYIIECTBJIEHUS
MpaBOCyIusi, U B LIeJIOM BCeMy npaBocynuio. Tak, B COOTBETCTBUH
co cr.1 ITIK Ykpaunsl 3agauaMu rpakfaHCcKoro CyIornpoH3BOACTBA
SIBJISIIOTCS CIIpaBeINBOe, HerpeaybexKaeHHOe U CBOEBPEMEHHOE pacc-
MOTpeHHE U paspelleHue TPakAaHCKOTO aeJa.

YMbIces 3710ynoTpeb IsSI0Lero NpaBaMu AULa MOKeT ObITh Hanpas-
JIeH Ha NpUYMHEHHe NPSIMOro Bpeda OAHOMY HJIM HECKOJBbKHUM y4acT-
HUKaM TIpOLecca, a MOXKET He INpecjaeloBaTh TAKOH LeJH, a Crnocoo-
CTBOBAaTb TOJbKO MOJYUEHHUIO KAKOU-TUOO MpolieccyanbHOR BBITOMABI.
B nocnenneM ciyyae MOXKHO TOBOPHUTH O HeocTOpoxkHOCTH. OmHAKO
Bpel MPaBOCYIHUIO MPUUUHSIETCS B JIOOOM CJydae.

CJieioBaTeNIbHO, 3J10YMOTPedJeHHe IPaKIaHCKUME MPOLECCYyalb-
HbIMU MPaBaMU MOXKHO ONpeNeJUTb KaKk BUHOBHOE HUCIOJb30BaHUE
(mefictBue nau Ge3nelicTBHE) CYOBEKTHBHOTO TPaXKIAHCKOTO TMPOLIec-
CyaJIbHOTO NpaBa (hopManbHO COOTBETCTBYIOLIEe TPeOOBAHUIM 3aKOHA
C TIpEBBILLIEHNEM MTPENEIOB, HAPYILIEHHEM LIEJeBOr0 Ha3HAYEHUS, TIPUUH-
HSTOlee Bpell cyObeKTaM IpakKqaHCKHUX MPOLECCYaNbHBIX OTHOIIEHNH,
a TakxKe TPaBOCYIHIO B LIEJOM.

B rpaknaHckom mpolieccyasbHOM MpaBe MOHATHS A0OPOCOBECT-
HOCTHU U 3JI0yNOoTpebeHus poLieccyanbHbIM TPABOM MOXKHO MOHUMATh

53



KaK B OOBEKTHBHOM, TaK M B CyOBEKTUBHOM cMbicyie. CyObeKTHBHOE
3HayeHHe JaHHBIX KaTeropuil MPHUMEHSeTCs MO OTHOLIEHHIO K JHLAM,
ydyacTBYIOIKUM B fese. O6beKTUBHOE 3HAUEHHE IPUMEHSIETCSI 110 OTHO-
LIEHUIO K Cy[dy, @ UMEHHO K OCYLIEeCTBJICHHIO NpaB U 00s3aHHOCTEH,
KOTOPBIMH B COOTBETCTBHHM C HEHCTBYIOLIMM 3aKOHOAATEJbCTBOM
HazleJeHbl CYbH JJI51 OCYLLeCTBJICHHUST BO3/I0XKEHHBIX HA HUX (DYHKLIMH.

Henansexxallee ucrnosb3oBaHue CyioM IpaBa MOXKeT IIPOTHUBOpe-
YUThb LeJSM Pa’KIaHCKOTO MpoLecca MU LeJsM OTAe]bHOrO Mpolec-
cyasbHOrO neHcTBUS. He61aronpusiTHEIMM MOCAEACTBUAMHU /IS CYAbH
MOTYT BBICTYNAaTh BO3MOXKHAs YTOJOBHAsI OTBETCTBEHHOCTD, AUCLIUIIIH-
HapHasi OTBETCTBEHHOCTb U IPakaHCKO-IPaBOBasi OTBETCTBEHHOCTD B
c/Jydae NMpUYMHEHHS Bpela.

Coaomaxina O.M.
cmapuiutl sukradad Kagedpu yusinbHo2o npouyecy
Hauionarvrnoeo ynisepcumemy «Odecvka ropuduuna akademisns

AEAKI ACITEKTU ITOHATTA «IIMTKAHA»
3A PUMCBKIM IIPABOM

[nTepec 1o mpo6aeMu 3/70BXKHBaHHS PABOM B OCTAHHi POKH CYT-
T€BO 3pic. 3ailicHeHi cpodu TEOPETHYHOTO OCMUCJIEHHS LbOro (PeHo-
MeHa B H0ro pisHUX BHAKAX Ta opMmax, i B notpebi Cya0BOI NPAKTHKH,
KOJIM TIPUHLMI 100POCOBiCHOCTI, IK nouinbHO OyJao BkasaHo [.A. Ta-
JUKUEBUM, PO3TJIANAETLCS K METO/, L0 A03BOJISE CyAli 3a0e3neunTu
rapMoHilo, 6amaHc MpUBAaTHUX i cycninbHuX inTepecis [1]. IeTopiorpa-
(hiuHui orsisin naHoi mpobJeMu NpencTaBAeHUH TAKUMU HayKOBLSIMH,
sk M.M. Arapkos, C.H.Bpaycs, I.A. TToxposcrkuii, B.A. Psicenies,
E.A. CyxaHoB Ta iHuIi.

CrabinbHiCTh i LiMiCHICTD UMBITBHUX BiIHOCHH CYTTEBO 3aJIEKUTh
BiJl IPAaBOBOI0 3aKPill/IeHHS BiANOBINHUX MEXaHi3MiB, 1110 TaPaHTYIOThb
PIBHICTb yYaCHUKIB LIMX BiTHOCHH, HEJOTOPKAHICTh BJACHOCTI, CBOOOLY
JIOrOBOPY, MPHHLMUI HEAOMYCTUMOCTI BTPY4YaHHS B MPHUBATHI BiHOCHU-
HM, 3AiHCHEHHS LUMBIMIbHUX NpaB 6e3 nepewkoa. B skocTi ogHoro 3
TaKUX MeXaHi3MiB BUCTYNalOTh BCTAHOBJIEHI 3aKOHOMABLEEM KOPAOHU
30iMICHEHHSI TPOMAASHCbKUX NpaB Ha BJACHUH PO3CY[, BUXiJ 3a Mexi
SIKOTO BBAXKAEThCS 3/10BKUBaHHS npaBoM. OnHa 3 (opm peadizauii —
KODHUCTYBAHHS MpaBaMH, L0 MAOTh L0 3aAMOAISHHS LWKOAH iHILIUM
ocobam. Taka hopma 3/I0BXKHBAHHS MPABOM MMO3HAUAETHCS TEPMiHOM
«muKaHa» [2].
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