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Mpo npoekT
598471-EPP-1-2018-1-AT-EPPKA2-CBHE-JP
«MopepHi3auia marictepcbKux nporpam gna maibyTHix cyaais,
NPOKYpopiB, CNifuuX 3 ypaxyBaHHAM €BPONeCbKNX CTaHAApTIB
B cpepi npas niognHN»

[Iporpama €Bpomneiicbkoro Coro3y ERASMUS+ cnpsiMoBaHa Ha
HNiATPUMKY AislJIBHOCTI ¥ cdepi 0CBiTH, epeniroTOBKH, MOJIOJI
Ta cnopty. ERASMUS+ o6’eqHaB icHyro4i paHille ciM mporpam:
nporpamu 6esnepepBHoro HaB4yaHHs (Erasmus, Leonardo da Vinci,
Comenius Tta Grundtvig), nporpamy «MoJsioab y aii», 5 nporpam
Mi>dkHapoziHoro crniBpo6iTHUI[TBA (Erasmus Mundus, Tempus, Alfa,
Edulink, nporpama asist cniBnpaili 3 IpoMHC/JI0BO PO3BUHEHUMH
kpaiHamu). Panine icuyroya 3 1990 p. TEMPUS (Tpanc-eBporieiicbka
nporpama MoGiJIbHOCTI A/ HaBYaHHS B YyHiBepcHUTeTax)
niATpUMyBaJia MOJepHi3alnio BULL0I OCBITH i CTBOpIOBaJia NPOCTip
JIJIS CIIIBPOOITHHUIITBA B KpaiHax — mapTHepax EBpomnelicbkoro Cow3y
NpOTAroM 6isbile 25 pokiB.

[Iporpama ERASMUS+ cTBOpPIOE /U151 CTY/IEHTIB, CHiBPOOITHUKIB
Ta BOJIOHTEPIB MOTeHIIiaJl [IJi1 MOOIIbHOCTEM B iHIIII KpaiHU 3 METOIO
MOKpalleHHs CBOIX HABUYOK Ta MOXJINBOCTeH NpaLeBIallTyBaHHS.
BoHa 1,03B0JISI€E OpraHisalisiM MpalnoBaTU B TPAHCHALLIOHAJIBHOMY
MapTHEPCTBI Ta AiIUTUCA iIHHOBAI[iHUMHU NpPaKTUKaMHU B rajnysi
0CBiTH, npodeciiHOI MiATOTOBKH Ta MiTPUMKH MOJIO,.

Cnuparudurch Ha ycmix nporpaMmu B nepioa 2014-2020 pp.,
ERASMUS+ y nepion 2021-2027 pp. aKkTHUBi3y€ 3yCUJIJIAA HA PO3-
HIMPEHHI MOXJ/IWBOCTEN GiJIbLIOr0 KOJIA YYaCHUKIB, NPUI/IAYA
0CO6JIMBY yBary siKicHiil B3aemMozil i cripusitour 6i/blI iIHKJIHO3UB-
HUM OCBIiTi Ta HABYaHHIO, SIKi MOK/JIWKaHi GopMyBaTH i po3BUBATHU
KoMIleTeHIlil, HeoOXiaHi A/ fMHAMiIYHO 3MiHIOBAaHUX JleMOKpa-
TUYHHUX CYyCHiJIbCTB, 3TYPTOBAaHMX HABKOJIO LIIHHOCTEN MiKKYJIb-
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

TYPHOTO B3aEMOPO3YMIHHS Ta PO3BUTKY F'OPU30HTIB MOXJIUBO-
CTeH JIJis1 0COGUCTICHOTO Ta coljiaibHO-0CBITHBOTO i mpodeciiiHoro
pO3BUTKY.
[Ipo€eKTH 3i CTBOpEHHA OTEHLia/ly B rajy3i BUL0I OCBITH, AKUM
€ CRIMHUM, € TpaHCcHalliOHA/JIbHUMH [TPOEKTAMH CITiBPOGITHUIITBA,
Ha OCHOBIi 6araToCTOpPOHHIX MapTHEPCbKUX BiJlHOCUH, HacaMIlepe[|
MIX 3aKJ/1aZlaM¥ BUILOI OCBITH AiepxaB €C i Jep:kaB-nnapTHePIB.
MeTa TaKuX NPOEKTIB NOJIATAE ¥ HA/IaHHI MIATPUMKH Jiep>KaBaM-
apTHepaM y:
- MOJepHi3alii, iHTepHanioHasi3alii Ta poO3IUpPEHHI JOCTYILY
J10 BUI101 OCBITH;

- BUpilIeHHi Tpo6JieM, 3 IKUMH CTUKAIOThCS iX BUIIi iHCTUTYTH
Ta CUCTeMa OCBITH;

- axkTuBizanil cniBnpani 3 EBponeiicbkuM Cow30M;

- J06pOBiNBbHINA KOHBEPreHIii 3 pO3BUTKOM EBPONENCHKOTO
Coro3y B rajiysi BUIL0I OCBITH, @ TAKOX 3a0X04YEeHHS KOHTAKTIB
MIK JIFOABMU Ta MDXKKYJIBTYPHOT'O IOPO3YMiHHA.

KonkpetHa meta ERASMUS+-npoexkty 598471-EPP-1-2018-1-
AT-EPPKA2-CBHI-JP (CRIMHUM) noJsisira€e B TOMY, 11106 CTBOPUTH
KOMIIJIEKCHY, 3aCHOBaHy Ha NpaBax JIIOJUHU NiroTOBKY (paxiBLiB
y cbepi KpuUMiHaAJIBHOTO TPaBOCYAJA HIJISAXOM MOJAepHi3alil
creniaji3oBaHUX MaricTepcbKUX NPOrpaM CYA0BO-IPOKYPOPChHKO-
caigyol crieniasizairii.

Y Mexxax peaJtizariii ciJibHOI METU TPOEKTY 3/1iIMCHIOIOTHCS TaKi
3aBJaHHA

- CTPYKTYPHA Ta KOHLeNTya/lbHA MO/lepHi3alisl HaB4aJIbHOTO

IIJIAHY ClieliaJi30BaHUX MariCTepCcbKUX Mporpam CyL0BO-
NpOKypopchbKo-caigvyoi cnenianizaunii (nmpodinizanii),
II0€/JHAHA 3 IOIVIMOJIEHHAAM HaBUYOK BUKJ/IaZJaHHS | HABYAaHHA
Ha OCHOBi €BpONENHChKUX HAYKOBO-OCBITHIX METOAHUK
Ta po3poOKO i BIPOBA/P)KEHHSM HOBITHiX HaBYaJIbHO-
MeTOAUYHUX MOCIOHUKIB;
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Mpo npoexT

- migBuIeHHs npodeciiHol Ta AUAAKTUYHOI KBasidikalil
BUKJIa/|auiB JepKaB-IlapTHePiB

- 3MilHEHHS pecypcHOi 6a3u MO/IepHi30BaHUX MariCTepcbKUX

porpam.

Ctanuii po3BUTOK MPOEKTY B YKpaiHi 3abe3neyyeThbcs
ctBopeHHsAM Ha rpyHTi CRIMHUM Mox/auBocTedl [pus
B/JOCKOHaJIeHHSI iICHYIOYUX Ta PO3POOKHU HOBUX MaricTepCbKHUX
nporpam 3a HiATPUMKHA HU3KU EBPONENCHKUX YHIBEPCUTETIB 3
Agctpii, Himeuyuuny, J/Iuteuy, @paHuii i XopBaTii B TPhOX yKpailHCbKUX
yHiBepcuTeTax: JIbBIBCbKOMY HalliOHAJIbHOMY YHIBEpPCUTETI iMeHI
IBana ®panka, HajionasibHOMY I0OpUAMYHOMY YHIBEPCUTETI iMeHi
ApocnaBa Mygporo, HanionanbHoMy yHiBepcuTeTi «Omecbka
IOpUJAYHA aKaZeMisa».

Koopdunamopu npoekmy

The European Commission’s support for the production of this
publication does not constitute an endorsement of the contents, which
reflect the views only of the authors, and the Commission cannot be
held responsible for any use which may be made of the information
contained therein.

lliompumka €sponelicbkoro Komicieto sunycky yiei nybaikayii
He 03Hayde cxeaJeHHs 3micmy, wo eidobpaxcae noaasd aAuue
asmopis, i Komicisi He Moce Hecmu 8idnogidabHicmb 3a 6y0db-s1Ke
BUKOpUCMAHHS iHpopMayii, sska 8 Hili Micmumbcsl.
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NEPEAMOBA

[IpaBHUYa ocBiTa B YKpaiHi 0 BiJHOBJIEHH 1 He3aJIeKHOCTI
Ta NPUUHATTA HOBOIO KPUMiHaJBHOTO i KPUMiIHAJbHOTO
npouecyajbHOro 3aKOHOJAaBCTBa Oysa copsMoBaHa Ha
dbopMyBaHHA Yy MOJIOZOTO0 NOKOJIiHHA NpaBHUKIB (fAK, A0
pedi, i IPaKTUKYIOUYUX) TPAAHUIIHHO KapaJbHOTO MiAX0AY [0
BUpIilleHHA KPUMiHaJbHUX [JEJiKTIiB — NPUTATHEHHS BHUHHOI
0C006U J10 KpUMiHaJIbHOI Bi/IMOBiAAaJIbHOCT] Y KOXKHOMY BUMAJIKY
BUYMHEHHS HEI0 TAaKUX IPAaBOIOPYILIEeHb Ta IPU3HAYEHHs 11 Cy0M
BiZinoBiAHOro nokapaHH4. [Ipy boMy iHIII BapiaHTHU BUpillleHHA
KpUMiHa/JbHOTrO KOHQJIIKTY, 30KpeMa Mi)X BUHHOIO 0C00600 Ta
NoTepnisiuM, Ha 3arajl ¢aKTUUYHO He 3aCTOCOBYBAJIUCh, OKpPIM
HeBeJIMKUX 33 CBOIM MaCMBOM KpPHUMiHaJIbHUX NPaBOIOPYIIEHb,
BiZlHECEHUX [0 IPUBATHOTO OOBUHYBadyeHHs. AJle sIK 3acBiguynia
3aKOHOJaB4ya Ta IpPaB03aCTOCOBYA MPAKTUKU IepeBaKHOi
6iBIIOCTI IeMOKPATUYHUX JIepiKaB, ePEeKTUBHICTb TAKOT0 MiXoay
[JJI1 KOHTPOJII0 332 KPUMiHAJbHUMHU NPaBONOPYLIEHHAMHU Ta

3 BiJHOBJIEHHSIM He3aJIeXKHOCTI YKpaiHu Ta il iHTerpauiiHuMu
MparHeHHSMHU CTaTH 4ieHOM EBponelcbKkoro Cor3y BU3HAaYaIbHUM
MiIX00M Yy KOHTPOJII 32 KPUMiHAJIbHUMU NIPAaBOINOPYLIEHHAMH,
0CO6JIMBO KPUMiHAJIbHUMU MPOCTYNKAMU | HETSXKKUMU 3J109H-
HaMH, CTaJIO T. 3B. Bi/JHOBHE NIPaBOCY//if, XapaKTepHe B OCTAaHHI
JeCATUIITTSA JJis1 JEMOKPAaTUYHUX Jlep:KaB, 0COOJIMBO JJ1s1 [lep>KaB
€Bponeiicbkoro Coto3y. B loro ocHOBY NOKJIaZleHO IPUMHUPEHHS
KOHQJIIKTYIOUHUX CTOPiH, HacaMIlepeJ, YCYHEHHSI BUHHOI0 0C06010
3anoisiHoi notepnisii ctopoHi MaitHOBOI Ta/a60 MOpaJbHOI KO-
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MepeamoBa

[Y, 1110 JOCATAETHCA IepeBaXXHO 3a JONOMOTrOI NeperoBopiB Ta
Mepaianil. [[puMupeHHs ) KOHQJIIKTYIOUUX CTOPiH [jaJ10 MOKJIUBICTh
3aKOHO/aBleBi BBECTH a/IbTepHATUBHI BUKJIHOYHO KPUMiIHAJIbHOMY
MOKapaHHIO CII0CO6U BUPillleHHS KPUMiHa/IbHOTO IPaBONOPYLIEH-
Hfl, a caMe: Bi/IMOBY B IPUTSATHEHHI BUHHOI 0CO6U [0 KpUMiHaJ/Ib-
HOI BiZiIIOBIJA/IbHOCTI Ta 3aKPUTTA KPUMIHAJIBHOTO IPOBa/>KEeHHS
(30kpeMa y crpaBax NpUBAaTHOTO OOBUHYBAuYeHHs ), 3BiJIbHEHHS
BHHHOI 0CO6M BiJi KpUMiHaJIbHOI Bi/INOBiAaJIbHOCTI, YKJIaJleHHS
yro/iy Mi>k BAHHO0 0C06010 i TOTepMisIMM PO NpUMHUPEHHS, yKJ1a-
JleHHS Mi>K BUHHUM i My6JiYHUM O06BUHYBadueM (MPOKYypOpPOM)
yroAU PO BU3HAHHA BUHYBATOCTI. BcCi Lii asibTepHAaTHUBU iCTOTHO
BIJIMBAIOThb HAa BUPIIIEHHA CYZ,0M KPUMIiHAJIbHOTO [IPOBAa/KEHHA Ta
00paHHA Mipy NOKapaHHS 06BUHYBayeHOMY. B 0CHOBI nmpakTH4YHO
BCIiX IepeJiiueHuX aJlbTepHAaTUB KPUMiHa/IbHIN BiAMOBIIaJbHOCTI
Ta MOKapaHHs JieXXaTh [eperoBopHu i Me/ialiisi, sk okpema popma
JOCATHEHHs IPUMHUPEHHS CTOPiH KPUMIiHAJIBHOTO IPABOIIOPYILIEH-
Hf Ta BUPiLIeHHS KPUMiHa/JIbHOTrO MPOBa/PKeHHs. Bucoky edek-
TUBHICTb MeJiallil, 30kpeMa, NiATBEPAUJINA 4K NIJIOTHI IporpaMu
3anpoBa»KeHHA JOCYL0BOI, a TAaKOX CYyZL0BOI Meziallil, Tak i peaJi-
3aLlisi HOBITHbOTO BITYM3HSHOI'0 MaTepiabHOTO (KpUMiHa/JbHOTIO) i
KpHUMIiHaJIbHOI'0 IIPOLieCyaJbHOr0 3aKOHOLABCTBA, 1110 PEryJIIO€ allb-
TepHATHBHI CIOCOOU BUPillIeHHS KPUMiHa/IbHUX IPABONOPYLIEHbD,
a HellloJJaBHO MPUKUHATUN 3akoH Ykpainu «IIpo Menianito» aas
MOKJIUBICTb ICTOTHO PO3LUIUPUTHU peaJli3alilo JOCyA0BOI i cys0Bol
Me/iallii 32 yMOBY BHECEHHSI HEOOXi/JHUX /IONOBHEHD 10 YUHHOTO
KpHUMiHaJIbHOTO NpoliecyasbHOro 3akoHoaaBcTBa (KIIK Ykpainu).

[leit HaBYaJbHUM MOCIOGHUK NiArOTOBAHUW AaBTOPCHKUM
KOJIEKTUBOM INPOBIJHUX YKPAalHCbKUX HAyKOBLIB Ta NIPaKTUKIB
JIbBiBChKOI, OfecbKOi Ta XapKiBCbKOI MPaBHUYHKX LIKIJ Y MeXax
npoexkty ERASMUS+ CRIMHUM! 3 MeTot0 1onioMorT chopMyBaTH

L ERASMUS+ npoekt 598471-EPP-1-2018-1-AT-EPPKA2-CBHE-]JP
(CRIMHUM), MeTOM0 SIKOTO € CTBOPEHHSI KOMILJIEKCHOI, 3aCHOBAaHOI Ha MpaBax
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Ta peaJsizyBaTHU MaricTepchbKi NporpamMu miAIrOTOBKA MalbOyTHIX
npaBHUKIB (y TOMY uncli B chepi BiFHOBHOTO MPpaBOCy//isl), OCBOITH
iX 1 peasi3oByBaTH Ha NpPAKTUL], 110 JaCTh MOXJIUBICTb iICTOTHO
NOKPALMTH AOCTYI 0 IPABOCYAAA, 3a0e31eYUTH IpaBa Ta 3aKOHHI
iHTepecu CTOpPiH KPUMIHAJBHOIO NPABONOPYLIEHHHA, a TAKOX
3MEHIIUTH HaBaHTaXeHHA Ha OPraHy [IPaBONOPAAKY i cyu.

Llell OCIGHMK TaKOK MO>Ke CTaTH Y Haro/i i mpawiBHUKaM OpraHiB
NpaBoNOPsAKY (HacaMnepe/ opraHaM JJO0CyA0BOT0 pO3CJlilyBaHHs),
NpOKypopaM, aZiBoOKaTaM, CyJisIM Ta BCiM, XTO B6aYa€ y neperoBopax
i Mezianii MOXKJIMBOCTI eeKTUBHOTO BUPilIEeHHS KPUMiHAJIbLHOTO
NpOBaPKeHH JJIsl HOTO CTOPIH, CyCIiJIbCTBA 1 lep>KaBH.

Bacuias Hop,

dokmop puduyHux HayK, npodecop,

3asidysayu kagedpu KpumMiHaabHO20 npoyecy ma
KpuMIiHaaicmuku

/IbgiBCcbK020 HAYIOHAILHO20 YHI8Epcumemy
imeHi IsaHa PpaHkap

JIIOJMHU TporpaMu NigroToBku ¢axiBLiB [/l KpUMiHAJbHOTO IPaBOCY s
LJIAXOM MOJZepHi3zauil crnelniasizoBaHUX MariCTepcbKUX Nporpam CyL0BO-IIpo-
KypOpCbKO-CJ1iA40]1 crnenjanisanii.
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PO3AIN 1

KOHLENLIA BIGZHOBHOIO NPABOCYAAA
Y KPUMIHAJNIbHOMY NMPOBAKEHHI

1.1. TlOHATTA Ta NPMHLMNN BiHOBHOrO NpaBoCyAAA

TpuBasiuil nepios, po3BUTKY Jep>XaBHO OpraHi3oBaHOTro
CyCHizIbCTBA B I71I06a/IbHOMY BUMipi MaHyBaJsia i/1103is 3/jiicCHIOBaTH
60poTb6y (KOHTPOJIb) 31 3JIOUMHHICTIO 32 /I0NTOMOI0I0 KapaJbHUX
MeTOJiB 3a CXeMOl0: KOJ,eH KpUMIiHaJbHUU LeJIiKT He MOXKe
3QJIMIIUTUCh G€3KAPHUM; YUM OiJbIIUN CTYHiHb CYCHiJbHOI
Hebe3neKH BUMHEHOT0 KPUMIHAJIbHOTO JeJIKTY — TUM CyBopilia
Mipa mokapaHHs Ma€ 6yTH WOT0 BUKOHABIIS; TiIbKW KpUMiHa/IbHE
MoKapaHHS 3/jaTHe BUIPABUTHU 3JO0YHUHIS i OyTH 3acobom
nornepemKeHHs 3JIOYUHHUX MPOSIBIiB K HOr0 0COOHMCTO, TaK i iHIIMX
YJIeHiB CMiJIBHOTH Yy Mall6y THbOMY.

[IpoTe peadtii coniaibHOT O KU TTS OCTYIOBO IOYaJIU 3MIHIOBAaTH
GaKTUYHO KJIACUUHUU NOIJsAJ Ha «be33acTpexHe Ta CyBope
MOKapaHHs 3JIOYMHILIBY», IK JIUIIIE EAMHUM 3aci6 (croci6), o 37aTHUH
peasbHO BIIMHYTU Ha peajalTallilo caMOro NpaBoIOPYIIHUKA,
Ha piBeHb 3JIOUMHHOCTI y 11iJIOMy, Ha HEHWTpaJsii3al|ito HeraTUBHUX
HaCJaiKiB MalHOBOT'0 i MOPa/JIbHOTO XapaKTepy /s MOTEePIiINX
(>kepTB) 3JIOUMHHUX [liSIHb.

Ha nymMKy 6araThox Z0C/1iIHMKIB KPpUMiHAJbHOTO IOKAPAHHS, y
pi3HMX NPaBOBUX CUCTEMAX OCOOJIMBO TAKOT0 BU/Y, IK 1030aBJIEHHSA
BOJIi HA 3HA4YHi CTPOKU, BKpall HETaTUBHO MO3HAYA€ETbhCS K Ha
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

0COGHCTOCTI CaMOTO 3acy/[>KeHOT0, TaK i Ha Horo ciM’l, poauHi,
JISira€ HeJIeTKUM GiHAaHCOBUM TATapsM JJ1s1 Aep:KaBH i cycniiibcTBa.
[lo36aBsieHHs BOJIi BUHHOI 0CO6GU 0COGJIMBO Ha JOBTi CTPOKH
3/1e6i/IbIIOr0 HEe BUKOHYE CBOTO CIOJAIBAHOTO NMPU3HAYEHHS —
BUIIpaBJieHHs ii Ta pecouianizanito. Pajiliie HaBnaky nepe6yBaHHS
y crelidivyHUX YMOBaX B OTOUYEHHI KPUMiHAJIbHOIO KOHTUHTEHTY
3i CBOEpiHOO CYyOKY/IbTYpOI0 3/jJaTHI HETaTUBHO BIJIMBATH Ha
3aCy/PKEHOT0 - JleMopaJii3oByBaTU WOro, MiZiCUJIIOBATU HOTO
YCTAHOBKY 1 BiJUy>KE€HHS BiJj 3aKOHOCJYXHAHOCTI CYCIiJIbHOTO
XKUTTA. 32 TAKUX 06CTAaBUH MPABOMOPYIIHUK YAaCTO CXUJIbHUU
BOAYHTH MPUUUHY CBOTO MOKAPAHHS TA MOB'I3aHUX i3 HUM 06MeXKeHb
i TXKKOCTEN He y CBOiH 3JI0YMHHIHM MOBeiHII, a y JiepkaBi (B 0cobi
ii oprasiB, ki 3iiCHIOIOTH KOHTPOJIb 32 3JIOYMHHICTIO), CTaBJIeHHI
Jl0 HbOT'O CyCHiJIbCTBA Ta HABITh y xepTBi (moTepmisioMmy) cBOTO
3JIOYMHHOTO JIisIHHS, YUM i popMye CBOE Bifjuy>KeHHS BiJi HUX.

3 iH1Oro 60Ky, 3 60KY KEPTBU 3JI0UMHY (IOTEPMiOro), HABITh
CyBOpe IIOKapaHHA [IPaBOIOPYLIHUKA He 3aBX /1 | HEIIOBHOIO MipOI0
NPHUHOCUTBb HOMY MOpasibHY caTHcaKllilo, ay pasi 3anofissHHsA HoMy
e ¥ MaliHOBOI IKOAY — il IBHUAKe i TOBHE BiAlkoaAyBaHHsA. Tomy
MIPUPOLHO, 1110 JIFO/ACTBO LIYKaJIo i 3HaX0WJI0 Y CBOEMY iCTOPUYHOMY
PO3BUTKY, KpiM Kapa/JbHHUX, Lle U aJlbTepHATHBHI cnocobu
BUpillleHHSI KPUMiHAJIbHUX KOHQJIIKTIB, 32 OCHOBY SIKMX GpaJiu
3HAXO/KEHHS KOMIIPOMICY MiXK iHTepecaMy paBONOPYLIHUKA, 3
0/IHOT0 GOKY, Ta MOTEePMiJIOTO i TpOMajii YU ZiepKaBH, 3 iHIIOTO.

Tox, KpH30Bi ABUINA TPAJUIIIMHOI KOHIIEMIIi] «6e33anepeyHoro i
CYyBOPOTO IOKapaHHs» 32 BYNHEHHS KPUMiHaJIbHUX PAaBONOPYLIEHb
I BTiJIeHHA 11y COLia/IbHO OPTraHi30BaHe XKUTTH O HOYACHO IIOPOJUJIO
3’siBJIEHHS y coljia/IbHIiN i MpaBoOBill JOKTPUHI, a 3a ii JonoMoroo
3aKpinJieHHs1 y MO3UTUBHOMY NpaBi HOBUX iJlel, NOB'I3aHUX i3
peakLi€lo CyCcizIbCTBA Ta AepKaBU Ha 3JI0UMHHI IPOABH, HacaMIiepes,
Ti, 0 HE CTAaHOBJSATH BEJUKOI cycnijibHOI He6e3neku. CyTHICTb
UX ifel moJisirajia y 3Haxo/PKeHHi i 3akpinJieHHi y MaTepialbHOMY
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

Ta MpOoLecyaJbHOMY KpUMiHaJbHOMY IIPaBi, iIHIIMX HOPMAaTHUBHUX
aKTax aJbTepHAaTUBHUX TPAJULINHIN KOHLEMNLii KpUMiHAJIbHOTO
MOKapaHHs Cr0Co6iB BUpillleHHSI KPUMiHAJIbHUX KOHQJIIKTIB, sKi
6 Ma/id MO3UTUBHUHN edeKT 51K [JJif IX CTOpiH (MpaBoNnoOpyIIHHUKA
i moTepninux), Tak i yi cycnizibcTBa Ta Jiep:kaBu. Taki cnoco6u
peaxiiii Ha BUMHEHI KpMMiHaJIbHI PaBONOPYLIEHHS 3HAUILJIU CBOIO
peaJiizaniro y KOHLeNLil «BiITHOBHOI'0 NPABOCYAAA», AKa OXOILJIIOE
pi3Hi JIeriTUMHI c1oco6y Bpery/l0BaHHS KpUMiHAJbHUX JIeJIKTiB
Ha I'PYHTi IpUMHUPEHHS KOT0 CTOPiH, B OCHOBY SIKOTO, SIK IPaBUJIO,
NOKJIaZleHO BiJIIIKOAYBAaHHS NPaBOMOPYLIHUKOM NMOTEPHiJoMYy
3ano/jisHOi MaiHOBOI mKoaAu Ta (a60) KoMIleHcallil MopaJibHOI
LIKOJHU.

Taku# migxiz g0 Bpery/aoBaHHSA KPUMiHAJIbHOTO KOHPJIKTY
He JIKIle yPiBHOBaXYE iHTepecH noTepmnisioi ocobu Ta cycniibcTBa
i Jep>kaBy, ajie ¥ 3a6e3nevye pecoiiaizalito NpaBoONOPyIIHUKA —
YCBiJOMJIEHHA HUM CBOEI BUHU, TOTOBHICTb 0 3arvia/P)KyBaHHA
3anofissHoi mkoAu (BiAmKoayBaHHS 36UTKIB 4YM yCyHeHHS ii
iHIIKUM cnoco6oM), opMyBaHHS YCTAaHOBKW Ha HeJOMYLIEHHS
MPOTUIIPABHOI OBE/[iIHKU y MalOyTHbOMY. BiH 3a6e31ne4ye akTUBHY
y4acThb YCiX CTOPiH /JJil BUpilleHHS KPUMiHaJbHOTO KOHQJIIKTY:
NPaBONOPYLIHMKA, IOTEPIIIOro, CyclijbCcTBa (FpoMajiy) Ta JepKaBy.

TepMiH «BiZJHOBHE IPABOCYA/s1», IKE IIIMPOKO BUKOPUCTOBYETHCS
y NpaBOBil JOKTPHUHI Ta HOPMAaTUBHO-NPAaBOBUX aKTax, CBOIO
€TUMOJIOTIYHY OCHOBY MAa€ B aHIJIINCbKOMY CJ0BOCIOJIyYeHHI
«restorative justice». Y HpboMy c/10B0 «restorative» (Bij «restore»)
Ma€ JleKiJbKa CIIOpiJHEHUX 3HAa4yeHb: BiJHOBJIOBATH; IOBEpPTATH
[0 TIoNepeJHbOr0 CTAaHY; pecTaBpyBaTH; PEKOHCTPYIOBATH;
BigpomxyBaTu. lllo x cTocyeTbca cioBa «justice», To BOHO
HacaMmIlepe/ B yKpaiHCbKOMY lepeKJ/1a/ii 3By4UTh K ClIpaBeJIUBICTh
Ta npaBocyanas. Tox, eTUMOJIOTiSA BiJHOBHOTO NPaBOCYAAs
30cepe/pKeHa HacaMIlepeJ, He Ha NOpPYLIeHHI HOPMAaTUBHOI
3a060pOHMU, a HA YCYHEHHI il HEraTUBHUX HACJAi[KIB — BiZJHOBJIEHHI
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

nonepesHbOro ([0 MOPYLIeHHS) CTAaHOBUIA NMOTepHijoi ocobu
(>kepTBU MPABONOPYIIEHHS).

OfiHe 3 HaWNePIIMX | LINPOKO BU3HAHUX He JIUIIE TPAaBHUYO0I0
CHiJIbHOTOI0, a ¥ ITpeICTABHUKAMU iHIIUX cdep 3HAHb PO Collia/ibHe
Oy TTs, BU3HAYEHHS MOHSATTS «BiZJHOBHE NMPaBOCY/A/sI» HaJIEXUTh
6puTaHcbKkoMy KpuMiHoJsiory Toni Mapmasy (T. Marshall). 3a
HUM «BiJHOBHE NpPaBOCYALA — Lie IpolLec, BiANOBIAHO 40 AKOTrO
BCl CTOpPOHH, YYaCHUKH KPHUMIiHAJbHOI'O IPaBONOpYLIeHHHA
3yCTPiyaoThCA /17151 KOJIEKTUBHOI'O BUPIiLlIEHHS MUTAHHS, 1[0 POOUTH
3 HaCJIiIKaM¥ NPaBONOPYLIEHHS Ta iX BIVIMBOM Ha MaHOyTHEN» .

[HIIKUK JocaifHUK BiJHOBHOTO MPaBOCYAAs aBCTPiAChKUU
cotniosior-kpuMidaiict /JkoH BpaiTeeiT (J. John Braithwaite)
3BepTaE yBary, 0 y HaBeleHOMY IOHATTI BIJHOBHOTO [IPaBOCYA
He Ma€ MOSICHEHHS], 1110 CaMe Ta KOTO CJIi/] BiITHOBJIIOBATH, a TAKOX
BOHO He MiCTUTh BU3HA4YeHHSI OCHOBHHMX ILIIHHOCTEHN BiTHOBHOTO
NpaBoCYA /s, AKi NOJIATAI0Th y TOMY, {006 3a/Iy9YUTH TPOMAJY..., 11106
HaBYUTH YCBiJOMJIIOBATH L[iHHICTb NIPOLEHHS, BiAIOBIAAJIbHOCTI,
BHOaueHHs1 Ta BUIIpaBJieHHs». [IpyU 11IbOMYy BUEHUU HAroJolye,
1110 BiJHOBHEe NpaBOCYAJs Nepeadbayae BiJHOBJIEHHS HaJeXHOTO
($i3MYHOrO0 CTaHy Ta eMOLIHOI0 CTaHY *KePTBH, IPAaBONOPYLIHUKA
TarpoMa/iy, 06 HaZLATH MOPAJIbHOTO YPOKY, Y TOMY, 111006 Bi/ITHOBUTH
Ha/IeXXHUH Gi3UYHUEI Ta eMOI[iIHHUH CTaH »KePTBH, MPaBOMOPYIIHUKA
Ta rpomMajiu.

OnuH i3 dyHzaTopiB i iZje0s10TiB BiAHOBHOTO NMPaBOCY/ /s
amepuKaHCcbKUU npodecop couiosor l'oBapa 3ep (H. Zehr)
NiTpMaB BU3HA4Ye€HHA MOro MOHATTA B iHTepnpetanii ToHi

! Marshall T. Criminal Mediation in Great Britain 1980-1996.European Jour-
nal on Criminal Policy and Research. 1996. 4 (4). P. 37; Marshall T. Restorative
Justice. An Overview. London : Home Office, Research. Development & Statistics
Directorate, 1999. 36 p.

2 Braithwaite J. Restorative Justice and Responsive Regulation (Studies in
Crime and Public Policy). Oxford: Oxford University Press Inc. 2002. P. 11.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

Mapuasia, ajsie Ipyu LbOMY BiZI3HA4YMB, 1110 BiITHOBHE IIPABOCYALS —
e IPOoLEC, A0 AKOr0 B Mipy MOKJIMBOCTI 3a/1y4al0TbCA CTOPOHU
KOHKPETHOr0 NpaBONOpYLIEeHH, AKI CHiJIbHO aHaJI3yHOTh i
BH3HA4YalOTh 3aMOAiSIHY MIKOAY Ta 3000B’sI3aHHSA /s YCYHEHHS
HeraTUBHUX HaCJiZKiB mpaBonopyueHHd. [nag po3ymMiHHA
BiTHOBHOI'O MPaBOCY/AJs Ta MOro BigMiHHOCTEN Bij nMpaBoCyAas
(cymounHcTBa) 0iLiiHOr0 BapTO HABECTH NOPiBHSJIBHY LJIFOCTPaLlito
1[bOro aBTopa (Tabs1. 1), AKka HA0YHO AEMOHCTPYE iX BiMiHHOCTI .

Ta6auna 1
Tpapuniline npaBocyaaa-BigHoBHe npaBocyaas
TpaguuniiiHe npaBocyaasa BigHOBHe npaBocyaas
BcTaHoB/IeHHSI BUHM Yy IleHTpi yBaru |Po3B’si3aHHA mpob6JieMu B LEHTpi
yBaru

3ocepeKeHICTb HA MUHYJIOMY 3ocepe/pKeHICTb HA MAabyTHbOMY
[ToTpe6u BTOPUHHI [ToTpe6u nepBUHHI
KitouoBuM ¢irypanTom € fieprkaBa Ta | KiitoyoBrUM ¢irypaHToM € moTepmiini
MOPYIIHUK Ta NPaBONOPYUIHUK

CTpakJjaHHA oTepiivx irHopyeThcs | CTpakjaHHA [TOTepIiJIMX IporoJolie-
HO i BU3HAHO

[JlepxaBa /i€ akTHBHO; 3JI04MHeLb — Y | 3JI0YMHeLb 6epe y4yacTb y pO3B’A3aHHI
NIaCUBHOMY CTaHI CUTYyaLii

BHKpUTTA | 3acy/PKeHHA IpaBoNopyll- | BAKpUTTS | 3aCy/PKeHHS 3JI04MHY
HHKA
3B’30K IpaBONOPYIIHUKA 3 'POMa/Iol0 | [HTerpalis npaBonopyIH1UKa 3 rpoMa-
cnabae JL010 TTIOCUJIKETBCS

CTOCYHKH MK IpaBONOPYIIHUKOM Ta | CTOCYHKH MK TPaBONOPYIIHUKOM Ta
NOTEepHIJIMM He 6epyThCe 10 yBaru MOTEPIIJIMM - y LIeHTPi yBaru

! lus: 3ep I. 3miHa 06’€KTUBHA: HOBUU MOIJIsi/l HA 3JI0YKH Ta IpaBoCyA/s /
nep. 3 aHr1. M. fikoBsieBa. KuiB : YHiB. BUa-Bo «Ilynbcapu», 2004. 224 c.; Zehr H.
Little Book of Restorative Justice: Revised and Updated (Justice and Peacebuild-
ing). Part of: Justice and Peacebuilding. Good Books; 2nd Edition, 2015. 112 p.
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

3a Bu3HaueHHsAM [HcTuTyTy Mupy i [loposyminns (IMill), skuii
¢dyHKIioHYE B YKpaiHi, BilHOBHe MpaBoCyAAs — 1je IPOoLeC, SKUN
Jl03BOJISIE 0c06aM, IKUM 6YJI0 3aB/IaHO LIKO/AH 3JI0YMHOM, Ta 0CO-
6aM, siKi HeCyTb Bi/IOBi/Ia/IbHICTh 32 TaKy IIKO/Y, aKTUBHO 6paTH
y4acTh Y BUPillleHHI NUTaHb, [0 BAHUKAIOTh Y 3B’A3KY 31 CKOEHHSM
MPaBONOPYIIEHHAM.

Ao 3BepHyTHCA 10 Pekomenpaniit CM/Rec (2018) 8 KomiteTy 12

MiHiCTpiB JepKaBaM-4yJieHaM I0JO0 BiJJHOBHOTO MpPaBOCYA/AA
Yy KpUMiHaJIbHUX ClpaBaX, TO Yy HUX BiJHOBHE NpaBOCyAAs
BHU3HAYAETHCA SIK MPOIeC, AKUU J103BOJIIE 0C006aM, IKUM 6YJI0
3aB/IaHO KO/ 3JI0UMHOM, Ta 0c06aM, IKi HECYTh Bi/[[TOBiJa/IbHICTD
3a I[10 IIKO/Y, Y BUMA/KY iX JOOGPOBUIBLHOI 3r0/iM, aKTUBHO 6paTH
y4acTh Y BUPillleHH] MUTaHb, [0 BAHUKAIOTh y 3B’13KY 31 CKOEHHSM
MpPaBONOpPYIIEHb, 32 J0IOMOI0I0 6€3CTOPOHHBOI TPETHOI CTOPOHH,
sIKa Ma€ CreliaJibHy MiATOTOBKY — ocepeHUKa .

He guBssgsyuch Ha Te, 10 Lie BU3HAUYEHHS BiITHOBHOTO Ipa-
BOCYyAAs1 6i/ibllie 30pieHTOBaHe Ha OJIHY 3 Horo ¢popM - Mejialito
(mocepelHUIITBO TPETHOI CTOPOHU — MeJiiaTopa), HOro CyTHICTh
BU3Ha4eHa JJ0CTAaTHbO YiTKO i BOHO MOBHO OXOIJIKOE U iHIII popMu
BiZIHOBHOI'0O IPaBOCYAJs.

Tox, 3 ypaxyBaHHSIM HaBeJeHUX MiJAX0/iB 10 pO3yYMiHHSA Bij-
HOBHOTO [IPABOCY/I/i1 MOXKHA JIaTU TaKe BU3HAYEHHS MOT0 MOHATT:
BiJHOBHE MPAaBOCYAJA - 1ie colia/IbHUI NPOLeC, Mij, yac IKOro
CTOPOHU KPUMiHAJILHOI'O MPAaBONOPYLIEHHS, a TAK0XK MOXX/IUBO
! iHIIi 0c06H, SIKMX BOHO TOPKHY/IOCA (IPAaBONOPYIIHUK, IOTEP-
miJivi, iX npeCTaBHUKY, IPeACTaBHUKM rpoMaj, (CycnijibcTBa),
3a BJIACHOMO iHiLiaTUBOI0 YM OpraHiB KpUMiHaJIbHOI IOCTHUILL],
caMi 6e3mocepeaAHbO a60 32 yYacTIO NocepegHUKa (MeaiaTo-

! PexoMenganisi CM/Rec(2018)8 KomiteTy MiHicTpiB Aep:kaBaM-4jieHaM
CTOCOBHO BiIHOBHOTr'O MPaBOCYAJsl ¥ KPUMiHAJIbHUX CHpaBax / yXBaJi€eHO
KomiteTom MmiHicTpiB 3 »k0BTHA 2018 poky. URL : http://ipcg.org.ua/upload/
Recommendation-CM-Rec20188-UKR-upd.pdf
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pa) cniyibHO 0GrOBOPIOIOTH i BUPIMIYIOTH, Y AKMI CIOCI6 MOXKHA
BiJTHOBUTH CTAaHOBUILIE, SIKe iCHYBaJIO 40 BYUMHEHHS IPABOIOPY-
LIEeHHS, K YCYHYTH MOro HeraTUBHI HaC/IiAKH Ta K BUGYYyBAaTH
MHPHI CTOCYHKH MiK CTOPOHAaMM HA MalOYTHE, JOCATHYBIIHU Y
TAaKHU# CNOCi6 iX NPUMHUPEHHS, Ta BUPillIeHHS KPUMiHAJIbHOTO
KOHQJIIKTY.

BisgHOBHe nmpaBocyajsa — Lie He OKpeMUU BU/J, IPaBOCYAAs Y
TpaJulliiHOMY 3Ha4eHHI 11bOro cjaoBa. Pajiie, e geuio iHIUN
MiJIXia 1,0 po3yMiHHS 3JI0YMHY, HOT0 HACiJKiB i mokapaHHsl. BoHO He
3aMiHI0€ odilfiliHe MpaBOCyAd, a JIUIIEe IOMOBHIOE HOTO, 3a/1y4atoyu
CTOPOHU KPUMiHAJBHOTO KOHQJIKTY /10 JOCATHEHHS MiXK HUMH
Mopo3yMiHHS (MPUMHUPHOTO) Ta HOTO OCHOBH.

BinHoBHe mpaBocyaas - 1e cnpo6a, pajiine BaXKijib, SKUU
Jla€ MOXXJIMBICTh 3HAYHOI Mipol0 NnepeGOpPOTU NPUPOAHUH
JIIOICBKUH (2 TaKOXK, CYyCHiJIbHO-/lep>KaBHUM ) KOHCEPBATU3M LI[0/0
60poTbOU (KOHTpPOJIIO) 3i (3a) 3/I0UMHHICTIO (KpUMiHAJIBHUMU
NpaBOINOPYLIEHHAMHU ), AKUH POKYCYEThCSA HAa «HENPUMHUPEHHIN
60poTh6i 3 Heto». BilHOBHUI ke miJXiJ 30cepeaKye yBary Ha
norpebax i 3060B’s13aHHAX, CHPUYUHEHUX NPABONOPYILIEHHSM.
Y HbOMY LIeHTP yBaru QoKyCyeTbCs Ha iHTepecax NmoTepIijoi
CTOPOHM, IPU [IbOMY IPABOIOPYILIHUKA 3a0X04YIOTh 10 OCMUCJIEHHA
TOTO, SIKOI IIKOJHW BiH 3aBJlaB, Ta HeOOXiJHOCTiI B3ATHU Ha cebe
BiZimoBizabHICTh 32 BUMHeHi fiii. B pe3ysnbTaTi coljianbHi 3B’ 3KH
y CIIJIBHOTI BITHOBJIIOIOTHCA HAa 3aCaZaxX MUPY Ta IOPO3YMiHHA.

B ocHOBI BiJIHOBHOTO TpaBOCY/1/i4 sIK Teopii (KOHLeNTyaJbHOTO
nigxo/Ay), Tak i MPaBOTBOPUYOI Ta MPABO3aCTOCOBYOI MPAKTUKHU
JIOXKUTHb NiAXiJ, 3TIAHO 3 AKUM KpHUMiHa/IbHe NPAaBONOPYILIEeHHH
(3/104MH) € He JiMlIe CYyCNiJibHO Hebe3MeYHUM JAisTHHAM, ajie U
JIAHHAM, 110 NOPYUIYE NIpaBa Ta iHTepecu KOHKPETHOI JIIAUHHY,
noTtepmnisoro (Moro »xepTBU) — 3aMo/lit0€ il pisHOro poAy LIKOAY.
OCKiJIbKM ¥ [[bOMY BUNA/AKy BUHUKA€ KPUMiHAJIbHUN KOHQJIKT
iHAUBIya/IbHOTO XapaKTepy, TO i crocib Horo BUpilleHHsA Ta MeTa
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MalOTh OYTH CHOPSMOBAHi He CTiJIbKM Ha KpUMiHAJbHY penpeciio,
CTiJIbKM Ha HOro HelTpasisauyito (3ry1aKyBaHHs), HacamIepes 3a
JIOTIOMOT 010 IPUMUPEHHS CTOPiH KPUMiHA/JBHOTO KOHQJIIKTY Ta
YCYHeHHS 3alo/igHol IKoAU. BiacHe, BiAIUIKOAyBaHHA 3aBJaHUX
noTepniii 0cobi 36MTKIB a60 yCyHEHHS UIKO/U iHUIMM CI0CO60M
(HagaHHS B3aMiH MOILKOJKeHOI iHLIOoI pedi, il peMOHT Ta iH.) €
aKIleCOPHUM €eJIeMeHTOM NPUMHPEHHSI CTOPiH KpUMiHaJbHOTO
KOHQJIIKTY.

CyTHicTh BiZHOBHOTO mpaBOCyAAA, fAAKe mepejaGayae
aJIbTepHATHBHI CIOCO6GHU BUPilIeHHSI KPUMiHAJIbHUX AEJTKTiB,
BHM3Ha4ae€ i oro niji Ta 3aBgaHHs, 30KpeMa:

1) 3abe3neynTH NpaBa Ta 3aKOHHI iHTepecu moTepmijioro,

IIPAaBONOPYLIHHKA, @ TAKOX IHTepeCH CyCIiIbCTBA i lep>KaBU
y oro npoueci;

2) JOCATTU NPUMHUPEHHS NOTEPNiJIOro 3 NPaBONOPYIIHUKOM
Ha OCHOBI BU3HAHHA OCTAaHHIM CBOEI BUHU Y BUYUHEHOMY,
BUOAUeHHs Ta KasATTA 3a BUMHEHE;

3) yCcyHyTH 3an10/lisiHY BUMHEHUM [IPOBONOPYILIEHHSIM MAalHOBY
Ta MOPAJIbHY LIKOAY.

[Ipu bOMy BiIHOBHE NPABOCYA /151 CBOEID METOI0 Ma€ BUPIILUTHU
Y iH1IIi, TAKOXX BaXKJIMBI 3aBJJaHHS KPUMiHa/IbHOI IOCTUI1ii, 30KpeMa:

1) cnpolieHHs Ta YA0CKOHaJeHHd Jirovoi (odiniiiHoi) Moaei

KpPHUMiHa/JIbHOTO TPOBaJ>KEHHS, YUM YHUKHYTH HAaIMipHOT'0
HaBaHTaXeHHH Ha CYAY;

2) neMoKpaTH3allilo Ta TyMaHi3allilo KpUMiHaJIbHOI I0CTHUIII;

3) npodinakTHKy KpUMiHaJIbHUX IPOBONOPYLIEHb Ta yCYHEHHS
[OJaJIbLIOI KpUMiHa/li3alil IpaBONOPYIIHUKIB;

4) 3abe3neyeHHs] LIMPOKOI JOCTYNHOCTI /0 MpaBoCyA s Ta
MiBULLIEHHA JOBIipU [0 HBOTO.

Tox, BilTHOBHe NpaBOCy/i/is epe/ibayae aKTHBHE 3a/1yYeHHSs
»)KepTB, MPaBONOPYILHUKIB Ta iHUIMX 0Ci6, 1110 3a3HaJIU BIJIUBY
3JIOUMHHUX [il, a TaKo} rpoMaZiu A0 NpoLecy NpaBOCYyAAsl.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

3pemiTo0, BiJHOBHUM MNpolLec COpAMOBAaHUU HacaMIepe[
He CTiJIbKM Ha NOKapaHHfA NPaBONOPYUIHHWKA, CKIJIBKH, Ha
HaJIaroJ>KeHHA CTOCYHKIB MiXX CTOpPOHAaMU KPHUMIHAJbHOTO
KOHQJIIKTY, BiJHOBJIEHHSI HaJIeXKHOTO MOPSAAKY B rpoMajiax Ta
peiHTerpariito NpaBoONOPYIIHUKIB ¥ CycHiJIbCTBO, HA 3aM06iraHHsA
CKOEHHS1 HUM I1paBONOpylLIeHb Y MalbyTHboOMY. BiiacHe, y paMmkax
BiZJHOBHOTO NpaBOCYAJAA MOBHIllle, Hi>K Yy paMKax KapaJbHOTO
NpaBoOCy/ /s, 33/J0BOJIbHSIOTHCS 0COOMCTI (CTOPiH KPUMiHa/IBHOTO
KOHQJIIKTY) Ta CycHiJibHO-/iepKaBHi iHTepecH, 30kpeMa: iHTepecu
MoTepnisioi 0coOU, OCKIJIbKU YCYBA€ETbCS 3aBJlaHa 1A IIKO/a;
iHTepecHu NpaBONOPYLIHHUKA, OCKIJIbKH [0 HbOT'0 3aCTOCOBYETBCS He
CTIJIBKY IOKapaHH$, CKIJIbKY aJIbTepPHAaTUBHI HOMY 3aX0/i1 BILJIUBY,
a AKILO | MOKapaHHHA, TO y3roJKeHe CTOPOHAMHU KPUMiHa/IbHOTO
NpaBONOpyLIeHHS; IHTepecu rpoMaZiu Ta CyCIiJIbCTBA B LiJIOMY,
OCKiZTbKM KOHQJIIKT BUYEPIYETHCS MUPHO U BiITHOBJIIOETHCS CTaH
couianbHUX 3B’SA3KiB (BiHOCHH), IKUH iCHYBaB [0 BUMHEHHS
NPaBOINOPYIIEHHH.

BigHoBHe mpaBoCy/AAs Ma€ iCTOTHUW BIJIMB He JIMIIE Ha
epeKTUBHICTb CaMOro NpaBOCYyA/s, a ¥ Ha CTaH CyCHiJbCTBa, Y
AKOMY BOHO BIIPOBA/KYEThCA. AJle BOHO, K y»Ke BiZj3Ha4aJoCh,
He 3aMiHI0O€ CO6010 3araJlbHOBCTAHOBJIEHY GPOpPMY NPOBaA/KEHHS Y
KpHUMiHa/IbHUX CIIpaBax, a JIUIIE JOMOBHIOE II, 3a/1y4alouy CTOPOHHU
KPUMiHA/IbHOTO KOHDJIIKTY J1J1s1 IOCATHEHHS Mi>K HUMU IOPO3yMiHHS
Ta NPUMHPEHHA HAa OCHOBI YyCyHeHHS HeraTUBHUX HaACJiJKiB
BYMHEHOT'0 KPUMIHAJIBHOTO NIPaBONOpPYIIEHHd, HacamMmuepes AJid
norepiijioro, Ta 36epeXeHHss MUPY 1 CIOKOIO y BifiMOBiHOMY
CyCIiJIbHOMY cepeioBuIlli (rpoMa/i, KoJIeKTUBI To11[0).

BigHoBHe nmpaBocyaad [K ified Ta il BTiJIeHHA y 3aKOHOZaBYy
Ta NIPaB03acTOCOBYY NPAKTUKY Pi3HUX NPABOBUX CUCTEM I04Ya/Ia
peaJsiizoByBaTHCA Ha No4YaTKy 70-X pOKiB MUHY/IOTO CTOJNITTA. [Ipn
1boMy il QyHAATOPU 1 all0JIOTeTH CIIUPaIUCS Ha IPAKTHUKY IPaBOBOTO
JKUTTS JJaBHIX KOpiHHUX HapoiB HoBoi 3esianii, ABctpauii, Kanazay,
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

[liBHiYHOT AMepHKH, a TaK0XK Ha OKPeMi CyZl0Bi eKCIEpPUMEHTH
MUPHOT'0 BPETy/I0BaHHA KPUMiHAJIbHOTO KOHQJIKTY TOro 4acy.
Tak, 3a c10BaMu aHIJiMCbKOTO AocaifgHuKa ['ag MacTtepca, nepia
crpo6a 3aCTOCyBaHHS LIbOT'0 CIIOCOOY BUPILIEHHS] KPUMiHa/JIbHOTO
koH}JIiKTY 6y/1a 3pob6seHa y 1974 poui B Kanazai, ko BHacijok
BCTAHOBJIEHHS (aKTy BUMHEHHS BaH/JAaJi3aMy Ha LBUHTapi 4JieH
rpoMa/icbKoi opraHisanii 3anponoHyBaB cyAAi, 11106 22 noTepnijiux
3yCTpisKce i3 NpaBONOPYIIHUKAMHU Ta 06rOBOPUIIM MOXKJIUBOCTI
Bpery/ItoBaHHS KOHQJIIKTY, 30KpeMa, IK MOXKyTb Oy TH BiLIKOZ0BaHi
3ano/igHi 3;104MHHI Hacaigku. [licsig npoBeeHol 3yCcTpivi CTOPOHU
JIOMOBMJIMCS TIPO Te, y IKUU croci6 6yAyTh BiALIKOAyBaHHI BTpaTH
noTepniinx’.

[licasa takoi cupo6wu, y 1975 poni y mictedky KutueHnepi B
Kanazi 6ysio opranizoBano «[IpoeKT mpuMUpeHHS MK MOTePIiINM
Ta NPABONOPYIIHUKOM», CYTHICTIO AKOTO CTaJjla MOXJIWUBICTb
3yCTpivi 31 cTOpoHaMu 3 MeTOl NpuMUpeHHA. CBOE 4eprow B
€Bpori ifes BiiHOBHOTO NpaBoCyA /s Hacammepe y Gopmi meaianii
(mocepenHUITBA) MTOYasia BIPOBA/XKyBaTHUCS JIMIlEe B cepeiuHi 80-x
pokiB XX cToJIiTTS?.

[IpoTe He MOXKeMO He BUSHAYATH, 1110 BUTOKH IPUMUPIOBAJILHOTO
(BiflHOBHOTr0) MiAXOAY B PEry/0BaHHI KpUMiHa/JIbHUX KOHQJIIKTIB
MM 3HAXO/JUMO Ha JIUIIIE B COLlia/IbHO-NPABOBIN chepi KUTTS iHIIUX
HapoziB 4u To 3axony, yu CxoZy, | HaBiTh He B JJABHBOPUMCBKHX
IOPUCTIB, 10 3a 3araJlbHUM NpPaBUJIOM BBAXAETbCA OJHUM i3
apryMeHTiB BaK/IMBOCTI Ta COLiaJIbHOI LIIHHOCTI TAKOT' O PEryJII0BaHHS
CyCHiJIbHUX BiJHOCHH y BUNIAAKY iX AedopMallii aHTUTYMaHHO10, a
3ro/IoM i IPOTUNPABHOIO, MOBE/IHKOI0, a K y cdepi BperyatoBaHHS

! 3emssHcbKa B. B., InbkoBenn JI. B., Cegerin B. b. BnpoBamxeHHs Bij-
HOBHOTO ITPaBOCY/As Y KpUMiHa/IbHE CYA0YMHCTBO YKpaiHu : mociGHUK. KuiB.
2008.C. 12.

2 Hectop H. B. [IoHATTS, IpUHIKUIK Ta GOPMHU BiJHOBHOTO MpPaBOCYAs.
Dopym npasa. 2010. Ne 2. C. 131.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

CYyCHIJIBHUX BiJHOCUH YKPAIHCBKOTO €THOCY. ByiacHe, 110 He JyiniIe
kapa (¢izuyni Ta MopasbHi (McUXiuyHi) cTpak[aHHS) YeKaau
MOPYIIHKKA HacaMIepes NPUPOJHUX IIpaB i cB060/1 iHIIUX Y/IeHIB
CycrisibCcTBa (rpoMaiu), a 3 HUMH i CYCIiJIbHOTO MUPY Ta CIOKOI0, a
HacaMmIlepe/; Heob6xiIHiCTb iX BiZJHOBJIEHHS IPAaBOMOPYIITHUKOM, a Y
BUIIa/IKy HEMOXK/JIMBOCTI peasibHOTO BiZJHOBJIEHHS — 3aI/1a/>KyBaHHA
NPUHHATHUM CIOCOBOM.

Ha ykpaiHCcbKHUX 3eMJIfX, CIAAKOEMIEM fAKHUX CTaJja
JAep:kaBa YKpaiHa, TpaAullii MUPHOI'0 Bpery/Il0BaHHs IPaBOBUX
KOH}JIIKTIB, y TOMy 4Mc/i i y ny6aiyHO-npaBoBiil cdepi,
NMPOCTEXKYEThCA 3 HalJaBHIMIMX 4YaciB. BoHa 3Halinia cBoe€
3aKpillJIeHHs HacaMIlepe/l y 3BUYaEBUX HOpMax (HOpMax 3BUYaEBOTO
npaBa), a 3roZiloM i MaTepiajbHe-IpaBoBe Ta NpolecyajbHe
3aKpinJieHHs 1 y HOpMax NO3WTHUBHOTO NIPaBa, i CTajla HeBiJEMHUM
IHCTUTYTOM Bpery/J0BaHHA OKPEMUX BHU/IiB KPUMiHA/IbHO-TIPABOBUX
KOHQJIIKTIB Ha I'PYHTI BiZJHOBHOTO MpaBoCyAAs’ .

! KoMmiekcHi ocaiKeHHS icTopil BUHUKHEHHSI Ta PO3BUTKY (reHe3u
Ta eBOJIIOLII) BiIHOBHOTO (IPUMUPIOBAJIBHOI0) BUPilIeHHS KOHQIIIKTIB Mix
4YJ/leHaMU CIIJIbHOTH, Y TOMY YUCJIi i KDUMIHA/JIbHOTO XapaKTepy, Ha 3eMJIAX
YKpalHCbKOI'0 eTHOCY 3/1iCHIOBAJIU YKPalHChKi MpaBHUKU: 30kpeMa Beapii M.
Komnui cynu Ha ykpaiHcbkux 3emusax y XIV-XVIII cT.: icTopuko-npaBoBe
JlocslipkeHHS : MoHoTpadis. JIbBiB : Manuubkuil apykap. 2014. 263 c.; lai-
BOpOHchKa I. M. [I[puMupeHHs cTOPiH KpUMiHa/NbHOTO KOHPJIIKTY 3a JIUTOB-
CbKUMHU cTaTyTaMu. Hayk. 3anucku HaYKMA. 2009. Ne 2 (30). C. 24-27;
I'pu6 A. M., MuxaitsioB 0. M. CTaBHOBJIEHHS Ta PO3BUTOK iHCTUTYTY IPUMH-
peHHs Ha ykpaincbkux 3emusx (IX ct. - 1917 p.) : moHorpadis. Ogeca : 2018.
@enikc. 212 c.; iy6oBuk 0. L. IcToprKo-nIOpiBHAJIBHUM aHaJi3 EBPONENCHKUX
Mo/ieJied BiJHOBHOTO NPaBOCYAJS : IUC. ... KaH/. opuj. KuiB. Haw. yH-T iM. Tapa-
ca llleBueHka, (niapo3ain 3.1 CTaHOBJIEeHHs aJbTePHATUBHOIO NPAaBOCYAAA B
YkpaiHi (c. 138-158)) . Kuis, 2018; MukuTuH l0. I. BigHoBHe npaBocyass B
YKpalHCbKOMY IpoBa/pxkeHHi: Mi>kHapoAHUI OCBi/ Ta IepCcleKTUBY PO3BUTKY
B YKpaiHi : suc. ... Kauz, opu/. Hayk. Kuis. 2010; KpecroBcbka H., MukutuH 0.
[cTOpUYHI BUTOKU aJIbTEPHATUBHOTrO BUpilleHHs] KOHPJIKTIB (cropiB) (mig-
posain 2.1). Mediayis y npodgbeciiiniti disibHocmi topucma : niaApyIHUK / 3a pes.
Hartani KpectoBchkoi, Jlyisu Pamanazage. Ogneca : Exosoris, 2019. C. 62-73;
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

Ctucnuil ornfaj BITYM3HAHUX NPABOBUX JKepeJs Ta IX icTo- B
PUYHUX JOCJHIKEHDb A€ NMiZCTaBy KOHCTATyBaTH, 110 €BOJIIOLiA
IIPaBOBOI0 PeTy/I0BAaHHA NPUMHUPEHHS KOHPJIIKTYIOUUX CTOPiH
(mpaBoMmoOpyIIHKKA i NOTEPMIJIOro) y BUNaZKy BUMHEHHS KPUMi-
HaJIbHUX NPaBONOpylleHb 6e3yMOBHO 6epe CBill MOYaTOK e J10
npaBa KuiBcbkoi Pyci, i i BUpaykeHHsIM 6yJ10 HaKJ/1a/leHHS Ha IPaBo-
NOPYIIHUKA, Y BUNIa/IKy BUMHEHHS] HUM 3a00pPOHEHOI y CYCIiJIbCTBI
MOBe/[iHKH, BiIIKOAYBaHHS 3aM0/isiHOI IIKOJH, a TAKOX (3roZ0M)
mTpadHUX CaHKLiN Ha KOpUCTb AepkaBHU (ii odinbHUKA). Takui
mixiz 6epe CBil MOYATOK e 10 XPUCTUSHChKHUX YaciB i 6yB MoB’s-
3aHUH 3 YKOPIHEHUMHU y CyCIiJIbCTBO 3BUYAAMU Ta OCBIYEHUH peJi-
rilHMMU HopMaMu. 3BUYAEBE MPABO XK BifnmoBigaso (i Bianosigae)
MpaBoBiH cBiloMOCTi 6y/1b-AKOr0 HapoAy. HaBiTh HAUTSKUMH 3J10-
YUH — yOMBCTBO, IKWUI BUMaras 3a pO3NOBCIO/PKEHUM [/ OiIbILO-
CTi HApO/iB 3BUYAEM KPOBHOI IOMCTH, Ha TEPUTOPIi yKpaIHCHKOTO
€THOCY ITIOCTYIIOBO BUXOJUB i3 BXXUTKY, 3MIHIOIOYHCb PUTYaJIbHUM
NPUMHUPEHHSM (Y CJI0B’IHCbKUX HApO/AiB — «[IOKOPOI0») POAHUUIB
»KepTBU 3 yOUBIEI0 32 yYaCTIO MOro poJiMyiB, IOYECHUX IPeJICTaB-
HUKIB OGIIMH Ta FPOLIOBUM BUKYTIOM®.

Hecrop H. B. [IpaBoBe pery/itoBaHHs IPUMUPEHHS: icCTOpUYHUE orniaf, [epacasa
ma pezioHu. Cepis: [Ipao. 2010. Ne 2. C. 165-168; Mlagox fA. Cynu i cynoBuit
npotec crapoi Ykpainu: Hapuc icTopii / micascaoso B. T. Hionopa. Hero-Hopk.
1990. 128 c.; CrapueHko H. YecTb kpoB i putTopuka. KOoHQJIKT y misixeTchbKo-
My cepenoBuili Bosuni (gpyra nos. XVI-XVII ct.). Kuis : Laurus, 2014. 510 c;
Ilanapa B. C. CoBicHi cyau B Ykpaini / ocranus uBepThb XVIII - cep. XIX cT. KuiB :
[HCcTUTYT icTopii Ykpainu HAH Ykpainy, 2011. 266 c.

OxpeMi iCTOpUYHI aClleKTU NPUMHUPEHHS Ta NPUMHUPHUX NpoLeayp
pocaimxkyBanu tTakox 10. I1. 3y3ynsak, C. I KoBaaboga, 0. B. CokanbcbKa Ta
iHIII BITYM3HSAHI JOCTIIHUKH.

! 3acayroBye yBaru y jboMy KOHTEKCTi i MpUMHpeHHS KOHQJIIKTYIOUNX
CTOpiH y BUMA/IKy BOMBCTBA Ha TepeHax ['asuubKoi Pyci 1ie 10 BIJIMBY 1M0JIb-
cbkoro npasa (1435 pik), onucaHuX JIbBIBCbKUM iCTOPUKOM IpaBa IpodecopomM
[1. loMm6KOBCbKKM. TYT NpUMUpEHHs BiJi0yBasocs 32 TAKUM PUTYaIOM: BUHHUH
CTaBaB Ha KoJliHa (BKJISIKAB) Nepe noTepmnisiuM (poaudyeM) iy 1[ikd mo3i npocus
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

ToX, IHCTUTYT IPUMUPEHHAM BUHHOI'O Y BYNHEHHI KDUMIHAJIBHOT'O
NPaBONOPYLIEHHS 3 NOTEPIIJIO 0c06010 (3a NocepeHULITBA HILKX
0ci6) 6e3 3acTocyBaHHS MOKAPaHHS Ta iHITMX 3aX0/[iB KPUMiHAIbHO-Tpa-
BOBOT'0 BIUIMBY GYB XapaKTepHUM /1151 [paBa YKpaiHChKOro eTHocy. Horo
NposiBU 3HaxX0AMMO y paBi KuiBcbkoi Pyci (kHA3IBCbKOi 1061), sIKe 3Ha-
JIO IPUMUMPEHHS CTOPIH KPUMIHA/IBHOT'O IeJIIKTY 3 KOMIIEHCAL[IE0 3aB/a-
HOI IPaBONOPYLIHUKOM ILKO/H I0TEPIIOMY I'POLLIOBUM EKBIBAJIEHTOM,
a Hepi/iKo 11ie ¥ BUILJIATOO IITPady Ha KOPUCTD KHS3S.

Y HOpMaTUBHUX aKTaX JIUTOBCbKO-PYCbKO-N0JbCbKOI 00U
(/TUTOBCbKO-PYChKOI Jilep:kaBH) Ha 3eMJISIX YKPaiHCbKOTO eTHOCY
(oco6auBo y TpeTbomy JIuTOBCchbKOMY cTaTyTi 1588 poky) npumu-
peHHs B y6J1iuHO-IIPaBoBi cdepi cycHiibHOTO0 XKUTTS, HAcCaMIlepe/
JIJIs1 LLUISIXeTCbKOT'0 CTaHy, HabyJ10 BKe CTATYCY 1ii1iCHOro IpaBOBOI0
iHCTUTYTY y dOopMi «110/11060BHOTO» (IPUMUPIOBAJIBHOTO) CYZ0-
YUHCTBA, HOPMHU SIKOTO peryJirBaly K0J0 KpUMiHaJbHUX NPaBo-
NOpYyLIEHD, LO/0 AKUX OY/JI0 MOKJ/IMBE MPUMHPEHHS (YKJaJeHHs
MUPOBOi yro/in), Cy6’eKTiB MPUMHUPEHHS, CTa/lil NpoBa/KEHHs, Ha
SIKUX MOXKJIMBe 0yJ10 IPUMUPEHHS, TOPS0K 0pOpMJIeHHS Ta 3MICT
MHPOBOI YroAy, rapaHTii II BAKOHAHHA TOLLO.

[Ton060BHI (MPUATENbCbKI) CyAu 3a 0O3HAYEHHSM MOIJHU
HabyBaTH pisHUX $opM, 3/ilCHIOBATHCH 32 PIBHUMH CXeMaMHu,
MaTH Pi3HY KiJIbKICTb YYaCHUKIB, pi3HY TPUBaJIICTh TOLO, aJ1e MaJIX
3aBX/Y OJIHY MEeTy — 3aMUpPeHHsI KOHPJIIKTYIOUUX CTOPiH Yepe3
JIOCSATHEHHS TeBHOT'0 KOMITPOMicy Mi>k HUMHU. [Ipu iboMy Heob6xigHa
JI0GPOBiIbHICTE IPUMUPEHHS 3 060X CTOPiH HEPIIKO MacKyBaJacs
THCKOM Ha HUX 3 60Ky CYZ0BOi CUCTEMHU U HMIJIAXETCHKOI CHiIbHOTH .

npo6adeHHd 3a cBill BuMHOK. [loTepnisinii TprMaB HaZi roJI0BOX0 BUHHOI'O Or0-
JIeHy a6.110, BUKOHYI04H pi3Hi pyxH, AKi MOTJIM BOUTH BUHHOTO i IPH LIbOMY
rOBOPHUB HaJ HUM, 1110 BiH Horo npo6ayae (Dabkowski P. Zemsta, okup i pokora
na Rusi Halickiej w w.151i 1 p.16. Lwéw, 1898. 55 s.).

! Crap4yenko H. YecTb kpoB i puTopuka. KoHJIKT y HIsIXe TChKOMY cepe/io-
Bulli BosinHi (apyra mos. XVI-XVII ct.). Kuis : Laurus, 2014. 510 c.
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

[TowmmpeHoto 6yJ1a MpakKTHKa IPUMUPHUX TPoLeyp («€JHAHHS»)
B [liIIbHOCTI i KOMHUX cyZiB. KonHe nmpaBo f0MycKaio MOXJIUBICTh
yKJaZleHHs] MK CTOPOHAMHM KPUMiHa/JIbHOTO KOHQJIIKTYy MUPOBOI
yroAy Ha OYAb-sKill cTa/lii KOMHOTO MpPOLeCy, ajie B MPUCYTHOCTI
KOMHOro cyay («komnu»). [loTepniyinii MaB npaBo NPUMUPHUTHUCS i3
3aCYPKEHUM KOITHUM Cy[IOM HaBITh I1i/] YaC BAKOHAHHA HUM pillleHHSA
Ipo cMepTHY Kapy. [Ipy 1boMy, K IpaBUJI0, B3aMiH 3a CIIPOLIEeHHA
BUHHHUH CIJIauyBaB MOTEPIiJIOMY NeBHY rpouioBy cymy’. [lisHiue,
BXKe Ha eTalli Ko3albKO-reTbMaHCbKOi 106U (Ko3albkoi gepxaBy,
[eTbMaHIMHU) «ITOJTIO60BHE» BUPillleHHS] KOHPJIIKTIB BcepeuHi
ciyoBoi rpoMaziy 6ys10 XapaKTepHUM JJisl CYAy KOLIOBOI'O0 OTaMaHa
(Ycenko L. b, Xynosip JI. B.).

JleTa/ibHe Bpery/al0BaHHA IHCTUTYT NPUMHUPEHHS KOHIIIK-
TYIO4YUX CTOpPiH AictaB y Kogekci ykpaiHcbkoro npaBa 1743 poky
«[lpaBax, 3a AKUMHU CYAUTbCS Masopociicbkui Hapoa» ([1aBa 7
apTukyna 25). 1 He AUBISAYKCH HA Te, L0 Lied TPaBOBUM aKT KO3alLbKOi
JlepkaBu 0diLiiHO He HAOYB IPUAUYHOI CUJIM, IPOTE KO0 HOPMU
3aCTOCOBYBAJIU Ha IPAKTHUILi, Y TOMY YUCJIi i MUPHOTO BperyJ/r0BaH-
HA KpUMIiHa/IbHUX JeJIKTiB.

HaBpsap 4u MOXXHa TaKoX CTBepHKYBaTH, 110 iZied BiZlTHOBHOTO
NpaBOCYAAs 4YM, NPUHAWMHI, oro ejseMeHTH OyJia MOBHICTIO
IrHOpoBaHa BITYU3HAHUM KpPHUMIHAJBbHUM 1 IpoLecyaJbHUM
3aKOHOJLABCTBOM Ta MNPAKTHUKOK HOro 3aCTOCYBaHHA K Yy
paasgHcbKUM nepion, Tak i noctpagsgHcbkuil. KIIK YPCP 1960 poky
Ha/ZlaBaB MOXJIMBICTb JOCATHYTH NPUMHUPEHHA MiIX CTOPOHAMH
KpPUMIiHAJbHOTO KOHOQUJIKTY, YKJaBIIKM HUMHU MHUPOBY YTOAY,
HaCJiIKOM KOl 6y/s10 3aKPUTTS1 KPUMiHAJbHOTO MPOBAKEHHS,
aJle JIMle y KPUMiHaJIbHUX ClIpaBaxX IPUBAaTHOTO OOBMHYBAYeHHH,
AKI CTOCYBaJIUCA JEKIJIbKOX HEeBEJIMKOI TAXKKOCTI CKJ/IaZliB 3JI0YUHIB.
3 NpUHHATTSAM HOBOI'O KPHMMiHa/IbHOTO 3aKOHOJABCTBA YKpaiHU

! Beapii M. Komxi cyu Ha ykpaincbkyx 3emsix y XIV-XVIII ct.: icropuko-nipa-
BOBeE JIOCJIi/[)KeHHs : MoHoTpadis. JIbBiB : Tanuubkuil fpykap, 2014. 263 c.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

(KK 2001 poky) BijHOBHe IpaBOCy/1/isI 6yJ10 PO3LUIMPEHO iIHCTUTYTOM
3BiIJIbHEHHS BUHHOTO Y BYMHEHHI KPMMIiHa/JIbHOTO IPaBOINOPYLIEeHHSA
(3/104MHY HEBEJIMKOI TSKKOCTI) BiJi KpUMiHAJIbHOI BiAMOBiAaIbHOCTI
y 3B’AI3KY 3 IiHOBUM KasITTSIM BUHHOTI'O Ta IPYMHUPEHHS 3 TOTEPIiJINM.
3akoHoM Biz 15 kBiTHA 2008 poKy Take NpUMHPEHHS i BiANOBiJHO
3BiJIbHEHHS1 BUHHOTO BiJ] KpUMiHa/JIbHOI BiANIOBiIaIbHOCTI 6yJI0
MOILIMPEHO i HA 3JIOUUHU CEPEHBOI TSXKKOCTI, BUMHEHI 3 HEOOEPEIKHOCTI.
YUHHUI Ha TOM 4Yac KpUMiHa/bHUN npouecyasbHui 3akoH (KIIK
1960 poky) Bpery/oBaB NOPSAAOK 3BiJIbHEHHSI BUHHOI 0COOU Bif,
KpUMiHa/bHOI BiZIIOBIAA/IbHOCTI Y 3B’A13KY 3 1i iIHOBUM KasITTSM Ta 3
il MpUMUPEHHAM 3 ToTepHiuM. (cT. 7-2, cT. 8 KIIK 1960 poky).

3 NPpUWHATTAM HOBOTO KPHUMIHAJBHOI'O NpPOLECyaJbHOTO
3akony (KIIK Ykpainu 2012 poky) chepa BiJHOBHOTO MPaBOCYAAsA
y KpUMiHa/JIbHOMY NpPOBa/KeHHi 6yJsia lie Gijblie po3uIMpeHa 3a
PaxXyHOK NMPUMHPEHHS CTOPiH KPUMiHAJIBbHOTO KOHPJIKTY. TOXK,
ifes BiAHOBHOrO (MPUMHUPHOr0) NpPaBOCYAAs, sIKa MOB’si3aHa 3
rYMaHHUM CNOCO6G0M BHUpilleHHSI KPUMiHAJbHOTO0 KOHQJIKTY
MiXK Oro cTopoHaMH, a caMe - JIONOMOT'TU pecoliianizyBaTucs
MPaBOIOPYIIHUKOBI, a TAKOK 3aXUCTUTH [IpaBa Ta 3aKOHHI iIHTepecH
MOTEPIIJIOro — He 6yJia MOBHOK HOBEJIOIO /IJi1sl BITYU3HSIHOI TPaBOBOi
cucteMH. BoHa 6y/1a xapaKTepHOIO /1J11 yKpailHCbKOI0 eTHOCY i Horo
MpaBa Ha BCiX eTamnax Moro po3BUTKY, X04 1 MO-pPi3HOMY 3a CBOEIO
mupoTolo Ta popmamu peasizarniii 6ysa BTijieHa y HOoro npaBoBe
*KUTTA. CydyacHe KpUMiHa/IbHe MaTepia/ibHe i IpoLecyalbHe IpaBo
YKpaiHu cipyuiHAIO 1 peasni3ye iJiero NPUMUPIOBAIbHOTO IPABOCYAS,
siKe Oy/ie y/JOCKOHAJII0BAaTUCS, ¥ [TepII0yeproBo 3a paXyHOK BBeIeHHs
Jl0 KpUMiHaJIbHOT'0 TPOBA/IPKeHHS Takoi Moziesti (popmu) BiHOBHOTO
NpaBoCyAJs, K MeJliallisl, 3aKOH NMPO Ky OyB MpUHUHATUH 16
squcronaza 2021 poky, i ik BCTAaHOBWB MOXJ/IMBICTb BUKOPUCTAHHSA
Megiarlil, Ak ¢opMH TPUMHUPEHHS, Mi>K CTOPOHAMH KPUMiHAJIbHOTO
NPaBONOPYIIEHHS Y KpUMiHAJIbHOMY ITPOBa/KeHHi .

1 leranbHiie auB. Po3ais 2.

e )7 e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

BBa)kaemo, 1o ¥ y BUIAAKaxX BiiMOBU moTepmisoro (y 3

nepesbayeHUX 3aKOHOM BMIIaJKaxX i MOro mpeJjcTaBHUKA) Bif
O0OBUHYBa4yeHHS y MOPYLIEHOMY KpPHUMiHaJbHOMY NPOBaJKeHHI
y dopmi mpuBaTHOro 0OGBUHYBauyeHHs, 1[0 TATCHe 3a 0600
3aKpPUTTS KpPUMiHA/JbHOTO NpoBaKeHHs (m. 7 4. 1 cT. 284
KIIK), okpiM kKpuMiHa/bHOT0O NpaBONOpPYIlIEHHs, OB I3aHOTO 3
JloMallHiM HacuabcTBOM (CT. 126-1 KK Ykpainu), fomiHye dpakT
NPUMHUPEHHS MK CTOPOHAaMM KPUMiHaJIbHOTO NpPOBAaJKEHHS],
SKUM Ma€ BUpillaJbHUN BIJIUB Ha 3aBeplIeHHs KPUMIiHAJIbHOTO
NpOBa/PKEeHHH.

Y Bcix nepesiiveHUX BUNlaJKax NIPUMUPEHHS MiJ03PIOBAHOTO
Yy O0O6BUHYBA4Y€HOro 3 MNOTEpPHiJIMM Ha BU3HAYEHUX 3aKOHOM
nificraBax i yMOBax € NiZICTaBOK [Jil 3aKPUTTHA KPUMIHAJIIBHOTO
NpoBaJ)KeHHA ab0 NpHU3HAYeHHA CYyZA0M OOBHHYBAaYe€eHOMY
y3roJPKeHOr0 CTOPOHAaMM NoKapaHHA. Heo6XxiZiHO BU3HAYUTH,
TaKOoX Ty 06CTaBHHY, 1110 IEBHUU NOTeHLiaJl IPUMUPEHHS CTOPiH
KpPHUMiHaJIbHOT'O KOHQJIIKTY, SIK eJleMeHT BiJHOBHOTO NPaBOCY/ /s,
6e3nocepeHbLO ab0 omocepeKOBAaHO 3aKJaJeHUU i y HuU3II
IHIIMX HOPM BITYM3HAHOTO KPUMiHAJIBHOIO MaTepiaJbHOTO Ta
npolecyaabHOro npapa. MeTbcs, 30KkpeMa Ipo BpaxyBaHHA MpHU
NpHU3HAYeHHI NOKapaHHs 06BUHYBAaYe€HOMY TaKol MOM sIKIIYIOYOi
06CTaBUHY, K JJOOPOBi/IbHE BiAIIKOAYBAaHHS 3aBJAaHUX 30UTKIB
ab0 ycyHeHHs 3anofisgHol mKoAu (1. 2 4. 1; 4. 2 cT. 66 KK Ykpainu).
Y 11bOMy KOHTEKCTI MOXXHa TOBOPUTU TAKOXK IPO 3BiJIbHEHHA Bij
KpPUMiHa/IbHOI BiZIOBiZIa/IbHOCTi a60 MOKapaHHs 0cO6U 3a HASTBHOCTI
BCTAHOBJIEHMX 3aKOHOM IIPO KPUMIiHAJIbHY BiANIOBIAA/IbHICTB Ti/ICTaB
Ta YMOB Y 3B’sI3KY 3: BTPATO0 TaKOI 0C060I0 CyCIijibHOI Heb6e3meKn
yu 3MiHU 06CcTaHOBKU (CT. cT. 48, 74 KK Ykpainu); nepegayero
BUHHOTO Ha OPYKH BiinoBiiHOMY KoJ1eKTUBY (cT. 47 KK Ykpainu);
3BiJIbHEHHS Biji KpuMiHa/IbHOI Bi/iOBiAa/IbHOCTI a60 MOKapaHHA
HEIMOBHOJIITHBOI0 i3 3aCTOCYBaHHAM /10 HbOTO IPUMYCOBUX 3aXO0/iB
BUXOBHOI0 XapakTepy(cT. cT. 97, 106 KK Ykpainu) a6o 3Bi/ibHeHHS
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

Bifi mokapaHHs 3 Bunpo6yBaHHuaMm (cT. 104 KK Ykpaiuu). Y Bcix nux
BUIA/IKax NPe3IOMYETHCA HAABHICTb €JIeMeHTIB JI€BOr0 KasTTH
BHUHHOI 0CO6U Ta NPUMHUPEHHS 3 OTEPIIJIUM, L0 € XapaKTEPHUM
JJ151 BIZHOBHOTO IPaBOCYALA.

Ha cyuyacHomy eTani mpuMupoOBaJjibHe (BiZHOBHE)
NpaBOCYyAAA peai3yeTbCd Y BITYUUZHAHOMY KPUMiHAJIBHOMY
CyAOYMHCTBI y TAKMX NPOBa/KEeHHSIX.

1. Y npoBa/i)XeHHi Npo 3BiJIbHEHHS CY/IOM Mifj03poBaHOro/
06BUHYBA4YE€HOT0 Biji KpUMiHAJIBHOI Bi[TOBiJa/IbHOCTI ¥ 3B’3KY 3
JIMOBHUM KasATTAM, a TAKOX 3 IPUMHUPEHHAM BUHHOTO 3 IOTePHiJIUM
y BUIIQJIKy BUMHEHHSI HUM BIleplle KPUMIiHAaJIbHOIO NPOCTYNIKY
abo HeoOepeXHOr0 HETSXKKOTOo 3JI0YMHY, KpiM KOpynuidHHX
KpHUMiHa/IbHUX TIPaBONOpYyLIeHb a060 KPUMiHa/IbHUX IPABONOPYLIEHb
NOB’SI3aHUX 3 KOPYIIi€l0, a TaK0X MOPYLIeHb NMpaBUJ 6e3NeKu
JIOPOKHBOTO pyxy abo eKcmjyaTallii TpaHCHOpTy ocobaMu, sKi
KepylTb TPAaHCIOPTHUMHU 3ac006aMU B CTaHI aJIKOTOJIBHOTO,
HAapKOTWYHOTO YU iHILIOTO CIT'THiHHSA 260 nepe6yBaJiu i/l BIVIMBOM
JIIKapCbKUX Npenaparis, [0 3HWXKYIOTh YBary Ta LIBUAKICTb peakil
(cT. 45, 46 KK Ykpainy, ct. 285, 286 KIIK Ykpainu).

2. Y npoBa/pKeHHI Ha HiACTaBi yroZy Npo NpUMHUPEHHS MiX
NOTEPHIJIUM Ta MiJl03pI0BaHUM YU 06BUHYBAuYeHUM y BUMAJKaX
BUMHEHHS HUM KPUMiHaJIbHUX NPOCTYIKIB, HETSKKHUX 3JI0YUHIB
Tay NpoBa/>KeHHAX Y ¢opMi npuBaTHOro 06BMHYBayeHHs (CT. 468,
4. 3 cT. cT. 469 KIIK Ykpaiuu).

3. Y npoBaxeHHi y popmMi NpuBAaTHOTO 06GBUHYBAaYeHHS Y
BUMHEHHI NOHa/ 45 KpMMiHa/IbHUX IPaBONOPYLIEHb, lTepe/j0aueHUX
y ctatTi 477 KIIK Ykpainy, cepefi AKHUX € He JiMlle KPUMiHaIbHI
MPOCTYNKH, HETSKKI 3JI0YMHHY, a ¥ TSKKI (OCTaHHI 3 0COGJIMBOCTSAMU
KOH(QJIIKTYIOUUX CTOPiH), ajle MiX NoTepnisiuM i nigo3proBaHuM/
06BUHYBa4Y€HUM JIOCATHYTA Yro/ia Ipo NPUMUPEHHS.

[Iporpamu BiJHOBHOTO NPaBOCY/i /s, sIKi MalOTh CBOEI METOI0
NPUMHUPEHHS, MOKYTb 3/1ilICHIOBATUCA Y pisHUX GopMaX, Ha pi3HUX
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

eTanax pery/Jl0BaHHS KPUMiHaJbHOT0 KOHQUIIKTY (11e 3a paMKaMu
KpUMiHa/IbHOT'O IPOBa/PKEeHHS, Ha KOT0 IOYATKY, i/ 4YaC HbOT'0), ajie
BOHU peasli3yloThCsl HA OCHOBI BiANOBiJHMX 3acaj, (MPUHLMIIB).
Y HaykoBiH JiiTepaTypi, 3MiCTOM fIKOI € JOCIiIKEHHS BiJHOBHOTO
npaBocyA/is, 6y/s0 yuMaso cnpob chopMyr0BaTH MOTO OCHOBHI
3acagu. Tak, Ha AymMKy Bipu 3eMJ/ieHCbKOI, O/1HI€] 3 paHHIX iHiL[iaTOpiB
BiJTHOBHOTI'0 IIPaBOCYA s B YKpaiHi, OCHOBY IPUHLIUIIIB BiZTHOBHOT'O
NpaBoOCy/ /sl MAlOTh CTAHOBUTH TaKi LiCTh KJIIOYOBHUX M0JIOXKEHD:

e MNPiOPUTETHICTh HAJAHHA NiATPUMKHU Ta 3a6e3MeYeHH
3LiJIEHH )KepTBU/NMOTEPNiJIOro. Y nporpaMax BiZJHOBHOI'O
npaBoOCyAAs Iled NPUHLUIN 3a6e3NedyyeTbCd IJISIXOM
0c06JIMBOI yBaru 0 MOYYTTiB MOTepPMmisioi CTOPOHH,
0CO6JIMBOCTEN Mpoliecy, 110 3anobiraloTb MOBTOPHIHN
BIKTHMIi3alii 2kepTBHU Ta iH.;

e IPaBONOPYLIHUKHU HECYTh BiANIOBia/ILHICTh 3a CBOI Aii,
aJjie K He B pO3yMiHHI IOKapaHHs, a B pO3yMiHHI YCBiZOM-
JIEHHSI HACJ/TiIKIB BJIaCHOI MOBEIiHKY Ta aKTUBHUX il 3 60Ky
NpaBONOPYUIHMUKA, CHPSIMOBAHUX Ha BUIIPaBJIeHHS 3aB/JaHO1
KO U;

e AaKTHBHA y4acTh Yy PO3B’si3aHHi cUTyallii BCiX 0Ci0, Ha AKMX
BIVIMHYJIA OAiA 3/I04MHY. Lle 03Hayag, 1110 IpaBONOPYILIHUK
Ta 0co6H, fIKi NOTepMNijiu Ta 3a3Had NPSAMOTO BILJIUBY Bif
3JIOUMHHUX JIil NPaBOMOPYIIHKMKA, 3a iX 6aXKaHHSM, IOBUHHI
OTPHUMAaTH MOXJIMBICTb 6e3Mocepe/[HbOI y9acTi y pearyBaHHi
Ha TaKIi 3JIOYMHHI Aii: OLiHUTH HACIIAKY Ta BIIJIUB 3JI04YUHY
Ha iX BJIaCHe XXKUTTS, BU3HAYUTH HaHOIJbII Ai€Bi MIJIAXU
BUIIPAaBJIEHHS LIUX HACAiAKIB Ta 3anmob6iraHHsI MOBTOPEHHS
TaKOro y Mal6yTHbOMY Ta, HApellITi, 3a6e31NeYUTH BUKOHAHHS
(abo nmiATPUMKY y BUKOHAHHI) JOCATHYTHX IOMOBJIEHOCTEN;

e rpoMajia cipus€ peiHTerpauii >)kepTBM Ta paBONOPYIL-
HHUKa - I1e OJIMH i3 HaBaXK/IMBIlIUX MPHUHIMUITIB BiJHOBHOTO
NpaBOCYAAs, o cripUsie eGpeKTUBHOMY NONIepe/P)KEHHIO BUU-
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

HEeHHS MOBTOPHMUX 3JI0UYUHIB (0COGJIMBO y CUTYAIlil colliaib-
HOT'0 CUPITCTBA HEMOBHOJIITHIX MPAaBOMOPYIIHHUKIB). ¥ TAKHUX
BUIIaZIKax KOOPAUHATOP NPOrpaMy HaMara€eTbCs 3a/Iy4UTH
npeJiICTaBHUKIB rpOMa/iy, 1110 HebauAyKi 10 )KUTTA JUTHHH,
Ta COPOMOKHUX HaZaTH 1M NiATPUMKY TUM YU IHIIAM IJIA-
XOM;

e 3am06iraHHA NOBTOPHOr0O BYMHEHHSA 3JI0YHUHY Y
Mai6yTHbOMY. by/1b-sika nporpama BiZjHOBHOTO PaBOCY /sl
Ma€ CBOIM 3aBJaHHAM He JIMlIe pearyBaHHs Ha 3JI0YMH, a !
PO3yMiHHA iCHYIOUUX PUYHH TOrO, 10 Tpanuaock. Tomy,
Bely4ui nporpamu (Me/iaTop) 060B’1I3KOBO MOBUHEH CBOIMU
3alMUTaHHSAMU COPUATH OGTOBOPEHHIO LbOT'0 MUTAHHA Ta
BU3HAYEHHIO MOXJIMBUX LLISIXIB YCYHEeHHS GaKTOPiB (Y 2KUTTI
IIPaBOIOPYIIHUKA), 1110 COIPHUSAIN BYMHEHHIO 3JIOUMHHUX Jil;

e AOOPOBIMBHICTH y4yacTi y BifHOBHOMY mponeci Bcix
3aniKaBJIeHUX CTOPiH. byab-AKUU npouec BiJHOBHOTO
npaBocyaasa 6yae epeKTHUBHUM JIUIIE TOAi, KOJU CTOPOHHU
6epyTh Yy HbOMY y4yacCTb 4yepe3 BJIaCHe pilleHHs 100
JouinbHOCTI Takoro niaxoay. HaBiTk kosu cyf, abo npoKypop,
abo caiiuui npuiiMae pilleHHs Npo CIpsIMyBaHHS CIpaBU
Ha nporpamy BiIJHOBHOT'O NpaBOCYA/is, KOOpAUHATOP abo
Be/ly4Mi IporpaMu NOBUHEH NepeKOHATHUCA Y J0OPOBiNbHIN
3roJi Bcix 6paTH y Hill y4acThb. ¥ pasi Bi/IcyTHOCTI TaKoi 3roAu
3 60Ky MMPaBOTOPYIIIHUKA 260 MOTepijioi cTopoHH (260 y pasi
HeBU3HAHHA [IPAaBONOPYLIHUKOM CBOEI BiANIOBILaJIbHOCTI
3a CKO€EHe) BeJlyuul MOBUHEH NPUIMHUTU Nporpamy Ta
noiHOpMyBaTH NpO Iie OpraH CUCTEMHU NPABOCYAAS, 10
MPUUHSB pillleHHs MPO iHilil0BaHHS NPOrpaMu BiTHOBHOTO
npaBocys’.

! BijHOBHE MPaBOCYA/s B KpUMiHa/IbHOMY mpoiieci YkpaiHu : MoCi6HHK.
Kuis : BungaBeun 3axapenko B.O., 2008. 200 c.
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[Hma pocaigHus BigHOBHOTO npaBocyaasa Oabra Jy60BUK
BU/IiJISIE TaKi HOr'0 YOTUPU OCHOBHI MPUHIIUIIHN'.

[lepminii NPUHLMI CTOCYETHCH BiJ[IIKOAYBaHHS 3aBJaHOI
LIKOAM Ta CIpaBeJIMBOCTI. FlaeTbc;I Npo Te, O MOTEPHIJIUKA Ta
J0oro noTpeby MarThb CTaTH LiIeHTPaJIbHUMH B IIpoLeci NpaBoCyAd,
OCKIJIbKH IIKOAY 3aBJJaHO KOHKPETHIH JII0/IMHI, CTaHOBUIIIE SIKOI Ma€
Oy THU BiTHOBJIEHE.

Jpyruii IpyuHLMI Nlepe/6ayae, 1110 NPAaBONOPYLUIHUK IOBUHEH
NPUUHSATH BiJINOBiZIaIbHICTh 32 CBili BAMHOK, TO6GTO 6paTH /10 yBaru
NOTpeby NOTEPIIJIOro — yCBiJTOMUTH CBOIO IPOBUHY U BiALIKOAYBaTH
3aBJlaHi 30UTKH; JiKBilyBaTU MOTHBAIlil0 NPaBOMOPYIIHUKA
10 BUMHEHHA 3JIOYMHIB. BiANOBIAa/IbHICTD BUTJIYMA4YyETbCA K
«BIANOBiAb» NOPYLIHKWKA HA BJACHI Ail, [0 COPUYUHUIIN LUKOLY
iHmomy, To6TO /1ii 0CO6H, 1[0 MalOTh HA METi BUMPABUTH HACTIAKHU
NPOTUIIPABHOI NOBeAiHKU. BiApaBHOO TOYKOIO € IKO/Ia, KA Oys1a
3aBJlaHa, Ta Il BiAIKOAYBAaHHA CaMHUM NPABONOPYIIHMKOM, a He
¢dopmMasibHe NopylIeHHS 3aKOHY.

TpeTiii npUHLIMN - caMOBU3HAa4Y€eHHs CTOPiH. BiH 'pyHTYeThCSA
Ha NpUNYILEeHH] Npo NparHeHHs: J/el JOMOBUTHUCS i lepesbadae
JleJleryBaHHsI CTOPOHAM IIpaBa Ha CaMOCTilHe yXBaJIeHHs pillleHHs.
[ToTepmnisi BiJf 37104MHY IOBMHHI MaTU MOXJIMBICTb IOBHOI MipOO
O6paTH y4acTb y NpPOIECi, K10 BOHU TOro nobakatoTb. BigHOBHE
[paBOCyA A IparHe [0 peiHTerpanil BCiX 3alliKkaBJIeHUX CTOPIH,
BiZIKpHBaE€ JiBepi /1/is1 epeKTUBHOI y4acTi TUX, XTO, IK IPABUJIO, HE
MaE€ roJIocy y TpaZULLiHHUX CUCTeMaX KpUMIiHa/IbHOTO IPABOCYAIA:
3JIOYMHLIB, NOTEePNIJINX, IX ciMeH i cycifiiB. Pe3ysbTaTu NpUUHATOTO
pilleHHs MOBUHHI 6YTH cnpaBeAJIMBUMH i 3p0O3yMiJUMU AJs
BCiX yyacHUKIB. Posutto ypsifly npu 1iboMy € 36epexkeHHsI BCbOro
rPOMa/CbKOr0 NOPAAKY 1 NiATPUMaHHA ClIpaBeJIMBOCTI.

! Ny6oBuk O. . [lepcrieKTHBY BIPOBa/XKEHHS BiJHOBHOI'O MPaBOCY/s B
YkpaiHi. BicHuk 3anopizbko2o HayioHa1bH020 YHigepcumemy. FOpuduyHi HayKu.
2015.Ne 1 (2).C.51-56.
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YeTBepTHUM NPUHLMIIOM BiZJHOBHOTO IPABOCYAA € 3a/Iy4eHHs
J10 ITpolLieCcy Hah6JIMKYO0r0 COLia/IbHOTO OTOYEHHS Ta IPe/ICTaBHUKIB
MicueBoi rpoMajiu (HampukJ/aaj, ciM’'s, 1IKoJa, TYPTOK TOIO).
3MilHEHHSI CHiJIbHOTH, [Jis1 3aM06iraHHs MO/aJbIIOr0 30UTKY,
CIIPUAE 3LiIJIEHHIO [IOTEPIIJIOro Ta A0NoMarae NpaBonopyLIHUKOBI
BUIIPABUTH CKOEHE, 3MIHUTH CBOIO NIOBEJIHKY, IEpEeBUXOBATUCH, A
TaKOX [oNepepKy€e NOLIUPEeHHA 3JI0UMHHOCTI cepeJi iHIIUX YJIeHiB
rpoMazu. BijHoBHe npaBocy1/is1 OpieHTOBaHe Ha MalOYTHE. Y LIeHTpi
yBaru - He NOKapaHHs, a Te, IK CTBOPUTH 3/J0pOBe Ta Ge3neyHe
cepefioBHILe JJisl CYCHiJIbCTBA, K 3a06€3MeYUTH 3aJyuyeHHs Ta
PO3IIKUPEHHS [TPaB i MOXKJIMBOCTEU NOCTPAXKAANMX TPOMAJL y paMKax
NpoLecy BiANpaBJeHHA IPaBOCYA s,

[IpyHOUMNIK OKpeMUX IporpaM BiJHOBHOTO NPaBOCYAJAf,
30KpeMa Megianii, 6e3nocepeAHbO 3aKpinJeHi y BiAmoBigHUX
HOPMaTHMBHUX aKTax. Tak paMkoBe pilieHHa KomiTeTy MiHicTpiB
PE «Ilpo MicLe »kepTB 3/104MHIB y KPpUMiIHAJIBHOMY CyZJOYMHCTBI» Bij
15 6epe3ns 2001 poky, 110 3060B’s13yBaJIo BCi JiepKaBU-uaeHH EC
NPUNHATU 3aKOHH, 5IKi 6 3abe3nedyBaJiv IPOBeJeHHs Bi/[HOBHOTO
npaBocyAJsa y Gopmi Megianil y KpruMiHa/bHUX clIpaBax, BUAIINIIO
2)iikoH}ineHiiHiCTB; 3) HEUTPaIbHICTb NOCEpPeAHUKA (MeAiaTopa).
BignoBigHo ¥ npuiiHATUN 3akoH Ykpainu «IIpo menianito» Big 16
auctonaza 2021 poky y cT. 4 3akpinJitoe Taki NPUHIUNU MeAianil:
JIOGPOBIJIBHICTh; KOHQIIEHI[INHICTh; HEUTPAJbHICTh HE3a/IeXKHICTh
Ta HeyllepeJKeHICTh MeliaTopa; CaMOBHU3HAYEHHA Ta PiBHICTH IpaB
CTOpiH Meziaii'.

Kepyrouuce CyTHicTI0O Ta NpU3HaYeHHAM BiJHOBHOTIO
NPaBOCYAJA, MOXHAa BUSHAYUTH 3arajbHi 3acaju, [AKi jexaTb
y fioro oCHOBI npu peastizanii 6yab-IKHX HOro nporpaM. TakuMu
3acaZilaMiy, BBaXKA€EMO, €:

! JleranbHime guB. Po3ain 2, lligpo3ain 2.4.
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1. JlocTynHicTh A0 mporpaM BiJHOBHOro mpaBOCYAAsl y 48

N

w

“u

KpUMiHaJIbHUX NMPOBaJKeHHAX. PaMKOBUM pilleHHAM
Pagu €Bponu «Ilpo cTaHoBUILLEe KePTB y KPUMiIHAJIBHOMY
CyA04YUHCTBI» Bif 15 6epe3ns 2001 poky Jiep>kaBU-ydacHUILL
€Bponeiicbkoro Corw3y 3060B’sI3yBajiuCsd MOLIUPUTH
nocepe/HUIITBO y KpUMiHa/IbHUX CIIpaBax Ta 3abe3mnevyBaTH
NPUHHATTS 0 PO3MIsAAY OyAb-AKUX yroJ MiX >KePTBOIO Ta
NPaBONOPYLUIHUKOM, OCATHYTHX Y IPOLeci MocepeHULITBA;
rapaHTyBaTH JOCTYN /0 aJbTEPHATUBHUX CNOCOOIB
BpEry/Jl0BaHHsS KPHUMiHaJbHO-MPAaBOBUX KOHQJIKTIB;
CHOPUSATH BOPOBA/KEHHIO PISHUX PECTUTYLIMHUX pOrpam
y NIPaKTHUKY.

[IpiopuTeTHiCTh HaJaHHSA NiATPUMKU Ta 3a6e3NMeYeHHS
3LJIeHHSI )KEPTBH /MOTEPIijIOro. Y nporpaMax Bi/JHOBHOTO
npaBocyaAs Led NPUHIUI 3a6e3NeYyeEThCS LIJISAXOM
0c06JIMBOI yBaru [0 NOYYTTiB MOTepmisioi CTOPOHHY,
0COGJIMBOCTEMN mMpolecy, o 3amobiraroTb MOBTOPHIiH
BIKTUMI3aLil )KepTBU Ta iH.;

PiBHICTb IIpaB CTOPiH y npoueci peaisanii nporpamMmu
BiTHOBHOTO NPaBOCYAAs;

[IpUAHATTA NPAaBONOPYWIHUKOM BiANOBiZaJbHOCTI
3a CIpUYMHEHY WKOAY, 110 Nepei6ayae BU3HAHHSA HUM
BJIACHOI IPOBUHU, KAATTSA 3a BUNHEHE, TA FOTOBICTHb A0 il
BiINIKO/IyBaHHSI YU YCYHEHHS iHIIUM NPUUHATHUM /s
MOTEPHiJIOro cnoco6om;

AKTHBHA y4acTh y p03B’sI3aHHi cUTYyallii 1040 BCiX 0Ci6, Ha
AKUX BIUIMHYJIA IOAiA KPMMiHA/ILHOTO NPaBONOPYLIEHHH.
Lle o3Hayag, 1110 NPaABOMOPYIIHHUK Ta 0COOH, SIKi MOTepMiau
Ta 3a3HaJ/IM NPAMOTro0 BIUIMBY BiJl IPOTUIPAaBHUX AiH, 3a iX
6a)kaHHSM, IOBMHHI OTpUMaTH MOXKJ/IMBICTB 6e3nocepe/HbOI
y4acTiy pearyBaHHI Ha Taki Aii: OLiHUTU HACIJKUA TA BIIJIUB
Ha iX BJIaCHe KMTTs, BU3HAYUTH HANUOIAbII Ai€EBI MIJIAXU
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

9

BUIIpaBJIEeHHS LJMX HACJIiJKIB Ta 3aM06iraHHs NOBTOPEHHS
TAKOr0 y MalOyTHbOMY T4, HApellTi, 3a0e31eYUTH BUKOHAHHSA
(260 miATPUMKY y BUKOHAHHI) ZI0CSITHY TUX JIOMOBJIEHOCTEH;
J06poBiIBHICTB yYacTi y BiJHOBHOMY Npoueci ycix 3ani-
KaBJIEHUX CTOPIiH. By/ib-9K1i Tpo1iec BiIHOBHOTO MPaBOCY/-
Zs1 6y/ie ebeKTUBHUM JIMIIE 32 YMOBHU J0OPOBIJIbHOI 3rofu
CTOpIH Ha iX y4acTb y npoueci npuMupeHHs. llell npuHuun
NPOSIBJISETBCS TAKOXK Y TOMY, 1110 IK OTEePiJINH, Tak i npa-
BONOPYUIHUK MOXYTb BiJMOBHUTHCS BiJl LIbOT0 NpoLecy Ha
6y/ib-IKOMY MOT0 eTami, HacJliJKOM 40ro CTaHe MPO/J0BXEeH-
Hsl KpUMiHaAJIbHOTO NPOBa/>KeHHS Ha 3arajlbHUX NiJiCTaBax;
KondigeHuiliHicTh - BCi yuacHUKM npolieiypu 6epyTh HA
cebe 3000B’s13aHHS He MOMUPIOBATU 6yAb-AKY iHbopMaliiio,
110 cTaJs1a IM BiZjoMa IiJL yac peaJisanii mporpaMu BilJHOBHOT'O
npaBocya/s, 6e3 3roau iHmoi ctopoHu. s indopmarnis He
MO’Ke MaTH BIVIMBY Ha OJaJ/IbLIMHI Xi/i IPOBAPKeHHA Y pasi
HeJIOCATHEHHSA NPUMUPEHHS;

3ano6iraHHs NIOBTOPHOr0 BYMHEHHS NPABONOPYIIIEHHS y
Mail6yTHbOMY. By/ib-sika mporpaMa BiJlHOBHOT'O IPaBOCYAs
Ma€ CBOIM 3aB/IaHHSIM He JIMlle pearyBaHHs Ha IpaBoNopy-
1IeHHs, a 1 JOCATHEHHS pO3yMiHHSA IPUYHMH TOTO, 1[0 TPalu-
Jock. Tomy nocepeiHUK (0COGJMBO Me/[iaTOp) 060B’I3KOBO
IOBUHEH CIPUATH 0OGrOBOPEHHIO LIbOT0 MUTAHHSA Ta BU3HA-
YeHHI0 MOXK/IMBUX IIJISIXiB yCyHEeHHs GaKTOpiB (y >KUTTI Ipa-
BOIOPYIIHUKA), 1110 CIPUAJIN BAMHEHHIO IPOTUIIPABHUX JIil;
Heynepea:xeHicTh Ta 06'€KTUBHICTB NOCepeHUKIB Y
npoueci peaJsisanii nporpaMu NIpuMUpeHHs.

Heo06xi/1HO BiA3ZHAYMUTH, 1[0 ITiJ1 Yac peastizanii esiKux mporpam

BiZlTHOBHOI'O IPABOCYA/d, HAIPUKJIAL, MeAialii, y iX OCHOBI JiekaTb
e ¥ i, abo 6iabin geTanizoBaHi 3acagu’.

t JletanbHime guB. Po3ain 2, lligpo3ain 2.4.
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OTxe, 3aBJJaHHSAMH BiJHOBHOTO NPaBOCYAAA K HOBOI popMu B
MpaBoCy//s € 3a6e3MedeHHsI TPaB Ta 3aKOHHUX iHTepeciB BCix CTOPiH
KpPUMIiHaJIBHOTO NPaBONOPYILIEHHd, LIBUJKE Ta HeylepeKeHe
BUpilleHHS KPUMiHaJbHOTO KOHQJIKTY MiXK CTOpoHaMH Ha
OCHOBI IXHbOI y3ro/pKeHol NOBEAIHKU Ta YCBIJIOMJIEHUX DillleHb,
3abe3neyeHHs1 MaKCMMaJIbHOI JOCTYIHOCTi Ta IPOCTOTH 3/1ilICHEHHS
KpPHUMIiHaJIbHOTO MPOLIECY, @ TAKOXK NpodisaKTUKa 3JI0YMHHOCTI Ta
YHUKHEHHS [10Ja/IbLIOI0 BUMHEHHA KPUMiHAJIbHUX IPABOIOPYIIEHb
BUHHUMU. OCHOBHI mnporpaMu BiZJHOBHOTIO INPaBOCYAAA
IPYHTYIOTbCS Ha OCHOBHUX NPHUHLMIAX, L0 AKHWX HacaMmIlepe[
HaJIEXKHUTh: I06POBIIbHICTD, KOHOIIEHIIIMHICTD, HEYTIEepeIPKEHICTh,
3abe3mevyeHHs Bi/[IIIKO/yBaHHS 3aM0/[isTHOI IIKO/IM Ta IOCTYMHICTh
BCiX yYaCHHUKIB KpUMiHAJbHOT0 KOHQJIIKTY /10 y4acTi y mporpaMmax
BiZJHOBHOT0O IPaBOCYAAA.

3anuTaHHa Ang CaMOKOHTpONIO

Y yomy noJsisira€ 0co6/IMBiCTb BijHOBHOTO NpaBocyAAsa?

[Ilo po3yMitOTh Mij BiJHOBHUM NPaBOCYAAAM?

[ITo 1exxuTh B OCHOBI ifeoJiorii i KoHLenii BiAHOBHOrO NpaBocyAsa?
Ha koro cnpssMoBaHO BiIHOBHe NIpaBoOCyA s?

YuM KOHLeN1isl BiJHOBHOTO IPAaBOCYAs BiApi3HAETHCSA BiJ TpaAULiliHOTO
npaBocyansa?

Yu Oysia XapaKTepHOI0 /11 yKPalHCbKOI'0 eTHOCY TpaJAuliiss MUPHOTO
BpETYJIIOBaHHS KPUMiHaTbHUX KOHQJIIKTIB?

7. Ha skux 3acajiax (IpUHLUIIAX) IPYHTYETHCS BiIHOBHE MPaBOCY//s?

i Wi

o
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

1.2. ®opmu BigHOBHOrO NpaBocyaAA
Y KpUMiHanbHOMY NpPOBafKeHHi

BigHOBHe nmpaBoCyA /s MOXe peasli3oByBaTUCS SIK 3a MeXaMu
KpHUMiHa/JIbHOT'O NPOBa/PKEHHS], TaK i y KOro paMKax. 3a paMKaMH
KpPUMIHAJBHOIO NpOLecy BOHO peaJi3yeThbCsd, 3a 3arajJbHUM
NpaBUJOM, NPU BYMHEHHI KpPHUMiHaJbHUX NPaBONOPYLIEHb,
NpOBaJKEHHS L0J0 AKUX BiIOYBaeTbcsa y popMi npuBaTHOrO
06BUMHYBayeHHs. Y cnpaBaX NPHUBAaTHOro OOBHHYBauyeHHH
MOPO3yMiHHSI MiX CTOPOHAMHU KPHUMIiHAJbHOTO KOHQJIKTY,
NPUMHUPEHH4 IX, 1K IPAaBUJIO BUKJIIOYA€E 3BEPHEHHS MOTEPIINIOTO
Jl0 OpraHiB MpaBoMOPSAKY i3 3asiBOI0 (CKApTo0) NPO NPUTATHEHHS
BUHHOI 0CO6HM /10 KpUMiHa/bHOI BiANOBiAa/bHOCTI, a 0TXKe, U
BUKJIIOYAE CaMe KpUMiHa/IbHe IPOBaJpKeHH.

o cTocyeThcst KpUMiHAIBHOTO POBA/XKEHHS, TO Y HOTO Mexax
Pe3zouroniero ekoHoMiyHOI Ta conjjanbHOI pagu OOH «IIpo ocHOBHI
NPUHLHUIIMU 3aCTOCYyBaHHS NPOTrpaM BiIHOBHOI'O NPaBOCYAAA B KpU-
MiHaJIbHOMY CYI0UMHCTBI» BiJ 24 iunHs 2002 poKy! BUOKpeMJIEHO i
PEeKOMEH/IYEThCA JI0 peastisarliii TPy 0CHOBHI pOpMHU BiJHOBHOTO Mpa-
Bocya/st: 1) cimeliHi KoHdepeHIii; 2) kosia mpaBocy/i/is; 3) Me/iaris.
HesBakarouu Ha Te, 1110 ¥ Pi3HUX NPABOBUX CUCTeMaX BOHU MalOTh
MeBHi Bi/MiHHOCTI y Ha3Bi, Biipi3HAIOTbCS PpopmMoro peasizarii, Bci
BOHHM MAalOTh €JUHY METY — IPUMHUPEHHS KOHQIIIKTYIOUUX CTOPIH i
BiZJHOBJIEHHS IIONIEpeJHBOT0 CTaHY, HacaMIlepes, I0TePIIijIol CTOPOHU.
OxkpeMmi 3 Ha3BaHUX GOPM BiIHOBHOI'0 IPABOCY/1/IsI HE € XapaKTepHU-
MU /19 YKpaiHY, IpoTe 1 BOHU MOXYTb TYT BUKOPHUCTOBYBATHUCA |
JlaBaTH MO3UTUBHUMI pe3ynbTat. Toxk, nposedemo 3azanbHull aHai3
oKpeMux gpopm peaaizayii npozpam 8i0H08HO20 Npasocydos.

! OcHosHi npuHunu OOH 1110/10 BIpoBa/?>KeHHsI IPOrpaM BiZIHOBHOTO Mpa-
BOCyAAs v KpuMiHanbHuX crnipaBax. URL : http://ipcg.org.ua/upload/bazovi-
printsipi-oon-ukr.pdf
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1. Cimeiini koHpepeHwuii (family group conferencing). Ll popma
6epe cBiii moyaTok 3 HoBoi 3esnanail i 3apouiiaca niji BIJIMBOM
¢dinocodii niiemeni Maopi. Hacenenns uiei kpainu cBoro yacy 6yJio
HEeB/I0BOJIEHE TOAINIHbOI CUCTEMOIO NIPABOCYAAA 1 MiJ BIVIMBOM
CTPIMKOI0 PO3BUTKY INpPaBOINOPYLIEeHb, HacaMIepe/[ 3JI0YKMHIB
cepe/i HEMOBHOJIITHIX, OYB NPUUHATHUM 3aK0H «IIpo aiTel, Mosiob
Ta iX ciM'i», AKUI Nepe/6ayas, 110 NopylleHi KpUMiHa/bHI CIpaBy
nepesarwTbCs MOJILE Ta CylaMU [J1s1 BUpillleHHs Ha KOHpepeHLi.

Ha pymky /. Maepca, roloBHUM 3aB/laHHSAM KOHepeHIii €
CBOEPIAHUI BIJIMB Ha NPaBONOPYIIHHWKA 3 METOI YCBiJOMJIEHHA
HHM CKOEHOT'0, 8 TAKOX CIPSIMyBaHHs HOT'0 HA IJISIX BUIIPABJIeHHs ..

KoHndepeHnii MatoTh neBHy MoAi6HICTh 3 Mejiani€o, apke
npouezaypa ix IpoBeJleHHs TaK0oX Nepesdadyae 3ycTpid oTepnijioro
3 NPaBOMOPYIIHUKOM, y KIH y4acTb MOXYTb GpaTh poAudi
KOXHOI 31 CTOpiH, a TAaKOX aZiBOKAT YM IOPUCT, AKOTO NPU3HAYAE
cyn. BigMinHicTb 11 Bif Mepianii mossArae B ToOMy, 110 NpoLeaypa
OCTaHHbOI He NOTPe6ye yyacTi YieHiB POJAUHU YU iHIIUX 0Ci6, OKpiM
nocepeaHuka (MejiaTopa).

Axmo #uaerbca npo HoBy 3esaHjiio, To NMpoBeJeHHHA
KOH{epeHLil MoKJaJaeTbcsd Ha /JlemapTaMeHT COLiaJlbHOTrO
3abe3MeyeHHs], IKMU MOXKe 3aNpoulyBaTH NpaliBHUKIB nouinil. Ak
MOKa3ye MpaKTHKa Iiel KpalHH, yCi MPUCYTHI yYaCHUKHU KOHbepeHIIii
06roBOPIOIOTH CUTYAIlil0, 1110 CKJIAJAcs, a TAKOX LIYKAIOTh LIJISXU
HaJlaHHS JOMOMOTM NpaBonopyHUKY. [licaiga o6roBopeHHs
NpaBONOPYUIHMK Ta WOro poJHHA 3aJMIIAKOTh KiMHATy [JJ4
NPUNHATTA pillleHHs CTOCOBHO MOJAJIBbIIKX Ai¥ MPaBONOPYIIHUKA
JUIS BiiIIKOlyBaHHS 3aBJJaHUX 30U TKIB. 32 pe3y/ibTaTaMU CiMENHUX
KOHpepeHI[ill TOTYIOTbCSI peKoOMeHAallil AJis I0BeHaJbHUX CY/iB

! Maepc [I. Mexx/iyHapo/gHbI# 0630p IporpaMM BOCCTAHOBUTEILHOTO [TPABO-
cypusi: (crenuaabHOe U3 aHue /1S yYaCTHUKOB KoHbepeHIuu « DopMUpoBaHue
YKpPauHCKOUW MOJieJId BOCCTAHOBUTEJILHOTO MpaBocyaus». Kues, 2004. C. 67.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

CTOCOBHO pillleHHS L[0/10 HEMOBHOJIITHHOTO NMPaBONOPYLIHUKA®.
[IpoTe cym Moxe 1 BIiAXUJIUTH Ta He B3ATH [0 YBaru pe3yJbTaTH
npoBe/ieHoi KoHepeHIlil Ta NPU3HAYUTH IOKAapaHHs CaMOCTINHO.
Ao x cyn npuiiMac pilieHHs1 KoHepeH1ii, KpuMiHa/bHa cipaBa
3aKpUBAETDCH, a 10 IPABONOPYILIHHUKA 3aCTOCOBYIOTHCSA 3aX0/IH, 1110
OyJI1 HE MPUHHSTIZ

YkpaiHcbka focaiHULA BijHOBHOro npaBocyass O. L. JlyboBuk
ciMeliHi KOHepeHLii BBaXKa€ YHiKa/bHOIO GOPMOI0 3/1iliCHEHHS Ipa-
BOCY/Jifl, 3BaXKal04M Ha JiBa OCHOBHI npunyieHHs. [lepiue 3 HUX cTO-
CYETBHCS IOYYTTIB COPOMY i TPOBUHHY, aJlKe PaBONOPYLIHHUK BiZjUyBa€e
CUJIBHILIMKA COPOM i BJIaCHYy IPOBHHY, KOJIY [I0 IIPOLIeCY [1paBOCYAAA
3aJ1y4eHi BOXKJIUBI /11 HBOTO JIIOAM — WIeHH CiM'l, IKi miATpUMYIOTh
oro. Lle cripusie popMyBaHHIO 6a’kaHHS BUIIPABUTH CKOEHE 3J10, 0TKE
i MPUIAHSATTIO BiINOBIIa/IbHOCTI 3a BJIACHI [Iii — 11e pyTe MPUNyIIeHHS .

[IpakTHKa 3acToCcyBaHHS ciMeHUX KOHepeH1il y HoBil 3enanii
3aCBiJIUYE, 1110 BEJIMKUH BiZICOTOK MOTEPHIIMX IOTOKY€ETHCS | HaBITh
Ga)ka€e MPOBOJIUTHU Taki KOHPepeHIil. l[e MoXXHa MOSICHUTH THM, 1110
MOTEePIiJI TAKOXK 3alliKaBJIeH] y TOMY, 11106 [TOCTaBUTH PABONOPYIIHU-
KiB Ha 1LIAX BUIIpaBJeHHd. [[poTe neBHa YacTUHA IOTEPIIJIMX CTBEp-
JDKYE, 110 y4acThb y CiMeMHUX KOHepeHLlisiX 3aB/ajia IM LIKOU i € Hee-
($beKTUBHUM CI1I0CO60M BUIIPABJIEHHS 3/I0UYMHLIB. AJle, He3BaXKalouy Ha
HeoJ1iku 11i€l popmu BigHOBHOTO MpaBocyas, y 80 % BUMaIKiB mpo-
BeJIeHHsI iX MPU3BOJUTD /10 3aKPUTTS KPUMiIHA/IbHOTO MPOBa/PKEHHS .

1 ly6oBuK O. I. TeopeTHKO-IPaBOBi aCeKTH BiIHOBHOTO npaBocyas. [Ipa-
80 i epomadsHcuke cycninbcmeo. 2015. Bum. 2. C. 11.

2 Maepc [I. Mexx/tyHapo/iHbIH 0630p TporpaMM BOCCTAaHOBUTEBHOTO ITPABO-
cypus: [crieniMazbHOe U3/aHUe J1J1s1 yYaCTHUKOB KOHGepeH MU «PopMupoBaHue
YKPaWHCKOM MOJleJId BOCCTAHOBUTeJIbHOIO NpaBocyusi». Kues, 2004. C. 69.

3 Ny6oBuK O. . TeopeTHKO-IIpaBOBi aCleKTH BifIHOBHOTO npaBocyast. [Ipa-
80 i epomadsHcwuke cycninbecmeo. 2015. Bum. Ne 2. C. 12,

* MasisipeHko B. T. [lepeGyjoBa KpuMiHaibHOTO Hporecy Y KpaiHU B KOH-
TEKCTi EBPONENChbKUX CTaHAAPTiB: [MoHorpadis]. Kuis : Opinkom InTep, 2005.
C. 409.
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[licaa ycnimiHOro BIPOBaJ»KeHHA y 3aKOHOAABCTBO HoBoI
3esnaungii ciMmeiiHux KoHepeHNil, w0 GopMy BiZHOBHOTO
MpPaBOCYAAsA BUPIMIMUIM 3al03WUYUTH U iHIII KpaiHH, 30KpeMa
ABcTtpaunisi. OkpimM Toro, Ha nmoyaTky 1990-x pokiB 3’sBuUBcA
MeTo Bara, ik Bua ciMmelHuX kKoHbepeHIik. BiaMiHHicTh Bif
«HOBO3eJIaH/ACbKOI GpopMuU» MoJisiraja Julle B TOMY, 1o ii mporec
KOOPAWHYE crelliaJibHO MiroToBaHUM odiliep moJiiii i ocHoBHUM
3aBJaHHAM fKOI, € He BUIIPaBJIEHHH 3JIOYMHIA YU MOLIYK LUIAXIB
Ha/ZlaHHA WOMy JOMOMOTH, a BiJIIKOAYBAaHHS 30UTKIB, fKi 6y/1u
3aBJlaHi CKOEHUM 3J10urMHOM'. Takuil BUJ KoHbepeHLil Mae€ 1ie
Ha3BY «TPOMAJICbKHX», aJ/[?Ke Y4aCThb Y HUX MOXKYTb 6paTH i mocasiosi
0co6H, yIOBHOBAXKEHI Ilepe/iaBaTH ClIpaBy Ha IporpaMy BiJHOBHOTO
[IpaBOCyA A, HAIpUKJIAJ, IpeJCTaBHUK MOJILiI, Cyaasa, BYUTe,
KepiBHUK 3a Mic1eM po60TH NPaBONOPYLIHMKA TOILO.

Ananizyouu n0cBij 3acTocyBaHHsl KOH$epeHIid B YkpaiHi,
BapTO CKa3aTH, 1[0 NPAKTHKa IX 3aCTOCYyBaHHA Makke BifcyTHA. Ak
BOAYa€eThCs BIPOBa»KeHHA TaKoi GOPMHU BiJHOBHOTO IPABOCYA,
K KoHepeHLii, B YKkpaiHi € HENPOCTUM Ta [J0BOJIi JOBIrUM
nponecoM. [l 1bOro Heob6XiHEe COPUKUHATTA il CyCHiJIbCTBOM.
Jlo Toro x edeKTUBHe 3aCTOCYBaHHS L€l MOJeJli MOXKJ/IMBE JIHLIe
110/10 HEMOBHOJIITHIX, IKi BUNHUJIM MEHII CYCIiJIbHO Hebe3euHi
JSTHHSL y MiCIIeBOCTSIX 3 HEBEJIMKOI KiJIbKICTIO HaceJieHHs, abo
y WIKIJIbHUX KOJIEKTUBaxX. ToX, BIPOBa»)KeHHsI KOHepeHLil Mae
neBHi mepeBaru Ta HeJoJiKu. [lepeBaror 6ysio 6 Te, 1[0 y TpoIeci
MorJI1a 6paTH y4acTh BeJIMKA KiJIbKICTb 0Ci6, 30KpeMa i 6JIM3bKi [/
MPaBOINOPYIIHUKA JIIOAH, IKI CBOEIO y4aCTI0 IKOIOCh MipOI0 MOIJIN
CIPUATHU TOMY, {06 NOCTAaBUTH BUHHOTO Ha LJIAX BUIIPABJIEHHS.
[IpoTe, 3 iH1I0T0 6HOKY, HE KOYKHA 0coba Ma€ 6axkaHHs, abu i1 6J1M3bKi
JIIOZY BTpy4aJsivcd y Ijed npouec. BiacHe, He10/1iKOM 3aCTOCYBaHHA
ciMelHHUX, TPOMaICbKUX KOHepeHLil B YKpaiHi TakoX € Te, 1110

! BifHOBHE MPaBOCYAsA B KpUMiHAJIbHOMY Tpolieci YKpaiHu : MoCi6HUK.
Kuis : BugaBenp 3axapenko B.O., 2008. 200 c.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

y HUX 6epe y4acTb BeJIMKa KiJIbKICTb JII0JleH, cepesi IKUX MOXYThb
6yTHu 6/1M3bKi poArdi, mocaZoBi 0co6H, BUUTEJI, OKpeMi 3 AKUX
mBUALIE OYAYTh 3aCy/PKyBaTHU IPAaBONOPYLIHHUKA, @ He CIPUATH
Woro BunpasJsieHHI0. TOMy B YMOBax CbOTOJE€HHA TAaKOTO POAY
dbopmMa BifHOBHOI'0 NPABOCYAA € CKJIAJAHOK TAa MaJo peajbHOI0
JUJI1 BTiJIEHHS Y IpOrpaMu BiJHOBHOI'O IPaBOCYAAA B YKpaiHi, Xo4
iX I He MOHa 3alepeyyBaTH YU BUKJIIOYATH.

2. Kona npaBocyaasa (Sentencing Circles). Kosia € ozfHi€ero 3
¢dopM BiHOBHOIO NMpaBoOCy/i/is, IKa BBAXKA€TbCS HaMieBiLIO0 3
OIJISIly HAa MOXJIMBICTh CTBOPEHHS 3aB/sIKM IM Ha/[iliHOI Mepexi
HNiATPUMKH [J151 IPAaBONOPYLIHUKA, 110 J03BOJIIE HOMY IOHOBUTH
CBill momnepeHiN CTaH y CyCNiJbCTBI. IHKOJIM BOHU iIMEHYIOThCA
«KoJIa MIATPUMKH» YU «MUPOBI KoJsia». Ha BifMiHY BiJ po3T/IAHYTOI
BUILe GOPMHU BiIHOBHOTO MPABOCYAA4, KOJIA JAI0Th 3MOTY 3aJ1y4yaTH
y mpoliec 6i/1biny KiJbKiCTb 0Cib.

KpaiHamu noxomkeHHs 1i€ei GopMH BiHOBHOTO NpaBoOCY/ i
€ Kanaga ta Cnosydeni llltatu AMmepuku. Came y 80-x pokax XX
CTOJIITTS Ha odiuiiHOMY piBHI moyasu 3acTOCOBYBaTHUCS KoJia
MpaBoOCyA /s, siKi 36epiraloTb CBOI ePEKTUBHICTD i 10 CbOTOAHI.

3apoKeHHIO L€l MoZei, BIAHOBHOTO MPaBOCYA A CAYTyBaJIo
CBO€EpifHe yABJIEHHA NpO JIAUHY Ta Il Micle y CycHiJibCTBi.
30KpeMa, Te, 110 JIIOJWHA IOBUHHA XUTHU CepeJ el 1 He Moxe
JKUTHU 130J1bOBAHO Bij CBiTy. ['0JI0BHA LiJb KiJl CIpsiMOBaHa Ha Te,
11106 KOHCTPYKTHBHO BUPILIMTH KOHQJIIKT Ta HaJ1aroAUTH 3B’ 30K
MIXK IPaBONOPYIIHUKOM i YleHaMU TPOMajH.

3 mo4YaTKy CBOTO iCHYBaHHA KOJIa PO3BUBAJHUCA y LBOX
3araJibHUX HalpsMKax: KoJIa 3ILiJIEeHHd, AKi NOoJATanau y
Bpery/0BaHHI KOHQJIIKTY, Ta KOJIa MPaBOCYA IS, IKi 06MeXYI0ThCs
HaZlaHHAM peKoMeHJalil CyZJOBUM OpraHaM 1040 BUPILIEeHHA
KOHKpeTHOI cuTyalii. 3arajoM o61/iBa HapPsSIMKU Biipi3HAOTHCS
JIMIlle MepCOHaJbHUM CKJIAZOM 3allpOlleHUX YYaCHHUKIB Ta IX
poJsinto. Kosa 3uisieHHs 6ysiM 3ano4aTKOBaHi AJisl pearyBaHHA
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Ha iHIeCT Ta 3rBaJITYBAaHHS, i 3aB/IaHHAM SIKHX OyJI0 BiJHOBUTH
JIIOJICBKY TiHICTB Ta yCYHYTHU IPUYUHY NIPOLBITAHHA HACUJIbCTBA
y cycninbcTBi. CBOEIO Yeprow KoJia NpaBocy/is nepeadayarThb
y4acTb npodeciiHUX MpaliBHUKIB MPaBOOXOPOHHUX OpPTaHiB, a
TaKO0X MOTEPNIJINX, NIPAaBONOPYIIHUKA Ta IXHiX ciMel. Taki Kosa
CrpsiMOBaHi Ha BUpilleHHs KOHQJIKTY y cniBmnpani rpoMmajy Ta
PaBOOXOPOHHUX OpraHiB.

Y Kanagj, ne Ha odiniiiHoMy piBHI NopsAA0K NpOBeAeHHS KiJl
6yB BKJII0YeHUH Y KprMiHa/ibHUM KOZleKC, TaKy GOpMY BiZJHOBHOTO
NpaBOCY//i1 PO3I/IAAANHN CIIOYATKY SIK aJIbTepHATUBHUM CIoOCi6
NMpPU3HAYEHHS MOKapaHH#, K JONOBHEHHS A0 TpaJUlilHHUX
[IpaBUJI pO3IVIAAY KpUMiHa/IbHUX ciipaB. [IpoTe, 3 4acoM, npakTuKa
MoKa3aJia, 110 3aCTOCYyBaHHSA KiJ Ja€ MO3UTUBHUW pe3yabTaT
0COBUCTICHUX 3MiH NPaBOMOPYUIHUKIB Ta 3a1106iraHHs TOBTOPHUX
3JI0YMHIB?.

3a3araJibHMM NPaBUJIOM KOJI1a CKJIaAA0ThCs 3 4-X CTa/lil, KO>KHA
3 IKUX BiZIpi3HAETHCSA NpPOLELyPOI0 Ta 0cO6aMH, siKi 6epyThb Y HUX
y4acTb. Ha nepiiit cta/iii BU3HA4Ya€ThHCSA, YU JAOLIJIBHO TPOBOJAUTHU
KoJ1a. AK110 iHIiaTOpOM KoJ1a € IPaBOIOPYIIHHUK, BiH Ma€ IMCbMOBO
BHU3HATH CBOIO BUHY y GopMi 3asBH, Ky NOTIM HallpaBJsiE [0
cyzy. Bupiuiyrouu, npoBOAXTH K0JIa YU Hi, KOMITET rpOMa/iICbKOT0
[IPaBOCY/I/Is1 MA€ BPaXOBYBAaTU IYMKY IOTEPII/IO] CTOPOHU. Y BUNIAJKY
[NO3MTUBHOTIO PillIEeHHA OO0 NPOBeJleHHA K0J1a, IPaBONOPYLIHUK
MOBHUHEH PO3POOWTH IJIAH [IiH, IKUH CIPSMOBAHUN HA YCyHEHHS
LIKO/JH, 3aBJaHO] 3JI0YMHOM I BUIIPABJIEHHSA CBOEI NOBeAIHKU. K
MpaBUJIO, TAKKUU IJIAH CTA€ YACTUHOIO JOTOBOPY, @ 3r0J0M i YaCTUHOIO
pilleHHd K0J1a, i B IOAa/IbIIOMY HaBiTh €J1eMEHTOM BUPOKY CYAY.

! BigHOBHe NpaBOCYAAS B KpUMiHAJIBHOMY npolieci YkpaiHH : MOoCi6HUK.
Kuis : BungaBenn 3axapenko B.0., 2008. 200 c.

2 Mpanic K. Kosia npuMupeHHsi. Bijf 3/7104MHY /10 TOBepHEHHsI B TpoMajy /
[mep. 3 anrn] ; K. IpaHi, b. Ctroapt, M. Yex. Kui : BunaBenpb 3axapenko B.O.,
2008. C. 41.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

XapakTepHO, L0 Ha KOJIa MOXKYThb HAIIPABJIATHUCA yCi KpUMiHAJIbHI
CIpaBH, He3aJIeXKHO BiJi TXKKOCTI BANHEHOI'0 3/I0YHHY".

HacTtynHuii eTan nosidrae y niiroToBIii 1,0 NpoBeAeHHSA KoJia. Ha
iK cTafil 06UPaOThCs TaK 3BaHi «<XpaHUTEJI KOJlay, IKi 3aMMarThCs
oprasisaliiiHoo Ta po3’siCHIOBaJIbHO PO6OTOIO.

TpeTiil eTan — NpoBeJileHHS KoJia Ta IPUKUHATTSA BifoBigHOrO
pillleHHs [Ji1 BUHECEHHs1 BUPOKY. 3aJIe’KHO Bij opraHisauiiHoi
no6YA0BH, CTPYKTYPHO K0J1a BiIHOBHOTO NPAaBOCYA 11 MOAIIAOTHCSA
Ha BHYTPIIIHI Ta 30BHIWHI. BHYTpilIHE KOJIO CKJIaJa€EThC 3
[OTEePIIJIOro, NPpaBONOPYIIHUKA Ta IXHIX POAUYIB. 30BHILIHE KOJIO
yTBOPIOIOTh NIpe,CTaBHUKN TPOMA/IH, CYZAY, IPOKYpaTypH, 3aXUCTY,
cay6u npob6arii. Ha mpoMy eTamni yci y4yacCHUKH 36UPaOThCs pa3oM
Ta HaMararTbCs JiUTH [0 CHiJIbHOTO pillleHHS.

OcTaHH4 CTaJis NOJATAE y BiACTEXKEHH] pe3y/IbTaTy KOMITETOM
rPOMaJiCbKOT0 IPABOCYAAA, AKUH TOBIOMJISIE IPO Lie YA, CyZ CBOEIO
yeproto 6epe [0 yBaru pesyJbTaTH KoJia i B 6araTbox BUIaAKax
BOHH CTAIOTh OCHOBOIO YXBaJIEHOI'0 B II0JaJIbLLIOMY CY/JOM BUPOKY>.

Oco6JIMBICTIO KiJl € Te, 1110 BOHW BKJIOYAIOTh Pi3HOMaHITHI
MiAX04U AJid BUPIIeHHd KPpUMIHAJIbHUX CIpaB, BiAMIHHUX BiJ
TpajuuiiiHol npoueaypu. Tak, npyu nNpoBejeHH] Kijl 3a/1y4al0Thb
YJIeHIB MiCL|eBOI TpOMa/iy, y4acTb AKUX JJa€ 3MOTY IPABOIOPYIIHUKY
o6’egHaTHCA 3 HUMU. Kosla cripusioTh 3ycTpivi moTepmijioro ta
NPaBONOPYLIHUKA, @ TAKOX OJIM3bKUX /IJ151 KOXKHOI 31 CTOPiH 1o/,
[Ipu nbomy 3abe3nevyyeTbCcs ClpaBeAJUBUN PO3IJ/s], COpPaBU.
CnpaBeAJIMBICTb y Npoleci NpoBeJleHHs KiJl 3a6e3medyeThes
yepes HaJlaHHA KOKHOMY YYaCHUKY PIBHUX MOXKJIMBOCTEH Mif 4ac
06roBOpPeHHs Ta NPUNUHATTA pimeHHs. [Ipy o6roBopeHHi y KoJi
BUKOPUCTOBYETHCSI TaK 3BAaHUM «MOBHHUK» (OKpeMHH MpeaMeT),

! MukutuH 0. L. CimeiiHi koHbepeH1ii i KoJia ik popMHU BiJHOBHOT'O IPaBO-
cyaaa. AKmyansHi npo6.emu 800CKOHA/IEHHS YUHHO20 3aKoHodascmaa YKpaiHu.
2017.Bum. 44. C. 81.

2 Tam camo. C. 81, 82.
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AKUU | HaZla€ MOXKJIMBICTh KOXKHOMY YYaCHHUKY CKa3aTH CBOIO
nyMmKky. [Iponeaypa Kosia Ma€ neBHi npaBuJa, SKMX 3000B’s13aHi yci
JOTPUMYyBaTHUCH, 30KpeMa:

- «MOBHHUK» 3aBX/J1 PyXa€ETbCA 10 KOJIy 32 FTOJUHHUKOBOIO

CTPIJIKOIO;

- YYacHHUK OTPUMYE NPAaBO TOBOPUTH JIMILIE TOAi, KOJA HOMY
B PYKU MOTPaNMB «KMOBHUK» 200 SIKII0 BiH OTPUMaB J03Bi
Bi/| «<XpaHUTeJIs KOJ1a»;

- KOJIX «<MOBHHUK» [IOTPAIMB 10 yYaCHUKA B PYKH, a BiH He Mag,
1110 CKa3aTH, KMOBHUK» NlepeJIa€ThCS AaJli [0 KOJTY, a Y4aCHUK
Mae npaBo 36epiraTu MOBYaHHS;

- 2KOJIeH 3 yYaCHUKIB He Ma€ NpaBa iTH 3 K0J1a, IOKU BOHO He

3aBepLINIOCH;

- TOYHOTO 4acy NPOBeJIeHHA K0J1a He iCHYE, aJiKe BCe 3a/1eKUTh

Bi/] TOTO, Y4 BUCJIOBUJIACA YCi YYaCHUKH Ta YU CKa3alyd BOHU
Te, 1110 XOT/IU. OcTaTOYHe pillieHHs 3 TPUBOAY KOHQJIIKTY He
MoXKe 6YTH NPUIHATE, TOKH BCi He BUCJIOBJIATHCA .

CepejinepeBar «cMOBHUKa» MOXXHa BU/IIJIMTH Te, 1110 BiH 03BOJISIE
YHUKHYTH CYTUYOK MK y4aCHUKaMH, a/pKe TOBOPUTU MOXKe TiJIbKU
TOW, XTO TPUMA€E «KMOBHUK». 3a JONOMOrOI0 IIbOr0O MpeaMeTa
3a0e3Me4y€eThCsl JOTPUMaHHS He JIMLIe NPUHLUIY CIPaBeJIUBOCTI,
a ¥ IpUHIUIY PIBHOCTI, a/PKe BiH Hajla€e yciM y4yaCcHUKaM piBHe
[IpaBO Ha BUCJOBJIEHHSA BJIAaCHOI AYMKU. HacTynHO nepeBaroo
€ Te, 1110 KXMOBHUK» CTBOPIOE CIIPUATIUBI YMOBU JAJIs1 IPUNHATTA
CIIIJIBHOTO pillleHHS.

['oBopsuM npo nepeBary Kij, sk GOpMH BiHOBHOTO IPAaBOCYAS,
BapTO 3a3HAYUTHU NIPO MOMKJIUBICTb CTBOPEHHA HUMU BiJKPUTOTO
JAiasiory MiX MoTepniJiuM Ta NPaBONOPYIIHUKOM i3 3aJy4YeHHAM
4YJIeHiB rpOMajid Ta OpraHiB JAepkaBHOI BJjaagu. lle gae 3mory

! MukuTuH 10. I. CimeiiHi koHbepeHi1ii i Kosa sk opMH BiZJHOBHOTO MpaBo-
cynns. AKmyasabHi npobaemu 600CKOHA/IEHHS HUHHO20 3aKoHodagcmea YKkpaitu.
2017. Bun. 44. C. 82.
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Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

pPO3TASHYTU CUTYyallito 3i Bcix 60kiB. /15 mpaBomopyliHUKA
nepeBarolo Takoi NpouesypH € Te, [0 HOMY HaZla€TbCs HeabusaKa
MiATPUMKa 3i BCIX CTOPiH, 40TO HEMAE NPU TPAAULITHOMY pPO3TJIA/i
cnpaBU. JlJig HbOTO y4acThb y KOJIi € pe3yJIbTaTOM BU3HAHHA BUHU
Ta yCBiZJOMJIEHHA HUM CKO€EHOTIO, KaATTA Ta BUIIpaBJeHHA. Kosa
BiZTHOBHOTO NpPaBOCyAJd JONOMaraloTb YHUKHYTH TaBPyBaHHS,
siKe TIOCUJIIOE IOYYTTS HECIPUMHATTSA Ta BiATOPTHEHHS, a TAKOX
JI03BOJISIE HAJIAarOJJUTU 3B’I30K i3 CYyCMiJIbCTBOM.

O4yeBUHO, 1[0 Y MPOBeJIeHHI KiJl MaB 6U GpaTH y4acThb i
MCUXOJIOT, IKUH O JOTMOMIT BiIJHAUTH KOHTAKT MiXK MOTePHiJUM
Ta NpaBoNoOpyIIHMKOM. KoXkeH 3 HUX Ma€ NOCTaBUTH cebe Ha Micle
IHIIOr0: MOTepHniJIMA Ma€ yCBIJOMUTH, YOMY NPaBONOPYIIHUK
BYMHUB TOW YM iHIIWH 3JI09MH, a IPAaBONOPYIIHUK — BiJYyTH Ha
co6i yci Ti nepexxuBaHHs, IKi BifYyBa€ noTepnijvi y 1id cutyarii.

KoJia MaroTh Ba)K/IMBe 3HaYyeHHS i ZJi1 Micls 3JIOYMHHOCTI
y CYCHiJIbCTBI 3arajsioM, LO3BOJIAKTb MIPOCIiAKYBAaTHU IPUYUHU
BYUHEHHSA TOrO YM IHIIOrO BUAY 3JI0YUHIB, YOMY IX BUUHAIOTD,
110 3yMOBJIIOE IX BUMHEHHS, @ TaKOX JJal0Th 3MOTY chOpMyBaTH
NMpeBeHTUBHUU Miaxia,

[IpakTrKa 3acTocyBaHHA Kisn y CniosiydeHux lllTaTax AMepuku
Ta Kanazii Bka3ye Ha Te, 1110 Taka ¢opMa MOKe 3aCTOCOBYBATUCH
He3aJIeXKHO BiJf BUAY 3JIOYUHY, HAaBIiTh IPU BUMHEHHI TSKKUX Ta i3
3aCTOCYBaHHSM HacUJIbCTBA. Ha Hall norisz, Taka NpakTHUKa € Majo
peasbHOK B YMOBax CbOTOJEHHA B YKpaiHi, afpKke NpU BUMHEHHI
3JIOYMHIB, OB’AA3aHUX i3 HACUJILCTBOM, NOTEPHIJIOMY 3aBAAETHCSA
TSKKa IICUX0JIOTYHA TPaBMa, IKa NOTpeby€e TPUBAJIOTO JIIKYBaHHS.
ToMy ¥ HEBUIIAJKOBO, 1110 32 YUHHUM 3aKOHOJaBCTBOM YKpaiHU
yroja Nnpo NpMMHUPEHHS 1100 KPUMIHAJbHUX IPABONOPYILEHb,
NOB’sI3aHUX, 30KpeMa, 3 JJOMalllHiM HAaCUJbCTBOM, MOXe OYTH
yKJaJeHa JiMlle 3a iHingiaTuBot noTtepmniyioi ctopoHu (a63. 2,
4. 1 cT. 469 KIIK Ykpainu). He guBnsuucek Ha Te, 1o Taka ¢popma
BiZJHOBHOI0 NpaBOCYyA /s B YKpaiHi He 3aCTOCOBYETHCS (IPUHAWMHI
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HaM HeBiZJOMO), BOHa MOe 3aCTOCOBYBaTHUCS NPU BUYMHEHHI
Kpa/li?KOK, XyJIiraHCcTBa i NoAi6HUX KPUMiHAJIbHUX [TPABOIMOPYIIEHD,
aJie HisIK He TSKKHUX TiJIeCHUX NMOLIKO/?KeHb, p0360i1B, 3TrBa/ITYBaHb
Touo. /lo TOro X, /i1 eGEeKTUBHOTO JOCATHEHHS Liijied Kij Mae
6y TH CTBOPEHUH Clielia/ibHO yIIOBHOBAXKEHU UM OPraH YH MiApo3is,
10 KoMIeTeHIii sskoro BxoJiuja 6 opraHisaljisg nNpoBeaeHHS
TaKoi NpoueAypH, a TAaKOX [JAOIJaA[ 3a JOTPUMAHHAM YCix
npaBuJI.

3. Megiania (Mediation). Mepianisa oaHa 3 HaWGiJabII
po3noBcoA)KeHUX GOpM BiJHOBHOTO NpaBOCYyAAs, OAUH 3
aJIbTEPHATUBHUX CHOCOOIB pO3B’si3aHHS MPaBOBOr0 KOHQJIIKTY
MiX MOro cTopoHaMH 3a JONOMOrolo (y4acTio) TpeTbOi CTOPOHU —
MeJiaTopa, y TOMy YUCJIi i B YKpaiHi.

Y npaBoBiii JliTepaTypi TEPMiHU «MeiaLis» i «1ocepeHULITBOY, IK
aJIETEPHATHUBHI CMIOCOOM BPEry/II0BaHHS MPAaBOBUX KOHQUIIKTIB, BXKU-
BaIOTbCSI SIK TOTOXKHI, IK CUHOHIMM. [IpoTe He BCi JOC/IiIHUKY BiIHOB-
HOTO NIPaBOCYA/A 3 UM IOTO/PKYIOThCA. TaK, Ha CJIYLIHY AyMKY AHHU
binai, ix He BapToO oTOTOKHIOBAaTHU. [locepeAHUILITBO sIK popMa Bpery-
JIFOBaHHS KOHQJIKTY BiZjoMa 11le 3 YaciB NEPBICHOI0 JIaZly CYCNiJIbCTBA.
[i npoBaauIn y pi3Hi Yacy pi3Hi aBTOPUTETHI NPEACTABHUKHY CIIJIbHOTH.
Mepianisi 2k y cydacHOMY po3yMiHHi 3/[iiCHIOEThCS TpodecioHaTbHUM
nocepeJHUKOM — MeJliaTOpPOM, IKUM BOJIOZ]€ Cllellia/IbHUMU 3HAaHHAMU
y cdepi Meaiariii, To6To Mae npodeciiiHy kBasidikaiiito, i HaMaraeTbca
BpETYJIIOBATH KOHQJIKT Ha mpodeciiHii 0CHOBI?.

! 3a JaHUMU JJOCTiAHUKIB BiIHOBHOT0 paBocyasa Pomana KoBasisi Ta Hata-
Jqiii [TuuniB BpoBa/pKeHHSA B YKpaiHi BiiHOBHOTr0 paBocyaas y GopMi «popy-
MiB IPOMa/ICbKOT0 NPaBOCY/isi» Ta «KiJl MPUMUPEHHSA» TPANJISAETHCS Heva-
CTO. ABTODPHM BiJj3HA4aloTh, 0 AaHi Npo HUX pakTU4HO BiacyTHI. (KoBas P.,
INnnunis H. CTaH BpoBa/»KeHHS BiJ[HOBHOI'0 IPaBOCYA/s B YKpaiHi. BidHosHe
npasocydds e Ykpaini. llJokeapmaavHuil 6101emens. 2012. Ne 1-4 (18). C. 44.

2 JleranbHinie guB.: Binaii A. B. YuacTb agBoKkaTa B Meialiii : MoHorpadis /
3a 3ar. peJ. A-pa wpuj. Hayk, npod. O. I'. IHoBunbkoi. Kuis : Anepra, 2017.
C.15-19.

e 46 e

84

8



86

Po3gin 1 KoHuenuis BiAHOBHOr0 NPaBOCYAAA Y KpUMiHANbHOMY NPOBAZKEHHI

st popma Morke MaTH pi3Hi opranizaniifi opmu, Moiei, BUIH,
aJie IX 03HaKH (BJIaCTUBOCTI), K CIOCOOY Bpery/Il0BaHHS IPaBOBOTO
KOHQJIKTYy MiX pi3HUM HoOro cy6’€ekTaMu ¥ y KpUMiHAJIbHOMY
MpoBa/XKeHHIi, € Ha3araJ € oJHaKoBUMHU. l|g popma BigHOBHOrO
NpaBoOCYA/Asl € HAWOI/NbIl NPUUHATHOW i JOLiJbHOKW 3aBJSAKH
if rHyuykocTi (Ha 6yAb-Kil cTafiil NpoBa/P)KEHHsI), MOXKJIMBOCTI
onepaTUBHO YCYHYTHU HeraTUBHI HacJiKM KPUMIiHaAJbHOTO
MPOBa/PKEHHS 1 JOCATHYTH METU — IPUMUPEHHS CTOPiH KOHPJIIKTY
W yCyHYTH HOT0 HEraTUBHI HAC/TiKH .

3anuTaHHA ONA CAMOKOHTPONK

1. ¥V axux popmax MOK/IMBA peasisallis BiJHOBHOT0 MPaBOCYAAs?

2. o BapTo po3ymitu mix Takoro ¢popmorw peasizanii BifHOBHOTO
npaBocyazs, ik cimeiiHi koHdepenwii (family group conferencing)? fAki
ii xapakTepHi 03HaKu?

3. lllo BapTo po3ymiTu mig Takoiw ¢opmoro peasizanii BifHOBHOTO
npaBoCy//s, K KoJsia npaBocyasasa (sentencing circles)? HassiTb
XapaKTepHi 03HaKu?

4. Y4omy noJisira€ BiAMiHHICTb Mi>K MeZjialli€lo i HAa3BaHUMHU BUlIe GopMaMuU
peaJtizauii BizHOBHOTO npaBocyAAa?

5. flkaposb MibxHapogHo-npaBoBux akTiB (OOH, Pagu €Bpomny, EBpocorosy)y
BIPOBA/PKEHHI IPUMHUPIOBAJIBbHUX GOPM Y KPUMiHAJIbHOMY CyZOYUHCTBI?

6. Y AKi npoBa/pKeHHs Y KPUMiIHAaJIbHOMY CyJJOYMHCTBI YKpaiHu BTisieHa
iest BimHOBHOTO MpaBoOCy/ /s 260 Horo eieMeHTH?

PekomeHgoBaHa nitepatypa

AnpTepHaTUBHI coco6u BUpilleHHS CHOPiB Y KpUMiHAaJIbHOMY
npoBakeHHi / BonkoTpy6 C. I, Kpymnnceku#i C. A., Jlynuk B. B. Ta iH. ;
nifg pen. Y. l'ennbmanHa, B. B. Jlynuka. XMebHULLbKUH | XMeJbHULIbKUT
yHiBepCHUTeT ynpasJiiHHA Ta npasa, 2015. 204 c.

Binaii A. B. YuacTb afiBoKaTa B Me/Iiallii : MoHorpadis / 3a 3ar. pef. A-pa
topu/. Hayk, npod. O. I AnoBunbkoi. Kuis : Anepra, 2017. 260 c.

1 JleTasibHillle Mpo Me/iallifo y KpuMiHaIbHUX MPOBa/PKEHHAX AUB. Po3ain 2.
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Ay60BuK O. . [cTopuKo-nopiBHAIBHUYN aHaJi3 EBpONENChbKUX MoJieslei
BiJTHOBHOTI'O NIPaBOCYAA : AHC. ... KaH/,. 1opu/. HayK. Kuis, 2018. 219 c.

3emisgHcbKa B. B, ibkoBens Jl. B., Cegerin B. B. BnpoBapkeHH#
BiZIHOBHOTIO IPaBOCY/A /sl y KpUMiHaJIbHE CyJOYMHCTBO YKpaiHU : MOCIOHUK.
Kwuis. 2008. 200 c.

3ep I. 3miHa 06’eKTUBHA: HOBUU MOTJIsL/, HA 3JI0OYUH Ta IpaBocyaas /
nep. 3 anm. M. fIkoBsieBa. KuiB : YHiB. BUA-Bo «Ilynbcapu», 2004. 224 c.

Kosasb P. Ctan BnpoBaJ»keHHH BiZJHOBHOI'O NMpaBOCYyAAs B YKpaiHi.
BigHoBHe mpaBocyaasa B YkpaiHi. [[JokeapmanavHull 6t01emeHsb. 2012.
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PO3JIN 2

OCOBJINBOCTI 3AINCHEHHA
NEPErFOBOPIB TA MEOIALIT
Y KPUMIHAJIbHUX MPOBAAXKEHHAX

2.1. MoHATTA Ta CyTb Neperosopis,
X ponb y KpUMiHanbHNX NPOBafKEeHHAX

/Jleoe npayisHukie nampyasHoi noaiyii, ki npubyau Ha BUKAUK,
3’sicysanu, wo nio yac gevipku y cmydeHmcbKomy 2ypmodscum-
Ky 8id6yanacs cymuuka, 8 peayabmami sikoi 00uH i3 cmydeHmis
sdapus iHWozo.

Ioniyeticoki 3anponoHysasu cmydeHmy, sikuii 6ye guHysamyem
6iliku, nepebysas y cmaHi aa1k020/1bH020 CN’IHIHHSA ma novas
8UC/1081108AMUCS] HEYEH3YPHOI0 NaliKo, npoixamu 3 HUMU do
8100i.1y noaiyii, Ha Wo ocMaHHitl no2oduscsi.

B aemomo6ini nampyavHoi noaiyii cmydenm nosoduscs 3yxea.o,
npo0do8;CcyYU 8UCA081H08AMUCH HEYEH3YPHOIO0 NaUKOH, HaMAa-
easca suiimu 3 asmo. CmydeHm He peazysas Ha 8UMO2Y 00H020
3 nampyAvbHUX 3acnokoimucs, ma, yc8idomaoYU, Wo do Hb020 I3
30KOHHOK 8UMO2010 36epMAEMbCA NPAYI8HUK NOAIYIT, 3 MEmMoio
3anodisiHHA Npayi8HUKOBI NPpagooXopoHHO20 Op2aHy MiNecHUX
YWK0OHEHb Nid 4ac 8UKOHAHHAM HUM CAYH608UX 0608 A3KIS,
HAaHic nampyabHoMy pyKow dea ydapu 8 06.1u4ysl, CnpudUHU8WU
J1e2Ki misiecHi yWKoOx#ceHHs, Ki hpuseesu 0o KOpOmMKoYaCHO20
po3snady 300po8’s, ujo Keanigpikyembucs sk 3104uUH, nepedbaye-
Huti 4. 2 cm. 345 KpuminaabHoz2o kodekcy Ykpainu (nozposa abo
HAcu/nbcmeow0do npayisHUKd NPABOOXOPOHHO20 OP2aHY).
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% B nodasnvwomy nomepniauii ma 068uHysa4eHull no2o0uaucs Ha
nepezo8opu 3 Memoio yKAadeHHs y2o0u npo npuMupeHHs.

IIposedimb cumyaayiio nepezogopis ujodo docsicHeHHs y20-
du npo npumMupeHHs Mixc nomepniaum (noaiyeiicekum) ma
0668uHy8a4eHum (cmyoeHmom).

IleperoBopu (negotiation) € HaWnpocTiwow ¢opMoI0
aJbTEPHATUBHOI'O BUPIillleHHs CNOPiB, [0 CTAHOBUTH CO6GOIO
npoueaypy, B fiKii 6epyThb y4acTb JBi abo 6isblie cTOpiH 6e3
3a/ly4eHHs iHIIUX TpeTiX HelUTpasbHUX 0Cib (mocepeJHUKIB) 3
MeTOl HallpallloBaHHS JOMOBJIEHOCTEeH 3i CHipHUX NUTaHb, L0
CTAHOBJIATH JJIsl HUX iHTepec, BUPOOJIeHHS UIJIAXIB BUPILIEHHS
CIIOPY MiK HUMH.

[leperoBopw JiexkaTh B OCHOBI BCiX KOHCEHCYaJIbHUX CIIOCO6iB
BperyJl0BaHHA CIIOPIB, BKJAWYA4YU Meaianit. Y giTepaTypi 4
XapaKTepPUCTUKHU NEeperoBopiB fAK aJbTEPHATUBHOIO CIOCOOY
BUPILIEHHSA CIIOPY BUKOPUCTOBYIOTLCA TaKi KaTeropii, K Mozei
IeperoBopiB, cTpaTeril neperoBoOpiB Ta CTajil neperoBoOpiB.

[lix Moae 0 MeperoBOpiB BapTo po3yMiTH CYKYIHICThb
MeBHUX CTaH1aPTiB, 1[0 Bi/j06pakaloTh MOAYC NOBE/iHKHY CTOPIH Mif
yac neperosBopis. BignoBigHO 1,0 ycTa/leHUX y JiTepaTypi NiAX0AiB
BUOKPEMJIIOIOTH JIBi OCHOBHI CTpaTeril neperoBopis — 3MaraJibHy
(adversarial, distributing bargaining) Ta iHTerpaTuBHy (integrative,
problem-solving approach).

3maraJibHa cTpaTeris nepe/6ayae, 110 y4aCHUKH CKOHLIEHTPO-
BaHI Ha CBOIX MO3UIiAX Ta IHTepecax, He3BaXKal4u Ha IHTepecu Ta
noTpebu iHII0i cTopoHMU. l]e HAW GBI ONIIMpPeHa CTPATeris BeJleH-
Hf IIeperoBOpiB 100 IPAaBOBUX NUTAaHb, KOJIM KOXKHA 3i CTOpiH
HaMara€eTbCsl «KMaKCUMi3yBaTH» CBOI BUTO/IU (BUTO/M CBOTO KJIi€EH-
Ta) Ta OTPUMATHU IlepeMory i HaWbibLI BUTiAHE JJis ce6e pillleHHS.
Y TakoMy BUNaJIKy BUT'paLl OZHI€] 31 CTOPiH 03Ha4a€ Mporpa iHImoi
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CTOpPOHM i HaBMakw. Lle o cyTi no3uniiHi TOpry, nif 4yac IKUX CTOpo-
HU CIPUHMAIOTh CUTYaLil0 0JHOOOKO, BUKJIIOUHO 6epyydH [0 yBaru
CBOIO TI03U11i10, HE3BAXKA04Y U Ha iIHTepecH Ta MOTPeO6H iHIIOI CTOPO-
HU, TOOTO HassBHUM Migxia «win-lose» (Burpas-nporpas). Kputuka
3MaraJjibHoOI cTpaTeril 3BOAUTbCA A0 TOTrO, L0 OCTAHHA BIIJIMBAE
Ha AKICTb MOXJ/IMBUX Pe3yJIbTATIB [IeperoBOpiB, a/Ke BOHA He JjA€
3MOTM CTOPOHAaM JOCATTH JJOMOBJIEHOCTEH, 1110 HAaWKpalle 3a/40-
BOJIBHAATUMYTb iHTepecy 060X CTOPiH Yepe3 MOKJ/IMBI MaHiny sl
3 OOKY CTOPIiH Ta BiJICyTHICTb epeKTUBHOI KOMYHiKaLii Mi>k HUMU .

IHTerpaTuBHa cTpaTeris mnepeja6avyae morJs) Ha Crmip
K Ha CHiJIbHYy Npo6JieMy CTOpPiH, @ TAKOX OPi€EHTYETbCA Ha
HeoOXiIHICTh BpaxyBaHH# iHTepeciB ycix y4acHHUKIB cmopy.
3a3HavyeHa cTpareris nepesb6ayae HeOOXiAHICTb 3’ ACyBaHHSA TOYOK
JIOTUKY MiXK CTOpOHAaMH Ta 36JIM>KEeHHS IXHiX MO3HUIid Ha OCHOBI
CIIpaBXHiX iHTepeciB cTopiH. Ha BigMiHy BiJi 3MarasbHOI Mojei,
AKa CIpsAMOBAaHA Ha MaKCUMi3alilo iHAMBIAYaJbHUX BUTOJ Y
pe3yabTaTi BUPILIEHHA CIIOPY, 3a3Ha4yeHa CTpaTerid HanpasJjeHa
Ha MaKCHUMi3alilo CHiJIbHOTO BUTpaAlly BiJ BUpPILIEHHA CIOpY.
OcTaHHE JoloMarae CTOpOHaM HalpalloBaTH 6iJblly KiJIbKICTb
BapiaHTIB pilleHb 3 ypaxyBaHHAM IXHIX iHTepeciB, 110 MOXYTb
MOTEHIINHO 33/I0BOJILHUTH O06U/Bi CTOPOHU. 3a3HAYEHUH MiaXi[
CIpsIMOBAaHUM Ha «win-win» (BUrpaB-BUrpaB) pe3ysibTaT, 3a IKOTO
BUTPAIOTh 06UABI cTOpoHU? [HTerpaTUBHA MOJeJb BeJleHHS
NeperoBOpiB JIEXXUTb B OCHOBI Cy4aCHUX KOHCEHCYyaJIbHUX CII0CO6iB
aJIbTEePHAaTUBHOTO BUPILIEHHS CIOPIB.

BapTo 3a3Ha4yuTH, 10 HA NpaKTULI O3HA4YeHI cTpaTerii nepe-
TrOBOPIB 4aCTO BUKOPHUCTOBYIOTLCA y CYKYIIHOCTI JIJI1 JOCATHEHHA
MaKCHMaJIbHOT0 e(peKTy Ha Pi3HUX CTaAisIX IePeroBOPHOTO NpoLecy
Ta LOA0 PI3HUX CIIPHUX NMMTAHb 3aJIEKHO BiJi XapaKTepy CIIOopy,

! Herman G. N,, Cary J. M., Kennedy J. E. Legal Counseling and Negotiating:
A Practical Approach. Metthew Company and Co, 2001. P. 152-154.
2 Ibid. P. 152-155.
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BaXK/IMBOCTI CHOPY AJ1s1 3asiBHUKA, 0COGJIUBOCTEN CY6'EKTIB KOH-
¢daikTy To1o.

BianoBigHO 10 ycTa/IeHUX y JIiTepaTypi nigxXoAiB BUOKpeM-
JIIOThCS JBi MO/eJli neperoBopiB: MO3HIIiMHI TeperoBopH («mepe-
rOBOPH-CYIIEPHULITBO») Ta IEPEr0BOPH 3a iHTepecaMH («IeperoBo-
pHU-CIIBPOGITHULITBO®).

Mopaenp NO3ULiiHUX NmeperoBopiB mnepejbavae, 1[0
KO>KHa 31 CTOpiH NOYMHAE MeperoBopHu 3 BiJICTOIOBAaHHS OJHOTO
KOHKpeTHOro pimeHHs (a6o mo3ulii) moxao npo6semu. 1106
MaKCHMMi3yBaTH CBil BUrpall, KO>XKHA CTOPOHA 3a3BUYal 3aliMae
KpalHI0 MO3HUIIiI0 i MPUXOBYE iH}OpMaIlito Npo piBeHb a60 TOUKY,
Ha AKil BOHA rOTOBa JOMOBUTUCA. JlOMOBJIEHOCTI MOXKHA LOCATTH
JIUIIE TOZA], KOJIU CTOPOHH NOCJIiJOBHO NOCTYNIaTUMYTbCS HOBUMHU
NO3ULiAAMHU. [IpUXUIIBHUKY IIeperoBOpiB, 3aCHOBAHUX HA iHTepecax,
CTBEPPKYIOTh, 110 B IIPOLeCi BiZICTOIOBAHHA, a NIOTIM BiZiMOBHU
Bi/l HU3KM MO3UILiH, CTOPOHU MOXKYTh 3ab6yTH MPO NPUUUHH,
yepe3 siKi BOHU CIOYATKy 3alHSJIM 110 no3uLipo (To6To, 106
3a/10BOJILHUTHU CBOI IOTPe6H abo iHTepecH). Ak HACTi 0K, JOCATHY Ta
yroja iHozi Moxke He BiZjo6pakaTU HaBIiTb iHTepecH OJHOI 3i
CTOpiH".

Taka Moze/ib KPUTUKYETHCA Y JiTepaTypi, aJpke 3arajioMm
MOXe O6YTH 3BeJleHa 10 TaK 3BaHUX «MO3UI[IMHUX TOPriBy». Tak,
AKILO HAeTbCA NpPO NMeperoBOpu CTOCOBHO NMUTAHHA, WO MaE
MEeBHUN FPOIIOBUN BHUMIp, TO CYTHICTh MO3ULIIHHUX NEPETrOBOPiB
Oy/zie 3BeJieHa J10 TOTO, 1110 Ha T04YaTKy CTOPOHU CHOPMYJIIOIOThH Ta
OT0JIOCAATH KOXKHA CBOIO MO3ULII0 («I[iHY»), a HaZja/li KOKeH Oyze
Bi/ICTOIOBATH CBOIO O3UIIi0, B pe3yJIbTaTi JOMOBJIEHICTb MOKe OYTH
JIOCATHYTA JIMILEe TOJi, KOJIU JOCATHEHHS yroAy 0y/10 HeOOXiAHUM
Jl1s1 060X CTOPiH Ta BOHM GyJsiM rOTOBI /10 mocTynok. [IpoTe sKIo

! Wolski B. The New Limitations of Fisher and Ury’s Model of Interest-Based
Negotiation: Not Necessarily the Ethical Alternative. James Cook University Law
Review. 2012. Vol. 19. P. 129-130.
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x04a 6 o/iHA 31 CTOPiH He BUSBJISIE TOTOBHOCTI /10 MOCTYMOK, TO TaKi
MeperoBOpU He JJal0Th pe3yJbTaTy.
lpyra MmoeJib neperoBopiB — meperoBopu 3a iHTepecamy,
a60 «IeperoBOpPU-CHiBPpOGITHUIITBO», - 6Aa3yEThCS Ha GaKaHHI
CTOPIH JIOCATTU 3roJIM MiXK C06010. Y meperoBopax, 3aCHOBaHHUX Ha
iHTepecax, yBara npuJiJisieThcs norpedbam abo iHTepecaM CTOpiH,
MpUYKHaM, YOMY BOHHU 3alHAJIM Ty UM iHIIY MO3UIlil0, a He caMii
no3uuii. O6rpyHTYBaHHAM /151 POKYCYBaHHS Ha iHTepecax € Te, 1110
JIJIs1 KOXKHOT0 IHTepecy MOXe iCHYBaTH KiJibKa MOXKJIMBUX pillleHb,
dKi MOTJIM 6 HMOro 3a/J0BOJIbHUTH. AKIIeHT Ha iHTepecax, fAKi Ha
BiIMiHYy Bijj m0o3uLill CTOpiH, IK MPaBUJO, HE € NPOTUJIEKHUMY,
Jla€ 3MOTY 00paTH HaWKpal[Mi BapiaHT BUpillleHHs criopy’.
3a3HayeHa MoJieJib eperoBopiB oTpUMaJja TaKOX Ha3BY
rapBapAcbKUi MeTOA BeeHH:A neperoBopis (Harvard Negotiation
Method), sskuil iHKOJIM HA3WBATbh MOJEJJIIO «NPUHYUNOBUX
nepezogopis» (principled negotiation). 3a3HauyeHUl MeTo[, OGYB
npejcraBjaeHui y npani P. @imepa ta B. Ypi.
B lioro ocHOBI JiexkaTh TaKi 0CHOBHI MOJI0KEHHS:
1) npyHLMO «BiJlOKpeMJIEHHS JiloJ el BiJ npobseM», KOJIU
$OKyC yBaru CTopiH NepeBoJUTbCS Ha CIiJIbHY Npo6JsieMy
MiXK CTOPOHAMHU; WAEeThCs PO 06'€KTHUBI3aLi0 NPO6IEMH,
KOJIM CTOPOHH YCBiJIOMJIIOIOTb, 1110 MAKOTh CITIJIbHY IPO6IEMY
Ta 6a)KalThb MpaIBAaTH HaJ Ii BUpilleHHAM, 3aMiCcTh
cy6’eKkTHBI3a1ii mpo6JsieMH, SKa TPU3BOAUTD /10 CHPUUHSTTS
NPOTHUJIE)KHOI CTOPOHHU SIK NPOOGJIeMU;
2) IpyYHIMI aKLleHTYBaHHS yBary caMme Ha iHTepecax CTOPiH, a
He Ha IX NO03UIifX;
3)reHepyBaHHS pPi3HOMaHITHUX BapiaHTIB BHUpilleHHH
npo6JjeMu Ta NOAAJbUIMUHN CHIIBHUH NOWIYK Yy XOAi

! Wolski B. The New Limitations of Fisher and Ury’s Model of Interest-Based
Negotiation: Not Necessarily the Ethical Alternative. James Cook University Law
Review. 2012. Vol. 19. P. 130.
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IIeperoBOpiB B3aEMOBUTIJHOTI0 aJIbTEPHATUBHOTO PillleHHS
3 ypaxyBaHHSM iHTepeciB 060X CTOPiH;

4) 3acTocyBaHHs 06’'€KTUBHUX KPUTEPIIB /1151 BUPillIEHHS CLIOpY
y BUINIAJKY, KOJIU CTOPOHHU CIlepedyaloThCsd Ta He MOXYTb
JIHTH 3rojiu, 3aCTOCYBaHHS «CIPaBeAJIMBOrO CTAaHAAPTY»
SIK MipuJIa, sike 06U/IBi CTOPOHU BBAXKAIOTh MPUHHATHUM'.

OTxe, B MO/ieJli TeperoBOPiB 3a iHTepecaMy caM IIeperoBOPHUNM
IpoLec po3rIALaEThCA K MIPOoLeC KOHCTPYOBAHHS, JOCATHEHHH |
36epexKeHHs B CUJIi CIpaBeJIMBUX i MPAaKTUYHUX JOMOBJIEHOCTEMN
(yron). [Ipu iboMy cIpaBeAJIMBICTD ¥ MPOLIECi TAKUX IIEPETOBOPIB
BU3HAYAETHCS | BUMIPIOETHCSA CY6'EKTUBHO, 3 Oy KOHKPETHUX
3aiHTepeCcOBaHUX CTOPIH, a/l>Ke HIXTO, OKPIM Y4YaCHHUKIB CIIOpY,
He MOXe 3HAaTU Kpallle Npo IXHI CIpaBXHi iHTepecHu Ta BUTIAHI
ZIOMOBJIEHOCTI. BiiTak, KOJIM CTOPOHU CHIOPY JOXOAATH 4,0 B3AEMHO
NPUUHATHOI yroJH, OCTAaHHSA CIPUMMAETBHCA K CIpaBeJJIMBa,
AKIL0 BOHU BBaXalTh il Takow. TiJIbKKA CTOPOHU CIIOPY MOXYTh
3HATH, 110 € CIIpaBeAJIMBUM JJId HUX, B iIX KOHKpPeTHIN cuTyalii i B
neBHUU nepios yacy. B ocHOBI Takoi MozeJi JIeXKUTh IPaBO CTOPiH
BUPILIYBaTH, 1110 J1JIs1 HUX CIPaBeAJIMBO i IPUHAHSTHO?

Y ropuanyHil JiTepaTypi HasBHI pi3Hi AYMKY CTOCOBHO eTaliB
(cragiii) neperoBopiB. Tak, Y. KpaBep BHUOKpeMJIIOE TakKi cTajil
MeperoBopiB, IK Mi/Ir0OTOBYA, BCTYIHA, iHpopMariiiiHa, olliHHA CTaIii,
CTajlist Koomepallii Ta 3aBepIiajibHa CTafis’.

[lopsag i3 UM y [leIKUX JpKepeJsiax 3allpOlIOHOBAHO BUOKpEM-
JIIOBATH i 6i7b1I eTa/IbHI eTanu NeperoBOpHOro NpoLecy, 30Kpe-

! Fisher R., Ury W. Getting to Yes. Negotiating Agreement Without Giving In.
New York : Penguin Books, 1983.

2 Lincoln W. F. In Pursuit of Promises: The Practitioner’s Course in
Collaborative Negotiations and Cooperative Problem Solving. National Center
Associate, Inc., Yashon Island. Washington, 1995. P. 54.

3 Craver Ch. B. The Negotiation Process. American Journal of Trial Advocacy.
2003.Vol. 27.P. 271.
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Ma: 1) BUCTYNU CTOPiH; 2) NpOsiCHEHHS iHTepeciB; 3) BU3HAYeHHS
«MOPAAKY AE€HHOr0», TOOTO nepeJsiky Npo6JeMHUX MUTaHb, AKi
Heo6XiZJHO 06roBOPUTH; 4) BUCYBAHHS MPOMO3ULIH; 5) MPUNHAT-
TS pilleHHs Ta GOpMy/IOBaHHS KiHIEeBOI yroAu (JOMOBJIEHOCTI);
6) BUKOHaHHS IOMOBJIEHOCTi .

Ha Ham norsisj, y Halb6inbll 3araJlbHOMY BUIVISIZI MOXKHaA
FOBOPUTHU MNpPO TaKi eTanu MNeperoBOPHOro MpoOLecy, fK:
a) miAroToBKa 0 MeperoBoOpiB, 1110 NOJATA€E Y AiAX CTOPIH i3
opraHisanii neperoBopHoro mnpoiecy, 36upaHHusa iHdopmarii,
$bopMyBaHHS CUJIBHUX Ta CJAaOKHUX MOMEHTIB BJIACHOI MO3UIil Ta
MO3HUIIii iHIII0T CTOPOHY, 3’ICyBaHHS BJIACHUX iHTEpeciB Ta iHTepeciB
iHIIOI cTOpOHM TowWl0; 6) BJacHe MeperoBopu (IeperoBopHa
cecisl); B) mocTneperoBOpHUM eTan, IKUHM nepe6adyae BAKOHAHHA
JIOMOBJIEHOCTE! CTOPOHAMHU, MOHITOPUHT BUKOHAHHA TOLIO.

ByiacHe, neperoBopu (meperoBopHa cecisi) OXOIJIIOE TaKi
crajii:

— BucTtynu cTopiH Ta BU3HAYE€HHS IXHIX NO3ULLiH;

- @opMyBaHHS Nepesiky NpobJeMHUX MUTaHb, 0 MAKOTh

6yTH 06TOBOpEHI;

- be3snocepenHe Bpery/jrBaHHS pPO36iXKHOCTEN MIJISAXOM
36JIMKEHHS MO3UIiH CTOpPiH Ta mepexoy BiJ MO3ULIH 70
IHTepeciB CTOpiH;

- HampauroBaHHA BapiaHTIB BHUpIlIeHHA CHOpPy Ta IX
06TOBOpEHHS;

- JlocsirHeHHs KiHIeBO1 yroau Ta ii opopMIeHHS.

Ha mpakTuni MOXyTh MaTU Micue npsaMi nmeperoBopu
(meperoBopH, siKi Bi/iI0yBalOThCs MK CTOPOHAMU 6e31mocepe/IHbO),
a TAKOX IeperoBoOpu MiX IpeACTaBHHUKAMU CTOPIiH, 30KpeMa
IOPUCTaMU. Y JliTepaTypi BUOKPEMJIIOIOTh TaKi epeBaru y4acrTi

! I'poMajisiHCbKa OCBiTa: OHJIANH Kypc. K M0J[0/1aTH LUISAX BiJj KOHOJIKTY
o noposyminHsa? URL : https://www.citizen.in.ua/topic-yak_podolati_shlyax_
vid_konfliktu_do_porozuminnya-ua
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npodeciiHUX NpeJCTaBHUKIB y NeperoBopax I1o/0 MpaBoOBOT0
cropy:
- ¢axiBui, aki npeacTaBJsAITbL iHTEepecu CTOpiH Hpu
neperoBopax, NIOBUHHI IparHyTH HeJONy1LeHHS BUHUKHEHHS
HOBUX KOH(]JIIKTIB;
- 3abe3nedyeTbcst KOHIEHLIMHICTb IPOBeleHOI IpoLeAypHr
NpPUMHUPEHHS;
- po3’sicHeHHs KOHQJIKTYH0UYMM CTOpPOHaM iXHiX mpasB i
BiZINOBIIaJIBHOCTI, @ TAKO BUTOJJU 1OCYZ0BOr0 BUPIiLIeHHS

KOHQJIIKTY;

- BiZ 1OCYy10BOTO PO3IJIAAY MOXKHA BiIMOBUTHUCS B Oy/|b-IKUH
MOMEHT;

- CKOpoueHHs a6o 36iJbIIEHHS CTPOKIB mpolenypu
IPUMHPEHHS;

- eKOHOMis BUTpar’.

3a3HavyeHi TeOpeTUYHI MOJI0KEHHS 111010 IEPETOBOPiB MOXKYTh
6y TH BUKOPHUCTAHI iz yac npoBa»KeHHs y KPpUMiHa/IbHUX ClIpaBax
y AeKIJIbKOX NJIOLUHAX.

Tak, KpuMiHaJIbHE 3aKOHOAABCTBO YKpPAlHU MICTUTh HOPMU
110/10 3BiJIbHEHHSI 0CO6U BiJi KpUMiHa/MIbHOI BifIOBilaIbHOCTI,
30KpeMa, 3a yMOBHU NPHUMUPEHHS BUHHOTO 3 MOTEPHIJUM.
BignosigHo g0 nosioxkeHb cT. 46 KK Ykpainu oco6a, sika Brepiie
BUMHMJIA KPUMiHAJbHUN MPOCTYNOK a60 Heo6epeKHUN HETSKKU N
3JI0OYUH, OKPIM KOPYNIiHHUX KPUMiHAaJbHUX NPABONOPYILIEHD,
KpUMiHaJbHUX MPABOMOPYIIEeHb, MOB A3aHUX i3 KOPYIIIiEL0,
nopylleHb MpaBUJ Ge3MeKH JOPOKHBOTO pPyxy abo eKcrayaTarii
TpaHCIOpPTy ocobaMy, sIKi KepyBaJu TPAHCIOPTHUMHU 3aco0b6aMu
y CTaHi aJIKOT0JIbHOI'0, HAPKOTUYHOI'0 YU iHIIOr0 CI'siHiHHA a60
nepebyBasiv MiJi BILIMBOM JIiKapChbKUX NpenapariB, 110 3HWKYIOTb

! BacuabeB C. B. [leperoBopu sk aJbTepHaTUBHUIH CIOCIO BUpillleHHS
[UBIJIbHUX CIIOPiB: MUTaHHSA Teopii. [JuginicmuyHa npoyecyaavHa dymka. 2016.
Ne 2. C. 28-29.

e 56 e

1]



107

108

Po3gin 2 « OcobnuBocTi 3piiicHeHHA NeperoBopiB Ta MediaLii y KpUMiHanbHUX NPOBaZXeHHAX

yBary Ta WBUJAKICTb peaklil, 3BIJIBHAETHCA BiJli KpUMiHAJbHOI
BiZIIOBIZAJIBHOCTI, AKII0 BOHA NPUMHUPUJIACA 3 NOTEPIIJIUM Ta
BifilKo/yBasia 3aBiaHi Heto 36U TKU 260 yCyHYJIa 3aM0/iSTHY IKOAY.
KpiM Toro, mupe kasTTs, 106pOBiibHE BiJ|IIIKO/yBaHHS 3aBJAAHOTO
36UTKY ab0 yCyHEHHS 3amo/isiHol WIKOAH, 110 MOXE CBiJYUTH
Npo NPUMHUPEHHS 3 MOTEPHiJUM, BUCTYNAE TAKOXK 06CTaBUHOIO,
sKa noM’sikiye nokapaHHsa (4. 1 cT. 66 KK Ykpainu), a Takox
BPax0OBYETHCS NPU BUPILIEeHHI MUTaHHS PO 3aCTOCyBaHHS 6i/bLI
M’SIKOT'0 IOKapaHHs, Hik epei6aueHo 3akoHOM (cT. 69 KK Ykpainu)
Ta MpPHU BUPilleHHI MUTAaHHSA NPO 3BiJIbHEHHS BiJ BifgOyBaHHA
npr3HadyeHoro nokapaHHs (4. 4 ct. 74 KK Ykpainu), a Takox npo
3BiJIbHEHHS Biji Bi/0yBaHHS MOKAapaHHSA 3 BUNIPOOYBaHHAM (CT. 75
KK Ykpaiuu).

B6ayaeThcd, 110 y KpUMiHAJIbHUX ClIpaBaxX TeXHiKW NPSAMUX
neperoBopiB 3a iHTepecaMHd MOXKYTb OyYTH 3aCTOCOBaHi NpH
[IPOBaJ>KEeHHI Ha mifcTaBi yroz, 3o0KkpemMa yroay npo NpuMyupeHHs
Mik MOTepHniJiuM Ta Nilo3p0BaHUM YU 06BHMHYBaueHUM ([1aBa
35 KIIK «KpuMiHa/ibHe npoBa/i>KeHHs Ha mifcraBi yroa»). Taka
yrojia Moxe 6yTH yKJiaJleHa Y POBaP)KeHHI 1010 KpUMiHa/IbHUX
MPOCTYIIKIB, HETHKKUX 3JI0YUHIB Ta y KpUMIHAJIbHOMY [1POBaKEHHI
y dopMi npuBaTHOr0 06BMHYBaYeHHs], 32 BUHATKOM KPUMiHa/IbHOT'O
NpPOBA/I)KEHHS 11100 YIIOBHOBAXKE€HOI 0CO6U I0PUAUYHOI 0cObH,
fdKa BUYMHUJIA KPMMiHa/IbHe NpaBONOpPYyLIeHHA. Taka yrozia Moxe
OyTH yKJaJleHa 3a iHil[iaTUBOI0 MOTEePMNijoro, Ni03pBaHOro abo
o6BuHyBaveHoro. [Ipu ibomy KIIK Ykpainu 103B0JIsi€E IPOBOAUTH
JOMOBJIEHOCT] CTOCOBHO yr'OAY PO NPUMUPEHHH K CaMOCTIHHO
MOTEePMNiJIUM i Mi103prOBaHUM YM 06BHHYBauYE€HHUM, TaK i 3aXUCHUKOM
i mpeAcTaBHUKOM ab0 3a JIOIOMOTOK iHIIOI 0COOH, MOTOMKeHO]
CTOPpOHAMH KpHUMiHaA/JIbHOTO MpOBaAXeHHA (Kpim cuaigdoro,
MpoKypopa abo cyani).

OkpiMm Toro, rapBap/icbKa Mo/ieJib IeperoBopiB, abo Moesb
«IeperoBOpiB 3a iHTepecaMu», OyJia MOKJIaJleHa B OCHOBY IHIIUX
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aJIbTEpHATHUBHUX CIIOCOOiB BUPillIeHHS CIIOpPiB, 30KpeMa Me/liallii, 1o
Hapasi MOXKe BUKOPHUCTOBYBATHUCA MiJ| YacC 3[iICHEHHA IPaBOCy L Ad
B KpUMIiHaJIbHUX ClpaBax Ha mifcTtaBi 3akoHy YkpaiHu «IIpo
Megianito» Bijg 16 svcronaza 2021 poky’.

3anuTaHHA AnA CAMOKOHTPONH0

1. flke Mmicue 3aliMaE neperoBOpHUM MpoLec Yy KpUMiHaJAbHO-PaBOBil
coepi?

2. fximMopeJi neperoBopiB BaM BifoMi? AKi HeJ0JIiIKU Ta lepeBaru KOXKHOI
i3 Takux Mozesien?

3. fki cTpareril neperoBopis Bam Bigomi? fIKi Hefoy1ikK Ta NepeBaru
KOXKHOI i3 TaKUX cTpaTerii?

4. 3 AKuX cTafiiil CKJIaJla€ThCA NeperoBopHUil npouec? OxapakTepusynTe
KOXHY CTaJilo.

5. flka poJib IleperoBopiB MiJ Yac 3aCTOCyBaHHS yroJ, NIpo NPpUMHUPEHHs
MiX IOTEPIIJIUM Ta Nif03pI0BaHUM, 06BUHYBaYeHUM?

! Mpo mexianiro : 3akoH Ykpainu Bix 16 suctonaza 2021 poxy Ne 1875-1X.
URL: https://zakon.rada.gov.ua/laws/show/1875-20#Text
Kpim Toro, ofHMM i3 NpUKJ/IaZiB TAKOTO 3aCTOCYBAHHS € MIJIOTHUHM IPOEKT
«[Ipozpama 8i0HO8/1eHHS 0151 HENOBHONIMHIX, SIKI € Ni003PHOBAHUMU Y 8UUHEHHI
KpUuMIiHa/1bHO020 npagonopyuweHHsA» : Haka3 MiHicTepcTBa ocTunii Ykpainu ta
leHepasibHOI MpoKypaTypu Ykpainu Big 21.01.2019 Ne172/5/10. URL: https://
zakon.rada.gov.ua/laws/show/z0087-19#Text
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E
§

2.2, MoHATTA Ta cyTb Mepiauii
Y KpUMiHanbHOMY NpPOBafKeHHi

Cudopenko OneHa, 16 pokis, nepebysatouu no6ausy 6yJuHky
Ne 5 no aya. Keimnesiii @ m. /Ibgo8i 8 komnauii 3i cmapwumu dpy-
35MU 88e4epi 20/10CHO CAYXAAU MY3UKY, 2a1dcysaau. Pysycuybkuil
lzop, sikuil nposcusas y ybomy 6yOuHKy He00HOpa3080 00 HUX
38epmascs 1 npocus He wymimu. He eumpumaswu makoi 3yx-
sas10i nosediHKU, 8iH 8uliw08 HA 8y/1UYt0 00 KOMNAHIT, UMazas,
W06 8OHU BUMKHY/IU MY3UKY [ N02P0XCY8a8 BUKAUKAMU NOAIYIO.
Osena, nid yac koH@aikmy, sKuii 3a8°s13a8¢s1 HA T'PyHMI panmoso
BUHUK/UX HEeNpusi3HUX 8I0HOCUH, He MAlYU HAMIp HA Cnpu4u-
HEHHS MiJecHUX YWKO0OXHCeHb, KUHYAA CKASHOI0 NJASIWKOI, W0
3Haxodu.ace Ha 3emi, 8 20,108y Pysxcuywvkoeo lzops, i mpasmy-
8410 nomepnizozo, 30Kpema 8iH 0mpumas paHy y Hao6pigHiil
dissiHYl 20.108U 341180, CUHEeYb HA WKIpPI 8epXHbOI NOBIKU 118020
0Ka, MHOXCUHHI cadHa 8 JiAsiHYI Auys 34iea ma 8 dinsiHyi saieoi
8YWHOI pakoguHu ma wui 31i6a, wo keaigikyromscs sk see-
KI misiecHi ywkodyceHHs, B4UHUAA KPUMIHAAbHUL NPOCMYNOK,
nepedb6auenuti u. 1 cm. 125 KK Yxpainu.

Yu modce 6ymu gupiwieHuil yeli KpumiHaIbHUll KOHPAIKM
3a donomozow mediayii ? ki nepesazu, Ha Baw noz2ad,
MOJCYymb ompumamu cCmopoHu KoH@aikmy, sKujo 3eep-
Hymbcs do npoyedypu mediayii?

Megianisi € oAHMM i3 HAWUNOWKPEHIUX aJbTEePHATUBHUX
cnoco6iB BupimeHHs KOHQJIKTIB (cnopiB) y cBiTi. BipoBaskeHHs
Megianii B Ykpaini Hapasi € oJHUM i3 HaWOi/JbIl aKTyaJbHUX
HanpsiMKiB pepopMyBaHHS CHUCTEMH JOCTyNy rpoMajsH /0
CIpaBeIJINBOTO NpaBocyAs Ta epeKTUBHUM 3aCOO0M 3HUKEHHS
WMOBIpHOCTI KOHQJIIKTHOCTI B CyCHi/IbCTBI 3arajiom.

[lix mosacynoBUM BUpIlIEeHHAM CIOpPIB, ONUPAKYUCh HaA
NPUHHSATE B aHIVIO-aMePUKAaHCbKOMY MOBHOMY IIPOCTOPi MOHATTA
Alternative Dispute Resolution (ADR), po3ymitoTh npoueaypH,
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y AKUX KOHQJIIKTU BUPILIYIOTHCSA M0O3aCYJ0BO 32 y4acTi TPeTbol
CTOPOHM. YIleplle TepMiH «a/IbTepHAaTUBHE BUPILIEHHS CIIOPIB» CTaB
3actocoByBaTucs B CIIA f/151 no3HaueHHs THYYKUX | HepopMaTbHUX
npoueayp YperyatoBaHHs KOHQJIIKTIB, IKi BAHUKJ/IA HAa TPOTUBAry
CKJIaIHOMY Ta rpoMizikoMy o¢iliiHOMY NpPaBOCYA/ 0, CTaIU KOT0
anbTepHaTUBOW. Cepes; METO/IB aJIbTEPHATUBHOTO BUPILIEeHHA
cnopiB (pani - ABC) - nmeperoBopu, TpeTelcbKe CyJJOUMHCTBO,
Me/Jiallis, Mi>kHapoJHUHN apbiTpax Ta iH. Yci ui npouecu 6yau
po3po06JIeHi 1 yJ0CKOHAJIEeH] /151 TOTO, 11106 JOOMOT'TH 3a/1yYeHUM
y KOHQJIIKTA CTOPOHAM MPUNATH /10 060MIIbHOI 3roJy B pillleHHi
cnpasu. Y npoueaypax ABC cTopoHU MOXYTb caMi 6paTH y4acTb y
dopmystoBaHHI pileHHs. A i3 BTpy4aHHSIM TpeTboi HeUTpaJibHOI
CTOPOHU 320€3MeYyeThCsl 06’ €EKTUBHUH MiJXi/J 10 cipaBu’.

TeopeTruHi 0OCHOBY NMOHATTA Mefianii 6yau po3pobJieni lap-
Bap/cbKomw 1KoJsol. OfHAK, 1[0 Take «Mefianisa», ¢paxiBui goci
po3yMitoTh no-pizHomy. Tak, y CILIA mifg KJlacM4HOIO IpoLefypOoro
Mezianii po3yMiloTb came NpoLeAypy, KOJIY CTOPOHHY, 1110 Criepeda-
10Tbcs (Pi3MyHi UM PUAMYHI 0C06M), BUOUMPAIOTh HEUTPATILHOTO
nocepeiHUKa, IKUU JoloMarae 3HalTH B3aEMOBUTI/JHe BUPillleHHS
npo6JieMu. KpiM KJ1acCHYHOTO MOHATTS «MeJialii», y EBpomi mij uum
TEepPMiHOM 4YacTO PO3YMIETHCS 1ie W «IPUMUPEHHS 3a JJOIIOMOTr 00
cyani abo ap6iTpar. Tozi ik CHHOHIM [0 Me/jialii HAaBOASATh CJI0BO
«conciliation», ike B IOpUJUYHOMY 3MIiCTi 0O3HAYAE MPUMUPEHHS
ctopiH. OJHAaK TPUMUPEHHS — JIMILIE OJIUH i3 MOXXJIMBUX HACJIIKIB
Meianiiz.

Ha aymky ®pigpixa 'nassa (Friedrich Glasl), sizomoro
eKCrepTa Ta KOHCY/IbTaHTa 3 ZIlarHOCTUKU KOHQJIIKTIB, 6araTo BUAiB

! Jleko B., Yyiiko I. Megianis : nizpyynuk. Yepsisni : Kuuru - XXI, 2014. 520 c.

2 Jleko B., Yyiiko I Meaiauis : nigpyunuk. YepHisui: Knuru - XX1,2014.520 c;
Masyp M. P, Imutpenko A. A. Oco6snBocTi Meiauii y KpuMiHaIbHOMY IpO-
Ba/KeHHI YKpainu. Haykoeuli sicHuk Yxczopodcbkozo HayioHasnvHozo YHisepcu-
memy. 2021. C. 273-277. (Cepis [IPABO ; Bum. 67).
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KOHQJIIKTIB MOXKHA pO3/I/IMTH 3a piBHAMM (CcTafissMU) IX eckaariii.
®opmMma pearyBaHHf Ta piBeHb ecKaJsaljii Cyiepeyky BU3HAYaE, YU
MOXYTb CTOPOHH 6paTH y4acThb y Meiarii. Akio po36i>kHOCTI TiTbKH
BUHHUKJIH, TOOTO Lie HEMA€E JO0CTaTHbO CEPHO3HOI0 «IIOPYIIEHHA»
Yy BiJJHOCHMHAX, pillleHHA MOXHA IIYKATHU | 3HAXOAUTHU LLJIAXOM
neperoBopis. ¥ 1jboMy BUNAZKy HeMa€ AOCTATHbOTO CTUMYJY
JlJIs1 3aJlydeHHs] TpeTbOl CTOPOHH, NpodecihiHOro NOMidYHUKA y
BUpilleHH] criopiB (MeziaTopa). Meaiawisa cra€ He06XiZHOIO, KOJIU
KOHCTPYKTUBHHUM Aiajior BxKe HEMOXK/IUBUH 6e3 BTPy4YaHHS
TpPeThOoi CTOPOHHU.
OTxe, nepeAyMOBaMM JJi1 NOYATKY MeJianii €:

BMOTHBOBAHICTb BCiX y4aCHUKIB KOHPJIIKTY Ta iX 106POBibHA
y4acTb y BUpilleHHi KOHQDJIIKTY;

BiiMOBi/la/ibHicCTh 3a cebGe (KOXEH y4YaCHUK MOXKe
npe/CTaBJSTH caMoro cebe);

FOTOBHICTb NPUKUHSATH pPO36I)KHOCTI B AyMKax (BiKpuTe
06roBOpeHHS KOHQJIIKTY Ta NOTOYHOI CUTYallii);
3alliKaBJIEHICTb ¥ po3B’sA3aHHI KOHPJIKTY".

Megiania y KpuMiHaJIbHOMY NpPOBaJKeHHI BifNOBIgHO [0
MDKHapOAHO-IIPaBOBUX JOKYMEHTIB PO3IVIALAETHCA AK:

THYYKUH, BCEOXOI/IIOI0YMI, OPiEHTOBAHUH Ha [IOIIYK pillleHHS
npolec, AKUN € ,0JaTKOBUM 260 a/IbTEPHATUBHUM CIIOCO60M
BUpIillleHHS] KpUMiHa/JIbHUX CIIPAB Y CUCTEMI TpaJUILiliHOTO
CYy[lOYMHCTBA | CIpAMOBAaHUN Ha BpaxXyBaHHs iHTepeciB
i 3a/ly4eHHd 3aljikaBJieHUX 0Ci6 [0 mpolecy; BU3HAHHA
3aKOHHUX IHTepeciB IOTepNijioro, AKi BAHUKJ/IA BHACAI0K
3JIOYMHY; AiaJIOT IOTEPIiJIOro 3 NPaBoONOPYLIHUKOM 3 METOXO
Bi/IIIKOAYBAaHHS MOpaJbHUX Ta MaTepiaJbHUX 30UTKIB;
PO3BUTOK IIOYYTTH BiZIIOBIAAJIBHOCTI Y IPAaBONOPYILIHKWKA Ta
Ha/IaHHSA KoMy MOXKJIMBOCTI /151 BUIIpaBJieHHs (PekomeHdayis

t Jleko B., Yyiiko I. Mepianis : miapyunuk. YepHisni : Knuru - XXI, 2014. 520 c.
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Komimemy minicmpie Padu €eponu N2 R (99) 19 6id 1999 poky
«IIpo mediayiro y KpumiHaIbHUX chpasax»)’;

- y 6isiblI 3araJibHOMY BUIJISI/Ii Me/iallisi — Mpolec NOMyKy A0
abo miJi Yyac KpUMiHaJIbHOTO NMPOLLECY B3aEMONPUUHSITHOIO
pilieHHd MiX MOTepHiJIMM Ta NPAaBOMOPYUIHUKOM 3a
nocepeHUIITBA KOMIIETEHTHOI 0co6Uu — MefiiaTopa (Pamkose
piweHHs1 Padu Esponelicbkozo Corozy «[1po noaosxiceH s scepme
Y KPUMIHANbHOMY cydouuHcmai» 8id 15 6epe3rHs 2001 poky)?.

YkpaiHCbKUH 3aKOHO/IaBellb BU3HAYA€E MeAiallilo SIK [103aCy/]0BY
JI06GPOBiIbHY, KOHQIEHIIHY, CTPYKTYpOBaHY NMpoleaAypy, Mij yac
SIKOI CTOPOHH 3a I0TIOMOT 010 MejiiaTopa (MeiaToOpiB) HAMaraThCA
3aMo6irTv BAHUKHEHHIO 260 BPETyJII0BaTH KOHQJIIKT (CIip) Misixom
neperoBopis?.

MeToto Mejianii € 06roBopeHHs Ta MOUIYK HAWKpPaIL[Oro
crnocoby BUpilleHHSI CKJAaJHUX KOHQPJIIKTHUX (Mpob6IeMHUX)
cutyanid. 06roBopeHHsI Ma€ OXOIJIIDBATH Pi3Hi, HABITh HECYMicHi,
NOIVIAAXA TAa AYMKHM I1OJO0 caMol MOAIl Ta BapiaHTIB BUpilleHHA
KOHQJIIKTHOI cuTyalii. Pe3ysibTaToM ycniHoi Mezjianii € KOHKpeTHa
JIOMOBJIEHICTb, JJOCATHYTA MiJ| 4yac TAKOTo 06TroBOpeHHs. PilleHHs,
NPUHHATI Mif Yac npouefypy Meialii, MoKy Tb 6yTH 3aKpillJieHi B
yroAi TiIbKY B TOMY BUNAJKY, IKI0 KO>KHA CTOPOHA KOHQJIIKTY X
BU3HAE | 3 HUMU NOTO/PKYETHCH.

OCHOBHMMM XapaKTEepHUMHU pHCcaMM MeJiauii €:

1. Mepianisi — 0cO6/IMBUY BU/IOM IEPETOBOPIB, 1110 MAIOTh [IEBHY

CTPYKTYpY,;

! Tlpo Mexianilo y KpUMiHaJbHUX clipaBax: PekomeHzanis Pagu EBponn No
R(99)19 Bix 15 BepecHst 1999 p. BidHosHe npasocydds e Ykpaini: lllokBapTab-
Hui 610s1eTenb. 2005. C. 53-56.

2 TIpo noJI0XKeHHSs1 )KePTB Y KpUMiHAJIbHOMY CYZI04YMHCTBI: PaMKOBe pillieHHs
panu EBpomneiicbkoro Coro3y Bix 15 6epesnst 2001 p. URL : https://issuu.com/
uccg/docs/16_fr_decision_ukr

3 TIpo mepiariito : 3akoH Ykpainu Big 16 siuctonaza 2021 poky Ne 1875-1X.
URL : https://zakon.rada.gov.ua/laws/show/1875-20#Text
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2. Yyactb MeziaTopa € 060B’I3KOBOIO;
MepgiaTop He € IpeJCTaBHUKOM »KOLHOI 31 CTOpiH;

4. MegiaTop cnpusde CTOpOHaM y MPOBeJeHHI MeperoBopisB i
JOCSITHEHHI B3AEMONIPUWHATHOrO PillleHHS;

5. MepiaTop He [0OCJIIKYE 10KA3H i HE BCTaHOBJIIOE GaKTH;

6. MegiaTop He NpUMYIIYE CTOPOHHU [JI0 NPUUHATTS EBHOTO
pillleHHs Ta He HaJla€ MopaJiu LU00 MOXKJIUBUX BapiaHTIB
pilieHb;

7. MezaiaTop He BUHOCUTb 060B’SI3KOBOTO /IJ151 CTOPiH pillleHHSs;

8. AKTMBHaA poOJIb CaMHUX CTOpPiIH y IeperoBopax L0JLO0
CaMOCTiIHHOTO0 MOIIYKY MOXJIMBUX pillleHb’.

Megianisa Mae CyTTEBI BiMIHHOCTI BiJj CyAOBOTO MOPALKY
BUpilIeHHs KOHQJIKTY Ta iHIIUX aJbTepPHATUBHUX CIMOCOOIB
ypery/atoBaHHs KOHQJIIKTIB, 30KpeMa Biji leperoBopiB (AUB. TA6I. 2).

[TomnpeHow ¢opMoro BUpilleHHSI O6Y/b-IKUX KOHQJIIKTIB
(cnopiB) 3aBxAu 6ys10 3BepHEHHS A0 cyay. OHaK Ha 1el yac 14
dopma BTpavyae cBOW edPeKTHUBHICTb, OCKIJIbKU CyA0Bi cipaBu
pO3rsi/laloTh pOKaMH, JOAW BUTpavyalwThb 6araTo eHeprii Ta
¢diHaHcoBUX pecypciB To10. ToMy e¢peKTHBHOIO a/IbTEPHATHBOIO
CYA0BOMY MpOLECY CTAa€E MeJiallisi, AKa Ma€ TakKi mepeBaru:

- eKOHOMisf 4yacy. Mejialiis Moxke TPUBATH Bij JEKiJIbKOX
rOAMH 10 JIeKiJIbKOX THXKHIB (a60 B OKpeMHUX CKJaJHUX
BUIA/[KaX, MOXKJIHUBO, JIEeKiJibKa MicsI1iB), TO/i K CyJJOBUU
npolec MoXe TPUBATH KiJIbKa POKIB.

- ekoHoMis ¢iHaHCOBUX pecypciB. ButpaTu Ha megiariito
€ 3HAaYHO MEeHILIMMHU, aHI’)K 3BEpHEHHA A0 CyAy, cnJjaTa
cyZloBoTOo 360py, omsaTta nocayr aaBokatiB. Kpim Toro,
3a JIOBTi pOKHU Cy0OBOTO pO3IJIAAY CIip, AKUA Ma€ CBOIO
BapTiCTh, MOXe 3HAa4YHO 3HeniHUTHUCA. [locayru mMepianii,

w

! Megiauis y npodeciiiHiil AissbHOCTI OpUCTaA : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.
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SIK IPABHUJIO, OIJIAYYIOTh 06U/IBi CTOPOHU KOHQJIIKTY, TOJI
K Y Cy40BOMY MPOLeCi KOXKHa 31 CTOPiH OIJIa4y€e MOCAYTH
a/JiIBOKaTa OKpeMo, a CyL0Bi BUTpATHU PO3NOAIJIANTHCA MiX
CTOPOHAMU BiJITIOBiJHO /10 YUHHOT'O 3aKOHO/IaBCTBA YKpaiHy;

Cyn
CTopoHU KOHPJIIKTY
Ta cyaaa (xoJieris
cyanis)

PilneHHs 4151 CTOpiH
NPUMMAaE TPeTA CTO-
poHa

PimeHHs npuiima-
€ThCA JIMIIE ILL0A0
npejMeTa copy

3aKoHOJaB4Y0 BCTa-
HOBJIEHA NpoLeAypa

Iy6/1iyHM npouec

Tabnunsa 2

Cyn-Megpianis-Ileperosopu

Mepgianis
CTopoHu (MOXJUBO i3
Ipe/iCTaBHUKAMM) Ta MeJji-
aTop
PimeHHs - npoAykT po6o-
THU CTOpiH

PimeHHs 4acTo BUXOJUTh
3a MeXIi IepBUHHOTO NpeJ-
MeTa cropy («36i/blIeHHS
MHUpOra»)

[Hyykuld mnpolec, L0
0a3yeTbcsl Ha ePeKTHUBHIN
CTPYKTYpIi eTamniB npouecy
Konoinenuiinuii nponec

[leperoBopu

YacTo yyacTb 6epyTb He
CTOPOHY, a IpeJICTAaBHUKHU

PimeHHs 3a3Bu4ai HaB' -
3YEThCS CUJbHIIIUM

PileHHa nepeBakHO MpH-
WMa€eThCA 100 NTpejMeTa
criopy (asie Moxe i BUXOAU-
TH 32 I]i MeXi)

JloBUIbHUM (4aCTO XaOTHY-
HUH, 6e3 YiTKOI CTPYKTYy-
pu) npoiec
Konoinenuiinuii npouec

- Heo@inilHiCTL NpoUeAypH Aae 3MOTYy CTOPOHAM OyTH
6i71b1I 3a/Iy4eHUMH, aHIK y CYyL0BOMY NIPOLLEC], IKUU MICTUTD
BeJIMKY HU3KY NpaBuJ i npoueayp. Jaty i TpuBajaicTb
KOXHOI 3ycTpidi (cecii) CTOpOHU MOTOMKYIOTH, 10 J0JAE
iM yeBHEHOCTI B MOAANbIIIN AKICHINA pe3yJbTaTUBHOCTI
niei npoueaypu. Temu, siki 06roBopoOIOTHCA B Me/ialiii,
TaKO0>XX 00MpalOTbCA CAMUMHU CTOPOHAMU KOHQJIIKTY, a He
HaB'SI3YIOTbCS CyZIoMY;

! Megianis y npodeciiiHiil AissbHOCTI OpUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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- OGasiaHc iHTepeciB Ta Opi€eHTOBaHICTh pillleHHsI HA iHTepe-
CH Ta NOTPe6U CTOPiH. [HTepecH 060X CTOPiH BU3HAIOTHCS
PIBHO3HAYHUMH 3a BaXKJIMBICTIO;

- THYYKICTB i KOHTpPOJIb. [1if yac Meianii cTopoHU KOHPITIKTY,
Ha BiIMiHY Bi/l CYZJ0BOT'0 pO3IVIALY, KOHTPOJIIOOTh YBECh Xij
neperoBopiB. lle 03Hayag, 1110 BOHU MalOTh 3HAYHO OiJibIlle
npaB roJiocy B lleperoBopax i CUJIbHIIINKA KOHTPOJIb L0/0
pe3yabTaTy. [HydkKicTh y Mejianil Takox nepejbayae,
10 eperoBOpU pyXarThCs TakK, K Ije OyJe 3py4yHO Ta
KOMQOPTHO /151 CTOPiH;

- J06poBiIbHICTBL. HixTO He mpuMyIIye *)O0/iHY 3i CTOPIH Hi
Jlo ydacTi B MeJiiarlil, Hi 10 AKOro-He6y b pillleHHS, OCKiJIbKH
pillleHHd YXBaJIIOETHCA J0OPOBIJIbHO, a HE HAaB’'si3aHe 330BHi;

- MOXKJIUBICTb 36epeKeHHsI CTOCYHKIB y Mall0y THbOMY MiX
CTOPOHAMH, HOBA CIIBIIpaLs TOILO.

- KoH(igeHLiliHiCTb Ta 36epexxeHHs1 penyTauii. O{HUM i3 mpo-
BiJHUX IPUHLIMIIB Mefjiallii € koHiAeHUiHHICcTh. Ha BiiMiHy Bif
CY/I0BOTO MPOLIECY, IKUU € BIAKPUTHUM, Me/iallis HaJla€ y4aCHU-
KaM MOXJ/IMBICTb HEpO3roJiollleHHs iHpopMallii 3a I MexkaMU.
CBo€r0 yeproro KOHQiLeHLIMHICTD y4acTi B MeiaLlil 3abe3nevye
36epexeHHs penyTalii 1151 060X CTOPiH KOHJIKTY;

- CTaJsIicTh pe3yabTaTy. Me/ialis 103B0JISIE 3HAUTU PillleHHH,
SIKi 3a/I0BOJIbHSAIOTb 00M/IBI CTOPOHU KOH(JIIKTY, 1110 MaiKe
HEMOK/IMBO OTPUMATH B CYZli, KEPYIOUMCb HOPMaMHU ITpaBa. Yci
JOCATHYTI JJOMOBJIEHOCTI B MeZjalil € peaJibHUMU JJ1s1 BUKO-
HaHHS, OCKIIbKM 00U/Bi CTOPOHU 06OMIJIBHO JOCSAT/IN 3T0/H i
NPUKHSJIH CIJIbHE pillleHHS AJ151 Bperyar0BaHHS KOHQIIIKTY.

120 Megiania y KpMMiHaJIBHOMY CYZOYHMHCTBI, HOPIBHAHO i3 3arajb-
HUM CYZJ0BHMM [TOPS/IKOM PO3B’sI3aHHS «KKPUMiHa/IbHO-IIPAaBOBHUX KOH-
¢$JikTiB» Ma€ HU3KY nepeBar. /lo HUX, 30KpeMa, BapTo BigHecTH!:

t Jleko B., Yyiiko I. Mepianis : miapyunuk. YepHisii : Knuru - XXI, 2014. 520 c.
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- MmponeAypa Mejialil onTUMIi3ye CyJOBUHN MpOIEC, BOHA
3BiJIbHSIE CYM BiJi HABaHTaXK€HHS y 3B’A3KY 3 PO3IJISIOM
[IeBHOI KaTeropil cripas;

- Me/iallisl Ja€ MOXKJIMBiCTb 3MEHIINUTH KiJIbKICTh aneIsIiiHUX
i KacaliiHUX CKapr;

- 3MEHIIUThLCS KiJIBKICTB 0Cib, fKi nepebyBarTh y Micusax
n036aBJIeHHS BOJII;

— BOHA Jla€ MOXJIMBICTb JAJIF )KepPTBU Ta NPaBONOPYLIHHUKA
caMMM 6paTH y4yacThb y BHUPIlleHHi BJlacHOI clpaBHU Ta
BIJIMBATH Ha yXBaJIeHHA pillleHHs aKTUBHO;

- Mejjalis Halae MOXJIMBICTb YHUKHYTH PO3r0JIOCy Yepes Te,
1110 npoleaypa € KoHiAeHIiHHO0;

- Mepjanisa 1a€ MOKJIMBICTb CTOPOHAM BIJIMBATH Ha PillIeHH4,
110 NIPUMMAEThCS B CIpaBi, JoloMara€ 3HATU eMOLilHe
Halpy>XeHHS;

- MeJialiga fa€ MOXJIUBICTb BUHHOMY ITOBEPHYTHCH 10 HOP-
MaJIbHOT'0 YKUTTS ¥ TAKUM CI1I0CO60M 3HAYHO Gi/IBIIO Mipoto
Jl03B0JIsSIE BUKOHATH peabiniTyouy QyHKILit0 NpaBoOCyAs;

- NOTepHiJUH BiluyBa€ NiTPUMKY, 1110 BiH He € IOKUHYTUM;

- 6inb11 epeKTHBHE BUPilIeHHS NPO6JIEMU BiJJLUKOAYBaHHSA
MopaJibHOI Ta/a60 MaTepiaJbHOI IKOAM; 3HATTS eMOI[iHO1
HaNpyTH B IbOMY KOHQJIIKTi;

— Y TOTepHizioro 3’ABJISETHCA MOXJIUBICTDb He JIMLIE OTPUMATH
KOMIIeHCallil0o Y4 BU3HAYUTH ii XapaKTep, a ¥ 3p0O3yMiTHy,
IO 3HAYUTHb 3JIOYHH JIJISI TOrO, XTO MOro 3/[iHCHUB, MOT0
IPUYUHY; Lie BIJINBAE HA 3MEeHIIeHHS CTPaxy; Ta iH.

Knacudikanis BuaiB megianii. Bona ae 3smory chopmystoBatu

CHUCTeMHe ysIBJIeHHS NP0 3a3Ha4eHy KOHCeHCya/IbHY NPOLeAYpY,
cdepy ii 3acTocyBaHHs i B3aEMO/1i10 3 piI3HUMU BU/IaMU OPUJUYHOI
MPaKTUKH, a TAKOK BUSHAYUTHU Miclie Mejiallii B cucTeMi cnoco6iB
aJIbTEePHAaTUBHOTO BUPillleHHs CnopiB’.

! Mepiaris y nmpodeciliniii AisibHOCTI IopucTa : MiAPYYHUK / aBT. KOJIL.:
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OnHUM i3 HaAWOGiABII MOMKMPEHUX KpUTepiiB kaacudikaiii
€ KaTeropis cnopis, o040 AKUX NPOBOAUTHCA Meaianida. Ha
niZcTaBi HbOro MOXKHA BUOKPEMUTU MeJialli0o B KOPIIOPAaTUBHUX
Cropax, CiMelHy Me/jialiito, Me/iiallito B TPYA,0BUX CIOPax, MeJialito
y 3eMeJIbHUX CcllopaX, MeJialilo B crnopax, L0 BUHUKAIOTH i3
IMBiJIbHUX NMpaBOBiHOCKUH, MeJiali0o B cropax i3 cyb’ekToMm
BJIaJHUX TOBHOBa)KeHb, BilTHOBHY Mejialito abo Mmepianiio y
KpUMiHa/IbHOMY IPOBA/KEHHI (3aCTOCOBYETHCS /151 BPETY/IOBAaHHS
KOHQJIIKTIB MiXK NOTepNiJiUM i Nifj03p1oBaHUM, 06BUHYBAYEHUM Y
Me)KaX KpMMiHa/JIbHOTO NPOBA/)KEHHH ).

Axmo cnoyaTky Megfiania posrigpasnacd K aBTOHOMHUH
CHoci6 aJpTepHaTUBHOTO BPEryJIOBaHHSA CHOpiB, TO i3 yacoMm
epeKTUBHICTH Ii€l mponeaypu 3yMoBuUJIa iHTerpaniw megianii
AK TeXHOoJIorii B Aig/IbHICTh pi3HOMaHITHUX OpraHis, 110
3/[IINCHIOIOTh MPaB0O3aCTOCOBHY JiAJbHICTB. BifmoBigHO A0 BbOrO
BUOKPEMJIIOIOTD:

1. IlpuBaTHy (30BHIilIHIO) Mejialilo, 1110 € CaMOCTIHHUM
aJIbTEPHATUBHUM CIIOCOOOM ypery/itoBaHHSI IPaBOBUX CIOPIB Ta
PO3IJISIIAETHCSA SIK OKpeMUU BUJ, MpodeciiHOl AisiIbHOCTI;

2. IHTerpoBaHy Mejianilmo, ska Hi6U «BOyJOBaHa» B
JisIJIBHICTb KOMIIETEHTHUX OPraHiB, 30KpeMa, MeJliallilo y Cy1oBii un
HOTapiasbHIM chepax, Meaiallito B Mexkax AislJIbHOCTI iHIIMX OPraHiB.
[Ipy ubOMy BapTO 3a3HAYMTH, 1110 Meialisd MOXe iHTerpyBaTUCH B
JiSVIBHICTD BiZIIOBIZJHUX OpPraHiB ABOMA LLJIAXaMU: NO-IlepllIe, K
CaMOCTiMHa NpoueAypa, No-Apyre, IK TEXHOJIOTiS Bpery/JI0BaHHA
koHikTy. Hanpuksaan, y nepmomMy BUNAJKy Mepaianisa
IHKOpHopoBaHa B CY[JOBUH Mpoliec SK CaMOCTiHa NpoLeaypa,
1110 3/1iICHIOETHCS Crelia/IbHO YIIOBHOBA>KEHUMH 0C06aMU i MoxKe
6yTH 3aCcTOCOBaHa Ha Oy/ib-IKOMY eTali CyZJ0BOr0 MPOBa/»KEHHSI.
BojiHouac, xo4a 3aKOH i OKJaZla€ Ha Cy/A10 060B 130K COPUSTH

T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.
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CTOpPOHaM y BUpillleHHi cmopy, BiH He 3a60pOHSE caMOMy CYAi
BUKOPUCTOBYBATH MEBHI MeJialilHi TEXHIKM Ta HaBUYKHU MiJ 4ac
CYZI0BOTO po3risay’.

3ajie’kHO BijJ, cmoco06y B3aeMojii npoueAypu Mejianii came
i3 CyA0BHMM NPOBAJAXKEHHAM, BUOKPEMJIIOBATH:

1. Ilo3acyaoBy MeAialito, TO6TO NPUBATHY Me/liallilo B CIIOPi,
110 He MepeJJaHUui Ha Po3IJis/] CYyAy, AKa € CAMOCTIHHUM CIIOCO60M
aJIbTePHAaTUBHOTIO BUPILlIeHHA CIIOPIB, iCHYE MTapaJiesIbHO i3 CyJ0BUM
MPOBA/>KEHHSM Ta NPOBOJUTHCS He3aJeXHHMHU NMPUBATHUMU
MeJiaTopaMmu;

2. TlpucypoBy Mejianito, To6To Me/liallito, sKa MPOBOJUTHCSA
Hi6W mpu CyJi, € iIHTerpoOBaHO B Cy/J0Be MNPOBAJKEHHH,
BUKOPUCTOBYETHCA [Ji1 BUPIIIEHHS CNOPIB, 1110, K MPaBUJIO, yXKe
CTaJIu peIMETOM CYZ0BOTO PO3IJIsAAY, 32 3roJI00 CTOPiH abo 3a
[IPU3HAYE€HHAM YU peKOMEeHJali€ro Cyal.

[lle onHUM KpUTEpIiEM AJiI BUOKpPEMJIEHHS BU/JIB Mejiallii,
iHTerpoBaHoOi B Cy/loBe NPOBA/>K€HH$, MOXXHAa HAa3BaTU CTAaLII0
CYAO0BOro NPOBAa»KEHHsI, Ha AKiil NPOBOAMTLCA L NpoLeAypa.
3 orJigly Ha 1ie, MOKHA BUOKPEMUTH:

1. JocyaoBy Mejianil, sika NpOBOAUTHCSA A0 3BEpPHEHHS
Jl0 CyAy Ta MOXe 6YyTH 06OB’SI3KOBHUM JIOCYJIOBUM IMOPSAJIKOM
yperyJrBaHHS CIOPY, HEBUKOPUCTAHHS IKOT'0 YHEMOXKJIUBJIIOE
MopyuleHHs NPOBa/PKEHHS B CY/i;

2. Megiauiro B cyai mepuioi iHCTaHILii, TKa MOXXe IPOBOJAUTUCA
MiJT 9ac miAIr0TOBYOr0 MPOBA/PKeHHS ab0 pO3IJIsAAY CIpPaBH MO CyTi
Jl0 YXBaJIeHHS pillleHHd CYAY;

3. Megaianio B cyJax BUIMX iHCTaHIid HPHU neperyidani
CYyAO0BOrO pillleHHd B aneJANilHIN Y4 KacalinHii iHCTaHL(l;

! Megianis y npodeciiiHiii AissibHOCTI pUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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4. Mepianio y BAKOHAaBYOMY MPOBa/KeHHi, 60 MOCTCYA0BY
Mezaianilo, 1o NpoBOAUTBHCA MNiA 4yac Ao6GpoBisbHOro abo
NPUMYCOBOI'0 BUKOHAHHA CYZ,0BOr0 pillleHHS.

HacTynHuM KpuTepieM /15 po3pisHeHHS BU/IIB Meialil MOKHa
BBaKaTH CTYMiHb ii 060B’I3KOBOCTI, BiINOBi/IHO /10 Y40T0 MOXKHA
BUOKPEMUTH:

1. /106poBiibHY (He0GOB A3KOBY) Meianii’;

2. O60B’A3KOBY MejAjalilo.

Jo6poBinbHa Mejiania. Y 6inbmocTti kpalH Mejianis
nepejbayeHa sK J0OPOBIIbHUM a/lbTepHAaTUBHUU MeTO[]
BUpillleHHS KOHQJIIKTIB (CIOPiB), BUKOPUCTAHHSA SIKOTO 3aJIEXKUTh
BUKJIFOYHO BiJl BOJIi CTOpiH ciopy (KOHQJIIKTY). Y TaKUX BUNIA/IKAX
CyAzs abo iHLIa yMmoBHOBa)KeHa 0cob6a MOXe 3alpONOHYBAaTH
abo peKOMeH/AyBaTH CTOPOHAM 3BEePHYTHCA A0 MeJiaTopa, ajue
OCTaTOYHe pillIeHHs PO 3aCTOCYBAHHS IPOLIeYPHU 3a/IMIIAETHCA 3a
CTOPOHAMHM.

060B’s13K0Ba MeAialifa. 3a cBoiM 3MicTOM IleH BUA, Meaianil
noJsisirae B 060B’sA3KOBOMY 06MiHi iHQopMalie cTopiH 3
MeJ[iaTOpOM, METOI0 AKOT0 € OL[iHKa MOXJIUBOCTI BUKOPUCTAHHA
MeJjialil fIK aJbTePHAaTUBHOI0 CNOCOOY BUPIiLIeHHS KOHQJIKTY
(copy), micJsist 4Oro CTOPOHU MOXYTb 06paTH ab0 YKJIACTH MpPO
ydqacTb y Mejianii, abo BifMoBuTHCS Bif Heil. Toxk, mpaBo cTopiH
KOHQJIIKTY BiIMOBUTHCS Bij Mezianil 3a/IUIIAETHCA a6COIOTHUM
y 6y/ib-IKOMY BUIIA/IKY.

1 10GPOBIJIBHICTB € 0JJHUM i3 OCHOBHUX IPUHIUITIB MeAianii. [IpoTe mpuH-
UM 106POBINIbHOCTI Hapa3i 3a3HaB eBOJIIOIIHHOrO TiyMayeHHs Mi/i BIJIMBOM
3araJIbHOCBITOBUX TeHJeHLiH iHTerpauii Mefianii y cyoBe npoBajKeHHs.
[ Hapasi 3aKOHO/JaBCTBO Jlep’KaB MOXKe Nepe/i0ayaTy 060B’I3KOBE 3aCTOCYBaHHS
Megianil nepeJ 3BepHEHHAM [0 CYAY, @ TOMY aKL|eHT y TIyMadeHHI IPUHIUITY
Jl0OpOBiNIBLHOCTI Ma€ 6yTH 3MillleHUI Ha JO0OGPOBIIbHICTE BUXO/Y 3 MPOLENY-
pu Megianii. [leranbHime auB.: Meaianisa y npodeciiiHill fisbHOCTI I0pUCTa :
niipy4yHuK / aBT. koJ.: T. Binuk, P. TaBpusiok, 1. Topoaucbkuii Ta iH.; 3a pea.
H. KpectoBchkoi, JI. Pomanagze. Ogeca : Exosoris, 2019. 456 c.
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3aJIe’KHO Big migcTraBu HaJaHHA Mejianii 060B’A3KOBOro 14

XapaKTepy, MO>KHa BUOKPEMHUTH:
- MeJianito K 060B’I3KOBY J0CYI0BY MPOLEAYPY, BUSHAYEHY
3aKOHOM;
- 0060B’sI3K0OBY MeJliallito 3a IpU3HAYEHHSAM CYALI.

Megaianisa Ak 060B’siI3Kk0Ba JA0CyAoOBa mpoueaypa. 3a (3

3aKOHOJZIABCTBOM OKpeMHUX KpaiH Mefianilo po3radhalThb
K O00OB’I3KOBUH [JOCYJOBUW MNOPSALOK BUPIlIeHHS CHODY,
HEBUKOPUCTAHHS KOTO YHEMOXJIMBJIIOE BIIKPUTTA IPOBa/PKEHHA
B cnpasgi. [lepioio iep>kaBol0 B €BpPONENCbKOMY perioHi, ska
3aKOHOJZAaBYO 3aKpilmuja cXoxke NOJIOXKeHHHd, cTaja lranid.
Tam Megianis BUCTynae 060B’I3KOBUM JOCYZAOBUM MOPSAKOM,
30KpeMa, y CHopax, 10 CTOCYKTbCAd MaWHOBHUX IIpaB, NpaB
CHiBBJIACHUKIB KOHJOMiHiyMy, ciopax 1010 MeUYHOI He16a/10CTi
TOILO.

0GoB’'sA3K0Ba Mejianisa 3a NpU3HAYEHHAM CyAAil. Y fesdKkux
Jlep’kaBax 3acTOCyBaHHsI Mejiallii BUSHAETbCSA 000B I3KOBUM Y
BUIIa/IKY, K10 Cy/ /I CKEPOBYE CTOPOHHU Ha Meziiallito. Hanpuknaag, y
wrtaTi [liBHivHa Kapousiina y CILIA cynng Moxe HallpaBJIATU CTOPOHY
Ha MeJjiallito caMoCTiliHO. ¥ 11bOoMy BHUJi Mejiallii BUpimaabHe
3HA4YeHHs1 Ma€ 3/1aTHICTb/BMiHHA CyAAl AiarHOCTyBaTU KOHQJIKT
(cmip) Ha MeiabebHICTB. OKpiM TOTO, JlesiKi JlepKaBU 3aCTOCOBYIOTh
i/XiJ1, KOJTM Meiiallisi MpU3HAYa€EThCS IK 000B’'sI3KOBA 32 PillleHHAM
CyZly, He3BaXKal04yM Ha 3amepevyeHHs iHIIO0I CTOPOHH, AKILO X04a 6
O/ZlHa 3i CTOpIH 3BepHyJacHd [0 CYAY 3 BiANOBIJHUM IPOXaHHAM
(Aurnis ta Yeansc, Kanazga)®.

OxpiM 3a3HaYeHUX KPUTEPIiB, MOXKHA TaKO0>K 3alpONOHYBaTH
U iHmi kputepii knacudikanii Mmeaianii. Tak, BHOKpeMJIHOWOTbCA
3a KpUTepieEM OIUIATHOCTI MOC/Jyr MmejiaTtopa: omJjiaTHa Ta

! Megianis y npodeciiiHiil AissbHOCTI OpUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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6e3omyaTHA MeJjiallis; a 3a Cy6’eKTOM, W0 iHiLilwe mponec:
MeJialig, iHilliloBaHa CTOpOHAMM, Ta MeJliallif, iHilikoBaHa iIHIIUMHA
ocob6aMu.

3anuTaHHA ANA CAaMOKOHTPONI

=

JlaiiTe BU3HAYEHHS MOHATTIO «MeJiaList»?

flke BU3HAYeHH NIOHATTIO «MeJialif» HaBeJeHe y 3akoHi Ykpainu «IIpo
MeJianio»?

PoskpuiiTe, y YoMy noJisirae 3MicT Meiaii.

Ha3sBiTh xapaKkTepHi 03HaKu MeaiaLil.

HasBiTh nepeBaru Megialil Ik a/IbTepHAaTUBU CYLOBOMY IIPOLIECY.

Y YoMy noJsiArae BifMiHHICTb MeAialil BiJf neperoBopis?

Axi knacuikanii megianii Bam Bigomi?

N

No Uk w
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2.3. MixXHapogHi cTaHAapTy Ta iHO3eMHNI AOCBIA
3AiICHEHHA MefiaLii CTOCOBHO KpUMiHaNbHNX
npaBonopyLieHb

CboropHi Meiiallid € y»Ke MOIHMPEHUM MEXaHI3MOM Y IPABOBUX
cucteMax 6araTbox KpaiH. KoxkHa Jiep:kaBa Ma€ BJlacHe NpaBOBe
peryJyitoBaHHs Npoueayp Mejianil Ta migxo4u A0 pO3yMiHHSA 1
3aCTOCYBaHHA LIMX iIHCTPYMEHTIB Ha npakTuli. OJHaK BaXKJIUBICTb
Mepianil TakoX CIOHYKaJa /[0 PO3BUTKY MIXXHAapoJLHOTO
cniBpo6iTHUIITBA Y 11iK cdepi. B pesyabraTi Takoi cniBnpaiii 6ys10
po3p06JieHO HU3KY JJOKYMEHTIB, 1110 BCTAHOBJOIOTh MiXKHApO/HI
CTaHJApTU NPOBeJleHHd [poLecy Meaianil.

Buie o3HadyeHi Mi>KHAapOAHI CTaHZAPTHA MOKHA MOAIJIUTH HA
J1Ba OCHOBHI BHU/J|Y 3aJIEKHO BiJ| JpKepeJia X 3aKpilJieHHA:

1. IMnepaTuBHi: Ti, [0 3aKpinyeHi y Mi>kHapoJHO-TPaBOBUX
aKTax, ki HocATb 000B’I3KOBUU XapaKTep AJs JepKaB, 110
NpUEHAINCA 10 HUX;

2. JUCcNO3UTHUBHI: Ti, M0 3akpinjeHi y MikHapoJHHUX
JIOKyMeHTaX, fKi MaloTh XapaKTep TaK 3BaHOT0 «M’'IKOT'O
npaBa» (aHrm. soft law), BogHOYac He MalOTh 060B’I3KOBOI
IOpUAUYHOI CHJIN i 3aCTOCYBaHHA SIKUX 3aJIEXKUTD BiJi po3cysny
Ta BOJIi Cy0O’'€KTIB MPaBOBiIHOCHH.

AGcositoTHa 6iNbMIICTL JOKYMEHTIB, sIKi BHU3HAYalOTh
Mi>KHapOJHI CTaHZAPTHU MeAialii, € AUCIIO3UTUBHOK. bibIIICTS i3
HUX 3aKpilJieHa B pillleHHSIX OPraHiB Ta opraHisaliii, Ki HajaexaTb
no cuctemu Opranizanii 06’egHanux Hanit (OOH). ly»ke yacto Taki
CTaHZapTU Ta IPUHL UM 3aKPINJIIOIOTHCS B OKPEMHUX MOJIOKEHHSX
JIOKYMEHTIB, IKi IPUCBSAYEHI IIUPIIMM IMTAaHHAM 3aXUCTy IpaB Ta
CBOOO/ JIIOJMHH, B TOMY YMCJi OKPEMUX FPYI HaceJIeHHS i TepMiH
«MeJjianisi» B 6araTbox BUIMaJiKaX y HUX IPSIMO He BUKOPUCTOBYEThCS,
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Po3gin 2 « OcobnuBocTi 3piiicHeHHA NeperoBopiB Ta MediaLii y KpUMiHanbHUX NPOBaZXeHHAX

HATOMICTb, 3aCTOCOBYETHCS TEPMiHOJIOTIS «ITOCEpeHUITBO» Ta iH.%.

OfHUM i3 HaWOiNbII 3HAYYLUX AOKYMEHTIB /Jisi PO3BUTKY
CTaH/AAPTIB Mpoleypy MeAiallii, ikui 6ysno npuiHATO Ha piBHi OOH,
€ MiHiMaibHI cTaHAapTHI npaBuaa OpraHizanii 06’eaHaHUX
Hauiii, mo cTtocywTbhCcsA 3JiliCHEHHA NpaBOCYAAA ILOAO
HenoBHOJIITHIX («[lekiHCBbKI MpaBuWa»), npuitHATI Pe3ostoniero
Ne 40/22 Tl'enepanbHoi Acamb6siei OOH 29 nucronaza 1985 poky.
Xoya TepMiH «Mefialisi» 6e3M0cepelHbO He 3ralyEThCs B IIUX
NpaBUJIax, BOHU MiCTATb peKOMeH/allii 11[0/10 HU3KU NPOoLeAyp, AKi
MalOTh 3aCTOCOBYBATHCS LI0/I0 HETIOBHOJIITHIX, SIKi € Me/lialliiHUMHU
3a CBOIM XapaKTepoM: BiiMoBa Bij odiniliHOro po3misaay cnpaBu
YyNOBHOBAXX€HUM NPAaBOOXOPOHHUM OpPraHoM, i3 THUM, 106
0OMeXUTH HeraTUBHI HAC/IIKU TPOLelyPH 3/1iCHEHHS IPaBOCY/AA
1010 HEMOBHOJIITHIX (HAaNpHUKJ/IaJ, TaBPO CYAUMOCTI i BUPOKY)
(m. 11.1); HagileHHS TPOKYypaTypH Ta iHUIKMX OPraHiB, 1110 BeAyTh
KpPUMiHaJIbHI CIIpaBU HEIMOBHOJIITHIX, MIOBHOBAXXEHHAMHU L[0J,0
MPUUHSATTS pillleHb 6e3 MpoBeieHHs 0Dil[iHHOTr0 C/IyXaHHS ClIPaBU
(n.11.2); HafjaHHS1 yHOBHOBAYKEHUM OpraHaM LIMPOKOr0 KOMILJIEKCY
3axo/iB BIJIMBY (HallpUKJiaJ, pilleHHs IPO: BCTAaHOBJIEHHS OIiKH,
HaCTaBHULTBA i HaJIALy; Npobalito; po6oTy Ha 6J1aro rpoMasy;
¢diHaHCOBI MoKapaHHs, KOMIEHCAllil0 i PeCTUTYIil0; y4acTb B
rpymnoBiH ncuxorepanii Ta iH.) (m. 18.1)%

Jekapania OCHOBHMX NPUHLUIIB IPAaBOCYA LA AJI 2KePTB
3JI0YUHIB Ta 3JI0BXKUBAHHA BJIAJ010, NpuiiHaATa Pesostoniero
lenepanbHoi Acam6iei OOH Ne 34 (40) Bix 29 auctonaza 1985
POKY, TaKOX mnepejbadae rapaHTii 3acToCyBaHHA MeJialliiHUX

! Megianis y npodeciiiHiil AignpHOCTI IopHCcTa : MAPYYHUK / aBT. KOJL:
T. Binuk, P. F'aBpuiok, . Topogucbkuii Ta iH.; 3a pea. H. KpectoBcbkoi, JI. Poma-
Hazgze. Opeca : Ekosioria, 2019. 456 c.

2 MiniMasbHi cranzapTHi npaBua OOH, 1110 cTocy0ThCs 3/1iiCHEHHST TPaBO-
Cy[A4 11010 HemoBHOJITHIX («[lekiHChbKI MpaBUJIa»): NpUUHATI Ha 96 MJIeHapHO-
My 3aciganHi OOH 1985 p. URL : https://zakon.rada.gov.ua/laws/show/995_211.
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

Npoueayp W00 KEPTB TaKUX 3JIOUUHIB: «Y TUX BUNAJAKaX, KOJIU
e HeoOXiZHO, CJiJy BUKOPUCTOBYBATH HeodililiHi MexaHi3Mu
BpeTryJ/Il0BaHHS CyllepevyoK, BKJI0Yaluy NoCeEPeJHUIITBO, apbiTpax i
Cy/iM 3araJibHOro npaBa abo MiclieBy NPaKTHUKY, 3 TUM, 100 CIPUATH
NPHMHUPEHHIO i Ha/IaHHIO BiAIIKOAyBaHHS XXepTBam» (cT. 7).

Y Mexxax MixkHapoiHOTO criBpo6iTHULTBA B X041 KoHrpecis OOH
i3 3amo6iraHHs 3JIOYMHHOCTI i KPpUMiHAJIbHOTO IPaBOCYAJIs 6YJI0
pO3p06JIeHO HU3KY MIXKHApPOJAHUX JIOKYMEHTIB, 1110 BU3HAYAIOTh
CTaHJIapTH Meiallii. 30cepeAMMOCs Ha THX, SIKi MaIi HAUOIIbIIN A
BIJIMB Ha PO3BUTOK MIXKHAPOAHUX CTAaHAAPTIB Meialii y cdepi
KPUMiHaJIbHOI'O CYJOYMHCTBA.

Takow ctasa, HanpukJaaj, KapakacbKa aekyapanis Bij
15 rpyausa 1980 poky. Y Hiil MiCTHBCS 3aKJIMK [0 TOCTIMHOTO MOIIYKY
HOBUX HiAX0AIB i po3p06JieHHs 6iJbIll JOCKOHAJINX METO/IB «B raJiysi
nornepe/KeHHs 3JI0UMHHOCTI i IOBO/XKEHHS 3 MPAaBOMOPYLIHUKAMU»
(m. 7). OkpeMo HaroJIollyBaJoCsl Ha 3HAaUYEeHHi cCiMeHHUX, OCBITHIX
Ta TPYAO0BUX YMHHUKIB, sIKi MalOTh BPaX0BYBaTHUCs MPU po3pobIi
BiJIMOBIIHUX MpOTpaM Ta MoJiTHK (1. 8)2

[HIIMM BaXXJIMBUM AOKYMEHTOM I0J0 CTaHJAApTiB Meaianii,
SKUU TPOJOBXKHUB MiXKHapoJAHe CHiBPOOITHUITBO B MeXXax
BUulle3rafanux KoHrpeciB, ctasa BaHrkKoKcbKa JeKJjapanis
«B3aemogis i BignoBigHI 3axoaM: cTpaTeriyHi cow3u B raaysi
nomnepeaXeHHA 3JI0YMHHOCTI Ta KPUMIHAJILHOT'O NPABOCYA AS»
Big 25 kBiTHaA 2005 poky. Y n. 32 niei Jekaapatii Bu3HaBasacs
BaXKJIUBICTh MOJAJbIIOTO0 PO3BUTKY BiJHOBHOTO MPaBOCYA S, 3
METOI YHUKHEHHS «MOXKJIMBUX HETaTUBHUX HAC/I/IKiB THOPEMHOTO

! Jlekapaniist OCHOBHMX HPHHIUIIIB TPaBOCYAAs JIJIS1 )KEPTB 3JI04YMHIB i 3/10B-
»KMBaHb Byazow: npuiiHaTa OOH 29 nucronaga 1985 p. URL : http://zakon.
rada.gov.ua/ cgi-bin/laws/main.cgi?nreg=995_114

2 Kapakacbka JekJjapaljis: npuiinsaTa leHepasbHowo Acam6ueeto OOH
15 rpyaHs 1980 p. Pesostonis 35/171. URL : https://zakon.rada.gov.ua/laws/
show/995_964 (/laTa 3BepHenHs: 02.05.2019).
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yB’SI3HEHHS» Ta 3HM)KeHHs] HaBaHTaXKeHHS KPUMiHAJIbHUX Cy/IiB .
3HauyHa po60Ta 1110/10 HAaNpaIlOBaHHS CTaHJAAPTIB Meialii Ha
YHiBepCcaJIbHOMY PiBHI B€JIETbCS 1 Yy paMKax OpPraHiB Ta opraHisanin
cuctemu OOH. Tak, ExoHoMiuHa Ta ConiasibHa Paga OOH (EKOCOP)
y CBOIM JiAJIBHOCTI NPUMHANA KiJIbKA JJOKYMEHTIB, AKi MiCTATb
BiIMOBi/IHI MO/IOXKEHHS. 30KpeMa, TaKUMHU € pe3oJolii EKOCOP?:
1. Po3po6sieHHa Ta 3AiliCHEHHS 3ax0/[iB MMocepeJHUIITBA i
BiIHOBHOT0 NPABOCY/ /s B rajly3i KpUMiHa/IbHOT'0 TPABOCYAAs
Ne 1999/26 Bix 28 nunuHsa 1999 poky;
2. OCHOBHI NPUHUUIU 3aCTOCYBaHHS NMPOTrpaM BiJHOBHOTO
NpaBoCyAJs B MUTAHHAX KPUMiHAJbHOTO NpPaBOCYAAs
Ne 2000/14 Big 27 munusa 2000 poky;
3. OCHOBHI NPUHLUUNOHU 3aCTOCYBaHHSA MpOrpaM BiJHOBHOTO
NpaBOCyAAs B NUTAHHAX KPUMIHAJbHOTO NPaBOCYAAs
Ne 2002/12 Big 24 nunusa 2002 poky.
Yci Tpu pe3ostonii 6ys1d nocailoBHUM HamnparijoBaHHsaM EKOCOP
y [bOMY HalpsiMKY, a ocTaHHs i3 HUX - N 2002/12 ctasia 1oriyHUM
MPO/IOBKEHHSAM i IMiZICYMKOM ToIepe/IHiX IBOX. 30KpeMa, ¥ Hilt 6yJ10
KOHCTATOBaHO, 1110: «[IporpaMu BiTHOBHOTO MPaBOCYAJsI MOXKYThb
O6yTH 3aCTOCOBaHI Ha Oy/ib-IKOMY €Talli Mpolecy KpUMiHaJbHOTO
NpaBoOCyA s, BiANOBIJHO [0 HALliOHAJIbHOIO 3aKOHOZABCTBAY,
O/ZIHAK 32 YMOBH, fIKIIO: € AOCTATHbLO /J0Ka3iB /Jisl 3BUHYBaueHHS
MPaBOIOPYIIHUKA i KOJIH € I06POBi/IbHA 3r0/1a 3 GOKY SIK IOTEPIILJIOTro,
Tak i nmpaBomopymHuka» (nm. 6-7). Takox 6ys0 3akpinjeHo
CTAHAAPTHU 10J0 3abe3neyeHHs NMpe3yMilii HEBUHYBATOCTI,

! B3aeMogisi Ta 3axX0/j11 y BiINOBi/b: cTpaTeriyHi coro3u B cdepi monepepxeH-
HA 3JIOYMHHOCTI | KpMMiHa/IbHOTO NIpaBoCcyAAd: banrkokcbKa fgeksaapanisa OOH
Bij 25 kBiTHA 2005 p. URL : http://www.un.org/russian/events/11thcongress/
bangkok_decl.pdf.

2 Megiauis y npodeciiiHiil AissbHOCTI OpUCTaA : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.
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MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

piBHOCTI Ta 6e3neKH CTOPiH Me/iallilHOTO MPOBA/KEHHS Ta iH.
Oco6JsiMBa yBara Tako NPUAIIAETbCA NUTAaHHAM 3ab6e3Me4eHHs
Ta PO3BUTKY NpOrpaM BiZJHOBHOTO NpaBOCYAJAs Ta HeOOXiJHUM
3axo/iaM 3 60Ky Aep:kaBH (mm. 8-10, Posainu I11-1V).

TpaguuinHUM NigxiJl y KpUMiHaJIbHOMY Ta KPUMiHAJIBbHOMY (43

npollecyajbHOMY IpaBi 3aBX/AM MaB y CBOiH OCHOBI Ny6J/IiYHUN
XapakTep, 3Ti/JHO 3 IKMM KpUMiHaJ/IbHe Nepec/iilyBaHHs 3a3BU4al
BiZi0OyBa€eTbCA He3asIeXKHO BiJy 6a>KaHHS NOTEPIIIOro NPUTATHYTH
KpPHUMIiHaAJIBHOTO NIPaBONOPYIIHMKA J10 BiZiIOBIa/IbHOCTI. B ocTaHHI
POKHU Bifi0ys1acs CyTTEBA 3MiHA M€l mapaJUrMHy, SKa MiJKpecaunaa
aKTUBHY pOJIb NOTEPIIJIOro y KpUMiHaJbHOMY NpPOBaJKEHHI.
BakJiMBUM acnieKToM Mefiallil K aJbTepHAaTUBU TpaJUILliHHOMY
KpPHUMiHaJIbHOMY NPOBa/KEeHHIO € 3aMiHa aKLeHTY 3 IOKapaHHA
NPaBONOPYIWIHUKA Ha BiJAHOBJEHHs CYyCHNiJIbHUX BiJHOCHUH,
NOpPYILIeHNX KPUMIiHAJIbHUM IIPAaBONOPYIIEHHAM.

MixkHapo iHi cTaHAApPTHU MeJiallii, AKi € 6araToCTOpOHHIMH 3a
CBOIM XapaKTepoM, ICHYIOTb Ha YHiBepCaJIbHOMY Ta perioHaJIbHOMY
piBHAX. BuiaeThbcd 3a foniibHe PO3IJIAHYTH CaMe Ti CTaHZapTHU
Mejianii, Aki 6ysd po3pobJieHi B XOJi MiXJepKaBHOTO
CHiBPOGITHUITBA B pAMKaX EBPONENChKUX 00'€JHAHb?.

Hacammnepes BapTo BiI3HA4YUTH, 1110 pOo3p0OKaA BiIMOBigHUX
CTaHJapTiB €EBPONENCHKUMU [JlepKaBaMU NepeayciM BeAeTbCsd
nepeBa)kHO B paMmkax Pagu EBponu (PE) Ta EBponelicbkoro Cowosy
(€C) i 9K y BUNAAKY THUX MI>KHAPOIHUX CTAH/APTIB, SKi po3po6JieHi
B Mexxax OOH, BoHH, B 0CHOBIi CBOIN € IMCIIO3UTHBHHUMHU.

! Guidelines for the Prevention of Crime: ECOSOC Resolution 2002/13. URL:
https://www.unodc.org/documents/justice-and-prison-reform/ crimepreven-
tion/ resolution_2002-13.pdf

2 Mepiauis y npodeciiiHiil JissibHOCTI IOpUCTaA : TiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpuiok, I. lopoaucbkuii Ta iH. ; 3a pea. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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KpuTH4iHO BaXKJIMBOIO Yy MeIialliiHOMY KOHTEKCTi € EBponelicbKa
KOHBEHILid NMpo 3aXUCT NpaB JIIOJUHHU | OCHOBONOJIOKHUX
CBO0O0J, 30KpeMa CT. 6, 1Ka 3aXMIa€ NPaBo Ha CpaBeJJUBUM CYA,.
Xo4ya B MOJIOKEHHSX Li€l CTATTI NPSAMO He UJEeThbCS PO rapaHTil
3aCTOCYBaHHA Ipouesyp MeJialil Y4 nocepeJHUNTB], y il MyHKTI
Jpyromy, iKMi CTOCY€ETbCSI IpaB 06BUHYBAaYe€HHWX, BUSHAYAETHCS,
mo: «KokHUHA 0O6BHHYBauyeHUW y BUMHEHHI KPUMiHaJIbHOIO
NpaBoONOpYIIeHHs Ma€ LjoHAaUMeH1Ie TakKi mpasa...»’.

A BUJHO i3 KOHTEKCTY LbOT0 MOJIOXKEHHS, BOHO MOKJIMKaHe
BCTAaHOBUTH MiHiIMaJIbHi TapaHTii /i1 06BUHYyBaYyeHUX, aje el
nepeJiiKk He € BUYEPIIHUM, L0 LO3BOJISIE CTBEPPKYBATH, 1110 IPaBO
Ha CIIpaBeAJIMBUM Cy/, B pO3YMiHHI KOHBEHIIil, OXOTJIIOE i MPaBO Ha
3acToCyBaHHsA MeAialiiHux npouenyp. [lonpu Te, mo npeameToM
6iMbIOCTI UX JOKYMEHTIB € Gi/iblll 3arajibHi MUTAaHHS | BOHU
MICTATH JiMIIe OKpeMi IOJIOXKEeHHS, AKI CTOCYyHThCcA Mejianii,
BOHU MAIOTh BaXXJ/IMBe 3HAaYeHHA [Jid yTBepKeHHd Meaiauil Ak
epeKTUBHOrO iHCTPYMEHTY BperyJItoBaHHS CIOPiBZ.

AK1110 rOBOPUTH PO Ti JIOKYMEHTH, IKi BU3HAYAOTh CTaHAapTH
Mejialiii, o 6y MpUUHATI Nif erigoto PE, To Hacammnepes BapTo
Bi/I3HAYUTH HU3KY peKOMeHJaLil, NiAT0TOBAaHUX Ta BUJAHUX
KomiteTom MiHicTpiB Li€l opranizariil. Baxk/1MBUM € Te, 1110 Ha BiMiHYy
BiJl IOKyMeHTiB, po3po6JsieHux y pamkax OOH, ui Pekomenpganii
CTOCYIOThCS 6e31ocepeIHbO MUTAHb Ta FapaHTIk Meiaril.

OpHuM i3 K1I040BUX T0KYMeHTiB € Pekomenganis Ne R (99)19
KomiTeTy MiHiCTpiB AeprkaBaM-4/ieHaM PO MeAiaLilo B KpuMi-
Ha/IbHOMY npoueci Bij 15 BepecHs 1999 poKy, npucBsyeHa noce-
peIHUIITBY B KpUMiHa/IbHUX cipaBax. Pekomenzanis N2 R (99)19

! KoHBeHIisl TPO 3aXMCT MpaB JIIJAUHU i OCHOBOIIOJIOXKHHUX CBOGOJ Bif
4 nucronaza 1950 p. losoc Ykpainu. 2001. 10 ciuns, Ne 3.

2 Megiauis y npodeciiiHiil AissbHOCTI OpUCTaA : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.
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BpPaXOBYE iCHYBaHHsI HAWpisHOMaHITHIIMX GopM i mixoaiB 0 Mesi-
anii i BKa3ye, 110 «3aKOHOAABCTBO IOBUHHO CIIPUATH MPOBEAEHHIO
Mejialii» Ta «IocepeJHUIITBO B KPUMiHA/JIBHUX CIIpaBax Ma€ OyTH
JIOCTYITHOIO TIOC/TYTO0 Ha OY/1b-SIKiH CTafil 3AiCHEHHS TPaBOCYAAsI» .

Y PamkoBomy pimeHHi Pagu €EBponeiicbkoro Cow3y «IIpo
Micle XepTB 3JI0YMHIB Yy KPUMMiHAJIbHOMY CYAO4YHMHCTBIi»
Big 15 Gepe3ns 2001 poky? 3HayHa yBara npujijieHa Mepianii
B KpUMiHaJIbHOMY NpOBa/pKeHHI. Meaiania B KpUMiHaJlbHOMY
NpoBa/P)KEHHI BM3HAYA€EThCA K MpOILeC MOWYyKy o0 abo mif
Yyac KpUMiHaJbHOTO NpPOLeCy B3aEMONPUUHSATHOTO pillleHHH
MK MOTEPNIJIMM Ta NPABONOPYLIHUKOM 3a MOCEPESHHULTBOM
KOMIIETEHTHOI 0cO6HU — MeJjiaTopa.

Takox y /JOKyMeHTi nepei0aueHO: «KOXXHA JieprKaBa-4JjeH
€Bponericbkoro Corw3y: MOBUHHA JOKJaZaTH 3yCUJIA 3aJs
CIpPUSHHA 3aCTOCYBAaHHIO MeJialii B KpUMiHaJIbHUX CIIpaBax 100
KpUMiHaJIbHUX NPABONOPYIIEHD, IKi BOHA BBaXKaTHUMe SIK TaKi, 1110
Bi/INOBiIal0Th TAKUM 3aX0/jaM Ta Ma€ rapaHTyBaTU IPUUHSATTS Oy/ib-
AKO1 yroAy, 10 HaZIXOAUTHUME BiJi IOTEPHIJIOro Ta IPaBONOPYLIHUKA
3a MijICyMKaMHM 3aCTOCYBaHHA InpoleAypu Megiauii». Lum
PimieHHAM KpaiHu-4/eHU EBponercbkoro Coro3y go 22.03.2006
POKy 3060B’sI3aHi 6y/IM YXBaJIMTH 3aKOHH, sIKi 3a6e3nevyyBaiu 6
BIPOBa/PKEHHS MOCEpeJHUITBA B KpUMiHAJbHOMY MPOBa/PKEHHI Ta
NPURHATTA 10 PO3TIAAY Oy/ib-IKUX YO/ MiXK TPaBOMOPYLIHUKOM
Ta NOTEPHIJIUM 3a IOCEPEJHUIITBOM MeiiaTopa’.

! Pexomenganisg Ne R (99) 19 KowmiteTty MinicTpiB Pagu EBponu nepxa-
BaM-ujieHaM Pajy, fiki 3aljikaBJieH] B opraHisanii Mezianii y KpuMiHaJlbHUX
cnpaBax Paga €EBpony, Komitet MinictpiB Pagu €EBpony; Pekomenganii, MixkHa-
poAHUH JOKYMeHT Bif 15 BepecHs 1999 poky N2 R(99)19. URL : http://zakon2.
rada.gov.ua/laws/show/994_828

2 PamkoBe piweHHst Pagu €C Big 15 6epe3ns 2001 p. «IIpo Micue xxepTB
3JIOYUHIB Y KPUMiIHAJIBHOMY CYZJOYHMHCTBI».

3 ApaxkesisH P. ®. BupoBa/pKeHHsl iHCTUTYTY Me/iallil B KpuMiHa/IbHe mpolle-
CyasibHe 3aKOHOJaBCTBO YKpaiHU : JUC. ... KaH[. lopu/. Hayk : 12.00.09. Ipmius,
2019.324c.
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BumieHaBeseHi fokyMeHTH Pagu €Bponu € OCHOBHUMM ii
HamnpaioBaHHIMHU B chepi po3pobyieHHS CTaHAAPTIB Meialii.
[IpoTe 1ji cTaHAAPTH 3HAWILJIY CBOE BTIJIEHHA U Y TUX JJIOKyMEeHTax
PE, aki cTocyBasuced iHIIKMX NUTaHb, IPOTE MICTATH MOJIOXKEHHH
1010 CTaHAApTIB Meianii, 30kpeMa Taki Pekomenganii Komitety
MiHicTpiB Aep:kaBaM-usieHaM PE, sk’

1. Pexomenpanisa N2 R (85) 11 Big 28 yepBHa 1985 poky npo
CTAHOBHUIIE NMOTepHiJoro B cpepi KpUMiHa/JIBHOTO MpaBa i
nporecy;

Pexomengarnis N2 R (87) 18 Bix 17 BepecHs 1987 poky npo
CIpOILeHHS KpUMiHAJbHOI'O IPaBOCY4;
Pexomenpanisa N2 R (87) 20 Big 17 BepecHs 1987 poky
IpPO peaklil IpoMaZACbKOCTI Ha NpaBONOpPYIIeHHS
HENOBHOJITHIX;
4. Pexomenanis Ne R (87) 21 Big 17 BepecHss 1987 poky npo
NiATPUMKY [IOTEPIIIUX I PO NonepeKeHHs BiKTUMIi3allil;
5. Pexomenganiss Ne R (95) 12 Big 11 Bepecusi 1995 poky
CTOCOBHO YyHOpaBJIIHHA CUCTEMOK KpPHUMIHAJbHOTO
[IpaBOCYA LA Ta iH.

HopmMaTuBHi 3acagu Mejiallii MaloTh He TiJIbKK IPABOBY, ajie U
€TUYHY CKJIaJlOBY.

ETuyni 3acaau megianii pikcyroThcs y Kogekcax (mpaBusiax)
€THUKM MeJiaToPa, Ki CTBOPIOKTHCS, SIK [IPABUJIO, OpPraHi3alifimMu ta
cnibHOTaMu MefiiaTopiB. Kopekc eTHKY Me/iiaTopa ONPUIIOAHIOEThCS
JIJI51 TOT0, 10OY He TiJIbKYU Me/liaTOPU MOIVIM OPIEHTYBATUCS HA HHOT'O
y CBOIH po60Ti, ajie ¥ MOTeHiMHI KJIIEHTH MaJIy ySIBJIEHHS PO POJib
MeziiaTopa Ta KpuTepil AKocTi po6oTH MejiiaTopa W OTPUMYBaHUX
HUMHU nocayr. Jlo Kofekcy BK/I0YalOThCA BUMOTH 10 MeiaTopa K
ocobucTocTi Ta mpodecioHasa, BAMOTH JI0 HOTO AislJIbHOCTI.

N

w

! Megiauis y npodeciiiHiil AissbHOCTI OpUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.

e/0e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

[Mpukaaau npodeciiHUX eTUIHUX HOPMATUBIB:

e EBpONENCHKUU KOJEKC MOBEAIHKH /Il MeJliaTOpiB!, AKUI
6yJio po3p06JieHO iHILiaTUBHO TPYNO NPAKTUKYIOUYUX
MOCEpPEeIHUKIB 3a NiATPUMKHU EBponencbkoi KoMicil.

e Kosekc moBesiHKH JJis TpPeTiXx HeHUTpaJbHUX 0Ci6?,
po3po6aeHUN OGpUTAaHCbKUM lleHTpoM ePeKTUBHOTO
BUDIlLIeHHS CIIOPiB 1 y3ro/»keHU# 3 EBPONEeNChKUM KOJIEKCOM
MOBE/[iHKU /Il MeZiaTopiB.

CroroziHi YkpaiHa nepe6yBa€ Ha eTarni ¢opMyBaHHS BiTYU3HAHOI
TpaZAuLii MeJialil, ajie 3 yIeBHEHICTI0O MOKHA KOHCTATyBaTH, L0
HeOoOXiIHICTh 3aNpoBa/PKEHHS IHCTUTYTY MeJiallii y BITYU3HSIHY
CUCTeMy MpaBa NiITPUMYE IMUPOKe KoJio ¢paxiBiiB. Taka migTpuMKa
I'PYHTYETbCS, HAacaMIlepes, Ha IO3UTUBHUX pe3yJIbTaTax IPaKTUKHU
3aCTOCyBaHHS NOCepeJHULTBA y 6araTbox KpaiHax CBITY, AKi
cBifyaTh npo noro epekTUBHIicTh. [lo Toro Xk, Ie BiAmoBigae
3araJibHiy nmo3uuii YKpaiHu 1040 rapMoHi3alnii HallioHaJbHOTO
3aKOHO/aBCTBA i3 3aKOHOAABCTBOM EBponercbkoro Coro3y, amxe
npoieaypi Meianii npucBsiyeHa HU3Ka peKoMeHJallii i pineHb
Paau €Bponu®,

[HcTUTYT Mepiauii (s1k ¢opMa BiIHOBHOTO NPaBOCYA /) 3’ IBUBCS
Hanpukinui 70-x pokiB y Kanagi, Cnosyyenux lllTatax AMepruku Ta
Ha no4aTtky 80-x pokiB y EBpOIIi.

Tak, o/iHi€0 3 mepIIKX KpaiH, Ae 6yJia 3apoBa/PKeHa Me/iaris,
ctaau CHIA. Came TyT me Ha novyaTKy 70-x pokiB XX cToJiTTA
3’ABUJIMCA NpPOrpaMy NPUMHUPEHHS BUHHOrO i moTepmisoro,

1 €Bpomnelicbkui KoJiekc noBeiiHku MejiiaTopa (European Code of Conduct
for Mediators) Bix 02.06.2004 p. URL : https://decisionlab.com.ua/DLfiles/
European_Code_of_Conduct_for_Mediators_UA.pdf

2 Code of Conduct for Third Party Neutrals/ Centre for Effective Dispute
Resolution (CEDR), 2018 Edition. URL : https://www.cedr.com/about_us/
modeldocs/?id=4

3 Bbingaii A. B. YuacTb asgBokaTa B Megiariii : MoHorpacdis. Kuis : [IpaBoBa
€qHicTb : Anepra, 2017. 259 c.

e 80 e

a3



103

160

Po3gin 2 « OcobnuBocTi 3piiicHeHHA NeperoBopiB Ta MediaLii y KpUMiHanbHUX NPOBaZXeHHAX

110 € O/IHi€I0 3 HAWOINBII PO3MOBCIOMKEHHUX GOPM BiJHOBHOTO
npaBocyaad. Ha neit MmomeHnT y CUIA pnitoTh cOTHI mporpaM Mefianii
mijJ, pisHUMU Ha3BaMu. BapTo 3a3HayuTy, 1O y MepIli pPOKU Ha
Megianiro B CIIIA cnpssMoByBaJii MaTepiasiy M0 3JI0YMHAX HEBEJIUKOI
TSXKKOCTI, BUMHEHI HEITOBHOJIITHIMU 3JIOYMHISAMU, OJHAK OCTAaHHIM
YacoM Bce CHJIbHillle BUABJISE cebe iHIIa TeHJeHIis: Ha MeJiallito
HalpaBJsilOTh MaTepiaau Npo OiJbII TSAXKi 3JI0YUHU, IPU LIbOMY
BULIEBKa3aHi HOPMHU NOLIUPIOKTHCA K Ha HENOBHOJIITHIX, TaK i
Ha JIOPOCJIUX 3JI0UYMHILIBL.

3arasiom y CIIA pgie cneniajsibHa KOHUeENLid AJS CYAiB, AKa
oTpuMaJia Ha3By «CyJ 3 6araTbMa JBepuMa». BinmoBigHo 10
niei koHuenuii cyy CHIA po3rnsfaeTbcsd IK yCTAaHOBA, siKa HAJla€e
MOXJIUBICTh BHpPiLIEHHH CIOPiB LUIJIAXOM BiJKPUBAHHA Pi3HUX
«aBepei». 0coba, ika 3BEPTAETHCS J10 CYAY, CIIOYAaTKy BUKJIA/IA€ BCi
06CTaBUHU KOHCY/IbTAHTY CY/ly, IKUW TPOBOJIUTH I'PYHTOBHU M aHaJIi3
CIpaBU Ta peKOMeH/1ye Halb6inbIl CAYIIHUN BapiaHT BUpilIeHHS
cnopy («HactynHi ABepi»). [licasa 3anpoBajKeHHsI BUILe3Ta/laHol
KOHIleNLil B cyAax aJbTepHAaTUBHUU MiAXiJ BUpilleHHs CHOpiB
KpUMiHaJIbHO-PABOBOT0 XapaKTepy HaOyB LIUPOKOTO PO3ToJIOCy?.

[lepmoto 3 e€BpomelcbKUX KpaiH, sKa iHiniloBaja Taky
dbopMy BiHOBHOTO TNpaBocyAjns, cTaja Beaumka Bpurtanisd.
[IporpamMu BiffHOBHOrO npaBocyAzd B AHIJII Ta Yesbci noyaau
BIPOBa/PKyBaTHCs, nounHawdu 3 1980-1990 poxkiB XX cTousiTTs,
Ha piBHi opraHiB MiciieBoro caMmoBpsi/lyBaHHs B 06Xi/l HOpMAaTHUBHO-
MpaBOBOMY MOPSAKY pEryJ0BaHHS.

! Imenko 0. M. Mezianis B KpUMiHaJIbHOMY IpOLeCi: 3apy6iKHUE 10CBiA
Ta NepcrneKTUBU YKpaiHu. Haykosull 8icHUK Yi#20p0dcbK020 HAYIOHA/IbHO20
yHisepcumemy. 2016. C. 126-129. (Cepis : [IpaBo ; Bum. 39(2)).

2 CuMoHeHKO 3. B. Yrosia npo nprMUpeHHs CTOPiH B KpUMiHa/IbHOMY IPO-
Ba/DKeHHI K eJleMeHT BiZJHOBHOTO paBocyas. Haykosuli gicHuk MixcHapooHo20
eymaHimapHozo yHieepcumemy. 2014.Ne 7. C. 220-223. (Cep.: OpucnpyneHnuis).

$ 3emyiAHCBbKA B. B. 3anpoBapKkeHHs BiJHOBHUX MiAX0/iB: 3MiHa MOTIAAY
Ha KpUMiHaJibHe CyI09MHCTBO. [Ipaso Ykpainu. 2003. N2 10. C. 154-156.

e8] e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

CoorogHi y Besnukiil Bputanii 3anexHo Big ctafii kpumi- [

HaJIbHOT'O NPOBaJP)KeHHA BUOKPEMJIOIOThL CYLOBY MeJiauiro Ta
noJiinercbKy Mezianito. CyaoBa Mefialis 3aCTOCOBYETBCS BiJHOCHO
BCiX KaTeropi KpuMiHaJbHUX NPOBaKeHb. 3a/Jis BUPilIEeHHS
ABOX KJIIOYOBUX INUTaHb KPUMIiHaJbHOIO IepecifyBaHHA,
NUTaHb PO BUHYBATICTh Ta MOKapaHHs NepeabayeHo TPUBAJIUN
NPOMIXKOK 4acy, B Mexax IKOro BifjoyBaeTbcs 36ip iHpopmauii
NpO CKJIaJ, KPUMiHAJbHOTO MPaBONOpyLIeHHsl Ta iHpopMaliio,
siIKa XapaKTepHu3ye NpaBonopyuHUKa. [lepegbayeHo npaBo cayxo6
npobamniid BUCTYyNaTH y SKOCTI MeJiaToOpiB MiXk MOTepHiJiuM Ta
[IPaBONOPYIIHUKOM 33a/Ji1 MOTUBYBAaHHS OCTAaHHbOI'O BUYMHUTH
3axo/iu catucdakil. ko Meiais 3aKiHUyETHCA MiANUCAHHAM
BIZNIOBIAHUX yIroZ, TO CYA [ BPAaXOBY€E TaKy yroAy Npyu BUHECEHHI
BUPOKY, SIKa CJIT'YE OMIKIIY040I0 06CTaBUHOIO B KpUMIHAJIbHOMY
npoBaxkeHHi. Tox, iHTepecu CTOpPiH KpUMiHAJIbHOI'O NPOBA/PKEHHS
3a/10BOJIbHSAIOTBCS B MOBHOMY 06cs13i, moTepnisinii Mae peasibHe
[IpaBO y4yacTi y BUpPILIEHH]I NUTAaHHA PO Mipy MOKapaHHA Ta
[oJaJblly KpUMiHAJbHY BiJNOBiaJbHICTh NIPaBONOPYIIHUKA,
a OCTaHHIiN MoXe ojepaTH TOW po3Mip KoMIeHcalii, IKUHU
CaMOBIJIbHO BUSHAYMUTh, IK 000B’I3KOBY YMOBY yIOJ 1 3a Mi/ICYMKaMH1
npoleypyu Meaiartii’.

Ax npukaag nosineicbKoi Meialii MoxkHa HABECTH KPUMiHa/IbHE
npoLecyajbHe 3aKOHOAABCTBO Besinkoi bpuTanii, BifgnosigHo 10
MOJIOXKEHDb SIKOTO MUTAHHSA PO NOpYILIeHHs MeJialiiiHol cnpaBu
BiZiHeCeHO 10 KOMIIeTeHIlii creniaIbHUX CYK6 Meialii, 0 ckaamy
AKUX BXOJAATb NMpPEeACTAaBHUKM CJaykK06 mpobanii, rpoMajcbKUX
oprasisaniu Ta noJiuii, AKi Mo4eproBo NPOBOJAATH ePErOBOPH 3i

! BigHoBHe npaBocyas. Oco61MBOCTI BIPOBa/XKeHHS MpoLieAypy MeAianii:
€BPOINENChKUH I0CBiA : HAaBY. MOCIGHUK. / 3a pe. 0. M. Bo6poBa. Kuis : Ham vac,
2006. 164 c.; ApakessaH P. ®. BnposaxeHHs iHCTUTYTY MeJialil B KpUMiHa/IbHe
npoliecyasbHe 3aKOHOAABCTBO YKpAiHU : JUC. ... KaH/[. opuj. Hayk : 12.00.09.
Ipninb, 2019. 324 c.
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CTOPOHAMM KPUMIHa/IbHOT'O IPAaBONOPYILEeHHA 331 CIIOHYKaHHA
ix 10 KoMIpoMicy. ¥ pa3i focArHeHHA CTOPOHAMMU CHIJIBHOTO
B3aEMONPUMHATHOIO pilleHHA KpPUMIiHaJbHe NPOBA/)KEHHA He
MOPYUYETBCH, a NMOJILiA CTOCOBHO IPAaBONOPYIIHUKA BUHOCUTD
nomnepe;KeHHs .

Y HimewuuHi, ®PinIaHAjl nponeypa Mezialii persiaMeHTOBaHa
OKpeMHMU 3aKOHOJAaBYUMU aKTaMU y cdepi OBeHaJbHOI
I0CTULIT Ta iHILiIETbCA cyAAe0 abo NIPOKYPOPOM ¥ BU3HAETHCS
aJbTEPHATHUBOI TPAAULIKNHOMY KPUMiHaJbHOMY NPaBOCYyALIO.
KpuMiHa/ibHO-TIpaBOBI HOPMU PO MeAialilo MiX IOTEPHIJIMM Ta
MPaBONOPYIIHUKOM 3aKpilJieHi B KpUMiHaJIbHOMY POLeCyaJlbHOMY
kogekci besabrii, ®inaaugii Ta B KpuMiHaJIBbHOMY KOJleKCi
Himeuunnu?.

Tak, y 2005 poui y ®inaaHAil 6yB npuiiHATUNA 3aKoH «[Ipo
Me/iallil0 Y KpUMiHaJbHUX Ta OKPeMUX LIUBIJIbHUX CIIpaBax», AKUH
nepejbadyaB HajiexkHe QpiHaHCYyBaHHS 3 Jlep>KaBHOTO OHO/KETY
npoueAyp Mejianii, opraHisaniroo JepXaBHOIO KepiBHULTBA,
MOHITOPHUHTY Ta KOHTPOJIIO B Liil cdepi, CTBOpEeHHS HaJIEXKHUX YMOB
JIJIs1 MalOyTHBOT'O OpraHi3alliiHO-MeTOAUYHOr0 3a6e3MeUyeHHs Ta
HaBYaHHA MeJiaTopiB.

3i cepengunu 2006 poky Ha Bcik TepuTopii PiHAAHAII
byHKITIOHYBa/IU CTyK6U Meiallil, ki HaJ[aBasIv OC/IyTH 3 Meiarlii Ta
CNpUsIY 3a6e31e4eHHI0 IPaBOBOro 3aXUCTY 'PoMa/isiH. Bianosigno
[0 TOJIOKeHb 3aKOHOZAaBCTBa NpoO MeJialilo BCi rpoMajsiHU
®inngaail Maau rapaHTOBaHe MPaBO HA OJiep>KaHHS SAKiCHUX
MeJial[iiHUX NOCAYT He3aJeXHO BiJl Miclisl IXHbOTO NPOXKUBAHHS.
3akoHO/|aBYa 0cHOBa GYHKIIOHYBAaHHSA IHCTUTYTY Meianii masia

! McCold P. Restorative Justice Handbook. Washington, DC : Prison Fellow-
ship International. 1998. 23 p.

2 Mymkap II. B. Yroza npo BU3HaHHS BUHU Y CY4aCHOMY KPUMiHaJIbHOMY
npoleci: NopiBHAIBHO-IPaBOBe J0C/TiKeHHH : aBToped. AUC. ... KaHA. IOPU/,.
Hayk : 12.00.09; Akazemis agBokaTypu Ykpainu. Kuis, 2005. 23 c.
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yHipiKoBaHUH XapaKTep Ta CpUsijia HaJiNHIIIIOMYy rapaHTyBaHHIO
Ta 3aXUCTy NpaB CTOPiIH KPUMIiHAJBbHOTO NpPaBONOPYIIEHHS.
[HCcTUTYT Mepianii MaB Ha MeTi: mUCbMOBe 3aKpinieHHsa QakTy
BU3HAHHSA IPABOIIOPYLIHUKOM CBOEI BUHY 33 BUNHEHe KpUMiHa/IbHe
NpaBONOPYIIEHHA Ta 3rOoAYy Ha BUIJIATY penapanii; nyo6JidyHe
BHOayeHHs, IPUMUPEHHS CTOPiH KPUMiHaJbHOTO KOHQJIKTY.
[licns 3aBeplieHHs MeAiallilHUX NMpoleayp MeJialliliHi LeHTPU
iHpopMyIOTh MpOKypopa Npo MiACYMKHU Mpoliecy Mejiallii Ta
3/iICHIOIOTb KOHTPOJIb HaJi NPAaKTUYHUM BUKOHAHHSM J,0TOBipHUX
yMOB 3 6OKYy NpaBOMOpPYIIHUKA. BaxkJuBUM € AOTpUMaHHA
NPUHIUITY J06POBiIbHOI yyacTi B mpolieci Meaialii Ha OYAb-AKil
cTaail npoueAypy Meziauii.

PilteHHa NMpo HampaBJ/IeHHSI KPUMIHAJIbHOTO NIPOBAaJAKeHHA
Ha Npoueaypy Mejianii npuiMaroTh NOJIILig Ta IPOKYypop micasd
boro ciayx6a, ueHTp Meaiauii. Tak, oxoye HampaBJASIOTHCS
Ha npoueAypy Mejiauil KpuMiHa/bHI NpOBaJ»KeHHH, B AKUX
KpUMiHaJIbHi IpaBOMNOpYIlleHHs] BUMHEH] HETOBHOJIITHIMU 0cO6aMu
abo mMoJs0AA10. B KO’)KHOMY HallioHa/IbHOMY MpPOBiHIIIHHOMY 0dici
¢yHKIioHYye M'ATb odiciB, sKi BiMOBiAAOTh 3a OpraHisaliio,
HaJlexkHe 3a6e3MeyeHHs Ta JOCTYM 0 Me/liallilHUX OCyT Ha BCil
TepuTOopii NpOBiHLII. 3aKOHOAABYO 3aKpilJieHe IPaBo JepKaBHUX
NpOBiHIIHHUX 0diciB yKJIagaTH JOrOBOPHU 3 OpraHaMH MiClleBOTO
CaMOBPSAYBaHHS, OPUJUYHUMU 0CO6aMU MPUBATHOTO MpaBa Ha
HaJIJaHHS MeJjaliiHUX NOCAYT Ha 3acaZjaX Ay TCOPCHUHTY.

Mox/IMBICTh NIpOBeZleHHA MeJialil B KpUMIiHaJIbHUX CIIpaBax
nepeabaveHa TaKoX 3aKOHOZABCTBOM Besibrii. Megianis moxe
6yTH iHiniloBaHa 3a 3asiBaMU CTOpiH, fKi 6epyThb y4acTb y
KpUMiHa/ibHOMY npoBajpkeHHIi. CyJ Ta opraHd NpPOKypaTypu
3060B’s13aHi MoiHGOpPMYyBaTU CTOPOHU IPO MONKJIUBICTH

! Walters J. Building Alternatives to Custody: Lessons from the Czech Republic
and Other European States. Walters |. Perspectives on Probation, Criminal Justice and
Civil Renewal. Vista, 2004. 75 p.
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3aCTOCYBaHHA Megiauil. ¥ pasi iHinjiloBaHHA MeJialil IpOKypopoM
BiH Ha/ICUJIa€ KOMil0 MPONO3ULil MeZ[iaTopy, IKUK 3BePTAETHCA 10
CTOpPiH KpUMIiHa/JIbHOI'O MPAaBONOPYLIEHHA 3 METOI0 OJepKaHHA
iX 3roAM Ha y4acThb y npoueaypi megianii. ko BiANnOBigb Ha
3BepHEHHA Me/JiiaTopa He HaJAXOAUTb NPOTATOM BOCbMH JHIB, TO
BiH 3BepTa€eThCAd NOBTOPHO. [Ipn IbOMY 3aKOHOaBY0 BU3HAYEHI
YMOBU IIPOBeIEHHS Me/jiallii: K10 € cepH03Hi 03HAKW BUHMU; SKIIO0
MoJ10/1a 0co6a He 3aniepeyye paKTiB; KOJIM BUSHAYEHO [10TEPHIJIOTO;
KOJIM CTOPOHHU MOT'0/[KYIOThCS B3ITH y4acTh y Mefiarii’.
Hanpuknazn, nounHatouu 3 2003 poky, B 13 paitoHax ®naugpii
(omHa i3 3eMesib Besibrii) BOpoBaMKyeThCcsA iIHCTUTYT Mefialil
MK NOTepniJiIMM Ta NpaBONOPYIIHUKOM. Tak, mpoKypop 4u
CynJAs y pa3i HasgABHOCTI NeBHUX NiJCTaB, AKi He BperyJjboBaHI
3aKOHOJAaB4Y0 11040 HENOBHOJIITHIX NpaBONOPYLIHHUKIB,
BUPILIYIOTh NUTAHHA PO MOXJIUBICTh 3aCTOCYBAaHHA MeJianil
MiX MOTEpPHiJIMM Ta NPaBONOPYLIHUKOM M CKEPOBYIOThb CIIpaBy
MicLeBUM cayx6am Megianii. B 3akoHi «IIpo 3axucT HeMoOBHOJIITHIX»
1965 poky 3akpinjieHo 3arajibHe IMOJIOXKEHHS, sIKe J03BOJISIE
HallpaBUTU KpUMiHaJIbHe NPOBa/KeHHA 1110710 HEIOBHOJIITHBOTO
NpaBONOPYLIHMUKA MiJ Harjafj coliasbHOI CayX06U 3a NMeBHUX
yMoOB. Jlo cnyx6 Mepnianii HaAXOAATb HA PO3TJs) KpUMiHANbHI
MIPOBA/>XEHHS BiJl IPOKYPOPIB Ta BiJ| OBEHAJIbHUX CY /B, IUTAHHSA
1110710 I0/ieP>KaHHSA 3aKOHOIaBUMX TPUITHCIB B po3pi3i 3abe3neuyeHHs
BUKOHAHHS pillleHb MOKJIa/leHO Ha ¢putaMaH/ICbKi pailloHHI cyu?.
JloniibHO TakoX mpoaHaJsizyBaTu aocsia lIBennapii, ge
Me/liallifl pO3BUHYJIACh 3aBASKH PyXy TPOMaJiCbKHUX OpTaHi3anii,
AKi cnpusiad npuHATTI0 2001 poky BignoBigHOro 3akoHy. 3riHO
i3 IOro BUMOraMHU, [03BOJISAETbCA JAeJieryBaHHA NPOKYypaTypolo

! Victim-Offender Mediation with Juveniles in Belgium: Victim-Offender
Mediation Organisation and Practice in the Juvenile Justice Systems: materials
of the conference (Sept., 2002). Bologna, Italy. 232 p.

2 Ibid.
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IIOBHOBAXEHb i Nepesadyy KPUMIiHAJbHUX CIpaB NPUCANKHOMY
MeJliaTopy 3 KpUMiHa/JIbHUX CipaB. 3 nepesiky /lep:xaBHoi paau
[eHepasbHUN MPOKYypOP BUOUpAE MeaiaTopa, IKUKA Ma€E 3HAYHUU
JlOCBiJl po3B’si3aHHSI caMe TAaKoro KOHQJIKTY, CKJaB NPUCATY
B YCTAaHOBJIEHOMY NoOpAAKy. BiH HanpaBJsige MefiaTopy KoIiro
KpUMiHaJIbHOI CclipaBy Ta iHGOPMYE CTOPOHU MUCHMOBO, 1[0 B iX
BUIIa/IKY BiH BUPILIKB CIPOOGYBAaTHU BUPIIIMTH iX KOHQJIIKT LIJISIXOM
NeperoBopiB, JOPYYUBLIU CIpPaBy MeZiaTopy, AKUN 3B’sKeThCs i3
HuMHu. [Iponec Meaianii koHdimeHiHHUHN, a 3a 1 pe3y/bTaTaMu
MeJiaTop Jikile iHPOpPMYEe MPOKypopa Npo Te, 1110 BOHA 3aBeplleHa
i Hazculae MPoKypopy BiZIbHY ¥ 06MipKOBaHy CTOPOHAMU YroAy,
a60 K Ha/ICUJIA€E TIOBiIOMJIEHHS, 1[0 Me/iiallisl He Jjajia pe3yJbTaTiB.
KiHueBe npolniecyanbHe pillieHHs 3a pe3y/ibTaTaMy MeJiallii, 30KkpeMa
PO 3aKPUTTSA KPUMiHA/JIBHOTO IPOBA/XKEHHS YU CKepYBAHHA HOT0
J10 CyZly, TpUUMaE TaKOX MPOKypop’.

B Icmanii Mejialiss 3acToCOBYeTbhCsI MepeBaXKHO y cdepi
I0BEHaJIbHOI FOCTHIIiI Ta € 3aC060M IepeBUXOBAaHHS HEMTOBHOJIITHIX
3JI04MHLiB. BoHa nmok/MKaHa, 3 0JHOTO OOKY, peiHTerpyBaTH
3JIOUMHLA B CYCIiJIbCTBO, @, 3 IHIIOTO, 3allpONOHYBATH HaJIEXKHY
KOMIIeHCcaLil XKepTBi 3/J04MHY. AK npaBujo, Mefiania He
3aCTOCOBYETLCH Y TAKKUX 3JI04MHAX.

BignoBiaHo o npuitnaToro 2007 poky B [lopTyraii 3akoHy
Ne21/2007 «Ilpo mepaiamito» mepem6adyaeTbCcsd MOMKJHUBICTh
nepezgayi TiJIbKU NMEBHOI KaTeropil KpUMiHaJlbHUX NPOBA/KEHb
Ha MeJialilo, 30KpeMa KpUMiHaJbHUX NPaBONOPYLIEHb L0J0
0co6HW YU BJIACHOCTI, IKi HaJiekaTb [0 KaTeropii mpoBamKeHb

! Canb6epr A.-K.. [locepeHUILTBO: BiJj pOo3pUBY /10 3B’SI3KYy : MaTepia-
1 KoHdepeHLii «CTaHOBJIEHHS BiAHOBHOT0O paBOCy s Y CBITI Ta YkpaiHi.
Posb npokypatypu y BigHoBHOMY npaBocyaai». Kuis : Ykpaincbkuii LleHTp
noposyMinHs, 2007. C. 20-21; Bacucra 1. B. [Iporanunu ynHHoro KIIK mozo
YHOPMYBaHHsI KpUMiHaJbHUX MPOBaJKeHb Ha mijctaBi yroa. Haykosuli
gicHuK JIbgigcbko20 depicasHozo yHigepcumemy gHympiwHix cnpas. 2013.
C.297-309. (Cepis opuau4Ha ; BUIL 4).
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NPUBATHOTO YK NPHUBATHO-NYyO6JIiYHOTO OOGBHUHYBAdYeHHH,
MaKCUMaJsibHe MTOKapaHHs 32 BUMHEHHS SIKUX He IePEBUIIIYE ' ITH
pOKiB 1mo36aBJyieHHs BoJii. Me/jialliss He 3aCTOCOBYETHCA BiTHOCHO
KpUMiHaJIbHUX MPABOMNOpPYILEeHb 0Cib, Ki He Jocariau 16 pokiB Ta
KpHUMiHaJbHUX NPABONOPYLUIEHHSX NPOTHU CTaTeBOI cCBO6GOAU Ta
HEeJOTOPKAHOCTI, a TAKOX y BUINIAJKY 3aCTOCYBAaHHSA CIIPOLIEHUX
npoueAyp po3rjadaay KpuMiHa/lbHOTO NpoBapKeHHs. [Ipouenypa
Megialii Moxe 6yTH iHiLilloBaHAa NPOKYPOPOM Ha 6y/ib-sKil cTajil
JOCyZO0BOro po3caifyBaHHd. CTOpOHHU NpoLefypy MeAialnil TaKkoX
MalTh [IPaBO 3BEPHYTUCH 3 IPOXaHHAM NP0 NIPOBeeHHA MeiaLil
JlJ151 BpETYJIF0BaHHA CIOpYy. IKI10 CTOPOHU NMpOoLeAypH Meiariii He
3HAWAYTb B3aEMONPUUHATHOTO pPillleHHd | He J0CATHYTh MUPOBOI
yTo/IH, YIIOBHOBAXKeHA [10Ca/[0Ba 0C06a MOHOBJIIOE TPOBA/PKEHHS HA
3araJibHUX IiJicTaBax. 3 iHIIOTO GOKY, YKJIa/[eHHsI MUPOBOI yrojiu Ta/
a60 JIoCcATHEHHS] B3AEMONPUUHATHOIO pillleHHS Y KPpUMiHAJbHOMY
MpPOBa/i>KEHHI CBIAYUTH NPO Te, [0 NOTEPNIMI BiJMOBUBCS BiJ
KpPUMiHaJbHOTO 0OBUHYBaYy€HHsI NPOTH MPaBONOPYIIHUKA. FKI0
00BMHYBaueHUN He BUKOHYE MOKJIaJleHi Ha HbOro 30060B’13aHHA
y BU3HAYE€HUH CTPOK, MOTepNiJiMi 36epirae npaBo 3BEpHYTUCS 3
KJIOTIOTAHHSIM NP0 HOBE BiIKPUTTS KPUMiHA/IbHOTO IPOBA/PKEHHS .

Y Nosibwij, 5K i B 6isb110CTi KpaiH EBpony, Meiallis cio4yaTKy
3aCcTOCOBYBaJach Ha MPAKTHUL, a BiKe MOTIM Oy/ia 3aKkpinseHa Ha
3aKOHO/IaBYOMY PiBHi’.

PosButok megianii B IMosbili mouynHaeTbcd B 1994-1995
pokax, ko [losibCbKUH LEeHTp Megianii pa3oMm i3 BicbMoma
OKPY>KHUMH CyaMHU 3a MiATpUMKHM MiHicTepcTBa roctunii [loabii
OpraHi3yBaB eKClIepMMeHTaJ/IbHy nporpamy 3 Meaianil y cnpasax

! ApakeJisiH P. ®. BnipoBa/pkeHHs iHCTUTYTY Megiaril B KpuMiHanibHe Ipo-
LecyasibHe 3aKOHO/IaBCTBO YKpaiHU : JUC. ... KaH/. opuj. HaykK : 12.00.09. Ipninsb,
2019.324c.

2 Po3BuTOK Meiariii B Ykpaini. [lo/1bCcbKO-yKpaiHCcbKa criBrparis : 36. cTaTei.
Kuis : Apt-Bropo, 2004. 228 c.
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3 HEMOBHOJIITHIMM NMpaBoNMOpPymHUKaMHU'. PopMasibHO Meialist
3amnpoBa/PKeHa B KpUMiHaiabHy cucteMy [losbwmi B 1997 poui.
[IpoTAroM nepuyx pokiB Mejialisg NpoBogUIACA JIUIIE HA CTaAil
MiZATOTOBYOTO Cy/IOBOT0 NpoBakeHHA. ¥ 1998 poui svire 18 cnpas
6y/10 ckepoBaHO Ha MeJialiito, ajie y 2000 pol1ii TakUX CIIpaB yxKe
oysi0 722 1382

Mepianis B [Tosiblii Ma€e JocUTh LIMPOKY chepy 3aCTOCYBaHHS.
OfHak HaWyacTime Mejialisg 3acTOCOBYETbCsI caMe y cdepi
KpUMiHa/JIbLHOT'O CyZJOUMHCTBA. Lle moB’sA3aHo0 nepi 3a Bce 3 TUM, 1110
npoleaypa Meaialii Briepiie 6y nepeadadeHi B KpuMinaibHOMY
Ta KpuminanbHo-nipouecyanbHOMy Kojiekcax [losbigi. Meaianisa B
KpUMiHaJbHOMY MpPOIleci MoXKe BiioyBaTHCS Ha OyAb-AKid cTafil
KpPUMiHaJBHOTO MPOBA/)KEHH. 3aseXHo BiJ cTafii, cyaas a6o
MPOKYpPOP MOXKYTh [lepeaTh KpUMiHAIbHUM KOHJIIKT HA MeAialiito
(3BicHO, OKpiM camux cTOpiH KOHPJIIKTY). B ocTaHHBOMY BUTNIAJIKY
CTOPOHM NMOBUHHI J06POBIJILHO Ta YCBiOMJIEHO BUCJIOBUTHU CBOIO
3roZly Ha y4acThb y npoueaypi Mmeziaril.

[IpoBoguTu Mejianilvo B KpUMiHAJIbHOMY IHpoleci B
[Tosiblli MalOTh NpaBO YCTAaHOBU Ta 3aKJIaJH, SIKi BiJNOBIiAAaOTh
BCTAHOBJIEHUM BHMOTaM (CTBOPEHIi 3 METO0 BUKOHAHHS 3aBJaHb
y cdepi Mepianii, BKtoYeHi B Cy/IOBUM PEECTpP YCTAHOB Ta 0Cib, SKi
MaloTh MPABO Ha MPOBeJIeHHA Mejiallii), a TaKoXK MoBipeHi oco6u
He MoJiofle 26 PoKiB, fiKi MalOTh rpoMasaHCTBO [losibli, mOBHY
LUBUIBHY Ji€3aTHICTh, BIJIbHO BOJIOAIIOTB MI0JIbCHKO MOBOIO, HE
MalTb CYAUMOCTI, BOJIO/Ii0Th HEOOXiITHUMH BMiHHSIMHM Ta 3HAHHSIMHU
B rasy3i rcuxoJiorii, megaroriky, comiosiorii, peabinitarii abo mpaBa
Ta MOXKYTb OPYYUTHUCS 3a BJlaCHEe BUKOHAHHS 060B’SI3KiB.

! Mauyxak fl. B. Megianis sk edexTuBHUE 3aci6 A5 NepeBUXOBaHHSA Ta
nomnepe/PKeHHs 3JIOYMHHOCTI cepeJi HeMOBHOJITHIX. BidHosHe npasocydos e
Ykpaini: wokeapmanavHuil 6rosnemens. 2005. Ne 4. C. 63-65.

2 3emuisiHCBKA B. B. BijHOBHE NpaBoCy/1/is1 B KpUMiHa/IbHOMY mpoiieci Ykpai-
HU : nocioHuK. KuiB : Bugasenpb 3axapenko B.0., 2008. 200 c.
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Otxe, megianisa B [loabuii € JOCUTh PO3BUHYTHUM MPAaBOBUM
IHCTUTYTOM Ta OJHUM i3 epeKTUBHUX a/IbTEPHATUBHUX CIIOCO6IB
BUpIillleHHS cropiB (a/Ke, 3rifiHO 3 JaHUMH [10JIbCHKOTO IIEHTPY
Meaianii - 6a1u3bko 85-90 % cmopiB, nepelaHUX Ha MeJialito,
3aBepIIYIOThCA YyKJaJeHHAM Yrogu MiX CTOpPOHAaMH IpoO
BperyJitoBaHHs KOHPJIIKTY)™.

JlocBia 3apyOGi>KHMX AeprKaB y 3aCTOCYBaHHI Mejialil AJis
BUpilleHHs KPUMiHaJbHO-NIPAaBOBOTO KOHQJIIKTY AAa€ 3MOTY
3pOGUTH BUCHOBOK NP0 HasABHICTh ABOX MoAeJiell Meaianii.

Ili Mmozesi BifpiI3HAKWTHCA 3aJieXKHO BiJ HepeayMOB [0
BUHHUKHEHHS Megialil Ta BIpOBaJXKeHHA Ii B IpaB03aCcTOCOBYY
NPaKTUKY:

1) aHI/I0-CaKCOHCbKAa MO/jiesib, y MeXax sKoi Mejaianis €
[IPOAABOM Teopil BiHOBHOI HOCTHULl; pO3IIAJAETbCA AK
aJbTEPHATUBHUHN cnoci6 BUpilleHHS KPUMiHaJbHO-
NpaBOBOro KOHQJIIKTY, TOMY, SIK IPaBUJIO, HE MA€E YiTKOTO
3aKOHO/IaBYOTO 3aKpilnJieHHs ([0 BKa3aHOI IPyINu JiepKaB
MOXyTb 6yTH BifHeceHi Benuka bpuranis, CIIA, Kanaga,
HoBa 3enanjis Ta iHwi kpaiHu);

2) KOHTMHEHTaJbHa MOJleslb, B paMKax fIKoi Mejialis €
npolnecyajbHUM IHCTUTYTOM i, AK IPaBUJIO, 3aKpillJieHa B
3aKOHO/IAaBCTBI; 111 Mo/ie/ib Me/iianil BTi/It0€ co6010 O/IHY 3
MOXKJINBUX aJIbTePHAaTUB KPUMiHaJIbHOMY Ilepec/ilyBaHHIO
(mo 1iel rpynu kpaid BigHocATbca Ppannisa, HimeuyunHa,
[MopTyranisi, ABcTpis, HopBeris Ta iHmi ep>kaBu).

! KOpiituyk I. Meaiatis B [Tosibiii: kopoTko mpo rosoBHe. URL: https://law.
chnu.edu.ua/mediatsiia-v-polshchi/
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3anuTaHHA ONA CAMOKOHTPONK

1. OxapaxkTepu3sylTe OCHOBHI Mi)KHapoJHi HOpMaTUBHO-NIPaBOBi aKTH,
AKI IOKJIMKaHI CIIPUATY BIPOBA/XKEHHIO BiJIHOBHOI'O IPABOCYAAA AK Y
€Bpori, Tak i 3arajsioM y cBiTi.

2. flke 3HaueHHs Pexomenganii N2 R (99)19 Kowmitety MiHicTpiB fep:xaBam-
YJIeHaM IIpo MeJiallilo B KpUMiHaJIbHOMY Ipolieci Big 15 BepecHss 1999
poky?

3. Ha akux cTajisX KpUMiHa/JIBHOTO CYZA0YMHCTBA MOXJ/IMBE POBE/IEHHS
nporpam BiiHOBHOTO npaBocyaaa y Benukin bpuranii?

4. OxapakTepHU3yHTe PO3BUTOK BiJHOBHOI0 NpaBocyAad y [losbmi.

5. ki ocobsnBoCTi GyHKIIiOHYBaHHS MPOTPaM BiITHOBHOTO NPABOCYAJs Y
Qinnanii?
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2.4, MpuHUMNN 38iiCHeHHA MeAiauii
CTOCOBHO KpMMiHa/IbHNX NPaBONOpPYLIEHb

B Hiu 3 4 Ha 5 11omo2o nomoyuHo20 poky 080€ mMo.100ux disuam 05
(20-mu poxis), siKy decsimb pokie momy yoouepud 8AACHUYs Keapmu-
pu, i Kcenisa (15-mu pokig) euuHuau keapmupHy kpadisxcky. Jisuama
3ycmpinucsy 0sopi 6ausbko 22 200uHU, gunuU nuea i supiwiuau o6i-
Kpacmu keapmupy. Bonu 8uHecu 3 keapmupu Komn 'romep, My3u4HUll
yeHmp, 2pouli, a makodic iHwi dpibHiwi peui: cnupmHi Hanoi, kocmemu-
Ky, homoanapam, heH.

Baacnuysi keapmupu, nogepHys8wucs 8paHyi 3i 3MiHU, 8UABUIA, WO
Keapmupa nozpabosarda i 3aseua 8 noaiyito. bysno po3nouame docy-
dose poscaidysaHHsl, y Xodi siko2o disuamam 6y/210 N08idoMAEHO npo
nido3py y 84UHeHHI KPUMIHAIbHO20 NPABONOPYWEHHS], nepedba4eHo20
u, 1, 3 cm. 185 KK Ykpainu. LusinbHuti no3os 6ys nped’sieieHull Ha
cymy 8 000 epH.

Jisuama susHanu ceoro suHy. [lomepnisioro 6y1a 8U3HAHA 8/1ACHUYS
Keapmupu — BasnenmuHa IsaHisHa, scitka 53 pokis, sika npayroe one-
pamopom.

CmopoHu nozoduauce Ha npoyedypy mediayii. B sskocmi mediamopa
6y8 3anpoweHull 3axucHuk-adsokam Oavea.

Ilido3prosaHi ma nomepnina 6paau akmusHy y4acms y npoyedypi,
oxoye po3nosioanu npo noyymms ma emoyii, cayxaau, npayosanu
Hao sapiaHmamu piweHHs. O0HaK, koau edxice 8ce, 30a8a10Cs, YCNIWHO
3asepwunocy, Kceris gidomosunacs eid yuacmi'y npoyedypi, nosicHug-
W, Wo Xomiza npocmo nepecsiovumucs, Yu cucmema npayoe.

Ha 3HaHHA ssKuX npuHyunie mediayii po3paxoeaua 3adaua?

Yu mod+ce adsokam 6ymu mediamopom?

Yu mae npaso cmopoHa mediayii gidmosumucs 8id yuacmi y
npoyedypi mediayii? fkujo 8ionoegidb Ha nonepedHe 3anNUMAH-
HS1 NO3UMUEHA, MO HA TKOMY emani maka eiomoea modicauea?

79 3acaay BiJHOBHOTO MPaBOCYA/isl, KOO OCHOBOIOJIOXKHI el
AK KOHLeNLil aJlbTepHaTUBHOI'O pearyBaHHSA Ha KpUMiHaJIbHe
paBONOpPYLIeHHA: 3LiJIeHHd >epTBH, BiANOBiJaJbHICTH
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[IPaBONOPYILIHUKA 3a BUMHEHI HUM JAil, BIiAIKOAYBAaHHA LIKO/JH,
rapMoHisauia notpe6 noTepnizioro, NpaBoNOpPyUIHHKA Ta
CYCMiJIbCTBA, 3yMOBJIIOIOTh HEOOXIiIHICTh BUOKpPEMJIEHHS MPUHLIUIIIB
3/liicHeHHs1 Mejialii (ak ofHiel i3 oro popM) caMe CTOCOBHO
KpPHUMIHa/IbHUX [IPABONOPYLIEHb.

[TpuHLMIIY 3/1iliCHEHHS Meiallil - Ije TOW mpaBoBUM GyHIaMEHT,
Ha AKOMY I'DYHTYETbCA BCA IIpoLefypa.

Y Pexomenganisx Ne R (99) 19 KomiteTy minicTpis Pagu EBponu
JlepxkaBaM-uyyieHaM Pajy, siKi 3anjikaBJ/ieHi B opraHizauii megiauii y
KpUMiHaJbHUX CTIpaBax, NpUHHATUX KoMiTeToM MiHiCcTpiB Ha 679-1
3ycTpiui npeactaBHukiB KomiteTy Big 15 BepecHsa 1999 poky,
HAaroJIolleHO Ha IT'ITU OCHOBHUX NPUHIUIAX 3/[iINCHEHHS MeJiarii
CTOCOBHO KPUMIiHaJIbHUX IPaBONOPYLIEHb:

1) Megianisi y KpuMiHaJbHUX CipaBaxX MOBHHHA MaTH Micle

TIJIBKY TO/Ii, KOJIK BCi CTOPOHU J1I06POBIJIBHO AIHIIIN 3T0IU
3 bOI'0 IPUBOAY; CTOPOHU TAKOXX MOXYTb BiZIMOBUTHUCHA
BiJ cBO€i 3roju Ha Oy/Jb-KOMY eTalli NpPOBeAeHHS
Meziarii;

2) 6yab-sKi 06roBOpeHHd Mij 4ac 3ycTpidyi MalwTb KOHQI-
JeHLIMHUN XapaKTep Ta He MOXXYTb BUKOPUCTOBYBATUCS B
MaibyTHbOMY, OKpiM BHIa/IKiB, KOJIM HasiBHA 3r0/ia CTOPIH;

3) Mepaiania y KpUMiHaJIbHUX CIIpaBax Ma€ 6YTH JOCTYIHUM
3ax0/0M;

4) mepianis y KpUMiHa/JIbHUX CIIpaBaxX Ma€ OyTH JAOMYCTUMOIO
Ha OyAb-sKill cTafil mpaBoCyAAs;

5) Meaiania € He3aJeXXHOI Ta aBTOHOMHOI0 B paMKax
KpUMIiHa/JbHOI FOCTULL

HaBeneHi eBpomeucbKi CTaHAApTHU IMIJEMEHTOBAHI ¥y
BITUM3HSAHE 3aKOHOAABCTBO 3 NPUUHATTAM 3aKoHY YKpainu «Ilpo
MeJianito», 4yacTuHOW 1 cTaTTi 4 gKoro BU3HayeHo: «Mepialis
NIPOBOAUTLCA 32 B3AEMHOIO 3r0JI0K0 CTOPIH MeJiallil 3 ypaxyBaHHAM
NPUHLMIIB J06POBIJIBHOCTI, KOHPiLEeHLIHHOCTI, HEUTPAJIbHOCTI,
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He3aJIeXXHOCTI Ta HeylepeaKeHOCTi MeJjiaTopa, CaMOBU3HAYEHHA
Ta piBHOCTI NpaB CTOPiH Mejianii»’.

IIpuHOUNM MeJianii yMOBHO MOKHA NOAI/IMTH Ha ABi rpynu:

I. IHcTUTynioHaABHI: a) JOCTyNHIiCTH mporpaMm Mejiaiii,
6) momyCcTUMICTh 3AiHCHeHHS Meiallii Ha 6yb-SKil cTajii mpolecy,
B) HE3aJIEXHICTh Ta aBTOHOMHICTb MeJlial[iiHUX CJIYXK0;

II. OpraHisaniiHi: a) 06pOBIJIBHICTD y4YacTi cTOPiH Mejia-
11ii, 6) caMOBHU3HA4YEHHS Ta PiBHOCTI MpaB CTOPiH Me/iariil, B) Hel-
Tpa/IbHICTh Ta HeyllepemKeHICTh MeiaTopa, r) KOHPiIeHIIHHICTh
npouefypu MejiaLil.

PosryisstHeMo iX 6iJ1bII JJOKJIaTHO.

[HCTUTYLiOHAIBHI NPUHIMIIA

A) [locmynHicmb npoepam mediayii.

[IprHIMI OCTYNHOCTI IpOrpaM BilHOBHOT'O IPaBOCYA s, B TOMY
4YUCJIi U MeJiallil, 03Havag, 110 JeprKaBHy, IPUENHABIIUCH 10 HU3KHU
MiXKHapOJHUX I0KYMeHTiB% 30KkpeMa, PamkoBoro pimeHHs Pagu
€porneiicbkoro Coro3y «IIpo Mo/i0keHHs )KepTB y KPUMiHaJIbHOMY
cyo4uHCTBI» Bif 15 6epe3ns 2001 poky, AKUM, 30KpeMa, 3060B’s13aHO
BCi fiep:kaBu €Bponelicbkoro Cowo3y NOMMPIOBATH NOCEPeSHULTBO
y KpUMiHaJbHUX ClpaBax Ta 3abe3neyyBaTU NPUUHATTA [0
po3raafy OyAb-KHUX Yo/, MiX KEPTBOIO Ta NPaBOMOPYLIHUKOM,

! Tlpo Mepiarito : 3akoH Ykpainu Bif 16 muctomama 2021 poky Ne 1875-1X.
URL : https://zakon.rada.gov.ua/laws/show/1875-20#Text

2 «OCHOBHI MPUHIIMITA 3aCTOCYBaHHS MPOrpaM peCTUTYI[IHOT0 MPaBOCYAIsI
y IMTaHHAX KPUMIHAJIIbHOTO IPABOCYAAA», 3aTBeppKeHi Pe3ostroniero EkoHoMig-
Hoi i ConianbHoi Pagnt OOH N2 2002/12 Big 24 tunus 2002 poky; PekoMenaris
Ne R (99) 19 KowmiTteTy miHicTpiB Pagu €Bpomnu nepxxkaBaM-useHaMm Paju, ski
3alikaBJieHi B opranisaunii Meaianii y kpuMiHaibHUX clipaBax BiJ 15 BepecHs
1999 p.; PekomeHnpanisi Rec (2006)8 «HagaHHs JonoMOry NoTepiJiuM Bij 3J10-
yuHiB» Bif 14 yepBHsa 2006 p. Ta iH.
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JIOCAATHYTHUX Y Mpoleci mocepeJHULTBA', TOBUHHI rapaHTyBaTU
JIOCTYI /10 aJIbTepPHAaTUBHUX CIIOCOOIB Bpery/l0BaHHA KPUMiHaIbHO-
MpPaBOBUX KOHQJIIKTIB, CIPUATH BIPOBA/PKEHHIO Pi3HOMaHITHUX
PeCTUTYLIMHUX IpOrpaM Ha MPAKTUL. Y [bOMY aclleKTi 0c06JIMBOT
aKTyaJbHOCTI HabyBae HeobOXiAHICTh 3abe3nedyeHHs peaJizanii
KOHCTUTYLLiIHHOTO MOJIOXKEHHS 111010 MpaBa KOXHOTO Ha 3aXUCT
CBOIX IpaB i cBO6O/ BiJ NOpylIeHb Ta NPOTUIIPABHUX MOCATAaHb
Oy/lb-IKUMU He 3a60pOHEHUMU 3aKOHOM 3aco6aMu (4. 6 cT. 55
KoHctuTywii Ykpainu).

YMHHUKAMH, IKi BUSHAYAIOTh AOCTYIHICTh Me/iallii, €: (a) mpaBo
3HATU [P0 MOKJIMBOCTI BperyJil0BaHHS KPUMiHa/JIbHO-NIPAaBOBOTO
KOH]JIIKTY 3a JomoMoroto Mejianii; (6) BCTaHOBJIEHHSI peasibHOI
MOXJ/IMBOCTI OTpUMaHHs MOCAYT MejiaTopa; (B) Mok/1aJaHHA Ha
cy6’eKTiB, fIKi BeiyTh Ipoliec, 060B’s3Ky iHGOpMyBaTH 3alliKaBJeHi
CTOPOHM MPO TaKy MOXK/IMBICTB Ta CIPUSTH il peasnizarii; (r) HagaHHs
3aXMCHUKAMM Ta NpeACcTaBHUKAMHM pPeKOMeHAallii i mopaj cBOIM
KJIIEHTaM I[0/10 IOLIBHOCTI (KOJIH i€ MOXKJIMBO) aJIbTEPHATUBHOTO
pO3B’si3aHHS CIIOPY TOILO.

86

Henpunyctumi 6y7b-s1ki 06MeKeHHs paBa 0COOM HAa y4acTby (g

nporueci Megianii 3a 03HaKaMU pacy, KOJIbOpy WKipH, NOJNITUYHHUX,
peJliriiHuX 4u iHIIKX IepeKOHaHb, CTaTi, eTHIYHOI0 Ta COLia/IbHOTO
MOXO/KEHH S, MallHOBOT'0 CTaHy, MiCLifl IPOKUBAaHHS, FPOMaJATHCTBA,
OCBITH, pOAly 3aHATh, a TAKOX 32 MOBHUMHU a60 iHIIMMU 03HAKaMH.

Mepianisgs mOBUHHA NMPOBOAUTHUCA MOBOIO, IKYy PO3yMIilOTh
CTOPOHH. 332 HEOOXiZIHOCTI CTOPOHU MOBHUHHI MaTU MOXJIUBICTh
KOPHUCTYBATHUCA NIOCAYTraMy NlepekJazjaja.

3aj1/1s1 3arajibHOI AOCTYNHOCTI Meianii BaxJnuBUM GaKTOpOM
BUCTYTAE ii BApTiCTh, sika Ma€ 6yTU PO3yMHOIO.

1 «Ipo cTaHOBHIIE XKEPTB 3JI0YMHIB ¥ KpUMiHAIbHOMY CYA04YUHCTBI»: OCHO-
BOMOJIOXKHE pimieHHs Pagu €EBponelicbkoro Coto3y Big 15 6epe3ns 2001 p.
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B) flonycmumicmyo 3dilicHenHs1 mediayii Ha 6ydb-skili cmadii
npoyecy.

[Iporpamu BiJHOBHOTO MpaBOCYAJs MOXYTb ePeKTHUBHO
¢dyHKIiOHYBaTH B pisHUX popMax. BusHaueHHs cTafii abo eTamy
OKpeMOl CTaAil KpUMiHaJILHOTO IPOBA/PKEHHS, HA AKOMY BUIAETbCA
MOXXJIMBUM 3JiCHEHHS MNpOIEeAypH Mejiallii, 3aJeXUTb BiJ
HalioOHaJIbHOTI'0 3aKOHOAaBCTBa. OCO6GJMBOCTI NPAaBOBUX CUCTEM
(30KpeMa, KOHTHHEHTa/IbHOI Ta aHIJIOCAKCOHCHKOI) 06YMOBJIIOIOTh
iCHyBaHHSI TPbOX OCHOBHMX MO/ieJIel CIiBBiZjHOLIeHH MeJjialil Ta
KPUMIHaJIbHOTO MIPOLeCy:

1) Mezianis Ik YaCTHHA KPUMiHAJBHOTO MPOIIECY;

2) Mejianis K aJibTepHATHBA KPUMiHAJbHOMY IMPOILIECY;

3) mejiaris 9K napaJjeJbHUN iIHCTUTYT 1110/[0 KPUMiHAJIBHOTO

IpOLECY.

[lepiia Mozies1b epei6ayaEe, 110 Ha eBHiK cTa/[il KpUMiHAJIbHOTO
[poLecy NpoBaJ>KeHHA 3YIIMHAETbCA 1 ClIpaBa HANPaBJAETbCA Ha
npoueaypy MeZianii. Ko cTopoHaM BJAETbCA YKIACTH MeialinHy
YTOAY, TO Il TEKCT AOJAEThCA A0 MaTepiaJiB cipaBy, Ta, HajaJli:
a) MpOKypop MOXe BUHECTHM INOCTAaHOBY MNpPO 3aKPHUTTH
KPUMIiHaJbHOTO NpPOBaJKeHHs, 6) CyJ BpaxOBye pe3yJbTaTH
Megialii Ipy yXBaJIeHHI 0CTaTOYHOIO pillleHHS.

[IpaBoBa nnpupoza Apyroi MoZieJli oJisira€ B TOMy, 110 KpUMiHaJIb-
HUU KOHQJIIKT I1ie Ha I0CYI0BOMY eTalli KpUMiHaJIbHOTO MPOBA/PKEH-
HSl BUBOJIUTHCS 32 HOr0 MeXi. Y GiIbIIOCTi EBpONENCHKUX JIepiKaB
MPOKypop abo cyA HaJiIeHi IUCKpeLinHUMH ITOBHOBAKEHHSIMU CTO-
COBHO IlepeJiadi cripaB Ha MeZjiaLito. K npaBuJIo, Lie BUNIaJKHU, KOJIU
3JI0YMH 6yJI0 BYMHEHO BIeplile, HEBEJUKOI TSKKOCTI, IPaBOMOPYIII-
HUK FOTOBUH BiIIIIKOAYBATH IIKOAY a60 OCTaHHIM € HETIOBHOJIITHIH.

[, HapewTi, TpeTa MoJeJib 3alPOBaJXKYE MOXKJIUBICTb
BUKOPHCTaHHS Me/lialliiHUX POoLelyp NapaJieibHO KpUMiHaIbHOMY
NMpPOBa/PKEHHIO, a caMe, MiJ 4ac NpU3HauYeHHs N0OKapaHHs abo mif
yac peasibHOTO Bii0yBaHHs MOKapaHHs.
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Tak, y KpaiHax aHIVIOCAKCOHCBKOI CUCTEMHU IIpaBa Ha CTaAil
BHHECeHHsI BUPOKY CJy»06a mpobariii rotye cBil 3BiT Ta came
Ha IIbOMY eTani MoXe OyTH iHinilloBaHa mpoueaypa Mepianii,
pe3y/IbTaTH SIKOI TaK0 BKJIIOYAOThCS J10 3BiTY odilepa mpobariii.

[loTpeba y npuMHUpeHHI BUHMKAE He JiMlle NPU BUpilleHH]
MUTaHHSA 1[0JI0 TPU3HAYeHHs MOKapaHHs, a ¥ 6e3MocepeIHbO
Npu HOro BUKOHAHHI, BpaXOBYIOYH, 1110 BiIHOBHEe MpPaBOCYA[s
CIpsIMOBaHe, B TOMY YMCJi, HA MOpaJibHe BUIIpaBJIEHHS 0COOH, SIKa
BUMHMJIA KPUMiHa/IbHE MPABOMOPYLIEHHS Ta OyJa 3acy/pKeHa 3a
ne. OTxKe, Mefiianiss Moxke 6YTH MiJICTABOIO JIJisl 3aCTOCYBaHHS 10
3aCy/PKEHUX YMOBHO-Z0CTPOKOBOI'0 3Bi/IbHEHHS BiJ| Bifj0yBaHHSA
MOKapaHHA Ta 3aMiHU HeBif6YTOl YAaCTUHU MOKapaHHS GiJbIil
M’'IKKUM [TIOKapaHHSM.

B) HezazsedxcHicms ma a8moHoMHIicmMb MediayitiHuX cayico.

ABTOHOMHICTB cyx6 Meianil o3Havae X He3aJeXHICTh Ta
caMOCTiHHICTh Npu peasizanii cBoix pyHKLiN. Meaianis *kogHUM
YUHOM He migMiHsie odiniliHe npaBocyaas. YTiM, ii 3acTocyBaHHA
3HAYHO PO3IIMPIOE BapiaTUBHICTb BUPIlIEHHA KPUMIiHAJbHO-
NpaBOBOTO0 KOHQJIKTY Ta COpusTUMe 6isbll epeKTUBHOMY
JOCATHEHHI0 MeTHU mnpaBocyand. I[lpy nbomy 3a LepKaBHUMU
OopraHaMu Ta IX M0caloBUMHU 0C06aMH, siKi BelyTb KpUMiHa/IbHe
MPOBa/KEHHS, 3aJIMLIAEThCS IPABO HAa OLIHKY pe3yJ/IbTaTiB Meiallil.

OpranizaniiiHi npyuHOIUNIA

A) flobposinbHicmb yuacmi cmopin mediayii.

[IpuHuun A06poBisbHOCTI BUMJIMBAE 3i caMmoi mpupoaU
KOHCeHCyaJbHUX mnpoueayp. Mepianiga y KpuMiHaibHOMY
NIPOBA/PKEHHI MOXe MaTU Micue TiJIbKU TOJAi, KOJIM yYaCHUKHU
npouecy AiMIJIN 10 po3yMiHHS 3HaYEHHS IPOLLECY Ta J0OPOBUIBHO,
BHACJIiJOK BiJIbHOTO BOJIEBUSABJIEHHS, IOTOAWUJIMCA Ha il IPOBEIEHHH.
Came 06poBisibHA 3r0/ia € HEOOXiZJHOI YMOBOIO i IEBHOIO MipOI0
3aMopyKomo ycnixy 6y/b-sKol MeJialiiHol npouenypu. [Ipu npomy
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CTOPOHHU MAKTh [IPABO BiIMOBUTHCA Bif| y4acTiy nnpoueaypi Megiarnil
Ha Oy/ib-IKOMYy eTai ii mpoBejeHHS.

3ayBaXXKuMo, 1110 y BITYUM3HAHOMY KpPUMIiHaJIbHOMY NpPOLECi
ICHYIOTb IHCTUTYTH, 3aCTOCYBAHHA AKUX TaKOXX MOXKJIMBe JIMIIe 33
3ro/l010 YYaCHHUKIB [IpoLecy: KpUMiHa/IbHe IPOBaPKeHHA Ha Ti/icTaBi
yroj (rnaBa 35 KIIK Ykpainu); 3BisibHEeHHS1 BiJj KpUMiHaJIbHOI
BiANOBIZIa/IbHOCTI y 3B’51I3KY 3 IPUMUPEHHSM BUHHOTO 3 IOTEPHIJIUM
(ct. 46 KK Ykpainy, § 2 rnaBu 24 KIIK Ykpaiun).

[IpuHUUN J06POBIJIBHOCTI MOBUHEH CKJaJaTH W OCHOBY
JIisiIbHOCTI caMoro MejiiaTopa, OCKiJIbKH: a) ICHUXOJIOTi4HA
aTtMocdepa € Ti€El JAeTepMiHAHTOM, KA 3YMOBJIIOE YCHIiIIHICTH
Me/lianiiHOTO mpolecy; 6) Ko MeAiaTOp Mif 4ac MpoueaypHu
Me/iiallil JOXOAUTh J0 IePeKOHAHHSI MPO Bi/ICyTHICTh Ga’KaHHS
CTOpiH BUPILIATHA KOHQJIIKT, MPO HEMOMJIUBICTh KOHCTPYKTUBHOI
po60TH B paMKax Iiiel npoueaypH, BiH Ma€ NpaBo ii IPUNHUHHUTH.

BigmiTuMO, 1110 peasisanig po3migfyBaHOro NPUHIMIY caMe Y
KPHMMiHaJILHOMY NPOBa/PKeHHI Mae meBHi 0co6MBoCTi. MaeThbes,
npo 6e33anepeyHy YMOBY NOYaTKy NpoLefypU NPUMHUPEHHS -
BU3HaAHHS Mi/[03pI0BAaHUM, 0OBUHYBaY€HUM CBOEI BUHU Ta FOTOBHICTh
BilLIKOAYyBaTH 3aN0AisIHY WIKOAY. BogHo4Yac, Tpeba 3BepHyTH yBary,
1110 3ro/ly Ha y4acTh Y Me/lialliliHil mpolieAypi He C/1i; OTOTOXKHIOBATH
3 BU3HAHHAM BUHM Yy KPHUMIiHaJbHOMY IpOLieCyaJbHOMY CEHCI.
BpaxoByw4u HOpMaTUBHHUHK 3MicT Takol 3arajibHOI 3acaju
KPUMIiHaJIbHOTO NMPOBA/)KEHHs, K Npe3yMIlis HeBUHYBATOCTI,
OpraHM JOCYZ0BOrO pO3CJilyBaHHS, IPOKYPOP Ta CYZ, y BUIIALKY
y4acTi mi103p0BaHOr0, 06BUHYBAuYE€HOT0 y MeialiiHoi mpoueaypi,
He BIIpaBi BBAKATH J0BeieHUM pakKT oro BUHyBaTtocTi. bisibii Toro,
HEBUKOHAHHA yroAy, JOCATHYTOI B paMKax [poueAypHu Mejiarii, He
MO>Ke PO3IJISAATUCS IK 06CTaBUHA, 1110 0OTSKYE MOKapaHHSI.

F) CamosusHaveHHs ma pieHocmi hpae cmopiH mediayii.

CTopoHu Mejialii MalOTh IpaBO caMOCTiiiHO: (a) obupaTtu
MejiaTopa (MejgiaTopiB) Ta/abo cyb’ekTa, 10 3abe3mnedye
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npoBeJleHHs Mepianii; (6) BU3HAyaTH Nepesiik MUTaHb, fAKi
06roBOPIOBATUMYThCS, BapiaHTHU BpeEryJlOBaHHS KOHQJIKTY
(cmopy), 3MicT yroau 3a pedyjbTaTaMd MeJjiallii, CTpOKH Ta
croco6H il BUKOHaHHS, iH1Ii NUTaHHA WoA0 KOHQIIKTY (crnopy) Ta
NpoBeJeHHd Meaiauil.

PileHHs 3a pe3ysibTaTOM Me/lialliiHUX PoLeAyp NPUUMAETbCA
BUKJIIOYHO CTOpOHAaMH MeJialii. BogHo4yac sKio: a) CTOPOHOI0
Megiallii € HEIMOBHOJIITHS 0€063, 260 6) 0c0063, ITMBiJIbHA J[i€3/]JaTHICTh
dKol oOMeXXeHa, — BOHA NMPUUMaE pilleHHS 3 JJOTPUMaHHAM
BHUMOT BiTYM3HSIHOI'O 3aKOHO/JIaBCTBA 3 ypaxXyBaHHAM 06cAry ii
JI€31aTHOCTI.

Mepaianist npoBoAXTHCS Ha 3acafiax piBHOCTI cTopiH. CTopoHaM
Mezialii Ma€ 6yTH HaZIAHO PiBHI MOXKJIMBOCTI Mi/i Yac MpOBeIeHHS
Mejianil. 3060B’13aHHS MeJiiaTopa MOBUHHI 6YTU OJJTHAKOBUMH
CTOCOBHO BCiX CTOPiH MeAialil.

B) HelimpaabvHicmb mediamopa.

[Ipu 34ilicHEHH] CBOEI AiAJIBHOCTI MeliaTOpH € He3aJIeXKHUMU
I NiAKOpATHCA JIMIIe HOpMaM BiTYM3HAHOIO 3aKOHO/ABCTBA.
MepiaTop moBUHEH BUKOHYBATH CBOI 000B’SI3KH HeyIllepeaKeHo,
IPYHTYIOYUCh HA NMoTpebax Ta OaKaHHSX YyYaCHUKIB mpolecy
Mepialii, He 3aliMaTH MO3uIlil0 oAHiel 3i cTopiH. BiH He Mae
npaBa HaB'fA3yBaTH CBOK JYMKY II0J0 CYTHOCTI MOPO3yMiHHA
MiXK CTOPOHaMH, ajie MOXKe CIPSMOBYBaTHU Me/liallilo B HANPSIMKY
JIOCAITHEHHS IPUMUPEHHS Mi>)K HUMM.

HeliTpanbHicTh MefiaToOpa NOBUHHA 3abe3MedyyBaTUCH
MOXKJIMBICTIO 3asIBJIEHHSI CTOPOHAMH MOMY BiIBOAY HA 6y/1b-IKOMY
eTari Me/jianii abo caMmoBiIBO/lY, 32 HAsIBHOCTi 06CTaBUH, IKi MOTJIH
6 BKa3yBaTH Ha MOT0 yrnepe KeHiCThb.

BozpHoyac BapTo MaTH Ha yBasi, 1[0 Ha BiIMiHY Bi/j [UBIJIbHUX
CIpaB, y KpUMiHAaJIbHOMY NPOBaJKE€HHI CTOPOHU Mepianil
He piBHONpaBHI, a/i)ke Ha MiJj03pIOBaHOro, 06OBHMHYBAaYeHOT O
MOKJIaJAEThCA 060B’I30K BiJ[IIKOAYBaHHS 3amo/issHOI LIKOAH,
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110 CBOEI YEProK MOKHA pO3IJIA[aTH K NeBHUU BUKJUK
HeWTpanbHOCTI MeniaTopa. beayMoBHO, MejiaTop He MOXe
HEeNTpPa/IbHO BIJTHOCUTHUCH [J0 KPUMIHA/JIBHOTO IPABONOPYLIEHHS AK
HEraTUBHOTO COLiaJIbHOTO SIBHUIIA, OJHAK BiJi HOr0 MalCTEPHOCTI Ta
npodecioHanizMy 3a71€KUTb MOXKJIUBICTb JOCATHEHHS OaJlaHCy MiX
0CyJlOM BUMHEHOTO0 CYCHiJIbHO HE6E3NeYHOT0 JlisIHHS Ta J,0II0MOT 010
[OTEpNiJIOMY Y BiJTHOBJIEHHI HOPMaJIbHOI KUTTEAIANBHOCTI, a
Mi03pI0BaHOMY, 06OBUHYBAaYeHOMY — Y pecoliiasisariii.

YTiM, Lle He 03HaYa€, U0 BUMOTH NOTEPIIJIOrO A0 NpPaBoO-
NOPYLIHUKA MOXYTb 6YTH HECHiIBMipHUMHU TSXKKOCTI BUUHEHOTO
KPHUMIiHaJIbHOTO MIPAaBONOPYIIEHHS, pO3Mipy 3aloiAHOI LKOAU
Ta iHIIUM CYTTEBUM O6GCTaBHHAM. YCi JOMOBJIEHOCTI, [0 SIKUX
JOXOJAATh CTOPOHHU B X0 MeJjialiil, IOBUHHI MiCTUTU PO3yMHI YMOBU
i 3060B’s13aHH4, AKi BiZ|IOBiaI0Th /1AM i 3a/1a4aM 3aXUCTY MpPaB i
3aKOHHHX iHTepeciB 0C0O6UCTOCTI, CycnizibcTBA i Jlep>KaBH.

I') Kongidenyitinicms npoyedypu mediayii.

[HdopMalis, oTprMaHa B mpoiieci Meiallii, e KoHiIeHI[IHHOO Ta
He MO)ke Oy TH BUKOPHUCTaHa B MallOyTHbOMY, 32 BUHSITKOM BUNA/KIB,
KOJIU Ha Lie IOT0/KYIOThCsl cTOPOHHU. Y naparpadi 30 PekomeHaanii
Pagu €EBpony Ne R 19, 4K BUHATOK, 3BEpHYTO yBary Ha MOXKJIUBICTb
Ta 060B’A3KOBICTb MOPYILIEHHS NPUHIUNY KOHPieHLiHHOCTI y
pasi, AKIo Taka iHpopmMallis MiCTUTh BiZJOMOCTi PO MOXKJIUBICTH
BUMHEHHSI TSKKOrO 3JI0OUMHY B Mal6yTHboMy'. OKpiM LbOTrO,
JupextuBa Ne 2008/52/EC €Bpomneticbkoro napjamMmeHTy i Pagu
€Bpomnu Npo AesIKi acneKTH HocepeJHUITBA (Me/fiarii) B IUBIIbHUX
Ta KOMepLilHUX cnpaBax BiJ 21 TpaBHA 2008 poky Takok BU3HAYaE
BUHSITKM 3 IPUHLMIY KOHQIAEHI[INHOCTI: a) KOJIU 1le HeoOXiHO
AJI1 TPOMaJiCbKOro MOPAAKY B 3alliKaBJIeHiN JAepkaBi-uJeHi,

! Pexomenpanist NeR (99) 19 (Big 15. 09. 1999 p.) KomiTety miHicTpiB
Pagu €Bponu gepxxkaBaM-uieHaM «IIpo Meaialiio B KpUMiHa/JIbHUX CIpaBax».
BidHosHe npasocydds e Ykpaiui: lllokBapTanbHui 6r10seTedb. 2005. Ne 1-2.
C.50-53.
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0CO6JINBO A1Jis 3a6e3MeYyeHHsT 3aXUCTY MePIIOPSAHUX iHTepeciB
JliTed abo AJis 3an06iraHds 6yAb-sIKOro MOCAraHHsA Ha Qi3UYHY
a60 McyuxoJIoTivHy 6e3MeKy JIIOAUHY; 6) KO ONPUJIIOHEHHS 3MiCTY
YTO/iU, JOCATHYTOI 32 JIO[IOMOT010 ITOCEpeIHUIITBA, HEOOXiAHO 115
TOrO, 006 3JiHCHUTH a60 BUKOHATH ILII0 yTOAY".

[licna 3akiHYeHHA npoueAypu Mejianii Mmegiatop Moxe
MOBIJJOMUTH:

(a) npo pe3ysnbTaTU camMoi NpoLeAypU: JOCATHYTO 3rogUd MiX
CTOpOHaMH abo Hi;

(6) 3MmicT camoi yrogu, TO6TO 30600B’I3aHHS CTOPiH, YMOBH iX
BUKOHAHHSA Ta iHIII 06CTaBUHM.

OpHak, MeziaTop He BIIPaBI:

(a) posroJiolyBaTH Xifi IPOBeAEHHS NPOLEAYPH;

(6) mo3wuriii Ta JOBOJU CTOPIH;

(B) aBaTH OL[iHKY OBE/iHIIi CTOPiH y X0/1i 3yCTpiui;

(r) moBilOMJIATH IHUIUM y4acHUKaM MpoLeAypu Mefiauii
06CTaBUHHU, IKi CTOCYIOTBCS JIMIe O Hi€l i3 cTOpiH, 6e3 il 3roau
TOILO.

Po3misgyBaHui NpUHLMI HAbyBa€e 0CO6GJIMBOT0 3HAUYEHHS y pasi,
SIKII[0 CTOPOHHU B X0/1i MeAiallii He AiMIIIM TOp0o3yMiHHS, TO6TO yrojaa
He Gys1a focsirHyTa. [1106 YHUKHYTH MOX/IMBOTO BILIMBY pPe3y/IbTaTiB
HeB/la/101 Me/lialliliHOl polleAYPU Ha MOAAJIbIINHI Xi/i TPOBA/PKEHHS,
y pasi HeZJOCATHEHHS YTO/iU, MeJ[iaTop MOBHHEH OYTU HaZi/eHUuN
NMpaBOM MOBiJOMUTHU MPO pe3yJbTaTH NPOLEAYPH, aJle HE MPO
[IPUYVHY HeJJOCATHEHHA 3T0/1H, a TAKOXK IIPO LOBO/H i [TO3ULiI CTOPIH.

MegniaTop HaJIeXKUTh A0 KoJia 0Cib, siKi HaAileHi Tak 3BaHUM
a6CoJIIDTHUM iMYHITETOM CBi/iKa, TOOGTO MOr'0 HE MOXKHA IONUTYBATH
SIK CBi/IKa PO 06CTAaBUHY, SIKi CTa/IM KOMY BiJIOMi y 3B’SI3KY 3 y4aCTIO
B YKJIaIeHHI Ta BUKOHAHHI Yrou.

! NupexTtusa Ne 2008/52/€C €Bpomneiicbkoro napsiaMmeHTy i Paau EBponu
Npo JiesiKi acleKTH nocepeAHUNTBa (Meiallii) B IMBIIBHUX Ta KOMepIiHHUX
cnpaBax. URL : http://zakon3.rada.gov.ua/laws/show/994_a95

® 100 ¢

208

20

2



Po3gin 2 « OcobnuBocTi 3piiicHeHHA NeperoBopiB Ta MediaLii y KpUMiHanbHUX NPOBaZXeHHAX

11 Y pasi nopyuieHHs1 npuHIMIY KOoH}ifeHiHHOCTI MeaiaTop
NIOBHMHEH HECTH BiJIOBIZaJIbHICTh, BCTAHOBJIEHY 3aKOHOM.

I1id yac eupiwieHHs Keticy Heo6Xi0HO Kepy8amucsl N0J10HCEHHS-
Mmu cmamell 4, 5, 7 3akoHy Ykpainu «Ilpo mediayiro», po3diay 11
PexomeHndayii Ne R (99) 19 Komimemy Minicmpie Padu €sponu
depoicasam-vieHamM, sIKi 3ayikas.ieHi 8 opzaHizayii mediayii'y kpu-
MiHaAbHUX cnpasax ma 3akoHy Ykpainu «IIpo adeokamypy ma
ad8okamcbKy 0isiNbHICMby.

CucmemHull aHaNi3 3a3HAYEHUX HOPMAMUBHO-NPABOBUX
aKkmie 00360.15€ 3po6umu maki 6UCHOBKU.

1. Yuacmb adsokama 8 npoyedypi nocepedHuymaea sk media-
mopa 8i0pi3HsIEMbCA nNe8HON cheyu@ikoro 8i0 BUKOHAHHS poi
Mediamopa iHWuMU 0cobamu, OCKiAbKU adeokam € Keanigikosa-
HUM lopucmom, kuil Hadae npagHu4y donomozy Ha npogecitimitl
0CHO8I, Hece 8i0nogida/ibHicMmb 30 HEBUKOHAHHS A60 HeHa/1exHcHe
BUKOHAHHS C80IX 0608°A3Ki8, 8 MOMY YUCAI — 3a NOPYUWEHHS a080-
Kamcbkoi maemHuyi. Adsokam moxce gucmynamu mediamopom,
peanizyiodu ceoi oyHkyii 3 HadaHHs ropuduyHoi donomoau, 00HaK
ys dislibHicmb HecyMicHa 3 npedcmasHUYymeoM iHmepecie 00HIel
31 cmopiH, siki 6epymbs yuacmb y npoyeci mediayii.

2. CmocosHo dpy2020 3aNUMAHHs, 8apmo 3asHavumu, o He3ea-
HCarvu Ha me, Wo 8 cumyayii, IKa ck1aa1acs 3a yMosamu 3a0adi,
MOJCHA 6Y/10 6 noxcaaimucs, wo eeauka ma ckaadHa poboma
38edeHa HaHigeyb Yepes nidaimkosi npumxu. A yu 8iH hodymas
npo iHULy cCmopoHy, ika mexc npayrosaa Had cumyayiero? Ta xiba
mak pobsasams? fAkujo y3saecs, mo mpeéa dogodumu 9o KiHYs...
Hacnpasdi, Kcenisi npocmo peasisysana ceoe npago 8idmogumucsi
8id yuacmi y npoyedypi mediayii Ha 6ydb-sikomy emani ii npose-
JeHHsl, sIKe 80OHA MA€E 8 cUuly npuHyuny 0obposiibHocmi yyacmi
cmopiH mediayii, ma akuil siexcumbs 8 0CHO8I Npupodu KOHCEH-
cyansHUX npoyedyp.
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3anuTaHHA ONA CAMOKOHTPONK

1. PoskpuiiTe cucteMy npuHIUNU Mefianii Ta HaganTe ii kiacudikariio.

PoskpuiiTe 3MicT NpUHIMIY AOCTYNHOCTI Iporpam Meziauii.

3. Ha gki#t cTazil KpMMiHa/IbHOTO NPOBaJPKEHHA MOXJIMBE 3/iHCHEHHS
Meianii?

4. OxapakTepu3ylTe NPUHLUMUI He3aJEXHICThb Ta aBTOHOMHICTb
MeaialiiHUX CIYXKO.

5. ki rapanTii HelTpanbHOCTI Ta HeynepePKeHOCTI MeJjiaTopa nepe/oa-
YyeHi y 3aKOHO/JaBCTBI?

6. PoskpwuiiTe 3MicT NpUHIUIY A06POBIIBHOCTI y4YacTi cTopiH Mezianii.

7. OxapaKTepU3yuTe NPUHIUI CAMOBHU3HAYE€HHS Ta PiBHOCTI IpaB CTOPiH
Megnianii.

8. fk 3abe3mnevyyeTbcsa KOHQIIEHI[IHHICTh MpoLeAypyu MeAianii?

N
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2.5. MegiauinHui npouec Ta npaBoBuUI CTaTyC MeAiaTopa

2.5.1. llpasosuii cmamyc mediamopa. 3akoH Ykpainu «IIpo
Me/JiaLio» BU3HA4Ya€e MejiaTopa fAK CleliaJbHO NiAroTOBaHY
HeHTpaJibHy, He3aJexXHy, HeynepeMkeHy i3udHy ocoby, sKa
npoBOoAUTh Meianito (m. 2 4. 1 cT. 1). ¥ Teopil npouecyasbHOro
rpaBa i MejiaToOpoM pO3yMirOTh Cliel{ia/IbHO Mir0TOBaHY TPETIO
HelTpaJbHy 0C00y, fIKa, 3/[iHCHIOIOYM 3arajibHe KepiBHUI[TBO
npoueAyporo Mefialii, JonoMarae CTOpoOHaM BpPeryJoBaTH CIip
Ta I0CATTH MaKCUMaJIbHO epeKTHUBHUX IOMOBJIEHOCTEMN, OTHAK He
Ha/liJleHa IOBHOBAKE€HHSIMU Ha YXBaJIeHHS PIllleHHA 110 CyTi CIIOpY.

CTtaTyc Ta BUMOTH 10 MeAiaTopa MOXYTh BHU3HA4YaTUCS Ha
3aKOHO/IaBYOMY PiBHi a60 B /IeOHTOJIOTYHUX HOpMax npodeciiHoi
[PAKTUKHU. K CBIAYUTD JOCBI/ iIHO3€EMHUX iep>KaB, 0OCHOBHI BUMOI'U
Jlo MeZiiaTopiB HaW4acTille MOB’s13aHi i3 TAKMMH KPUTEPIiSIMH, 5K BIK,
HasIBHICTb NMEBHOT'0 06CATY J1i€3AATHOCTI, BiICYTHICTb CyAHUMOCTI,
HadBHICTb OCBITH, IPOXOKEHHS CIlel[ia/IbHOI'0 HaBYaHHA 3 MeJialil
Ta OTPUMaHHS BiANOBiHOT0 JOKyMeHTa Ipo I1iel.

! BogHouac y AesiKuX 3apy6iKHUX JiepikaBaxX iCHYE pO3MO/iji MeiaTopiB
Ha npodeciiHuX (aKpeAUTOBaHUX) Ta HenmpodpecCiHHUX (HeaKpeJUTOBAHUX).
Tak, BifgnoBigHO 0 cT. 9 3akoHy Pecny6uiiku Kazaxctan mMejjiaTopoM Moxxe
OyTH He3aJieXKHa, Heylepe»keHa, He3aiHTepecoBaHa B pe3yJbTaTax CIpaBU
¢isuyHa ocoba, o6paHa 3a B3AEMHOIO 3T0/[0I0 CTOPiH MeJialii Ta BK/IOYEeHa
Jl0 peECTpy MeJiaTopiB, sika HajaJja 3roJly Ha BUKOHaHHA QYyHKILII MeaiaTo-
pa. [Ipu uboMy AisiIbHICTH MeiiaTopa MOXKe 3/iHCHIOBATHCS SIK HAa Mpodeciii-
Hi#, Tak i HenpodecikiHil ocHOBI. B ABcTpii icHye mofis Ha akpeAUTOBAHUX
Ta HeaKpeJAUTOBAaHUX MeJiaTopiB. AKpeJUTOBaHi MeJiaTopu MalTb OyTH
3aHeceHi [0 peecTpy, AKUM Besie MiHicTp roctuuii. [IpaBo 6yTH 3apeecTpoBa-
HUM y CIUCKY MeZliaTopiB MaloTb 0c06H, s1Ki focaran 28-pidyHoro BiKy, MalOTh
npodeciiiny kBasidikalilo, 3ac/yroByoTh Ha AOBipY Ta 3acTpaxyBaJjl CBOIO
LMBIJIBHO-IIPABOBY BiJNOBiAAJIbHICTL BiANOBiJHO O BUMOI, BCTAaHOBJIe-
HUX y 3aKoHi. [Ipy nboMy Taki 0cO6M MalOTh NPOUTH HABUYAHHS TeOpeTHY-
HuM ocHoBaM Megianii Big 200 go 300 roguH, a Takoxx MaTtu Big 100 go 200
roAvH npaktuku ([luB. noksaazHo: Mediation in EU countries: Austria. URL :
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BignoBigHo o 3akoHy Ykpainu «Ilpo mMegianito» MeaiaTopoM
Moxe 6yTu ¢ismyHa ocoba, sgka npoumaa 6a30By MiJ[TOTOBKY
MeziaTopa B YKpaiHi a6o 3a kopAoHOM. MejiiaTopoM He MOXKe 6y TH
0co6a, fKa Ma€ CyuMicTb, 0coba, LUBIJIbHA Ji€3JaTHICTb SKOI
ob6MeXxeHa, abo HeJlie3gaTHA ocoba (4.4. 1-2 cT. 9).

Ha Heob6xigHOCTI cnerniajsbHOI NMiAroTOBKM MejiaTopiB
HaroJIoOueHo y MibXHapoAHUX akTaX. Tak, y . 16 JlupekTusu
2008/52/€C €Bponeiicbkoro napJsaMmeHTy Ta Pagu npo geski
acrnekTHy MeJjiallii B IMBUIBHUX | KOMePI[iMHUX ClIpaBaX 3a3HAa4Y€eHO,
110 /1151 3a6e3MevyeHHs1 B3aEMHOI Z0BipH 1110/10 KOHiAeHIIIHHOCTI,
CTPOKIB IIO30BHOI JABHOCTI i CTPOKIB Aii paB, a TAK0K BU3HAHHS
I BUKOHAHHA yroJ, AOCATHYTHUX 3a pe3yJbTaTaMU Mejialil,
Jlep>kaBaM-usieHaM €C ciifg BciMa 3aco6amu, siki BOHM BBaXKAIOTh
NPUWHATHUMH, CIPUATH HaBYaHHIO Me/liaTOPiB Ta BOPOBA/I»)KEHHIO
ePeKTUBHUX MeXaHi3MiB KOHTPOJIIO IKOCTi mocyT Meianiit. ¥ m. 1.1
€BpONENCHKOr0 KOJeKCy MOBE/iHKU Me/iaTOPiB TaK0K BKa3aHOo, 1110
rocepeHUKY MMOBUHHI 6y TH KOMIIETEHTHUMH i 06pe 06i3HaHUMU
1010 npoueaypu Meaianii. lle nepe/ib6adae Bi/inoBiHe HABYAHHS,
Ge3nepepBHe OHOBJIEHHS 3HAHb i MPaKTUKU MeAianil 3rigHi 3i
CTaHJApTaMHU i IPUHIMIIaMU IX aKpeauTallii’.

He3Baxkarouu Ha Te, 110 3aKOHOJABCTBO PI3HUX JeprKaB
BCTAQHOBJIKOE Pi3HI BUMOT'U [0 HaBYaHHS MeJiaTOpiB, 3arajoMm
CIOCTEPIraeThCs TeH/eHIlis A0 36i/JblIeHHS TOJUH HaBYaHHS Ta
060B’s13KOBe BUOKPEMJIEHHS MPAKTUYHOI KOMIIOHEHTH Y TAKOMY
HaB4YaHHI. 3a3Ha4YeHi TeHAeHIii Bijo6pakeHi 1 y 3aKOHO/IAaBCTBI

https://e-justice.europa.eu/content_mediation_in_member_states-64-at-en.do?
member=1).

! Nupextusu 2008/52/€C EBponeiicbKoro napjaMeHTy Ta Pajgu npo geski
acnexkTy Mejiauil B LIMBIIbHUX | KOMepLiliHUX cnipaBax BiA 21.05.2008 p. URL:
https://zakon.rada.gov.ua/laws/show/994_a95#Text

2 European Code of Conduct for Mediators, 02.06.2004. URL : https://www.
euromed-justice.eu/en/system/files/20090128130552_adr_ec_code_conduct_
en.pdf
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YkpaiHi. Tak, BignoBigHo A0 cT. 10 3akony Ykpainu «[Ipo meaianiro»
6as3oBa MmiAroToBka MeJiiaTopiB 3/[iHCHIOETHCS 32 MPOTrpPaMoI0
06cAroM (TpuBasicTio) He MeHIiie 90 roJUH HaBYaHHH, Y TOMY
YuCJIi He MeHIle 45 roguH NpakTHYHOro HaB4YaHHA. [Iporpama
6a30Boi MiATOTOBKU Me/{iaTopa OXOIJIIOE TEOPETUYHY MiATOTOBKY
i BigmpayoBaHHS NPAaKTUYHUX HaBU4YOK. Taka migroroBka
3/liICHIOETHCS CYy6'EKTAaMU OCBITHBOI AiIJIBHOCTI, i 10 3aBepPIlIEHHI0
TaKoI MiITOTOBKU BUJIAEThCA BiAnoBigHUN cepTUdikat. [lifroToBKa
MeJiaTopiB, KpiM 6a30B0i, MOXKe BKJIIOYATH cleliajizoBaHy
MiArOTOBKY BiJIOBiIHO /10 MpoTpaMy HaBYaHHS, PO3pO6IEeHUX
cy6’eKTaMU OCBiTHBOI AisiIbHOCTI. 3a3BUYal creliajgi3oBaHa
MiArOTOBKA Me/IiaTOPiB OXOMJIIOE Mi/ITOTOBKY B CIMEMHUX CIOpax
a60 y KpUMiHaJIbHUX CIPABax.

3a pesysbTaTaMyd HaBYAaHHS Ta NiATBepAXKeHHS HAOYTHUX
KOMITETEHTHOCTEMN BUJIAETHCS BiAMOBIAHHUMN cepTUIKAT, 10 AKOTO
JlOJIa€ThCS Nepesik KOMIIOHEHTIB pOrpaMyd HaBYaHHS i HAOYTHUX
KOMIIETEHTHOCTEMN.

Oco6/1MBYy yBary y 1jboMy KOHTEKCTI JIOIli/ibHO 3BEPHYTH Ha
NOpsIJ 0K BiZ00py MeliaTOpiB AJ151 y4acTi y mporpamax NpucyAo0Boi
Megianiil. 3apy06iXKHUH AOCBiJ MOKa3yeE, 1110 0 TaKUX MeJiaTopiB

! MpucygoBa Meaianis (court-related mediation, court-annexed mediation) -
OJIMH i3 BU/IiB Me/liallii, 1110 TPOBOAMUTbCS MiC/Isl 3BepHEHHS 0COOH 10 CyAly Ta iHTe-
rpoBaHay CyJOYUHCTBO, Ha BiIMIHY Bi/| 103aCyl0BOI MeiaLlil, 1110 IpOBOAUTLCA
6e3 3BepHeHHs 0 cyy. Ha Hawl norisiz, Mo>kHa BUOKPEMUTH JleKiJibKa Moziesie it
npucynoBoi Meaianii: 1) 3oBHilIHA npucyioBa Meaianis (external court-annexed
mediation) (a6o «36Ji>keHa» Mejiiallis Y¥ NpUBaTHA Mejiiallis B paMKax Cy/0-
BOTI'0 Npolecy) — pisHOBU/ IPUCYA0BOI Meialii, 3a sikoi cyAAa nepeiae cupaBy
Ha po3IJis/, MeJiaTopy, 10 06paHUil CTOPOHAMU Ta HE € CYAJer0 abo iHIHUM
NpaLiBHUKOM CyZy, @ 3aliMa€TbCsl HaJaHHAM MeJialiiHUX [TOCJAYT NTPUBATHO
Ta 3apeECTPOBAHUM K MeAiiaTop; 2) BHYTPillHA NpucyAoBa Meiarnis (internal
court-annexed mediation) - pi3HoBU/ npuUCyA0BOi Meiaii, 1[0 TPOBOAUTLCS
HiGU «BcepeAUHi» Cyay, iKa NOJINSETbCS HAa TPU PI3HOBU/H 3aJI€XKHO BiJ| TOTO,
XTO CaMe BUCTYIIA€E MeliaTopoM: ) iHIIUH CyAs CYAy, ie PO3IJIAa€ThCs CIPaBa,
AKHAU He BXOJUTb /10 CKJIaJly Cy/y, 1110 PO3IJ/IAA/IA€ 3a3Ha4eHy CIIpaBy, Ta Ma€ cep-
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MOXYTb BUCYBaTHUCs J0AATKOBI KpuTepii, AK-0T: cTax po6OTH,
BU3HAHHS Ta aBTOPUTET cepeJi KOJIeT, OPUAAYHA OCBITa, CrieljiaJbHe
HaBYaHHA 3 OKpPeMHX HaNpsAMKiB Mefianii (ciMmeiiHi cmopw,
KOprnopaTUBHIi cropu, 6i3Hec-Meianisa Touo), abo cneniajbHe
HaBYaHHA y 6i/1b1IOMY 06C5131i rOJIMH NOPiBHSAHO 3 6a30BUM KypCOM
Mejialiii, To1o.

IIpaBa Ta 060B’sI3KU MefiaTopa. CTaTyc MeAiaTopa TaKOX
BU3HAYAETbHCS CYKYIIHICTIO MPaB Ta 000B’sI3KiB, IKKUMHU BiH Ha/[iJIeHU
y Mexax NpoBeJleHHd npoleaypy Mejianii. MeaiaTop Mae npaBo:
1) caMocTiiiHO BH3HayaTH MeTOJUKYy NMpPOBeJeHHs Mefialii, 3a
YMOBH JOTPHMMaHHSI BUMOT 3aKOHY, IpaBUJ NIpOBeJeHHA MeZialil
Ta HOpPM NpodeciiiHOI eTHKU MejliaTopa; 2) OTPUMYBATH Bifi CTOpiH
koHQUIIKTY (criopy) iHdopmariito mpo Takuii KOHGJIKT (crip) B 06¢53i,
HeoOXiITHOMY Ta JOCTAaTHbOMY JJisl IpOoBeZileHHs Mejianii; 3) Ha
BiZIIIKOAYBaHHA BUTpAT, 3[[iNCHEHUX AJid MiATOTOBKU [0 Meialil
Ta ii NpOBeeHHS, a TAKOK Ha OMJIATy MOCIYT 3a 34iCHEHHA 3aX0/iB
3 mirOTOBKU /0 MeAialii Ta/a6o ii mpoBeieHHsA y po3Mipi Ta dopwmi,
nepez6ayeHUX JJOrOBOPOM MPO NPOBeAEHHS Mejiallil, npaBujaMu
npoBeJieHHs MeJianii abo 3akoHOLaBCTBOM; 4) 36upaTu Ta
MOLIMPIOBATU 3He0CO0JIeHy iHPpOopMaLlito PO KiJIbKICTb, TPUBAIICTh
Ta pe3yJIbTaTUBHICTb MPOBE/IEHUX HUM MeJliallii; 5) BiiMOBUTHCA BiJ
y4acTi B MeJialil. 3aKOHOM, JOTOBOPOM IPO NpOBeAeHHA Mejialii
a6o mpaBuWJIaMy TPOBeIeHHS Me/jiallii MOXKyTh Oy TH nepei6adeHi i
inmi mpaBa MeaiaTopa (4. 1 ct. 11 3akony Ykpainu «IIpo mefianio»).

TudikaT MesiiaTopa; 6) MpaliBHUK CYAY, 10 HE € CYA/1e10, HAIPUKJIA[, MPpaLiBHUK
amnapary cy/y, IOMiYHUK CyAAi Tolo, B) crenia/ibHi MeAiaTopH, sKi MpaiooTb
Ha NOoCTilHIN 0CHOBI y ieHTpi Meianii, 1[0 3HaXoAUThCs NpH cyAi. ([eTasnbHile
auB. llysina T. A. BupoBa/i>xeHHS IHCTUTY Ty NPUCYA0BOI MeAiaLil Ak nepcrnek-
TUBHHUH HanpsMoK pedopMyBaHHS LUBIJILHOTO MPOLECyabHOTO 3aKOHO/AB-
cTBa YKpainu. Ykpaina Ha wsxy do €eponu: pepopma YusiabHO20 NpoyecyanbHo-
20 3aK0HOdascmaa : 36. HayK. pallb. MaTep Mi>kHap. HayK.-MpakKT. KoH. (M. Kuis,
7 nunHa 2017 p.). Kuis : B/l Jakop, 2017. C. 195-200).

® 106

Pl



21

m

Po3gin 2 « OcobnuBocTi 3piiicHeHHA NeperoBopiB Ta MediaLii y KpUMiHanbHUX NPOBaZXeHHAX

MepiaTop Moxe HalaBaTH NOCJAYTH 3 MeJialii Ha MJIaTHIN YU
6e30MJIaTHIM OCHOBI, 32 HAWMOM, Yepe3 Cy6'eKTa, 1110 3abe3nevye
npoBeJieHHs Mejianii, yepe3 o6’egHaHHs MeaiaTopiB ab6o
iHAMBiAyanbHO. MefiaTop NpOBOAUTE Me/iallito iHAUBIyaJbHO K
¢disnuHa 0cob6a, sika NPOBaAUTh He3a/IeXKHY NpodeciiHy AiNbHICTD,
abo sk ¢isuyHa ocoba-niAnpremMenb. MeziaTop, SKWi NPOBOAUTH
Mejialito iHAUBIAya/lbHO, MOXe BiJKPUBATH PaXyHKH B GaHKaX,
MaTH MevyaTKy, IITaMIy, 6JIaHKH i3 3a3HAaYeHHSIM CBOTO MPi3BUIIA,
iMeHi Ta no 6aTbKOBi (3a HasgBHOCTI). BogHo4ac y kjaacu4yHin
MozieJli pacuiTaTUBHOI Meiallii MefiaTop He Ma€ MpaBa HaZlaBaTH
MopaZiu CTOpOHAM 11010 BUPillleHHS COpYy Ta NPOMNOHYBATH CBOI
BapiaHTH Horo BupimeHHs. MejiiaTop Moxe NPOBOAUTH MeJiallito
0/lHOOCO60BO abo Mejialiss MOXe MPOBOJUTHCH KiJlbKoMa
MeziiaTopaMu (Ko-Mezialis).

[lopsap i3 nyum, MmeziaTop Hece i MeBHi 060B’3KH, 30KpeMa:
1) 3pilicHIOBaTH NiArOTOBKY 10 Meialii Ta ii npoBeieHHS BiZNOBIAHO
J10 IbOI'0 3aKOHO/aBCTBA, IPaBUJI IPOBEAEeHHA MeJialil Ta KogeKCy
npodeciiHOI eTUKU MeliaTopa; 2) Mij yac miroToBKU A0 Mejialtii
Ha/laBaTH CTOPOHaM KOHPJIKTY (cropy) AJ1s 03HalOMJIEHHS KOJEKC
npodeciiHOI eTUKH, IKOTO BiH JOTPUMYETHCSA Y CBOIH AiJIBHOCTI;
3) He po3roJiomyBaTH iHdopMaIiito, Aka cTaja oMy Bijjoma i
4ac MiJIr0TOBKY Ta MPOBeJieHHs Meiallii; 4) MoBiOMJISATH CTOPOHU
Me/iiallii 1o mMoYaTKy Ta Mijj Yac npoBeJleHHs Me/jiallii mpo 0Co6UCTi
06CTaBUHHY, BiJHOCUHU Me/liaTopa 3 OJIHi€I0 i3 cTOpiH Mejiallii B
O6ynb-skii chepi, kpim megianii, npo KoHPJIKT iHTepeciB, AKi
MOXXYTb BUKJIMKATH OOI'PYHTOBAHUM CYMHIB y HOT0 HEUTPAJIbHOCTI,
He3aJIeXKHOCTI Ta Heylepe KeHOCTI. Y TakoMy pa3i MeJjiaTop Moxe
NPOBOAUTH MeJjiallito JiMIle 3a HagBHOCTI MMCbMOBOI 3roJiv BCix
CTOpiH MejiaLii Ta BiANOBIAHO 0 CBOTO BHY TPIIIHbOI0 IEPEKOHAHHA
11010 IOTPUMAHHS HUM NPUHIIUIY HEUTPAJbHOCTI, He3a/1eXKHOCTI
Ta HeylepeaKeHOCTi MeJiaTopa; 5) NPUNUHUTH NMpPOBeAEHHHA
Megianii y pa3i BUHUKHEHHsI CyllepeyHOCTi MK 0COOUCTUMU
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iHTepecamy Ta 060B’I3KaMM MeJjiaTopa, Ika MOe BIJIMHYTH Ha
HMOT0 HEUTpPaJbHICTh, HE3AJIEXKHICTh Ta HEyNepeIKEeHICTh Mif, yac
NpoBeJleHHs Me/jallil, a TAaKOX 3a HasIBHOCTI iHIIMX 06CTaBUH, 1110
YHEMOXKJIMBJIIOIOTh KO0 y4acTb a0 BUMAraloTh IPUNMHEHHS HOT0
y4acTi B Meaialii; 6) iHpopMyBaTH CTOPOHHU Ta iHIIKUX YyYaCHUKIB
Megianii mpo ixHi mpaBa Ta 06OB’SI3KH, NPUHLMUIMN i paBuJa
[IpOBeJleHHA MeJiallil, CTpYKTypy npoLeAypyu MeJiaLii, MOXJ/IMBICTb
OTPUMaHHS KOHCYJIbTaLlill y BiJIOBIAHUX clieljiaicTiB (ekcnepTiB),
HaCJIiJIKW YKJIaJleHHs IOr0OBOPY Npo NMpoBeJieHHs Mejianii Ta/a6o
yroAu 3a pe3y/JbTaTaMH MeJliallii B MMCcbMOBIH 4K yCcHIN dopMi, a
TaKOX PO CBil mpodeciiHUM JOCBiJl Ta KOMIIETEHIIi10; 7) KepyBaTH
npoleayporo Meianii; 8) migBuinyBaTu cBili npodeciiHUM piBeHb;
9) BUKOHYBATH iHIIi 060B’sI3KH, Mepe/i6adeHi 3aKOHOZJABCTBOM Ta
IHIIMMU IPAaBOBHMMHU aKTaMU, JOTOBOPOM IIPO [IPOBEeHHA MeAiaLil
abo npaBusaMu npoBefieHHs Meianii (4. 1 cT. 12 3akoHy Ykpainu
«Ilpo meniamiro»).

OfHUM i3 HalbibII JUCKYCIMHUX NUTAHb € NUTAHHS 1100
BeJleHHd peecTpiB MeaiaTopiB. MixkHapo/jHa NpaKTHUKa BeJleHHA
MeJiiaTopiB € HeoJHOpPiAHOW. Tak, B OKpeMUX JiepKaBax iCHYE
€/JUHUH pEECTP MeliaTOpiB, BeJleHHs SIKOTO MOKJIa/leHO Ha OpraHu
Jlep>kaBHOI BJIai¥, 30KpeMa, MiHiCTepCTBO 0CTULii a60 BepXOBHi
Cy/Ziy, abo 3K iCHY€E NpaKTHUKa BeJIeHHS PEECTPIB pi3HUMU yCTAaHOBAMH,
30KpeMa, OpraHaMHy CaMOBPsIJlyBaHHs MefiaTopiB (acorianissmMu
MeiiaTopiB, ix 06’€JTHAHHAMHU TOII0), [EHTPAMH, 1[0 3/1iCHIOIOTH
MiITOTOBKY MeZiiaTopiB ab60 HA/Ial0Th MOCIAYTH 3 Mejiiallii ToIo.

HanioHasbHe 3aKOHOAABCTBO [A03BOJIIE BECTH PEECTPHU
MejiaTopiB 06’eAHaHHAM Me/jiaTopiB Ta cy6’ekTam, IO
3abe3Meyy0Th NPOBeJleHHS Mejaialii, 3 JOTPUMaHHSIM BUMOT
3aKOHY 110/10 36MpaHHs, 30epiraHHs, BUKOPUCTAHHS Ta NOLIMPEHHA
koHpineH1iiHOI iHPopMalii mpo ocoby. Jlo peecTpy BKIKYAOTHCS
Taki BifjoMocTi: 1) npi3Bulle, iM’s Ta 1o 6aThbKOBI (32 HASBHOCTI)
MeJiaTopa; 2) ocBiTa; 3) MoBa (MOBU) NpoOBeAeHHs Mefialil;
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4) KiJIbKiCTb rOZIMH 6230BOI Mi/IFOTOBKHU MeIiaTopa i3 3a3HaYeHHAM
HallMeHyBaHHS cy6’€KTa OCBiTHBOI AiiJIBHOCTI, 10 3/[iHCHUB
niaroroBky; 5) cneniasnizanisa mexaiaTopa i3 3a3HaueHHAM
KIJIBKOCTI rOJUH creljiaji3oBaHoOi NiAITOTOBKHU (3a HAasABHOCTI);
6) indopmariis npo nigBuIeHHS npodeciiHOro piBHSA MejiaTopa.
PeecTp Moke MiCTUTH ¥ iHIII BioMoOCTi, BU3HaYeHi 06’€fHAaHHAM
MeJliaTopiB YU CyO’'EKTOM, 1[0 3abe3Meuye NpoBeleHHs Me/ialil.
[ndpopmMmaLis, BHeceHa [0 peecTpiB MeziaToOpiB, € BiKpUTOIO Ta
3arajbHOAOCTYIIHO0. PeecTtpu MegniaTopiB po3MilyroTbCca y
BiskpuTOoMy foctyni B Mepexi [HTepHeT (cT. 14 3akoH YkpaiHu
«[lpo mepianiro»).

Ha KoopauHaniiiHuil nieHTp i3 HailaHHA MPaBOBOi JOMOMOTHU
MOKJI3JA€ETbCsI 060B’5130K GOpPMyBaHHs i BeJleHHSI PEECTPY
MeziaTopiB, fKi 3ay4alOThCs LeHTPaMH 3 HalaHHS 6e30MIaTHOI
BTOPHHHOI MPaBOBOi flonmoMoru’. Peectp siBJisie co6010 6a3y JaHUX,
ska GOpMy€eThCs Ta BeJleThCsl KoopAMHALiHHUM LeHTPOM, V SKil
MiCTATbCA BU3HAa4YeHi BiJOMOCTI Npo MeziaToOpiB, AKi MOXYTb
3aJiy4yaTucs AJis NPOBeAeHHs Mepiallil, o 3a6e3NeYyeThCA
IleHTpaMUu 3 HaJaHHA 6e30MJIaTHOI BTOPHUHHOI NpPaBOBOIi
JIOTIOMOTH (Y KpUMiHa/IbHOMY MPOBa/?KEHHI 1110/10 HEMTOBHOJIITHIX
NPaBOMOPYIIHUKIB?).

Ha Hamy AyMKy, AOLiJIbHUM € HajJlaHHsS NpaBa BeJleHHH
peecTpiB Me/[iaToPiB LIMPOKOMY KOJIY Cy6'EKTIB, IKi MAalOTh Y I[bOMY
3aiHTepecoBaHiCTh Ta NOTPeby — opraHisallisaM, ki 3a6e3ne4yoThb
MiITOTOBKY Me/IiaTOpiB Ta Ha/laHHS MOCAYT MeJiallii, 06’eJTHaHHAM

! Tlopsimok BesieHHs: KoopIMHALIITHUM [IEHTPOM 3 HaJlaHHsI IIPaBOBOI J10TI0-
Moru PeecTpy MeziaTopiB, IKi 3a/1y4aroThCs LIeHTPaMU 3 HaJlaHHS 6e30I1/1aTHOT
BTOPUHHOI 1PABOBOI I0IIOMOTY, 3aTBeppxeHni Hakazom MinicTepcTBa ocTunil
Ykpainu 28 nucronaza 2022 poky Ne 5298/5.

2 lus. pokaazaHo: [lopsifok peasisauii misioTHoro npoekTty «IIporpama Bij-
HOBJIEHHS J1J1 HEIIOBHOJIITHIX, 4Ki € MiZJ03pl0BaHUMU Y BUNHEHHI KpUMiHaJIb-
Horo npasonopyieHHsa» Ne 172/5/10, 21 ciuna 2019 p.
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MeJiaTopiB, CyZaM, iHIIUM JIepKaBHUM OpraHaM TolIl0. 3a3Ha4eHU !
niaxig 3a6e3nedyuTb TPAaHCHAPEHTHICTh BeJleHHS BifmoBigHUX
peecTpiB Ta3p06UTH X JOCTYMTHUMHU Ta MAKCHMaJ/IbHO HAO/IMKEHUMU
Jlo crokrBayal.

OkpemMe 3HaYeHHS B AisJIbHOCTI MeJiaTopa MalOTh HOPMHU
npodeciitHoi eTUKH MeJiaTopa. EBpONeNCbKUI KOJEKC TOBE/iHKU
MeaiaTopa (European Code of Conduct for Mediators)? MicTUTb
3araJjibHi eTUYHI CTaHAApPTH, IKi BUCYBAKTBHCA [0 MeiaTopiB, 1110
CTOCYIOTbCS BUMOI'M KOMIETEHTHOCTI Me/iaTopa, MMTaHb MOTro
MpU3HAYEHHs Ta OMJIATH MOCAYT (4acTrHHaA 1), BUMOT He3a/IeXXHOCTi
Ta HeylnepeKeHOCTI MeziiaTopa (4YacTuHa 2), BUMOT /IO MIPOIecy
[IpoBeJeHHA MeJialil Ta yKJaJeHHd yrogu 3a Ii pe3yabTaTaMu
(uactuHa 3), a TakoK BUMOT'Y KoHOiAeHniHOoCTi (yacTruHa 4). Tak,
BiZMOBiAHO 10 CT. cT. 1.1-1.2 nboro JOKyMeHTa Me[iaTOP NOBUHEH
6y TH KOMIIETEHTHUM i 106pe po36upaTurcs B mpoleAypi Meaiarii. Lie
nepeabavyae HaJleKHe HaBUYaHHs, Oe31epepBHE OHOBJIEHHS 3HAHb i
[IPaKTUKU MeJialil 3 ypaxyBaHHAM BIJIIOBIJHUX CTaHAAPTIB i IpaBUJI
akpenuTanii. MesiaTop moromxye 3i cTopoHaMM BinoBigHUMN
yac AJid npoBefeHHA Megialil. [lepm Hi>k NpU3HAYUTH 3yCTpiy,
MeJiiaTop 3060B’13aHU N TePEKOHATUCS Y BJIACHIM KOMIIETEHTHOCTI
JJI IpoBeJleHHd L€l Mefianii. Ha npoxaHHa cTopiH, MegiaTop
3000B’s13aHUI HAJIaTU CTOPOHAM iHdopMallilo 1010 CBOT0 JOCBiAY
i mpakTuku Mefiauii. BignoBigHo g0 cT. 2.1 n1boro JJOKyMeHTa /10

! HanpukJ/aj, y BUNAJKy peasisallii pisHUX Mojiesiell pUCYA0BOi Meaialiii,
JIOLIJIbHO, 1106 peecTpH (CHUCKH) MeliaToPiB, 110 MOXKYTh OYTH 3a/1y4eHi Ao ii
MpOBEJIEHHS, BeJIU CYy[iY, P SIKUX BIANOBiAHA MeJialif NPOBOUTUMETbCS. Y
TaKOMY BUIIa/IKy JOLJIbHO, 1106 cyAu Haacuaaau BepxosHomy Cyay BijoMoCTi
CBOIX PEECTPIB AJi ONPHUJIIOJHEHHA y3araJbHEeHUX CIUCKIB MeAiaTopiB, 10
MOXYTb OYTH 3aJIy4YeHi 10 IPUCYA0BOI MeJiallil, 3 METOI0 HaZIAHHS MOXJIUBOCTI
CIOXKMBa4yaM MOCIyT MeJialii o6upaTu MeJjiaTopa y KOHKpeTHiH crpasi.

2 European Code of Conduct for Mediators, 02.06.2004. URL : https://www.
euromed-justice.eu/en/system/files/20090128130552_adr_ec_code_conduct_
en.pdf
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no4yaTky Me/jianii MmeaiaTop 3060B’s13aHUN MOBiJJOMUTH CTOPOHHU
npo 6yAb-siKi 06CTaBUHH, AKi MOXYTh BIJIMHYTU a60 MOXYTb
PO3IIAAATHUCA K TaKi, 110 MOXKYTh BIUIMHYTH, HAa HOT'0 HE3aJIeXKHICTh,
a60 BUKJIMKATH KOHQJIIKT iHTepeciB. fKI0 Meialiro po3noyaro,
Me/JiaTop MOBUHEH NPU3YNUHUTHU MejAialilo NpU BUABJIEHHI
BHUILlEBKAa3aHUX 0OCTAaBHH TOIIO.

BoaHoyac cBiTOBa MpakTHKa JAeMOHCTPYE, 1110 00'€JTHAHHSA
Me/[iaTOpPiB MOXKYTh CTBOPIOBATH BJIACHI KOJEKCH €TUKH MeiaTopiB,
a B CTaTyTaxX YM MOJIOXKEHHSIX 06'€THAHb Me/1iaTOPiB BU3HAYAEThCS
MOPSAOK NPUTATHEHHS /10 BiANIOBIJaIbHOCTI 32 HEJJOTPUMAaHHS HOPM
npodeciiiHO eTUKHU Me/[iaTopa, AKUU € YIEHOM TAaKOT0 06'€THAaHHS.

3akoH Ykpainu «lIpo Mepiauiro» nmoksajsae Ha MefiaTopa
060B’AA30K JJOTPUMYBATHUCS HOPM npodeciiiHOI eTUKH MeiaTopa
Ta /103B0OJIsIE 06’€/JHAHHAM Me/1iaTOPiB po3p06JISTH BJIACHI KOJEKCH
npodeciiiHol eTUKU MeiiaTopa Y¥ BU3HABATH ab0 NMPUETHYBATHUCS
Jlo icHy1o4uX KozieKciB npodeciiiHoi eTuku MeiaTopa. [Ipu nbomy
B CTATyTi UM N0JIOXKEHHI 06'€JHAHHSA Me/liaTOpiB Ma€ BU3HABATUCS
MOPALOK NPUTATHEHHH [0 BiANOBIAAJIBHOCTI 32 HEJOTPUMaHHA
HOpM npodeciiiHOi eTUKU MeJiiaTopa, IKUU € YJIEHOM TaKOTO
06’efHaHHA (cT. 13).

[Ipo6/ieMHUM Ha NpaKTULi € MUTAaHHA MOXKJHUBOCTI
NPUTATHEHHA MeJiaTopa A0 BiANOBiAa/IbHOCTI y BUNAJAKY
NMOpyLIeHHs] HUM BUMOT eTHKU MeJiaTopa, 3aKOHOAAaBCTBa a60
YMOB A0r0BOpY. Y pasi nopyuieHHs1 3060B’13aHb 3a JJ0TOBOPOM
[Ipo NpoBeJeHHdA Menianil MeJiaTop Hece LUBIJIbHO-NIPABOBY
Bi/INMOBiAAIbHICTB BiZIOBI/IHO 0 3aKOHY. Y BUNa/KaX, Tepei6adyeHuX
3aKOHOM, MeJliaTop MOe HeCTH a/IMiHICTpPaTUBHY Y KPUMiHAJIbHY
BiZiMOBiTa/IbHICTD. Y pasi HeJOTpHUMaHHs HOPM MpodeciiiHOI eTUKHU
MeziaTOp MOXKe HECTH BiNIOBi1a/IbHICTh, BU3HAUYEHY CTATyTOM ab0
MOJIOXKEHHSIM 00’€/lHAHHS MeiaTOpiB, YIeHOM SIKOTO BiH €. PazoMm
3 TUM, 3apa3 B YKpaiHi Ha npakKTHuli He icHye epeKTUBHHUX 3ac0biB
NPUTATHEHHSA [0 BiANOBiaJbHOCTI MeAiaTOpIB 3a NOpYyLIeHHA
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npaBuJ eTUKH. llle 6iabiI TPO6IEMATUYHOK Y I[bOMY KOHTEKCTI
€ MOXJIUBICTBh BiZlIOBIJa/JIbHOCTI 32 NOPYLIEHHA €TUYHUX HOPM
MeziaTopiB, sIKi He HaJIeXKaThb /10 XKOJHOTO 00’€ITHAHHS Me/liaTopiB
i IpOBaZATh CBOIO AiJIBHICTb He3aJIEXKHO.

2.5.2. Mediayiiinuli npoyec ma tiozo 3a2a16Ha xapakmepucmuka

20 2pydHs 2021 poky 64usbko 15 200 OkcaHa [IpokoneHko nogep-
maJacsi 000oMy 3 HA84AHHS, NPOX0JUBUWIU NAPKOM 61/15 yHigepcu-
memy Xmocb panmoeo cxonue i eupeas 3 ii pyk cyMmky, i weudko
nob6ie dazi syauyero.

Y cymouyi 6yau mobinbHUll meaegdoH, eamaHeys, He6azamo 2omis-
Ku I kKapmku, Kato4i 8id keapmupu. OkcaHa Hamazanacs doeHamu
2pabixcHUKa i Kauka/aa Ha donomoay, aje ece 6y/10 MapHo. JlisuuHa
6y/1a 8 hauiyi i He 3Ha.a, Wo pobumu.

Yepe3 dekisbka OHI8 3108 MUCHUKA 3amMpuUMa/u, HUM 8USIBUBCS
Amndpiti llempenko (1996 p. H, paHiwe He cydumuli), liomy 6y/10
nogidomseHo npo nido3py y euuHeHHi epabexcy (u. 1 cm. 186 KK
Ykpainu).

CmopoHU domMo8UAUCL NP0 hpo8edeHHs Mediayii wodo yKaadeHHs
ya00u npo npumupeHHs (eaasa 35 KIIK Yxkpainu).

IIposedimub cumynsayiio mediayii uyodo docss2HeHH y200u npo
NnpuMupeHHs Mixc nomepni/ziol ma nido3p6aHuM.

Mepianis € cTpykTypoBaHo0 npoueypoto. CTafiiHU XapaKTep
npoueaypy MeAiallil ae MOXJ/IMBICT il CTOpOHAM 3 JOIIOMOT 00 Me/jia-
TOpa OMPAIIOBATH YCi pO36IXKHOCTI, SIKi JieXKaTh B OCHOBI KOHQJIIKTY,
Ta 3HAWTH ON'TUMaJIbHE PillleHHs NPO6JIEMHOI CUTYallil.

[Ipouenypa Mmepianii, AK npaBuJIO, HE perJaMeHTYEThCA
HOPMaTUBHO-IIPaBOBMMH aKTaMy, aJjie IIPU TOMY BOHA € LiJIiCHOIO,
4iTKO CTPYKTYpPOBAHO0 Ta BOJHOYAC IHYYKOI.

! Megianis y npodeciiiHiil AissbHOCTI OpUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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LinicHicmb npoLeAypyu MeAianil nosfArae B TOMY, O BOHA €
CHUCTEMOI0 B3aEMONOB’I3aHUX €JIEMEHTIB, sKi y CBOIH CyKyMmHOCTI
CTBOPHOIOTh MeXaHi3M ONTHUMaJIbHOTO HEHACHUJbHUIBKOTO
p03B’si3aHHS KOHQJIIKTY, BUTiAHOTO YCiM HOT0 yYaCHUKAM.

CmpykmyposaHicmb npoLeypyu MeJialil 03Ha4yae, 110 BOHA
BKJIKOYAE JleKi/IbKa NOC/1i/JOBHUX eTaiB (cTazii). KinbkicTb, Ha3Ba Ta
3MiCTOBHE HAallOBHEHHS CTail MOXKYTh BiJIpi3HATHCS 3aJ1€2KHO BiJT
BUY Me/liallil, KoHIemnIii MeliaTOpChKOI IIKOJIH, SIKa 3/1iiCHIOBa/Ia
MiITOTOBKY MejiiaTopa, 06'efJHaHHA Me/1iaTOpPiB, 10 IKOT'0 BXOJUTH
MeJiiaTop, Ta KOT0 BJIACHOTO CTHUJIIO, IOCBiTy Ta METOJIUKH POOOTH.

Y cBiTi He iCHy€e €AMHOTO MiAXOAY [0 BU3HAYEHHA CTPYKTYpHU
Me/JianiiiHol npoueaypu. Pi3Hi mikoin Meaialii BAKOPUCTOBYIOTh
pisHi migxoau. lle MoXkHa MOSICHUTH TUM, 0 PpopmaJisanis ta
TeopeTH3allid NponeAypyu Meaianii cynepeduTh caMiil NpUPOAI
Megiallii ik THy4YKOro npoliiecy. Ik HacJi/IoK, Ha3BY eTamiB (cTaAii)
Ta IX peasi3anisa MOXXyThb BiIpI3HATHUCA B pi3HUX MOAeIAX Meiallil.
CyTp npoueaypu Mejiauii 3ajMIa€eTbCS HE3MiIHHOW, a BUGIP
Mozesi - MUTAaHHA MeJliaTopa, IKUU Hece BifMoBifaJbHICTh 3a
edeKTHUBHICTb Mpolecy MeAialrii’.

Bigomum € migxig BUokpemJyieHHA 3 eTamiB Mejaiamii:
1) npemepgianis (migroroska a0 Mepianii); 2) etan BJIacHe
Meaianii, AK1i 0X0oMJII€E HACTYMHI 4 cTaAil: BifKpUTTS (MoYaTKoBa
cTaaig), rocaimkeHHs (poboTa 3 iHTepecaMy Ta oTpe6aMu CTOPiH),
Topru (MOIIYK Ta OIiHKAa BapiaHTIB pimeHHs) Ta obopMJIEeHHS
JIOMOBJIEHOCTeH; 3) mocTMeAianis.

'Hyukicmb npouenypu Mmepiauil nosdarae B ToMy, o Ii
KOMITOHEHTH Ta eTaly, CTUJIb Ta METOJWKA IPOBEIeHHA Me/liaTOpOM
JIETKO MOXYTb OYTH MiZJIaliTOBaHI MiJ NoTpeb6u ONTHUMAaJJbHOTO
po3B’s13aHHsA KOHPJIIKTY. 30KpeMa, [0 MeJjiallii MoKy Th 3aJy4aTUCs

! Megiauis y npodeciiiHiil AissbHOCTI OpUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.

e 113 e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

0co6H, [yMKH Ta MiITPUMKA SIKUX € BAaXXJUBUMH [IJIsI CTOPOHU
Mepianii. B ipoMy BigMiHHicTB Meaianii Big dopmanbHOro cy10BOro
a6o iHIIOTO IPUCAUKIIIHHOTO MPOIIECY, i€ KOJIO YYaCHUKIB CTPOro
obMexxeHo. Megialis ik mpoLe/ypa MoXe HOCUTH JJUCKPEeTHUH
XapakTep, 3 llepepBaMy MiX ceciiMy, 3 celapaTHUMHU 3yCTpiyaMu
MeJiaTopa 30 CTOpOHaMH, 3 MOXJWBICTIO NMOBEPHYTHUCA Ha
nornepeaHIO CTAa/lito, K10 Y Mpoleci MeAialii CTOpOHU 3’sicyBaJiy,
1110 He BUYepIaJii «[0PSAA0K IeHHUI» nonepeHboi cTaaiil.

OTXe, a/JIrOpUTM NPOBEAEHHS Meiallii OXOIUIIE TaKi eTanu:

I. Ipemepiania (miaroroBka ao Megianii) - po6ora 3
HaJIaro/P)KEHHS KOHTAKTIB 31 CTOPOHAMH, OpraHiszanisa npocTopy
JJIsl IPOBEeleHHA Meaianil.

[Ipemenianiss - me npouec, IKAUWA MOJATAa€E y BCTAHOBJIEHHI
KOHTAKTy MIXK MeJAiaTOpOM Ta CTOPOHAMH, Ta y IX MiArOoTOBLI
Jl0 MeJianiHuxX neperoBopiB. OCcTaHHE BKJOYa€ IHAUBIIyaabHi
3ycTpiui MesiaTopa 3i cropoHamy, 36ip iH$opMaliii mpo cyTh cropy,
MOoro aHaJjii3 3 MeTOl0 BHM3HAYeHHSI MOXXJIMBOCTI Ta AOLiJIbHOCTI
3acTocyBaHHsa Mepianii (Bu3HaueHHs MejniaGesibHOCTI) Ta
opraHizaniro Mejianii (y3rom»xkeHHs1 4yacy, Miclisd NpoBeAeHHHA
TOIIO).

Bizi Toro, HAaCKiJIbKU IKiCHO OyJ1a TpOBe/ieHa peMe/ialiis, 6araTo
B YOMY 3aJIEXKUThb H YCIIIIHICTh BJIACHE caMOl MpoLeAypHy Mejialtii
B LisioMy. [Ipemeiianis Ma€ K/040Be 3Ha4€HHSA IIPU BPETY/I0BaHHI
KOHQJIIKTIB Mi>K MOTEPIiJIMMH Ta MPABONOPYUIHUKAMU B MeXKaxX
Mporpam 3 BiJHOBHOT'0 NPaBOCYAAs, Y CIMeNHIN Mejiallii, BUpillleHHi
OyAb-SIKUX iHIIKX CIOPiB, AAKi Bi/I3HAYalOThCSA BUCOKUM €MOI[iHHUM
HaNpYy»XeHHSM, IMTUOUHOI0 M TOCTPOTOI0 MPOTHUPIY MiXK CTOpOHAMHU
Ta NOTPebYyTh I'PYHTOBHOI iX momnepeJHbOi Mi;TOTOBKU /10
KOHCTPYKTHUBHHUX | IPOAYKTUBHUX I1I€PErOBOPIB.

! Megianis y npodeciiiHiii AissibHOCTI pUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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OfHak 3a MeBHUX O0OCTAaBMH MOXHa 3HeXTyBaTU $as3olo
npemefianii, IK0 o6UJBI CTOPOHU JEMOHCTPYIOTh CTilKe U
o6omnisibHe 6aKaHHS PO3MOYaTH MPOIEC, BXKe MAIOTh JIOCBi/ yyacTi
y npoueaypi Mejiarnii, abo skio y koHQJiKTI eMoljiiHa cKJIaZ0Ba
YU M>)KOCOOUCTICHI CTOCYHKH He € HACTI/IbKU BaXKJIMBUMH SIK 1OT0
3MICTOBHI aClleKTH.

®a3za npemejialii ABJs€ cCO6010 KOMILIEKC il K MeJjiaTopa,
TaK i BJIaCHE CTOPiH crnopy i 3a3BUYall nepejibayae HACTYIHI eTaMu:

e iHiI[iFOBaHHSA Mejiallii;

e (dopMyBaHHA y CTOPiH KOHPJIIKTY pPO3yMiHHSA NpoleAypHU

Megianii;

e BH3HAYEHHH 3allMTY CTOPIH Ha MeJiaLilo;

e 36ip iHpopmMariii Ta nonepeHS ZiarHOCTUKA KOHPJIIKTY;

e MiJrOTOBKA ZI0 MeialliiHUX meperoBopin’.

[o/10BHOI MeTOl0 JiarHOCTUKHM KOHQJIIKTHOI cuTyaiii
€ BM3HAaYeHHs MeJia6e/IbHOCTI CIOpy, TOOGTO BUABJIEHHHA
MOXKJIMBOCTI 3aCTOCYBaHHSl Te€XHOJIOril Meaialii 3 MeTOw HMOTO
BUPILIEHHA.

BapTo 3ayBaKUTH, L0 CIIip Yy IPUHLUIII HE MOKe PO3IVIsAAATHUCS
sIK Me/liabesIbHUM 3a HAsIBHOCTI IPSIMOi 3aKOHOJaB4y0i 3a00pOHU Ha
BUPpIllleHHsI IeBHOT'0 BU/ly IPAaBOBOTO CHOPY B NOPAAKY MeJianil
(cmopu KOHCTUTYLiMHOTO XapaKTepy, 040 BU3HAUYEHHS 06CATy
OCHOBHHUX MpaB i cBO6GO/ JIIOJWHHU, KPUMiHAJIbHI KOHPJIKTH,
noB’si3aHi 31 BUMHEHHSAM OKpPeMHX KaTeropil 3/J04uHIB
TOMI0)?.

! Megianis y npodeciiiHiil AignpHOCTI IopHCcTa : MAPYYHUK / aBT. KOJL:
T. Binuk, P. F'aBpuiok, . Topogucbkuii Ta iH.; 3a pea. H. KpectoBcbkoi, JI. Poma-
Hazgze. Opeca : Ekosioria, 2019. 456 c.

2 TIpo Meaia6esnbHICTD CIIOPiB UB. JeTanbHinie: Masapaki H. lllo/jo moHsT-
TS MeJjiabesibHOCTI criopy. [TidnpuemHuymeo, cocnodapcmeo i npaso. 2018.
Ne 12. C. 258-262.
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3a3Buuaui mij yac pa3u npemesianii MejiaTop 3i cTopoHamMu
YKJIa[AI0Th JOTOBIp Npo NpoBeJeHHd Meianii. Lle BignosigHa yroaa
PO HaJJaHHs MOCJIYT 3 IPOBeJeHHs Me/iallil 3 MeTolo 3anobiraHHs
BUHHUKHEHHIO 260 Bpery/oBaHHSA KOHQJIKTY (crnopy), ykaaaeHa
CTOPOHAMU MOXJIMBOTO abo HassBHOTro KoHQJikTy (cmopy) Ta
MeJiiaTopoM (MejiaTopaMH) y HOroJKeHid HUMHU yCHIH 4u
nucbMoBil dopMi, ika BiAnoBigae BUMoram 3akoHy (cT. 1 3aKoHy
Ykpainu «[lpo meaiamiro»).

Y poroBopi npo npoBeseHHs Meiallil 3a3Ha4YeHO:

1) BizoMocTi po MeziaTopa (MeiaTOpiB), CTOPOHHU MeJiariii,

a TaKoX Mpo cy6'eKTa, 110 3ab6e3neyye NpoBeleHHs Mejialil
(3a HasiBHOCTI);

2) CTPOKH Ta Miclie MpoBeieHHs Me/iarllil;

3) moBa (MOBH) NpoOBeJeHHS Meliallii;

4) npeameT KOHQJIIKTY (criopy);

5) npaBa Ta 060B’SI3KM yYaCHUKIB Me/ialiii;

6) yMOBH Ta MOPs/I0K OIJIATU NOCAYT MeziaTopa (MeAiaTopiB)

Ta BiJILUIKOAYBaHHS BUTPAT Ha 3/ilCHEHHS NiATOTOBKU [0
MeJiauil Ta il 1poBeJjeHH;

7) ymoBU kKoHOigeHniHOocTi iHPopmanii Ta Hacaigku ii

pO3roJIolleHHS yYaCHUKaMU MeJiallil;

8) BignoBijlanbHiCTh MeiaTopa (MeiaTopiB) Ta cTOpiH Meianii

3a NOpyLIEeHHs YMOB JJOTOBOPY PO NPOBeJeHHA Meiallil;

9) nopsAA0K Ta MiZiICTaBU MPUNIMHEHHSA Me/jiallil.

CtopoHu Mezianii Ta MeiaTop (Me/liaTopy) MOXKyTh BU3HAYATH
¥ iHIIi yMOBHU A0TOBOPY Npo npoBeAeHHs Meaianii (cT. 20 3akoHy
Ykpainu «[Ipo Mefianio»).

I1. ETan meaianii (mpoBeaeHHs Meaianii), skuil BK/IIOYaE Taki
cTafii:

1. BiakpuTtTa (moyaTKoBa cTajin).

OcHOBHI 3aBJIaHHS IOYAaTKOBOI CcTa/ii:

- ®opmyBaHHSA y cTOPiH KOHPJIKTY pO3yMiHHSA NpoLesypHU

Megiarii.
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- 3MeHUIeHHs TPUBOTU Y CTOPIH;

- Bu3HauyeHHs OCHOBHUX OpraHi3aliiHUX acleKTiB.

- IlignyucanHs JOTOBOPY NMPO MPOBEIEHHS MeAialtii’.

[lepiua 3ycTpiy po3n0o4YMHAETHCA 31 BCTYITHOIO CJIOBa MeZiaTopa.
MegiaTop 3HaOMUTB YYacCHHUKIB 3 mpouefypor Megianii, ii
NPUHLMIIAMU Ta NpaBUJIaMH{, BCTAHOBJIIOE Pa3oM 31 CTOpOHaMU
3py4YHUU /1 HUX MOPsIOK NPOoBeJleHHs Mepiallii, BiimoBigae Ha
3anUTaHHA CTOpPiH. OCHOBHOI METO BCTYITHOTO CJIOBA € MiZArOTOBKA
CTOPIH [0 IeperoBopiB, 3HATTH HANPyT'y, CTBOPEHHA [JOBIipJIMBOI
atMmocdepu.

MepiaTop pa3om 3i CTOpOHaMU Ma€ y3roAUTHA OCHOBHI IpaBUJia
nposefieHHd Mefiaunil. /o HUX MOXXHa BiJJHECTU: TPUBAJICTb
[polecy, iepepBH IiJ Yac NpoBeJeHHs NeperoBopiB; MOXJIUBICTb
BHCJIOBJIIOBATHUCA 0 YeP3i, He epeObUBal0Yy OJWH OJJHOT0; BBIY/IMBe
Ta0BaXKHe CTaBJIEHHA OJUH 10 OJHOI0 Ta 0 MeiaTopa; MOXKJIUBICTb
CTaBUTH 3alIMTaHHA MiCJ/IA BUCJIOBJIOBAHHA IHILIOr0 y4aCHUKA; TOLLO.

[licsisi BU3HAUYeHHS MpaBUJ NPOBeJleHHs MeJianii meaiaTop
BH3HA4Ya€ CBOI poJib i ¢pyHKIii. DOKycye yBary Ha NpUHIMIAX
Mejianii, 30kpeMa KoH}iAeHIIHHOCTI mpolecy, 406POBiILHOCTI,
CBOIM He3aJIeX)KHOCTi Ta HEUTPaJIbHOCTI, @ TaKO Ha TOMY, 110
pilieHHs NPUKUMAIOTbCS CAMUMH CTOPOHAMHU KOHQJIIKTY.

Jlani MeZiiaTop NPONOHYE CTOPOHAM PO3IOBICTU PO CUTYALLiIO,
sIKa CKJ1as1acs (CTOPOHM 10 Yep3i BUCTOBJIIOIOTH CBOIO MO3UILiIO0 110710
cnopy). lle#t eTan € 6a30BUM y 1OGY/10Bi Zliajiory Mi*K CTOpOHAMH.
3aBJlaHHAM eTaly € HaZlaTH CTOPOHAM MOXKJIMBICTb LIHUPO i IOBHO
BUCJIOBUTHCS CTOCOBHO KOHQJIIKTHOI cuTyalii Ta ix cTaBjeHHs 10
Hei. MefiaTop AonomMarae CTOpoHaM NOYYyTH Ta 3pO3YMITH OfHA
OZIHY ¥ y TaKWU# cnocib6 cnpssMOBY€E CTOPOHU Ha GOpPMYJIOBAaHHSA
BAXK/IMBUX [IJ11 HUX NUTaHb. Tak Bif0yBa€TbcsA 30MpaHHA TeM 14
006roBOpPEHHS CTOPOHAMHU Mejiariii.

1 * fk ByKe 3a3Ha4YasI0Ch paHillle, yrojja mpo NpoBeeHHs Meiarlii Moe 6y TH
nifnucaHa Ha etani npeMezianil.
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Temu f1/11 06roBOpeHHs — Lie y3arajlbHeHUH pe3ybTaT OCHOBHUX
NWTaHb, AKi NOTPIOGHO PO3IVIAHYTH /151 BPETYJIIOBaHHS KOHQJIIKTY.

BapTo 3BepHyTH yBary, 1110 y BU3Ha4eHHI TeM /1J11 00rOBOPEHHS
MeJiaTop 6Gepe aKTUBHY ydyacTb i JloloMarae CTOpPOHaM
BigdinbTpyBaTH ycro iHpopmauniw. Jasa bopMystoBaHHS TeM
HeoOXiZHO AOTPUMYBATHUCS TAaKUX KpUTepiiB': HEUTpaNbHICTD
OLIiHKM Mpo6JeMHOI cUTyallil; HEUTpPaJbHICTh L[OAO0 CTOPiH
KOHQJIIKTY; BIIKPUTICTb [0 pillleHHS; JJAKOHIYHICThb TOIL0.

Po6oTa MeziaTopa 3i cTopoHaMu Bifg6yBaeTbcs y popmi
IHAWBiAyaJlbHUX UM CHIJIbHUX 3yCTPiden.

Y nofanbuioMy, Ha HaCTYIHIU cTaZil, MeAiaToOp IpaLlO€ pa3oM 3i
CTOPOHAMHM Ha BUSIBJIEHHS iX CIPaBXKHiX iHTepeciB i moTpe6 - Toro,
1110 HACIIpaBJ| € /11 HUX BXKJIMBUM. MeZliaTop flonoMarae CTOpoHaM
pos3nisHaTH BJacHi iHTepecu i moTpebH, AKi MOXKYTb XOBAaTHUCA
3a ix mo3uuiamu. BiH dopmystoe iHTepecu Ta noTpebu CTOpiH y
MO3UTUBHOMY AYCi, IK BiAKPUTI Ta NpUUHATHI /11 06TOBOPEHHS
3 060X CTOPpIH.

2. Crapia gociiakeHHs (BUSIBJIEeHHA iHTepeciB, moTpeo6
CTOPiH).

OpHieo 3 HAWroJIOBHIIKMX 1 HaWBaXK4YMX CTaAid mijg yac
npoBeJleHHA Me/ialil € po60oTa 3 BUSIBJIEHHS iHTepeciB Ta noTpe6
cTopid. CK/JIaJHICTh LIbOr0 MpPOLECY MOJIATAE B TOMY, 1110 CTOPOHU
3a3BUYal MOXKYTb BUCYBaTHU BUMOTH 111010 OZHi€l npobseMy, a
Hacmpas/i 6akaTu BupinieHHs iH1101. TO6TO BOHU TAKUM CIIOCOGOM
NPUXOBYIOTb OJJUH NepeJ OJHUM peaJibHi NOTpe6u Ta iHTepecH 3a
CBOIMH NO3ULiAMU. BogHOYAC 3aNI0pyKOI0 YCIIIIHOTO BUPILLIEHHSA
KOHQJIIKTY Ta NPUUHATTA pilleHHS MiX KOHQJIKTYHOUYUMHU
CTOPOHAMH € HasABHICTb A0CTAaTHBOTO 06cAry iHpopmalii, 06
3p0O3yMiTH peasibHi Tpo6JeMH Ta 3pOOUTH BiZ[OBiAHI BUCHOBKH.

! Megianis y npodeciiiHiii AissibHOCTI pUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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[0/10BHUMH 1IiIIMU Me/iiaTopa B po6OTi 3 iHTepecaMu Ta moTpebaMu
CTOPIH E€:

1. /lonoMOrTH CTOpOHAM pO3Mi3HATH CBOI iCTUHHI iHTepecH;

2. CTBOpPUTH HaJIeXKHI YMOBHU [Jid BiJIbHOTO MPOABY CBOIX

eMOlLil;

3. 3poOUTHU MOXKJIUBUM CJIYXaHHS OJIMH OJHOTO M pO3yMiHHS

iHTepeciB iHLIOrO;

4. [ligroTyBaTH OCHOBY JJI NOLIYKY BapiaHTIB BUPIlLIEeHHA

KOHJTIiKTY .

[lepiu 3a Bce, AJ1s TOro, a6W 3PYILIMTH CTOPOHU BiJi MO3ULiH,
sIKi BOHM BUCJIOBJIIOIOTh OJlHA OJHIM Ta BUSIBUTH iXHi MPUXOBaHi
iHTepecu Ta NoTpe6U, HEOOXiJTHO PO3YMITH, 1110 CHOHYKaJI0 CTOPOHU
BCTYNUTHU B KOHPJIIKTHY B3a€EMO/Ii10, TOOTO IXHili MOTHUB.

MoTuB - e BHy TpiliHi Ta/a60 30BHiIIHI YMOBH, IKi BUKJIMKAIOTh
aKTHUBHICTb 0COGUCTOCTI. MOTUB Y JIIOJIMHU 3’ IBJSIETHCS TOA, KOJIH
BOHA Ma€ He3a/l0BOJIEHY TOTPeOY; B OTOUEHHI JIIOJUHU € 06'EKT, 1110
MO3Ke LI}0 TOTpeOy 3a/J0BOJIbHUTH; | KOJIM JIIJIMHA BIIEBHEHA, 1110 3a
[IUX YMOB JIOCATHE YCIIiXYy.

OCHOBHUMHM MOTHBAaMH KOHQJIKTYy BUCTYyNaOTh NOTPebU -
BiYyTTS BiiICYTHOCTI IKOTOCh HEOOXiAHOTO iHAMBIY GJ1ara.

[HTepec - 11e 3aci6 3a10BOJIEHHS OTPE6H iHAMBIIA, IK TPABUJIO,
11e HabyTTs MaTepiaJlbHOI'0 YU HeMaTepiaJibHOro 6Js1ara. Hanpukiag,
iHUBIJ BiluyBa€e NoTpeby y TEIIi, a Horo iHTepecoM Ta, BiAMOBiHO,
3ac060M 3a/10BOJIEHHS Lii€i NOTPe6U € NpHUA6aHHS TEIJIOT0 OJATY.

KnacudikyoTh iHTepecHu 3a pisHUMH KPUTEPisIMHU, 30KpeMa:
1) 3a piBHeM AieBOCTi — MacuBHI, aKTUBHI; 2) 32 CIPSIMOBAHICTIO —
6e3nocepe/iHi, onocepeakoBaHi; 3) 3a 3MicTOM - MaTepiasbHi,
JYXOBHI, conjiaJIbHI.

! Megiauis y npodeciiiHiil AissbHOCTI OpUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.

© 119



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

no3unuyi

¥

IHTEPECKH
MOTHBM
MOTPEBA
LUIHHOCTI

Puc. 1. CnigsidHoweHHs no3uyili ma iHmepecie cmopiH!

[licnga 3’sicyBaHHSA iHTepeciB Ta moTpeb CTOpiH MejiaTop
[epexofuThb [0 HACTYIHOI cTaAli, CYTHICTb AKOI 3BOAUTHLCA 0
NOIYKY BapiaHTiB pillleHHA Ta IX OL[iIHKUA 3 METOI0 OCTATOYHOTO
BUPOGJIEHH pillleHHs 3a pe3y/JbTaTaMU MeJiariil.

3. Crapig Topris (MOLIyK Ta OLiHKA BapiaHTIB pillleHHA).

Br3HaueHHA peaJbHUX iHTepeciB i moTpeb CTOpiH Mae
BUpilla/ibHe 3HAYeHHs [JJi NOCATHEHHs ycClixy y Mefiauii ta
06 KiHIeBe pilleHHs 6yJI0 po3po6JeHe Ha piBHI eperoBopiB 3a
iHTepecaMy, a He Ha piBHi MO3ULIHHUX IEPETOBOPIB.

Posib MefiiaTopa Ha 1jiK cTafil MeAianiiHOI MPOLeyPH € MEHII
aKTUBHOW. BiH Ma€e cTUMyJ/I0BaTH CTOPOHM [0 HaNpalloBaHHA
pimieHsb, sKi 6 3a/10BOJIbHAIN KOXXHY 3 HUX Ta Oy/JMd 3acCHOBaHi
Ha IXHiX iHTepecax, IpOTe OLHOYACHO MeJiaTop Mae€ CJIiKyBaTH
3a TUM, 1106 BapiaHTH pilleHb, siIKi IPONOHYIOTh CTOPOHH, Oy/IU
peaiCTUMHUMM Ta 3/1iiCHEHHUMM.

! Megianis y npodeciiiHiii AissibHOCTI pUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Ogeca : Exosoria, 2019. 456 c.
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Y 3arasibHOMY BUTIJIS/Zi 3aBAaHHA MeJliaTopa Ha il cTafil
MO>XHa 3BECTH /10 HACTYNHUX: CIPUSHHS BUPOOJIEHHIO pillleHHd,
NPUUHATHOTO JJis1 060X cTOpiH KOHQJIKTY (cmopy); oljiHKa
3a3Ha4YeHoro pilleHHd MiJ KyTOM 30py MOTO BiANOBIJHOCTI
iHTepecaM CTOpiH, HOr'0 peaiCTUYHOCTI, 3A4IMCHEHHOCTI TOLO.

OCHOBHHMMH KPUTEPIAAMHU JJ1d OL[IHKH BapiaHTIB PillleHb €:

1. TecTt Ha BiANOBiIAHICTH iHTEpecaM Ta moTpe6am CTO-
PiH, CyTHICTb IKOTO 3BOJAUTHCA 10 IEpeBipKHU BapiaHTy pillleHHA
Ha BiJIMOBIHICTb SIK iHTEepecaM Ta NOoTpe6aM CTOPOHHU, siKa KOTo
3amporoHyBaJsa, TaK i iHTepecaM Ta moTpebaM iHII01 cTopoHH. [yis
OLIIHKU BapiaHTy pilleHHA 3 MO3ULii iHIIOI CTOPOHU BUKOPHUCTO-
BYETbCA TeXHIKa «Ha MicIi IHIIOI CTOPpOHUY», BIAIIOBIAHO L0 AKOI
CTOpPOHA MaE€ BiZiNoBicTH HAa NMTAaHHA NPO Te, Y4 BBaXkaJsla 6 BOHa
3a3HAYE€HUHM BapiaHT peJIeBaHTHUM Ta NPUWHATHUM, AKIILO BOHA
6yJ1a 6 Ha Miclii iHI101 CTOPOHU Ta TaKUM BapiaHT 6YB 3alpONOHO-
BaHUU 1.

2. TecT Ha cnpaBeAJIUBICTD. YCIIiX MallOyTHHOT'0O BUKOHAHHSA
yroAy 3a pe3yJibTaTaMU MeJiallii 3a/1eKUTh BiJl TOT'0, Y4 BBAXKaOTh
CTOPOHU JOCATHYTI JOMOBJIEHOCTI CpaBeJ/IMBUMU [Jis1 cebe Ta
NPOTHUJIEXKHOI CTOPOHU. 3BAKAal04U Ha Lie, i/l 4ac OL[iHKY BapiaHTIiB
pilleHHs MeJiaTop Ma€ NepeKOHATHUCH y TOMY, I[06 CTOPOHU He
CYMHIBaJIUCA Y CIIPaBeJINBOCTI pillleHHS.

3. Tecrt Ha 34iliICHEHHICTh yrogu. 3anponoHOBaHi CTOpPOHAMU
BapiaHTH pillleHb MAalTh 6y TH OLliHEH] 3 TOTJISAY iX peaiCTUYHOCTI,
aJiKe iHKOJIM CTOPOHU CXWJIBbHI /10 MPOMO3ULiH, Ki B peaJbHOCTI
€ HEeBUKOHYBaHMMHU. Y I[bOMY BUNAJAKYy 3aBJaHHAM MeJiaTopa
€ NIOBEpHEHHA CTOPiH [0 peasbHOCTI Ta gonoMora iM B OLiHL]
3allpONIOHOBAHUX BapiaHTIB pilleHb 3 NOMVIALY MOXKJIUBOCTI
iX BTIJIEHHA B KUTTA Ta BUKOHAHHA. Y MeXaxX LbOro TeCTYy
MeJiiaTop 3’s1COBye KOHKpeTHI Aii, Aki MaloTh 6yTU BYUHEH], Ta
0cib, BiZjOBiga/JIbHUX 32 1ie, HASABHICTb pecypciB /Jisl BUMHEHHS
KOHKpETHHUX [iill, IPOCUTD OLLiHUTH PU3UKH HEBUKOHAHHS TaKUX
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JIil Ta CKJIAJ{HOMI, IKi MOXKYTb BUHUKHYTH i/l 4ac iX BAKOHAHHs .

[HKO/IM Ha LbOMY eTalli IeperoBOPY MOXKYTb 3aUTH B IVIYXUH
Ky T, CTOPOHM HaBiTb MOXYTb PO3IVIAAATH AK BapiaHT BUXIi/ i3 1po-
Leaypy MeAianii. Y Takii cuTyanii J01iJIbHO 3BEPHYTHUCSA 1,0 TEXHIKH
«BATNA/WATNA», siky po3po6usiu Pomxkep ®imep (Roger Fisher)
i Biabam K0pi (William Ury) B pamkax [apBap/cbKoi lIK0JIM niepe-
roBopiB? L TexHika (MpUHIKIT) CIpsSIMOBaHa Ha OL[iHKY HalKpalo-
ro Ta Hauripuoro cueHapiiB po3BUTKY NOAiH, y cHTYyaljii, KOJU 3a
pe3yJsibTaTaMu MeJialilHOI IpoLeypy CTOPOHU He MOXKYTh LOCSAT-
HYTHU yroJu. Y TaKoOMy BUIIa/IKy MeJjiaTop JAoNoMarae iM 3’scyBaTH,
IKUM OyJle HaKpaliui BapiaHT pO3BUTKY MO/l AJisT KOXHOI 3i
CTOPIH Yy BUNIAAKY HELOCATHEHHS YTOU 3a pe3y/ibTaTaMU MeJianii -
BATNA (best alternative to negotiation agreement), i BifimoBigHO
HaMWTipIIKi BapiaHT pO3BUTKY NIOAIH Y BUIIAAKY HELOCATHEHHS yIo-
nu — WATNA (worst alternative to negotiation agreement). 3a3Bu-
Yyau ey MeTo/, J0IIoMara€e CTOpoOHaM [epeKOHATHUCA Y JOLIJIbHOCTI
MPOJOBXXeHHS Me/ialii Ta cnpusie iM y HanmpaloBaHHi (BUp0OO6JIeHHi)
HOBHUX NPOJAYKTUBHUX BapiaHTIB pilieHb?.

4. TIpUWHATTA pilieHHA Ta 0pOPMJIEHHS JOMOBJIEHOCTEI.
Yrojia 3a pe3ysibTaTaMu Mejiallil MOBUMHHA MICTUTH YiTKUH NJIaH
BUXO/Y 3 KOHQJIIKTHOI cMTYyalil 3 yKka3aHUMH YaCOBUMHU paMKaMHU Ta
pO310/iI0M ITpaB, 060B’A3KIB Ta BiAMOBIJaILHOCTI MiXK CTOpOHAMU
Megialil.

3riaHo i3 HopMmaMu 3akoHy Ykpainu «lIlpo meaianio», yroga
3a pes3yJbTaTaMu Mejaianii - e yroaa, mo ¢ikcye pesyiabTaT

! Megianis y npodeciiiHiil AisgnpHOCTI IopucTa : MAPYYHUK / aBT. KOJL:
T. Binuk, P. F'aBpuiok, I. Topogucbkuii Ta iH.; 3a pe. H. KpectoBcbkoi, JI. Poma-
Hazaze. Opeca : Exostoris, 2019. 456 c.

2 JleranbHime guB.: Harvard Negotiation Project. URL : https://www.pon.
harvard.edu/category/research_projects/harvard-negotiation-project/

3 NleranbHiue aus.: Fisher R., Ury W, Bruce P. Getting to Yes: Negotiating
an Agreement without Giving in. Random House Business. 2012. 240 p.
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JIOMOBJIEHOCTI CTOPiH Mepianii y MOTro/pKeHii Mi>k HUMU yCHIU 4U
NKMCbMOBIN GOPMI 3 ypaXxyBaHHSIM BUMOT 3aKOHY.

B yrogi 3a pesysbTaTamMu Me/jiallii 3a3Ha4aroTh:

1) paty i Micue ykjaJieHHs yToAu;

2) BizoMocTi mpo cTtopoHu Mejialii Ta iX npeACcTaBHUKIB;

3) mepiaTopa (MepiaTopiB), cy6’ekTa, 110 3a6e3Mevyye
npoBeJieHHs MeJjialil (3a HasiBHOCTI), peKBi3UTH JJOr0OBOpPY
Npo npoBeseHHs MeJjianii Ta/abo npaBuJia NpoBeJeHHs
Mezialii;

4) y3ropkeHi cTOpoHaMH MeJianii 3060B’s13aHHs, ClIOCO6U Ta
CTPOKH iX BUKOHAHHS, a TaKOX HACJAIAKHU X HEBUKOHAHHSA
ab0 HeHaJIe)KHOTO BUKOHAHHS;

5) i"mi yMoBH, BU3HaUeHi CTOpOHAMU MeJjallii.

BapTo 3a3HayMTH, 1110 3aKOH L03BOJIFE B Yro/li 3a pe3yJibTaTaMU
Mezianii cropoHaM Meaianii BUMTH 3a Mexi npeaMeTa KOHPJIKTY
(copy), 3a3Ha4eHOr0 B I0TOBOPI po npoBeAeHHs Mejianil. OqHak
BapTO NaM’siTaTH MpPo Te, 1110 Yro/a 3a pe3yJbTaTaMy Meaianii He
MOBHMHHA MICTUTH MOJIOXEHb, 1[0 MOPYILYIOTh IIpaBa Ta iHTepecu
IHIIMX 0Ci6, iHTepecH AepxaBy abo CyclisibHI iHTepecH.

OCHOBHI IPUHLUIIY, IKUM NOBUHHI BiANIOBiAATH JOCATHYTI
JAOMOBJIEHOCTI. 3aBjaHHA Me/JjiaTopa — YIIEBHUTUCA Y BiZJIOBiTHOCTI
yroAHU TaKUM NPUHLUNAM:

1. KoHkpeTHicTb (4iTKicTb) i cTUC/IiCTD. 3arayibHi ppasu Mox-
JIUBI, ajle BaKJIUBO, 06 MYHKTH YroAu Oy/JM JOCUTb KOHKPETHHU-
MU, 11106 CTOPOHU MOIVIM 3p03YMITH, 110 BiJi HUX BUMaraeTbcs. [Ipu
dbopMy/r0BaHHI yroAiu BUKOPHUCTOBYETHCS IPOCTA MOBA: HEOOXiAHO
yHUKaTU $pas, SKi nepe16a4a0Th HEOJHO3HAYHE TJIYMad€eHHs.

2. BumipHicTs. K10 Heo6Xxi/iHa OL[iHKA O6y/1b-IKUX i}, yrojaa
Ma€ MiCTUTH 00’'€KTUBHI KpUTePil /15 TaKOT0 BUMIpY.

3. AKTHUBHICTb. Yro/ia NOBUHHA MiCTUTH NepeJiiK Jjiil CTOPiH.
YuM KOHKpEeTHIIIUM Oyie nepeJiiK, THM MeHIle Ipo6JieM BUHUKHE
MPpYU BUKOHAHHI IOMOBJIEHOCTEH.
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4. PeanicTuyHicTb (3A4ilicCHEHHICTB). 3aB/JaHHAM MeiiaTopa
€ MepeBipUTH, HACKIJIBKY CTOPOHA B 3M0O31 BUKOHATH B35Ti Ha cebe
30060B’s13aHHS (HaNPHUKJIAJ, 32 paXyHOK SIKMX KOIITIB CTOPOHA Oy/ie
NOKpUBATH 36UTKU). KpiM TOTO, K0 BUKOHAHHS OY/lb-1KOTO
NYHKTY YTrOJAMW 3aJIeXKUTh BiJ, BOJII TPeTix 0cib, BaXKJIMBO 4YiTKO
ONMCaTH O4iKyBaHHS i BU3HAUUTH, IKUMU OYAYTh [lil CTOPIH y pasi
HECHPHUSTIUBOrO PillleHHSI TPeThOI CTOPOHMU.
5. MMo3uTuBHIicTb. B yro/ii BUKOPpUCTOBYETHCA HEUTpaJbHA
MOBa. f{IK paBuJI0, BCA yro/ia Ma€ Bio6parkaTh MO3UTUBHUM HiXiL
J10 BUpIIIEeHHS CUTYyalii i HaMip CTOpPiH BUKOHATHU TakKy yroay. [lis
1bOro Npu GpopMysIOBaHHI MYHKTIB HeoOXiAHO YHUKATU dpa3
00BHHYBaJIbHOTO XapaKTepy.
6. 36asaHCcOBaHicTb. Yro/ia NOBMHHA BiJlo6paxaTu 6asaHC
CuWJI, TO6TO MiCTUTH NpaBa ¥ 060B’A3KK KOXKHOI 3i CTOPiH.
7. YacoBuil mpomiKOK. BcTaHoB/JeHHs TepMiHiB Jus
BUKOHAHHSA TOr'0 Y IHIIOTO MyHKTY YroJ1 a60 BUNHEHHS NTeBHUX
Jlil IVMCUUIIIHYE CTOPOHH i onioMarae iM BUKOHATH YTOAy ™.
Mepianis npoBoauTbcd MefiaTopoMm (MegiaTopaMu) 3
JOTPUMaHHSIM BUMOT 3aKOHY, JOTOBOPY PO NPOBeleHHA Meialiii,
npaBuJ NpoBeleHHA Mepfiauii Ta HOpM npodeciliHOI eTUKHU
MeJiaTopa.
3rigHo i3 HOpMaMM YUHHOTO 3aKOHOAABCTBA, MeJialisa
NPUNNHAETHCA:
1) ykJlaileHHSIM CTOPOHAMHU MeJjialil yroau 3a pesyJabTaTaMu
Megianii;

2) i3 3aKiHYEeHHSIM CTPOKYy MpoBeAeHHs Mejianii Ta/a6o Aii
JOTr0BOpPY PO NPOBEAEHHA MeJiallii;

3) y pasi BizMoBu x04a 6 o/iHi€l i3 cTopiH Meianii abo MeaiaTopa
(mepniaTopiB) Big yuyacTi B Megiarii;

1 0 MeMaLMU WK KaK GbICTPO Pa3pelnTb KOHPIUKT 6e3 oGpalleHus B Cy/.
C6opHuK crarel : YkpauHckull llenTp Meauanuu npu KueBo-MoruiasiHCkoi
Bbusnec-1llkosie. Bropoe uspanue. Jibeos, 2015. 100 c.
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4)y pasi BU3HAHHS CTOpOHU Mejianii a6o MepniaTopa
(MeniaTopiB) HeZlie3AaTHO 0cO6010 a60 0c06010, IUBiIbHA
Ji€e3JlaTHICTb IKOI 0OMeKeHa;

5) y pasi cMepTi piznuHOi 0c06H, siKa € CTOPOHOIO Me/iallii, abo
JikBiganii opugudHOi 0cO6H, sIKa € CTOPOHOI0 Me/liallii;

6) B iHIIMX BUIIA/IKaX BiINOBIIHO 10 IOTOBOPY PO MPOBeE/IeHHSA
Mezialil Ta npaBuJj NpoBeJeHHA Meianil.

IIl. [TIocTMeajiania AK 3aK/JII0YHUA eTan Meaialrii.

3a3HavyeHuW etan Meaialii € paKyJbTaTUBHUM, ajiKe y 6ara-

ThOX BUINI/IKaX JIOMOBJIEHOCTI MOXKYTh BUKOHYBAaTUCS 0/ipa3y mics
iX TOCATHEHHS, @ TOMY He MOTPeOYITh MOJaJbIIOT0 KOHTPOJIIO
3a BUKOHaHHAM. Hanpuksaji, SKI0 CTOPOHU JOMOBJISAIOTHCA PO
MpOIeHHs YaCTUHU GOPry y BUIMAJKy NMOBepHEHHs iHIIOI Horo
YaCTUHU HeralHo, TO BUKOHAHHA yro/iy 3a pe3yJibTaTaMU MeJialii
MoOXKe BiibyBaTHCs oApa3y mic/s ii nifnucanHs. Ko *K BUKOHAH-
HS JIOMOBJIEHOCTeH Mepe/16avyaeThcsl B MaWbyTHbOMY, TO Ha eTalli
noctMmejianii Moxke BAHUKHYTH 6araTo NUTaHb IPAaBOBOr0 XapakK-
Tepy. KpiMm TOro, Mo>ke BAHUKHYTH NUTAHHS PO A0JII0 CYA0BUX Ta
KBa3icy/10BUX MPOIIECiB, AKIIO MeJiallis BijdoyBaJsacs napaJjieJibHO
i3 Humu?,

Toxx, A0 OCHOBHMX 3aB/JaHb IIi€i cTajii Ha/1€XKaTh:

1. O6roBopeHHs 3i CTOpOHaMH nepebiry Ta pe3yJbTaTiB
MejjialiliHoOI npoueaypy, il aHas1i3 3 NOrIA/y BiAMOBiAHOCTI
OYiKyBaHHSAM CTOpiH;

2. 3aTBep/>KeHHS YroAu 3a pe3yjbTaTaMu Mepianii (4u ii
OKpEMHUX I0JIOKEHb) KOMIIETEHTHUM OPraHOM Ta HaJaHHS
il BUKOHABYOI CHUJIM 3a CHIJIbHUM Ga*kKaHHSIM CTOPIiH, SKIIO
TaKa MOXXJIUBiCTh nepe/ibaueHa 3aKOHOIaBCTBOM;

! Megiauis y npodeciiiHiil AissbHOCTI OpUCTa : MiAPYYHUK / aBT. KOJL:
T. binuk, P. TaBpusniok, . lopoaucbkuii Ta in.; 3a pef. H. KpectoBcbkoi, JI. Poma-
Hajse. Opeca : Exosoria, 2019. 456 c.
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3. BupimeHHs NUTaHHA PO AOJI0 PO3MIAAY CIPAaBU IHIIUMHU
KOMIIETEHTHUMU OpraHaMu (cyfaMmu), Ko Mejiania
NPpOBOJMIACA MiJ, YaC TAKUX POBA/XKEHD;

4. Y3rompxeHHA NOPALAKY BUKOHAHHSA YIroAy 3a pe3y/bTaTaMu
Megianii Ta npouefypy iHGOpMyBaHHS LIOJ0 TaKOTO
BUKOHaHHS;

5. BupilleHHs NUTaHHSA W00 MOHITOPUHTY BUKOHAHHS YTOAU
3a pe3yJibTaTaMU MeJialii;

6. Y3ropkeHHsl NOPSA/AKY HaZlaHHS cTOpoHaM iHpopmaniiiHo1
NiTPUMKH a6o JJOMOMOTH y MOAOJIaHHI TPYAHOIIIB 3
BUKOHAHHSM YroJiM Yy Malb6yTHbOMY, SIKILO TaKa MiITPUMKa
4y fomnomMora 6yie noTpioHa’.

KonkpeTHi fii, aki MOXyTb 3[ilCHIOBAaTUCh Ha LIl cTafil,
3as1eXaTh Bij Buay Mmegianii, To6To Big Toro, 4yu 6ysa mefiaiis
30BHIIIHbOIO ab0 iHTerpoBaHOl B CYyJlOBe MPOBAa/KEHHS,
NPOBA/PKEHHA B TPETEeNCbKOMY CYAi TOLLO.

[ligcymMOBYyHOUYM BUKJIaJlEHE, IOLIJIbHO HAaroJIOCUTHU L€ pa3 Ha
TOMY, 110 MeJiallisi € epeKTHUBHUM iHCTPYMEHTOM BUPillleHHS pi3HO-
MaHITHUX KOHQJIIKTIB: Bij] ciMeHUX /10 Mi>kHapogHUX. TaK0K BapTO
naMm’siTaTH, B KOXKHiN chepi cycnisibHUX BiIHOCUH, [I€ € IOLiI/IbHUM
3aCTOCYBaHHA MeJiallil, 30KpeMa y KpUMiHaJIbHOMY NIPOBA/PKeHHI,
€ CBOI 0COGJIMBOCTI, 3yMOBJIEH] CYy0’€KTUBHUMU XapaKTepPUCTHKA-
MM YYACHUKIB KOHQJIIKTY, Ipe/JMETOM Ta mepedbiroM KOHPJIKTY
(cmopy), 0CO6GJIMBOCTSIMU HOPMAaTHUBHOTO PEryJI0BaHHS CIOCO6IB
BUXO/Y 3 KOH(JIIKTY TOI110% YCe 1ie BIJIMBAE i YaCTKOBO BU/I03MiHIOE

! Megianis y npodeciiiHiil AisgnpHOCTI IopUCcTa : MAPYYHUK / aBT. KOJL.:
T. Binuk, P. aBpuiok, I. Topogucbkuii Ta iH.; 3a pe. H. KpectoBcbkoi, JI. Poma-
Hazaze. Oxeca : Exostoris, 2019. 456 c.

2'Y 2019 poui 6ysio npuiiHATO CriibHUN Haka3 MiHicTepcTBa roctuiii Ykpai-
HU Ta [eHepasibHOI poKypaTypu Ykpainu (Ne172/5/10 Bixg 21.01.2019 p.) npo
peasnizauito nizoTHoro npoexkTty «IIporpama BiAHOBJIE€HHA JJ1 HENOBHOJIIT-
HiX, fKi € miJ03pI0BaHVMHU Y BUMHEHHI KPMMiHA/IbHOTO MPAaBONOpYyLIEH-
HA». 3TiZiHO 3 BUIlle3a3HaYeHWM HaKa3oM, MeJjialliel0 Y KpUMiHaJbHUX ClIpaBax
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npole/ypy MeAianii. BuiieHaBe/jeHa npoueypa Meiariii € 6a30B00
i OpiEHTOBHOIO /1J151 3aCTOCYBaHHS MPHU BUpillleHHI KOHDJIIKTIB.

3anuTanHa ana CAMOKOHTpONIO

XT0 MoOXe 6yTH MeZiaTopoM B YKpaiHi?

Slki BUMOTH iCHYIOTbB AJis1 HAGYTTS CTAaTyCy MeziaTopa?

HasBiTh npaBa Ta 060B’13KM MejiaTopa.

Yu icHye B YkpaiHi peecTp MeziaTopiB?

fAKi xapakTepHi 03HaKM MeAjaLiiiHoro npouyecy Bam Bigomi?

3 IKUX cTafii (eTamiB) CKJIaIa€ThCA Mpolec Megianii? OxapakTepusyiTe

KOX€H 13 HUX.

fxa indpopmaris Mae MicTUTHCS y JOTOBOPI PO NPOBeieHHS MeAiarii?

8. 3adKux mijcTaB, 3TiZHO i3 HOpMaMU YMHHOT0 3aKOHOAABCTBA, Meialist
NPUNUHAETbCA?

9. fkiBUMOrH A0 yroAy 3a pe3y/ibTaTaMu MeJiiallil icHy0Tb BiZIlIOBIIHO 7,0
HOpM 3aKOHY?

10.Ha3BiTb OCHOBHI NPUHLMIH, IKAM NOBUHHI BiZOBigaTH JOCATHYTI

JIOMOBJIEHOCTI 3a pe3yJibTaTaMy Meziarnii.

S e

N

€ 106pOBiJIbHA, [T03aCyA0Ba NPOLEAYPA, MiJ| Yac SKOI HEMOBHOJIITHIN, SKUU €
NiZ03pI0OBaHMM Y BUMHEHHI KpUMiHa/IbHOrO NMPaBoOOPYLIeHHs, Ta NOTepHini
3a /I0II0MOT010 [ocepeiHUKA HaMaraloThCsl BPery/a0BaTH KOHQJIKT LIISXOM
YKJIaZleHHs YTOZM NPo 3acTocyBaHHA [IporpaMu BiZiHOBJIEHHS [IJI1 HEITOBHOJIIT-
HIX, fIKi € MiJ03PI0BaHUMHU Y BUNHEHHI KPUMIiHA/JIbHOTO IPABONOPYILEHHS (JUB.:
Masyp M. P. BinHoBHe npaBOCyAA4 11040 HEMTOBHOJIITHIX : TPaBOBE PEry/II0BaHHA
Ta MpaKTHKa peasizanii B YkpaiHi. [Ipobsiemu depicagomeopeHHs i 3axucmy npas
J100uHu 8 Ykpaini : MmaTepianu XXVIII 3BiTHOI HAyKOBO-NPAKTUYHOI KOHepeHLil
(3-4 motoro 2022 p.) : y 2 4. Y. 2. JIpBiB : I0puanyHuit pakyabreT JIbBIBCHKOTO
HalliOHaJIbHOTO YHiBepcuTeTy iMeHi IBana ®panka, 2022. C. 233-236).
JetanbHime gus.: [ligposain 2.7. Po3ainy 2.
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2.6. YuacTb agBoKarta y npouegypi megiauii

Byxeaui cydy nepwoi iHcmanyii ekazaHo: «[lomepnina e cydosomy
3acioanHi gidmosuacs 8id 068UHy8a4eHHs ma No8idoMuAd, U0 ye
piweHHs1 6oHa npuiiHsa d06p08i/bHO, 6e3 CIMOpPOHHBLO20 8NUBY,
camocmiliHo, ma KepyembuCsl 8UKAOYHO NO3UMUBHOK ho8ediH-
K010 068UHY8A4EH020. 3 AHA/N02IYHUM KJAI0NOMAHHSM 38€PHY/1ACH
i cmopoHa 3axucmy. 3as8/41eHe KA0NOMAHHS He 38YXHCYE Npasa
nomepninoi, AKi 3aKpinieHi 8 3akoHodag4uomy iHcmumymi media-
yii, Ak a/1bmMmepHamMu8H020 cnocoby 8pezyaA08aHHs KPUMIHA/1b-
HO-npagsosux KOHPAIKmie, onepamugHo20 OMpPUMAHHS HAJIEHCHOT
KoMneHcayii 3anodisHoi tiomy wkodu».

Hadaiime oyiHKy dopeyHocmi ¢hopmMyaAi08aHb CMOCOBHO
iHcmumymy

Y Pe3zosronil npo 0CHOBHI NPUHIIMIIM BUKOPUCTAHHA [IPOTrpaM
BiZJHOBHOT'O NpaBOCYAAs y KpUMiHanbHUX cnpaBax 2002 poky
3a3Ha4yeHo, 1110 KepTBa Ta NPaBONOPYIIHMK IOBUHHI MaTHU NpaBo
Ha I0pU/IMYHY KOHCY/IbTaLlil0 CTOCOBHO BiJJHOBHOTIO Iponecy (13a),a
0T>Ke, MPaBO Ha MpodeciliHy MpaBHUYY A0MOMOTY € iy I[iKl mpoueAypi.

YyacTtb agBOKaTay nnpoueaypiMeianii BapTo po3risagaT 3a
dopmamu Takoi yyacri: a/|BOKaT-3aXMCHUK; a/|IBOKAT-NIPeICTaBHUK
norepmnisoro; agBokaT-meaiatTop. 0cob6MBOCTI y4acTi € CyTTEBO
pI3HMMMU 3aJIeXKHO BiJl TOrOo, AKa poJb 3aJBOKaTa y npouenypi
Me/Jlialil y KpuMiHa/JibHOMY npoBajKeHHi. KpiMm Toro, cnenudika
y4acTi aJIBOKaTa 3MiHIOEThCS 3aJ1€3KHO Bif cTaail (eTany) nmporecy
Mejianril.

AABOKaT-3aXUCHUK Ta aABOKaT-NpeJCTaBHHUK /[
BUDPILIEHHA MMTAaHHA PO MOXKJIUBICTH iHiLianii Ta NpoBeJeHHA
Me/iallii 3060B’A3aHUI NMOBiIAOMUTH KIIEHTY NPO MOKJIUBICTh
3acTocyBaHHA Mejianii, po3’dcHUTH KJi€HTY il mpupoay
Ta CONPSIMOBAHICTb Ha 3ajaroJKeHHs KOHQJIKTY WJISIXOM
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JOCATHEHHS CTOPOHAMH B3aEMONPHUUHATHOIO pIlleHHH, POJIb
MeJiiaTopa, IPUHIUIIK TPOBeJeHHs (IPUHIHUIMIB J0O6POBIIBHOCTI,
KoHQileHiHHOCTI, HeHUTpaJbHOCTiI, He3aJeXHOCTi Ta
Heylepe»KeHOCTi MeAiaTopa, CaMOBU3HA4YeHHA Ta PiBHOCTI Ipas
CTOpPiH Me/iallii), OCHOBHUH MOPSJOK NPOBeAEeHHS, BKJIYa4U
3ycTpiy MiXK moTepmniJiuM Ta Nmilo3proBaHUM, 06BHUHYBaYeHUM
y Mexax Mepaialii, OpUAUYHI HacAiAKU. B acnekTi pUIUIHUX
HACJIiIKIB IOLIJIbHO pO3MeEX0BYBATH TaKi HACAiAKU BJasI0] Meialiii,
SIK IPUMUPEHHS Ta BiIMOBa MOTEPNiJOro BiJj 06BMHYBaYeHHS y
KpHUMiHa/JIbHOMY IPOBa/XKeHHi y popMi IPpUBATHOT0 06BUHYBaYEHHS;
NpUMHUPEHHS, sIKe MOXe MOTArTH 3a co60l0 3BiJIbHEHHS Bij
KpHUMiHa/IbHOI BinoBiianbHOCTI 3a cT. 46 KK Ykpainu; npuMupeHHs,
sIKe MO>Ke MOTArTH 3a CO6010 YKJIaZleHHs YyToAy PO NPpUMUPEHHS
Ta 0OBUHYBaJIbHUM BUPOK K pe3ysabTaT ii 3aTBep KeHHS;
JNlo6pOBiZIbHE BiAIIKOAYBaHHS 3aBJaHOr0 36UTKY ab0 yCyHEeHHS
3ano/jifsiHOl WKOAW € 06CTAaBUHOIO, sIKa MOM SIKLIYE MOKAapaHHSA
(ct. 66 KK Ykpainu), KpiM Toro, puMHpeHHs (IIpoILeHHs ) Ha mificTaBi
4. 2 cT. 66 KK Ykpainu Moxe 6yTH BU3HaHA CyZ,0M 06CTaBUHOIO, siKa
MOM’sIKLIY€e oKapaHHs. [Ipu boMy a/ijBOKaT-3aXUCHUK MOBUHEH
NOBIJOMUTU KJIIEHTA, W0 y pa3i HeJOCATHEHHs 3TOoJU I10J0
yKJaajeHHs yrogu ¢akr ii iHiniloBaHHS i TBepKeHHs, 10 6y/an
3po6JieHi 3 MeTOlO ii JOCATHEHHS, He MOXKYTb PO3I/IsAAATUCS SIK
BiZiMOBa Bi/i 06BUHYyBaueHHs a60 IK BUSHAHHSA CBOEI BUHYBATOCTI,
a aZBOKaT-NpeACTAaBHUK, BiANOBIJHO, 110 TaKi TBEpJKEHHH He
MOy Tb PO3IVIiAaTHCA SIK BiMOBa BiJj 06BUHYBa4yeHHs. KpiM ToroO,
3BepHYTH yBary KJI€HTA Ha Te, 10 JOMOBJIEHOCTI i3 yKJIaJleHHA
yroJivd MatoThb KOH}iaeHUiiHUN xapakTep, i KIIK Ykpainu 3a6opoHsie
JIOIHUT SIK CBi/IKiB 0CO6H, IKi 6paJsiv y4acThb B YKJ/IaleHHI Ta BUKOHAHHI
yroAy Npo NpUMHUPEHHA B KPUMIHAJIBHOMY NIPOBAJpKEHHI, — PO
06CTaBUHY, SIKi cTasu IM BiZjoMi y 3B’I3KY 3 y4yacTIO B YKJaJleHHi
Ta BUKOHAHHI yroiu npo npuMupeHHs (m. 8 4. 2 cT. 65), 6e3 6y/b-
SIKMX BUHSITKIB.
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AJBOKAT TaK0>K MA€ MOBiJOMUTH KJIi€EHTA mnpo Moro npaBa gk 12§

CTOpOHU Mepianii 3rifHo 3i cT. 18 3akony Ykpainu «Ilpo megianito»,
acaMme: 1) 3a B3aEMHOI0 3r0/1010 06paTH MejliaTopa (MeiaTopis) Ta/
abo cy06’eKTa, 1110 3a6e3neyye NpoBeAeHHs Meiallil; 2) BU3HAYUTH
YMOBH I0TOBOPY PO NPOBeAeHHS Mejliallii; 3) 3a B3aEMHOI0 3r'0/1010
3aJlyyaTH 10 MeAialii iHIIKMX y9aCHUKIB; 4) BiIMOBUTHCSI BiJi TOCIYT
MegiaTopa (MeZiaTopiB) Ta 06paTH iHILIOro MeAiaTopa (MeAiaTopiB);
5) y 6yab-AIKMI MOMEHT BiAMOBUTHUCA Bij y4acTiy Meziawii; 6) y pasi
HEBHUKOHAHHS Y4 HEHAJIEXKHOT0 BUKOHAHHA Yroiy 3a pe3y/IbTaTaMU
Me/jialjii 3BEpHYTUCS [0 CYyAY, TPETENUCHKOTO CYAY, Mi>KHapOJHOTO
KOMePpIiHHOTO ap6iTpaKy B YCTAHOBJIEHOMY 3aKOHOM TOPSJIKY;
7) 3a7y4aTH eKClepTa, Nepek/ajjada Ta iHIIKUX 0Cib, BUSHAYEHUX
3a IOMOBJIEHICTIO CTOPiH MeJiallil, a TaK0X, 110 IHIII [IpaBa MOXKHa
BHU3HAYUTH JOrOBOPOM IIPO IPOBEAEHHA Meaianil.

HazanHda npaBoBOI JOMOMOTH OTEPIIJIOMY Ta HOT'0 KOHCY/IBTY-
BaHHS 3 MUTAHb YPEryJi0BaHHS KOHQJIKTY 3 Mi03pl0BaHUM YU
006BHHYyBayeHUM, 30KpeMa HaJlaHHS MOTepIiJIoMy BiANOBiJHUX
peKkoMeH/iallili, TOBUHHO 3/[iHCHIOBATHUCS aJiBOKATOM JIMIlIEe B
TOMY BUIAJIKy, AKIO Mi>K CTOpPOHAMU MOXe OyTH NMpPOBeJleHa
MUPHA 3yCTpiy, KOTpa MOKe BUSBUTHUCSA KOPUCHOK [Jif
norepnisoro. BigMiTUMO, 110 Yy KpUMIiHAJIBbHUX NPOBAJKEHHAX
110/10 KpUMiHaJbHUX MPABONOPYIIeHb, OB I3aHUX i3 JOMallHIM
HAaCUJIBLCTBOM, yToJla MOXe OYTH YKJIaJleHa Jivilie 3a iHilliaTuBOIO
MOTepIiJoro, Horo npeJcTaBHUKAa ab60 3aKOHHOTO MPeJ[CTABHUKA,
Bi/IMOBiTHO, BOHU i MOXYTb OYTH iHil[iaTOpaMu 3aCTOCYBaHHS
Mepaianii, Xxoua € CyMHiIBM CTOCOBHO Me/iiabeJbHOCTI TakKuX
KeUCiB.

Y pasi 3roau Ha npoBeAeHHS Mefiallii aABOKAT Ma€ GibII
AeTaJbHO PO3’ACHUTH KJEHTY 0COOGJIMBOCTI mpoueaypu
Mmegianii, ii Hacaigky Ta ix puaKMYHe 3HaYeHHs. Tpeba 4yiTKO
BiZIMe>KOBYBaTH Ni/[CTaBH /1151 3BiJIbHEHHSI 0COOH BiJl KpUMiHAJbHOI
BiZINOBia/IbHOCTI y 3B’13KY i3 NPMMUPEHHAM BUHHOTO 3 IOTEPIIINM,
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nepej6avedi cT. 46 KK Ykpainu, Ta A5 npu3HayeHHs TOKapaHHS
Ha MiACTaBi yroAy Npo NPpUMUPEHHS.

3okpeMma, KKC BC B opHiH 31 CBOIX yXBaJ Ha/ZlaB TJyMa4eHHSA
pO3MeXyBaHHA 3BiJIbHEHHA BiJi KpUMiHa/bHOI BilIOBIJa/IbHOCTI
Ta yKJaZeHHd YroJyu Ipo NPUMHUPEHHA. Y HINM BiH 3a3HA4uB,
110 3i 3MicTy KacaniiiHoi ckapru B6a4aeThCs, 1110 CYTh A0BO/iB
MPOKypopa 3BOAUTLCA [0 TOTO, L0 CY/, HEIPaBOMIpHO 3aTBEpPAUB
yroAy MiX [OTepHiJIO Ta MiZ03pI0BAaHUM Y LIbOMY IIPOBAaJXKEHH],
OCKIJIbKH, Ha 10T0 [yMKY, yT0oZia PO NPUMHUPEHHS MK IOTepNiIuM
Ta NiZ03pOBaHUM YU OOGBUHYBAaYEeHUM Yy KpPUMiHaJbHUX
NpOBaJpPKeHHAX PO KPpUMiHa/JbHI NpaBONOpyLIeHHs, BHACAIL0K
SKWX HacTaJla CMepPThb NOTePHiJIoro, He fonyckaeTbced. [Ipu nbomy
MPOKYpPOp NOCUNAEThCA Ha M. 1. 32-33 nocTaHoBU Benukoi [lanatu
BepxoBnoro Cyay Biz 16 ciuns 2019 poky (cnipaBa Ne439/397/17),
3TiJIHO 3 AKMMHU MiJl YaC IPUMUPEHHA JIUIIe CaM NOTEPIIJINK MOXKe
BHpPaXKaTH CBOIO BOJIIO, A He iHIII 0c00H, sIKi € HOro MpeiCTAaBHUKAMH
abo nmpaBoOHACTyNHUKaMU. PazoM i3 TUM KoJieris cya/iB BBaxKae
3a HeoOxi/lHe 3BepHYTH yBary, 110 BUCHOBOK, BUKJAJEeHUN ¥
BUIlLe3a3HaueHil nocraHoBi Benukoi [lanatu BepxoBHoro Cyzy,
CTOCYETbhCS 3BiIJIbHEHHS BiJi KpUMiHaA/JIbHOI BiANOBIiAAJIBHOCTI y
3B’I3Ky 3 IPUMHUPEHHSM BUHHOTO 3 IOTEPMiZIUM, TOOTO MOJIOKEHD
cT. 46 KK Ykpainu. BiH »XOZHUM YMHOM HeMa€ CTOCYHKY [0
MO0JIO)KEHb KPUMIHAJBHOTO NpOLECcyaJbHOr0 3aKOHY, AKUMHU
persaMeHTOBAaHO MOXKJIUBICTD YKJIaZleHHs YTOA M [P0 NPUMHUPEHHS.
[li mpaBOBIi IHCTUTYTH He € OJHAKOBUMU. Y IbOMY KPUMIHAJIbHOMY
npoBamxkeHHi OCOBA_1 He 6yB 3BiJibHEHUU MicIleBUM Cy/IOM Bi/|
KpUMiHaJIbHOI BiAMOBiAaJbHOCTI Ha mifcTaBi cT. 46 KK Ykpainy,
TOMY BHUCHOBOK, BUKJIaZleHUW y mocTaHoBi Besukoi Ilanatu
BepxoBHoro Cyny Biz 16 ciuns 2019 poky (cnipaBa Ne439/397/17),
He Ma€ 0 L€l cuTyalil BiIHOLIEHHS i € HepeJsieBaHTHUM. KoJieris
CY[iB BBaXKag, 1110 3BUIbHEHHA BiJ, KpUMiHa/JIbHOI BiIOBIAa/IbHOCTI
He € TOTOXXHHUM i3 YKJIaZleHHAM YroJAu Npo NPUMUPEHHA Ta Ma€

©131e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

abCoJIIOTHO iHIII MpPaBOBi HACAIAKU. Y IIbOMY KPUMiHAJIBHOMY
NpoBa/pKeHHI OyJi0 yKJaJleHO Yyrojay Hnpo NpUMHUpPEHHS Ta
BUPOKOM cyzy 3acymxeHo OCOBA_1 3 npyu3HadyeHHAM MOKapaHHS,
Bif Bil0yBaHHsA SIKOro 3BiibHEHO Ha mijicTaBi cT. 75 KK Ykpaiuu.
[Ipumupenns y acnekri cT. 46 KK Ykpainu KKC BC TaymauuTsb gk
KiHIleBUH pe3y/bTaT yCiX monepeaHix TPUMHUPHUX MPOLEAYD Ta
JlIOMOBJIEHOCTeH Mi>k BUHHUM Ta MOTEPMIJIUM, IKUU NOJIATraE, 3
0iHOT0 OOKY, ¥ J0OpPOBiIZIbHOMY BOJIEBUSIBJIEHHI IOTEPIIIJIOTO, sIKe
NpOSIBJSETHCS Y HOro NpoxXaHHi (KJ10MOTaHHI) Npo 3BiJIbHEHHS
BHUHHOTO BiJf KpUMiHaJIbHOI BiAOBIJa/IbHOCTI Ha niZcTaBi cT. 46 KK
YkpaiHu a6o y BiZiCyTHOCTI 3anepeyeHb 1[0/10 TAKOT'0 3BiJIbHEHHS,
a 3 IHIIOrOo - y BiICYTHOCTI 3allepevyeHs 110/,0 TAKOT0 3BIJIbHEHHH 3
60Ky caMoro MiZ03prBaHOro, 06BMHYyBaveHOoro. [Ipu 1iboMy 3 orvisiny
Ha noJsioxeHH4 cT. 46 KK Ykpainu ta 4. 21 4. 3 cT. 288 KIIK Ykpainu
y IX B3a€MO3B’SI3KY /1J1s1 BCTAaHOBJIEHHS GaKTy TAKOTO MPUMUPEHHS
060B’SI3KOBUM € Ni/ITBEP/>KEHHS NOTEPIIJIMM CBOET o3Il y cyAi,
110 CAYTY€E BaXKJIMBOIO MPOLIECYaJIbHOI rapaHTi€lo 3abe3neyeHHs
JI06POBiIbHOCTI HOr0 BOJIEBUSIBJIEHHSA .

Y pasi, AKI0 y KpUuMiHaJIbHOMY IPOBaJKEeHHI MOK/IUBe
YKJaAeHHS YyroAy Npo NpUMHUPEHHS, alBOKAT 3000B’A3aHUN
pO3’AICHUTH HOPMAaTUBHI BUMOI'H [0 ii 3BMICTY, iK1l 6e31o0cepeiHbO
BU3HAYa€ MUTAHHS, 3 IKUX CTOPOHU MAIOTh JJOCATHYTH KOHCEHCYCY
y pasi ykJajseHHs yroad (a came: po3Mip MIKOJAHM, 3aBAaHOI
KpUMiHAJbHUM NPAaBONOPYUIEHHAM, CTPOK Ii BiAIIKOJYBaHHA
4y nepeJik Ziik, He MOB’A3aHUX i3 BiAIIKOAYBAHHSAM HIKOAH, SIKi
niZ03proBaHUM Y 06BMHYBaYeHUH 30608’ 13aHi BUNHUTH Ha KOPUCTh
MOTEepPIiJIOro, CTPOK iX BUMHEHHS], Y3To/[XKEHe MOKapaHHSs ), HACIiIKU
yKJaJleHHs YyrojAu (3MiHa mopsiiKy NpoBajKeHHs, CIPOLIeHUH
MOPSA0K PO3IJsAy, 0OMeXeHHs I0J0 OCKap>KeHHs), a TaKOX

! YxBasia KacarjifiHoro kpuMiHasibHOro cyay y cipasi Ne 608/2388/20 Bia
27 tpaBHsa 2021 poky. URL : http://iplex.com.ua/doc.php?regnum=97220665
&red=100003d0c825650414bbadaa4481e66266a45c&d=5
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HaCJAiK1 HEBUKOHAHHS YTO/iY, BKJIIOYAlOUYU CKaCyBaHHS BUPOKY
Ta IPUTATHEHHA 3aCy>KEHOr0 0 KpMMIHA/IbHOI BiZIIOBi4a/IbHOCTI
cT. 389-1 KK Ykpainu.

OkpiM TOro, Ma€ 3HA4Y€HHA KIiJbKICTh MOTEPHIIUX Y
KPUMiHaJIbHOMY NIPOBA/KEHHI, a/pKe y pasi, AKIL0 B KpUMiHaJIbHOMY
NpoBaJKeHHiI 6epyTh y4yacTb KiJibKa NOTepHiJux Bij ofHOrO
KpUMiHa/JIbHOTO NMPAaBONOPYIIEHHS, YroJla MOXe OYTH YKJajJeHa
Ta 3aTBep/pKeHa JiMlle 3 yciMa MoTepHiiIuMY, i Mejiallis € 6ibIu
CKJIQZJHO10, a 11 BAAJIICTb Y KOHTEKCTI YKJIaJeHHs YTOAU 3aJeXKUTh
BiJ pilueHHA ycCixX noTepniyiux. ¥ pasi kK, AKI0 B KPUMiHAJbHOMY
NpPOBa/PKeHHI 6epyTh y4yacTh KiJibKa MOTEPHiJUX Bifi pi3HUX
KpUMiHaJIbHUX MPaBOMOPYUIEHD i 3roJa 040 YKAaJAeHHS YyroAu
JIOCATHYTA He 3 yciMa moTepmijinMy, yrojia Moxe OYTH yKJaJeHa
3 0JlHUM (KisIbKOMA) 3 MOTEPMIJIKX, a TOMY, Bi/ITOBiAHO, MOXYTb
MaTH Miclie IpoueAypHy Mezianii 3 0KpeMo KOXKHUM IOTepIIianM, a Il
BJJAJIICTh y KOHTEKCTI YKJIa/IeHHA YTOU 3a/IeXKUTD BiJi 3a/1ar0pKEeHHSA
KOHQJIIKTY 3 NOTepHniJiuM BiJj OKPeMOro KpPHUMiHaJbHOIO
NpaBONOPYyLIEHHS.

Takok aABOKAT MOXKe OpaTH y4acThb B OGroBOpeHHi Ta
OOpaHHIi KaHAMWJATA Y MeAiaTOpH.

AjBoOKaT, IKUMU He € y BifiMoBiHIN npoueaypi MefiaTopoM,
MOXe 6paTu OGe3nocepeJlHI0O y4yacTb y 06e3mocepeHbOMY
[IpOBeEHHI npoueAypyu MeJialil, AKIIO Lie MPOMUCAHO B JOroBOPi
Mpo NpoBeJieHHs Me/iallil, i AKI0 KJIEHT BUCIOBJIIOE MOOAKAHHS
00 IPUCYTHOCTI aZiBOKaTa. B xo4i npouenypu Mezialil afBoKaT
Ma€ 3BepTaTH yBary Ha JJOTPMMaHHSA Me/[iaTOpPOM HeHUTPaIbHOCTI,
HeynepeaxeHocTi. [lig yac npoueaypu mMejianii afBOKaT Moxe
JaBaTH MOPaZU KJIEHTY, B TOMY YUCJi 3BepTaTUCh L0 MeJiaTopa,
iHIol cTopoHU Ta Ii afBOKaTa 3 MPOXaHHAM IPO NepepBy AJA
NpoBeJieHHs KOHQiIeHITINHUX 6ecif] 3i CBOIM KitieHTOM. Y pasi, AKIIo
6yJI0 ZIOMYILEHO iCTOTHE MOPYIIEeHHS MpaB, CBO60/ Ta 3aKOHHHUX
iHTepeciB KJlieHTa ab0 TPaN/IATBCA iHUII MOPYyLIEHHS, AKI MalOTh
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Xo4a i He TpyOHH, IPOTe CUCTEMATUUYHUN XapaKTep, a/IBOKATy
Heob6XiJHO OOGTOBOPUTH 3 KJIEHTOM MOMKJHUBICTb 3/iliCHEHHS
OZJHOCTOPOHHBOI 3adBU PO JOCTPOKOBE NPUNIMHEHHS IPOLeAypH
Megianii. Kpim Toro, BapTo mam’siTaTy, 1110 a/IBOKAT, 6epydH y4acTb Y
npoueaypi Meianii y KpuMiHaJibHiM cipaBi, HE NOBUHEH NPUKAMATHU
JKOJHUX pillleHb (HanpuKJIaJ, 11070 MOXKJUBOCTI IPUMHUPEHHS,
BiIIKOAYBaHHS WIKOAM, YCYHEHHS 30MTKIB 4M He0oO6XiHOCTI
OITHOCTOPOHHBOTO 3aBepIlIeHHS NMPOIelypy Meiallii To10) 3aMiCThb
CBOTrO KJIIEHTA.

HazaBak/iMBOl0 € poJib ajBOKaTa HNPHU YKJIaJeHHi yroau
3a pe3yJbTaTaMM MeJjianii. ABokaT Mae 3a6e3Me4YuTH, 106!
3a3HavyeHa yroja He cynepeuusa BumoraMm KK Ykpainu ta KIIK
YkpaiHy; BignoBifasa iHTepecaM KJI€EHTA; aJBOKAT-3aXHUCHUK,
KpiM Toro, - 06 MicTh/Ia 4iTKi Ta Bu3HaueHi GpopMyIt0BaHHS
111010 3060B’s13aHb KJII€EHTA 3a YyT0/1010; 11106 He MiCTHJIa MTOJIOKEHb,
10 MOPYIIYIOTh NpaBa Ta iHTepecu iHIIHUX 0Cib6, iHTepecu
Jlep>kaBU abo cycninbHi iHTepecd. AABOKAaT Ma€ NepeBipuTH,
110 KJIIEHT MOBHICTIO pO3yMi€ YMOBHU YrojAu i JoOpoBiJbHO Ha
HUX NOTOJXKYEThCA. AABOKAT MOXe MiAroTyBaTH yroay y pasi
3rojAy NiZ03pHOBAHOT0, 06OBHUHYBAayeHOI' 0, NOTEPNiaI0ro, KOro
npejCTaBHUKA, 3aKOHHOTO Mpe/CTaBHUKA, @ TAKOXK MeJiaTopa;
e 0Co6JMBO BaXKJHMBO y CHUTYyalliflX, KOJHU MejaiaTop He €
IOPUCTOM.

Y pazi, gakmo cnenudika KpUMiHAJIbHOTO MPOBAJKEHHS
JIO3BOJISIE YKJIaJleHHS YroJyd NMpOo NPUMHUPEHHS, 3BIJIbHEHHA
Bi/i KpuMiHaJbHOI BignoBiganbHOCTi 3a cT. 46 KK Ykpainy, 3a
pesysbTaTaMy Mepfialii aABOKaAT, Y pa3i 3roAy NiJj03pHBAHOrO,
06BHMHYBAYEHOTO, IOTEPMiJOro, HOro npeAcTaBHUKa, 3aKOHHOTO
[peACTaBHUKA, A TAKOXK MeJiaTopa, Ma€ MiAroTyBaTH AJid NiAIUCY
yroJy npo NMpUMHPEHHS, IKa HAZAEThCS CAi40MY, TPOKYpPOpy abo
Jlo cyaly AJist i po3misay y nopsaaky riasu 35 KIIK Ykpainu. AgBokat
Mag€ MiITOTYBaTH TEKCT YToAW y TOBHIiM BiZiMOBiIHOCTI i3 BUMOTraMH
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yrHHOrOo KIIK Ykpainu cToCOBHO 3MiCTY yroi Ta HE BUKPUBJISAIOYH
BOJIEBUSIBJIEHHA CTOPIH 3a pe3y/JbTaTaMy Meaiarii.

BignoBigHa AoMoOBJIeHICTb paKTUYHO Oyje MOJSIraTH V:
Bi/ILIKO/yBaHHI Mi103pI0BaHUM Y4 0OBUHYBau€HUM ILKO/H, 3aB/IaHO]
[OTEPNIJIOMY YU BU3HAYEHHI CTPOKIB TAaKOTO BiJIIKOAYBaHHH;
ab0 BUMHEHHI [ili, He MOB’I3aHUX 3 BiAIIKOAYBAaHHAM LIKOAHU, sIKi
MiZ03pOBaHUK YU 0GBUHYBaueHUU 3000B’s13aHU BUMHUTHU Ha
KOPHUCTb MOTEPIiJIOro Y4 BU3HAYEHHI CTPOKIB BUNHEHHS TaKUX Ail;
JOCSAATHEHHI 3ro/iv CTOCOBHO MipH IMOKapaHHA JJ1s MiJ03PI0BaHOr0
Y1 06BUHYBa4YeHOTO a60 BUPillIeHHs NUTAHHS 100 3BiJIbHEHHSA
BiJi KpUMiHaJILHOI Bi/IMOBi/Ja/IbHOCTI (KO 3aKOH MepeadadaE
TaKy MOXXJIUBICTh); @ TAKOXK HAJIAaro/P)KeHHI HOPMaJIbHUX, MOXKJIUBO,
HaBIiTh, IPUA3ZHUX YU JAPYXKHIX BIJHOCHH MiX NOTepnijiuM Ta
MiI03PI0OBAaHUM YU OOGBUHYBAaYEHHUM.

ApBokaTt-mepaiatop. CtarTta 21 [IpaBus aflBOKaTChbKOI €TUKH
Jl03BOJISIE a/IBOKATy BUKOHYBATH QYHKIIiI MeJiiaTopa, yTOYHIOI0YU
[IpY 1 bOMY, 1[0 B IbOMY BUIIaJ|Ky il aZjBOKaTa MAlOTh BiiNOBiaTH
MI2KHapOJHO-BM3HAaHUM eTUYHUM 3acajiaM Mejialnii, a Takox
OCHOBHHUM MNPHUHIUIIAM aJIBOKAaTChKOI €TUKHU. Y4acTb aiBOKaTa B
npoLeAypi nocepeHULTBA K MeJiaTopa BiipI3HAETHCA IEBHOIO
crenudikolo BiJi BUKOHAHHS poJii MejiiaTopa iHIIUMU 0CO6aMU
(koHOJIIKTOIOTaMHU, ICUXOJI0TAaMH, COII0JIOTAaMHU Ta iH.), OCKIIbKU
aZiIBOKAT € KBaJiQpiKOBAaHHUM HOPHUCTOM, IKMH HAJIa€ MPABOBY
JonoMory Ha npodeciiHili 0CHOBi, Hece BifmoBifa/JbHICTD 3a
HEeBUKOHAaHHS a60 HeHaJieXkHe BUKOHAHHS CBOIX 060B’s3KiB, B
TOMY YMCJI — 32 MOPYIIEHHS aiBOKATChKOI TaEMHULI. AfBOKaT
JlIs1 BAKOHAHHS QYHKIIA MeiiaTopa MOBHHEH NPOUTH criellia/IbHy
NiArOTOBKY JJi1 OTPUMaHHA 3HaHb, BMiHb Ta HABUYOK MeZiaTopa,
a caMe 6a30BY NiZIFOTOBKY MeJiiaTopa B YKpaiHi abo 3a KOpA0HOM,
3a nmporpaMmow ob6csarom (TpuBaJgicTio) He MeHuie 90 roauH
HaBYaHHS, Y TOMY YMCJi He MeHIle 45 roguH NMpakTUYHOTO
HaBYaHHS.
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AJBOKaT-3aXMCHUK Ta aJBOKaT-IPpeACTaBHUK He MOXKe
OyTH y IIbOMY K KpUMiHa/JIbHOMY NPOBaJ KeHHi MeJiaTopoM,
OCKIJIbKH Lie cynepedyuTh [IpaBruiaM ailBOKaTCbKOI eTUKHU dyepes
HasiBHICTb KOHQJIIKTY iHTepeciB Ta NPUHLUIY HeyIepe KeHOCTi
Ta HEUTPaAJIbHOCTI MejiaTopa. 3akoH Ykpainu «Ilpo menianiro»
OKpeMO HaroJiouye Ha TOMY, 1110 IiJi 4ac nNpoBeJeHHd Meaianil
MeZliaTOp NOBHMHEH OYTH HEWTpPaJIbHUM Y CTaBJIEHHI 10 CTOPiH
MeJianii Ta He3aJIeXKHUM BiJi CTOPiH MeJjianil, opraHiB Jiep>kaBHOI
BJIaJlY, OpraHiB MicLeBOro caMoBpAAyBaHH4, IX OCAaJLOBUX Ta
CJIy>k60BUX 0Ci6, iHIIMX Pi3UYHUX | OPUAUYHUX 0Cib, | He MoXe
cyMmimatTu QyHKIit0 MezaiaTopa 3 QyHKIi€W iHLIIOrO yYacHUKaA
Mejianii B oqHOMY KOHQJIKTI (crnopi) Ta 6yTH npecTaBHUKOM
a60 3aXMCHUKOM OY/Ib-SIKO1 31 CTOPiH y JOCY/IOBOMY PO3CJlilyBaHHi,
CyZ,0BOMY MPOBa/KeHHi y KOHQJIIKTI (criopi), B AKOMY BiH € YU OYB
MeziaTopoM. bisibiie Toro, MmesiiaTop 3060B’sI3aHUM MOBIAOMIATH
CTOPOHMU MeJianil 1o MoYaTKy Ta NiJ 4yac nNpoBeJeHHd MeniaLil
Mpo 0COOUCTI 06CTaBUHU, BIAHOCHHHU MejiaTopa 3 OAHIEW 3i
cTopiH Mefianii B 6yap-akii chepi, kpim Menianii, npo KoHQAIKT
iHTepeciB, IKi MOXKYTb BUKJIHMKATH OGI'PYHTOBAHUN CyMHIB y HOTO
HeNTPaJIbHOCTI, He3aJIeXKHOCTI Ta Heylepe>KeHOCTI. Y TakoMy pasi
Me/iiaTop MOXKe IPOBOJAUTHU MeJiallilo JiMille 32 HAABHOCTI TMCbMOBOI
3roJy BCiX CTOpiH MejiaLii Ta BiAIIOBIAHO 10 CBOTO BHYTPILUHbLOTO
IepeKOHAHHA 100 JOTPUMAHHA HUM IIPUHLUILY HEUTPAJIBHOCTI,
He3aJIeXKHOCTI Ta HeylepeaKeHoCTi MeJiaTopa.

[IpusHaueHHs Me/ianil — 3a6e3nedyeHHs HAJIeXKHOI TPOIelypH,
dKa CIPUATUME KOMYHiKallil CTOpiH Ta 3ano6iraHH0 BUHUKHEHHIO
abo Bpery/aoBaHHI0 KOHQJIIKTY LJISIXOM IleperoBopiB. MeziaTop He
MOe HaJlaBaTU CTOPOHAaM MeJialil KOHCy/IbTalil Ta peKoMeHAaw il
1110/10 MPUMHATTS pillileHHs 110 CyTi KOHQJIKTY (cropy) Ta npuiiMaTu
pimieHHs 1o cyTi kKoHJIKTY (cropy) MiX cTopoHaMu Mejiamii
(ct. 7 3akoHy Ykpainu «Ilpo meaiariro»).
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B xoxi megianii azBoKaT-MeAiaTop 30608’ A3aHU iHpOpMYy-
BaTHU CTOPOHH TA iHIIUX YYACHUKIB Mejianii npo ixHi npasa Ta
0GOB’fI3KM, PO3’ICHUTHU CYyTHiCTh, IPUHIMIIY i MpaBuWJja MpoBe-
AEeHHA MeJianii, CTPyKTypy npoueaypu Mejianii, MOXK/JIUBICTb
OTpUMaHHs KOHCY/IbTALLi} y BiANIOBiAHUX cienliasticTiB (ekcnep-
TiB), HACJIi KU YK/IaAeHHS JOTOBOPY PO IpOBeJeHHA MeAianil
Ta/a60 yroau 3a pe3y/ibTaTaMu MeJialil B NMCbMOBIiH Y4 YCHil
dopwmi, a Takok 1po cBik npodeciiHUN J0CBi/| Ta KOMIIETEHIIiIO.

AaBokaT-MeiaTOp Ma€ JOTpUMyBaTHCS KOH}igeHIiHOCTI
Nnpy BUKOHaHHI 060B’A3KiB MeaiaTopa. 3rifHo 3i CT. 6 3aKOHY
Ykpainu «Ilpo mepianiro», MmegiaTop Ta iHIII y4aCHUKHU Mepialii,
a TaKoX Cy6eKT, 1110 3ab6e3Mevye NpoBeieHHs Me/iallil, He MalThb
MpaBa po3roJioullyBaTH KOHOIiAeHIINHY iHopMallito, AKIO iHIIe
He BCTAHOBJIEHO 3aKOHOM abo0 SIKIO BCi CTOpOHM Mefialii He
JIOMOBUJINCA y TUCcbMOBiM ¢popmi npo inure. KondigeHniinoro
iHbopMariiero BBaXKaeThCs Bcs iHopMaris, sska cTasa Bigoma mif
yac miAroToBKH A0 Mefialnil Ta NpoBeAeHHA Mezaialil, 30Kpema
Mpo MPOMO3UILil0 Ta TOTOBHICTb CTOPiH KOHQJIKTY (cnopy) Z0
y4acTi y meaianii, dakTu Ta 06CTaBUHH, BUCJOBJIEH] CYI>)KEHHS
Ta NPOINO3ULii CTOpiH Mejialii 111010 BperyJoBaHHSA KOHQJIKTY
(copy), 3MicT yroau 3a pe3yjabTaTaMu Mefianil. fkio MegiaTop
OTpHUMaB BiJ| ofHi€l 3i cTopiH KOHiAeHiWHY iHPopMalito, BiH
MO’Ke PO3KPUTH TaKy iHdopmalito iHIIid cTopoHi (cTopoHaMm)
Jiville 3a 3r0JI0I0 CTOPOHH, sKa Hajazsa Taky iHpopmarit. ¥
Kopmekci etuku meniatopa HAMY nmepeab6adeHo, 1mo MeaiaTop
JOTPUMYETHCS NPUHLMNY KOHiAeHIiHHOCTI 6e3 06MeXeHb y
yaci, AKI10 iHIle He BU3HAa4YeHO CTOPOHAaMHU. 3aK0oH YKpaiHu «IIpo
Megialito» epejbayag, 10 MeJiiaTop He MOXKe 6y THU JOUTAaHUH SIK
CBifok y cnipaBi (nmpoBaakeHHi) woa0 iHpopmalii, sika crasa oMy
BiZjoMa IiJ Yyac niAroTOBKY A0 MeJialil Ta npoBeAeHHd Mezialii.
KIIK YkpaiHu Takox persiaMeHTYE, 1[0 0COOH, SIKi 6pasik y4acTh B
YKJIaJIeHHi Ta BUKOHAHHI yTO/I1 PO MPUMUPEHHS B KPUMiHAJIbHOMY
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NpOBa/KEeHHI, He MOXKyTb OYTH JONIUTAHI K CBi/JKM IPO 06CTaBHUHH,
[Ki cTasu iM BiZjoMi y 3B’I3Ky 3 y4acTIO B YKJIaJleHHI Ta BUKOHAHHI
yroAuy Nnpo NpuMHUpEHHS.

Y ninoMy oco6aMBOCTI y4yacTi ajjBokaTa y mnpoueaypi
nocepelHUILITBA SIK MejJiaTopa MOPIBHSAHO 3 TPAAULINHOI
a/lBOKaTCbKOK [JiAJBHICTIO NOJATAOTb Yy TOMY, 1110 aJBOKaT-
MeJiaTop B Meplly yepry NOBUHEH HaJlaBaTHU CTOPOHAM JJ0IIOMOTY
Ta CIPUSAHHSA B NOIIYKY B3a€EMOBUTIIHHUX Ta B3aEMONPUUHATHUX
BapiaHTiB Bpery/JoBaHHs HPUAUYHOrO KOHQJIKTY 3 MOTJASAAY
y3TO/[>KEHHSI iIHTEePEeCiB CTOPiH KOHPJIIKTY B MeXKax YNHHOT'O 3aKOHY;,
a He 30Cepe/)KyBaTHUCS HAa 0COGJMBOCTSIX IPABOIr'0 peryJloBaHHS
BITHOCHH, fIKi ICHYIOTb Mi>X CTOPOHAMH Ta iX IPaBOBOMY CTaHOBHII
B crnopi. BogHo4yac, mopiBHAHO i3 KJIACUYHOK MeJiaTUBHOIO
JisiIbHICTIO, aiBOKAT-MeAiaTOp MOBUHEH CJiJKyBaTH, 1106
yperyJitoBaHHs BiZioyBasiocsi B MeKax 3aKOHHOCTI 1 He cynepeynsio
BUMOIraM YMHHOTIO 3aKOHOJABCTBA, He MOpYIIYBaJUCcA IpaBa
Ta CBOOOAU TPETiX 0Cib, a TAKOX 3a THUM, 1006 KOXKHa 3i CTOpiH
IIOBHOIO0 MipOI0 yCBiIOMJIOBaJIa 3HAaYEHHH Ta NPaBOBi HACKIAKU
ZJOCATHYTOI loMOBJIeHOCTI. KpiM TOro, aiBOKaT-Me[iaTop NOBUHEH
3abe3neyyBaTU NPaBOBUM CYyNpoBija nmpoueaypu Mmejiarii ta ii
3aBeplLIeHHH.

AJBoKaT-Me iaTOp roTye yroay 3a pesy/ibTaTaMy Mejianii,
Kepyw4uch 3akoHOM YkpaiHu «lIpo Mepaianito», MixkHapo/jHO-
BM3HAaHMMHU eTHYHUMHU 3acajaMu Mejianii, Tak, 106 BOHa
He Ccylepeyu/Ja YUHHOMY 3aKOHOZABCTBY, MicTHJIa AiHCHe
BOJIEBUABJIEHHA CTOPiH, He BUKPUBJISAIOYH BOJIEBUABJIEHHA CTOPIH
3a pe3y/JbTaTaMy Megiauil.

Mae cBoi 0c06/IMBOCTI y4acTh afBOKaTa y MeJianii y Mexxkax
npoekty «IIporpama BiJHOBJIEeHHS AJ1s1 HEMOBHOJIITHIX, AKI €
NiZ03pI0BaHMMM Y BYNHEHHI KPUMiHAJILHOTO IPaBONOPYILLIEH-
Hs». Llg nporpamMa BripoBapKyBasiaca MiHicTepcTBOM rocTUllil Ykpai-
HY, OdicoM ['eHepasbHOrO NpOKypopa Ha 6a3i cucTeMU HaZlaHHSA
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6e301/1aTHOI TPABOBOI ZI0MIOMOTHY 3a MiITPUMKH MixkBijoM40i KOop-
JVHALiMHOI pajy 3 NUTaHb MPAaBOCYAJS 100 HEMOBHOJITHIX Ta
[IpencraBuuita Jutsadoro ¢pouy OOH (KOHICE®) B YkpaiHi. [Tops-
JIOK peaJtizanii niioTHOro npoekTy «llporpama BilHOBJIEHHA AJiA
HENOBHOJIITHIX, AKi € NiZJ03pIOBAHUMH Y BUMHEHHI KPUMiHAJIbLHOI'O
NpaBoOIOPYIlIeHHS», 3aTBepAKeHo Hakazom MiHicTepcTBa rocTH-
uii Ykpainy, l'eHepasbHoi npokypaTypu Ykpainu 21.01.2019 poky
Ne 172/5/10.

Peanizania I[lporpamu BiTHOBJIEHHS [AJi1 HENOBHOJIITHIX
posnoyvasaca y 2019 poui y mectu perioHax Ykpainu: JloHebKiH,
Opecokii, JIbBiBCbKiH, JIyraHcbkiil, MukosaiBcbKil Ta XapKiBChKiil
ob6sacTax. 3a pik ii peanizanii 439 HemoBHOJITHIX 0ci6 6yiu
npoiHpopMoBaHi mpo MOXKJIUBICTh y4yacTi y [Iporpami BigHOB/IeHHS,
3 Hux 137 oci6 B3ssu y4yacTh y nporpami, 60 oci6 6y/10 3BiibHEHO
Bi/l KpUMiHa/JbHOI BiANOBIAAJBHOCTI. 32 MiACYMKaMu peaJsisanii
MiJIOTHOTO NPO€EKTY Yy KBiTHI 2020 poky I[Iporpama BigHOBJIEHHA
JUIsS1 HEIIOBHOJIITHIX 6yJ1a MOIIMpPeHa Ha YClo TepUTOpito YkpaiHu.
3araJsioMm, 3 2019 poky, Koau Ha 6a3i cucteMu 6e30mjaTHOI
MpaBOBOI I0MIOMOTHM po3noyasacs peaJsizaiida uiei [Iporpamu, 885
JiTel 6ysio moiHGOPMOBAHO NPO MOXKJIUBICTb B3ITU B Hill y4aTh.
Ak nocepeJHUKHU 3asy4asucd aZBOKaTH, BKJIO4YeHI 10 Peectpy
a/|BOKaTiB, fKi HaJal0Th 6€30MJIaTHY BTOPUHHY IPaBOBY J0MIOMOTY,
SKi NPOMIIJIM HaBUYaHHSA 3 peaJisanii [[porpamMu BiJHOBJIEHHSA /15
HENOBHOJIITHIX, fIKi € NiJO3PIOBAHUMH Y BUMHEHHI KDUMIHAJIbLHOT'O
MpaBONOPYIIEHHS.

AnroputMm [Iporpamu Takui:

- npokypop: iHbopMy€e HEMOBHOJITHBOTO, HOTO 3aKOHHOTO

NpeACTaBHUKA Ta [IOTEPIIJIOro, HOro 3aKOHHOI'0 Ipe/iCTaB-
HUKa [P0 MOXJIUBICTh peasizanii [[porpamMu ta yk/aaseHHA
yTrO/ZiY PO 3acTocyBaHHA [IporpamMu BiiHOBJIEHHS /115 HETIOB-
HOJIITHIX, AKI € iJ03pI0OBAaHMMHU Y BUMHEHHI KpUMiHa/JIbHO-
ro NpaBONOpPYyLIEHHS; PO3'ICHIOE, 0 pPe3y/bTaTH y4yacTi y
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[IporpaMi BpaxoByBaTUMYThCS MiJ YaC NPUHAHATTS pillleHHSA
PO HAABHICTH NiACTaB AJiF 3BlJIbHEHHSA BiJf KpUMiHAJIbHOI
BiZ{IOBiA/IBHOCTI Ta 3aKPUTTA KPUMIiHAJIbHOI'O IPOBA/KEH-
Hf; y pa3i OTpPUMaHHA 3T0AY CTOPiH IPOIIOHYE IM 3alIOBHUTH
3adABy 0po y4yacTh y [Iporpami;

- IpPOTSArOM OJHOT0 po60YOro AHS Mic/s 3all0BHEHHS 3asBU
NpoKypop nepejae ii Ta iHpopMaliro LOA0 NPaBOBOI
KBasliQikalii KpUMiHa/JIbHOI'0 NPABONOpPYILEeHHS, y BUMHEHHI
SIKOTO MiJI03PI0ETHCS HEMOBHOJIITHS 0C003, i3 3a3HaYeHHAM
crarTi (il yactunu) KK Ykpainu, faTu 3aKiHYe€HHSI CTPOKY
JLOCYZ,0BOT0 pO3CJIiiyBaHHSA y KPUMiHa/IbHOMY POBaJKeHHI
[0 perioHasibHOrO LeHTpy bBBII/;

- PerioHaZbHUI LIEHTP NPOTATOM OJHOr0 POo60YOro AHSA
mic/isi OTpMMaHHS 3asBM Ta BianoBigHol iHpopmanii Bij
NPOKypoOpa: NpUKMaE pillleHHA PO 3acTocyBaHHA [IporpamMu
Ta BUJAE BiANOBiHEe JOPYYEHHA /g IPOBeLAeHHA Meaianii
nocepejHUKY i nepejiae oMy KoIito 3asiBY Ta iHpopMaliito,
OTPUMaHYy BiJl IPOKYpOpa; OpraHizoBYye NpoOBeeHHs 3yCTpivi
MIXX CTOPOHaMH Ta [0CepPeJHUKOM;

- MocepeJHUK HA 3ycTpiyi 3i cTopoHaMu po3’siCHIOE iM
npoueaypy Illporpamuy, ii HacaigKu, HaJa€E MOXKJIUBICTh
CTOpPOHAM JAiNTH 3ro/i 1110/10 YMOB YT'O/IM i B pa3i 3roiu CTOPiH
Ha Il TpOX0/PKeHHS HaJIa€ IM NPUMIipHY TEKCTyaJIbHY GopMy
yroAu AJi1 O3HaHOMJIEHHS | BU3HAUYeHHs JaTH HACTYIHOI
3ycTpiul ausd il ykaaJeHHd; y pa3i yKJaaJeHHd yroiu He
ni3Hillle HACTYMHOTO Po60YOro JHS Micas YKJaJeHHS
yroJiy, ocepe/HUK nepenac ii perioHaJbHOMY LEHTPY ab60
IIOBiZJOMJISIE IIPO BiAMOBY B 11 YKJ/IaJ€HHI;

- PerioHasibHUM 1IEHTP roTye iHpopMallito 100 pe3y/bTaTiB
y4acTi HeMOBHOJIITHBOTO Y [IporpaMi Ta HaZicUIae il MpoKypopy:

- Ilpoxkypop: 1)y pa3si Ha/IX0/>KeHHs Bi/i perioHaJIbHOTO LIEHTPY
indopMauil mo40 pe3ysbTaTiB y4yacTi HEMOBHOJIITHBOTO
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SOOI OOOOOOOOOOOOOOOOOO OO SO OOOOOOOOOOOOO

y Ilporpami: 1o 3akKiHYeHHS AOCYLOBOrO PO3CJiAYyBaHHA
JoJydyae II 40 KpPUMIHAJbHOIO NpPOBAJXKEHHSH; Micad
3aKiHYeHHsI JOCYA0BOr0 pO3CJAiflyBaHHS PO3’SICHIOE
HENMOBHOJIITHbOMY, iKUK 6paB ydacTb y [Iporpami, Ta
MOro npejCTaBHUKY MpPaBO HaJaBaTH Ii CaMOCTIHHO Yy
BiZiNOBiAHOMY CyZl0BOMY 3aciiaHHi; 2) NpoTsAroM 7 po6o4yux
JIHIB MOBiJOMJISIE perioHaJbHUN LEHTP NpPO pillleHHS Y
KpUMiHaJIbHOMY NpOBa/pKeHHI, NIpUHHATE BiZMOBIAHO 10
yactuHU apyroi cratti 283 KIIK Ykpainu; 3) nportsrom
10 po604ux AHIB 3 MOMEHTY HAabpaHHsS 3aKOHHOI CHJIHU
CYLOBUM pillleHHAM y KPMMiHaJIbHOMY IIPOBaJI>KeHHI 1070
HEeIMOBHOJIITHBOI0, IKUH 6paB yyacTs y [Iporpami, Hazae Horo
KoTilo i rpyHTOBHY iHpopMaIliio npo nepeb6ir J0CyJ0BOTO
po3CaifyBaHHA Ta CyALOBOr0O po3riAfy Lo JlenapTaMeHTy
3aXUCTYy iHTepeciB JiTel Ta npoTuaii HacuabcTBY Odicy
['eHepasbHOTO IPOKypoOpa.

Po3e’sa3aHHA Kelicy:

dakmuyHi 06cMaBUHU: HASIBHICMb YX8AJ1U CYdY, OCHOBHUMU apay-
MeHmamu sikoi €: eidmMoea nomepnisaoi 8i0 068UHy8aA1EeHHS; K/10-
NOMAHHA CMOPOHU 3axXucmy; apgymeHm cyody, Wo «KJA0NOMAaHHs
He 38YJiCye npasa nomepniaoi, siki 3aKkpinseHi 8 3akoHodas84omy
iHcmumymi mediayii, ik a1bmepHaAMuU8HO20 CNOCOBY 8pPe2yAH8AH-
Hsl KpUMIHA/IbHO-NPABOo8UX KOH/1IKmMi8, onepamusHo20 OMpUMaH-
Hsl Ha/1excHOT KoMneHcayii 3anodisiHoi tioMy wkoduy.

PenesanmHi Hopmu npasa. 32idHo 3i cm. 46 KK Ykpainu, ocoba, sika
gnepule 8YUHUIA KPUMIHAALHUL NpOCMynok abo HeobepexcHull
HemsHcKuUll 3/104UH, KpiM KOpynyiliHuX KpUMIHAAbHUX NPpA8oNnopy-
WeHb, KpUMIHA/AbHUX NPA8ONOpyuleHb, N0 I3aHUX i3 Kopynyier,
nopyuieHb npasus 6esnexku dopoHCHL020 pyxy abo ekcnayamayii
mpaHcnopmy ocobamu, ki kepysaiu mpaHcnopmHuMU 3aco6amu
y CMaHi a/K020.16H020, HAPKOMUYHO20 YU [HWO020 Ch’SHIHHS a60
nepe6ysa/u nid en/iu8oM AIKApCbKUX hpenapamis, Wjo 3HUMCY-
1omb ygazy ma weudkicms peakyii, 36i1bHsIeEMbCA 810 KPUMIHANb-
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HoI 8idnogida/bHOCMI, AIKWO BOHA NPUMUPUAACS 3 NOMEPNIAUM
ma sidwkodysasa 3a80aHi Hel 36UuMKU abo ycyHyaa 3anodisHy
wKody. 32i0Ho 3 4. 4 cm. 26 KIIK YkpaiHu, kpumiHaibHe npoea-
dxceHHs y popMi npusamHo20 068UHY8AYEHHS PO3NOYUHAEMbCS
JAuwe Ha nidcmasi 3as.8u nomepninozo. Biomosa nomepninozo, ay
sunadkax, nepedbaveHux yum Kodekcom, tioeco npedcmasHuka 8id
068UHY8A1EHHS € 6€3YMOBHOI0 NidCMasow 015 3aKpumms Kpumi-
HA/bHO20 NPOBAOHCEHHS Y POpMI npuBAMHO20 068UHYBAYEHHSI.
3a cm. 1 3akoHy Ykpainu «Ilpo mediayiro», mediayis — nosacydosa
dobposinbHa, KoHPIideHyiliHa, cmpykmyposaHa npoyedypa, nid
yac skoi cmopoHu 3a donomozorw mediamopa (mediamopis) Hama-
2arombcs 3anobiemu 8UHUKHEHHI0 abo epezyasamu KOH@PAIKmM
(cnip) wasxom nepezosopis. [Ipasamu cmopin mediayii € maki:
1) 3a e3aemHo0 3200010 06pamu mediamopa (mediamopis) ma/
abo cy6’ekma, wo 3ab6e3neyye npogedeHHs mediayii; 2) eusHavumu
ymosu do2080py npo npogedeHHs mediayii; 3) 3a 83aeMHOI0 320-
doro 3asyvamu do mediayii iHwux y4acHukie; 4) giomosumucs 8id
nocaye mediamopa (mediamopis) ma o6pamu iHuwo20 mediamopa
(mediamopig); 5) y 6yob-akull MomeHm gidmMosumucs 8id yuacmiy
Mmediayii; 6) y pa3i HeBUKOHAHHS YU HEHA/IEHCHO20 BUKOHAHHS y200u
3a pezynbmamamu mediayii 36epHymucs do cydy, mpemeticbko2o
cydy, MiHCHapoOHO20 KoMepYIlIHO20 apbimpaxcy 8 ycmaHo8/eHOMY
3aKOHOM Nopsi0Ky; 7) 3a/yyamu ekchepma, nepeka1adava ma iHwux
0ci6, susHayeHux 3a domoes1eHicmio cmopin mediayii (cm. 18 3akoHy
Ykpainu «IIpo mediayiro»).

3acmocysaHHs HOpM npasa do akmuyHux obcmasuH. Biomosa
8i0 068UHYBAYEHHS Y KPUMIHA/NbHOMY NPO8AOdX*CEHHI Modxce 6ymu
Hacaidkom sk mediayii, mak i 6e3nocepednix domossieHocmell
068UHYyBA1YEHO20 Ma nomepninozo, mak i cumyayiil, Koau 80HU
Micys He Maau, a nomepnaull, Kepyro4ucb 8AACHUMU eMOYiaMU,
nepeKkoHaHHAMU MOWo, NPUUHAS piwleHHs1 npobayumu 068UHY-
8a4eH020 abo 3 IHWUX NpU4UH 8idMosumucs 8i0 068UHY8AHEHHSI.
Omoice, po3anadamu 8idmogy 8i0 068UHY8AYEHHS AUUle K NPOs18
a6o pezynemam mediayii - HemouHo. Kpim mozo, mediayiss Hamenep
He € [HCmumymom KpuMiHa/bH020 npoyecya/nbHo20 npasa, a cama
cobotro mediayia € npoyedyporo. Ilepenik npas cmopin mediayii,
3akpinaeHuli 3akoHom Ykpainu «IIpo mediayiro», He Micmumbs hpasa
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Ha 8idmosy 810 068UHY8AYEHHS, OCKIIbKU Yi npasa Haiexcams 0o
pi3Hux cghep cycninvHux sidHocuH. Kpim mozo, mediayis He € cnoco-
60M onepamusHo20 OMPUMAHHS HAAEHCHOT KomneHcayii 3anodisiHoi
nomepnisaomy wkodu, xoua 8 y200i npo pesynrbmamu mediayii ye
30608’13aHHS MOJce mamu Micye.

BucHoeok. Yxeana cydy micmumb Hemo4Hi (popMyn08aHHs cmo-
cosHo mediayii' y KpUMIHAbHOMY NPOBAOHCEHHI.

3anuTaHHa ana CAMOKOHTPOJIO

flka posib aiBOKaTa y Mejianii?

fAxi dopmu y4yacTi agBokaTa y Mejianil € MOXKJIUBUMU?

fAx 3axkpinyieHo npuHuun KoHdifeHniHocTi Meaianii y KIIK Ykpainu?
fAki npaBa cTopiH Meaianii?

fka cneuundika Meaianii y KpuMiHaJIbHUX TPOBA/KEHHSAX?

fAxa cnenudika Menianii 3a yyacTi HEMOBHOJIITHBOIO MiZj03pIOBaHOr0/
06BUHYBaYeHOTO?

fAKi € 0OMexeHHs 1[0/I0 Y4YacTi afiBoKaTa y Mefianii?

8. Yu moxke cTOpoHa miJ, yac Meialii BIAMOBUTHCA BiJ y4acTi y Megianii?

ULk W

N
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PO3AIN 3

NPOBAAXEHHA HA NMIACTABI Yrop,
AK OCOBJINBUN NMOPAAOK
KPUMIHAJIbHOIO NPOBAAXKEHHA B YKPAIHI

3.1. MixXHapogHi cTaHgapTy Ta iHO3eMHNI AOCBIA
KpMMiHanbHOro NpoBaj»KeHHA Ha nigcTasi yroa

Y rno6asibHOMYy BUMIpi, y TOMYy 4uc/i B B YKpaiHi, BiiHOBHe
NpaBoCy/ /s Ha CbOr0/iHI popMyBaIoCh i IPOLOBKY€E GOpMyBaTUCH
Ha OCHOBI MiXKHapoJHO-NpPaBOBUX akTiB, yxBaseHux OOH,
Paporo €Bponu Ta EBponencbKOro cor3sy, siki y neBHi cnocobu
YTBEP/XKYIOTb KOHLENT LibOT0 PaBOCy/i/is Ta Horo okpeMi popmu i
PEKOMEH/YIOTh iep:KaBaM-y4yacHUKaM ab0 3060B’A3YI0Th (Jlep>kaBU-
yieHU EBponelicbkoro Corw3y) IX BIPOBAXKyBaTHU y CBOI IPaBOBI
cucteMu. fAkio Waetbesa npo OOH gk MixkHapoiHY opraHi3aliiio,
siKka 00’'€IHY€ He3aJIexKHi Ta CyBepeHHi Jlep>KaBH, 110 BU3HAIOTh i
cratyT (CtatyT OOH), TO B2kKe y mepIiioMy ii Mi>kHapo/[HO-IIPAaBOBOMY
aKTi - 3arasbHil Aekapanii npas ioguHu (10 rpyguas 1948 poky)
onocepeZJKOBaHO HJeThbCs NPO i/jel0 BiJTHOBHOTO NIPaBOCYALSA, AK
npaBo Ha npuMupenHs (Ctatta 8)

! 3arasibHa JieK/1apallis IpaB JIOAUHY, IPUHHATA i IPOroJIolIeHa Pe30JIio-
nieto 217 A (1II) TenepanbHoi Acam6siei OOH Big 10 rpyans 1948 poky. URL :
https://zakon.rada.gov.ua/laws/show/995_015#Text
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Jlo Mi>XHapoJHO-IIpaBOBHUX aKTiB, yxBaJIeHUX ['eHepasbHOO
acambseero OOH (FA OOH), sixi pekOMeHAYIOTh Jlep:KaBaM-
y4aCHUKaM BIPOBAJKyBaTH y HaAlliOHa/JbHI IpaBOBI CUCTEMU
NPUMHUPIOBa/IbHI GOPMU NPABOCYAAA YU HOTO eJleMeHTH HEeOOXiTHO
BiJIHECTH, 30KpeMa, Taki: Jleksnapauisi, npuriHaTa konrpecom OOH 3
npodiJaKTUKKU 3JI04MHHOCTI Ta NOBO/XKEHHS 3 IPABONOPYLIHUKAMHU
i cxBasiena I'A OOH pesoaroniero Ne5/171 Big 15 rpyans 1980 p.
(Kapkacbka pgekaapariisi); /Jlekjapalis oCHOBHUX MPUHILHUIIB
NIPaBOCYAAA AJIA KepTB 3JIOUMHIB Ta 3JI0BXXKMBAaHHA BJIAJO0I0,
3aTBepmkeHa 'A OOH 29 nucronaza 1985 poky; MiHniMmanbHI
crangapTHi npaBusa OOH, mo crocylooThca BifnpaBJieHHA
npaBocyaas 10/i0 HemoBHOJITHIX («[lekiHChbKi mpaBuJa»),
3atBepmkeHi A OOH 29 nuctronaza 1985 poky; KepiBHi npuHiumnmy,
1110 CTOCYIOThCS POJIi 0Ci6, SKi 3/1IMICHIOIOTD Cy/J0Be Mepec/liyBaHHs,
npuiiaaTi 6-m Kourpecom OOH 3 npodisakTUKK 3JI04UHHOCTI
Ta MOBOJKEHHHA 3 NMpaBoNopymHUKaMu 7 BepecHsA 1990 poky;
MinimanbHi ctangapTu OOH cTocoBHO 3ax0/1iB, He MOB’sI3aHUX i3
TIOpeMHUM yB’si3HeHHsAM («Tokificbki mpaBuJia»), 3aTBepAKEHHI
['A OOH 14 rpynusa 1990 poky (Ne45/110); PekomeHnaauii moz0
MIiXKHapOZHOTO CHiBpOOITHULTBA Y ra/1y3i 3a1106iraHHs 3JI0YMHHOCTI
Ta KpUMiHaJIbHOIO npaBocyand, 3aTBepkeHi 'A OOH 14 rpygua
1990 poky (N2 45/107).

HaBeseHi Mi>kHapoZlHO-IPaBOBi aKTH, a TaKOX MU iHmi!
pO3IIAal0Th BilTHOBHE NPABOCYAAA K eJleMeHT KPUMiIHaJIbHOTO
CYZJOYMHCTBA, 1110 CIIpHUsi€ MPodisaKTHLi BANHEHHIO IPaBONOPYLIEHb,
BIAIKOAYBAaHHIO WIKOJAHW, 3alOAIAHOI NPaBOMOpPYLIEHHAM, Ta
BiZIHOBJIEHHS IOTIepe/IHBOT0 CTaHy NMoTepMisioro (MaTepiajsbHOrO,
ncuxosiorivnoro). /lesiki 3 HUX MicTATh OKpeMi HOpPMH, fKi
CTOCYHOTHCS OCHOBHHUX IOJIOKEHb pPeryJBaHHA BiJJHOBHOIO

! NeranpHiue guB.: ly6oBuk O. L. [cTopuKo-nopiBHAJIBHUE aHali3 €BpO-
nelcbKUX MoJeJiell BiIHOBHOTO IPaBOCyA 4 : IUC. ... KaH/,. I0OpUJ. HayK. Kuis,
2018. C. 49-57.
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npaBocyaasa. Maerbcsa, 3okpema, nmpo Pexkomenpanio «IIpo
po3pobKy i 3ailicHeHHS 3aX0/liB MOocepeIHUIITBA Ta Bi/THOBHOTO
npaBocya/sa chepi KpUMiHANBHOTO CYyJIOYMHCTBA» Bif 4 TpaBHS
1999 poky'; Ta Pe3oswonieto EkonomiyHoi Ta ConianbHol Pagu
OOH «Ilpo ocHOBHI IpUHI UK 3aCTOCYBaHHSA NPOrpaM BiJHOBHOTO
NpaBOCYAJs y KpUMiHAJIbHUX cripaBax» Bif 24 siunHs 2002 poky?.
Llei1 Mi>kHapoZHO-IPaBOBMU aKT Ha IJ106aJIbHOMY pPiBHI 3aKpinuB
BaXKJIMBI crieliaJIbHi HOPMH, Ha OCHOBHI AKUX Ma€ peryyaoBaTUCA i
3/1iICHIOBATUCh HA PAKTHUILi Bi/lHOBHE NMPaBOCY//I4.

OCHOBHI NOJIOXKEHHA LbOT'0 aKTy 3HaXOASAThb CBOE BUPAKEHHS
y HacTynmHoMy: 1) nporpaMu BiHOBHOTO NPaBOCYAAsl MAlOTb O6yTH
3araJibHOIOCTYITHUMHU JIJIs1 CTOPiH KPMMiHaJbHOTO KOHQJIIKTY Ha
BCiX eTanax KpMMiHaJbHOT0 IPOBa/PKEHHS; 2) poLieC BiJHOBHOTO
NpaBoCy//Jisl Ma€ 3aCTOCOBYBATHCS JIMLIE 332 HASABHOCTI J06POBIJIbHOI
3ro/iu CTOPiH KpUMiHa/bHOTO KOHQJIIKTY; 3) y4acThb y mporpaMax
Bi/lTHOBHOI'O NpaBOCYAAsA He MoXe OyTH JO0Ka30M BU3HAHHA
BUHHU Y BCiX Cy/JOBUX pO3IA/Jax; 4) CTOpOHAM KOHQJIIKTY MalTh
6yTu 3abe3mnedeHi npaBoBi rapaHTii Ha: a) OTPMMaHHS NpPaBOBOI
KOHCY/IbTaTUBHOI JONIOMOTI'M BIIPOJZ[OBK YCbOT'0 BiTHOBHOT'O IIPOLIECY;
6) Ha/laHHA NOCJIYT [lepeKJiaiaya, KL 0 BOHU He BOJIOZA{I0Th MOBOIO
CYZ,0YMHCTBA; B) MepeJj HaJlaHHSIM 3ro/iM Ha y4acThb y Ipoleci
Bi/IHOBHOT'O IPABOCY//isl CTOPOHU MalOTh 6yTH NoiHGOpMOBaHi po
ixHi mpaBa, NIpo 0CO6JUBOCTI MPOIEAYPU BiITHOBHOT'O MPABOCYAAA
Ta MOXXJIMBI HACJIi/IKW yXBaJIeHOT'0 HUMHU pillleHHs; I') 06roBOpeHHs
B IIPOIleci BiITHOBHOTO MpaBocyAAs («cy/0Bi e6aTn») MaloTb 6y TH
KoH}iAeHIIHHMMY, a iXHIN 3MiCT He MOXe PO3roJoIyBaTUCh Oe3

! Pexomenpanis CM/Rec(2018)8 KomiTeTy MiHicTpiB AepkaBaM-4ieHaM
CTOCOBHO BiJJHOBHOT0 NIPAaBOCYAAA Y KPUMiHa/IbHUX ClIpaBax, yxBaseHo Komi-
TeToM MiHicTpiB Biz 3 »koBTHs 2018 poky.

2 Pesouoniisi Ekonomiunoi Ta CoriasbHoi Pagu OOH «IIpo ocHOBHI MpUHIU-
I 3aCTOCYBaHHS NPOrpaM BiJHOBHOTI'O NPaBOCY/iA Y KpMMiHaJbHHUX ClIpaBax»
Big 24 nunusa 2002 poky.
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3roJi1 CTOPiH; /) CyAOBi pileHHs, yXBajeHi HA OCHOBI mporpam
BIZITHOBHOTI'O NPAaBOCY/A A, IOBUHHI MaTH TOM e CTaTyC, 11O I
06BUHYBaJ/IbHI BUPOKH; €) KpUMiHaIbHE NepeciilyBaHHS Ha OCHOBI
TUX CaMUX PAKTIB i 06CTaBHH B I0/]a/IbIIOMY He I0NYCKAEThCA («non
bis in idem»). [Ipy LbOMy KOHCTAaTOBaHO, 1110 KO/IHE 3 MOJIOXKEHD
Ha3BaHoi Pe3osolii He MoXKe 06MeXyBaTH MpaB MOTEPIIJIOr0
Ta MPaBOMOPYIIHUKA, SIKi epe/bayeHi sik HallioHAJbHUM, TaK i
BiINMOBiJHUM Mi>)KHapPOHUM MpPaBOM?.

He MeHII BaX/JIMBY POJib Yy BCTAaHOBJIEHHI OKpeMUX dopM
BiZITHOBHOI'O NIPaBOCyAJs V BiTUM3HAHE 3aKOHOJABCTBO BiJlirpaau
1 npaBoBi akTU Pagu €Bpony, yieHoM sikoi YkpaiHa ctanay 1995
pouj, a Takox EBponeiicbkoro Corw3y, Ha BCTyN [0 AKOro YKpaiHa
nojasia 3asaBKy B 2022 poui. /lo HUX MoXHa BilHeCTH PekoMeH1a11ito
Kab6inety MinicTpiB Pagu €Bponu N2 19/99 nepkaBamu - ii uieHam
Biz 15 BepecHsa 1999 poky, sika peKOMeH/Y€E ypsiJilaM ycCix JeprKaB
PE€ mupine BnpoBa»KyBaTH IHCTUTYTHU BiJHOBHOTO IIPABOCYAJA,
HacaMmmepej Mepfialii, a npyd po3pobui npoueaypu Mepaianii
BpPaxoByBaTH Il IPUHLUIIU.

Takoxk PamkoBe pimenHsa Pagu €C «IIpo cTaHOBHUILE KepTB
y KpUMiHaJIbHOMY CyAO04YMHCTBi» Big 15 6epesHsa 2001 poky
3060B’s13y€ fep:kaBU-yyacHULi EC 10 22 6epe3ns 2006 poKy BBeCTH
y CBOI 3aKOHO/[aBCTBa MeJialilo y KpUMIHAJIbHUX IPOBA/P)KEHHX.
Ha3BaHMI HOpMATUBHO-NPAaBOBUM aKT CTaB 6e3mocepeHbOIO
NpaBOBOI0 OCHOBOI BBeJeHHS Y KPMMiHAJbHOMY NPOBAaJKEHHI
BilHOBHOTO paBocy/id y dopMi Meiariil y Bcix Aep:kaBax-ujieHax
€C. I[Ipu nboMmy Ii HOpMaTUBHEe Pery/JlBaHHSA NepejbadyeHo K
KpUMIHaAJIbHUM MaTepiaJIbHUMU i IPOLeCya/IbHUMU 3aKOHAMHU, TaK

! [leTanbHy XapakTepucTHKY Pe3ourtorii Ta ii BiiuB Ha GopMyBaHHS cydac-
HUX Mo/JieJieli (IporpaM) BiAHOBHOTO MpaBocyAasi BUCBiT/IMIa Osbra Jly6oBUK
y CBOEMY JucepTaniiHoMy focaimkeHHi (AuB.: Jy6oBUK O. IcTopuko-nopis-
HsJIbHUH aHa/1i3 EBpONeiCcbKUX MoJieJIel BIJHOBHOT'O IPABOCYAAA : IUC. ... KAH/,.
topu/. Hayk. Kuis, 2018. C. 71-72.
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1 OKpeMuM clielliaJIbHUMU 3aKOHAaMU [Ipo MeAianito. BiiacHe, MoxHa
KOHCTATyBaTH, L0 Lied npaBoBui akT Pagu €C 3po6uB icToTHUN
BILJIMB Ha BIPOBA/PKeHHs nporpam (Mozesel, popm) BiJHOBHOTO
NnpaBocyAAsl Yy HOBe KpuMiHa/ibHe MaTepiasibHe (KK Ykpainu) ta
KpUMiHa/sibHe nponecyasibHe 3akoHoAaBCcTBO (KIIK Ykpainu 2012
POKY), a TaKOX NPUUHATTS 3akoHy Ykpainu «Ilpo meaianiro» Bif
16 snuctonmaza 2021 poky, IKUM IepejibayeHa MOXKJIUBICThb
npoBeseHHA Mefianil MiK CTOpOHAaMU KpPHUMIiHAJbHOTO
NpaBONOpPYLUIeHHS W Yy KPUMiHaJbHUX NpPOBaJKeHHAX fK Ha
JIOCYZIOBiH, TaK i CymoBil cTamisx’.

[lepeniveni, a Takox U iH1II Mi>KHapOAHO-NPABOBi aKTH, MaJIx
ICTOTHMY BIJIMB Ha BIPOBaKeHHs IPOrpaM BilHOBHOT'O TPAaBOCYAAA
B YKpaiHi, 1110 3HAWIILJI0 CBOE Bi06pakeHHsT Y HA3I[i HOPMAaTHUBHUX
aKTiB KOHLIENTYa/IbHOI'0 XapaKTepy, a TAKOXK MiZjI3aKOHHUX aKTax Ta
peKOMeH/jaLlifIX [eHTPaJIbHUX IPABOOXOPOHHUX OPTaHiB Ta BULLUX
Cy/ZlOBHX IHCTaHI[iN. ﬁaeTBCH, 30KpeMa, Ipo TaKi 3 HUX:

1) KoHuenuis B4OCKOHAJIEHHS CYyAIBHULTBA [IJ1 yTBEPJXKEHHA
CIpaBeAJIMBOrO CYyAy B YKpaiHi Bi/IMOBITHO 10 EBPOINENCbKUX
CTaHAapTiB, cxBaJieHa YKa3oM [lpe3upeHTa YKpaiHu Bif
10 tpaBHsa 2006 poky N2 361/2006;

2) Konnenniss po3BUTKY KpuUMiHasbHOI rocTuuii mopo
HeINOBHOJIITHIX B YKpaiHi, cxBajieHa Yka3oM llpe3ugeHTa
Ykpainu Bif 24 TpaBHa 2011 poky Ne 597/2011, axa
nepezabayasia BOPOBaJ)KeHHs Npoueaypu Meaianii, gk
ebeKTUBHOTO 3aco0y /J06POBIJIbHOTO MPUMHUPEHHS
IIOTEepIIiJIOro Ta NpaBoNnopylHHUKa (M. 3 OCHOBHHUX 3aX0/iB
3 PO3BUTKY KPUMiHAJIbHOI IOCTHUIII] 111010 HEMOBHOJITHIX);

! Bisibli IeTa/IbHO PO Meiallifo y KpUuMiHaIbHOMY [TPOBa/KeHHi AuB. Po3ai 2.

Ase He06XiZIHO BiI3HAYUTH, 1110 IPUHHATTS HAa3BAHOT'0 3aKOHY [1JIsI IOBHOI

ii peanizanii noTpebye BHeCeHHS BiiIMOBiJHUX 3MiH i IONOBHEHD 10 YUHHOTO
KIIK Ykpainy, siki Ha Lie¥ 4ac 1ije He BHECEeHi.
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3) Ctpareria pebopMyBaHHS CY[OyCTpPOIO, CYJOYMHCTBA
Ta CyMDXKHUX MpaBoBUX iHCTUTYTIB HAa 2015-2020 poky,
cxBasieHa YkasoM [lpesupenTta Ykpainu Ne 276/2015 Bix
20.05.2015 poky. Ilynktom 54 Crtparerii nepeabadeHo
PO3IIMpPEHHS CIIOCO6IB aJibTepHATUBHOTO (I103aCy/J0BOr0)
BperyJl0BaHHA CHOPIiB, 30KpeMa UIJIAXOM NPaKTUYHOTO
BIIPOBa/PKEHHA IHCTUTYTY MeJialii Ta nocepeJHULTBA.

4) Ctpaterisi po3BUTKY CUCTEMHU NIPABOCY/ /s Ta KOHCTUTYLITHOTO
cyno4uuHCcTBa Ha 2021-2023 poku, cxBasieHa Yka3oM [lpesu-
JleHTa Ykpainu Ne 231/2021 Bizg 11 yepBHs 2021 poky. Heto
3 MeTOI0 PO3BUTKY aJibTepHAaTUBHOIO (103acyZ0BOro) Ta
JIOCY/I0BOTO Bpery/iloBaHHs crnopiB (m.m. 4.1.5) nepenbadeHo
«BCTAHOBJIEHHS JIJIs1 OKPEMHUX BU3HaYEHHX 3aKOHOM KpUTEDIiB
cripaB 060B’I3K0BO JJOCYA,0BOr0 MOPAKY BPery/l0BaHHS CI0-
PiB 3 BUKOPUCTAHHAM MeJialil Ta iHIIMX OIPAKTUK», a TAKOX
«3aMpoBa/PKEHHSA Ta PO3BUTOK IHCTUTYTY MeJialii». ByiacHe,
us CTparerisi npucKopusia NpUHUHATTA 3aKoHY YKpainu «IIpo
Mepiauito» Bij 16 sucronaga 2021 poky.

HasBaHi Mi>kHapo/HO-TIpaBOBi aKTH BIJIMHYJIY | Ha pillleHHA
peKOMeH1aLiliHOT0 XapaKTepy, Y AKUX U eThCs 110 HeOOXiAHICTh
IIMPOKOI'0 BUKOPUCTAHHS iHCTUTYTy NPUMUPEHHS Y KOHJIIKTAX,
y TOMY YHCJIi 1 KpUMiHa/IbHOTO XapaKTepy,y NocTaHoBax [lneHymy
BepxoBHoro Cyany Ykpainuy, [eHepasbHOro npokypopa YkpaiHu
Ta MiHicTepcTB BHyTpilIHiX crpaB i ocTuiii Ykpainu. UaeTbes
HacaMIlepes po TaKi 3 HUX:

1) nocranoBa [lnenymy BepxoBHoro Cyay Ykpainu Bizg 16 KBiTHS
2004 poky «Ilpo npakTHUKy 3aCTOCyBaHHA CylaMHU YKpaiHU
3aKOHOZABCTBA y CIpaBax IpO 3JIOYMHU HENOBHOJITHIX»
(m. 21); noctraHoBa mieHyMy BepxosHoro Cyny YkpaiHu Bij
2 nunHA 2004 poky «[Ipo npakTUKy 3aCTOCYBaHHA CyAaMHU
3aKOHO/IaBCTBA, IKUM IepeZ0adyeHi paBa NOTEPIiUX Bij
3JI0YMHIB» (1. 25);
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2) nuct ['eHepanbHOro npokypopa Ykpainu «[Ipo BUKOpucTaHHSA
npoueAypyu NIPUMHUPEHHA Y KDUMiHAaJIbHOMY NIPOBA/)KeHHI
Ta PpO3WMUPEHHA aJbTepPHAaTHUBU KPUMIHAJIbHOMY
nepecaigyBaHHio» Big 01 cepnHa 2008 poky; Haka3s
[enepasbHOro npokypopa Ykpainu «lIpo opranizanito
AiAJIBHOCTI OpraHiB NpoOKypaTypy L0400 3aXUCTy IpaB
i cBo6on gaiteii» Big 01 nuctomaza 2012 poky, ssKUM
BU3HA4YeHO 060B’s130K NPOKYPOPIB, 1110 341CHIOOTD HATJIAAJ
3a lo/lepKaHHAM 3aKOHIB I/ 4ac JOCYZ,0BOI0 pO3C/IilyBaHHA
KPUMiHa/IbHUX IPaBONOpPYLIeHb, BYINHEHUX HEITOBHOIITHIMU
Ta 3a IX y4acTio, po3’siCHIOBAaTU HENMOBHOJITHIM Mi/[03pI0-
BaHUM (OOGBHHYBAauyeHUM) i MOTEPHiJUM, X 3aKOHHUM
npeJcTaBHUKAM [IPaBO Ha YKJIaJAHHSA YTOZ, [P0 IPUMHPEHHS.
MiHicTepcTBa BHYTPIIIHIX cOpaB Ta HOCTULIT YKpaiHU
TaKOX y CBOIX aKTax PeKOMEeHJyBaJIM BIPOBAJKyBaTH
y NpaB03aCTOCOBHY NMPAaKTUKy NPUMHUPIOBaIbHI popMu
BpPETYJIIOBaHHA KPUMiHaJIbHUX KOHPJIIKTIBL.

[lepesidyeHni Ta gedki iHIII Mi>KHAapOAHO-NIPABOBi aKTH CTalU
OCHOBOI0 HOPMAaTUBHOTO BPery/JII0BaHHS BIIPOBA/PKEeHHS OKpEMUX
¢$opM BiIHOBHOTO NIPaBOCYA /s, 30KpeMa YroJu Npo NPpUMUPEHHH,
a6o iX eJleMeHTIB y KpUMiHaJ/IbHe CYI04MHCTBO YKpaiHu.

Ak noka3ye npakTHKa, BpaXyBaHHS J0CBiAy 3apy6i>KHMX KpaiH
NpM 3anpoBajKeHHi TOro Y™ iHIIOro eJieMeHTy BiJHOBHOI'O
NpaBoOCyAAd, 30KpeMa Ha MiACTaBi yroJ y 3aKOHOTBOPYOCTi
YkpaiHu (32 yMOBH, 1[0 1IeH JIOCBi/I y3TO/KYETHCS i3 HAI[IOHATBHUM
«IPaBOBUM I'PYHTOM») € 3aMOPyKOM0 ycmixy. BiaTak, BBaxKaeMo
3a HeoOXxiZiHe 3/IICHUTH OTJIS/ TOTO, IK BUTJISI/IA€ HA MPaKTUIL
3aKpilmieHHA nporpaM BiJTHOBHOI'O IPaBOCYAJd, 30KpeMa Ha
nifcTaBl yroJ Npo NpUMUPEHHA B iHIIUX JepKaBax.

! TIpo 1ie ATUMETHCA Y BiAAMOBIAHUX pO3/i/ax [[bOTr0 MOCIGHUKA.
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BapTo 3ayBaxkuTH, 110 19 YKpalHU € BXKJIMBHUM BpaxXyBaHHA
JOCBIZly He JIUIILIe TUX JiepKaB, ie IPOrpaMHy BiJHOBHOT'O IPaBOCYAAA
3aCTOCOBYIOTBHCA MPOTArOM TPUBAJIOTO 4Yacy, a U Ti, Ae TakKi
nporpaMu 6y/iv 3anpoBa/KeHi y HallioHa/IbHE BiJHOCHO HE/IaBHO.
OkpiM TOTr0, iCHYBaHHS /IBOX TPABOBUX CUCTEM (aHIVIOCAKCOHCHKOI
Ta KOHTUHEHTAaJbHOI) 3yMOBHWJIO NMeBHi 0COGJIMBOCTI 1110/0
3anpoBa/>KeHHSA NporpaM BiJHOBHOTIO NpPaBOCYAAA Y TaKHUX
JleprkaBax, 30KpeMa Mejialii (mocepeJHUIITBA).

Tox, uei [oCBij, 3BUYaliHO, B MeXaX LibOr'0 BUJAHHSA HaBPsJ
Y{ MOXHa OXapaKTepu3yBaTH [eTaJbHO 100 IPaBOBOI CUCTEMHU
KOXKHOI 3 lep>KaB, iIka BUKOPUCTOBYE a/IbTePHAaTHBY KPUMIHA/IbHOMY
nepecJilyBaHHI0, TOOTO BiJHOBHE NPaBOCY//is1 3 BUKOPUCTAHHAM
yKJIaZleHUX Mi>K CTOpPOHaMM KPUMIiHa/JIbHOT'0 KOHQJIIKTY IPUMUPIO-
BaJbHUX yroJ. TuM 6ijablie, 10 HABITh Ha EBPONENCHKOMY
KOHTHWHEHTI Li Jlep>KaBU HaJexaTb [0 Pi3HUX NPaBOBUX CiMeH
(poMaHO-repMaHCbKOI, aHIVIOCAKCOHCbKOI, CKAHAUHABChKOI i
T. A.)%. AJle pU IbOMY BapTO KOHCTATYBaTH, 1[0 PO3BUTOK MoJiesIer
BiZJHOBHOT'O NpaBOCyAJd B KpaiHax 3axiiHoI €EBponH, NOIYKHU
aJIbTEPHATHUBHOI'0 CIOCOOY BUPillleHHS] KpUMiHa/IbHUX KOHQJIIKTIB
6epe cBiii nmoyaTok 1we 3 70-80-Xx pokiB MUHYJIOr0O CTOJITTH.
HalinomwupeHimo Horo ¢bopmoro crtasa Mejialis. 3rosom, B
octaHHi 20 poOKiB mijJ BIJIMBOM MIXXHapOJHO-NPAaBOBUX aKTIB,
akTiB Pagu EBponu Ta EBpPOIENCHKOro CO0O3y 1104aJ0Ch aKTHUBHE
BIPOBa/PKEeHHsI IpOrpaM BiZIHOBHOI'O NMPaBOCYALSA HacaMIepe/, 3a
Yro/i010 PO MPUMUPEHHS, JOCATHYTOI 32 I0IOMOT 010 Meiarii, 1 y
kpainax CxigHol EBpony, 30Kkpema kpainax basii (Ectonii, JIaTsii,
Jluteu), CnoBanbkoi Pecny6siku, Pecny6uiku [Mosnbina, Yecbkoi
pecny6JliKU Ta iHIIUX.

AHauniz 3akoHOJaBCTBa 6araThboX Jep)KaB, i He JHIIe
€BPONENChKUX, 3aCBijuy€E, U0 aJbTEPHATUBU KPUMiHAJIbHOMY

! Bisbi setanbHO npo 1e Hiwiocs y Po3gii 2.
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repec/ailyBaHHIO | IOKapaHHIO 32 BYMHEHI KpUMiHaJIbHI [IpaBo-
NOpYLIEeHHA IHWPOKO BIPOBAJXKYKTbHCA 3aKOHOAABYOIO I
MPaB0O3aCTOCOBYOI0 NPAKTUKOI HacaMIlepe/ y Mexax BiJJHOBHOTO
npaBocya/s. OZiHi€10 3 HAMGIIbII PO3MOBCIO/KEHUX | ePEeKTUBHUX
oro ¢opm™ crTajsa Meialiis, 3a JJOMOMOTO SIKOI JOCATAEThCA
B3aEMONpPUUHATE [JJs1 KOHPJAIKTYHOUYUX CTOPiH pilleHHH,
HacaMmIlepes, 040 BiAIKOAYBAaHHSA 3al04iAHOI KpUMiHAJIbHUM
NPaBONOPYLIEHHAM LWIKOJAU MOTePIiJIoOMy, a TaK0XK L1040 IHIIUX
[UTaHb, [0 BUHUKAIOTb Y pe3yJbTaTi KpUMMiHaJIbHO-IIPAaBOBOI'0O
KOHQJIiKTY. B 0JHUX i3 HUX MOcCepeHULTBO JJisl JOCATHEHHS
NpUMHUpPeHHS KOHQJIIKTYHOUYUX CTOpiH, K ajJbTepHaTHUBa
KPUMIHa/JIbHOMY Nepec/]ifyBaHHIO, 3[iMCHIOETbCA A0 MOYATKY
KpPHUMIHaJIbHOTO NIPOBA/>KeHHA W y pa3i JOCATHEHHS IPUMUPEHHA
CTa€ NiICTaBOIO AJI1F BiZIMOBU BiJi KPMMIHA/JIbHOTO IepeciilyBaHHH.
B iHIIMX — NTpUMUpPEHHSA CTOPIH € MiZCTAaBOIO AJiF 3BiJIbHEHHS Bi/
KPUMiHa/IbHOI BiIIOBi4A/IbHOCTI IPAaBOIOPYIIHUKIB, a 111e B IHIIUX —
NpUMUPEHHS], 0popMJieHe BiJINOBIIHOIO yro/1010, iCTOTHO BIIJIMBAE
Ha pillleHHs cyAy (BUPOK) 11010 NOKapaHHs MPaBONOPYIIHHUKA
Ta MOKJIaJleHUX Ha HbOro 060B’sI3KiB. B okpeMux Bumajkax
NPUMUPEHHH, JOCATHYTOrO 3a JONOMOrOK IoCepeJHULTBA
(Mmepianii), JonyckaeTbes i micas yxBaJieHHd pilleHHS cyny y
KpPUMiHaJIbHOMY MPOBA/>KEHHI .

JlocBi KpUMiHa/JBHOTO NMpOLECYaJbHOTO peryJjloBaHHA
BiJHOBHOTO MpaBocyaasa 3Jebisbmioro y dopmi meaianii y
€BPONENCbKNUX 3aKOHOLABCTBAX, Kl peNpe3eHTYIOThb 3axifHy i
CxizHy EBpory i 0 meBHOI Mipu 6YB CHPUUHATHNA | HODPMOTBOPYOIO
Ta NPaB0O3aCTOCOBYOI0 MPAKTUKOIO B YKpaiHi. K10 x ijleThcs npo
61/1b11I IIMPOKUM 3araJi, TO aHaJl1i3 HOPMOTBOPYOTo JA0CBiy peastizanil
pi3Hux ¢popM BiZJHOBHOIr'0 NPaBOCYA/sl Y EBPONENCHKUX JlepKaBax
Jla€ mijicTaBy AJisT TAKUX BUCHOBKIB: 1) peasizaliss Hacamnepe

! JleranbHiule npo Meaianito aus. Po3ain 2.
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Megianii, AK ocHOBHOI i HaN6GisbI po3mMOBClOAXKEeHOI PopMU
BiIZITHOBHOI'0O NPABOCY/A /4, € IOBHOLIIHHOIO CKJIaZ,0BOI0 YaCTUHOO
KpUMiHaJbHOTO npolecy PaKTUYHO BCiX EBPONENCHKUX AEPIKAB;
2) NPaKTHUYHO BCIOJU NMUTAHHA 3aCTOCYBaHHA GOpPM BiZJHOBHOIO
NpaBOCYALA PEryjJleETbCd KPUMiIHAJbHUM INpoLecyaJbHUM
3aKOHOJABCTBOM, a y JedKUX BUIAJKax AiIOTh Cleliasi3oBaHi
HOPMaTHUBHO-NIPABOBi aKTH, OCKiJIbKY BOHU OiJIbII MOBHO i yiTKille
pery/oTb npouec peasisanii Tiel M iHWoOI popMHU BiAHOBHOrO
npaBocys. 3/1e6i/bIIOro Taki akTH (3aKoHHU a60 MiJI3aKOHHI aKTH )
CTOCYIOThCSI TIPOBeleHHS Pi3HUX dopM peaJsizanii BiJHOBHOTO
NpaBOCYA/s y ClIpaBax L0/10 HEMOBHOJIITHIX; 3) HalNoLKpeHilo0
dopmMoro BiTHOBHOI'O TPABOCYA/s € Meliallis, 3 I0NOMOTO SKO1
JlOCATAETbCA IPUMUPEHHS CTOPiH KPUMiHAJbHOTO KOHQIIIKTY Ha
OoCHOBI 36a71aHCYBaHHS IXHiX iHTepeciB Ta iHTepeciB cycnisibcTBa
(rpomanm) i sepxkaBu. Lisg dopma peanizyeThbcsl y KOXKHiHM npaBoBii
CUCTeMIi OKpeMHX JiepkKaB 3 MEeBHHUMHU OCOOGJIMBOCTAMHU LI0J0:
KOJIa KpUMIiHaJIbHUX NPaBONOpyLIeHb, IPOBaJAXXEeHHA CTOCOBHO
SKUX JIONYCKAaE MocepeJHULITBO (Mefialito); yacy ii peasizanii (g0
MOpyUIeHHA KPpUMiHa/IbHOTO TPOBa/PKEeHHS, MicJid NOpyLIeHHd, Ha
SIKMX CTa/lisIX IPOBa/KEHHS Ta yacy /151 ii IpoBeleHHs); OpraHiB, sKi
YXBaJIIOIOTh pillleHHs Npo ii 3acTocyBaHHS; NpolecyalbHUX Gopm
3aKpimnJieHHs Il pe3y/abTaTiB; BIUIUBY HA NIPUUHSATTS YIIOBHOBaXKEHUM
Cy6’€KTOM KpPHMiHaJbHOTO NPOBA/XKEHHS pillleHHs, AKUM BOHaA
3aTBEPAXKYETHCS, TOLLO.

BpaxyBaHHA LOCBify pi3HUX NMPaBOBUX CUCTEM, HacaMIlepes
€EBPOMNMENCbKUX JiepKaB, 100 3aCTOCyBaHHA pi3HUX dopM
BiZJHOBHOTO NMPaBOCY/ /i € BOXKJIMBUM PAKTOPOM BIPOBA/KEHHHA
iX y HallioHaJIbHE 3aKOHO/,aBCTBO Ta MPAKTHUKY MOT0 3aCTOCYBaHHA.
[Ipo ne cBifiYUTH i HOpMATHUBHE peryJilOBaHHA Ta NMpaKTHUKaA
3aCTOCYBaHHS BiITHOBHOT'O NMPaBOCY/I/is, @ TAKOXK MOTO eJIEMEHTIB,
Yy KpMMiHaJbHOMY IPOBaPKEHHI YKpaiHU.
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3anuTaHHA ONA CAMOKOHTPONK

fAxa igeqa IHCTUTYTY yroJl y KpMMiHaJbHOMY IPOBa/KEHHI?

fAxi Bu 3HaeTe Mi>kHapoAHI HOPMAaTUBHO-NIPABOBI JJOKYMeHTaMH, 1110
CTOCYIOTbCS YTO/i B KpUMiHa/JIbHOMY NPOBAJI)KEeHHI?

Aki Mi>kKHapoAHI AOKYMEHTH iCTOTHO BIJIMHYJW Ha BIPOBaJKeHHHA
[porpaM BiZJHOBHOTO IIPaBOCYA/Js, 30KpeMa yroAy po NpUMUPEHHs, B
Ykpaini?

Axuii iHo3eMHUH JOCBiJl KpUMiHAJIBHOTO POBA/PKEHHS Ha MiJICTaBi yroj
OyB iMIJIEMEHTOBAaHUH B yKpalHCbKE 3aKOHO/JaBCTBO?

BruokpeMiTb OCHOBHiI MiXKHapoAHI CTaHJAApPTH WOAO0 3JiMCHEHHS
KPUMIHaJIbHOTO NIPOBA/KEHHH Ha MiJCTaBi YTOx.
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3.2.ToHATTA Ta BNAYW Yyrod y KpMMiHanbHOMY NpoBaXKeHHi,
YMOBU Ta NOPAAOK iX YKNageHHA

I'pomadsiHurosi CudopuyKy A. 6)/10 n08idoM.1eHO Npo Nido3pyy B4UHEHHI
epabescy wodo epomadsiHuHa Jlucoseyvkozo O. I1id uac docydosozo
po3caidysanHss Cudopuyk A. susisus 6axcaHHs gidwkodysamu wKkody
Jlucogeybkomy O. mayKaacmu 3 0CMAaHHiM Y200y Npo NPUMUPEHHS], NPO
wo nogidomue caiduomy nid wac donumy. OOHak caiduuil He nogidomus
nomepninomy Jlucogeyvkomy O. npo 6axcanHst Cudopuyka A. ykaacmu
yeody. Biabuie mozo, 3a3Ha4us, wo cam homepniauti #09H020 KA0No-
MAHHs NPO 6AXCAHHS NPUMUPUMUCS HE 30518/1516.

[1id uac cydosozo poseas1dy cyd 3’sicysas, wjo nomepniauti i 0b8uHysayve-
HUTI X04ymb yKAacmu Y200y npo NPUMUPEHHS], Npome 3 Npusody Yboz2o
NPoKypop 8UCA08U8 CKeNMUYHY OyMKY. 3’acysasuiu dyMKu euuje3za-
daHux oci6, cyd yxeaue 068UHY8ANbHULL BUPOK Y 3A20/1bHOMY NOPSIOKY.

/Jlaiime npaeosy oyiHKy cumyauyii.

KoHuenTyanbHU# mifgxia 1040 AOLiIbHOCTI BUKOPUCTAHHA Y 318
KpUMiHAJIbHUX MPOBA/PKEHHSX «yT0/ 3 MPaBOCY/IIM» 3HAWUILOB
CBOIO peaJii3alilo y 3aKOHOAABCTBI Ta IPAKTHILi HOr0 3aCTOCYBaHHA
$aKTHUYHO Yy BCiX MpaBOBUX CUCTeMaX, y TOMY YMC/Ii ¥ B YKpaiHi,
dK JieBa ¢popMa BIPOBAAXKEHHs BiJHOBHOIO MpPaBOCYAJs.
Yroau 3 npaBocyAAsM, 1[0 nepeadadeHi HOBUM KpUMiHaJbHUM
npolecyajbHUM 3akoHoAaBcTBOM Ykpainu (KIIK Ykpainu 2012
POKY), — Lie 0/iHe 3 6araTb0X HOBOBBE/IEHD, SIKi XapaKTepHU3yIOThCS
NOIJIMOJIEHHSIM IeMOKPaTHU3My HalllOro CyCliJibCTBa i Jiep:KaBH,
3Mil[HEHHS CTaTyCy 0COOH y 11 BiJHOCMHAX 3 HUMHU Ta iX IHCTUTyTaMH.
BoHu € onHUM i3 Bifgo6pakeHb opieHTAaIlil ny6saiuHOI BJagu
31 cyTO Kapa/JbHOrO MiAXOAY NPU BUpPIilIeHHI KpUMIiHAJIbHUX
NpaBONOpPYyLIeHb Ha MOBary A0 TiJHOCTI NpaBoONOpyIIHUKA (K
JIIOZAMHM), 1 y 1bOMY 3B’I3KY PO3LIMPEHHS HOr0 MOXJIUBOCTEMN
JJIA YCBIZJOMJIEHHA CBO€EI BUHU, YCYHEHHA HEeraTUBHUX HACJIJKIB
CBOEI MPOTHUINPABHOI NOBE/IHKU i TUM CaMHUM 3/1iHCHEHHS pealbHUX
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KpPOKIiB [0 CBOEI pecouiasizanii. BBeieHHAM [0 BiTYU3HSAHOIO
KpPUMiHa/IbHOT'O IPOBa/PKeHHS IHCTUTYTY NPaBOBUX yroJ GaKTUYHO
6yJi0 3p06JieHO r'yMaHiTapHUU NpopuB y chepi KPpUMiHATBHOTO
CY[LOYMHCTBA, IHTerpanio 1Moro A0 CTaHAapTiB EBpPONENCbKOro
Coro3y, 110 CTaJI0O OAHUM i3 CTpaTeriYyHUX HANPAMIB BITYM3HAHOI
JepKaBHOI NOJIITUKH, NIATPUMaHOI YKPAIHCHKUM CYCIIJILCTBOM.

KpuMiHasnbHe mnponecyajbHe 3aKOHOJAaBCTBO YKpaiHU
nepe/bayae JBa BU/AM NIPaBOBUX yroA: 1) yroy npo npuMupeHHs
MDK NOTEepNiJINM BiJi KpUMIHAJIBHOIO NIPAaBOINOPYLIEHHS 3 OZHOr0
60Ky, i miJo3proBaHUM/06BUHYBAYEeHUM, 3 Apyroro («yroja mpo
NPUMUPEHHSI»); 2) yroJly MiX NPOKypopoM i migo3proBaHuM/
00BHHYBaYeHUM PO BU3HAHHS OCTAaHHIM CBO€EI BUHU Y BUMHEHHI
KPUMIiHAJBbHOTO NpaBOMOpylleHHs («yrojia Mpo BHU3HAHHA
BUHYBATOCTI»).

Yroaa npo npyuMUpeHHA

JlocATHEHHSI IPUMHUPEHHS MNOTEPMIJIOTO 3 NiJJO3PBAHUM
Yyd 06BHHYBaYe€HUM y pa3i BUMHEHHS OCTAaHHIM KPUMiHaJbHOTO
MpaBONOPYIIEHHA B YUHHOMY KPUMIiHAaJIbHOMY Ta KPUMiIHAJIbHOMY
npouecyajJbHOMY 3aKOHOJABCTBI MOXe MaTWU pi3He NpaBOBe
3HauYeHHs, i, Bi/IOBi/{HO, pi3HY npolecyalbHy GOpMy BpaxyBaHHS
NIPUMUPEHHS Ta BUPILIEeHHI KPUMIHAJIbHOTO NIPOBAJKEHHS.

Tak, 9KI0 WAEeThCsS PO KpUMiHa/IbHe MPOBaKeHHA ¥ Ppopmi
MPUBATHOTO OOBUHYBAa4YeHHs], TO TaKe MPUMHUPEHHS MOXe CTaTH
MiZICTaBOI0 AJisl 3aKPUTTS MPOBA/PKEHHS Y 3B’A3Ky 3 Bi/JMOBOIO
noTtepmisioi oco6u (Il npefcTaBHUKA) BijJi 0OBUHYBaueHHs. AJKe
npuBaTHe 06BUHYBAYE€HHS 11[0J0 KPUMiHAJIbHUX MPABONOPYIIEHbD,
nepenb6ayenux y cratti 477 KIIK Ykpainu (ix Ha med vac
HapaxOBYETHCA 43 CKJIaAy, IPU [IbOMY CIIOCTEPIra€TbCA TEHEHLiA
Jlo iX po3lIMpeHHs 3 ypaXyBaHHSIM 3acajU JUCIO3UTUBHOCTI),
iHiLliIOETHCA MOTEPMizo 0co6oto. beaii3BepHeHHs (1l mpe/icTaBHUKA)
Jl0 OpraHiB Ai3HaHH4, CJIIAY0T0, IPOKYypOpa 3 BiZIIOBIAHO0 3asBOIO
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NIpo BYMHEHHA 100 Hel KpMMIHAJBbHOI'O NIPAaBONOPYILIEHHS Ta
BHUMOTUY IPUTATHYTH BUHHOTI'O 10 KPUMIiHAJIbHOI BIANIOBILa/IbHOCTI
KpHUMiHa/IbHE IPOBa/)KeHHS He MOXKe po3nodaTucs. [loTepninni xe
SIK IPUBAaTHUH 0OBUHYBA4 PO3NOPAKAETHCS He JIMILEe 0YaTKOM
NpPOBaJ KEHHS, aJjie i HOoro 3aBepllieHHsIM, 30KpeMa BiJJMOBOIO
Bi/i 06BHHYBa4yeHHs fIK MiJi Yac JA0CY[0BOr0 NpOBaJ»KeHHs, TaK
I cyfoBOro po3rjidgfLy axk 40 BUXOAY CyAy [0 HapaAdol KIMHATH
JlJIs1 YXBaJIeHHS CBOro pimeHHd. [Ipy nboMy NpUYUHM BiJMOBH
NOTepNisIoro BiJi 06BUHYBAaY€HHS MOXYTb OYTH Pi3HUMU y TOMY
YUCIIi i TPUMUPEHHS 3 Mi/03pI0BaHUM, 06BUHYBaY€HUM, a Y TAKOMY
pasi npoBaPKeHHS MiJJsarae 3aKpuUTTHO (4.4 cT. 26; . 7 4. 1 cT. 28;
4. 7 cT. 284 KIIK Ykpainu). Ase y KpUMiHaJIbHUX MPOBAKEHHAX
3 NpUBaTHOI (OpPMOI0 OOBHMHYBAYeHHS L10/J0 KPUMiHAJbHUX
MpPaBONOPYLIEHb, MOB’SI3aHUX i3 IOMAIIHIM HACUJILCTBOM (CT. 126-1
KK Ykpainu), iX 3aKkpUTTH ¥ 3B’I3Ky 3 IPUMHUPEHHSM iX CTOpiH
He JIONyCKA€eTbcd. lle mpoBa/pKeHHA BUPILIYETHCA B 3araJIbHOMY
Mopsi/IKy, a 00BUHYBaueHHsI HabyBae XxapakTepy myo6JiidHoro (paiie —
ny6J/1i4HO-TIPaBOBOTO).

Jpyre. ®akT NpuMMHpPeHHs1 NOTEPHIIOro 3 MiJl03pI0BaHUM, 0OBU-
HyBayeHUM Y pa3i BUMHEHHS] OCTaHHIM KPUMiHa/JIbHOT'O MPOCTYIKY
a60 HEOOEPEIKHOTO HETSPKKOI'0 3JI0YKHY (32 BUHATKOM KOPYMLIHHOTO
KPUMiHa/IbHOTI'O NTPAaBONOpPYLIEHHS ab0 MOB’I3aHOT0 3 HElo, a TAKOXK
NOpYLlIEeHb TPaBUJI 6e3MEKH J0POXKHBOT0 pyXy ab0 eKCIlTyaTallii TpaH-
CIIOPTY, 0CO6aMH 5IKi KepYIOTb TPAHCIIOPTHHUMHU 3aC06aMH Y CTaHi aJIKo-
rOJIbHOTO, HAPKOTUYHOI'0 Y iHIIOr0 CII'SHIHHA 260 nepebyBasy miJ
BIJIMBOM JIIKapCbKHUX IIPEIapariB, AKi SHUKYIOThb yBary Ha IIBUJKICTb
peaxiiii) € miJicTaBoo /A1 3BIJIbHEHHSI 0COOU Biji KpUMiHAIBHOI Bij-
MOBiZJa/IbHOCTI 32 YMOBH, 1110 TaKa 0coba Bi/jIIKO/lyBaJia 3aB/jaHi HEl0
36UTKHU 260 yCyHyJIa 3al0/isIHY LIKOAY iHIIKMM CIOCO60M, SIKUH 3a/10-
BOJIbHSI€E noTepniyioro (cT. 46 KK Ykpainy; u. 2 ct. 284 KIIK Ykpainu).

Tpete. [IpuMupeHHs mnoTrepnijioro 3 nigo3pwBaHUM/
06BUHYBaYeHUM MOKe 3HAUTU CBOE BUPaKEHHS (0POpPMJIEHHHA) ¥
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BUIJISIA1 MMCbMOBOTO JJOKYMEHTA — YroZi Npo NpUMHUPEeHHA. fAKIo
CyZ, IepeKOHAEThCS, 1110 TaKa yroJia He Cyllepe4YruTh BCTAHOBJIEHUM
3aKOHOM BMMOraM, BiH yXBaJ/IlO€ 0OBMHYBaJIbHUN BUPOK, IKUM
3aTBepKYy€E yroay i npusHadae y3roJpkeHy i1 CTOpOHaMU Mipy
nokapaHHsi 06BHHYyBadeHOMY (4. 1 cT. 475 KIIK Ykpaiuu). Tox, pakt
NPUMHUPEHHS NOTEPNIJNOro 3 MiJl03pI0BaHUM, OOBUHYBauYeHUM €
($aKTOM PUAUYHUM, AKUW Y KpUMiHa/JIbHOMY NIPOBA/P)KEHHS MOXKe
MOTSArTHU 3a CO60I0 TaKi HacAifAKu: 1) 3aKpPUTTS KPpUMiHAJIbHOTO
npoBajXeHHs (y cnpaBaXx NPUBATHOTO OOGBUHYBAayeHHS);
2) 3BiJIbHEHHS1 06BMHYBAYEHOTO Bi/l KpUMiHAIBbHOI BiAiTOBiAaIbHOCTI
i 3aKpUTTS KpUMiHAJBbHOI'O NPOBA/PKEHHS; 3) YXBaJIeHHS Cy[OM
006BMHYBaJIbHOI'0O BUPOKY 3 ypaXyBaHHSIM 3aTBep/ KeHOI HUM
yroAu Npo NPUMHUPEHHS MiX NOTEpHiJIMM Ta NiJL03PIOBAHUM,
o6BHHYBayeHUM. KoxeH i3 nux Hac/aifkiB 3a6e3ne4yeThbCs
OKpeMHM NOPSAAKOM KPUMiHAJIBHOTO NPOBa/KeHHS (3BIJIbHEHHA
BiJy KpUMiHaJIbHOI BiANOBIaJbHOCTI I 3aKPUTTA NPOBAKEHHS;
yXBaJleHHs 00BHMHYBaJIbHOTO BHPOKY Ha MijcTaBi yroau npo
[IPUMUPEHHH; 3aKPUTTA KPUMIHAJIbHOI'O IPOBA/PKEHHA y ClIpaBax
NpUBAaTHOTO 06BUHYBaueHHs1). OCKiJibKM Neplli JBa HACAiJKH
NPUMHUPEHHS PO3IVIAAAITHCS B iHIIMX PO3/iJaX LbOro MOCIOHUKA,
30CepeJJUMO CBOX yBary Ha KpUMiHaJIbHOMY NpOBaJXKeHHI
Ha MiACTaBi yroJ, 3a YUHHUM KpHUMiHaJbHUM MNpoLecyaJbHUM
3aKOHOZABCTBOM i HacaMIlepe/, Ha i CTaBi yrofy Npo NpUMHUPEHHS.

Yroaa npo NpUMHpPEHHA Y KPMMiHAJIbBHOMY NPOBaJ KeHHi
YkpaiHu - e J06poBiJibHa JOMOBJIEHICTh PO MPUMHUPEHHSA MiX
NOTePI/IMM Ta MiJ03PI0BAHUM YH OOBUHYBaY€HHUM, 1110 3HaM /1A
CBO€ IIMCBbMOBe 3aKpillJIeHHA Yy NPOBaJA KeHHAX L1010 KPUMiHa/Ib-
HUX IPOCTYNKIiB Ta HETSXKKMX 3JI0YMHIB, HA OCHOBiI BUSHAHHSA
HUMM KpUMMiHa/IbHO-NIPAaBOBOi KBasliQikalii mpaBonopyiieHHs,
BiJIIKOAYBaHHS MailHOBOI Ta/a60 KOMIeHcallil MOpa/JIbHOI KO-
AW, BYMHEHHS IHIIMX Aiil HA KOPUCTHb NOTEPIIJIOro, y3roAKeHoro
HUMHU KPMMiHA/ILHOT'O IIOKapaHHs Ta MOro Bi0yBaHHS.
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Yroga npo npuMUpeHHS MiX NOTEPIIJIUM Ta Mi03PHOBAHUM
Yy 06BHHYBAaYeHUM MOKe OyTH YKJaJieHa JiMlie y MpOoBa»KeHHI
3a y4acTH NOTepHniJiIMX 1040 KPUMIiHAJbHUX NPOCTYIKIB,
HETsXKKHUX 3JI0YMHIB, 2 TAKOX Yy TPOBa/XKeHHi y GopMi mpUBaTHOrO
06BUHYBAaYeHHs, fKILO MNOTEpHNiJIMA He BiJAMOBHUBCH BiJ
06BUHYBaveHHs. Tk, 1151 yroja y IpoBa/KeHHSX 100 TSKKUX Ta
0COOJIMBO TSXKKHUX 3JI0YHMHIB HE MOXe OYTU yKJ/aJleHa.

HeMox/iuBe yk/azeHHsI yroAu Npo NPUMHUPEHHS U y TUX
BHIa/KaX, KOJKM 6Ge3nocepejHiM 06'€KTOM KpPUMiHaJAbHOTO
npaBonopyuieHHs 6ysu ny6J1ivHi HEMalHOBI iHTepecH, a 3anoAisiHa
IpY LbOMY LIKO/|a KOHKPETHUM Pi3UUHUM YU IOPUAUIHHUM 0C06aM
(moTepmnisium) GyJia JinIle TPOSIBOM MOCATAHHS HA OCHOBHUH 00 €KT.
Hanmpukiaz, y BunaJiky BYMHEHHS Xy/iraHcTBa (Y4 iHIUX 3JI0YMHIB
NPOTHU TPOMA/ICbKOr0 NMOPAJAKY, JOBKIJIJIA TOLL0), MiJ 4ac AKOro
OyJ1a 3amo/iisiHa MIKO/Jla KOHKPETHUM NOoTepnisiuM (PisuuHuM 4u
IOpUJMYHUM 0Cc00aM), YKJIaJeHHS YroJHU NPo NPUMHUPEHHS MiX
HHUMHU | NiZJ03pIOBaHUMHU YU 0OBMHYBAaYe€HUMH He JIONYyCKAETHCH,
OCKiJIbKM OCHOBHHM O0G’€KTOM MOCSATaHHsI OYB rpoMajCbKUU
nopsA0k (4u iHILMKA 06’€KT), @ He 0COOUCTI iHTepecHu MoTepHiIuX.
Y Takux BUNAJKax YKJaJeHHs Yyrojud Npo NpUMUpPeEHHS Oyne
CylepeyrTH iHTepecaM CycniibcTBa. ToX, yrosa npo NpuMHUpeHHH
MO3Ke O6yTH yKJIa/JieHa Jiulle Y KpUMiHaJIbHUX POBa/KEHHSX 1[0/10
KpUMiHa/IbHUX IPaBOINOPYILIEHbD, IKi 6e310cepeHbO NOCATalTh Ha
NpUBATHI iHTEpecH i MEHIIO Mipoto — Ha My6JIiuHi.

Ha BigMiHy Bij IpoBa/pKeHHS PO 3BIJIbHEHHA [1iJ03POBAHOTO,
06BUHYBAYEHOTO Bii KpUMiHAbHOI BiAOBIa/IbHOCTI y 3B'I3KY
3 WOro NpUMHUPEHHAM 3 [OTEepNiJIKUM, Y NPOBaJKEHHAX Ha
nifctaBi yroayd npo npuMupeHHs: opMU BUHHU MiJJ03PIOBAHOTO,
06BUHYBayeHOro (yMuceJ YU HeoOepexXHiCcTh), 3 KO 6yJO
BYMHEHO KpHUMiHaJIbHE INpPaBONOPYLIEHHH, NPUHIMIOBOTO
3HaueHHs He Mae. Taka yroja Moxe 6yTH yKJ/iaJleHa 3a HasiBHOCTI
6yb-sKk0i GOpPMU BUHHU MiZ03pIOBAHOr0, 06BUHYBayeHOr0. Baxk/iMBo
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Juule, 106 KpUMiHa/JbHe NMpPaBONOpPYyLIeHHS He BUXOJUJIO 3a
MeXi KpUMIiHaJIbHUX NPOCTYIKIB, HETAXKKUX 3JI0UMHIB, Ta THUX,
MPOBA/P)KEHHS 1[0/[0 SIKUX 3/[iCHIOETbCA y GopMi mpuUBaTHOTO
06BUHYBa4YEeHHSI.

CTOpOHO10 yroAiy Mpo NPUMHUPEHHS € HacaMIepes NOTePIiJINKI —
¢disnyHa 0coba, Kii KpUMiHaJIbHUM MPAaBONOPYILIEHHSM 3aB/JAaHO
MaiHOBOI, $i3MYHOI Ta MOPa/IbHOI IIKO/IH, a TAKOXK 0C00a OPUAUYHA,
SIKiil 3aBJjJaHO MallHOBOI IKOAU. [[puMUpEHHS 3 Nil03PIOBaHUM,
00BHHYBaYeHUM, YKJaJleHHS yroJu Npo NPUMHUPEHHS - Iie
[IpaBo MOTEPIIJIOro, IKe BiH MOXe 3peasii3yBaTH Ha BCIX CTafifax
KpPUMiHaJbHOTO NpPOBaJKeHHS, 110 € NiACTaBOO AJA 3aKPUTTH
KpPHMIiHAJIbHOIO IPOBA/P)KEHHS ¥ BCTAHOBJIEHUX 3aKOHOM BUIaJKaX
(4. 4 cT. 56 KIIK Ykpaiuu). UaeTncs, 30kpeMa, Ipo 3BibHEHHS Bif
KPUMIiHAJIbHOI BiZiIOBIIA/JIbHOCTI 3a IPUMUPEHHAM Ta 3aKPUTTHA
npoBa/KeHHdA y GOpMi NpUBaTHOro 06BUHYBa4YeHHs. [Ipu nbomy
NOTepHiJiuM IOPUAMYHA 0c06a MOXe OYyTH SIK My6JiYHOTO, TaK i
MPUBATHOTO NpaBa. Y BUIaJKax, KOJIY IOTEPHIJIUM € HETOBHOJIITHIH,
yroJia YKJIJAEThCS 3a YYaCTH MOro 3aKOHHUX NMPeJCTaBHUKIB i
npe/cTaBHUKIB (a/iBoKaTiB). Ak po3’sscHUB Buiinii cnenjanisoBaHui
cyn, YkpalHU 3 poO3I/AAYy LMBIJIBHUX | KPUMIiHAJbHUX ClpaB
(BCCY) y cBoemy iHdpopmaniiHoMy siucTi «IIpo mesaki nuTaHHSA
3/1ililCHEHHS] KPUMiHa/IbHOTO MPOBA/)KEHHS HA MiACTaBi yroa» Bif
15 iucronaza 2012 poky?, AKI0 HEMOBHOJIITHIN MOTEPIIIMEI JOCAT
WIiCTHAAUATUJIITHBOTO BiKy, BiH Ma€ NpaBo YKJaAaTU yroay mnpo
NPUMHUPEHHSA CAaMOCTIMHO, aJle 32 HAsABHOCTI 3r0J 1 KO0 3aKOHHOTO
IpeJCTaBHUKA. Y pa3si K, KOJIM BiH He JOCAT LbOI0 BiKy, TO yrozay npo
MPUMHUPEHHA 3a HOT0 301010 YKJIa/Ja€ MOT0 3aKOHHUU IPe/ICTaBHUK.

! Jluct Buoro crenjaniizoBaHoro cyAy YKpaiHu 3 po3misiZly UUBIIbHUX Ta
KpuMiHaibHUX cripaB «[Ipo aedaki nuTaHHSA 3/iHCHEHHS KPUMiHAJbHOTO MPO-
Ba/PKeHHs Ha migctasi yrog» Big 15 sncronaga 2012 poky. URL : htt//sc. gov.
ua/ua/2012_rik.html.
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€ Takox MeBHi 0COGJIMBOCTI B peasizaiil mpaBa noTepmijioro
Ha IPUMHPEHHA 3 NiZj03pI0BaHUM, 0OBHHYBa4YeHUM, YKJIaJeHHS 3
HUM yTO/JI1 PO MPUMHUPEHHS, AKII0 NOTEPIIIUN € aMiIHICTpaTOpOM
3a BUNYCK 006Jiiranii. ¥ TakoMy BUNajKy YKJaJeHHS HUM YroAu
Mpo MPUMHUPEHHS MOXJIMBE JIUIIe 32 3Tr0/[0I0 360piB BJIACHUKIB
o6Jiranii, orpuMaHol BiZIOBiHO Z10 MOJIOXKEHDb 3aKOHY YKpaiHu
«[Ipo pMHKHM KamiTa/Jy Ta OpraHi3oBaHi TOBapHi pUHKU» Bij
23 nrotoro 2006 poky’.

Jpyroio CTOpOHOIO yroAu Npo NPUMHUPEHHS € NiJl03pI0BaHUI
41 06BMHYBauYeHUH 3aJ1€2KHO Bifi TOro, Ha AKiM cTajiii mpoBa/»KeHHSA
CTOPOHU YKJIAaJd YyroAy: Ha [AOCYLOBOMY pPO3CJiAyBaHHI -
MiJ03pI0BaHUM, Ha CTaZigX MirOTOBYOr0 MPOBAa/PKEHHS Ta Mif
4yac Cy/l0BOTO PO3IJIAAY i BUpiLIeHHS CIpaBU — 0OBUHYBaYeHUH.
fAxuo mio3proBaHWi Y1 0GBMHYBAUYEHUU € HEMOBHOJIITHIM, TO
yroja npo NpUMHpPeHHS MoOe OyTH yKJaJieHa 3a NMpaBUJIaMH,
peKoMeH/I0BaHUMM y Ha3dBaHOMY iHopMaliiiHomy Jucti BCCY
110/l0 HEMOBHOJITHLOTrO norepnisoro. [Ipu npomMy B yrozi npo
NpPUMHpPEHHS 000B’13KOBO Ma€ Oy TH 3a3Ha4Y€HO NP0 HaJIaHHS 3Tr0/I1 Ha
IIPUMUPEHHA K HEIIOBHOJIITHIMY [TIOTEPIIJIMMU YU i J03PIOBAHUMHY,
006BHHYBAaY€HUMH, TaK i IX 3aKOHHUMU NpeICTABHUKAMMU.

KpuMiHaibHUU nponecyalbHUN 3aKOH BperyJsooBaB KijbkKa
MOXKJIMBUX CUTYaLil, KOJIM B pe3yJIbTaTi BYNHEHHS KPUMIHAJIbBHOTO
MpaBONOPYILIEeHHs BUHMKJIA MHOXXUHHICTb Y9aCHUKIB IPOBaJ»KEHHA
K Ha OAHIH i3 cTopiH (ABa i Gisblle MOTEPHINIUX YU CTIIBKHU XK
MiI03pI0BaHNUX, 0OBUHYBauYeHUX ), TaK i HA 060X.

fAK10 B KpUMiHa/JBHOMY MPOBA/IPKEHHI 6epyTh y4acThb KijlbKa
MOTEPMIJINX BiJi OAHOTO M TOTO0 K KPUMiHAJIbHOT'0 TPaBONOPYLIEHHS,
yrozia npo NpMMHUpPeHHs MoOe OyTHU yKJiaJleHa Julle 3 yciMa
notepnisiuMi (4. 8 cT. 469 KIIK Ykpainu).

! Mlpo pUHKH KamiTasly Ta OpraHizoBaHi ToBapHi pUHKH : 3aKOH YKpaiHu
Biz 23 motoro 2006 poky. URL : https://zakon.rada.gov.ua/laws/show/3480-
15#Text

° 162

333

340

34l

342



343

344

340

346

Po3pin 3 « [TpoBazeHHA Ha NigCTasi yrof Ak 0c06AMBII NOPAZOK KPUMIHANLHOTO NPOBAZKEHHA B YKpaiHi

[Ipu npoMy B OAHIN yroJii MOXKyTb 6YTU 00yMOBJIEH] pi3Hi
BHUMOT'Y NMOTEPNIJUX 0 MiJ03pIOBAHOTO YU OOBHHYBAYeHOIrO
WOA0 pO3IJAAY BiJIIKOAYBAaHHA 3alOiAHOI KPUMiIHAJIbHUM
[IPaBONOPYLIEHHAM LIKOAHW, CTPOKIB II BiJIIKOAYBaHHHA, BYUUHEHHS
iHIIUX Ail, He MOB’I3aHUX 3 BIJIIKOAYBAHHSM, SIKi Ma€ BUMHUTH
MPaBOMOPYIIHUK Ha KOPUCTb MOTEPHINUX. AJie 110 CTOCYEThCA
MOKapaHHs, iKe Ma€E IOHeCTH 0OBUHYBauyeHUH, NOro NpU3HaYeHHs],
a TaKOX 3BiJIbHEHHA BiJj Oro BiJlOyBaHHS 3 BUIPOOYBaHHAM —
I[i YMOBHU YTroJJM MalTh OYTH Y3ro/PKeHi HacamnepeJ Mix ycimMa
NOTepniJiuMuU (6YTH CNiJIbHUMH, OJHAKOBHMHU ), @ BXKe MicJid LIbOTO
y3roJi>KeHi 3 MiZi03p1oBaHUM, 0OBUHYBa4€HUM.

Y TuUX BUNaJiKax, KOJIM Y KpUMiHaJIbHOMY NIpOBa/>KeHHi 6epyTh
Y4acTb KiJIbKa IOTEePIJINX, aJle He BiJi OJHOT0, a Pi3HUX KPUMIHA/IbHUX
MpPaBOINOPYIIEHb, | IPU [JbOMY 3T0/H 100 YKJIALAEHHS YTO4HU IIPO
NpPYMHUPEHHS NMi03pI0OBaHUM, 00BUHYyBauYe€HUM He OYJ10 JOCATHYTO
3i BciMa nmoTepnizinMu, Taka yrozia Moxe 6yTH yKJiaJileHa OKpeMo 3
OZIHUM YU KiJIbKOMA NNOTEPNIJIMMHU, AKI JaJIM 3T0AY HAa IPUMHUPEHH4.
KpumMiHanbHe npoBa/pKeHH 3a TaKOI0 YroJ010 MiJIArae BUAIJIEHHIO
B OKpeMe NPOBaPKEHHS.

B okpeMe nigsiarae BUAiJIeHHIO | KpUMiHaJIbHe IPOBa/PKEHHHA 3
YroZi010 PO NPMMUPEHHS i B TUX BUIaZ{KaX, KOJIU BOHO 3/iICHIOEThCS
CTOCOBHO Mi/j03pI0BaHOr0, 00BMHYBAuY€HOI'0 ¥ BUMHEHHI KiJIbKOX
OKpeMHUX KpUMiHa/JIbHUX NPaBONOpYyLIeHb, oAHe (0AHI) 3 AKUX €
KpUMiHaJIbHUM NPOCTYKOM 260 HEBEJIMKOI TSXKKOCTI, a iHie (iHii)
TSXKKe YK 0COOJIMBO TSKKe, ajle IPU LibOMY OyJ1a J0CATHYTa yroja
111010 KPUMIHAJIBHOTO IPOCTYIIKY YM HETSKKOTO 3JI0YUHY.

AHasioriyHUM cnoco60M BUPIIyEThCA MUTAHHA i B THX
BUIIa/IKaX, KOJIM 3ro/ia L0/0 YKIaJeHHA yroAu po NIPUMUPEHHA
6y/1a JOCATHYTA He 31 BciMa MiZj03proBaHMMU YX 0OBUHYBAaYE€HUMHU
(4. 8 cT. 469 KIIK Ykpainu). BusiseHHs B okpeMe NpOBa/»>KeHHS
3 YroAol Npo NPUMUPEHHA Ha JOCYAOBOMY pO3CJiAyBaHHI
3/1iICHIOETHCSI MOCTAHOBOIO Jli3HaBaya 4YM CJIiIY0T0 3a paBUIaMu
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cT. 217 KIIK Ykpainy, a B cyai - yxBanow cyay (4. 1 ct. 334 KIIK
Ykpainu).

Yroja mpo mpUMHUpPEHHsS MOXe OyTH yKJjajeHa SK 3a 347
iHiniaTHMBOO MiJI03pI0OBaHOI0, 0OBUHYBAYE€HOTI0, TAK i MOTEPMiIOro.
BiiacHe, 6akaHHA 060X CTOPiH NPUMUPHUTHUCA € NiAIPYHTAM AJIA
YKJIaZleHHs TaKol yroau. Ajie y IpoBa/KeHHAX 111010 KpUMiHaJIbHUX
NpPaBOMNOpYIleHb, MOB'sI3aHUX 3 JJOMAIIHIM HAaCUJIbCTBOM (CT. 126!
KK Ykpainu) Taka yrozga Moxke 6yTH yKJIaJieHa JIMILIE 32 iHiLiaTHBO0
MOTEPINJIOro, HOro npeAcTaBHUKA a60 3aKOHHOTO NMpe/ICTaABHUKA
(4.1 cT. 469 KIIK Ykpainu). JloMOB/IeHICTb PO MPUMUPEHHS Ta HOr0
YMOBHY BOHU MOXKYTb 3/IiiCHIOBATH IK CAMOCTIHHO, TaK i 3 3a/ly4eHHAM
Jl0 TIpoLelypu NMPUMHUPEHHS iHIIMUX 0Cib, 30KpeMa 3aXUCHUKA
niZ103pI0BaHOr0, 06BMHYBA4YeHOT0, IX 3aKOHHOT0 NIpe/iCTaBHUKA (Y
BUIA/IKY IX HEMIOBHOJIITTA), IpeiCTaBHUKA-aJiBOKaTa IOTEPIiIOro,
3aKOHHOTI'O IpeACTaBHUKA HENOBHOJIITHBOIO MOTEpIijoro, a
TaKoX iHMHKX 0ci6 (30KkpeMa MejiaTopiB 4u ocib, ki MawTh
aBTOPUTET /151 CTOPiH MOXKJIMBOI yrozin). BsiacHe, 0co6/1uBicTh 1€l
MpaBOBOI YTOJ U NOJISITAE Y TOMY, 110 ii JOCArHeHHs (IPUMUPEHHS )
Mi’)K Ha3BaHUMH CYO'€EKTaMM KpPHMiHaJbHOTO NPOBaJKEeHHH
BiZiOyBa€eThCsA no3a Horo MexxaMu. KprMiHa/ibHUN npoLecyalbHUN
3aKOH He peryJilo€ BiJHOCUH MiXK HUMH, a TaK0OXK 0C06aMH, sKi
3/IIACHIOIOTH MOoCepeAHULIbKY (MeZiaTUBHY) QYHKIiIO mif 4yac
NpOBeZleHHs [IepeMOBHH Ta LOCATHEHHS JOMOBJIEHOCTEMH, HA OCHOBI
SAKHX Bifj0YBa€ETbCA NPUMUPEHHS i GOPMYETHCA caMa yroja npo
NpYMUPEHHA. AJle Ha Telep 3aKOH 3a00POHsIE OPTraHOBI, AKUM BeJie
KpUMiHa/IbHE IPOBAa/PKEHHS — Ji3HaBa4eBi, C1if40My, IPOKYPOPOBIi,
a TaKOX CJIIJYOMY CyA /i IHILiF0OBaTHU yroAy Npo NPUMUPEHHS Ta BECTU
NepeMOBUHH 1110710 il yMOB. BoHH 3060B’s13aHi jiniiie NpoiHpopMyBaTH
MiL03PHBAHOI0 TA NOTEPIIJIOrO NPO HAABHICTh Yy HUX NIpaBa Ha
NPUMHUPEHHS Y pO3M10YaTOMY IPOBa/PKEHHI, PO3’ICHUTU MeXaHi3M
yoro peaJsisauii i He YMHUTH MepeLIKO/ B yKJaJleHHI Takoi yroau
(4. 7 cT. 469 KIIK Ykpainu). HegoTprumaHHA 1ji€l BUMOTH, TOOTO
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HasABHICTb BiloMOCTel Npo Te, 110 Yyroja Npo NpUMMHUpPeHHs OyJia
iHiLillOBaHa Ji3HaBauyeM, CJiJYMM YU IPOKYPOPOM, @ TAKOXK CAIAUUM
CyAJer0 i, 4ac 341 MCHEHHS CyJ0BOI'0 KOHTPOJIIO 100 JOTPUMaHHA
npasB, CBOO0/, Ta 3aKOHHHUX iHTepeciB Ha3BaHUX 0Ci6 Ha 10CYA0BOMY
po3cJiiyBaHHI, € MiICTAaBOI0 BBaXKaTH, 1110 BOHA (yroja) He Gysa
JI06POBIIbBHOO, 1110 CTOPOHU GPAKTUUYHO He MPUMUPHUIIKCS, a OTKE,
Taka yroja He Moxe OYTH 3aTBepKeHa Cy/OM i NpoBaJ)KeHHH
B TaKOMY pasi Ma€ 3/ilCHIOBAaTUCh y 3arajbHoOMy nopsajky. Lle
CTOCYETbCS TaKOX i cyaziB (cyay) y miroroB4oMy npoBajKeHHI
Ta Mif, 4Yac Cy40BOr0 pO3IVIAAY CIPaBH.

Yunuuit KIIK Ykpainu BU3Hauae He JMlile KOJIO iHiLiaTOpiB
yKJaJleHHsI yrojJd Npo NPUMHUpPeHHs (moTepnijiui, Horo
npe/CTaBHUKY, TiZI03pI0BaHNM, 00BUHYBaYeHUH ), aJle ¥ 4aCcoBi paMKHU
JUISI MOXKJIMBOI peaJtizanil Takoi yroau, — a 1e 6y/ib-AKMA MOMEHT
MPOBa/>KeHHS, MOYUHAIOYH BiJl MOBiZJOMJIEHHS 0CcO6i Mpo Migo3py
Ha J0CYZ0BOMY pO3CJilyBaHHI aX 0 BUXOAY CYAy O Hapagyoi
KiMHATH /1J151 yXBaJIeHHsI BUPOKY (4. 5 cT. 469). Ik po3’sicHuB Buiiuit
crieLiali3oBaHUM CyZ YKpaiHU 3 pO3MIAy UUBIJIbHUX | KDUMIHAJIBHUX
cnpaB y cBoemy IHdpopmarniiitHomy saucTi Big 15 nucronaza 2012
POKY, SIKII0 06BMHYBauyeHUU 10 IPOTOJIOIIEHHSI HUM OCTaHHbOTO
CJ10Ba iifi/ie 3ro/id 3 NOTePIiJIMM L[0/10 YKJIaAeHHd yroju (ii 3micTy),
BiH MOXe mepeJi OCTAaHHIM CJI0BOM ab0 Mij 4ac CBO€EI MPOMOBH
3asBUTH PO Lie CYAY. Y TAKOMY BUINIaZ Ky CYZ, Haal0ul MOXJIUBICTh
06BUHYBAaYe€HOMY 3aKiHUMTH CBill BUCTYII, HEBIJKJIaJHO 3YIIUHSIE
NpOBe/IeHHS MTPOLleCyaJbHUX il i IepexXoAUTh [0 PO3IJIAAY YroAu!,

! Ba)KKO MOTOJUTHUCS 3 AYMKOIO JIeSIKUX HAYKOBI[iB MO Te, 0 MPOLEeAYPY
VKJaJIeHHS YroJid Npo MPUMUPEHHS BapTO PO3MOBCIOAUTH i Ha CTaflil0 BUKO-
HaHHSA BUPOKY. (/luB.: EppoMeHKo I. B. [Ipo npoekT 3akony «IIpo meaiariio B
Ykpaini». [Ipaso Ykpainu. 2011. Ne 11-12. C. 221; fAkoBenp l. C. Meaiauisa Ha cTa-
Jil BUKOHAHHS MOKapaHHA SIK TOKAa3HUK BUIPABJIEHHS 3aCyIKeHUX 60pOTbOH 3i
3JIOYMHHICTI. [TumanHs 6opombbu 3i 3a0uuHHicmio. 2006. Bum. 11. C. 195-200;
Ilepenags O. B. KpuMmiHanbHO-IpaBOBi acleKTH NPUMHUPEHHS MiXK 0CO6010,
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YKJIaZieHHI0 yroAu PO IPpUMUPEHHS Nepeflye NJOCATHEHHA MK il 343
CTOPOHAMHU JIOMOBJIEHOCTEH 1110/10 06CTaBHH, 3a3HaueHux y cT. 471 KIIK
YkpaiHu. BapTo BiiI3HaUUTH, 1110 O/IHi 3 IlepesliueHuX Y 1iiit HopMi 06cTa-
BMH MarOTh YITKO BiZIIOBi@TH BUMOTraM KPUMIHa/JIBHOT'O Ta KpUMIiHAJIb-
HOTI'0 IIPOLIECYya/IbHOT'0 3aKOHY 1 He MOXKYTh 3MIHIOBATUCA JJOMOBJIEHICTIO
CTOPpIH, iHLI MalOTh AUCKPELiHUI XapakTep i iXx BU3HAa4eHHs J0csra-
€TbCS, BJIACHE, IOMOBJIEHICTIO (Y3ro/eHHsIM) CTOPiH. /[0 0008’ I3KOBUX
BHMMOT 11[0/10 YTOAU IIPO IPUMHUPEHHS, 30KpeMa, HaJleXKaThb:

- 3a3HayeHHsd CTOPiH yroau (ix mpouecyajbHUM CTATYC, MPi3BU-

1le, iM’sl Ta 10 6ATHKOBI MiJ03pI0BAaHOT0 Y 0GBUHYBAY€HOTO
(v BUIIa/IKy HOTO HEMOBHOJIITTS — 3aKOHHOTO ITPe/ICTaBHUKA),

siIKa BYMHUJIA 3JI0YMH, Ta NOTEPNiNIUM (MOPiBHAJHUN aHa/Ii3 3aKOHOJABCTBA
Ykpainu ta ®PH) : aBTOped. auc. ... kKaHa. opuz, Hayk:12.00.08. Kuis, 2003. C. 11;
IloB3uk €. B. [IpaBoBi Hac/iIKK BU3HAHHS Mi/J03PIOBAHKM, 0OBUHYBAaY€HUM CBOE]
BHUHH (NOPiBHAJIbHO-TIpaBOBe JJOC/Ii/pKeHHs) : MoHorpadist. Xapkis: IIpaso. 2014.
C. 130). lIpoTe Taka NpoONoO3UlLlisi HABPsJ YK MOXe OYTH CIPUHMHATA 3aKOHO/aB-
1eM. BiH 4iTKo BU3HA4YMB 4acoBi MeXi B IPOBa/PKEHHI, BIPOJOBX AKUX MOXJIHUBE
YKJIAJIEHHS 3a3Ha4€eHOi yroJu («B OyJb-IKUH MOMEHT IIiC/Is TIOBiIoMJIEHHST 0CO6i
Ipo MiJI03py 0 BUXOAY CYyAY 0 Hapagyol KIMHATH [Jis yXBaJeHHS] BUPOKY»).
[ Takuii Hioro mizaxif € IiJIKOM JIOTIYHUM, OCKIJIBKY W/IeThCs PO NPUMUPEHHS, SIK
KOHCTaTallifd BIAHOCUH MDX MiZ03pI0BaHMM 1 IOTEPIIJIUM, L0 BXKe HacTasla I Ma€
6y TH BpaxoBaHa CyZjOM I/ yac yxBaJileHHs BUPOKY 1 B HboMy. LLlo 2k cTocyeTbcs cTaail
BHUKOHAHHS BUPOKY, TO BOHA TAKOXK HE BUKJIFOYAE Hi polieaypy Meiarlii (3rigHo 3 4. 2
ct. 3 3akoHy Ykpainu «I1po meaiarito» Big 16.11.2021 poky Megiartisi Moxke 6yTH npo-
Be/leHa i IMi/ Yac BUKOHAHHS pillleHHs CyAy), Hi GaKTy NpUMUPEHHS MK IIOTEPITIIUM
Ta 3aCy/PKEHUM, 110 MOXKe Oy TH 3adikcoBaHe y BiinoBiaHiH yroai. BukoHnanHs ii 3acy-
»KEHUM MO>Ke BIUIMHYTH Ha 1epeobir BiI0yBaHHSA HUM NPU3HAYEHOT0 TOKapaHHsL. AJie
1e BXKe iHIIIa yro/ia, ika TArHe 3a COOO0I0 iHII HACiAKY, HDK Ti, 10 MOXKYTb HACTaTH
B pe3yJIbTaTi yXBaJIeHHs BUPOKY Ha IiZicTaBi yroau npo npuMupeHHs. Taka yroga
MOPO/PKYE pajillie IMBIIbHO-NIPABOBI HAC/IKH, 8 He KPUMiHAJIbHO-TIPOLeCya/IbHi.

! Tpo pesKi nuTaHHs 34iCHEHHS KPUMiHAIBHOTO IIPOBa/KEHHS Ha ITiZicTaBi
yroz. Jluct Buiioro cneniaziizsoBaHoro cyAy 3 po3misaay UUBIJIbHUX | KpUMiHAJIb-
HUX crpaB Big 15 sucronaga 2012 poky, Ne 223-1679/0/4-1/ URL: https://
zakon.rada.gov.ua/laws/show/v1679740-12#Text
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J0ro 3aXMCHMKa, oTepmnisoro, (y BUNaAKy HOro HelOBHO-
JIITTS1 — 3aKOHHOTO Npe/ACTaBHUKA, HOro npeJcTaBHUKA),
a TaK0X JOKYMEHTIB, 1110 MiATBepKYIOTb IPaBOMOYHICTb
3aKOHHUX NIPeJCTaBHUKIB, peJCTaBHUKIB Ta 3aXUCHUKIB);
dbopmMmyst0OBaHHA Mi03pKW YW OOBHHYBayeHHs 3a BCTa-
HOBJIEHUMHU OpraHaMHu [JOCYAOBOTO pPO3CJHiAyBaHHA
dbakTHUHUMU o6GCTaBMHAMH, NpaBoBa KBaJjidikarid
JiSIHHA 3a BiZIIOBiJHOO HOPMOI 3aKOHY PO KPUMiHAJIbHY
BianmoBiganbHicTh (Ha choroaHi - KK Ykpainu), s1ka BKazaHa
B 00BUHYBaJIbHOMY aKTi (cTaTTelo, il YaCTUHOIO);

icTOTHI AJ15 IbOT'0 KPUMiHAJIBHOTO MPOBa/XKEHHS 00CTAaBUHY,
30KpeMa: HasiBHICTh Yy Ni/[03pI0BAHOr0 Y1 0OGBUHYBAaYEHOT O
HeroralieHol CyIMMOCTi; HeBiA6YTOro MOKapaHHs 3a iHIUM
BUPOKOM CyJy; iHIIi JJaHi mpo 0co6y, [0 MalOTh iCTOTHE
3HAYeHHA [JJIS1 LIbOT'0 IPOBa/KEeHHH;

HaCJIiIKU YKJIaleHHS Ta 3aTBep/PKeHHS Yoy, epe/i6adyeHi
4. 1 cT. 473 KIIK YkpaiHu, a Takok HacJliIKU HEBUKOHAHHSA
yroau, nepenbadeni ct. 476 KIIK Ykpainu.

350 Jlo AUcKpeniiiHuX N0JI0KEeHb YTO/IH, 5IKi, B/IaCHE, BU3HAYAIOThCS
JOMOBJIEHICTIO CTOPiH, HaJIeKaTh:

po3Mip MaiiHOBOI i MOpa/ibHOI WKOAU (/11 NOTEPHIJINUX —
IOpUAUYHUX 0Ci0, MlIe MallHOBOI ), 3aBJjaHOi KpYMiHaJbHUM
NpaBONOPYIIEHHAM, Ky 3060B’A3y€TbCS BiAIIKOAYBaTU
ni/l03pI0OBaHUIN YU 06GBHHYBAYE€HUM;

KOHKpPEeTHI CTPOKH BiZJIIKOyBaHHS LIKOH;

nepeJiik Ail, He MOB’'SI3aHUX 3 BiAIIKOYBaHHAM LIKOAH, SKi
niZ03proBaHUM Y 0OBUHYBAY€HU M 3000B’A3YE€THCSI BYUNHUTH
Ha KOPUCTb MOTEPIIJIOro, Ta CTPOKU IX BUNHEHHS;
y3TO/pKeHe I0KapaHHA Ta 3roZla CTOPiH Ha HOTo IpU3HAYeHHA
abo Ha MpU3HAYEHHs MOKapaHHS Ta 3BiJIbHEHHS BiJ| HOro
BiZIGYBaHHS 3 BUNIPOOYBAHHSIM.
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Po3mip MaliHOBOi Ta/a60 MOpasibHOI KOAM y pasi ii 3anoaisiHHSA
KpPUMiHa/IbHUM [IPAaBONOPYIIEHHSM Ma€ 060B I3KOBO 3a3HA4aTUCS
B YTO/ii PO MNPUMUPEHHS 32 BUHATKOM BUNA/IKiB, KOJIX NOTePHiJINN
BiAMOBUBCA Bij ii BifjluikoayBaHHs («mpolieHHs 60pry») abo
nif03pr0BaHUM, 06BHMHYBayeHUN HAa MOMEHT Ii YKJIaJleHHs BxkKe
MOBHICTIO LIKOAY BiAlIKO/yBaB (KoMIeHCyBaB). BifkoayBaHHs
3an0/isIHOI IKO/AU MOXKe Oy T 3aMiHeHe TaK0XK Or0 a/IbTEPHATUBO0 —
BUMHEHHSIM KOHKPETHHUX [Iill, IKi i/j03pl0BaHU#, 0OBUHYBaueHU
3000B’13y€ThCS BANHUTH HAa KOPUCTH IIOTEPITLIOro (BifpeMOHTYBaTH
NOILKO/KEHY piy, Ha/laTHU NeBHi NOCJAYTH TOLO).

[cTOoTHY AgomoMory B JOCATHEHHi JoMoBJieHOCTeH (YMOB)
yToAy, iX 3MicTYy, 3’iCyBaHHS peaJbHUX MOXKJIMBOCTEH IX BUKOHAHHSA
nil03p10BaHUM, 06OBUHYBaye€HUM, pO3'ICHEHHS NOMY NPaBOBUX
0COGJIMBOCTEN YKJIaIeHHS TAKOI yro/id Ta HaC/IiAKiB Il HEBUKOHAHHS
MO’Ke HaJlaTHh HOoro 3aXMCHHUK — aZBoKarT. | He JUBJIIYHCH Ha Te,
1110 ¥ IPOBA)KeHHAX Ha NI CTaBl yroAy Npo NpUMMHUpPeHHS y4acThb
3axMCHMKA 3a 3araJibHUM IIPaBUJIOM He € 060B’I3KOBOIO (3alIPOCUTH
(MaTH) 3axMCHMKA — 1ie IPaBO NiJ03p0BaHOI0, 06BMHYBAY€HOTO,
KpiM BUIaJKiB, BCTAHOBJIEHUX ILIL 1, 3, 4 4. 2 cT. 52 KIIK Ykpaiuy,
KOJIM y4acTb 3aXMCHHUKA € 000B’SI3KOBOI0), IPOTE Y4aCThb LbOTO
npodeciiiHOro yyacHMKa NpOBa/)KEHHSI He JiMlIe 3a6e3Ne4YUTh
3aXUCT MPaB i 3aKOHHUX iHTEPECIB Ii/103pI0BAaHOT0, 0OBUHYBAaYeHOTO
110710 YMOB YT'0/iY, aJjle 1 JOOMOXe CYZ,0Bi 3's1CyBaTH 3aKOHHICThb
caMoi yroau, f06pOBiJNBHICTb 11 YKJ/Ia/[eHHS] CTOPOHAMHU i YXBAJIUTH
3aKOHHe pilleHHs .

fAx 3a3Havasocq paniue, $akT NPUMHUPEHHS NOTEPHIJIOro 3
NiJl03pI0OBaHUM, OOBMHYBAY€HHUM MOe CTAaTH MNiJCTaBOIO AJA
3BIJIbHEHHS MOT0 BiJl KpMMiHa/IbHOI BiANIOBIAa/IbHOCTI i 3aKPUTTSI
KPHUMIHA/JIbHOTI'O IPOBA/P)KEHHS HAa YMOBax, BCTAHOBJIEHUX CT. 46
KK Ykpainy, npo mo npokypop cupsaMoByeE [0 CyAy BiANOBifHe

! TIpo y4acTh 3axMCHHKa-aJjBoKaTa AuB. Po3ain 2, lligposain 2.7.
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kyaonoTtaHHd, (cT. cT. 285-288 KIIK Ykpainu). Ane 1neu xe
dakT (MpUMHUpPEHHsI) MOXe CTaTU BU3HAYAJbHHUM (PAKTOPOM
I g4 KpMMiHA/JIbHOTO NPOBA/PKEHHA Ha MiJCTaBi yrogu mpo
NpUMHUpeHHS. TOXK, Mi>k IMMH JJBOMa BUJJaMU IPOBAP)KEHHS MOXKe
BUHUKHYTHU KOHKypeHLid. BoHa MOXJ/MBa, 30KpeMa, y BUllaJKax
HanpaBJ/IEeHHS IPOKYPOPOM [0 Cyly KJIOMOTAaHHS NP0 3BiJIbHEHHS
MMiI03p0BAHOrO BiJ, KpUMiHa/JAbHOI BiIOBIAa/JbHOCTI i 3aKpPUTTA
KpUMIiHaJIBHOIO NpOBaJKeHHd Ha nifcrasi cT. 46 KK Ykpainy,
(y 3B’13Ky 3 IpUMHUpPEHHSM BHUHHOTO 3 MOTEPMIJIUM), a60 KOJIU
MPOKypOp HaNpaBHWB 0 Cyly OOGBHMHYBaJbHUU aKT, a MiJ 4yac
CyZl0BOT0 NMPOBA/PKEHHS BiJj HbOTO K HA/IiHIIJI0 KJONOTAaHHSA MPO
3BiJIbHEHHSI 06GBUHYBAYE€HOT0 BiJl KpUMiHAJIbHOI BiZIMOBiAa/IbHOCTI
Ha migcTagi cT. 46 KK Ykpainu (4.4 ct. 286 KIIK Ykpainu). BogHovac
NOTepMNiJini i 06BUHYBAaYE€HUN YKJIAIH yro/ly NP0 NPUMUPEHHS i/
4yac CyJ0BOr0 NMPOBA/KEHHA 1 119 yro/ia He CynepevyrTh MiJicTaBaM
I yMOoBaM, BCTAaHOBJIEHUX [Ji 3BiJIbHEHHA BiJ KpUMiHa/JIbHOI
BiZimoBizjasibHOCT] y 3B’513Ky 3 IPUMHUPEHHSM.

[lepeBary, skoMy BUAY NpPOBaJpKeHHs B TaKill cuTyanil
Mae€ BiggaTtu cyn? 3po3yMijio, 0 Cyh Mae BiajaTu mepeBary
MPOBa/>KeHHI0 NP0 3BiJibHEHHS 0OBUHYBA4eHOrO BiJ KpuMi-
HaJIbHOI BifiMOBiZA/ILHOCTI ¥ 3B’I3Ky 3 MPUMHUPEHHSAM HOTO 3
notepnisuM (ct. 46 KK Ykpainy, cT. cT. 285-288 KIIK Ykpainu).
[IpiopuTeT 1bOro mpoBajJKeHHS BU3HAYAETbCSI THUM, LIO,
no-mnepiie, IPUMUPEHHS BXe Bi/|0y/s0Ch i mOoTepnijiMi 1aB CBOIO
3ro/ly Ha 3BiJibHEHHS MNiJJ03PIOBAHOr0/06BUHYBAYEHOTO Bif
KpPUMiHa/JbHOI BiIOBiZAJIBHOCTI Ta 3aKPUTTH NPOBALKEHHH.
[lo-ppyre, 3BiJIbHEHHA BiJj KpUMiHaJbHOI BiNOBiIaJIbHOCTI Ha
LI mifcTaBi HaZla€e He MPaBO OPraHy JOCYl0BOr0 pO3C/ilyBaHHA
i cyny, a nokJiafjae Ha HUX 000B’A30K (iMmepaTuB) («ocoba...
3BIJIbHAETHCA BiJl KpUMiHaJ/IbHOI BifnmoBiganbHOCTI») 3AiHCHUTH
NPOBa/>KEHHS L[0JI0 TAKOro 3BiJibHEHHS. [lo-TpeTe, 3BiIbHEHHS
Bi/ KpUMiHaJ/IbHOI BiJINOBiZJa/IbHOCTI GiJib1IIO Mipoto BifnoBigae
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iHTepecaM 06BMHYBa4eHOT0, OCKIJIbKY B LIbOMY BUIIA/IKy IOKapaHHS
He MPU3HAYAEThCSA | CyAUMICTb He BUHMKaE. CaMe TaKUM CI1oco60M
BUpIlIyBaTH L0 CUTYyalil0 peKoMeHAyBaB cygaM i BCCY y cBoemy
IHpopmauniiHomy sucTi Big 5 kBiTHS 2013 poKy: cys MOBUHEH
BiZIMOBUTH 3rifHO 1. 3 4. 7 cT. 474 KIIK Ykpainu y 3aTBepAKeHHi
yroau (y 3B’sI3Ky 3 THUM, L0 YMOBH YrojAy NOpPyLIYIOTh NpaBa,
CBOOOJM UM iHTepecHu CTOpPiH) NPO NPUMHUPEHHSI Ta 3BIJIBHUTHU
00BHHYBa4Y€HOTO BiJj KpuMiHa/IbHOI BiZiNOBiJa/IbHOCTI Ha MijicTaBi
cT. 46 KK Ykpainu.

[IpoTe HiYUM iHIIUM, SIK TOPYLIEeHHSIM 3aKOHY (MaTepiaJbHOTO
i mpolecyasbHOTO), 1110 IHKOJIM TPAIJIIETHCA Y CYA0BIM MPaKTHUIL],
OyAyThb pilleHHA CyAiB, Ki Yy CBOEMYy BHUPOKY M OJHOYACHO
3aTBEPKYIOTh YTOAY PO IPUMUPEHHS, IPU3HAYAl04H y3roJKeHe
il cTopoHaMu mokapaHHS#, epejb6adeHe BiZiMOBiJHOWO HOPMOIO
3aKOHY NP0 KpHUMiHaJIbHY BiZNOBiAaJbHICTh, AKa BKa3aHa B
06BHHYBaJIbHOMY aKTi, i 3BI/IbHAI0Th BUHHY 0COGY Bi/i KpUMiHAJIbHOI
BifnoBigasbHOCTI Ha niacTagi cT. 46 KK Ykpainu.

Yroza npo BU3HAHHSA BUHYBATOCTI

Ax1o ykiaZieHHA yroZy Ipo NPUMHUPEHHS MIXK 1iZJ03pI0BaHUM
Yy 06BUHYBaY€HUM 3 NOTEPMIJIUM - 1€ CBOEPiIAHUN PO3BUTOK
IHCTUTYTY 3BIJIbHEHHA BiJ KpHUMiHaJbHOI BiNOBiJaJbHOCTI
BUHHOTI0 y 3B’13KY 3 KOI'0 IPUMHUPEHHSM 3 IOTEPIIJIMM 32 PaXyHOK
pPO3IIMPEHHS KOJIa KPUMIiHA/IbHUX [IPaBONOPYIIEHD, Y IPOBa/KeHHI
00 fKUX MOXJWBe YKJaJieHHs yroAd Npo NPUMHUPEHHHA
(mepeBaru aii 3acaziy UCIO3UTUBHOCTI HAJT 3aCa1010 My6JIIYHOCTI),
YCYHEHHS [iesIKUX YMOB [IJIS1 MOXKJIMBOCTI IPUMHUpPEHHS (BUNHEHHS
KPUMIHaJIbHOTO NPaBONOpPYLIEHHH Blleplile, yMUCHOI OPMHU BUHH),
TO NIPOBA/KEHHHA Ha MiZICTaBi yroAy Npo BU3HAHHA BUHYBATOCTI —
1le HOBUW 0COOJMBUM NOPSAAO0K KPUMiHAJBHOTO NPOBA/PKEHHS],
sikoro no npuiHATTA KIIK 2012 poky KpuMiHaJ/ibHe poLecyalibHe
3aKOHO/ZIaBCTBO YKpalHU He 3HaJIO.
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Tox, BIiJHOBHUM MiAXiJ y KpUMiHaJbHOMY NpaBOCYAni,
KWW peasi3yeTbCA B IHCTUTYTax 3BIJIbHEHHA BiJj KpUMiHaIbHOI
BiZimoBifasibHOCTI MiA03PIOBAaHOTO YU 0GBUHYBAYEHOTO Y 3B’I3KY
3 UOro JiMOBUM KasATTAM, IPUMHUPEHHSM 3 NOTEPIIJIUM, Ta YTOJ
Npo NPUMHUPEHHS CTOPiIH KPUMIiHAJIbHOTO KOHQJIIKTY, He BapTO
3MILIyBaTH 3 yTOZaMHU PO BU3HAHHA BUHYyBaATOCTI. Ha 3aran i yrogu
He IPYHTYIOTHCA Ha i,e0J10Tii 1 KOHLemnii BiJHOBHOIO IpaBoOCyA A
X04Y | MOXKYTb MICTUTH HOT0 eJleMeHTH. Pid y TiM, 1110 OpPiBHAHO 3
yrojaMu Npo NpUMHUPEHHA LI yroAyu MalThb iHIlIe NpU3HAYEeHHH],
IHIIMNW 3MIiCT KOMIPOMIicy Ta iHIIi CTOPOHU MOTr0 JOCATHEHHS.
BoHU yKJaZal0ThCs MiX Nif03pIOBAaHUM YU OGBUHYBAaY€HUM
Ta GaKTUYHO Jlep>KaBolo B 0c06i i mpecTaBHUKA — My6JIiYHOTO
o6BUHYyBaua (mpokypopa). [loTepmisi He € yyacHUKaMHU ITi€l yroau.
[lonaz Te, y KpUMiHaJIbHUX NPOBa/PKEHHAX 100 KPUMiHaJIBHUX
MpaBoOMNOpyIIeHb, IKUMH IIKO/A 3aBJlaHa iHTepecaM OKpeMHUX 0Ci6
i y uboMy 3B’sI3Ky B IpPOBa/P)KeHHI 6epyTh y4yacTb MOTepHiIuN
abo moTepIiJi, ykJaJeHHs YroAyd Npo BU3HAHHS BUHYBATOCTI
3a 3arajJlbHMM NpPaBUJIOM He JONYCKAETbCA. BUHATKHU 3 11bOro
[IpaBuJia CTAHOBJIATH JIMLIE CUTYyaLil, KOJIM OTEepIii HalaloTh
MPOKYypOPOBi MMCbMOBY 3roZly Ha YKJIaZleHHA HUM 3 [1iZ03pI0BaHUM,
06BHHYBaYeHHUM TaKOI YTO/U.

He nonyckaeTbcd yKIaZeHHd YroAy Ipo BU3HAHHSA BUHYBAaTOCT]
TaKOX i y NpoBa/KEHHSX 11[0/10 YTOBHOBAXKEHOI 0COOU I0PUIUUHOT
0co6H, ika BUMHU/IA KpMMiHa/JbHe NPaBONOPYLIEHHS, Y 3B’A3KY 3
SIKUM 31 CHIOETBCS KPUMiHaJ/IbHe IPOBa/PKeHHS 10,0 PUIUYHOI
ocobu (a63. 2 1. 3 4. 4 ct. 369 KIIK Ykpaiun).

Y upoMy BUZi yroJ KOMIPOMIC Bifjirpae He NPUMUPIOBAJbHY
dyHKLil0, paalule KapaJbHy, i BiH A0CATaeETbCSA 3a paxyHOK
MOKJIMBOT0 IIOM SIKIIEeHHA TOKapaHHs Ta MOXJ/JIMBOCTI YaCTKOBOTO
3BiJIbHEeHHs BiJ KMBiJbHOI (MalHOBOI) BigmoBiga/sbHOCTI y
BUIJAAl BifglIKoAyBaHHS 3aBAaHUX JepaBi 30UTKiB. TyT
KOMIIPOMIC JOCATa€ThCA 1 peasi3yeTbCcA y BUIIAJLL cniBnpani 3
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NiJl03pI0BaHUM, 0OBMHYBAaYe€HHUM y BCTAHOBJIEHHI iCTOTHUX JJid
KPUMiHAaJIbHOI'O MPOBA/I)KEHHs 06CTaBUH, BUKPUTTI iHIIKUX 0cib,
AKI BUMHUJIM KPUMiHaJIbHI IpaBONOpPYLIE€HH, TOIO. Y IIbOMY BU/I
yroJ KOMIIPOMIC BUKOPHUCTOBYETbCA HacaMIlepes K CTUMYJ JJI
epeKTUBHOI 60POTHOU 3 KPUMiHAJIBHUMU NMPaBONOPYLIEHHSIMH,
i sinile Mo6GiYHO BMJIMBAE HA i/1€0/10TiI0 BiTHOBHOT'O MPAaBOCYAs,
OCKiJIbKM BiJjIIKOJYBaHHSA MiJ03pHOBAaHUM, OOBUHYBaueHHUM
3aB/JlaHOI KPMMiHa/IbHUM IPAaBONOPYLIEHHAM LIKOAY NOTEPHIJIUM
MOXe CTaTU CTUMYJIOM /Il HUX HaJaTH IPOKYPOPOBi MUCbMOBY
3roJly Ha YKJIaZleHHd YIroAY NP0 BU3HAHHSA BUHYBATOCTI.

Yroaa npu BU3HAHHSA BUHYBATOCTi - Lie J06pOBiJibHA
AOMOBJIEHICTh MiXK HNPOKYpPOpPOM Ta NiJ03pIOBAaHUM 4YH
06BHMHYBAa4Y€HMM, 1[0 3HAWIILJIa CBOE MMCbMOBe 3aKpilJIeHHA y
NPOBaJAKeHHAX 1040 KpUMiHAa/ILHUX NPOCTYIKiB, HETAKKHX
3JI0YMHIB, TAXKKHUX, a Y BCTAHOBJIEHUX 3aKOHOM BUIIaAKaXx i
0COOJIMBO TSXKKHUX 3JI0YMHIB, YHAC/HAIJOK AKMX WIKOAA Gysa
3aBJlaHa Aep:KaBHUM YU CYCHiJILHMM iHTepecaM, AOCATHyTa
Ha OCHOBi 6e33acTepeXHOro BHM3HAHHSA MNiJ03pHBaHUM
4u OOGBUHYBaYeHHMM CBO€i BHHYBAaTOCTI y BYHMHEHHI
IHKpMMiIHOBaHOT0 OMY KPUMiHAJbHOI0 NPaBONOPYIIEHHH,
BUKOHAHHS HUM 0GYMOBJIEHUX CIiBIpane 060B’s3KiB 11040
PO3KPUTTA KPUMiHA/IBHOT'O NPaBONMOPYIIEHHA TAa BUKPUTTS
IHIIMX 0Ci6 y BUMHEHHI IbOT0 NPAaBONOPYWIEHHS] Y IHIIUX
3JI09MHIB (SIKILO TaKa JOMOBJIEHICTb Gy/ia YMOBOIO YyroAM),
y3roKeHOoro KOMIpPOMicy 1040 KPUMiHA/IbHOI'0 IOKApaHHA
Ta Moro BigGyBaHHS'.

' Yroga npo BU3HAHHA BUHYBATOCTI Y IPOBA/XKEHHSIX 11[0/10 BUNHEHHSI 0CO-
6JIMBO TSKKHX 3/104MHIB (BcTaHoBJeH] KK Ykpaiuu fisiHHS, 32 BUNHEHHS IKUX
nepesb6adeHe OCHOBHe MOKapaHHs y BUIVISAA] LITpady B po3Mipi moHa L ABAAUATD
I'SITh TUCSAY HEONOAATKOBAHUX MiHIMYMIB JJ0X0ZiB rpoMa/isiH, 1036aBIeHHAM
BOJIi HA CTPOK IOHAJ, 1eCATh POKiB a60 A0BiUHOI0 036aBeHHS BoJi (4. 6 cT.12
KK Ykpainu) Moxke 6yTH yKJIaJieHa JIMIIIe 32 HasiBHOCTI TAKUX YMOB: 1) BUKPUT-
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BBesieHHs [0 BITYM3HAHOTIO KPUMiHAJIBbHOIO NPOBAaJ KEeHHS
[bOI'0 BU/Y «YTOJl 3 MPaBOCY/AsiM» 06yMOBJIEHA HOBOMO, GiJbIll
JEeMOKPAaTUYHOI MOJITUKOIO AepKaBU y NPOTULIl KpUMiIHAJIbHUM
MpPaBONOPYLIEHHAM, B OCHOBY AKOI MOKJaJeHUH KOMIpOMic
Mix ny6JiYyHUM Ta npuBaTHUM (iHAUBIAyaJlbHUM) iHTepecoM,
cniBnparns MiXK CTOPOHOK 06GBHMHYBaYeHHs i CTOPOHOIO 3aXUCTY Y
KpUMiHaJIbHOMY POBA/KEHHI'. YK/IaZleHHS yToAM PO BU3HAHHSA
BHHYBATOCTI Hece 3Ha4Hi BUrogM (Bignosigae intepecam) AJis
060X CTOPiH yroaM i KpuMiHa/JIbHOMY NPOBAJAKEHHIO B IiJI0MY.

i1 CTOpPOHM 3aXHUCTy, 30KpeMa MiJO3PHBAHOr0 4YH
06BHMHYBa4YeHOTO, — I1e CTUMYJI 320X04EHHS JJIs:

1. my6J1idHOI JleMOHCTpalliil KasgTTA 32 BUMHEHe KPpUMiHa/IbHE
NpaBONOpYyIIeHHA, IO € OJHHUM i3 NpoABIB HOrO
pecouianizauii;

2. IPUCKOPEHOr0 JOCTyIlly A0 NpPaBOCyAAs Ta YHUKHEHHHA
HEBU3HAYEHOCTI 1[0/10 IOKapaHHs, AKe MOXKe IPU3HAYUTH CY[;

TS MiJ03PIOBAHOr0 Y BUMHEHHI 3JI0YMHY, BiflHEeceHOro Ao nigcaigHocti HABY;
2) 010 0CO6JINBO TSKKHUX 3JI0YHMHIB, BYMHEHHUX [I0NIepeHbOI0 3MOBOO IPYIOI0
0cib, 0praHi30BaHOIO rPYIOI0, 32 YMOBU BUKPHUTTS MiJ[03PIOBAHUM, 0GBUHYBave-
HUM 3JI0YMHHUX il iHIIMX YYaCHUKIB y BYMHEHHI L[bOro a60 {HIIKX 3/I0YUHIB,
a TAaKOXX 32 YMOBY, 1110 MiZJ03pI0BaHUM, 06BUHYBaYeHU He 6YB OpraHi3aTopoM
Takoi rpynu 4u opradizauii. B 060x Bunajkax BUMHEHHS 0COBJUBO TIKKHUX
3JIOYMHIB BUKPUTTS MiZ03pHOBAaHMUM iHIIMX OCi6 Ta iHIIUX 3JI0YMHIB Oy/ie mij-
CTaBOM0 /1l YKJIaZleHHA YyroZid Npo BU3HAHHA BUHYBATOCTI JIMIIE 32 YMOBU
niTBep/PKEHHS Ha/laHOI MiI03pIOBaHUM, 00BUHYBaYeHUM iH$opMaLii iHIUMU
JlokazamH (4. 4 ct. 468 KIIK Ykpainu).

' BapTo Bi/jl3HAUYUTH, 1110 BBE/IEHHIO /10 HOBOI'O KPUMiHa/IbHOTO NpOIiecyaib-
Horo 3akoHogaBcTBa Ykpainu (KIIK 2012 p.) iHcTUTYTy NpaBOBUX yrof («yrog,
3 IPaBOCYAsIM»), 0COGJIMBO yrOAW PO BU3HAHHSA BUHYBATOCTI, NepeAyBaJja
JHCKYCid B JOKTPUHI KpUMIHA/IbHOTO IIPOLIECYaJIbHOTO NpaBsa. [IcuxosiorivHo BiH
TSKKO CIIPUKMMaBCS HacaMIlepe/i IpaBHUKaMU, SIKi BAXOBYBa/IMCA HAa IPAaBOBUX
3acaziaX, cGOpMOBaHMX Ha iieosiorii «6e3KOMIPOMiCHOI 60POTH6OU 31 3J10YHH-
HICTIO» Ta KapaJIbHOTO MpaBocy/ /s, 30kpeMa AuB.: BepxoBHuitl Cyzn Ykpainu:
IcTopis i cboroseHHs, noptpeTH i nozii / 3a 3ar. pea. B. ®. Boiiko. KuiB : Bua.
Jim «IH FOpe». 2001. C. 203-204.
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3.

4,

npU3HAYeHHs O/ MPUHHATHOTO /1J151 HbOTO KPUMiHA/IbHOTO
NOoKapaHHd 3a MOro BHJOM Ta PO3MIipOM YU HaBiTh
3BiJIbHEHHS BiJl BiIOYBaHHS MOKapaHHs 3 BUIPOOYBaHHSAM,
a Yy BCTAHOBJIEHHWX 3aKOHOM BMUIIaZIKaX — 4aCTKOBOTIO
3BIJIbHEHHA BiJi KpMMiHa/JIbHOI BiANOBIaJIbLHOCTI Y BUIVIAAI
Bi/IlIKOYBaHHS Jilep>KaBi 36UTKIB, 3aMOiTHUX BHACAIIOK
BYMHEHHS HUM KPUMiHAJIbHOT'O IPAaBONOPYLIEHHS;
YHUKHEHHs ab0 iCTOTHe 3MeHIlIeHHS NPOLeCyaJlbHUX BUTPAT,
SIKi MOXKYTb OYTH NOKJI3/IeHI Ha HbOTO.

JAasl CTOPOHU OGBMHYBAa4Ye€HHs, 30KpeMa NpPOKypopa, siK
JIEP’KaBHOT'0 0GBHUHYBAYa, e CTUMYJI JJIS:

5.

3MeHIIeHHs1 GI/)KETHUX BUTPAT Ta €KOHOMII yacy Ha
BUMHEHHS NpoIecyaJbHUX AiM mij yac AocymsoBoro
po3ciiayBaHHs, NifTPUMaHHS 0OBUHYBAaYeHHS B CyAi Ta
BUKOHAHHS MOKapaHHS (eKOHOMisl GiHAaHCOBUX, JIIOJACbKHUX

pecypciB);

. PO3IIUPEHHS MOXJIHWBOCTEN JJi1 BUKPUTTS iHIIUX 0OCi0,

OKpiM mijjo3poBaHOro/06BHUHYBa4Y€HOr0, Y BUYMHEHHI
KPUMIiHAJIbHOT'O MPAaBONOPYLIEHHS, @ TAKOX MONEPEPKEHH S
YU PO3KPUTTS iHIIUX KPUMiHaAJbHUX MPABONOPYLIEHb
Ta BUKPUTTSA BUHHUX Yy iX BUYMHEHHi, YUM HAJAEThCA
BaXK/JIMBA ZI0TIOMOT'a OpraHaM NpaBoIopsi/IKy y ix 60poTh6i
3i 3JI0YMHHIiCTIO, 0co6aMBO ii opraHi3oBaHMMHU Ta
KOpymnuinHUMU popMaMu.

Yrozaa npo BU3HaHHS BUHYBATOCTI, CTOPOHAMM SIKOI € IPOKYPOP,
SAKUM 3[IACHIOE NpollecyajibHe KEPIBHUITBO Y KPUMiHAJIbHOMY
NMpPOBa/KEHHI Ta MiJ[03pIOBaHUM YM 06BUHYBaYeHUH, MOXe Oy TH
YKJ3aZeHa 040 KpUMiHAJIbHUX NPOCTYIIKIB, 3JI04UHIB HEBEJIUKOI
YU CepelHbOI TSXKKOCTI, TSAXKKHX 3JI0YUHIB, @ TaKOX 0COGJIMBO
TSDKKMX 3JI0YHHIB, BiJHeceHUX A0 migcaigHocTi HanioHasnbHoOro
aHTHUKOpPYyNLUiiHOro 6t0po Ykpainu (4. 5 ct. 216 KIIK Ykpainu)
32 YMOBUY BUKPHUTTS Mifl03pIOBAaHUM YU OOBHHYBAaue€HUM iHIIOI
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0cob6U y BUMHEHHI 3JI0YMHY, BifilHeCeHOTO A0 MijcjaiiHOCTI
HanioHanbHOTro aHTUKOpynuidHOro 610po YKpaiHH, AKILO
iHdopMaliis 11010 BUMHEHHS TAKOT0 3JI0YMHY Oy/e MiATBepXKeHa
JlOKa3aMH, a TaK0X 32 YMOBH, 110 Ha3BaHUMHU KPHUMiHAJIbHUMHU
NMpaBOMOPYLIEHHSIMU 1IKO/ia 6yJia 3aMo/lifiHa JiMlIe Jep>KaBHUM
YU CYCHiJIbHUM iHTepecaM. YKJaZleHHS YroAu NpoO BHU3HAHHA
BHMHYBATOCTI Yy NPOBa/[P)KeHHI, B IKOMY Oepe y4acTb NOTEePMiIni,
TOOTO KOJIU LIKOJa IPAaBONOPYLIEHHSIM OyJia 3aBJjaHa OKpEMUM
rpoMazifiHaM ($i3MIHUM 0c06aM ) YU 0CO6aM IOPUUYHUM, @ TAKOXK
y IPOBA/PKEHHSIX 1[0/10 0COBJIMBO TSKKHUX 3JI0YHHIB, He BilHeCEHUX
Jlo miacaifHocTi AeTekTUBIB HaljioHa/ibHOTO aHTUKOPYMIIiIKHHOTO
6ropo YkpaiHu, He fonyckaeTbcs'. HegonycTume ykiazieHHST TaKoi
YTO/iM i B IPOBA/[PKEHHSIX 1110/10 YIIOBHOBAXKEHOI 0COOU IOPHUUIHOT
0cobu, sika BYUMHUJIA KPUMiHaJbHE PABOMOPYILEHHS, Y 3B’I3KY 3
SIKUM 3/[iIHCHIOETHCS TPOBA/XKEHHS 11010 IOPUAMYHOI 0co6H (1. 2
4. 4 cT. 469 KIIK Ykpainu).

Yroaa npo BU3HAHHS BUHYBATOCTi MOXke OYTH YKJ/IaJeHa
K 3a iHiKiaTUBOW0 CTOPOHM OGBUHYBaYeHHs (caizayoro,
NMPOKypopa), TaK i mi03pH0BaHOro Y1 06BUHYBA4Y€HOrO 1 y 6y/b-
SIKUJ MOMEHT NPOBa/)KeHHs, IOYUHAKYH BiJi yacy MOBiJJOMJIEHHS
0co6i mpo mifo3py i 3aBeplIyr0OYMd BUXOJOM CYAYy A0 Hapagdol
KiMHaTH AJ151 yxBasieHHsI BUPOKY (4. 5 cT. 469 KIIK Ykpainu). Yuactp
B YKJIaJIeHHI Takoi yroau 6epe TaK0XK 3aXWCHHUK Mi/[03PIOBAHOTO,
06BHHYBadeHoro. oro y4acTh y npoBa/pKeHHAX Ha MiiCTaBi yroau
PO BU3HAHHS BUHYBATOCTi € 060B’I3KOBOIO 3 MOMEHTY iHiI[ilOBaHHS

! fIxk nokasaJsio Y3arajabHeHHs CyZ0BOI TPAKTHUKH 3/iliCHEHHSI KpUMiHaIbHO-
ro NpoBa/pKeHHs Ha MiACTaBi yrof, npoBeZieHe BUulyuM crneniasaisoBaHUM CyZ,0M
YkpaiHu 3 po3risajy UUBIIBHUX | KpUMiHAJIBHUX CIIPaB, y CYA0OBIiN NpakTULi
3yCTpivaloThCs HENOOAUHOKI BUNAIKH, KOJIH CJIiA4Yi/MIPOKYpPOPH, He3BaXKaoun
Ha 3a60pOHY YKJIaZleHHA YIoAu PO BU3HAHHS BUHYBATOCT] y NPOBa/XKEHHSX,
Jie 6paB y4acTb IOTepHinni, Taki yrofu ykaajaiy, a cyj ix 3aTBep/KyBaB CBOIM
BUPOKOM, YUM Tpy60 NOpylLIyBaB BUMOTH KPUMiHAJbHOTO NMPOLECyalbHOT0O
3aKOHY.
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ykJaaeHHs yrogu (1. 9 4. 2 ct. 52 KIIK Ykpainu). ¥ Bunaikax, Koau
NiZl03pIOBaHUM YU O0OBHHYBaYeHUU € HEMOBHOJIITHIM, TO Taka
yroja yKJaJa€eThCs TAKOX 3a Y4aCTIO IX 3aKOHHOI'O IIpe/ICTaBHUKA
i 3axMCHHUKa.

Axwo iHigiaTuBa Npo yKJaJeHHSA YyroAu NpPO BU3HAHHA
BHUHYBATOCTI HAJIXO/IUTh Bif MMifj03proBaHOT0, 06BUHYBAYEHOT O, TO
BiH /i€ Ha CBiM BJIaCHUM YTJISIl, B OCHOBI SIKOTO JIEXXUTb BJACHUHU
(npuBaTHUM) iHTepec - 3/1e6i1bLIOr0 YHUKHEHHS Oi/IbLI CyBOPOIo
nokapaHHs. Kosiu K 114 iHijiaTUBa HaAXOAUTH BiJi IPOKYypOpa, TO
BiH i€ He 3 BjiacHOro yrisaAy. CBoiM NiAIPYHTAM Taka yroja Mae
ny6saiyHui intepec. Tomy BignosigHo go ct. 470 KIIK Ykpainu
NPOKYypOp NpHU BUPIiLIeHHI NUTAaHHA NPO yKJaJeHHs YTro4U Ipo
BU3HAHHS BUHYBATOCTi 3000B’A3aHNUI BpaXyBaTH TaKi 06CTaBUHHU:

1) cTyninp Ta XapakTep CHpPUAHHA MiJ03pPHBAaHOTO
Yu OOBUHYBAuYe€HOTO Yy MPOBeJeHHI KPUMiHAJbHOTO
MPOBa/PKeHH 00 HbOT0 ab0 iHIIKX 0Cib;

2) xapakTep i TSPKKiCTb 06BUHYBaYeHHA (migo3pu);

3) HasABHICTb CycNiJIbHOTO iHTepecy B 3a6e3neYeHHi LIBU/IKO-
ro JJOCyl0BOTO PO3CJailyBaHHSA 1 CyJOBOr0 NpOBaJKeHHH,
BUKPUTTA Oi/1bI10I KIJIbKOCTI KpUMiHa/IbHUX TPABOIOPYILEHb;

4) HasABHICTB cycnisibHOrO iHTEpecy B 3an06iraHHi, BUsABJIE€HHI
YU NpPUNUHEeHHI 6inbmoi KiJIbKOCTI KpUMiHaIbHUX
[paBOIOpPYILEHb.

fAxmo ixiniaTuBa ozHiel 31 cTopiH He Gysa migTpUMaHa iHIIO0
CTOPOHOIO i 3rO/IY 1110/10 YKJIaJIeHHS YTOIU He 6YJ10 OCATHYTO, TO GaKT
il iHinitoBaHHA 1 TBep/KEHHS CTOPiH, 1110 6yJ1K 3p06JieHi 3 MeTolo il
JIOCAATHEHHS], He MOXKYTb PO3IVIsSIaTHCA SIK BiZIMOBA BiJj 0OBUHyBau€eHHs
abo sIK BUSHAHH# CBOEI BUHU (4. 6 cT. 469 KIIK Ykpainun).

3MicT yroam npo BU3HaHHA BMHYBATOCTi BperyJibOBaHUU
cT. 472 KIIK Ykpainu. Y Hill MaioTh 3a3HavyaTHCs ii CTOPOHHY,
dopMysn0oBaHHA Mif03pU (AKILO yroJa yKJaJa€eTbCs Ha CTaAil
JIOCYI0BOTO PO3CJiyBaHHSA) UM O0OBHHYBayeHHs (Ha CyAOBUX
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CTafiifix), IpaBoBa KBaJjidikalig BUNHEHOT0 KPUMiHAJbHOTO
NpPaBONOpPYIeHHS 3 3a3HaYeHHAM CTATTi (YAaCTUHU CTATTi) 3aKOHY
Ykpainu npo KpuMiHa/JbHY BianoBigaabHicTh (y ned yac - KK
Ykpainu), icTOTHi AJ1 BiANOBiJHOr0 KPUMiHAJILHOTO POBA/PKEHHS
o6cTaBUHHU, 6e33acTepeXHe BHU3HAHHSA MNiJ03pHOBaHUM,
0O6BHMHYBauY€HUM CBOEI BUHYBATOCTI ¥ BUMHEHHI KPUMiHAJIbHOTO
NpaBoNoOpyLIeHHs], 000B’A3KY, 5IKi BiH 6epe Ha cebe 11100 cniBnpani
y BUKPUTTI KPUMIHAJBHOTO [IPaBOINOPYyLIEeHH, BYNHEHOTO IHIIOI0
0c00010 (SIKI0 TaKi JJOMOBJIEHOCTi MaJIu MicCIie), YMOBH YaCTKOBOTO
3BiJIbHEHHS MiZ03pPIOBAHOr0, 0GBUHYBAaYe€HOTO BiJ| IUBiJIbHOI
BiIMOBilaIbHOCTI ¥ BUIVISA/I BifiIKOyBaHHSA JepKaBi 30UTKIB
YHAC/AiLOK BYMHEHHSI HUM KPHUMIiHaJbHOrO NMpPaBONOpyLIeHHs],
y3ro/pKeHe NOKapaHHs Ta 3ro/ia MiZj03p0BaHOro, 06BUHYBa4eHOI 0
Ha Woro mpu3HayeHHd ab0 Ha NpPU3HA4YeHHs NOKapaHHA Ta
3BiJIbHEHHS Biji Moro Bii6yBaHHS 3 BUIIPOOYBaHHAM. 3a3HAYA0ThCS
B YrOJAi i HaC/aiIKU YKJIaZleHHA Ta 3aTBepKeHHA il Cy10M, a TaK0XK
HacJigKu il HeBUKOHaHHS.

AHasli3 HOpMAaTUBHOTO peryJoBaHHA (MpolecyaJbHOr0
MexXaHi3My) MpoBa/)KeHHs Ha mijcTaBi yroJ (Ipo NnpuMHUpeHHS
i Mpo BU3HAaHHS BUHYBATOCTi) Ta NPaKTUKU MOI0 3aCTOCyBaHHS
Jla€E MOXKJIMBICTb BUAIJINTH OKpeMi horo etanu. He auB/ssuuch Ha
pi3HUI XapaKTep yroJ, Lii eTanu € XapaKTepHUMH (3 HE3HAYHUMU
0COGJIMBOCTSMMU) JJ1s1 IX 060X BH/1iB. BOHU 3 J0CTaTHHOIO IOBHOTOO
po3KpuUTi y migpo3 i 3.3 boro nocioHUKa'.

Oco6/1MBiCTIO NPOBa/XKeHb Ha MiZICTaBi YIo/ € Te, 1110 BUPOK CYAY,
yXBaJIeHUH Ha Lil 0CHOBI, MOXKe OYTH CKaCOBAaHUM LIUM XKe CyA0M
i mpoBaaKeHHS MPOJIOBXKEHE Y 3araJjbHOMYy NopsAAky. IlizcTaBoro
[Jisl CKaCyBaHHS BUPOKY € HEBHKOHAHHS YIrOAMW 3aCYy[KEHUM.
3rigHo 3i ctarTtero 476 KIIK Ykpainu y pa3i HeBUKOHaHHA yroau
Npo NPpUMHPEHHS ab0 MPO BU3HAHHS BUHYBATOCTI BiAMOBiAHO

L Jlus. netanbHime Po3gin 3, Migpo3ain 3.3.
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NOTePHiJINKA YA NPOKYpPOp MAloThb NpPaBO 3BEPHYTHUCA [0 CYAY,
AKUMN CBOIM BHPOKOM 3aTBEepAUB yroAy, 3 KJONOTAaHHAM IPO
CKacyBaHHsI BUPOKyY. Take KJOMOTaHHS MOXe OyTH NMOJAHO
IPOTArOM BCTAHOBJIEHUX 3aKOHOM CTPOKIB JAaBHOCTI IPUTATHEHHA
0 KpMMiHaJIbHOI BiJMOBIZaJbHOCTI 32 BUNHEHHS BiAINIOBIZHOTO
KpHMiHaJIbHOT'O TPaBoNopylieHHA. BOHO po3IIiAaeThCA B CyLOBOMY
3acifjaHHi 3a y4acTi CTOpPiH yroAu 3 MOBiZOMJIEHHAM iHIIUX
Y4YaCHUKIB CYZ0BOTO NIPOBa/KEHHS, HesIBKa AKHX He € IepeLIKOL010
JUJ151 CyLOBOTO PO3IVIAAY KJIOIOTAHHS.

3a pe3y/bTaTaMHU pO3I/IAAY KJONOTAHHSA CyJ NOCTAaHOBJISE
yXBaJly, AKOI0: a) 3a/IMLIA€E KJIONOTAaHHS IOTEPIiZIOro Yy NpoKypopa
6e3 3a/10BOJIEHHS], @ BUPOK i3 3aTBep/PKEHOI0 yrozoto 6e3 3MiH,
AKIIO BiH He JJ0BeJe, 110 3aCy/PKeHUU He BUKOHAB YMOBHU YTOJH;
6) ckacoBy€ BUPOK i IpU3HA4Ya€ CyA0BUM PO3IJIAJ Y 3arajJlbHOMy
NopsAAKy ab0 HanpasJIsie MaTepiav NPOBa/>XKeHHA /151 3aBeplLIeHHs
JlOCYZIOBOT0 PO3CJIilyBaHHA B 3araJlbHOMy NMOPAJKY, AKILO yroza
6yJia iHiniioBaHa Ha cTafii JOCyl0BOr0 po3c/iyBaHHs. YxBaJa
CyZly 3a pe3yJibTaTaMHy PO3IJIAAy KJONOTaHHA PO CKacyBaHHA
BHUPOKY V 3B’sI3Ky 3 HEBUKOHAHHSM 3acyJp)KeHUM yMOB yroJiu
MoOxKe 6y THU OCKap:KeHa B aneJssiiiHoMy nopsigky (4. 4 ct. 476 KIIK
YkpaiHu).

YMucHe HeBUKOHAHHA 3aCyJpKeHUM yroy Mpo NPUMHUPEHHH
Y{ BU3HAHHS BUHYBATOCTI € KPUMiHAJbHUM IPaBOIOPYILIEHHSM,
BcTaHoBJjieHUM cT. 389-1 KK Ykpainy, sika nepesb6adae KpuMiHaibHe
NOKapaHHS 3a 1Oro BUMHEHHA y BUIVIAJI apelITy 1o 6 MicALiB ab6o
06MeXXeHHs BOJIi Ha CTPOK 10 3-X POKIB.

Mu 3ynvHUJINUCH | OXapaKTepu3yBaJlHu y bOMY Nifpo3/ii
HaWO6I/NbII 3arasbHi MOJ0KEHHS, SIKi CTOCYIOThCSI HOPMAaTHUBHOTO
pery/roBaHHs Ta NPAKTUKH MOI0 3aCTOCYBaHHSA NIPABOBUX YIof, Y
KpHUMiHaJIbHOMY NIPOBa/KeHHI B YKpalHi — yroiu Npo NpUMHUPEHHA
CTOPIH KPUMIiHAJIBHOTO IPAaBONOPYIIEHHA Ta YTOAU PO BU3HAHHA
BUHyBaTOCTI. bBisbil feTasbHa 1X XapaKTepUCTHKaA JaHa y
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niapo3ginax 3.3 ta 3.4, 0 IKUX MU | CKEPOBYEMO 3alliKaBJIEHOTO
yuTaya.

Po3e’a3aHHs Kelicy: 32i0Ho 3i cm. 469 KIIK Ykpainu, y2oda npo npu-
MUPEHHS Modice 6ymu yK/a1adeHa 3a iHIyiamueoro nomepnizionzo, nidos-
pr8aHo20 abo 068uHys8a4eHo20. JomosieHocmi cmocosHo y200u
npo NPUMUPEHHS MOKCYMb NPO8OOUMUCS CAMOCMIUHO NOMepniauM
1 nido3pro8aHuM 4u 068UHY8AYEHUM, 3XUCHUKOM | NpedCMAa8HUKOM
a6o 3a donomoz0t0 iHWoi 0cobu, no20dxHeHoi CMOPOHAMU KPpUMI-
HA/1bHO20 Npo8adiceHHs (Kpim caid4oz2o, npoKypopa abo cydoi).
YKknadeHHs y200u npo npumupeHHs Modxce HiYiroeamucs 8 6ydb-
AKUl MOMeHmM nicas1 nogidomaeHHs1 0co6i npo nido3py do suxody
cydy do Hapad4oi KiMHamu 0151 yX8a/1eHHs BUPOKY.

Caiduuii, npokypop 30608’a3aHi npoiHghopmysamu nido3pioea-
H020 ma nomepniz020 npo iXHE NPaeo HA NPUMUPEHHS, P03 sic-
HUmMu mexaHiam iiozo peanizayii ma He YUHUMU nepewkKod 8
YK/1a0deHHI y200u npo npuMupeHHs.

3eidHo i3 pabys0t0, caidvuum ys 8umMo2a BUKOHAHA He 6YAa.

Yao00da npo npumupenHs mosce 6ymu docsizHyma makodic I nid uac
cy008020 npogadceHHs. Y makiili cumyayii, skujo nomepniauii i
068UHY8aYeHUll 8USABUAU 6ANCAHHS yKAacmu y2ody, cyd 30608 ’s1-
3aHull Hadamu iM maky moxcaugicmy,; daji 3ynuHsie npoeedeHHs1
npoyecyanvHux 0itl i nepexodums do po324s0y y2odu.

AKkwo cyd nepekoHaemuvcs, Wo y200a Modice 6ymu 3ameepoiceHa, 8iH
YX8AJII0€ BUPOK, AIKUM 3ameepoxcye y2ody | npusHa4ae y3200iceHy
CMOpOHAMU MIPY NOKAPAHHS.

Cydom He 6yn10 8351mo 00 ysaau 680/1€8Us181€HHS NOMeEpPniaozo i
068UHY8aA4eH020, 8I0N0B8IOHO iXHI npasa 6yau nopyuieHi.

3anuTaHHa ana CAMOKOHTPOJIO

1. fki Buau yro MoXXyTb OYTH yKJIaJleHi y KpUMiHaJIbHOMY IPOBa»KeHHi
Ta 3a IKUX YMOB?

2. 3a i”iniaTuBOW0 KOro i Ha AKOMy eTani NpPoOBa/PKeHHS MOXe OYTH
yKJazeHa yroga?

3. XTo MOXe 6yTH CTOPOHOIO YoM PO BU3HAHHS BUHYBATOCTI Ta IKUMN
ii 3mict?
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4. Y aKkuX BUNIaJiKaX Y KPUMiHaJbHOMY IPOBa/>KeHHI He MOXKe YKJIaJJaTUCh
yrojia npo BU3HaHHS BUHYBATOCTi?

5. Y1 MoXyTb OYTH yKJaZeHi yroau juiie 3 OAHUM i3 JeKiJbKoOx
06BUHYBaYeHUX ab0 MOTEPIHIIUX?

6. fAxi rapaHTil /s 3axUcTy iHTepeciB moTepmijoro nepejgbayae

3aKOHO/]JaBCTBO B IPOBa/PKEHHSAX L1040 YroA?

XT0 MOe 6yTH CTOPOHOIO YIo/i¥ NPO NPUMHUPEHHS Ta AKUH ii 3mMicT?

8. Aki o6cTaBUHM mNpo cHiBmpaul OOGBUHYBAaYEeHOTO0 MOXYThb
00yMOBJIOBATHCA B YTOZi PO BUSHAHHS BUHYBATOCTI?

N
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3.3. Ocob6nmnBoCTi JOCYA0BOrO Ta CyA0BOro
npoBajKeHHA Ha nigcTasi yroa

I1id uac docydosozo po3caidysaHHs 3 nido3pr8AHUM Yy 84YU-
HeHHI KpumiHa/bHO20 npagonopyueHHs, nepedbayeHozo 4. 1
cm. 311 KK Ykpainu (He3akoHHe 8upo6HUYMB0, 8U20MOB./1eH-
Hsl, npud6aHHsl, 36epizaHHs, nepese3eHHs YU nNepecuaHHs npe-
Kypcopig), Tkauykom B. npokKypopom 6y/10 yKaadeHo y20dy hpo
BU3HAHHS BUHY8amMocmi, 32i0HO 3 ymoeamu sikoi nido3progaHutl
30608’s3a8¢s1 cnignpayosamu y BUKpUmMmi KpuMiHa/abHoO20 npaso-
nopyuieHHsl, 84UHeH020 iHWOo0 0co60ot, a came nogidomumu OaHi
npo oci6 (npizeuwja ma Micye NpoIUBAHHS), 8 IKUX 8IH Kynysas
npekypcopu. [licas 3ameepdcerHsi cydom y2o0u ma npusHaveHozo
y32003ceHoz0 cmopoHamu nokapamus Tkavyk B. nosidomue npoky-
popy, wo 3abys npizguwa ma micye npoxicu8aHHs oci6, y sKux 8iH
Kynyeae npekypcopu. BHacaidok yb020 npoKypop, 88axcain4u, ujo
Tkauyk B. He sukoHae ymogu y2odu, 36epHy8csi 00 aneasiyiliHo2o
cydy 3 aneaayitiHo0 cKapaoto npo CKacy8aHHs 8UPOKY Ha nidcmasi
y200u npo 8U3HAHHS BUHY8AMOCMI.

Yu npasuivHO 84uUHUB NpoKypop? Ak llomy Heo6XidHO
dismu y yiti cumyayii? ki Hacaidku ye 6yde mamu?

YKJlaleHHs yroAiyd Npo NPUMHPeHHS abo Npo BU3HAHHA
BHUHYBATOCTI Y KpUMiHa/JIbHOMY NPOBaJPKeHHI 3YMOBJIIOE 3MiHY
roro nopsaaky, nepegoadeHoro KIIK Ykpainu. BHacnigok nux 3smin
JLOCYZL0Be Ta CYL,0Be NPOBAaKeHHS 341 CHIOIOTHCA 3a Jello iHIUMHU
dbopmaMu Ta mpoueAypaMH, 1O Bipi3HAITHCA Bif, 3araJbHUX
Ta BifobpaxaloThb cnelUdiKy 3aCTOCYBaHHA iHCTUTYTY yroj y
KpUMiHaJIbHOMY NPOBaJKeHHI. B mifcyMKy 1ii 3MiHM NOK/IKWKaHI
3abe3neyuTH peasiizal|ilo 3aB/laHb KPUMIiHAJbHOTO CYy/IOYUHCTBA,
a 3a A0NOMOI0I0 iIHCTUTYTY YIrOA AOCATAETHCA:

1) cupoueHHs KPUMiHa/IbLHOTO NPOBaAKeHHA. YKJa/leHHS

yroJi1 03HAYaE, 1110 OpraHu i 0co6H, 1110 BeJlyTh KpUMiHaIbHE
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MPOBAa/[PKeHHS, YaCTKOBO 3BiJIbHAIOTHCS Bijl 000B’I3KY MOB-
HOrO i Bce6iYHOro A0CHiKEHHSI 06CTaBUH KPUMiHAJIBHOIO
NPOBa/[P)KeHHs, BUSABJIEHHS SIK TUX 06CTaBUH, 1110 BUKPHUBa-
I0Tb, TaK i THX, 1[0 BUNIPAB/A0BYIOTh I1i/103PI0OBAHOT0, 0OBUHY-
Ba4YeHOT0, a TAKOX 06CTABUH, 1110 ITOM IKIIYIOTh YU OO TSKY-
I0Th MOT0 TOKapaHHs. l]e 03Hayae MOXKJIMBICTb BiIMOBH Bi/I
NpOBeJIeHHS 10/IaTKOBUX NMPOIeCyaJIbHUX Ail, 3MeHIIIEHHS
006cAry Jo0Ka3yBaHHs, 10cJ1ab/eHHs il IEBHUX NPOLecyasb-
HUX TapaHTiH, AKi 3aMiHIOE COO010 BU3SHAHHS MiI03PIOBAHUM,
06BUHYBaYeHHUM CBOEI BUHU UM MPUMUPEHHS 3 TOTEPITIIUM.
3a BiJicyTHOCTI cTaHy KOHGJIIKTY MiXK CTOpOHaMU, BUPillleHO-
o 32 /IOTIOMOTOI0 YKJIaZIeHHs YTO/IH, Bi/[1a/la€ HEOOXiIHICTh
B YCKJIaJJHEHHI KPUMiHaJIbHUX NPOLECYyaJbHUX MPOLEeAyP.
OTxe, KpUMiHa/IbHe IPOBA/PKEHHS CTA€E MPOCTIIIUM, 3/iHC-
HIOBATH MOTO JIETIIE,;

2) IPUCKOpPEHHS KPUMiHA/JIbHOTO MPOBaAKeHHs. CIIpoleHHs
dopmu i mpoleayp KpUMiHAIBHOTO MPOBAPKEHHS BHAC/IIOK
YKJIaleHHS] YTO/IU 3YMOBJIIOE MOXKJIMBICTb 1 HEOOXiHICTh
Horo NpUCKOpeHHs, ajke CJAiAYUN, MPOKYPOp Ta CyAd He
NMOBUHHI BUTpayaTH 3alBOro 4yacy Ha MOBHE Ta BcebiyHe
JIOCJIiPKEHHSI 0O0CTaBUH KPHUMiHAJbHOI'O NMPOBA/PKEHHS Ta
BUKOHAHHS BCiX HEOBXiAHUX AJis [[bOTO MPOIeCyaJbHUX
Jil. Y KpuMiHa/IbHOMY NIPOBA/XKeHHI Ha NifcTaBi yrog Horo
NPHUCKOPEHHS HE CTBOPIOE 3arPO3U HACTAHHS TUX HETaTUBHUX
HacJiJKiB, IKi BOHO MO€ BUKJHUKATH 3a 3arajbHOTO
NOpAJKY KpUMiHAaJIbHOTO MPOBA/)KEHHS — MOBEPXOBOCTI
YU HENMOBHOTH JOCYJOBOTO PO3CJiZlyBaHHA Ta CY[0BOTO
posraany. Kpim Toro, Ko AocyfoBe po3C/ilyBaHHA YU
CYZOBUH PO3IVIAJ, 10 3iMCHIOITHCA B 3araJIbHOMY IMOPAJKY,
4acTo 3aTACYIOTbCSA 4Yepe3 3JI0BXXMBAHHS yYaCHUKaMU
KPHUMiHaJbHOrO NPOBAa/>KEHHA CBOIMHU MpPOLEeCyaJbHUMHU
npaBaMu (HampukJiaj, Ha/IMipHO TpUBaJie 03HAaKOMJIEHHS
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3 MaTepiajaMU KpUMiHAJbHOTrO NpoBajJXeHHA abo
3as1BJIEHHSI HEOOI'PYHTOBAHUX KJIONOTAHb), TO KPpUMiHa/IbHe
IIPOBA/PKEHHA Ha MiJ[CTaBi yroJ MpaKTUYHO [1036aBJIeHe [IUX
HeJ10J1iKiB. OCKIJIBKY B IIbOMY BUNIAAKY LIBUAKICTb BUCTYIIAE
3all0pyKOol0 3abe3neyeHHs NpaB i 3aKOHHUX iHTepeciB
CTOpPiH yro/id, TO BOHU B3aEMHO 3allikaBJieHi B TOMY, 1100
nepejbaveHi Hel0 HACJAiIKW HaCcTa/Ju SIKOMOTa IIBU/IIIE, a
OTKe — KpUMiHaJIbHe POBa/KeHHA 3HaYHO IPUCKOPIOETHCH;
3) CKOpoYeHHsI KPUMiHAJIbHOr0 NpoBaAXeHHs. 3i crnpo-
IIEHHSIM KPUMiHaJbHOrO NpPOBaJKeHHS, 060YMOBJEHUM
YKJaJeHHAM YTOJH, NOB’si3aHa MOXJIMBICTb CKOPOYEHHS
oro mpoueayp, ki HeMa€e NMoTpeb6W NPOBOJUTH Y
NOBHOMY 06cs3i 4yepe3 06MeXeHICThb y JIOKa3yBaHHI
Ta 6e3cmipHicTh y BCTAaHOBJIEHHI 0GCTAaBUH CIpPaBH.
OfHOYacHO, HEOOXIIHICTh KOTO CKOPOYEHHSI 3yMOBJIeHA
noTpe6oi0 Y NPUCKOPEHHI KPUMiHA/NbHOTO MPOBA/PKEHHS.
LuMm, 30KkpeMa, 06YMOBJIIOETbCSA Ta 0O6CTaBHUHA, 110
JOCATHEHHA YroAM MiJ 4ac JO0CYyLOBOrO pPO3CJailyBaHHA
Ma€ HacJiAKOM HeBiJKJa/lHe HallpaBJeHHs IPOKYpPOpOM
00BHMHYBaJIbHOTO aKTa 3 Mi[MMCAHOK CTOPOHAMM YTO/I010
Jl0 CyZly, TOOTO JJOCY/I0BE PO3CJi/lyBaHHS B LIbOMY BUIIaAKy
He NMPOBOJUTHCS Y TOBHOMY 06Cs13i: BOHO 3aKiHYY€EThCS Ha
TOMY eTalli, Ha IKOMY CTOPOHAaMH YKJaJleHO YyroAy. 3Ha4HO
CKOPOY€eHO ¥ CyZ0Be NPOBaJpKeHHs Ha MiACTaBl yroj: Tak,
y U bOMY BUIIAJKY pPO3IJIAJ I 3aTBepJKeHHA CyA0M yroau
BiZIGYBA€ETHCSA Y MiZrOTOBYOMY IPOBA/PKEHHI, TOGTO OKpeMi
CTaAil niATOTOBYOI0 NMPOBA/PKEHHA Ta CYL0BOr0 PO3IJIALY,
4K Lle Ma€ Micue 3a 3araJlbHOro nopdaAKy KpUuMiHaJlbHOTO
IIPOBA/PKEHHS, He IPOBOAATHCA. CKOpOYeHHA KpUMiHA/IBHOT'O
NpOBa/PKeHHS1 BUABJSETbCA TAKOX | B 0OMeKeHHI npaBa
CTOpPIH Ha OCKap»XeHHA BUPOKY Ha MiACTaBl yroau 3TijHO 3
noJioKeHHsIMU cTaTel 394 i 424 KIIK Ykpaiuu.
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Tox, KpuMiHaJibHe NMpPOBaJXeHHS Ha mijgcTaBli yrogj
CTAaHOBHUTb 0COGIMBHU I NOPAAOK KPMMiIHA/IbHOIO IPOBAAKEHHH,
SKUN OKpeMO perjiaMeHTYeThcs 3akoHozaBueM y [yasi 35 KIIK
YkpaiHu. ¥ Moro 34iliCHEeHHi MO>XHA BHAIJIUTH TaKi OCHOBHI
eTanu:

1. IniniroBaHHA yroaM. [HiniroBaHHSA yroju nepejbadae
3BEpHEHHS OJlHi€l 3 MOTeHIiMHUX CTOpPiH yroAu Ao iHmIOI 3
MPOMNO3ULIEI0 010 YKJIaleHHA BiIIOBIZIHOI yTo4X Y KPpUMiHAJIbHOMY
npoBa/pKeHHI. OcKiJbKU cdepa 3aCTOCYBaHHS iHCTUTYTY Yroj y
KpUMiHaJIbHOMY NpoBaJpKeHHi, 3rigHo 3i cT. 469 KIIK Ykpainy,
€ JOCUTh LIUPOKOIO, MOTEHLiIHHO BOHU MOXYTb OYTH YKJaJeHi
y NepeBaXKHIN GiJbIIOCTI KPpUMiHAJBHUX MPOBAJKEeHb, MPOTE
[IpaKTUYHe IX 3aCTOCYBaHHS 3aJIEX)KUTD BiJ| BUSABJIEHHA IHILlIaTUBU
THM YH IHIIMM YYaCHUKOM KPHUMIHAJBHOTO NPOBAaJpKEHHA 1100
YKJIaJIeHHA BiZIIOBIHOI yro/iy. 3BaKar04M Ha L1, iHilliFtoBaHHA yroiu
€ HeO0OXIi/JHOI NpOolLiecyaJTbHOK YMOBOK 3aCTOCYBaHHA IHCTUTYTY
yrog, i, 0lHOYaCHO, I0OYaTKOBUM MOMEHTOM, 3 IKOI'0 KpUMiHaJIbHe
NpOBa/P)KEHHS, fIKe [0 LbOT0 3/iHCHIOBAJOCS y 3arajbHOMY
nops/iKy, HabyBa€e 0C06JMBOCTEN, Tepes6adYeHHX 3aKOHOM I1[0/[0
NPOBaJKeHHS Ha MiJCTaBi yro.

BozaHo4yac 3akoHOJaBelb He NPUJAIJNAE HaJeXHOI yBaru
npoueAypi iHiLitOBaHHA yroJ, BU3HA4YalO4u JiMLIe YMOBHU IX
YKJaJleHHs, Npo fKi HWIJIocd y momnepejHbOMY Hifpo3Aijii, a
TAKO0>X BCTAHOBJIIOIOUM NE€BHI 0OMeXKeHHs 111010 CYy0'EKTIB TaKoro
iHiniroBaHHs (a caMe, 110 yro/ja Mpo NPUMHUPEHHS ¥ KpUMiHAJbHUX
NPOBA/PKEHHSAX 1[0/10 KPUMMiHa/JIbHUX IPABOIOPYLIEHb, TOB I3aHUX
i3 JoMalIHIM HAacUJBCTBOM, MOXe OyTHU yKJajJieHa JIiuIle 3a
iHiniaTHBOIO MoTepMisioro, Horo npejcTaBHUKA a60 3aKOHHOTO
npejcraBHUKa (a63. 2 4. 1 cT. 469 KIIK Ykpainu)). 3Barkaro4u Ha Iie,
s JisiJIbHICTD, siIKa OXOIJIIOE HU3KY il (BCTAaHOBJIEHHS KOHTAKTY
3 IHILOI CTOPOHOIO Ta 3BEPHEHHA [0 Hel 3 NMPOINO3ULiEI0 NpPO
YKJIaZleHHS yroAy; OTPUMaHHA 3T0JIM Ha 110 IPOTN03HULil0; B3aEMHI
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MeperoBOpM Ta KOHCYJbTAllil CTOPIH 1[0/I0 3MiCTy YyroJiu TOlIO)
3a/IMIIAETBCA 1033 MeXaMU KPUMIHAJbHOIO NPOBaJpKeHHs, He
nepej6adya€e 3ynMHEeHHS JJOCYJOBOT0 PO3CJiJlyBaHHs Ta He Mae€
HaJIE>KHOT0 NIPOLeCyaJbHOTr0 0pOPMJIEHHS, 1[0 CTAHOBUTBD iICTOTHY
NPOraJIMHY 3aKOHOAABYOTr0 PeryJIl0BaHHA.

Y nmemo kpaloMy CTaHOBHINI B I[il cuTyanii nepebyBae
MPOKYPOP SIK CTOPOHA yroJiX Npo BUSHAHHS BUHYBATOCTI, OCKiIJIbKH
BiH fIK mpolecya/bHUI KEPIBHUK J0OCY[J0BOTO PO3CJIi/lyBaHHS Ma€
6e3mocepe/IHii BIJIUB Ha WOTO XiJl, MOXe B Gy/ib-IKUHA MOMEHT
BCTAHOBHUTH KOHTAKT 3 Mi/[03PIOBaHUM Ta iHillilOBaTH yroay’.

HaToMicTh cTOpOHHU yrogu npo NpUMHUpeHHs 3MylleHi cami
BU3HA4YaTH NOPALOK Ta YMOBHU yKJaLeHHd Liel yrogy, lyKawndu
JIOMOBJIEHOCTI €CaMOCTiliHO a60 3a J0MOMOrol 3aXUCHHKA,
npeACTaBHUKA YU iHIIOI 0COOH, MOTOPKeHOI HUMU (HaNpUKJIaZ,
MeziaTopa). 3akoH Ykpainu «I1po meaianiro» HaZjae iM MOXKJIUBICTD
CKOPHUCTATUCA IJ11 JOCATHEHHA IPUMUPEHH NIPOLeJypPOIo Meialii,
OCKUJIbKH BiZimOBiZIHO /10 4. 1 CT. 3 1bOr0 3aKOHY, BiH MOIIHUPIHOETHCS
Ha CyCHi/JIbHI BiAHOCHHY, NOB’s13aHi 3 NPOBe/IeHHSIM Me/iallii 3 METOI0
3anobiraHHsi BAHUKHEHHIO KOHQJIIKTIB (cropiB) y MailbyTHbOMY
abo BperyJ/ItoBaHHA 0y/b-sIKMX KOHQJIIKTIB (CIIOpiB), y TOMy YUCi Y
KpHMiHaJIbHUX IPOBa/PKEHHSIX 3 METOI0 NPUMHUPEHHS IOTEePHIJIOro
3 nigo3poBaHuM (06BHHYyBayeHUM). OpHak KIIK Ykpainu He
perjaMeHTye NMOPAAKY 3aCTOCYBaHHs NpoLelypu Mefianil y
KpUMiHaJbHOMY MPOBA/[PKEHHI, 1[0 0OMEXKYE MOKJIHUBOCTI CTOPiH
00 IHILiI0OBaHHA YyroA4U PO NPUMUPEHHS Ta Il YK/IaJeHHs.

Odiniriai cy6’ekTH KPpUMiHAJIBHOTO MPOBA/PKEHHS TAKOX He
HaAawThb iM y nboMy HasexHol gonomoru. Tak, KIIK Ykpainu
nepejbayae, 110 CJiYUH, NPOoKypop 3060B’s13aHi MpoiHOpMyBaTH

! JlankiH A. B. [Ipo6sieMu y4acTi IpoKypopa y KpUMiHaJIbHOMY [TPOBa/PKEH-
Hi Ha MiJcTaBi yro4U PO BU3HAHHA BUHYBATOCTI. BicHuk Xapkiecvkozo Hayio-
Ha/bHOo20 yHisepcumemy imeHi B. H. Kapasina. 2012. C. 299. (Cepis «IIpaBo» ;
Bur. 11 (1000)).
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Mil03PI0BAHOr0 Ta NOTEPHIJIOro Mpo IXHE NPaBO HAa IPUMHUPEHHH,
pO3’ICHUTH MeXaHi3M Moro peasisalii Ta He YUHUTH MEPENIKO/, B
YKJAZEeHHI yroAu Npo NPUMHUPEHHs, IPOTe CJIi40MY, TPOKYpOpy
Ta cyAy 3ab0poHeHO 6paTH y4yacTh Y NPOBe/IEHH] JOMOBJIEHOCTEN
I[0/10 YKJIaZleHHS YTO/AU PO NPUMHUPEHHS .

2. YkyiajgeHHs yroau. IHiniroBaHHS He TsArHe 3a co6ol0
aBTOMAaTHUYHOTIO YKJIaJleHHH YTO4U, TOMY OCTaHHE BapTO BBaXKaTH
OKpeMHUM eTalloM KpPHUMiHaJbHOrO NpOBa/PKeHHA Ha MiACTaBi
yroj. YkyaJleHHs YroAu nepejabaya€ oCTaTOYHE MOTO/KEHHS
CTOpPOHAMHU ii yMOB Ta 3MIiCTy, @ TAKOX MiANKUCAaHHA yroau. TinbKu
MicJisl TOTO, IK CTOPOHU MOTOUJIU BCi HEOOXiIHI YMOBU yroju i
CKpINuJu i 0CTaTOYHUM BapiaHT CBOIMU MiJIMCaMU, yroZa Moxe
BBaKaTUCA yKJaJeHow. [Ipy bOMy 3aKOH He BUMarae IKOrochb
Crienja/IbHOTO NOCBiJYeHHA YKJIAIeHHS YTOH, IK-TO HOTapiaJIbHOTO,
[IPOTOKOJIbHOI'O YM IHIIIOTO.

Ax i npouec ininiroBaHHA yrogau, ui nutanHa KIIK Ykpainu
HaJIeXKHO He pervIlaMeHTYE, Xo4a NpoLec YKJIaJeHHs YroAu Mae
6e3nepevyHO BaXKJMBe 3HAaueHHdA I NoTpebye HOPMATHUBHOTO
Bpery/amBaHHs. [IpoTe ¢akTUYHO 3aKOHOJaBelb MOB'A3YyE
0C006JIMBOCTI KPUMiHAJILHOTO NPOBA/X>KEHHS HA Mi/[CTaBi yroJ He i3
CaMUM IpOLeCcOM iX YKJIaZleHHs, a BXKe i3 M1oro Hac/ligKaMH.

Jlo Takux 6e3nocepeiHiX HACTIAKIB YKJIa/leHHS YTOAU HAJIEXKUTh
BU/IiJIEHHS KPUMiHAJIbHOTO MPOBA/XKEHHS 1110/10 0cobu (ocib), 3
AKUMHU [OCATHYTO 3rOJH, B OKpeMe KpUMiHa/JbHe POBaJPKeHHH,
y pasi axkuo: (1) KpuMiHa/JbHe NPOBa/X)KeHHS 3/JiHCHIOETHCA 1110/l0
KiJIbKOX 0Ci6, sIKi Mi103pI0I0ThCS Y 06BUHYBAYYIOThHCS Y BUNHEHHI
oZlHOTO ab0 KiJIbKOX KpUMiHaJbHUX NPaBOMOpPYylIeHb, i 3roja
LI0/I0 YKJaZleHHS YoM NOCATHYTa He 3 yciMa NiJl03pI0OBaHUMU
4Yyd 06BUHYBaye€HHMH, a 3 OAHUM (KiJIbKOMa) 3 Mi03pOBaHUX YU

! JlankiH A. B. YuacTb npokypopa y KpUMiHaJIbHOMY MPOBa/XKEHHI Ha
nigcTaBi yroau npo npuMupeHnHs. Teopis i npakmuka npagosHascmea. 2011.
Ne 1. URL : http://nauka.jur-academy.kharkov.ua/index.php.
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06BHUHYBaueHUx; (2) B KpUMiHaJIbHOMY IPOBA/[?KEHHI 6epyTh y4yacThb
KiJIbKa MOTepIiJINX BiJl Pi3HUX KPUMIiHAJIbHUX IIPABOINOPYLIEHD, 1
3ro/ia 010 yKJ/IaleHHsA yIroAu JOCATHYTa He 3 yCiMa NOTepiJIuMH,
a 3 ofiHUM (KiJIbKOMa) 3 HUX.

3. HanpaBsieHHd yroau A0 cyay. [HiniroBaHHA Ta YK/IaJeHHA
yroAy MOXJIMBI AK Ha cTail JOCYZL0BOr0 PO3C/ailyBaHHA, TaK I B
Cy[J0BOMY NIPOBA/KEHHI — 10 BUXOAY CyAy [0 HapaJ4yol KIMHATH
JL151 yXBaJIeHHS] BUPOKY. AHaJli3 CTaTUCTUYHUX JlaHUX IOKA3YE, 1110
nepeBa)kHa GI/IBIIICTh Yro/i YKJAaJAaThCA Ha CTaAil 10CyA0BOTO
po3CailyBaHHSA W pPO3MJIAAAKTbLCI Yy CTaAil MiTOTOBYOTO
npoBakeHHs. Tak, ynpojoBx 2022 poKy y Ni/Ir0TOBYOMY Cy/I0BOMY
MpPOBa/PKeHHI 6y/10 yxBasieHO 9 862 BUPOKHU Ha MiJicTaBi yroj, To/i
K i1 9ac cyoBoro po3rsaay — 1 119, [Ipu nbomy nporecyaabHUN
NOPAAOK KPUMiIHA/IbHOTO NPOBa/pKeHHSA Ha MifCTaBi yroj Jelo
BIZIpI3HAETHCA 3aJIeXKHO BiJl TOTO, Ha AKiM CTa/il KpUMiHAJIBHOTO
MpoBa/>KeHHs 11 6yJ10 YKJIaJIeHO.

Y pasi, 9KmWo yrogu JAOCATHYTO MiJ 4Yac JLOCYLOBOTO
po3ciifilyBaHHs, 00BHHYBaJbHUU aKT 3 NiJINMCAaHOI CTOPOHAMU
yro/ow HeBiJKJaJHO HaJcuUJaalTbh Jo cyay. Lleil 060B’s30K
MOKJIaJAEThCS HAa MPOKYpOpa He3aJIexKHO Bif, Toro, 6y/ia ykJiaJeHa
yroza Npo BU3HAaHHA BUHYBATOCTI, UM yroja Npo NpUMHUpPEHHS.
OTxe, B pa3i ykJaJeHHS CTOPOHAaMHU YroJW 3aKOHOJaBellb
nepesbayae HeBiK/IaZjHe 3aKiHUEHHS JJOCY0BOT0 PO3CJlilyBaHHSA
Ta nepefjaHHs YroAu Ha po3raqazn cyzy. [Ipore i nepue, i gpyre
¢dbopMasbHO OB’ A3YIOTHCA He i3 CaMO10 YTIo/I010, a i3 3aTBEP/A>KEHUM
NPOKYpOPOM 06BHMHYBaJIbHUM aKTOM, CKEPYBaHHS IKOTO /10 CYAY €
¢dopmMoro 3aKiHYEeHHS A0CYIOBOTO PO3CailyBaHHS 3TiAHO i3 cT. 283
KIIK Ykpainu Ta BU3Haya€ Mexi Cy0BOTr0 pO3I/IAAY 3TiJIHO 3i cT. 337
KIIK Ykpainu. OTe, yk/1aJleHHsI yroAy 3yMOBJIIOE HEOOXiHICTD
HeBiJKJa/JHOTO CKJaZjaHHA abo 3aTBep/)KEHHsI MPOKYPOpPOM

! 3BiT npo pob6oTty npokypopa 3a 12 micanis 2022 p. Odic ['eHepanbHOTO
npokypopa. URL: https://gp.gov.ua/ua/posts/pro-robotu-organiv-prokuraturi-2.
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0O0BHHYBAJbHOTO aKTy, a BXXe OOBHHYBaJIbHUM aKT O3HAyae
3aKiH4YeHHS [JOCYZ0BOr0 PO3CJAiAyBaHHA Ta CIYTyE MiJACTABOIO A4
pO3IIAAY CyLOM YTOLH.

Xo4a Ha cTafii LO0CYyA0BOro po3CailyBaHHA 3aKOHOJABeIb
He nepejbayae MOXJWBOCTI HalpaBUTU A0 CyAy yroay 6es
3aTBep/>KEHOT0 MPOKYPOPOM OOGBHUHYBAJbHOTO aKTy, Lie He
Ha/JlJIle NMPOKypopa NMOBHOBA)XX€HHAM OLiHIOBAaTU YKJaJeHY
yrozy (1e cTocyeTbCcs YroAu Npo NPUMUPEHHS) YU BiMOBJIATU
y 1i HanpaBJieHHi o cyAy. EAUHUM nepesb6ayeHUM 3aKOHOM
BUIIAJIKOM, KOJIM IPOKYypOp Ma€ NPaBoO BifKJACTU HallpaBJeHHH
J10 CyAly 06BMHYBaJIbHOTO aKTa 3 NiZjIMCaHO0 CTOPOHAMMU yTo/010,
€ HeoOXiAHiCTh: 1) OTpUMaHHSA BUCHOBKY €KCIepTa; 2) 3aBepLIeHHS
NpoBe/IeHHS {HIIUX CAiUuX J1if, HeoOXiAHUX [/ 36UMpaHHs i
dikcanii mokasiB, ki MOXKyTb OYTH BTpadeHi 3i ClJIMBOM 4acy, abo
SKi HEMOXKJIMBO OY/ie MPOBECTH IMi3Hille 6e3 iCTOTHOI HIKOAU AJIs iX
pe3y/abTaTy y pasi BiMOBY CyAy B 3aTBep/KeHHI yroAu. B ycix iHmmx
BHUIIa/IKax NPOKYPOP, YK/IABILIX YTOAy NP0 BU3HAHHA BUHYBATOCTI,
a60 OTpUMaBILIHU yroAy PO NPUMUPEHHS BiJl Il CTOPiH, 30600B’s13aHUI
HEeBiJIKJIaIHO CKJIAaCTH abo 3aTBepAHUTU OOBUHYBaJbHUN aKT Ta
HalpaBUTU KOr0 pa3oM 3 yroJl0k0 [0 CyLy.

[Ipy 11boMy 0GBUHYBaJIbHUM aKT, 1110 HANPABJSETbCS Pa3oM 3
YTOZ,010 [10 CyAly, Ma€ BiATIOBiAaTH BCIM BUMOI'aM /JI0 LIbOT'0 ZJOKYMEHT3,
nepegbadyeHuM cT. 291 KIIK YkpaiHu. 3MmicT yrogu B 4YacTHUHI
dopMynoBaHHA Ni0O3pU YU OOBUHYBAauyeHHS Ta MOro mpaBoBOI
kBastiQikariii 3i 3a3HaYEHHAM CTATTi (YACTUHU CTATTi) 3aKOHY YKpaiHU
PO KpUMIiHa/JIbHY BiZNIOBiZa/IbHICTh, iCTOTHUX JAJ1d BiAIIOBiZHOIO
KpUMiHAJbHOTO MPOBaJ)KeHHSI O0OCTAaBUH Ma€ BiAmoBigaTu
MOJIOXKEHHSIM 0OBHHYBaJIbHOrO akTa. [lepul HiXX HampaBUTH Iii
JIOKYMEHTH 10 CyAy IPOKYypOp MOBMHEH BUKOHATH BUMOTH CT. 290
KIIK Ykpainu 110/0 BiJKpUTTS MaTepiaJiiB iHLIil CTOPOHI.

Axmo yroau LOCATHYTO MiJi yac CyJOBOT0 NpPOBaJKeHHS],
3aCTOCOBYETHCS IHIIUKA NOPSAJLOK: CY[ HeBiKJaJHO 3yNUHSE
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MpOBeJleHHS POLeCyaJbHUX il Cy/Ji CBOEIO YXBaJIOI HEBIAKIaJHO
3yNUHAE NPOBeJEHHA MpolecyaJbHUX Jil, Haja€ 4yac AJd
YKJIQJIeHHs TEeKCTy YIoJAM Ta y3ro/KeHHd il yMOB i NepexofUThb
o po3raany yroau. Tox, B [bOMY BUNAJAKY CyJ MePeXOAUTH [0
po3misaAy yrogu 6esnocepeiHbo, 6e3 ydacTi npokypopa. OgHak i
B IbOMY BUIIA/IKy F'OJIOBHOI BUMOTOIO € 3yIIMHEHHS 3arajbHOro
MOPAAKY KpUMiHAJIbHOT'O NMPOBAa/KEHHS i HeBiAKJIaJHUU Nepexif
Jl0 0CO6JINBOTO, 1110 lepe/ibavya€e po3Is/, CyA0M yTOJH.

4. Po3miap yroau CyAoM. 3 MeTO0 CIIPOLIEeHHS, IPUCKOPEeHHH
I CKOpOYEeHHsI KpUMIHAJIbHOIO MPOBAaJ>KeHHsI Ha MiJcTaBi yroz,
3aKOHO/IaBeIlb epe6aJaE, o Po3TJIs/ I110/10 YToAU MPOBOAUTHCA
CyJIOM TiJ 4ac miZIroToBYOTO0 CY/IOBOrO 3acifgaHHsa (4. 2 cT. 474
KIIK Ykpainu). [lizroToBYe cyg0oBe 3acilaHHs B TAKOMY BUMAJIKY
MOEAHYE B COo6Gi pucH cTafid MiITOTOBYOr0 NMPOBA/KEHHS
(mogo cTpokiB Ta mpoueaypu) Ta CyJoBoro po3rasaay (1monmo
BUPILIEHHA KPUMiHaJIbHOTO NIPOBA/PKEHHA 110 CYTi Ta YXBaJIeHHA
BUPOKY).

3riziHo i3 3araJIbHUMH NIPAaBUJIaMHU MiATOTOBYOTO IPOBAPKEHHH,
nicisg oTpMMaHHS OGBHHYBaJbHOIO aKTa pa3oM 3 Yrojolo
roJIOBYIOYUH Cy/is1 He Mi3Hillle I'ATU AHIB Mic/s AaTH nepeJaHHsA
(HagxomKeHHS) 10 MOro MPOBa/KEHHS BiJJIOBIAHUX JOKYMEHTIB
Ma€ NOCTAaHOBUTHU yXBaJly PO PU3HAYEeHHS Mi/IF0TOBYOTO CY/I0BOTO
3aciflaHHsl, BUSHAYUTH ATy, 4ac Ta Miclie Moro npoBe/ieHHs, 3
000B’SI3KOBUM 3a3HAYEHHSM TOTO, 1[0 CaMe YKJIaJIeHHs] YTOJU €
MiICTaBOI0 JJOCTPOKOBOT0 3aKiHYEHHS JI0CY/IOBOT0 PO3C/i/[yBaHHS.
OpHO4YaCHO i3 TPUUHATTSAM I[bOT0 PillleHHS Cy/1 BIpaBi BUTPeOyBaTH
JOKYMEHTH, I0AaHI CTOPOHAMHU IIiJi 4ac JOCY0BOI'0 PO3CJijyBaHHS,
a TaKOoX iHIII MaTepiasu JOCYL0BOr0 po3c/ilyBaHHA. BukopucTtaHHa
CyJIOM LIbOT'0 NTOBHOBaXX€HHs 3yMOBJIOETHCA: 1) HeobXiAHICTIO
peasizanii mok/saseHUx Ha HbOTO 000B’A3KIB 110710 3’sICyBaHHA
JlOOPOBIJIBHOCTI YKJ1a/IeHHsI YOI Ta llepeBipKH il Ha BiAOBIHICTD
BuMoram KIIK Ykpainu Ta/abo KpUMiHa/JIbHOTO 3aKOHY; 2) THM,
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110 3aTBep/P)KeHHS YroJH 3/iCHIOETbCA BUPOKOM CYAY, TOOTO
3aBepLIAJIbHUM /JJI4 CYZ0BOI0 IPOBAa/KEHHA Y CyZl epIuol iIHCTaHLl
CY[lOBUM DpillleHHSIM, IKe BUMara€ HaJIeXKHOT 0 3'ICyBaHHA 06CTaBUH
CIIPaBH [JJI1 HOT0 yXBaJIeHHH.

3rigHoi34. 2 cT. 314 KIIK Ykpainy, nirorosye cyZjoBe 3acilaHHA
BiZ1OyBa€eThCs 3a y4acTIO NPOKYpPOpa, 0OBUHYBaue€HOI0, 3aXUCHUKA,
NOTepIijoro, 1oro npejcTaBHUKA Ta 3aKOHHOI'O NPeICTaBHUKA,
LUBIJIBHOTO MO3MBaya, UOro mpeAcCTaBHUKA Ta 3aKOHHOTO
npeJCcTaBHUKA, UBIJIBHOTO BiZjloBiZjladya Ta MOro npeACcTaBHUKA,
npeJCTaBHUKA IOPUAUYHOI 0COOH, 100 fKOI 3AiMCHIOETHCA
npoBa/pkeHHs. BogHouac 4. 2 cT. 474 KIIK Ykpainu nepeznb6avae
000B’I3KOBY y4acTh Y NiAITOTOBYOMY CYZl0BOMY 3acCi/laHHI, B IKOMY
pO3IIAAAETCA YTOA4, IULLE Ii CTOPIH, AKWUMU €: [IPU PO3IJIALI yTOAU
PO BU3HAHHS BUHYBATOCTI — MIPOKYpPOp Ta 0OBHHYBaYeHUU; NpU
po3rIA/i yroAy Npo NPUMUPEHHS — OTePHiIMK Ta 00BMHYBaYeHUH.
OkpiM ToOro, cyaoBa MpakTHKa BU3HAE O0OOB’SI3KOBOIO y4acCTh
MPOKypOpa TAKOX NNPU PO3IVIAAL YTOAU PO IPUMUPEHHH 3 OIVIAAY Ha
3aTBepP/AKEeHHs IPOKYPOPOM 06BUHYBa/IbHOTO aKTa Ta MOXJIUBICTh
OCKap»KeHHA HUM BUPOKY CyAy Neplioi iHCTaHLil Ha i CcTaBi yroau,
B TOMY YHMCJIi ¥ yroau npo npuMupeHnHs’. [lpu po3misiai yroau npo
BU3HAHHSA BUHYBATOCTI TaK0oXX 060B’sI3KOBOI0 Ma€ OYTH y4yacTb
3axucHUKaA (n. 9 4. 2 cT. 52 KIIK Ykpaiuu). Y pasi gxujo y cysoBe
3acilaHHs He MPUOYB XTOCH i3 BKa3aHUX Cy0'€KTIB, FOJIOBYIOUUI Ma€
BiZiKJIaCTH Cy[l0Be 3acifaHHs, IPU3HAYUTH JaTy HOBOTO 3aCijlaHHA
i B2KMTH 3ax0AiB 4151 3a6e3nedyeHHs NPUOYTTSA LUX 0Ci6 [0 CyAy.

[HIIKX yYaCHHUKIB CYyZ0BOr0 IPOBA/XKEeHHSA TAKOXK OBIJOMJIAIOTH
PO ZieHb, Yac i Micue NpoBejeHHA MiATOTOBYOr0 CYZ,0BOr0 3aCilaHHA
Ha MiACTaBi yroj, npoTte IX BiACYTHICTh He € MepeLIKOJ0I0 AJI

! Tpo mpaKTHUKY 3/ilICHEHHS CylaM{ KPUMiHA/JbHOTO MPOBa/XKEHHS Ha MiJ-
ctasi yroz : [locranosa Iliienymy Buijoro cnenianizoBaHoro cygy YkpaiHu 3
pOo3mis/ly UMBIJIbHUX i KpuMiHa/ibHUX cripaB Bijg 11.12.2015 Ne 13. URL : https://
zakon.rada.gov.ua/laws/show/v0013740-15
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posraany yrogu cyzoM. [IoBiCTKy Ipo BUKJIMK 10 CYAy HaZCUIAlOTh
nourtow, pakcoMm, Tesnerpadpom, TesePOHOrpaMoO YU iHIIKUMU
3aco6aMHu 3B’sI3KY He Mi3Hillle Hi>K 32 TPH JiHi J10 JaTH IPU3HAYEHHS
[iroTOBYOI0 CYZOBOTO 3aCilaHHA.

[lopAfoOK MiArOTOBYOr0 CyAOBOTO 3acCifjlaHHf, B SKOMY
BiZIOYBAEThCSA PO3IJisAJ YroAUu CyJ0M, BifinmoBifmae 3arajbHUM
npaBuJiaM CyA0BOr0 PO3TJAAYy 3 ypaXyBaHHSM 0COOJIMBOCTEH
KpUMIHaJBbHOIO NPOBaJKeHHd Ha migcrtasi yrox. Tak, micad
BUKOHAHHA MNiArOTOBYUX Jild TOJIOByHYMH OroJIOUIyE MPO
Ha/IXO/PKEHHS /10 Cy/ly 0OBHHYBaJIbHOTO aKTa Ta NMCbMOBOI yToA1
NMpo MPUMHUPEHHS Y BU3HAHHA BUHYBATOCTI (MOBigoMJIsI€ mpo ii
BU/, aTy YKJIaJleHHs | CTOPOHH).

CyzmoBe 3aciiaHHA PO3MI0YMHAETHCA 3 OT0JIOLIEHHSA IPOKYPOPOM
KOPOTKOro abo MOBHOT0 3MicTy 06BHHYBaJbHOrO akTa. [licaa
IbOTO TOJIOBYIOUMM, BCTAHOBUBIIM 0COOy OOBHHYBA4€HOTO,
po3’siCHI0OE HOMY CyTh OOBMHYBAuYeHHs i 3aIUTYE, UM 3p0O3yMije
oMy 0OBUHYBaYeHHs, Y4 BU3HAE BiH cebe BUHHUM. fKILo nmicia
po3’sicHeHHsI CyTi 06BUHYBaueHHsI 0OGBUHYBaueHUH 3amepevye
NPOTH 3aTBEP/KEHHS Yo 1, BOHA He MOXKe OYTH 3aTBep/ KeHa.

[licisgs npoBejeHHs 3a3HAa4yeHUX [JAid TOJOBYyHOYHUU
BiZimoBifHO /10 YacTuH 4, 5 cT. 474 KIIK Ykpainu mae 3’sacyBaTu
B 0GBMHYBa4Ye€HOI'0, YM MOBHICTIO BiH po3ywMie: 1) mpaBa, HagaHi
MOMy 3aKOHOM; 2) HAC/AiKKU yKJaJleHHS Ta 3aTBEepP/KeHHs yToJ;
3) xapakKTep KOXXHOTO 0OBUHYBadeHHS, 1[0[j0 SKOTO BiH BU3HAE
ce6e BUHYBaTHUM (3aCTOCOBYETHCS JIMLIE L10/10 YTO/ PO BU3HAHHSA
BUHYBATOCTI, TOAI fIK yroZa Npo NPUMHUPEHHS MOXe YKJIaJaTHUCA
1010 KPUMiHaJbHUX NPAaBONOPYLIEHb, Y BUMHEHHI AIKUX 0c006a
MO’Ke He BU3HAaBAaTH BUHY abo BUM3HABaTH ii JiMIlle YaCTKOBO);
4) By MOKapaHHS 1 iHILI 3aX0/4, IKi 6y1yTh 3aCTOCOBaHI /10 HbOTO
y pasi 3aTBepAKeHHs yroAu cyioM. HeraTuBHa BiANoBiAb Ha 6Yy/b-
siKe i3 mocTaBJ/IeHUX 3alMTaHb 3000B’sA3y€E Cy/ AaTHU BiAmoBigHi
po3’siICHEeHHSI.
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[Ipu po3riazi yroau npo NpUMHUpPeHHd CyJA HiJl 4ac CyZ0BOTO
3acilaHHs MOBUHEH 3’ICYBAaTU y MOTEPMiJOro, Yd LiJKOM BiH
po3yMie HacaiKU 3aTBep/AKeHHsI yroAu, nepeabdadveHi ct. 473
KIIK Ykpainu. CToCOBHO yroZj NIpo BU3HaHHSA BUHYBATOCTI TAKOTO
paBUJia He 3aKpillJIeHO, OCKIJIbKU 3a 3araJlbHUM [pPaBUJIOM
YKJaleHHd TaKol yrou He JONYyCKA€TbCHd y KPUMiIHAJIbHOMY
NpOBa/PKeHHI, B IKOMY 6epyTb yyacTb noTepniji. [IpoTe, ockinbku
3aKOH /[I0NyCKa€E MOXJIMBICTb YKJaJeHHA yroJ Npo BU3HAHHA
BUHYBATOCTI Yy KpUMiHa/IbHOMY NPOBa/P)KEHHI, B IKOMY 6epe y4yacTb
MOTepiJIni, 328 YMOBU HaJlaHHSA BCiMa NOTEPHIJIMMU MUCbMOBOI
3roJy NpOKypopy Ha YKJaJeHHd yroAu, B TAKUX BUIAJKaX Cy[,
MOBUHEH NIepeBIpUTH HAsABHICTb 30U NOTEPIIINX Ha YKIaJeHHA
TaKoi yroiu, a TakoX po3’ICHUTH IM HaACJAi[KU 3aTBep/KeHH:
yroau. fKuio micss BiAnoBigHUX po3’sCHEHb 06GBUHYBAaYeHUH YU
MOTEepNiJINY 3allepedyBaTUMyTh NPOTH 3aTBEPKEHHS YToAY, ii He
MOXKe 6YTH 3aTBEP/IKEHO.

Tak, y cnpaBi N2 431/385/18 go cyay HaziiioB o6BUHY-
BaJIbHUM aKT Ta yrojia Npo BU3HAHHS BUHYBATOCTI Yy KpPHUMi-
HaJbHOMY MNpoBaJeHHiI npo o6BHHYyBaueHHA OCOBA_2 y
BUMHEHHI KPUMIiHAJIbHOT'O IPaBONOPYLIEHHs, Nepef6adyeHoro 4. 1
cT. 213 KK Ykpainu. O6BunyBayeHut OCOBA_2 y nigroroBuomy
Cy[lOBOMY 3acCilaHHi micJisl oroJiolmeHHs yrogu Npo BH3HAHHA
BHMHYBATOCTi 3a3HAYMB, 1110 BiH AiCHO MiANKCcaB LI0 yroAy, NpoTe
BiH He IOrO/KY€EThCA 3 11 3aTBepAKeHHAM. [[pocuB BifiMOBUTHU y
3aTBePPKEHHI yTOA 1, OCKIJIBKHY KOJIY il iZJIIMCYBaB He IOBHOK MipOI0
pPO3yMIB CyTb 0OBHHYBaueHHs Ta HACJIiJJKU 3aTBeP/KEHHS yTOAH.
[Ipokypop y CyZ0BOMY 3acCilaHHI IOACHHUB, 1110 yroZa IPO BUSHAHHSA
BUHYBATOCTi M2k IPOKYPOPOM Ta 06BHHYBaYeHUM OyJia MiJjrcaHa
Jl0GPOBiJIbHO, 6€3 6Y/b-IKOT'0 IPUMYCY, 2 TOMY BOHA MOXe O6YyTH
3aTBep/pKeHa. 3ac/lyXaBILUH YMKY yYaCHUKIB CyZJ0BOIO IPOBA/KEHHH],
BUBYMBILIY 0O0BUHYBaJIbHUH aKT 3 yT0/I010 PO BUSHAHHSI BUHYBATOCTI,
CyJi LIMILIOB BUCHOBKY PO BiZIMOBY y 3aTBEP/>KEHHI Y011, OCKIJIbKH
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3anepevyeHHs1 o6BuHyBadveHoro OCOBM_2 nmpoTu 3aTBep/KeHHS
YTOAY BUKJIIOYAE MOXJIUBICTB 1i 3aTBepKeHHs .

398 IIpu po3riaai yroam cya Ma€ BCTAHOBUTHU BiANOBiAHICTH
yrogu HacCTyYIIHUM YMOBaM, 10 PO3IVIALAKTHCA y €LHOCTI U
B3aEMO3B’SI3KY:

1) yu BignoBigawTbh yMoBU yroau sumoram KIIK Ykpainu
Ta/a6o 3akoHy. [Ipy 1bOMy cyZ, IOBUHEH NepPeBipUTHU
yroay Ha BianoBigHicTb BuMoraMm KIIK Ykpainu (30kpema,
moAo 3MicTy Ta nopsaAky il ykjaazeHHs) i 3aKoHY
YKpaiHu Npo KpUMiHa/lbHY BiANOBiJa/bHICTb (30KpeMa,
00 MpPaBUJbHOCTI KBaJsidikamii KpuMiHaIBHOTO
NPaBOIOpPYLIEHHS, Y3roJKeHO0I Mipy IOKapaHH$, 3BiJIbHEHHS
Bifi loro BiZioyBaHHS 3 BUIPOOYBAHHSIM, HAsIBHICTh Mi/ICTaB
7151 BigMoBH B ii 3aTBepmkeHHi (4. 7 cT. 474 KIIK Ykpaiun),
3aCJIyXOBYE NIPOKypoOpa I0A0 HaBeAEHOro, JYMKY CTOPiH
111010 MOXK/IMBOCTI 3aTBEeP/KEHHA YI'OH, KA PO3IVIALAEThCA.
Axmo ymoBu yrogu cynepedatb BuMoraMm KIIK Ykpainu
Ta/abo KK Ykpainu, Hanpuk/aj, JonyllieHa HellpaBUJibHa
npaBoBa KBaJidikalisg KpUMiHa/JbHOI'O PAaBONOPYLIEHHH,
sKe € OIIbII TSXKKUM HiXK Te, 11010 SIKOTO NepeabadeHa
MO>JIUBICTb YKJIQJIEHHS YTOAM, CY/ 3TIIHO i3 1. 1 4. 7 cT. 474
KIIK Ykpainu BifMOBJISIE Y 3aTBep>KeHHI YroaH;

2) 4u BiAIMOBiZAI0Th YMOBU yroJiM iHTepecaM CyCHiJIbCTBaA.
OuiHIOIYY II}0 YMOBY, CYZ, BU3HAYA€ HACAILKN YKIaJeHHS
YroJU Ta IPOBOAUTH NTOPIBHAHHS IlepeBar i HeJo1iKiB Bij 11
yKJIa/leHHs. Tak, HanpuKJ/az, K10 CyZ, 3'CYE, 1110 YKIaJeHHs
yroM Ma€ Ha MeTi Jiulle yXUJIeHHs 06BHHYBA4YeHOrO Bif
KpUMiHaJIbHOI BifIOBiAa/JIbHOCTI 1 He Hece peaJibHUX
nepesar AJisl CycliJibCTBa (BiJlIKOAYBaHHS 3alo/isiHOI

! YxBasna CTapo6isibcbKoro paiioHHOTro cyay JlyraHcbkoi o6JacTi y crpa-
Bi Ne 431/385/18 Bizg 30.01.2018. URL : http://www.reyestr.court.gov.ua/
Review /71893677
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KO Y, AI0TIOMOra CJAil4uo0My, IPOKYPOpPY V PO3CailyBaHHI
3JI0YMHY), TO B 3aTBEP/PKEHHI yTrOAu MOXKe 6y TH BiIMOBJIEHO
Ha migcTtaBi 0. 2 4. 7 cT. 474 KIIK Ykpainy;

3) 4M He MOPYLIYIOTh YMOBM YTO/iY IIpaBa, CBO60/ M YU iHTepecu
CTOpiH a60 iHmuX oci6. [Ipy bOMY Cy/i BCTAHOBJIIOE, U4 He
MOPYLIYIOTh YMOBU YT'OJIU YUIX-HEOY/b ITPaB: SIK CTOPiH yroau
(06BHHYBaueHOr0 Ta NOTEPIIIJIOr0), TaK 1 iIHIIMX yYaCHUKIB
KPUMiHaJbHOTO MPOBA/PKEHHS (HAMpPUKJaJ, LIUBIJILHOTO
no3uBayda abo IMBiJILHOrO BiANOBiZiaya To1o) abo TpeTix
0Cib, fAKi He 6epyThb y4acTi y KpUMiHaJIbHOMY ITPOBA/IPKEHHI.
[IpyKJIaI0M TaKOTO MOPYIIEHHS MOXKe 6y TH YKJIaJIeHHS yTOAU
PO BU3HAHHSA BUHYBATOCTI Yy KPUMiHAJIbHOMY POBa/XKEHHI,
B IKOMY 6epe y4acTb NOTePIiJIni, KOJIM OCTAaHHIN He HAa/laB
3ro/iM Ha yKJaJleHHs yroau. BctaHoBUBIIM GaKT TaKoro
NOpyUIeHHH, Cy/, Ma€ Bi;MOBUTH y 3aTBEpP/>KEHHI yroAy Ha
niacrasi . 3 4. 7 ¢T. 474 KIIK Ykpainuy;

4)4u 6yJ0 yKJaZeHHs yroAu JoOpoOBijibHUM, abo 4H
NPUMUPUJIUCSA CTOPOHH. JIJis IbOTO CY/, IIJISIXOM BUBUYEHHS
BUTpeObYBaHUX JOKYMEHTIB, IpOBeJleHHS ONMUTYBaHHs
CTOpiH, IHIIUX y4YaCHUKIB CyZOBOro IMpOBaJXKeHHH
3000B’sI3aHUM NepeKOHATHUCH, 10 YKJaJeHHS yroJu
He € HAaCJiIKOM 3aCTOCyBaHHS HACUJBbCTBA, MPUMYCY,
norpo3 abo HaCJAiAKOM OGIITHOK YM Ail Oy/ib-SIKHUX IHIITUX
06CTaBUH, HiX Ti, Mo nepeabadyeHi yrogoto. Ko cyn
MaTUMe OOI'PYHTOBAHI Mi/[cCTaBX BBaXKaTH, 110 YKJIaA€HHS
yroJiu He 6yJ10 06POBiIIBHUM, a60 K CTOPOHU B JiMCHOCTI
He NMPUMUPUJINCS, BiH BiAMOBiAHO A0 1. 4 4. 7 cT. 474 KIIK
Ykpainu 3060B’s13aHUH BiAMOBUTH B 3aTBEP/KEHHI yTro/iy;

5)4yu icHyYe MOXJIMBiCTh BUKOHAaHHS OOGBHHYBAayeHUM
B3STHUX Ha cebe 3a yrojJow 3060B’dA3aHb. [l 1IbOTO Cy/[
Ma€ 3’siCyBaTU B 06OBUHYBAuYE€HOT0, UM 3MOXKe BiH peasibHO
BUKOHATHU B35ITi Ha cebe BiANMOBiAHO /10 yroiu 30608’ 13aHHS,
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30KpeMa BiJjIIKolyBaTH 3aBJjJaHy HUM BHACJIIJOK BUMHEHHS
KPHUMIiHaQ/JIbHOTO NPAaBONOPYIIEHHA WKOAY 3 OIVIAAY Ha I
pO3Mip Ta CTPOK BiAIIKOAYBaHHS, BU3HA4YEHi B yroZi npo
NPUMHUPEHHS, Y4 BUMHUTH Jil, IepestiK AKHUX ¥ Hil 3a3Ha4Y€eHO,
a60 X BUKOHATH 00OB’S3KH IL[0/0 CHiBIpali y BUKPUTTI
KPUMIHAJIbHOTO NPAaBONOPYLIEHHA, BUMHEHOT0O IHIIOK
0c006010, BUKJIaJleH] B yroji Npo BU3HAHHS BUHYBATOCTI.
AK10 X CyJ, BCTaHOBUTD, 110 0OBUHYyBayeHUH He B 3MO03i
BHUKOHATH B3ATi Ha cebe 3000B’93aHHS, BiH BiIMOBiIHO 0 1.
54. 7 cT. 474 KIIK Ykpainu Ma€ BiJMOBUTH B 3aTBeP/>KEHHI
yroay;

6) uu HasiBHI GaKTUYHI Mi/[CTaBU /IJisl BUBHAHHS BUHYBATOCTI.
BcTaHOB/I€eHHA Li€e]l yMOBU BHMAara€TbCAd JIMLIE IJIS1 YTOZ
Npo BHU3HAHHA BUHYBATOCTI i mepesbayae mepeBipKy
cynoM $akTy BU3HAHHSI O6BMHYBayeHUM CBO€EI BUHH, a
TaKoX 3’sCyBaHHS paKTUYHUX 0O6CTAaBUH KPUMiHAJIBbHOIO
6e33acTeperKHUM BU3HAHHSIM BUHYBATOCTI NiZj03ptoBaHUM /
06BHHYBayeHUM pO3yMi€ 6e3yMOBHe (IIOBHE) BU3HAHHS
HUM CBO€l BUHYBATOCTI y BYMHEHHI iIHKPUMIHOBAHOIO
OpraHoM JO0CYLOBOT0O pPO3CJiJJlyBaHHS KPHUMIiHAJbHOTO
npaBormnopyueHHs . [[py BcTaHOBJIEHHI GaKTHUYHUX 06CTaBUH
CYZ i/l Yac ONUMTYBaHHS 0OBUHYBAY€HOT0, 3aC/IyXOBYBaHHA
NpOKypopa 4Yd BHBYEeHHA MaTepiaJiB KpUMIiHAJbHOTO
IpPOBa/)KeHHSI MOXKe BUSABUTHU PaKT caMOOOMOBHU 3 OOKY
06BHMHYBaYeHOTr0, HasfiBHICTb Y HbOI'0O HECIPOCTOBHOTO
anibi yM iHImMKMX 06CTABUH, 1[0 CIIPOCTOBYIOTh BUHY 0COOU
y BUMHEHHI KpUMIiHaJIbHOr0 IpaBONOpPylIeHHA. B Takomy

! Tpo mpaKTHUKY 3/iiiCHEHHSI CylaMH KPUMiHAJbHOTO MPOBA/PKEHHS Ha MiJ-
ctaBi yrog : [locranosa Ilnienymy Buijoro cnenianizoBaHoro cyay YkpaiHu 3
pO3mIsAly UMBIJIbHUX | KpuMiHa/IbHUX cripaB Bijg 11.12.2015 Ne 13. URL : https://
zakon.rada.gov.ua/laws/show/v0013740-15
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BUINAJAKY CYJ, Ma€ BiIMOBHUTHU B 3aTBepJKEHHI yroAu Ha
nigcraBi . 6 4. 7 ct. 474 KIIK Ykpainu.

5.IIpuiiHATTS CyAOM pillleHHs HA miJcTaBi yroau. BukoHasiu

3a3HavyeHi Bulle Aii, cyx HeBiJKJaJHO BUXOAUTH L0 Hapagyol
KiMHAaTHU [AJi yXBaJeHHA Cy[40BOr0 pilleHHA. 3a HacJaiAKaMHU
po3rJIsi/ly yroZiy B Cy/lOBOMY 3acCiZlaHHi CyJ, Ma€ MPUUHATH OfiHe i3
TAaKUX pillleHb:

a) 3ameepdumu y20dy npo 8U3HAHHA 8UHY8aAMOCMi 4u npo
npumupeHHs1. B 1boMy BUNIAJIKy CY/, yXBaJIlOE BUPOK, IKUM
3aTBepAKY€E YyroAy, i Npu3Havya€e y3roAXeHy CTOPOHaMHU
Mipy nokapaHHf. BUpPOK, IKUM 3aTBepKeHO yrofy, Ma€
BifmoBijaTHW 3araJibHUM BUMOTaM [0 OOBHHYBaJbHUX
BUpOKiB, Bu3HaueHux cT. 374 KIIK, i3 ypaxyBaHHAM
ocobsmBocTel, nepeabadenux ct. 475 KIIK Ykpainm.
3okpeMa, WOro MOTUBYBaJbHAa 4YaCTHUHA MAa€ MICTUTH:
dbopMystoBaHHS 06BUHYBAaY€HHS Ta CTATTi (YaCTUHU CTATTi)
3akoHy YKpaiHU PO KpUMiHa/JbHY BiIMOBiJa/bHICTh, AKa
nepej6avyae KpUMiHa/JbHe PAaBONOPYIIEHHS, Y BUMHEHHI
SIKOT0 06BHHYBaudyBaJiacsi 0co6a; BilOMOCTi PO yKJaJeHY
yroay, il peKBi3uTH, 3MiCT Ta BU3HaUYeHa Mipa NOKapaHHS;
MOTHBH, 3 AKHUX CyJ BUXOJUB IpPU BUpPilleHHI NUTAHHA
npo BignosigHicTe yroau BuMmoraMm KIIK ta KK Ykpainu
11 yxBaJIeHHI BUPOKY, Ta NOJIOXKEHHSI 3aKOHY, AKHUMHU BiH
KepyBaBcsl. Lle 03Hauag, 1110 cy/ Ma€ BKa3yBaTH Ha 06CTAaBUHH,
SIKi IepeKOHaJIU KOT0 B TOMY, 1110 00BUHYBay€HHH YCBILOMJIIOE
CBOI IIpaBa, HACJAIAKN YKJIaZeHHS | 3aTBep/P)KeHHs yroAy,
xXapakTep 0OBUHYBa4deHHs, BUJ, NTOKapaHHs, ke Oyae /0
HbOT'0 3aCTOCOBAHO, a TAKOX Yy TOMY, 110 YKJIaZleHHA yroAU
6yJsio JOOGPOBIILHUM. Y Pe30JIIOTUBHIA 4acTUHI BUPOKY
Ha MifcTaBi yrogyd MOBMHHO MICTUTHUCH pilleHHA PO
3aTBepKEeHHA yro/y i3 3a3Ha4eHHAM Il peKBi3UTIB, pillleHHA
PO BUHYBATICTh 0CO6M i3 3a3HaUYeHHSAM CTATTi (YJaCTUHU
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CTaTTi) 3aKOHY YKpaiHU NP0 KPUMiHA/NbHY BiATIOBiJaIbHICTB,
pillleHHs [P0 NPU3HA4YeHHA Y3TOo/P)KeHOI CTOpPOHAMU MipH
IIOKapaHHA 3a KOX)KHUM 3 06BMHYBayeHb Ta OCTAaTOYHA Mipa
IOKapaHHA, a TAKOX IHIII BiJlOMOCTI], 1110 MalOTh MiCTUTUCH
B KOXKHOMY OOBHMHYBaJIbHOMY BUPOKY CYAY;

0) eiomMosumu y 3ameepaoirceHHI y2odu B pa3i BCTAHOBJEHHS

nificraB, nepefbayenux 4. 7 ct. 474 KIIK Ykpainu. B ubomy
BUIIAJIKY MOAaJIblI Ail cyAy 3a/iexaTh Bif] TOro, Ha IKiM cTaii
KpHUMiHaJIbHOTO NMPOBA/KEHHS OYJIo yKJIazeHo yroay. Tak,
SIKII[0 YTOAU IOCSATHYTO MiJ Yac J0Cy/J0BOT0 PO3C/IilyBaHHS,
Cy/l Ma€ MOBEPHYTU KpHUMiHaJIbHE NPOBA/KEHHS IPOKYPOPY
JJi1 MOTO MPOJIOBXKEHHS B 3araJilbHOMYy NOpPsAAKY. AKIo
yroay 6y/10 yKJaZeHo B CyJJOBOMY PO3TJs/i, Cy/ TOBUHEH
NPOAOBXUTHU Cy[IOBUN PO3IJIAJ Y 3ara/IbHOMY NOPAAKY. K10
yrojly 6ysio ykjaaJieHo mif 4yac ni/iro0TOBYOT0 MPOBa/[PKEHHS,
CyZlL Ma€ NPU3HAYUTHU CYLOBUN PO3IJIAL AJA NPOBeJeHHA
CYZ,0BOT'0 POBA/P)KEHHA B 3araJibHOMY NOPAAKY. AHAJIOTYHO
CyJl Ma€ JIiITU B TOMY BUIIa/IKy, IKIIIO YTOy 6Y/10 YKJ1a/leHO
i 4ac AOCYZlOBOTO PO3CJilyBaHHs, IKe IPOKYpPOP BBAXKAE
3aKiHYeHUM, 110 NiATBEPKYETHCS NOAAHHSAM IPOKYPOPOM
BiZIIOBIJHOTO KJIONOTAaHHA. B ocTaHHiX BUNajkax Cy[
Ma€ 3a6e3MeYUTH BiIKPUTTS CTOPOHAMHU KPUMiHAJIbHOTO
NpoBa/KeHHS OJlHe OJHIiN J0JaTKOBUX MaTepiaJis,
OTPUMAHHUX J10 60 i/l Yac Cy/I0BOTO PO3TJISTY.

YxBasia npo BiZAMOBY y 3aTBepJ KeHHI YroAu OCKapKeHHIO
He mifssarae. Takox He JONYCKAaETbCA NOBTOPHe 3BEepHEHHSA 3
yro/lo B OAHOMY KpUMiHaJbHOMY NpoBa/iKeHHi (4. 8 cT. 474 KIIK
Ykpainu). lle o3Hayvag, 10 BiMOBa cyAy B 3aTBEP/PKEeHHI yroau
YHEMOXXJ/IUBJIKOE IT0JaJiblle 3aCTOCYBAaHHA BiNOBiJHOI yroau B
LIbOMY KPUMIiHaJIbHOMY IIPOBa/i>KE€HHI.

6. Ockap:xeHHA BUPOKY Ha migcrasi yroau. KIIK Ykpainu
06MeXy€e PaBO CTOPIH Ha OCKap>KeHHs BUPOKY Ha MiCTaBi yroau,
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110 06YMOBJIIOETHCS HEOOXIJHICTIO rapaHTyBaHHA J0/epKaHHSA
CTOPOHAMM YMOB YrOJH, a TAKOX IlepeBar 3aCTOCyBaHHA LbOro
IHCTUTYTY B KDUMiHaJbHOMY IPOBa/I>KEHHI, TPO AKI WILJIOCS BUILE.
3BaXKal4M Ha le, eTal OCKap>KeHHs BUPOKY Ha MifcTaBi yroau
MOKHa BBQXKaTH He TUIbKU QaKy/JIbTaTUBHUM, & U TaKUM, L0 Ma€
BUKJIDUHUH XapaKTep, OCKIJIbKHU BiH Ma€ Miclie Jinilie 3a HassBHOCTI
06MeXXeHOoro KoJia MiJicTaB, BU3HAYeHUX 3aKOHOM.

Tak, 3rigHo i3 4. 3 cT. 394 KIIK YkpaiHy, BUpOK CyAy nepiuoi 412
iHcTaHLil Ha mificTaBiy200u npo npumupeHHs MoXxke 6y TH OCKapKeHU I
B aneJsisiLiiHOMY NOPAJKY:

1)

2)

3)

0OBMHYBa4Y€HHM, HOr0 3aXMCHUKOM, 3aKOHHUM Npe/ICTABHUKOM
BUKJIIOYHO 3 NiJCTaB: NpU3HAYeHHs CyJOM INOKapaHHS,
CyBOpIIIOro Hi y3roJpkeHe CTOPOHAMHU yroJH; YXBaJIeHHS
BUpPOKy 6e3 HOro 3roju Ha NpU3HAYeHHS MOKapaHHS;
HEBUKOHAHHS Cy/JOM BUMOT, BCTAHOBJIEHUX YaCTUHaMu 5-7
cT. 474 KIIK Ykpainy, (Hepo3'sicHeHHs] 06BHHYyBaye€HOMY HOoro
MpaB, HACTIAKIB YK/IaJleHHS YTOAU TOILO);

noTepnijiuM, Moro npejcTaBHUKOM, 3aKOHHUM INpej-
CTaBHUKOM, BUKJIIOUHO 3 MiJCTaB: NPU3HAYe€HHs CY[0M
NOoKapaHHs, MeHIL CyBOPOTo0, Hi>K y3ro/i)keHe CTOPOHaMHU
YyTOAH; yXBaJIeHHS] BUPOKY 6€3 0T0 3roiu Ha NpU3HaY€eHHs
IOKapaHHs; HepPo3'siCHeHHs1 KOMy Hac/iJKiB yKJaJeHHs
yrojy; HeBUKOHAaHHA CyJOM BHUMOI, BCTAaHOBJIEHUX
yactTuHaMmu 6 4u 7 cT. 474 KIIK Ykpainu (BcTaHOBJIEeHHS
CyZI0M JI06POBIJIbHOCTI YKJIaJeHHS YToAu Ta BifICYTHOCTI
06CTaBUH, 1110 NepPeLIKO/pKaIOTh ii 3aTBepPKeHHIO TOLIO);
IPOKYpPOPOM BHUKJIIOYHO 3 NiJCTAaB 3aTBEPIKEHHH CY[0M
yroiyu y KpMMiHaJIbHOMY IIPOBAJ)KeHHI, B AKOMY yroja He
MOXKe 6y TH yKJIaZeHa.

Bupok cyay nepiuoi iHcTaHLil Ha MificTaBi yrofyu npo 8U3HAHHA
guHysamocmi 3rifHO 3 4. 4 cT. 394 KIIK Ykpainu Moxe 6yTu
OCKap>XeHUU:
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1) 06BHHYBayeHUM, HOr0 3aXMCHUKOM, 3aKOHHUM IpeJiCTaB-
HHMKOM BUKJIIOYHO 3 iZICTaB: NIPU3HAYeHHS Cy/lOM [I0KapaHH¢,
CYBOPILIOTO, Hi? y3ro/»KeHe CTOPOHAaMU YIroJiU; YXBaJIeHHS
BUPOKY 6e3 HOro 3rojyd Ha NpU3HAYeHHs [OKapaHHH;
HEBHUKOHAHHS Cy/JOM BUMOT, BCTAaHOBJICHUX YaCTUHAMU 4, 6, 7
cT. 474 KIIK Ykpainu (Hepo3'sicHeHHsl 06BHHYyBaueHOMY HOT0
npaB, HaC/liZKiB YK/1a/leHHS Yyrou, HeBCTAHOBJIEHHS CYA0M
JL0GPOBIJIbHOCTI YKJIaleHHS yroJiy Ta BiICyTHOCTI 06CTaBUH,
1110 MePEeLIKO/pKAI0Th 1i 3aTBep/KEHHIO TOLLO);

2) IPOKYpOpPOM BUKJIIOYHO 3 MiJCTaB: MNPHU3HAYEHHS CYAO0M
NOKapaHHS, MeHI CyBOPOTro, HiK y3roJi)keHe CTOPOHaMHU
yroJiy; 3aTBepJ KEHHS CyZOM YTOZ1 y IPOBAP)KEeHHI, B AKOMY
yrojia He MoXke Oy TH yKJaJieHa.

3a HacJIiAKaMU aneJaLiiHOro po3misZy 3a CKaprow Ha BUPOK

Ha mifcTaBi yroau, BianoBigHo A0 4. 2 cT. 407 KIIK Ykpainu cyn
anesisLinHOI IHCTAHILil Ma€ NpaBO NPUUHATH SIK 3A2A/1bHI AJisI
aneJsisiliiHOTO NeperisiAy pilleHHs, a caMe: 1) 3aJUIIMTH BUPOK
6e3 3MiH; 2) 3MiHUTH BUPOK; 3) cKacyBaTU BUPOK MOBHICTIO YU
YaCTKOBO Ta YXBaJIUTH HOBUI BUPOK; 4) cKacyBaTH BUPOK i 3aKpUTHU
KpHUMiHa/IbHe MPOBa/)KeHHS; TaK i cneyia/bHi, nepejbadyeHi auiie
110/10 KPUMiHaJIbHOTO NMPOBaJ)KeHHA Ha MNiACTaBi yroj, siK-oT
CKacyBaTH BUPOK i HallpaBUTH KPpUMiHa/IbHe MPOBaPKeHHSA: 1) 10
CyZly epLuoi iHCTaHLiI /15 IpOBeleHHS CY40BOro IPOBA/XKEHHA Y
3araJibHoMy NOps/KYy, AKILO0 yroja 6yJia yKJaJieHa Iij 4ac CyZ,0BOTro
NpoBaJKeHHH; 2) [0 OpraHy JAOCY[0BOTr0 pO3C/ailyBaHHSA AJif
3[iMCHEHHS [OCYLOBOr'0 pO3CJAilyBaHHA B 3araJlbHOMY NOPAJKY,
SKILO yroza 6ysa yk/aaZeHa IiJ 4ac A0Cy0BOr0 po3cJilyBaHHS.
7. BukoHaHHA yroj. BUKoHaHHA YMOB YyroJiu Npo BU3HAHHA
BUHYBATOCTI € 3aK/JIIOYHUM €TallOM KPUMIHAJIbHOTI'O IPOBAPKEHHA
Ha mifgcTaBi yroJ, skui Mae AJd ii cTopiH HaWBaJuBille
3HaueHHs, OCKIJIbKU [103BOJISIE OTPUMATH Ti llepeBary, Ha siKi BOHU
pO3paxoByBaJIM NpH yYKJIaZeHHi yrogu. Pasom 3 Tum, KIIK Ykpainu
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HaJIeX)KHO He perJlaMeHTY€E NPaBOBiJHOCMHY Ha eTalli BUKOHAHHA
yrojy, nepeibdayaroyuu JMIle HAacJaiJKh HeBUKOHAHHS YTOZ,

Tak, BianoBigHO f10 cT. 476 KIIK Ykpainy, y pa3si HeBUKOHaHHA
yTOZi¥ PO NPUMHUPEHHS a60 NP0 BU3HAHHA BUHYBATOCTI NOTEPNIIMKA
4YY IPOKYPOP BiZiNIOBiZHO MAKOThb [IPABO 3BEPHYTUCH 10 CYAY, AKUHU
3aTBEpPAUB TaKy YroAy, 3 KJOMOTaHHAM IIPO CKaCyBaHHA BUPOKY
MPOTATOM BCTaHOBJIEHUX 3aKOHOM CTPOKIB ZJaBHOCTI IPUTATHEHHA
J10 KpUMiHaJIbHOI BiAMOBIIaJIbHOCTI 32 BUMHEHHS BiJMOBIHOTO
KpUMIHa/IbHOI'0 IPAaBONOPYILIEeHHSA. 3BepHEeHH 3 KJIONIOTAaHHAM IIPO
CKaCyBaHHS BUPOKY Ha MiZCcTaBl yroau AOLIJIBHO BiZIPI3HATHU BiJ,
OCKap>KeHHS TAaKOTI'0 BUPOKY, OCKIJIbKY BOHY MAalOTh Pi3Hi NiCTaBU
i mopsAA0K peasnisallii, xoua i MOXKYTb CNIiBNaiaTH Y HACAIAKY 111010
CKaCyBaHH$ BiZJIIOBIJHOI'0 BUPOKY Ta NPOZLOBXXeHHS KPUMiHAJIbHOTO
NPOBa/PKEHHA B 3araJIbHOMY NOPSAJKY.

[IpaBo Ha Take 3BepHeHHs rapaHTyE CTOPOHAM yroJH, AKi
MOTOAUJINCS Ha MOM SIKIIIeHHs] KpUMiHa/JIbHOI BifMoBilaIbHOCTI
06BUHYBaY€HOTr0 B 0OMiH Ha MeBHI /1ii 3 Horo 60Ky (BiJLLIKO/yBaHHS
3an0/igHOI IIKOAU, CHIBNpPAL0 Y BUKPUTTI KPUMIHAJIBHOTO
NpaBONOPYIIEHHS], BUNHEHOTO iHIIOKW 0C06010), MOXJIUBICTH
BIJIMHYTU Ha NOBeJiHKY 3aCy[PKEHOro B pasi NopyLleHHd HUM
B3SITUX Ha cebe 3060B’s13aHb.

[Ipy bOMy 3aKOHOAABeLb PO3PI3HSAE JIBI Ni/[CTAaBU CKAaCyBaHHA
BHUPOKY Ha MiZcTaBl yroau:

1) HesukoHaHHA y2odu (4. 1 cT. 474 KIIK Ykpainu), sike mae

Miclle, KoJTM 0003, 3acy/keHa Ha ii mificTaBi, He yXUJISEThCS
Big il BUKOHaHHS, a He Ma€ (YU BTpaAvya€e) peajbHy
(bakTHUHY, 06’'€KTUBHY) MOXKJMUBICTh BUKOHATH B3STi Ha
cebe 3060B’s13aHHS. 3rifjHO i3 Cy/]0BOI0 NPAKTUKOIO, V LIUX
BUIIaJKaxX NiJl 4ac YKJaZaHHA YroAu ocoba, 3acyAxeHa
Ha ii migcraBi, a6o NOMUJIKOBO BBa)kaJjia, [0 MAa€ peasbHy
MOXJIUBICTh BUKOHATHU NMOKJIaAeH]l Ha Hel yroZot 1 B34Ti
Ha cebe 3060B’s13aHHS (HaNpUKJIaJ, IOMUJIKOBO BBa)kaJa,
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o il poauyi MaTepiasbHO AOMOMOXKYTh 1M BiAIIKOAYBATH
CIPUYMHEHI 30U TKH), 260 BiKe Mic/A yKIaJeHHS TaKol yrogu
BTpaTU/Ia MOXJIUBICTH 11 BUKOHATHU (HAaIPUKJIA/[], YHACTIOK
cTUXifHOro Jiuxa 6yJM 3HULIEeHI HasiBHI B Hel KOIUTH, 3a
PaxyHOK sIKMX BOHa MaJla HaMip YCYHYTHU CIpPUYUHEHY
mkony)’;

2) ymucHe HegukoHaHHAM yz2odu (4. 5 cT. 476 KIIK Ykpaiuu),

siKe HasiBHe, KOJIM 0c06a, 3acy/pKeHa Ha ii mijcTaBi, Xo4a
i Mae peasbHY MOXJIMBICTb BUKOHATH i yMOBU (B34Ti
Ha ceGe 3000B’sI3aHHsA), aje IiJIKOM CBifjoMo (6arkarouu
I[bOTO, TOOTO /i104YU 3 MPSIMHUM YMHUCJIOM) 3/AiHCHIOE TIEeBHI
3yCUJLJId, COPSAAMOBAHI Ha yXUJIeHHS BiJ, BUKOHAHHA IIUX
3000B’I3aHb (HaNpUKJIaJ, IPUXOBYE KOUITH, Ki TOBUHHA
OyJ1a mepepaxyBaTH Ha KOPUCTb [TOTEPILIOro TOL0)% YMUCHe
HEBUKOHAHHA YIOAW € NiZCTABOI [/ NPUTATHEHHS
0cob6H 10 KpuMiHa/IbHOI BifnoBigasibHOCTi 3a cT. 389-1 KK
Ykpainu.

KnonoTtaHHsA npo ckacyBaHHA BUPOKY, AKUM 3aTBep/pKeHa
yroAa, po3mifAfaThb Y Cy40BOMY 3acCiJaHHI B TAKOMY K IMOPALKY,
110 i caMa yro/ia — 3a y4acT CTOPiH YIoy 3 IOBiIOMJIEHHSM IHIIKX
Y4aCHUKIB CYyZ,0BOT0 NIPOBaJpKeHHA. BiICyTHICTb IHIINMX yYaCHUKIB
CYZ,0BOI0 MPOBa/>KeHH He € IepellKO/,010 JJIsl CYL0BOI0 PO3IJIAAY.

[lif yac cy,0BOro posr/sily Takoro KJ0MOTaHHS Ha 0co0y, Aka
Horo noJiasa, NOK/J1aZaeTbCsl 060B’A30K J0OBECTH, 110 3aCy/PKEHUHN
He BUKOHAB yMOBHU yrojau. Ha nmpakTuni 3pobuTH Lie JOCUTH
CKJ1aAHO. Tak, HaNpUKJIaJZ, y IPOKYypPOpiB Ta MOTepIiIuX BiACYTHI
Ji€BiI MexXaHiI3MU KOHTPOJIXO 32 BUKOHAHHAM 3aCy/P)KEHUMU CBOIX

! IIpo npaKTUKy 3/l CHeHHA CylaMU KPUMIiHa/IbHOTO IPOBA/IXKEHHsI Ha MiA-
craBi yroz : [loctanosa Ilnienymy Buioro crnenjiasisoBaHoro cyay YKpaiHu 3
pO3mIsALy UMBINIbHUX | KpUMiHaMbHUX cripaB Big 11.12.2015 Ne 13. URL: https://
zakon.rada.gov.ua/laws/show/v0013740-15

2 Tam camo.
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3000B’s13aHb 3a yrozaot. 0co61MBi MpobieMu BUHUKAIOTh B pasi
HEKOHKpeTHOCTi ¢popMyJtoBaHHA 3000B’I3aHb B TEKCTi YroAy,
BIZICYTHOCTI 4iTKMX CTPOKIB iX peasisanii, nepesiky AiH, Ki Mae
BYMHUTH 06BMHYBayeHUH To10. TOMy K NPaBUJIO KJIOMOTAaHHA IPO
CKaCyBaHHS yTO/1 3as1BJISIIOThCS | MOXKYTh 6y TH YCHIIIHO 33/j0BOJIEH]
B pa3si BiACyTHOCTI cBo€4yacHOro abo MOBHOrO BiJIIKO/yBaHHSA
3aCy/IP>KeHUM 3aM0/lisTHOI KpMMiHa/IbHUM IPaBOIOPYLIEHHSIM LIKOAU.
[Ipu boMy Ha NpaKTHUL 3asBJEHHS IPOKYPOPOM YU NOTEPHIJIUM
KJONOTaHHA NpPO CKacyBaHHsS YroJAu MOXe CTUMYJHOBATH
3aCy/PKeHOTO Ji0 ii onepaTUBHOTO BUKOHAHHS.

Tak, y cnpaBi Ne 676/4927/16-k BupokoMm Kam’siHelb-
[lopinbcrkoro MicbkpalloHHOTO cyay Bif 26 sunusa 2017 poky
3aTBEP/KEHO YyroJly Npo NpuMUpeHHd Bif 24 aunHa 2017 poky
Mik motepnisium OCOBA_1 ta o6BuHyBauenuM OCOBA_2, akui
00BHHYBa4yBaBCs y BUMHEHHI 3JI0YMHIB, NepejbayeHux 4. 1, 4. 2
cT. 185, 4. 2 cT. 190, 4. 2 cT. 15 4.2 cT. 185 KK VYkpainu. 3rigHo
3 1. 4 yroju, 3acy/i>xeHui 3060B’s13aBCs Bi/[IUKOJYBATH 3aB/JlaHy
mkoay notepniyii OCOBA_1, 30kpeMa BiH NOro/jMBCs LIOMiCS4YHO /10
YeTBEepPTOro YMcJia MiJi pO3NUCKY TIOBEPTATU He MeHIlIe OHi€el TUCAY]
IpUBEHb rOTIBKOIO B PaxXyHOK BiZjIIKOAyBaHHS 30U TKIB Z10 TOBHOTO
BiIIKOYBaHHA MaTepiasbHOI LIKOAHU, IKa CTAHOM Ha 26 JIMIHSA
2017 poky craHoBusa 23 595 rpuBeHb. [IpoTe 06BUHYBaueHUH
OCOBA_2 He BUKOHYBaB BUMOTHU yroJiu 1100 BiJIIKOAYBaHHS
30MTKIB MOTEpPIiJii, a TOMY BiZimoBigHO /10 4. 1 cT. 476 KIIK Ykpainuy,
OCOBA_1 3BepHy/1acs [0 CyAy i3 KJIOMOTAaHHAM NP0 CKacyBaHHS
BUPOKY, 1KAM 3aTBepAxeHa yroga. Ilig yac posmiaay K10noTaHHA
notepmniyioi, OCOBA_1 B cynoBoMy 3aciflaHHI npocu/a BifMOBUTH
B 3a/l0BOJIEHHI KJIONIOTAHHA PO CKaCyBaHHA BUPOKY Ha MiZCcTaBi
YTOJH, OCKIJIbKY 3aCyZPKeHHUU Ha 4ac pO3IJIsay KJIONOTAHHS II0OBHOIO
Mipoto BiZjlUKOAYBaB 3aBJaHi 36UTKU. PaKT MOBEPHEHHS KOIITIB
noTepnijia NiTBepAu/a po3MUCKOI0, Ky BJAaCHOPYYHO BUKOHA/Ia
i Hagasa cyny. Y 3B’A3Ky i3 LIMM CyJ, CBOEI YXBaJIOlO BiiMOBUB y
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3a/l0BOJIEHHI KJIOIIOTAHHA PO CKAaCyBaHHA BUPOKY Ha MiAcTaBi
yrogu’.

Axio ocoba, sika 3BepHyJsacsd 3 Bi/IIOBiAHUM KJIOMOTAHHSAM,
JloBeJie, 10 3aCyJpKeHUH He BUKOHAB YMOBHU YIOJH, CYJ, CBOEIO
YXBaJIOI0 CKaCOBY€E BUPOK, AKUM 3aTBep/keHa yroga. Hacaigok
LIbOT'0 € AHAJIOTIYHUM BiZIMOBIi y 3aTBEp>KEHHI YO U Ta 3aJ1eKUTh
BiA cTajii KpUMiHa/JbHOTO MPOBA/PKEHHS, HA AKIH yKJaJleHo
CKacoBaHy yrojy, a came: NpU3Ha4YeHHA CYLOBOrO PO3IJALY B
3araJibHOMY MOPSAAKY a60 HanpaBJieHHS MaTepiaiB NPOBaPKeHHSA
JJIsl 3aBepLIeHHA AOCYLOBOTO PO3CJAiJJyBaHHSA B 3araJlbHOMY
NopsAAKY, AKIO yroza 6yJa i”iniioBaHa Ha cTaaii A0CY0BOTO
poscaingyBaHH4. [Ipy oMy yxBaJia IpO CKaCyBaHHS BUPOKY, AKUM
Oy/1a 3aTBep/PKeHa yroza, abo Mpo Bi/IMOBY Y CKacyBaHHi BUPOKY
MOXKe OYTH OCKapKeHa B aneJsisiiHOMY MOPAAKY.

s supiweHHs Kellcy Heo6XiOHO Kepysamucsl He0bXiOHiCmIo po3-
MeNCY8aHHS cumyayili ocKapiceHHs1 UPOKY Ha nidcmagi y2odu ma
ckacysaHHs yeodu y pasi ii HesukoHaHHS. Tak, ockapiceHHs y2o0u
npo 8U3HAHHS BUHY8AMOCMI NPOKYPOPOM OONYCKAEMbCS UKI0Y-
HO 3 nidcmas: npusHayeHHs1 cydoM NOKAPAHHS, MeHUW Cy80poeo,
HIdC y32003ceHe cmopoHamu y2odu; 3ameepoxtceHHs cydom yeodu
Y nposadiceHHi, 8 AKOMY y200a He Moxce 6ymu yKkaadeHa (n. 2 u. 4
cm. 394 KIIK Ykpainu). B yiii cumyayii nidcmasu 015 0cKapiceHHs
NPOKYpOpOM 8UPOKY HA nidcmasi y200u npo 8U3HAHHS BUHY8AMOCMI
gidcymHi, omaice, cyd mae giomosumu y 8i0kpummi npoeaodiceHHs
Ha nidcmasi u. 4 cm. 399 KIIK Ykpainu (cydose piweHHs ockapiiceHe
BUK/II0YHO 3 NIJCMas, 3 AKUX B0OHO He MOJice 6YyMU OCKAPHCEHUM 32I0HO
3nosoxceHHsamu cm. 394 KIIK Ykpainu). Boonouacy yiti cumyayii e6a-
YaemuCsl yMUcHe He8UKOHAaHHS Tkavykom B. ymos y2o00u npo eu3HaH-
Hs suHysamocmi. 3 02150y Ha ye, npoKypop 32i0Ho i3 4. 1 cm. 476
KIIK Ykpainu mae npago 36epHymucs 0o cydy, ikuil 3ameepous maky

! YxBana Kam’'siHenb-Iloginbcbkoro MicbkpailoHHOTO cyAy y crpa-
Bi N2 676/4927/16-x Big 13.01.2020. URL : http://reyestr.court.gov.ua/
Review /86893123
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Y200y, 3 KI0NOMAHHSAM NPO CKACY8AHHS BUPOKY NPOMSI20M 8CMAHO8-
JIeHUX 3aKOHOM cmpoKie dagHocmi npumsigHeHHs1 00 KpUMIHA/AbHOT
gidnogidaibHocmi 3a 84UHEHHs1 8i0N0BIOH020 KPUMIHA/IBHO20 NPABo-
nopyueHHs1. AIkujo nio uac cydogozo po32.1510y K/10N0OMAaHHs1 NPOKypop
dosede, wjo 3acydiceHull He BUKOHAB YMO8U 200U, CYO CBOEK YXBAI0H0
cKacogye 8UPOK, AKUM 3ameepoiceHa yeoda. Hacaidkom ckacysaHHs
BUPOKY € HANPAB/IEHHS Mamepiaie nposadiceHHs 0151 3a8epUleHH S
docydoeo20 po3caidy8aHHs 8 3a2a/16HOMY NOPsIOKY, OCKLIbKU y200a
6yna iniyitioeana Ha cmadii docydosozo poscaidysarHs (4. 3 cm. 376
KIIK Ykpainu). O0HOYacHO, OCKiAbKU HEBUKOHAHHS y2odu Tkauykom B.
MAE€ Xapakmep yMUCHO20 Ma 03HAKU CK1ady 3/104UHY, nepedba4eHo2o
cm. 389-1 KK Ykpainu, npokypop mae iniyiroeamu nouamok docydo-
8020 po3caidy8aHHs 3a YuM pakmom.

3anuTaHHa ana CaMOKOHTpONIO

fAxi prcu KpUMiHa/ILHOTO IPOBa/JXKEHHA Ha MiJCTaBi yroJ BiZpi3HAOTH
WOrO BiJ| 3araJibHOTO NOPSIKY KPUMiHAJIbHOTO IPOBAa/PKeHHA?

fAki eTanu MOXKHa BUZIJIMTH y KPUMiHaJIbHOMY [IPOBA/P)KeHHI Ha NiZicTaBi
yron?

fAki HacniAKKU 3YMOBJIIOE YKJAJEHHS YroJ, Ha CTaAifax A0CyA0BOro
po3ciinyBaHHA Ta CYyA0BOr0 PO3IJsAAy BiANoBigHO?

Ha akii1 cTazil Ta B sKOMy NOPAAKY CYZ, pO3TJIsiZia€e yroay?

fAki icHyIOTb yMOBU 3aTBePAKEHHS CyI0M yroau?

fAxi ocob61MBOCTI Ma€ BUPOK Ha mificTaBi yroau?

B yomy nosisiratoTh 0COGJIMBOCTI OCKap:KeHHsI BUPOKY Ha MificTaBi yroau?
fAxi Hac/iIKU Ma€ HEBUKOHAHHSA yroau?
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3.4. Ocob6nmnBocTi peanisauii pyHKLUii 3axmncry
Ta 3a6e3neyeHHA NpaB noTepninoro
Y KpMMiHanbHOMY NpoBa/pKeHHi Ha nigcrasi yroa

Y nidzomoeuomy cydosomy 3acidamHi 3 po32asdy y2odu npo npuMu-
peHHs1 068UHY8aYeHUll nic/as1 020/10WeHHs 068UHYBA/IbHO20 aKMa
maya00u npo NpUMUPEHHS 3a3Ha4us, Wo eiH diticHo nionucas y20dy,
npome, 8iH He 8U3HAE ce6€ BUHHUM Y 84UHEHI IHKPUMIHOBAHUX TIOMY
KPUMIHA/IbHUX NPABONOPYUWEHb MA He N0200H#CYEMbCS 3 NOKAPAH-
HSIM, 3a3Ha4eHuM 8 y200i. [Ipocus sidmosumu e 3ameepadxceHHi y2o-
du, Mmomusyryu mum, wo kou ii nionucyeas, tiomy He docmamHso
6y/10 po3’siCHeHO Npo NOpsAdoK yKAadeHHs y2odu ma npo npagosi
Hacaioku yiel y2odu, 3axucHuka y Hb020 He 6yso0. [losicHus, wo He
enesHeHUll, wjo 3modice gidwkodyseamu wkody nomepniiomy y mi
cmpoku, wo 3asHayeHi 8 y200i. Kpim mozo, 3aysascus, wo yzoda
6yna ykaadeHa 3a iHiyiamueoo caid4o2o, de 3a3Ha1eHo 8ud ma mipy
NoKapaHHs Ha po3cyd caiduozo. [Ipokypop npocus y20dy 3ameep-
dumu, ockinbku 8oHa 6yaa ykaadeHa dobposinsHo. [Tomepninuil
8UC/08UB MAKY HC AYMKY.

fAKe piwieHHs1 NOBUHEH npuliHAMU cyd?

Peanizanis ¢yHknii 3axucty y KpumiHaibHOMY
NMPOBaJKeHHI Ha MiicTaBi yrog Ma€e CBOi 0COGJIUBOCTI. 3p03yMisio,
110 CcreliaJlbHUM eJieMeHTOM QYHKIIil 3aXHUCTy ¥ KPUMiHAJIbHOMY
MpOBa/PKeHHI Ha mificTaBi yroj € 3a6e3neyeHHs JOTPUMaHHS IpaB
Ta 3aKOHHHUX iHTepeciB Nif03pBaHOro, 06BUHYBAYEHOIr'0 NMpU
YKJIa[eHHi, 3aTBepPKEHHI Ta BAKOHAHHI YTOAW. Y4acTb 3aXUCHHKA
y KpUMiHa/IbHOMY [IPOBa/I)KeHHI Ha MiJicTaBi yroj € 060B’s13KOBOIO
JIUIIe Y pasi yKJ1aZleHHs Yyro4y Mi>k IPOKYpPOpOM Ta iJ03pr0BaHUM
Yyl 0OGBUHYBAa4e€HUM NPO BH3HAHHSA BHHYBaTOCTI — 3 MOMEHTY
iHiLiFOBaHHA YKJIaZleHHS TaKOl yroAy; y IPOBaJ»KeHHI 1040 yrogu
PO MPUMHUPEHHS TaKa y4acTb He € 060B’sI3KOBOIO.
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YyacTb 3aXUCHUKA Y KpUMiHAJIBHOMY IIPOBA/PKEHHI Ha MiACTaBi
yroj Mae crieliuiky 3aJIe’KHO BiJi BUAY YTO/IH, CTaAil KpUMiHAJIbHOTO
[IPOBa/PKEHHH, BiKY KJIIEHTA, a TAKOXK [IPU YKJIAJeHHI yroay, y4acTiy
il po3mIALi CyA0M, OCKAapKeHHI BUPOKY Ha MiZiCTaBi yroAu, po3IiaAi
KJIOIIOTaHHA NP0 CKacyBaHHA BUPOKY. CTaHJAPTHU AKOCTI HaZJaHHA
6e30M/1aTHOI BTOPUHHOI MPaBOBOI JONOMOTH Y KPUMiHaJbHOMY
npoueci' nepea6avyaroTb po3’sCHEHHS 3aXUCHHUKOM KJIIEHTY
MOKJIMBICTb YKJIQJleHH yroAu Npo BU3HAHHSA BUHYBATOCTI Ta
IIpO NPUMUpPEHHH, 11 yMOBH, NOPALOK Ta HACAIAKYU YKJIaJeHHd, |
3a 6akaHHSAM KJIiEHTA — MiJIrOTOBKY MPOEKTY BiANIOBIAHOI yroau.
B yropzi 3aXxvCHUK IOBUHEH BKa3aTU LOKYMEHTH, SAKI NI TBEPKYOTh
HOro nporecyajlbHUU CTAaTyC y KPUMIHAJIbHOMY IPOBaJKEHHI.

[Ipu 3ailicHeHH] 3aXXCTy afBOKATY MiJl 4ac MiATOTOBKU TEKCTY
yrojiu, BeJleHHd NeperoBopiB (11040 yroAy nNpo NpMMHUpPEHH:),
aHaJi3y 3MicTy yrogu BapTO 3BEpHYTH yBary Ha Te, L0, 3a
3arajJIbHUM IIPaBUJIOM, IOBTOPHE 3BEPHEHHA 3 YIOZ010 B OJHOMY
KpUMiHaJIbHOMY NPOBaJ»KEeHHI He [0NYCKAEThLCA; IPOTe, CYyA0Ba
MpaKTUKa BUXOAUTb 3 TOTO, 1110, 3 OTJISIY HAa 3a60pOHY, llepe/ibadyeHy
4. 8 cT. 474 KIIK Ykpainu 11,040 NIOBTOPHOTO 3BEPHEHHS 3 YTO/I010
B OZJHOMY KpUMiHaJIbHOMY NIpOBa/>KeHHI, IpaBUJIbHUM BUAETHCA
HaJlaHHA MOXJIMBOCTI CTOpOHAM YTOYHEHHS yKJaJeHOol YroAH,
BHECeHHS He3HayHHUX 3MiH 0 ii 3micTy. [Ipy uboMy Taki 3MiHU
MaloTh 6YTH MOTO/KEHI Mi>K CTOPOHAMH, Bijo6pakeHi B KypHaJi
CYZIOBOTO 3aciJlaHHS Ta Cy/JOBOMY pillleHHi’.

[lepen cynoBUM poO3rAdaA0M yrogu Tpeba po3’sICHUTHU
niZj03p10BaHOMY, 06BMHYBaueHOMY NPOLeAyPY CYA0BOTO PO3IJIAAY

! CraHAapTH AKOCTi HaJJaHHS 6e30IUIaTHOI BTOPHUHHOI MPaBOBOI JONIOMOTH Y
KpMMiHa/ZIbHOMY npoleci: 3aTBep/ieHo Hakazom Minictepcrsa rocTunii Ykpainu
Bif 25.02.2014 Ne 386/5. URL : http://zakon3.rada.gov.ua/laws/show/z0337-14

2 Y3arasibHeHHs Cy/JlJ0BOi MPaKTUKU 3/iHCHEHHS] KpUMiHa/JIbHOr'O MpoBa-
JokeHHd Ha nigcrasi yroa. URL : https://zib.com.ua/ua/print/92557-uzagal-
nennya_vssu_sudovoi_praktiki_zdiysnennya_kriminalnogo.html
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yroJi, 3BepHyBLIM 0COGJIMBY yBary Ha Te, 110 CyZ, 6e3nocepeHbO
3’siCOBYBaTHMe y HbOTO, UM IIiIJIKOM BiH pO3yMi€: 1110 BiH Ma€ MpaBo
Ha CHpaBeAJIMBUN CYJOBUW PO3IJAJ, MiJ 4ac AKOro CTOPOHA
06BHHYyBa4yeHHsI 30600B’s13aHa JJOBECTU KOXKHY 0O6CTaBHUHY 111010
KPUMiHa/JIbHOTO NPaBONOPYILIEHHS, Y BUMHEHHI IKOTO HOTO
06BUHYBa4yIOTh, a BiH Ma€ Taki NpaBa: MOBYaTH, i paKT MOBYAHHS
He MaTuMe [JJid CyAYy »KOJHOTO [J0Ka30BOIO 3HAaYeHHH; MaTH
3aXMCHHUKA, Yy TOMY YUCJII Ha OTPUMaHHA NPaBOBOI JONOMOTH
6e30IJIaTHO Y MOPSAAKY Ta BUIA/IKaX, lepei6aueHUX 3aKOHOM, abo
3aXHUILATUCA CaMOCTIMHO; JONUTATH MiJ 4ac CyLOBOrO pPO3IJIAAY
CBi/IKiB 00BUHYBa4Y€eHHSs], MOJ[ATH KJIOMOTAHHS PO BUKJIUK CBiAKIB i
MOJaTH JJ0Ka3H, 1110 CBi4aTh HAa NOI'0 KOPUCTh; HACJIIIKY YKJIaleHHA
Ta 3aTBep/PKeHHs yroJ, nepeabdadeHi crarteto 473 KIIK Ykpainy;
XapaKTep KOXKHOI'0 00BMHYBaY€eHHS; BU/] IOKapaHHS, a TAKOXK iHILI
3axX0/1Y, sIKi 6y/1y Th 3aCTOCOBAHI 10 HHOTO Y pasi 3aTBep/KeHHs yToA1
Cy/ZlOM; JOOPOBIJIbHICTb YKJIaZIeHHS YTO/IH, @ TAKOXK 3aC/IyXOBYyBaTUMe
AYMKY CTOpIiH I0J0 MOXJHWBOCTI 3aTBepJpkeHHA yroau. Kpim
TOr0, BapTO NOINEepPeUTH MiJ03PI0BAaHOr0, 06BUHYBAY€HOT0 MPO
niZicTaBu BiZIMOBHU y 3aTBePJ KEHHI YroJu, perjaMeHTOBaHi 4. 7
cT. 474 KIIK Ykpainuy, i y TakoMy pasi Jocy/joBe po3c/ilyBaHHSA
abo cysoBe NMpOBaJKE€HHS MPOJOBXKYIOTbCA y 3arajbHOMY
MNOPSAJKY.

Po3rsisHeMO y4yacTh 3aXMCHUKA Yy KPHUMiHAJIbHOMY
NpoBaJKeHHI Ha i cTaBi yrogu Npo NnpuMUpeHHH.

3axUCHUK 3000B’SI3aHUU PO3’ICHUTH MiJ[03PIOBAHOMY,
00BHHYBAa4YeHOMY MOXJIUBICTb NPUMHUPEHHA 3 NOTEpHiJuM,
[OACHUBIIU IIPU bOMY, AKI IPABOBI HACIIKHA MaTUMe IPUMUPEHHA
y dopMi ykaJleHHs YyroAu Npo NPUMHUPEHHs, siKi TO3UTHUBHI Ta
HeraTHBHI HaC/IiZIKH 1le MOKe MaTH JIJIs HbOT'0, 0COGJIMBO MOPiBHSAHO
3i 3BiJIbHEHHAM BiJi KpMMiHaJ/JIbHOI BiZIMOBiAAa/JILHOCTI y 3B’A3KY 3
NpUMHUPEHHSAM BUHHOTO 3 notepnisiuM (cT. 46 KK Ykpainu) ta
NPHYMUPEHHSM Y KPUMiHAJIbHOMY IPOBa/KeHHi y popMi IpUBaTHOIO
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00BHHYBa4YeHH, Y IKUX HACJiIKaMH, 32 3araJlbHUM MPaBUJIOM, €
3aKpUTTA KPUMIHAJIBHOTO IPOBAP)KEHHH.

Y pasi BUSIBJIEHHSI KJIEHTOM 6aKaHHsS NPUMUPUTHUCS i3
NOTEepHiJIUM, 3aXUCHUK [TIOBUHEH NMOACHUTH, 11O LOMOBJIEHOCTI
CTOCOBHO yTroJW IpPO NPUMHUPEHHA MOXYTb NPOBOLUTHUCH
CaMOCTIMHO MiZj03pIOBaHUM, 06BMHYBauyeHUM 3 MOTEpPHiJUM, a
TaKOX 3aXMCHUKOM i NpeJiCTaBHUKOM ab0 3a JONOMOTOI0 iHLIO]
0CO0H, IOTO/PKEHOI CTOPOHAaMHU KPUMiHa/IbHOT'O TPOBaXKeHH: (KpiM
caigyoro, nmpokypopa abo cyaji), 3okpeMa, MeJjiaTopa, i HaZaTu
BizjoMOCTi, y pa3i 6akaHHSA KJIEHTA, PO opTraHisaliii, Aki HalalThb
MOCJYTU 3 MeJjiallii, a K0 UIeThCs PO HEMOBHOJIITHBOTO — MPO
[Iporpamy BijHOBJIEHHS [iJ1Sl HEIIOBHOJIITHIX, IKI € I1iJ03pI0BAaHUMU
y BUMHEHHI KDUMiHAJIBHOTO IPABOIIOPYILEHHH.

Y pasi, KO0 AOMOBJEHOCTI MPOBOAATHCA OCOOHUCTO
NiZ03pI0BaHUM, 0OBHHYBauYeHUM, NPeACTAaBHUKOM, 3aXUCHUK
3000B’s13aHUH NONEePeJUTH PO HEAOMYCTUMICTb O6y/1b-sIKOTO THCKY
Ha MOTEePIIJIOro, OCKIJIbKY Lie MOXe B CYAl CTAaTHU NiZCTABOIO AJIA
BiZIMOBHU y 3aTBEpPKEHHI yroau.

[Ipu yknaseHHi yroay 3 NoTepHiJiMM-IOPUAUYHOK 0C06010
B 0C00i Moro npeAcTaBHUKA HeOOXiJJHO peTeJIbHO NepeBipUTH
NOBHOBaXKEHHS MPe/ICTaBHUKA (30KpeMa, UM Ma€ BiH TOBHOBAXKEHHS
Ha yKJaJleHHS Yyrogu B KpPUMiHaJbHOMY MNpPOBAaJKeHHI), i
HaINoJIATaTU Ha NPUEHAHHI 0 TEKCTY YrOAU KOIIil JOKYMEHTIB,
AKI NI TBepAKYIOTb IOBHOBAXKEHHH.

3axMCHUK NOBUHEH YiTKO Ta JOCTYNHO PO3’ICHUTHU KJIEHTY,
no-neplie, XapakTep KOXKHOr0 06GBUHYBa4YeHHs; M10-Apyre, 3MiCT
yroAu, y TOMY YMCJi BUJ IIOKapaHHA, a TAKOX IHIUI 3axoau, AKi
OyZyThb 3aCTOCOBaHI [0 HbOT'0 y pa3i 3aTBep/KeHHH YTOU Cy[l0M;
MO-TPEeTE, HACAIKH YKJIaJleHHs Ta 3aTBep/KeHHs yroau (cT. 473
KIIK YkpaiHnu), a Takox Te, 1110 YKJIaJleHHSM YTo/iH MiZj03pI0BaHul,
06BHHYBaYeHUHN BiJIMOBJISIETbCA BiJy NpaBa Ha ClpaBeJJUBUI
CyLOBUM poO3rdf, Mif 4ac IKOro CTOPOHA OOBHWHYBaueHHS
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3000B’s13aHa [JOBECTHU KOXXHY 0OCTaBUHY I1110JJ0 KPUMiHAJbHOTO
NpaBONOPYIIEHHs, Y BUNHEHH] AKOro HOro o6BHUHYBavYylOTh, a
BiH Mae€ Taki mpaBa: MoBYaTH, i GaKT MOBYAHHS He MaTHUMe JJis
CyZAly "KOZHOTO JOKa30BOI'0 3HA4YEeHHS; JONUTATH MiJ, 4ac Cy0BOTO
pO3IJIAAY CBiIKIB 00BMHYBa4YeHHS, 10AATH KJIOMOTAaHHA PO BUKJIUK
CBiZKiB i mojiaTH J0Ka3H, 1110 CBilYaTh Ha HOT'0 KOPUCTD.

3axUCHUK 3000B’siI3aHUU UYITKO PO3'SICHUTHU O0OOB’A3KHU
Mi/103pBaHOT0, 0OBUHYBA4YEHOT0 32 yro/010 (0CKiJIbKY B YTO/li PO
NpUMHUPEHHS 000B’I3KOBO 3a3HAYalOTh PO3Mip IIKO/AH, 3aB/aHOI
KpPUMIiHAJbHUM NPAaBONOPYUIEHHAM, CTPOK I BiAIIKOJYBaHHA
4y mepeJiik /i, He MOB’A3aHUX i3 BiAIIKOAYBAHHSAM NIKOAH, SIKi
nif03pI0BaHUM YU OOBUHYBayeHUW 3000B’si3aHi BUMHUTHU Ha
KOPUCTb NMOTEPIIJIOro, CTPOK iX BUMHEHHS), CTPOKH Ta NMOPSAJI0K
iX BUKOHAHH{A, a TAKOX HaCJiJKM HeBUKOHAHH{A, 30KpeMa,
MOXXJIUBICTb NIOJAHHSA NOTEPIHIJIMM KJIONOTAaHHSA PO CKaCyBaHHA
BHUPOKY, a TaKOX Te, 10 Mi/[03pI0BaHUI, 06BUHYBauyeHUH 3a
YMHCHe HEBUKOHAHHA yTOAH PO NPUMUPEHHSA ab60 PO BU3HAHHA
BUHYBATOCTi MOXe OYTH NPUTATCHEHUH [0 KPUMiHaJbHOI
BignosiganbHocTi (cT. 389! KK Ykpainu) (e pekoMeHAallisi HABOJUTH
y 3MiCTi yrogu, oKpiM BUKJIQJleHUX 3aCTepexkeHb, N0J0XKEeHHH
110/I0 03HAMOMJIEHHSI MiZl03PIOBAHOTO0 YU OOBUHYBAaYeHOTO 3
KpUMiHaJbHOW BiANoBianbHicTIO, mepeabadeHoto cT. 389! KK
«YMHCHe HEBUKOHAHHS YT'0/i1 PO NIPUMUPEHHS a60 PO BUSHAHHSA
BUHYBaTOCTi»').

Y4acTp 3aXMCHUKA y KPpUMiHa/IbHOMY NpOBajKeHHI
Ha mijcraBi yroam npo BU3HaHHA BHHYBATOCTi TaKOXX Mae€
CBOi 0COGJ/JIMBOCTI. 3aXHCHUK, Y pasi, K0 y KPUMiHAJIbHOMY
NpOBaJ KeHHI MOXJIKMBe YKJaJleHHd YroAW IPO BHU3HAHHA
BUHYBATOCTI Ta 3aJIeXHO BiJj HasiBHOI J0Ka30B0Oi 6a3u 3i CTOPOHU

! Y3aranbHeHHs CyZj0BOI IPAKTHKH 3/1iiCHEHHS KPUMiHAJIbHOT'O IPOBA/PKEHHS
Ha nifcrasi yroa. URL : https://zib.com.ua/ua/print/92557-uzagalnennya_vssu_
sudovoi_praktiki_zdiysnennya_kriminalnogo_html
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00BHHYBa4YeHHs, TOBUHEH MT0iHGOPMYBATH CBOTO KJIiEHTA PO TaKy
MOXKJIUBICTb, PO3’SICHUBIIIM MOMY CYTHICTb Iii€i yroau, il Mox/InUBI
YMOBH, Y TOMY YUCJIi CTOCOBHO CHiBIIpaLli y BUKPUTTI KpUMiHAJIBHOT O
NpaBoONOPYILIEHHS, BANHEHOTrO iHIIOKW 0co60M0, Ta cneliajbHOl
koH(ickalii, TO3UTUBHI Ta HEraTUBHI HACAiJKY ii yK/IaJeHHS JJis
Mi/03p0BAHOr0, 0OBUHYBAau€HOTr0, yKa3aBllIY, 1[0 YKJIaJeHHs TaKol
yroay Moxke 6yTH MOXKJUBUM JIMILE 32 YMOBH 6€33aCTEPEKHOT0
BU3HAHHS MiJJ03pI0OBAaHUM YU OOBUHYBaueHUM CBOEI BUHYBATOCTI
y BUMHEHHI KPUMiHa/JIbHOTO IPaBOIOPYILEHHS.

[Ipu miAroTOBIi TEKCTY yroAu abo OIiHIli 3aIPONIOHOBAHOTO ii
TEKCTY CTOCOBHO 0OBUHYBaYeHHs 3aXUCHUK IOBUHEH MlepeBipUTHU
BimoBiHicTh popMysnoBaHb yrogu BumMmoram cT. 472 KIIK Ykpai-
HY; [TIOBHHEH HAMOJIATATH HAa NPUESHAHHI 10 TEKCTY YToAH Komil
NOCTAHOBH KepiBHHMKA OpPraHy NpOKypaTypHu Npo NPU3HAYEHHA
[IPOKypopa - NPOoLLeCyaJbHOI0 KepiBHUKA Y LIbOMY IPOBAaKEHHI
Jl1s1 3a6e3nedyeHHsI MOXKJIMBOCTI MepeBipKU Ha/eXKHOCTI cy6’eKTa
yKJIaZleHHS YTO/I4; Y4 He MICTUTB yroJja HEKOHKPETHUX pOpMyIIIo-
BaHb 11[0/10 3060B’s13aHb Mi/03PIOBAHOT0, 0OBUHYBAYE€HOTIO.

3axMCHUK NOBUHEH YiTKO Ta JOCTYIHO PO3'SICHUTH KJIEHTY,
no-nepuie, xapakTep KOXKHOT0 0O0BMHYBa4YeHHs; N0-4pyTre, 3MicT
yroAy, y TOMY YMCJi BUJI IOKapaHHs, a TAKOXK IHIII 3aX0[H, AKi
OylyThb 3aCTOCOBaHI /10 HbOT'0 y pa3i 3aTBep/KEHHS YTOU CY[lOM;
NO-TPETE, HACAIIKU YKJIaJleHHs Ta 3aTBep/AKeHHs yroau (ctT. 473
KIIK Ykpainu), a Tako>x 3aKOHO/JaB4e MOJI0XKEHHS, L0 YKJIa/JeHHSAM
yroJy miZio3proBaHUM, 06BUHYBaYeHUH BiJMOBJISETHCA Bif CBOrO
IpaBa Ha CpaBeAJIMBUM CyLOBHUU PO3IVIAJ, MiJ 4ac AKOT0 CTOPOHA
06BHHYBayeHHsI 3000B’s1I3aHa JJOBECTU KOXKHY 006CTaBHUHY I1[0/10
KpPUMiHAJIBHOTO NMPaBONOpPYLIEHHA, y BYUHEHHI AKOro HMOro
06BUHYBaYYIOTh, a TAKOXK, 1110 BiH Ma€ Taki mpaBa: MOBYaTH, i GpakT
MOBYaHHS He MaTUMe JJis Cy/ly KOJAHOTr'0 JI0Ka30BOT0 3HAYEHHS;
JIOMIMTATH MiJl Yac CyZ0BOTO PO3IJIsAAY CBiJIKiB 0OBHUHYBaueHH],
N0JaTH KJIONOTAaHHS NPO BUKJMK CBiZKIB i NOJaTH [0Ka3H, 110
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CBiiYaTh Ha HOI'0 KOPUCTb. 3aXUCHUK 3000B’sI3aHUH YiTKO pO3’ICHUTH
0060B’I3KM NiJJ03pI0BAaHOr0, 06BMHYBAY€HOT0 L0/0 CHiBIpaui y
BUKPUTTI KPUMIHAJIBHOI'O IIPABOINOPYLIEHHHA, BYUUHEHOTO iHIIO0
0c06010 (AKLI0 BiATIOBI/HI JOMOBJIEHOCTI MaJsiM Miclie), a TaKOX
Te, L0 NiZj03pPI0BaHNM, 0OBUHYBAYe€HUI 32 YMUCHe HEBUKOHAHHSA
yroAu Mpo NpUMUpPeHHs ab0 NPO BU3HAHHS BUHYBATOCTI MOXe
OyTH MPUTSATHEHUH 10 KpUMiHaAJIbHOI BianoBiganbHoCTi (cT. 389!
KK Ykpainn).

CBOI 0c06/IMBOCTi Ma€ 3AiICHEHHS 3aXUCTY NP pO3MIAAi
KJIONIOTAHHA NP0 CKaCyBaHHS BUPOKY Ha MiACTaBi yroau.

Crarta 476 KIIK Ykpainu nepezbauae, 1110 y pa3i HeBUKOHAaHHS
YTOZi1 PO NPUMHUPEHHS a60 PO BU3HAHHSA BUHYBATOCTi NOTEPNiINN
Y NPOKYPOP BiANOBIJHO MAIOTh [IPABO 3BEPHYTHUCA [0 CYyLy, AKUH
3aTBEPAUB TaKy YIOAY, 3 KJIOMOTAaHHAM PO CKaCyBaHHs BUPOKY. Take
KJIONIOTaHHS MOXKe OYTH MOZAAHO MPOTArOM BCTAHOBJIEHUX 3aKOHOM
CTPOKIB JABHOCTI PUTATHEHHA [0 KPUMiHa/IbHOI BiZINOBIAAIbHOCTI
32 BYMHEHHH BIJNIOBIJHOTO KPUMIHAJIBHOTO NPABOIOPYLIEHHH.
BoHO po3rispaeTbcsa B CYyJO0BOMY 3aciflaHHI 3a y4acCTH CTOpiH
YyroAu 3 MOBiJOMJIEHHSIM iHIIMX YYaCHUKIB Cy/I0BOT0 POBa/»KEHHS,
BiJICYTHICTb SIKHMX He € IePeLIKO/00 /ISl CYA0BOro po3misay. Tarap
Jl0Ka3yBaHHS1 HEBUKOHAHHS 3aCy/PKEHUM YMOB YIoJI1 NIOKJIala€ThCs
Ha: NoTepmijoro (1Mo yrojax npo NpUMHUPEHH:) Ta Ha MPOKypopa (1o
yroJiax Npo BU3HaHHS BUHYBATOCTI), TOOTO 3aCy[XKEHUH Ta 3aXMCHUK
He 3000B’s13aHi JOBOJJMTH, 1110 3aCy/KEHHUM yTo/ia BAKOHaHa B IOBHOMY
06cs3i. [IpoTe, BpaxoByto4H 3arayibHe npaBuJio 4. 1 ct. 47 KIIK Ykpainu
Ta CT. 8 [[paBU/1 a/IBOKaTCHKOI €TUKH, He 3aliMalo4H y CIIpaBi MO3UILi0
BCyIlepey BOJIi KJIIEHTA, 3aXUCHUK HA/la€ HAsABHI Y HbOI'O I0Ka3H, AKI
CIPOCTOBYIOTH JOBOJU KJIONIOTaHHS. YXBaJla IPO CKAaCyBaHHS BUPOKY,
SIKUM OyJ1a 3aTBep/XKeHa yro/ja MoXKe 6y TH OCKapKeHa B anesisiiiHoMy
MOPS/JKY 3aCyPKEHUM, HOr0 3aKOHHUM NPeICTaBHUKOM, 3aXUCHUKOM,
1110 Ma€ Oy TH J10/IaTKOBO PO3’siCHEHO 3aXMCHUKOM KJIIEHTY, Ta Ma€ 6y TH
MOTO/PKEHO NPaBOBY MO3ULIIO0 11[0/10 OCKAapXKEHHS YXBaJIU.
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Oco6/1MBOCTi 3a6e3nmedYyeHHs NpaB moTepHmijoro y
KpUMiHaJIbHOMY NPOBaJKeHHI Ha miAcTaBi yroj nojaaramwTb
Y HAaCTYNMHOMY. Y KpMMiHaJIbHOMY NPOBa/>KEHHI Ha MiJICTaBl yrof
NOTEepIiJIMA € CTOPOHOI JIMLIE 33 YyroLO NPO NPUMHUPEHHH.
Yrojia npo NpUMHUpPEHHS] MOe 6yTH yKJajeHa 3a iHiliaTuBoo
noTepnijoro, nifjo3pwoBaHoro abo o6BUHyBauyeHoro. [Ipore,
yrojia npo NpMMHUpPeHHs Y KpUMiHaJbHUX NIPOBAa/P)KEHHSAX 110/0
KpHMiHa/JbHUX NpPaBONOpPYylleHb, NOB'A3aHUX i3 AOMalIHIM
HAaCUJbCTBOM, MOXe OYTH yKJaJeHa Jivlie 3a iHiniaTHBOIO
NOTepmijioro, Horo npeAcTaBHUKa a60 3aKOHHOT0 NpeJCTaBHUKA.
/lOMOBJIEHOCTI CTOCOBHO yroju NpoO NPHUMHUPEHHS MOXYTb
MPOBOJUTHUCA CaMOCTIHHO MOTEPHiIJKUM i MiJO3pIOBAaHUM YU
00BHMHYBay€HUM, 3aXMCHUKOM i IpeICTABHUKOM a60 3a 10[I0MOT 010
iHI101 0COOH, TOTO/PKEHOI CTOPOHAMH KPUMiHA/IbHOTO TPOBA/PKEHHS
(kpim caigdoro, nmpokypopa abo cyjai); moTepnisiuid He MOXe
OyTH NpUMyLIEHUN [0 NpOBeJleHHS TaKUX JJOMOBJIEHOCTeH Ta
Jl0 YKJaJleHHSl yroJiy, OCKiJIbKU BiZICyTHICTh JOOGPOBiJIBHOCTI
YKJaJleHHd yroAu € NiJCTaBow JJid BiAMOBHU y Ii 3aTBepKeHHI
cynoMm. HacnigkoMm ykJyaZeHH Ta 3aTBepJKeHHA YroAU INpo
NpPUMHUPEHHS € 0OMeKeHHS IpaBa OTePIiJIOTO Ha OCKap:KeHHH
BUPOKY 3TiIHO 3 NOJIO)KeHHAMHU CT.CT. 394 i 424 KIIK Ykpainu Ta
no36aBJ/IeHHs [paBa BUMaraTH B Oa/IbLIOMY IPUTATHEHHS 0COOU
J10 KpUMIiHaJIbHOI BiZjIOBIIa/JIbHOCTI 3a BiANIOBiJHE KPUMIiHAJbHE
[IpaBONOpPYLIEHHS | 3MIHIOBATH PO3Mip BUMOT PO BiZIIKOAYBaHHSA
LIKO/ .

[loTepninuii Mae neBHi MpaBa i NpU yKJaJeHHI yroau nNpo
BU3HAHHS BUHYBATOCTI, aJ)Ke YKJIAJeHHA YTOAW Y KPUMIHAJIbHOMY
[IPOBa/PKEHHI 11010 KPUMiHa/JIbHUX NIPaBONOPYLIE€Hb, BHACIILOK
AKAX LIKOJA 3aBJlaHa JepXXaBHUM YU CYCIIJIbHUM iHTepecam
abo mpaBaM Ta iHTepecaM OKpeMHUX 0Cib, Y AKHUX 6epyThb y4acTb
NOTepMiJki abo MOTepiJi, ONYCKAETbCS JULIE Y BUNIAJKY HalaHHS
BCiMa MOTepNiJIMMU NUCbMOBOI 3Tr0M IPOKYPOPY Ha YKJIaJeHHA
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HuMHU yroau. Taki nonoxeHHs KIIK Ykpainu He fjaloTh BiAnoBi/i Ha
MUTAHHS, Ha 1110 CaMe MOTepPIiJIMi Aa€ 3roJly: Ha GaKT YKIaJeHHS
YyroAW IPO BU3HAHHA BUHYBATOCTi, Y4 BiH NOTOJKYETHCA 3
dopMysIIOBaHHSAM MiZI03pX YM 06OBUHYBaYeHHsI Ta KOT0 MPaBOBOIO
kBasidikali€to, 3 y3ro/PKeHUM MNOKapaHHSIM, @ TAK0XK Ha TUTaHHS,
AKI IpaBOBi HAC/IAKY 3aA9BU [IOTEPIIJIOrO y CyA0BOMY 3acCilaHHI, y
pasi oro He3ro/iu 3 yro/ior PO BUSHAHHSA BUHYBATOCTI. O4eBU/HO,
10 TakKe CTaHOBMILle BUMAarae 3MiH 4 JOMNOBHEHb 10 4. 4 Ta 4. 7
cT. 474 KIIK YkpalHu 1o0[0 BCTAaHOBJIEHHA Ta BpaxyBaHHA Y
Cy[lOBOMY 3acCi/laHHi BOJIeBUSIBJIeHHS noTepniyoro. Lle BaxiuBo 3
OIJISAZly Ha Te, L0 3MICT yroJU Ipo BU3SHAHHA BUHYBATOCTI a) HifIK
He 3aXMILIa€ IHTepecH NoTePIIiJInX, 30KpeMa, 100 BiJIIKOLyBaHHS
KO/, 3aBaHOl KpUMiHaJbHUM NpaBomnopyumeHHAM!. OTxe,
y Takiil cuTyanii npeacTaBHUK MOTEPNiJOr0 MaeE po3’siCHUTH
WOMY HaCJiAKU YKJaJEeHHS YroAd Npo BU3HAHHSA BUHYBATOCTI,
il HETOTOXHICTH Yro/i PO NPUMHUPEHHA Ta B iHTepecax KJIEHTa
BXKUTHU 3aX0/iB /IJI51 MOXKJIMBOTO BiZIIIKOAYBaHHSA LIKOAX ab0 iHLIIOTr0
BiJIHOBJIEHHS NIPaB [0 HaJaHHS HUM 3T0/iY Ha YTOAY PO BUSHAHHS
BHUHYBATOCTI.

[Ipu yKJaZieHHi yroay npo NpuMUpPEHHS AJiSl MOTEPIIJIOro €
Ha/I3BUYAMHO BOKJIUBUM GOPMY/IIOBAHHS TAKOI YMOBH yToJiH, SIK
«pO3Mip IIKO/AH, 3aBJaHOl KpMMiHaJIbHUM MPABONOPYILIEHHSIM, CTPOK
il BiZjIIKOIyBaHHSI YU MepeJTiK Iil, He OB’ I3aHUX i3 BiIIIKOyBaHHIM
IKO/U, AKi MiZlo3pIOBAaHUN YU OOGBHUHYBayeHUU 3060B’s3aHi
BUYMHHUTHU Ha KOPUCTH MOTEPIIIJIOTO, CTPOK IX BUMHEHHS». ¥ CYZ0BIiH
NpaKTHUIi HasiBHI BUNIAJKH, KOJIU HeMpaBUJIbHE GOPMYJTIIOBAHHS
Lli€l YMOBY YHEMOXKJIMBUJIO CKaCyBaHHSA BUPOKY Ha lificTasi yrogu

! JletanbHimme auB.: [NoBIOK L. YK/1ajeHHA yro/ Ipo BU3HAHHSA BUHYBATOCTI:
OKpeMi IMTaHHA y KOHTEKCTi OHOBJIEHHS 3aKOHOAABCTBA. Teopisi ma npakmuka
npomudii 3104uHHOCMI y CyyacHux ymosax : 36ipHUK Te3 MixkHapoAHOI HayKo-
BO-NIpakTU4HOI KoHepeHii (10 ucronaza 2017 poky) / ynopsa. O. ABpameH-
ko, C. l'HaTioK, I. KpacHunybkuil. JIbsiB : JIbBJJYBC, 2017. C. 40-42.

©213 e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

IpY HEBUKOHAHHI 3acyZ)KeHUM yMoB yroau. Hampukiag, cyn,
pO3I/IA/a04yy KJONOTAaHHA PO CKaCyBaHHS BUPOKY Ha MiJCTaBi
yroAy Npo NpUMHUPEHHS, BKas3as, L0 BiANOBIAHO [0 yKJaa[eHOI
yrou Npo NPUMUPEHHS MiXK MOTEPIIJIUM Ta 06BUHYBAYEHOIO Bij
28.03.2014 poky, notepnininit OCOBA_1 no nigo3proBanoi OCOBA_2
HiSIKUX MOpaJ/IbHUX Ta MaTepia/ibHUX NIpeTeH3ii HeMae. KpiM Toro,
B CyZ,0BOMY 3aCiJjJaHHi i Yac NpoBeAeHHH HiAr0TOBYOTO0 CYyA0BOT0
3acijaHHsa B KpUMiHa/JibHOMY npoBagxeHHi wono OCOBA_2, 3a
pe3yJbTaTaMU SIKOro 6yJ10 3aTBEP/KEHO YTOAY NP0 NPUMHUPEHHS,
NOTEepNiJINM MOSCHUB, 10 yrojAa 6ysa yKJajeHa JJOOPOBIJIBHO,
6e3 6yJb-AKOT0 MPUMYCYy Ta HOMYy 6yJi0 pO3’siCHEHHI HaCJaigKu
yKJIaJlaHHS yroAu WoMy. 3a TaKMX 0O6CTaBHH, OCKIJIbKY B YMOBax
JIOTOBOpY He 3a3HauyeHo, o o6BuHyBadeHa OCOBA_2 noBuHHaA
HMOMY BIAIIKOAYBATH LIKOAY, CYZ, BBAXAE, L0 JaHe KJIONOTAaHHS He
nifJisirae po3rasay’.

[Ipu yK/1aZieHHi yroiv BapTO BpaxyBaTH, L0 ¥ CYA0BiM NPaKTHULL
BUPO6JIEHO IPABOBY MO3MUILiI0, L0 B YTOAi PO MPUMHUPEHHS, OIHIE0
3i cTOpiH sikoI (MoTepniziMM) € OpUAMYHA 0coba My6IiYHOTO NpaBa,
abo puarMYHa 0coba NPUBATHOTO MpaBa, CTBOPEHA Jep>KaBoo
(4.3 ct. 167 K), ABTOHOMHOIO Pecny6utikoro Kpum (4. 3 ct. 168 LK)
Yy TepUTOpiasibHOIO rpoMajolo (4. 3 cT. 169 1K), a Takox AKI10
O/IHUM i3 3aCHOBHUKIB IOpUJUYHOI 0COOU MPUBATHOTO MpaBa €
¢disnyHa yu (Ta) pUAKUYIHA 0c063, a iHIIKUM — JlepkaBa, ABTOHOMHA
Pecny6siika KpuM uu TepuTopiasibHa rpoMajia, TO y pa3i BU3HAHHSA
dakTy 3an0AiTHHSA BUHHUM OPUJAYHIA 0cO6i MaliHOBOI MIKOH i
BU3Ha4YeHHA Il po3Mipy, He JONMyCKAETbCSA HaBeJeHHS NepeJliKy [ii,
He MOB’sI3aHUX i3 BiAIIKOAYBaHHAM IIKOAH, sIKi Mi/[03pIOBAaHUHN YU
06BUHYBauYeHUM 30608’ 13aHUM BUNHUTH HAa KOPUCTh NMOTEPIIIJIOrO,
a60 He BU3HAYEHHS PO3Mipy MIKOLUA.

! YxBasa cyaai llleBueHkiBcbKoro paioHHOro cyay M. Kuesa Big 29.01.2015
poky. URL : http://reyestr.court.gov.ua/Review /42503063
2 TIpo npaKTHKY 3/iiiCHEHHS CylaMH KPUMiHa/JIbHOTO MPOBA/IXKEHHs Ha MijI-
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[Tonpu po3’sicHends1 BCCY, y kpuMiHa/IbHUX TPABOTOPYIIEHHSX,
Jle OCHOBHUM 6e3mnocepeZHiM 06’€KTOM BUCTYNAIOTh My6JiuHI
iHTepecu (30KpeMa HeMalHOBI), a COpUYMHEHA KOHKPETHUM
$i3MYHUM YM HPUJUYHUM 0C00aM IIKOJAA € JIHMIIE IMPOSBOM
NOCATaHHS Ha OCHOBHUM 00'EKT, YK/IaZleHHS yro/iy PO NPUMHUPEHHSA
He JlonyckaeTbcs!, cydacHa no3unis KKC BC € Takoto, 1o npu
BH3HA4Ye€HHI TOro, Y4 MOXHa YKJaJaTH Yro4U PO NPUMHUPEHHS
MiX MOTepHniJiIMM Ta OGBHHYBaueHHWM LIOAO0 ABOOO'EKTHHUX
(6araTo06’eKTHUX) 3JIOYUHIB Cy/ Ma€ He TiJIbKU KepyBaTUCH
BUMoOramu crateit 468, 469, 474 KIIK YkpaiHu, a i BCTAHOBUTH,
YU He CyllepedyrTh 3MICT TaKOI yroiy iHTepecaM CyCIiJIbCTBa Ta YU
3a0e3meyeHo 6aaHC iHTepeciB CTOPiH yroAu Npo NPUMHUPEHHS%

YyaTb N0Tepmniyioro y CyZJ0BOMY PO3IJIsi/i yro/iy € 060B’I3KOBOIO.
BiH Ma€e BHUCJIOBUTHU CBOK JAYMKY CTOCOBHO MOXXJIMBOCTI
3aTBepJ KEHHH YTroAHU, NOACHUTH CyAy, Y4 pO3yMi€ BiH HACHAIAKHU
3aTBep/AKeHHs yroju, nepeabayeni ct. 473 KIIK Ykpainu, uu
Oys10 YKJIaZleHHs YTO4U A00POBIJIbHUM. fKIO yK/IaJleHHS YyroAu
He O0yJI0 JOOPOBIILHUM, Cy/, MAa€E BiMOBUTH y ii 3aTBep/>KEHHI:
HalnpUKJIaZ, y KPpUMiHAJbHOMY NpPOBaJKeHHI MoTepHija Npu
NiATOTOBYOMY CY/I0BOMY PO3IJisiJii 0OBUHYBaJIbHOI'O aKTa Ta YroAH1
Npo NPUMUPEHHS 3asiBUJIA, 110 NOMNPH il HeGaXKaHHSA NiJnucaTu
yroAy npo NpUMUPEHHS, MiNUcaTU YroAy ii 3MyCUB CAiJYUH, AKUN
3ayBaXkUB, 1110 B iHIIOMY BUNa/IKy O6BMHYBaueHUU 3BEPHETHCS /10
Hel 3 MO30BOM I[0/I0 PO3MO/iNy CliJibHO HabyToro MaiHa. Kpim

ctaBi yroz : [loctanoBa Ilnenymy Bumjoro cnenianizoBanoro cygy YkpaiHu 3
po3mIAy UMBIJIBHUX | KpUMiHa/bHUX ciipas Big 11.12.2015 poky. URL: http://
zakon3.rada.gov.ua/laws/show/v0013740-15, . 19

! Tlpo mpaKTHKY 3A1iCHEHHS CylaM{ KpUMiHAJIBHOTO MPOBa/XKeHH:A Ha MiJ-
craBi yroz : [loctanosa Ilnenymy Buioro cnenianisoBaHoro cyay YKpainu 3
po3rIaAy UUBIIBHUX | KpUMiHanbHUX cripaB Big 11.12.2015 poky. URL : http://
zakon3.rada.gov.ua/laws/show/v0013740-15, n. 19

2 TloctaHoBa KacariliHoro kpumiHajibHOro cyay Bij 6 rpyans 2018 poky,
cnpaBaNe 756/11661/17. URL : http://reyestr.court.gov.ua/Review /78496216
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TOTO, Ha Il mepeKOHaHHd, CAiAYUU HEeNMpPaBUJbHO BCTAHOBUB
CyMy MaTepiaJibHOTO 36UTKY, 3aBJAAHOT0 3JIOYMHOM, 3 YUM BOHA
KaTeropuyHo He 3r0/[HA, OCKiJIbKMU 30/10Ta 06pyuYKa, sKa Oysa
BKpa/leHa 00BUHYBaY€HUM, BapTYE 3HAYHO OiJibllle, aHDXK 2 356 TpH'.

Y cynoBoMy po3rJ/si/ii yroiu Npo NpUMUpeHHs 6epe y4yaThb i
MIPOKYpPOpP, X04a BiH i He € Il CTOPOHO10. 3 OIVIAZYy Ha 3aTBep/KEeHHA
MPOKYPOPOM OOBUHYBAJIbHOTO aKTy Ta MOXJIMBICTb OCKap>KeHHS
HUM BUPOKY CyZly IepIluoi iIHCTaHLil Ha MiZicTaBi yrozu, B TOMY YK CJIi
¥ yroJi1 po NpMMUPEHHs, KOr0 y4acThb y Cyl0BOMY 3acCiZjlaHHI miJ
yac ii po3misly Ma€e 6yTH 060B’I3KOBOI0O.

Y pasi, K110 3acyKeHU He BUKOHYE YMOBHU YTO/IU, TOTEPIIIAMI
Ma€ MpaBO 3BEPHYTHUCA A0 CYAY, SIKUU 3aTBEPAUB TaKy YroAy,
3 KJIONOTAaHHAM IIPO CKaCyBaHHA BUPOKY. Take KJIONOTAaHHA
MOXe O6YTHU MOJAHO MPOTSArOM BCTAHOBJIEHUX 3aKOHOM CTPOKIB
JaBHOCTI IPUTATHEHHA [0 KPUMiHAJBHOI BiZIOBIAJIBHOCTI 3a
BYMHEHHSA BiZJIOBIJHOr0 KPUMiHAJBHOTO MpaBonopylieHHd. BoHO
pO3II44a€EThCA B CYLOBOMY 3acCilaHHI 3a y4acCTIO CTOPIH yroau
3 MOBIJOMJIEHHAM IHIIUX YYACHUKIB CYyJLOBOIr0 NMpPOBAJXKEHHS.
Tdarap foka3yBaHHA HEeBUKOHAHHSA YMOB YTOJU NMOKJI3aJA€EThCA
Ha notepiisoro. HaciigkoM ckacyBaHHA BUPOKY € NPU3HAYEHHA
CYZ,0BOTO PO3IVISAZY B 3arajJibHOMy MOpPsi/AKY a60 HanpaBJeHHS
MaTepiaJiiB NpPOBAaJ>XeHHf [JAJd 3aBeplieHHd [OCyJLOBOrO
po3caifiyBaHHS B 3arajJbHOMY HOPSAKYy, K0 yroja 6yJa
iHiniiloBaHa Ha cTajiii 10Cy10BOr0 PO3C/iAyBaHHS.

! YxBasa IlaBsorpaZicbKoro MicbKpadHoHHOTO cyAy /JlHimpomeTpoB-
cbkoi obuacti Bix 15 sunHa 2013 poky. URL : http://reyestr.court.gov.ua/
Review /32385567

2 Inpopmanifinuit auct BCCY «IIpo geski nuTaHHA 3/iHCHEHHS KPUMi-
HaJILHOTO POBa/PKeHHs Ha migcTasi yrog» Big 15 mucronaga 2012 poky. URL :
https://zakon.rada.gov.ua/laws/show/v1679740-12
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Po3e’sa3aHHA Kelicy:

DaxkmuyHi 06cmasuHU: Hasi8HicMb y200U NPo NPUMUPEHHSI; HeaU-
3HAHHA 8UHYB8AMOCMI 068UHY8AYEHUM Y CYO080MY 3ACIOAHHI; maep-
0JceHHs1 068UHY8AYEHO020 Y cy0080MY 3aCIOAHHI, U0 8iH HE NO200XHCY-
€MbCS 3 NOKAPAHHAM, 3A3HAYeHUM 8 y200l; Wo Koau ii nionucysas,
tioMy He docmamHbO 6Y/10 pO3’sICHEHO NPO NOPAOK YKAAOeHHs1 y200U
ma npo npasosi Hacaidku yiei y200u; wo He 8negHeHULll, W0 3Moxce
gidwkodysamu wkody nomepniziomy y mi Cmpoku, Wo 3a3Ha4eHi 8
yeodi, ujo yeoda 6yna ykaadeHa 3a iHiyiamueoro caiduozo; no3uyis
npoKypopa ma nomepnisziozo npo 3ameepoxiceHHs y2oou.
Pesneeanmui Hopmu npaea. 32i0Ho 31 cm. 471 KIIK Ykpainu, e
y200i npo npuMupeHHsl 3a3Ha4arms ii cmopoHu, opmyn08aH-
Hs1 nido3pu 4u 068UHY8a4eHHs1 ma tio2o npagosy keaJipikayiro i3
3a3Ha4eHHsAM cmammi (wacmuHu cmammi) 3akoHy Ykpainu npo
KpUMIHAa1bHY 8idnosidanbHicms, icmomHi 01 8idnosidH020 Kpu-
MIHA/bHO20 NPOBAODNHCEHHS 06CMABUHU, pO3MIp WKOJU, 3a80aHOI
KPpUMIHA/IbHUM NPABONOPYWEHHAM, CMpPOK ii 8idwkodysaHHs Yu
nepesik 0itl, He no8’s13aHux 3 8i0WKOJY8aHHAM WKOOU, K nido-
3prosaHull Yu 068uHys8ayeHull 30608°s13aHi 8UUHUMU HA KOpUCMb
nomepninozo, Cmpok ix 84UHeHHs, y3200XceHe NOKapaHHs ma 32004
CMOpIH Ha 11020 NPU3HAYEHHS 60 HA NPU3HAYEHHS NOKAPAHHS ma
38i/1bHeHHs1 810 Ul020 8106Yy8AHHA 3 BUNPOOYBAHHAM, HACAIOKU YKAQ-
deHHs1 ma 3ameaepoxceHHs y200u, nepedbadeHi cmammero 473 KIIK
Ykpainu, Hacaidku HegaukoHaHHs yeodu. [leped yxeaeHHAM piuleHHs
npo 3ameepaiceHHs y200uU Npo 8UHAHHS 8UHys8amocmi cyd nid yac
¢ydoe020 3acidaHHs1 NOBUHEH 3’Acy8amu 8 068UHYB8A4EH020, YU Yi1-
KoM 8iH po3ymie: 1) ujo 8iH mae npaso Ha cydosull po3a50, nid yac
51K020 NpoKypop 30608’a3aHull dosecmu KoxcHy 06cmasuHy wodo
KPUMIHA/IbHO20 NpABONOPYUWEHHS, Y BHUHEHHI 51K020 1i020 068UHY-
sayyromy, a 8iH Mae maki npasa: mosyamu, i akm MO84YAHHS HE
mamume 0151 cydy #00H020 A0KA308020 3HAYEHHS; MAMU 3AXUCHUKA,
Y moMmy vucai Ha OmpuMaHHs npasosoi donomozu 6e30nN1aMmMHO y
nopsidky ma sunadkax, nepedbayeHux 3aKOHOM, abo 3axXuwamucs
camocmitiHo; donumamu nid yac cydo8020 po32.1509y ceidkie 068u-
Hy8ayeHHs, nodamu KA0NOMAaHHA nNpo 8UKAUK ceidkie i nodamu
dokasu, ujo ceiduams Ha tio2o kopucme; 2) HAcAIOKU yKAadeHHs ma
3ameepaiceHHs Y200, nepedbaueHi cmammero 473 KIIK Ykpainu;
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3) xapakmep Kox#H020 068UHy8a4eHHs, Wodo sIK020 8iH BU3HAE cebe
suHysamum; 4) 8ud noKapaHHs, a Makoxc iHwi 3axodu, ki 6ydymso
3acmocosaHi do Hb020 y pasi 3ameepdiceHHs y2odu cydom (u. 4
cm. 474 KIIK Ykpainu). Cyd nepesipsie y2ody Ha 8ionogioHicmb sumo-
2am ybozo Kodekcy ma/abo 3akoHy. Cyo 8i0Mo8./151€ 8 3ameepdceHHI
yeodu, sikujo: 1) ymosu yeodu cynepeyams sumozam ybozo Kodekcy
ma,/a6o 3aKoHy, 8 moMy 4uci donyuweHa Henpasu/abHA Npasoea Kea-
Alpikayis KpUMIHAILHO20 NPABONOPYUIEHHS], SIKE € Oi/1bW MANCKUM
HIJ)C me, Wodo AK020 nepedbayveHa MoxcAu8icms yKAa0eHHs y200u;
2) ymosu yeodu He gidnosidaroms iHmepecam cycninbcmaa; 3) ymosu
yeodu nopywyroms npaea, ceo600u Yu iHmepecu cmopiH a6o iHwux
oci6; 4) icHylomb 06rpyHmMosaHi nidcmasu egaxcamu, wjo ykaadeH-
Hs1 y200u He 6y/10 d06p0o8iAbHUM, 60 CMOPOHU He NPUMUPUAUCS;
5) ouesudHa HemoxcAUBICMb BUKOHAHHS 068UHY8A4EHUM 835IMUX HA
cebe 3a y200010 30608’A3aHb; 6) 8idcymHi pakmuyHi niocmagu 0414
BU3HAHHS suHysamocmi (4. 7 cm. 474 KIIK Ykpaixu).
3acmocyeaHHss HOpM npasa 0o haKkmu4yHUX 06CMABUH.
Y yvomy sunadky obsuHysaueHull: 8kasas Ha sidcymHicmb do6po-
8i/ibHOCMI Npu yKAadeHHI y2o0u; Hepo3yMiHHs1 yM0O8 y2o0u; 8UCA08UB
npunyweHHI npo HeguKoHys8aHicmb y200u 3i c020 60KY. L]e caiduumso
npo HaseHicmb makux nidcmas, nepedbavenux 4. 7 cm. 474 KIIK
Ykpainu: icHyroms 06rpyHmosaHi nidcmasu eésaxcamu, o ykaAaoeH-
Hs1y200u He 6710 006p08IIbHUM, A60 CMOPOHU He NPUMUPUAUCS; 8i0-
cymHi pakmuyHi nidcmasu 015 8UsHaHHs euHysamocmi. Te, wjo npu
YyKkaadeHHI y200u 068UHy8a4eHOMY HeAOCMAMHbBO 6Y10 PO3’ICHEHO
npo nopsidok ykaadeHHs1 y200u ma npo npagosi Hacaidku yiei y2odu
npu momy, o He Hadasa.iacsl npogeciliHa npasHuya donomoza, Mae
6ymu oyiHeHo 51K me, Wo ymosu y2odu nopywyoms npasa, ceo6odu
yu iHmepecu o68uHy8a1eHo20. O4esudHa HEMOHCAUBICMb BUKOHAHHS
068UHyB8aYEeHUM 8351MUX HA cebe 3a y200010 30608°130Hb He Moce
6ymu KoHcmamosaHa y cydo8oMmy 3acioaHHi, OCKIIbKU 068UHY8A-
YeHUll 8UC/08U8 NPUNYUJEHHS, WO 8IH HE 3MOXce BUKOHAMU YMO8U
y200u cmocogHo 8i0wKody8aHHA WKOOU Y 3a3HA4eH] 8 y200i CMpPOKU.
BucHosok. Cyd mae nocmaHosumu yxea.y npo 8iomosy y 3ameep-
doiceHHI y2odu (3a n. 3, 4, 6 u. 7 cm. 474 KIIK Ykpainu), cydose npo-
8A0JCEHHS Y YbOMY KPUMIHAALHOMY NposadiceHHI npodosxcumu y
3a2a/15HOMY NOPSIOKY.
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3anuTaHHA ONA CAMOKOHTPONK

1. fxi ocob6sMBOCTI KpUMiHa/JIBHOTO MPOBa/PKEHHS Ha MifcTaBi yroa?

2. flxi npaBa noTepniJioro y KpuMiHaJJbHOMY NPOBaJPKeHHI Ha i cTaBi
yroa?

3. Ak MOXyTb 3AiHCHIOBATUCS [OMOBJIEHOCTI CTOCOBHO YroJu NpO
NpUMHUPEHHs? XTO MOXeE 6YTH «iHIII0I0 0CO60I0, TOTO/PKEHOI0 CTOPOHAMU
KpUMiHaJIbHOTO MPOBa/PKeHH: (KpiM ci1iffgoro, mpokypopa abo cyai)»?

4. flxaposib NOTEpHiJIOro y KpUMiHaJIBHOMY IPOBa/pKeHI Ha nificTaBi yrogu
PO BU3HAHHSA BUHYBATOCTI?

5. flk cmiBBifHOCUTBCA yroja mMpo MPUMUPEHHS Ta 3BiJIbHEHHS Bij
KpHMiHa/IbHOI BiinoBiZanbHOCTI 3a cT. 46 KK Ykpainu?
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PO3AIN 4

KPUMIHAJIbHE MPOBAAKEHHA
LWoA0 3BUIbHEHHA
BIA KPMUMIHANBHOI BIANOBIAAJIbHOCTI

I1id yac docydosozo po3caidy8aHHsA KpUMIHA/IbLHO20 NPaA8onopy-
weHHs1, nepedbayeHozo 4. 1 cm. 239-1 KK Ykpainu (He3akoHHe 3a80-
/100iHHS TPYHMOBUM NOKPUBOM (NOBEpXHEe8UM WAPOM) 3eMeb),
Mixc nidozprosaHum Bolikom H. ma npokypopom 6y/10 yKaadeHo
y200dy npo 8U3HaHHA sUHysamocmi, 32i0Ho 3 ymosamu sikoi botiko
H. 30608’s3a8c 8uU3HamMu €80 NPOSUHY Ma AKMUBHO Cnpusmu
Y po3kpummi Yyb020 KpuUMIHA/1bHO20 NPABONOPYUIEHHS WASXOM
nogidomaeHHs1 npo cnoci6, yac ma iHwi o6cmaguHu 11020 8UUHEHHS],
a makodic gidukodysamu 3anodisiHy wkody y nogHoMy o6cs3i. [1id
uac po3szasady cydom yzodu y nidzomosuomy cydogomy 3acidaHHi
Boliko H. 3a518u8 K210n0MAaHHs npo 38i/1bHEHHS 1i020 810 KpUMIHANb-
Hoi 8idnogidasbHocmi y 38’A3Ky i3 0illogUM KasimmsM, OCKiIbKU
KpuMIHa/1bHe npagonopyuwleHHs: 8YHUHEHO HUM enepule, OiSiHHS €
KPUMIHANbHUM NPOCMYNKOM, 8IH WUPO NOKAS18CS1, 6€330CMepextcHO
8U3HAB C8010 BUHY, HA0A8 aKMU8Hy donomMozy y po3kpummi Kpu-
MIHAIBbHO20 NPpagonopyuleHHs i nogHicmio 8idwikodysas 3anodisHi
36umku, wo nidmeepdxicyroms 8idnogidHi dokymenmu. [Ipokypop
niomeepdue ekazaHi 06cmasuHu, 00HaK 3anepeyysas npomu 3ado-
80/1€HHS1 K/1I0NOMAHHSA HA mill nidcmasi, wo nido3prosaHuli dobpo-
8I/1bHO nidnucas y200y 1 ii 3acmocysaHHs Mae npiopumem nopis-
HSIHO 31 38i/1bHEHHAM 0co6U 810 KpUMIHA/IbHOT 8idnogidasabHocmi.

AKke piweHHs Mae npuiiHsamu cyd?
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4.1.TloHATTA Ta BUAW 3BiNbHEHHA
Bifi KpMMiHaNbHOI BigNoOBifanbHOCTI

[HCTUTYT 3BiJIbHEHHS BiJi KpUMIiHAJ/JIbHOI BiIIOBiIa/IbHOCTI 437
€ MiXraJiy3eBUM I I'DyYHTYETbCS HAa HOpPMax MaTepiaJbHOrO
KpPUMIiHaJbHOIO NpaBa B 4YaCTUHI MifCTaB 3BiJIbHEHHA Bij
KpuMiHa/ibHOI BignmoBifasbHoCTi (iX CKJI3Zal0Th TMOJIOKEHHS
Po3piny IX «3BisibHeHHS BiJ, KpUMiHAJbHOI BiZiMOBiJaJIbHOCTI»
Ta HU3KM iHmuX ctated KK Ykpainu), a Takok KpUMiHaJbHOTO
MpolLlecyaJbHOrO MpaBa, Ki peryjaoloTh NOPAJ0K 3BiJIbHEHHS
BiJl kpuMiHanbHOI BignoBiganbHocTi (§ 2 «3BiNbHEHHS 0CcO6U
BiJ, KpUMiHaJ/IbHOI BiAgnoBigasbHOCTi» [JlaBU 24 «3akKiHUeHHS
JlOCYZIOBOTO po3cailyBaHHA. [IpofoBXKeHHA CTPOKY JOCYLOBOTO
posciaigyBaHHs» KIIK Ykpainu). Ha BupinieHHs clipHUX MUTaHb
HOro MpakTUYHOT0 3aCTOCYBaHHS cipsiMoBaHa [loctaHoBa [liieHymy
BepxosHoro Cyny Ykpainu Ne 12 Big 23 rpyans 2005 poky «Ilpo
NPaKTUKY 3aCTOCYBaHHA CyJaMU YKpalHU 3aKOHOJLABCTBA NpPO
3BUJIbHEHHSI 0CO6OHU BiJl KpUMiHa/IbHOI BiZimoBigasibHOCTI»! (masi -
[TocranoBa [lnenymy BCY Ne 12), a Tako> HU3Ka NPaBOBUX MO3U LM
BepxoBHoro Cyjny, BTiJIeHUX y HOT0 MOCTAaHOBAX, Ha fAKi 6yJne
3BepHeHa yBara B OaJ/IbLIOMY BUKJIA/.

[IpaBoBa mMpHpo/ia IbOTO IHCTUTYTY NOJISITAE y 036aBJAeHH] 438
0Cco0H, IKa BYNHUJIA KpUMiHaA/IbHE TPABOIOPYIIEHHS, TUX 00 TS>KEHb,
sAKi mepeabavyae KpuMiHasbHA BiamoBiganabHicThb. OcTaHHS,
3riiHo 3 no3unieo KoncrutyniiHoro Cyny YkpaiHu, nepeabadae
o¢ilifiHy OI[iHKY BiATIOBIAHUMU JIep>KaBHUMU OpraHaMU MOBeIiHKH
0CcobHM [K 3JI0UMHHOI i BUCTyNa€E ik ¢popMa peasizalii fepkaBoro

! Tlpo npaKTHKY 3aCTOCYBaHHsI CyZlaM¥ YKpaiH1 3aKOHO/AaBCTBa PO 3BiJib-
HeHHs 0co6H BiJj KpUMiHa/IbHOI BifnoBifanbHOCTi : [locTaHoBa [l1eHyMy Bep-
xoBHoro Cyay Ykpainu Big 23 rpyaus 2005 poky Ne 12. URL : https://zakon.
rada.gov.ua/laws/show/v0012700-05#Text
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[IPaBOOXOPOHHHUX HOPM, fIKa B NiJICYMKY, K IIPABUJIO, NIOJATAE
B 3aCTOCYBaHHI /10 0cOOH, 1[0 BYMHUJA 3JI0YMH, KOHKPETHHUX
KpPUMIiHA/JbHO-IIPABOBUX 3axX0JiB IPUMYCOBOTO XapaKTepy
yepe3 06BUHYBaJIbHUH BUPOK cyay'. Tox, 3BiibHEHHS 0COGH BiJ
KpPUMiHaJIbHOI BiZjlIOBIaJIbHOCTI 0O3HAyYag, 1110 TaKa OLiHKa JiAM
0Co6U He HaIa€ThCA i Bi/IMOBi/IHI 3aX0/111 10 Hei He 3aCTOCOBYIOThCS.

MOoXKJ/IUBICTb 3BiJIbHEHHS 0COOU BijJ KpUMiHa/bHOI BifiMOBI-
JlaJIbHOCTI € MPOSIBOM peaJiizalii iieil ryMmaHi3aMy, 10LiJIbHOCTI Ta
KOMIIPOMICY y KpUMIHa/IbHOMY [IPaBOCYAAl. AJKe B IbOMY BUIIaJIKy
Jlep>kaBa 0QilliliHO BiZIMOBJISIETHCS Biji CBOTO MpaBa Ha MPUTSATHEH-
HS BUHHOTO JI0 KPUMiHA/IbHOI Bi/INOBiIaIbHOCTI B 06MiH HA HOTO
MO3UTUBHY MOCTKPUMiHA/IbHY MOBEIIHKY ab60 BHACJIi/IOK EBHUX
00’€KTUBHHUX 0OCTABHH, 32 SIKUX KpHUMiHaJbHE MPaBOMOPYLIeHHS
a60 0co06a, sika HOro BUMHUJIA, IePeCcTalTh Oy TH CYCIiJibHO He6Ge3-
Me4YHUMU. BpaxoBytouy, 1110 B OCHOBI 3aCTOCYBaHHSA TaKOT'O IHCTUTY-
TY JIEXXUTb KOMIIPOMIC, BaXKJIMBa pOJIb y MOT0 peasizalil HaAaeThbCA
MeziaLii Ta neperoBopam.

[Ipu LbOMy 3BiJIbHEHHS BiJj KpUMiHa/JIbHOI BiITOBIAAJIbHOCTI
BapTO BiApi3HATHU BiJ CYMIXKHUX KPUMIiHaA/JbHO-NIPAaBOBUX Ta
KpUMIiHaJIbHUX NIPOLeCyaJbHUX IHCTUTYTIB. TaK, HalpUKJIaL, AK
BOHO PO3MEXKOBYETbCS 3i 3BIJIbHEHHSM BiJi IOKapaHHs? 3BiJIbHEHHS
Bifi KpyMiHa/IbHOI Bi/[TOBiJa/ILHOCTI € 6iIbII IUPOKUM HOHSTTAM
i 0XOMJII0€ 3BiJIbHEHHS i Bifl MOKapaHHA. AJjie y TUX BUINaJIKaX, KOJH
1110/10 0CO6H1 YXBaJleHO 06BUHYBaJIbHUHM BUPOK, ii BXKe MPUTATHYTO
J10 KpMMiHa/IbHOI BiITOBia/IbHOCTI, TOMYy MO€e UTHCS JIUILIE PO
3BIJIbHEHHHA BiJl IOKapaHHA.

! Pimenns KoncrutyuitHoro Cyay YkpaiHu y cnpaBi 3a KOHCTUTYLiH-
HUM NoJaHHAM MiHicTepcTBa BHYTpIlIHIX cripaB YkpaiHu wozfo odiniiHoro
TJyMadyeHHH NO0JIOXKeHb 4acTUHU TpeTboi cTtaTTi 80 KoHcTuTynii Ykpai-
HU (cnpaBa Npo JenyTaTCbKy HEJOTOPKaHHICTb) Big 27 *koBTHs 1999 p.
Ne 9-pn/99. Bichuk KoncmumyuyitiHozo Cydy Ykpainu. 1999. Ne 5. C. 7-13.
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Okpim TOrO, 3Bi/IbHEHHS BiJj KpUMiHa/IbHOI Bi/IOBIAAJIBbHOCTI 4!
Heob6XiZHO Bifpi3HATH Bijg KpUMiHA/bHOTO MPOBA/KEHHSI Ha
nigcTaBi yroZ. Xo4a oKpeMi NposBU WX IHCTUTYTIB CHiBNaJalThb
(HampuKJ1al, BABHAHHS BUHH Ta 000B’SI3KH 111010 CITiBIIpalli CTOCOBHO
YrOJI1 PO BU3HAHHA BUHYBATOCTI Ta IMOBOI'0 KadATTS; IPUMUPEHHSA
BHUHHOTIO 3 IOTEPIIJIMM Ta BiZLIKOAYBaHHA 3al04IAHO] LIKOAU LI0J0
yroAy Mpo NPUMHPEHHS Ta 3BiJIbHEHHS 0COOU BiJl KpUMiHa/IbHOI
BiZIIOBIZJa/IbHOCTI y 3B’I3KY i3 IPUMHUPEHHSIM BUHHOTO 3 1I0TEPIIJIMM),
BOHHU € pi3HUMU. 3 1boro npuBoay BepxoBHuii Cyz HaroJyocuB Ha
TOMY, 1[0 32 3araJlbHUM NPaBUJIOM, Y BUMIAJKy HassBHOCTI Mi/icCTaB
JJIS1 3BIJIbHEHHS BiJi KpUMiHAJIbHOI BiAIOBIJa/JIbHOCTI, 3 OIJIALY
Ha Te, 110 IHCTUTYT yroJ, y KpUMiHaJbHOMY NPOBA/KEHHI, AK i
IHCTUTYT NpU3HAUYEHHS MOKapaHHSA Y TOMY YMCJIi 3 ypaXyBaHHAM
HAOro 0co6JIMBOCTEN Y BUNIA/IKY 3aTBepP/AKeHHs yroAu (4. 5 cT. 65
KK Ykpainu) Hisik (K B MaTepiaJibHOMY, TakK i B mpoljecyajbHOMY
acrneKTax) He KOPeCnoHAYIThCS 3 iHCTUTYTOM 3BiJIbHEHHS Bi/J
KpUMiHaJIbHOI BiANOBIZAaJIbHOCTI, € B3AEMOBUKJIIOYHUMU Ta
MOTPeOYIOTh PO3MEXKYBAaHHSA, Cy/l Ma€ 3riIHO 3 11. 3 4. 7 cT. 474 KIIK
YKpaiHu BiAMOBUTHU y 3aTBEP/KEHHI yroZid Ta 3BIJIbBHUTU 0COOY
BiZi KpUMiHa/IbHOI BifjnoBigasbHOCTI!. 30KpeMa, Biipi3HAIOThHCS:
1) cdepa 3acTtocyBaHHA 1LUX iHCTUTYTIB (cdepa 3BiJibHEHHS
BiJi KpUMiHa/JbHOI BiZMOBiZJaJIbHOCTI y 3B’S3Ky i3 AiOBUM
KasAiTTSIM Ta NPUMUPEHHSAM € BYXKUYOl0 32 KOJIOM KPpUMiHaJIbHUX
MpaBONOPYIIEHB); 2) MiZicTaBH iX 3acToCyBaHHS; 3) MpoIeCcyaJlbHUN
nopsAAo0K peasnizarnii; 4) opopmiaeHHsI pe3yabTaTy (3BiJIbHEHHS
Bi/i KpuMiHabHOI Bi/IMOBiAAIbHOCTI TSrHE 33 CO60I0 3aKPUTTS
KPUMIiHaJbHOTO NMPOBa/JPKEHHSA YXBaJOK CYAy, a 3aTBep/ KeHHH
yroJi1 — yXBaJleHHsI 06BHHYBaJIbHOTO BUPOKY); 5) MpaBoBi HaCiIKH
(y mepiioMy BUNaAKy ocoba 3BiJIbHAETHCS Bij, KpUMiHaJ/bHOI

! MocraHoBa KacaniitHoro kpuminanbHoro cyay BepxoBHoro Cyay y cipasi
Ne 439/1344/17 Bix 16 :xoBTHs 2018 p. URL : https://protocol.ua/ru/institut_
ugod_u_kriminalnomu_provadgenni_godnim_chinom/
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BiZMOBiAANBHOCTI, @ y IPyrOMY — OTPUMYE Y3roJpKeHe IOKapaHHA
TOII10).

BogHo4ac BapTO 3ayBaXKUTH, 10 B IEePCIEKTUBI MOXJIUBOIO
€ iHKopropanid IHCTUTYTYy 3BiJIbHEHHA BiJ, KpUMiHa/JAbHOI
BiANOBiZ@NbHOCTI 1,0 IHCTUTYTY yroA. Lle noB’sizaHo, 30KpeMa, 3 TUM,
110 MPOEKT HOBOT'0 KprMiHanbHOTO KoieKCy YKpaiHy, 10 TOTYEThCA
Po604010 rpynow 3 NUTaHb PO3BUTKY KPUMiHa/JbHOrO mpasal,
B3araJii He nepe/ibaya€ iHCTUTYTY 3BiJIbHEHHS BiJ KpUMiHaJIbHOI
BignoBifanbHOCTi. ToMy, y pasi NpUUHATTSA LbOrO HNPOEKTY,
IHCTUTYT 3BIJIbHEHHSA BiJj KpUMiHaJbHOI BiJIOBiAAJIBHOCTI y
KpUMiHa/JbHOMY NpaBi Gyjae JiKBiJjloBaHO, MpoTe OKpeMi Horo
pi3HOBHAM, UMOBIpHO, 6yAYTh 3aCTOCOBYBATHUCA Ha MPaKTHUILi
[Py BM3HA4Y€HHI AOLIJIBHOCTI YKJIaJleHHA Yo Yy KpUMIHAaJIbHOMY
[IPOBA/>KEHHI.

B ykpalHCbKOMY 3aKOHOJIaBCTBI BiJICyTHE BHU3Ha4YeHHH
3BiJIbHEHHSI 0COOU BiJl KpUMiHaJBHOI BiAnoBigaibHOCTI. PasoMm
3 TUM, BOHO BUPOOGJIeHEe Cy/I0BOI0 MPaKTHUKoI0. Tak, 3rifHo 3 m. 1
[ToctanoBu Ilnenymy BCY Ne 12 3BisibHEHHS BiJi KpUMiHaJIbHOI
BiZINOBIIa/IbLHOCTI - 1€ BiMOBa iep>kaBU Bi/] 3aCTOCYBaHHS /10 0CO0H,
sIKa BUMHMJIA 3JI0YUH, epejbadeHux KpuMiHa/ibHUM KOZEKCOM
o6MexxeHb 1i mpaB i cB0O6O/ HIJISAXOM 3aKPUTTS KPUMiHaAJbHOI
CIpaBY, siKe 3/1iHCHIOEThCA y BUNaiKax, nepegoadeHux KK Ykpainuy,
B nopsAKy, BcraHoBsieHoMy KIIK Ykpainu?

Ockinbku 3BiJIbHEHHS 0COOU Biji KpUMiHAIBbHOI BiZinmoBifAa b-
HOCTI - Ile MiKTraJIy3eBUH IHCTUTYT, HOr'0 MNOHATTS OXOILJIIE KPHU-
MiHaJIbHO-NIPABOBi Ta KPUMiHaJIbHI NIpoLecyaJbHi 03HAKU. TakK, y

! TexcT npoekTy HOBOro KpuMiHa/bHOTO KOZeKCy YKpaiHU CTAaHOM Ha Bepe-
cenb 2022. URL : https://newcriminalcode.org.ua

2 [Ipo npaKTHUKY 3aCTOCYBaHHS CylaMH YKpaiHU 3aKOHO/JaBCTBA PO 3BiJb-
HeHH$1 0co6H BiJj KpUMiHa/IbHOI BinoBifanbHOCTi : [locTaHoBa [lneHyMy Bep-
xoBHOro Cyzy Ykpainu Bif 23 rpyznus 2005 poky. URL : https://zakon.rada.gov.
ua/laws/show/v0012700-05
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KPUMiHaJIbHO-IIPABOBOMY CE€HCI 3BiJIbHEHH BiJi KDUMiHAJIbHOI Bij-
MOBiZlaJIBHOCTI XapaKTepU3y€ETbCA TAKUMU O3HAKAMMU:

1) 3acTOCOBYETHCS JiMIle y BUIMajAKaX, nepenbadeHux KK
YKpaiHu, 10 CTOCYIThCS 3HUKEHHS CycliJibHOI Hebe3-
MEeYHOCTi KPpUMiHAJIbHO MPOTUIIPABHOTO JisTHHS Y4 0CO6H,
siKa HOro BYMHUIIA;

2) He BiJIOyBa€TbCs Jep>KaBHUU ocysA 0cOoOH, sika BUMHUJIA
KpHUMiHa/IbHe NpaBonopyuieHHs (06BUHYBaJlbHUN BUPOK
Cy/ly He BUHOCHUTBCS);

3) 10 BUHHOTO He 3aCTOCOBYEThCS NOKAapaHHS;

4) 9epe3 BificyTHiCTb 06BUHYBAJILHOTO BUPOKY 3BiJIbHEHA Bij
KpPUMiHaIBbHOI BiINOBi1a/IbHOCTI 0CO6a BBAXKAETHCS TAKOIO,
1[0 He Ma€ cyauMocTil.

Y KpuMiHa/IbHOMY MpPOLIECYaJbHOMY CEeHCi 3Bi/IbHEHHST 0CO6HU

Bi/l KpUMIiHaJIbHOI BiZiIOBIIA/IBHOCTI XapaKTepPU3YETbCA TaKUMU
O3HaKaMH:

1) 3aCTOCOBYETBCS JIUIIIE J0 MiZJ03PI0BAHOr0 (06GBUHYBAuYEeHOTI0)
Ta 3a HOro 3ro/io;

2) Ma€ 0co6/IMBUI IOPSIAOK (10 JeTaslbHillle pO3I/sJaTUMEeTbCs
y HaCTyMHOMY MiZipo3/ii);

3) 3zilicHIOETBCA CyloM 3a 060B’I3KOBOI y4acTi MpoKypopa,
niZ103p10BaHOr0 (06BMHYBAuY€HOT0), a B lesIKUX BUNIA/IKaX —
[OTEePIIiJIOoro;

4) nepen6avae 3aKPUTTS KPUMiHA/IbHOTO MPOBA/PKEHHS%

! Y3arasbHeHHs Cy/10BOi MPAaKTUKH MiCIIeBUX Cy/liB M. XapKoBa i XapKiBCbKoi
06J1acTi 111010 PO3IJIsAY KPpUMiHAJIbHUX CIIPAB y BUNAa/[KaX 3BIIbHEHHS BiJi KpU-
MiHa/IbHOI BiZIMOBIAAJIBHOCTI TA 3BiJIbHEHHS BiJj KpUMiIHA/JIbHOIO NMOKapaHHA
3a nepiog 2011-2012 pp. URL : http://hra.court.gov.ua/sud2090/inf_court/
generalization/criminal6/

2 JlankiH A. B. Y4acTb IpoKypopa B KpUMiHaJIbHOMY IPOBa/PKeHHI 3i 3Bi/ib-
HEHHSIM 0COOHU Bifi KpuMiHa/bHOI BiAnoBifanbHOCTI. BicHuk Jly2aHcbkozo dep-
JHasHo20 yHigepcumemy eHympiwHix cnpae imeri E. O. [lidopenka. 2015.Ne 3 (71).
C. 140.
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3 ypaxyBaHHSIM BHUKJAJ[eHOTO, 3BiJ/IbHEHHA 0CO6GU Bij
KpMMiHaJIbHOI BiANOBiAa/JIBbHOCTI MOXHAa BU3HAYUTH HK
3/iliCHIOBaHy Cy/i0OM y 0COGJIMBOMY NPOLeCyaJIbHOMY MOPAAKY
odiniiHy BiAMOBY JepKaBM BiJ 3acyJKeHHsI Ta NOKapaHHS
oco6u, sKa MiJ03PIETHCA, 06GBUHYBAYYEThCA Y BUYMHEHHI
KPUMiHA/JIbHOI'0 NPaBONOPYLUIEHHs, 0 3aCTOCOBYETHCA 3a
HasABHOCTI migcraB, nepea6ayenux KK Ykpainum, misixom
3aKpUTTA KPUMiHAJIbHOTO NPOBAaAKEHHS.

Xoya mpolecyaJbHUH MOPAAOK 3BiJIbHEHHSA 0COOM BiJ
KpUMIiHa/JIbHOI BiiOBiAabHOCTI, 0 BU3Ha4YaeTbcd KIIK Ykpainy,
€ €IMHUM, i/ICTaBX Ta yMOBH MOT0 3aCTOCyBaHHS, perJlaMeHTOBaHi
KK Ykpainu, 3HauHO Bifipi3HAIOTHCH, 1[0 [la€ 3MOTY MOAIJIUTH
3BiJIbHEHHS 0COOH Biji KpUMiHAIBbHOI BiZjTOBijasibHOCTI Ha MeBHI
BUAU. TaK, 3araJIbHONPUUHATUM € BUOKPEMJIEHHS 3araJbHUX
Ta cneliaJbHUX BU/IB 3BiJibHEHHSI 0CO6M BijJi KpUMiHAJIbHOI
BiZIMOBiIaIbHOCTI.

3arasibHi BUAU 3BiJIbHEHHS 0COOM Bij KpuMiHaJ/IbHOI Bijmo-
Bifla/ibHOCTI nepeabavyeHi 3arasbHoto dyacTuHOw KK Ykpainu i
3aCTOCOBYIOThCS Y OY/Ib-IKOMY KPUMiHaJbHOMY MPOBa/XKEHHI, 1110
BiZIIOBiJa€ BU3HA4YeHUM yMOBaM. [0 HUX BiIHOCATb HacaMmIepes Ti
BU/IY 3BIJIbHEHHS BiJl KpUMIiHAJIBHOI BiZINOBIAAJIBHOCTI, W0 NEpej-
6audeni Po3aisiom [X KpuMiHa/ibHOTO KoOJIeKCy, a came: 1) 3BiJIbHEHHS
Bi/i KpUMiHa/IBHOI BiZIMOBIJa/ILHOCTI y 3B’13KY 3 JIIHOBUM KasATTAM
(ct. 45 KK Ykpainu); 2) 3BiibHeHHs Bii KpuMiHaIbHOI Bi/[ITOBi1a/1b-
HOCTI ¥ 3B’I3Ky 3 IPUMHPEHHSM BUHHOTO 3 noTepnisiuM (cT. 46 KK
Ykpainu); 3) 3BisIbHEHHS BiJi KpUMiHAJIBHOI BiZIOBiAaIbHOCTI y 3B’513-
Ky 3 iepeziauero oco6u Ha mopykH (ct. 47 KK Ykpainu); 4) 3BisibHEHHS
Bi/l KpUMiHaJ/IbHOI BiANOBiAAIbHOCTI y 3B’13KY 3i 3MiHOI0 06CTaHOBKHU
(ct. 48 KK Ykpainu); 5) 3Bi/ibHeHHs BiJi KpMMiHaJIbHOI Bi/[TOBija/1b-
HOCTI y 3B’I3KY i3 3aKiHYeHHSM CTPOKiIB laBHOCTI (cT. 49 KK Ykpainu).

Jlo 3arajibHUX BU/iB 3BiJIbHEHHSI 0COOU BiJi KpUMiHaIbHOI
Bi/IMOBiAJIbHOCTI TaKOX 3apaxoBYyIOTh: 1) 06POBIIbHY BiIMOBY
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NpU He3aKiHYeHOMY KpHUMiHaJbHOMY npaBonopyiieHHi (ctT. 17
KK Ykpaiuu); 2) no6poBisibHY BigMoBY cniBy4dacHuKiB (cT. 31 KK
Ykpainu); 3) 3BiJIbHEHHS BiJ, KpUMiHa/JbHOI BiANMOBiAATBHOCTI
HEMOBHOJIITHbOI 0CO6U i3 3aCTOCYBAaHHSM NMPUMYCOBUX 3aX0/[iB
BUXOBHOr0 xapakTtepy (4. 1 ct. 97 KK Ykpainu); 4) 3BisibHEeHHS BiJ
KpUMiHaIbHOI Bi/IMOBi/Ja/IbHOCTI HEMMOBHOJIITHLOI 0COOH Y 3B’I3KY i3
3aKiHYeHHSM CTPOKiB JaBHOCTI (4. 2 cT. 106 KK Ykpainu)'. AHasorom
3BiJIbHEHHS 0COOU BijJy KpMMiHa/JIbHOI BifiOBilasbHOCTI, 110
3aCTOCOBYETbCS /10 OPUAUYHUX OCib, € 3BIIbHEHHS FOPHUIUYHOI 0COGH
Bi/l 3aCTOCYBaHHS 3ax0/iiB KpPUMiHa/bHO-NIPAaBOBOT0 XapaKTepy
(cT. 96-5 KK Ykpainu). Xoua BiAnoBifHi cTaTTi i MiCTATHCA B iHIIUX,
Hixk Pozgin IX, ctpykTypHux yactunax KK Ykpainu, BoHU Takox
MaloTh 3araJbHUM XapakKTep i nepe/16a4ar0Th CUTYaIlil 3Bi/IbHEHHS
0co6H BiJj KpUMiHa/IbHOI BiZAMOBiAABHOCTI.

CneniasbHi BUAM 3BiJIbHEHHdA BiJi KpPUMIiHaJbHOI
BiZOBila/IbHOCTI 3aCTOCOBYIOThCA JIMLIE 32 HAaABHOCTI YMOB,
3aKpinyieHux y KOHKpeTHUX cTaTTsax OcobsnBoi yactTuHu KK Ykpainu
CTOCOBHO OKpPEeMHUX CKJIaJ|iB KPUMIHAJbHUX NPABONOPYLIEHD,
30kpeMa y 4.5 cT. 110-2,4. 2 cT. 111, 4. 2 cT. 114, 4. 3 cT. 175, 4. 4
cT. 212,4. 4 cT. 212-1, 4. 6 cT. 255, 4. 6 cT. 258, 4. 2 cT. 258-3, 4. 4
CT.258-5,4.6 cT.260,4.3 ¢T. 263,4.4 ¢T.289,4.4 c1.307,4. 4 cT. 309,
4.4 ct.311,49.5c¢cT. 321,4. 4 ct. 321-1,4. 5 cT. 354,4. 4 cT. 401, 4. 5
CT.447. K npaBuUJIO, Criellia/IbHi BUJ U 3BUIbHEHHS BiJil KPUMiHA/IbHOI
Bi/IIOBiZJa/IbHOCTI Nepeab6avyarwThCcsA MO0 KPHUMiHAJIbHUX
MpaBoMOpylieHb, IKi MAalOTh 3HAYHY CyCHiJIbHY He6e3Me4yHicTh,
JIJATEHTHUU XapaKTep, CKJAaJHICTb Y BUKPUTTI Ta JOKa3yBaHHI.
Hanpukaag, 3rignHo i3 4. 2 cT. 111 KK YkpaiHu 3BiIbHAETHCA Bij
KpUMiHa/JIbHOI BiINIOBIIa/ILHOCTI 3a Jep>KaBHY 3paly TPOMaiAHUH
YKpainuy, K110 BiH Ha BUKOHAHHS 3JIOUMHHOI0 3aBJaHHS iHO3€MHOI
JleprKaBH, iH03eMHOI opraHisaliii abo ix npe/ICTABHUKIB HisIKUX Al

! BaysiH 0. B. 3BisibHEeHHS BiJj KpUMiHa/IbHOI BiiNOBiZA/IbHOCTI : MOHOTpa-
¢is. Kuis : Atika, 2004. C. 64.
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He BYMHUB i J06POBIJILHO 3asiBUB OpraHaM Jlep>KaBHOI BJIaJiy PO
CBiH 3B’S130K i3 HUMHM Ta NP0 OTPUMaHe 3aBJAaHHs. BignosigHo no
4. 3 cT. 263 KK Ykpainu ocoba 3BiJIbHAETHCS BiJi KpUMiHAIbHOI
BiZimoBiaIbHOCTI 32 HE3aKOHHE MMOBO/PKEHHS 31 36p0€r0, 600BUMU
npunacamu abo BUGYXOBUMU peuOBUHAMM, SIKI0 BOHA JJ06POBi/IbHO
3/laJla opraHaM BJia/iu 36poto, 60110Bi npunacy, BUOYX0Bi pe4OBUHU
abo BUOYXOBi pUCTPOI.

®akTuuHoO, 3akpinJieHi B OcobinBiil yactuHi KK Ykpainu cne-
LiaJIbHI MiZiCTaBU 3BIIbHEHHS BiJi KpUMiHAJIbHOI BiZIIIOBIJa/IbHOCTI
€ YTOYHEHHSM 3arajbHUX MiZiICTaB CTOCOBHO KOHKPETHUX CKJa/liB
KpUMiHaJIbHUX MPaBONoOpylieHb (MepeayciM, AiHOBOro KasaTT:),
TOMY B MeXaXx I[bOr0 NiApo3/ily MU 30cepeUMO yBary caMe Ha
3araJIbHUX BU/aX 3BIJIbHEHHA BiJj KDUMiIHAJIbHOI BiIOBIAJIBHOCTI.

3asekHo BiJi 060B’I3KOBOCTI 3aCTOCYBaHHS Ti€l 4 iHIIOI
niZicTaBu 3BiJIbHEHHS 0CO6H Bii KpUMiHa/IbHOI BiANIOBIAA/IBHOCTI
BOHU NOAI/NAKTBCA Ha AMCKpeninHi (dpakyabTaTUBHI,
AUCIO3UTHUBHI) Ta iMmnepaTuBHi (060B’SI3KOBI).

JMcKpeniiHi BUAM 3BiJIbHEHHS 0CO6U BijJi KpUMiHa/bHOI
BiZIIOBiJaJIbHOCTI HAABHI y BUNAJKaX, KOJU CyJ MOXe, ajie He
3000B’s1I3aHUN, NPUKAHATU BiANOBiJHe pilleHHs 3a HAsABHOCTI
nepesbadyeHUx 3aKOHOM mijfcTaB. lllo10 UX BUIB 3Bi/IbHEHHSA
3aKOHO/IaBellb BKa3ye, 1[0 0cob6a «MOXe OYTH 3BiJibHEHa Bif
KpPUMiHaJIbHOI Bi/IITOBi1aibHOCTI». /|0 TaKKX GaKyJIbTaTUBHUX BUJIiB
HaJIeXaTh: 3BiJIbHEHHSI 0COOU Bi/i KpUMiHAJIbHOI BiZIMOBi 1A/ IbHOCTI
y 3B’s13Ky i3 nepeaudeto Ha nopykH (cT. 47 KK Ykpainu), 3BiibHEHHSA
0co6H Bij KpuMiHa/bHOI BiiMOBiAanbHOCTI y 3B’A3KY 3i 3MiHOIO
o6ctaHoBKH (cT. 48 KK Ykpainu), 3BiibHEHHS BiJ KpuMiHabHOT
BIZ{IIOBiJa/IbHOCTI HENIOBHOJIITHBOTO i3 3aCTOCYBAaHHAM IPUMYCOBUX
3axo/iiB BUXoBHOro Xapakrtepy (cT. 97 KK Ykpainu); 3BiibHeHH:A
BiJi KpMMiHaJ/JIbHOI BiZMOBiA/IbHOCTI BiiCbKOBOCJYKO0BIIS i3
3aCTOCYBaHHSM JI0 HbOI'0 3aX0/IiB, NepeA0adeHux AucuniiHapHuM
cratyToM 36poiHux Cus Ykpainu (4. 4 ct. 401 KK Ykpainu). B Takux
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BUINA/IKAX JI/151 3BIJIbHEHHS 0CO6OH BiJi KpUMiHAJIBHOI BiIMOBI1a/IbHOCTI
HeJ0CTaTHbO JIMlIe BCTAHOBJIEHHS MNifCTaB Ta YMOB TaKOrO
3BiJIbHEHHS, NepebadyeHUX 3aKOHOM. HaToMicTh pillleHHs npo Te,
3BIJILHATH YU Hi 0c00Y Bif, KpUMiHa/MbBHOI BiZiMOBiJa/IbHOCTI, Cy/[
NMpUMMae, BUXOASAYHU i3 06CTaBUH KPUMiHAJIbHOTO MPOBA/PKEHHS],
ocobu mifo3proBaHOro (0O6GBUHYBAaYeHOro) Ta iHIIUX YMOB,
KepylouKMCh BJaCHHUM NepeKOHaHHAM (po3Cy/1oM), BHACAiI0K YOTO
i NiZiCTaBu ¥ iIMEHYIOTbCSA JUCKpPeLiMHUMHU.

IMnepaTuBHi BUAHU 3BiJIbHEHHS 0COGH Biji KpUMiHaIbHOI Bif-
MOBiIA/ILHOCTI Mepe/16a4aloTh OAHO3HAYHUH i 6e3a/bTepHATHBHUI
0060B’SI30K Cy/ly 3BUJILHUTH 0CO6Y Biji KpUMiHA/IBbHOI BiiMOBi1a/1b-
HOCTI 32 HafABHOCTI BiJIOBIAHUX i/ CTaB, OCKIJIBKU W00 HUX Y
BignmoBigHux ctaTTax KK Ykpainu 6e3a1bTepHAaTUBHO BKA3YEThCS
1110 0c06a «3BiJIbHAETHCS Biji KpUMiHa/MIbHOI BifinoBijabHOCTI». B
TAKUX BUINIAJKaX CYZ Ji€ He3aJIeXKHO BiJi CBOI'O PO3CYAY, | He Moxe
BiZIMOBUTH y 3BiJIbHEHHI 0c06U BijJj KpUMiHAJIbHOI Bi/|IOBi/Ja/IbHO-
CTi 3a BJIACHUM INepeKOHaHHAM. [lo iMOepaTUBHUX HaJsiexaTb BCi
iHLI, KpiM 3a3Ha4Y€HUX BUILE, BUM 3BIJIbHEHHA BiJ KpUMiHaJIbHOL
BiJIOBi1aIbHOCTI.

3BiJIbHEHHS BiJi KpUMiHaJIbHOI BiNIOBiAJIbHOCTI NOAIJISIETHCA
Ha eBHI BU/IU TAKOX 3aJI€KHO BiJ| XapaKTepy NiiICTaBU AJIs1 [bOTO.
Tak, 3rigHo i3 n. 2 [locranoBu Ilnenymy BCY Ne 12, nizcraBoro
3BiJIbHEHHS BiJi KPpUMiHAJIbHOI Bi/IMOBIIaIbHOCTI MOXXe 6yTH a60
NneBHA MOBeJ[iHKA 0COOU Mic/si BAMHEHHS 3JI0YMHY, Ky Jlep’KaBa
3ao0xo4ye (AifoBe KasgATTS, MPUMHUPEHHS BUHHOIO 3 NOTEPMIINM,
MPUNIUHEHHS 3JI0YMHHOI JIiIJIbHOCTI Ta ;06POBi/IbHE MOBiAOMIIEHHS
Npo BUMHEHe TOI0), abo HAacTaHHS MeBHOI moAii (HanmpukJag,
3MiHa 06CTAaHOBKH, 3aKiHYE€HHs CTPOKiB JaBHOCTi) . BigmoBigHo,

! Tlpo npaKTHKY 3aCTOCYBaHHsI CyZlaM¥ YKpaiH1 3aKOHO/IaBCTBa PO 3BiJib-
HeHHs 0co6H BiJj KpUMiHa/IbHOI BifnoBifanbHOCTi : [locTaHoBa [l1eHyMy Bep-
xoBHOro Cyny Ykpainu Bizg 23.12.2005 p. Ne 12. URL : https://zakon.rada.gov.
ua/laws/show/v0012700-05#Text
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MOX>KHAa BUOKPEMUTH CyO’'€KTHBHI Ta 06’'€KTUBHI miAcTaBU AJs
3BiJIbHEHHS 0CO0M BiJ KpMMiHA/IbHOI BiANIOBiZa/IbHOCTI.

Cy6’eKTMBHI NiACTaBU OB’ A3YIOThCS i3 IEBHOIO NO3UTHUBHOIO
MOCTKPUMiHa/IbHOIO OBE/IIHKOIO MiJ03pI0BaHOI0, 0OBUHYBAu€HOr 0.
Lle cBiztoMe, 1Tis1eCTTpsIMOBaHEe BUMHEHHS 0CO6010 TEBHUX MO3UTHBHUX
Jifl, cnipsAIMOBaHUX Ha MiHiMi3alilo HeraTUBHUX HaCJiJKiB
KpUMiHa/JIbHOTO MpaBoNoOpyileHHs (1Mpe KasATTs, J0OPOBiibHE
MOBi/JOMJIEHHSI PO KPUMiHa/IbHE MPABOMOPYIIEHHS, CIPUSHHS
HWOr0 pO3KPUTTIO, BiIIKOAYBaHHS 3aMO/iIHOI IIIKOAM TOII0) a6o
yTPUMaHHS Biji BAMHEHHS TeBHUX HETaTUBHUX JiH (YXUJIEeHHS BiJl
3ax0/1iB BUXOBHOTO XapaKTepy, NOPyIIeHHS TPOMaiCbKOTr0 NOPSAAKY
To1110). /I0 CYy6'EKTUBHUX HAJIEXKUTh MepeBakHa Gi/IbIICTh MicTaB
JlJIS 3BIIbHEHHS 0COOH Bii KpUMiHA/IBHOI Bi/INMOBiZIaIbHOCTI: AifioBe
kasaTTd (cT. 45 KK Ykpainu), npuMupeHHsI BUHHOTO 3 OTEPIIJIUM
(ct. 46 KK Ykpainn), nepesiaya oco6u Ha nopyku (ctT. 47 KK Ykpainn),
3BiJIbHEHHS HENOBHOJIITHIX BiJj KDUMIiHAJIbHOI BiAIOBIa/IbHOCTI
i3 3aCTOCYyBaHHAM NPUMYCOBUX 3aX0JiB BUXOBHOI'O XapaKTepy
(cT. 97 KK Ykpainu), cierjiasibHi BUAW 3BiIbHEHHS Bi/i KpUMiHAJbHOI
BiJMIOBi1a/IbHOCTI.

06’ekTUBHI miAgCTaBM 3BiJibHEHHS BiJg KpuMiHanbHOI
BiZIIOBifa/IbHOCTI He 3aJieXaThb BiJ, MoBeJiHKH oco6u Ta Ii
CTaBJIEHHS [0 KPUMiHAJIbHOTO NIPaBOMOPYIIEHHS, a IPYHTYIOThCA
Ha INeBHUX NMoAiax abo ABUIAX 00’€KTUBHOI AiHCHOCTI, Ha AKi
ocoba HigK He BmnMBa€. /1o 06’€KTUBHUX NiJiCTaB 3BiJIbHEHHS
BiJi KpUMIiHA/bHOI BiZNOBIZaJbHOCTI HaJjiexkKaTb: 3BiJIbHEHHS
BiJi KpUMiHa/MbHOI BigmoBimasnbHOCTI y 3B’SI3Ky i3 3MiHOIO
o6ctaHoBKH (cT. 48 KK Ykpainu), 3BisibHEeHHS BiJj KpuMiHabHOT
Bi/INOBi/laIbHOCT] y 3B’SI3KY i3 3aKiHUEHHSIM CTPOKIiB JAaBHOCTI
(ct. 49 KK VYkpainu); 3BiJIbHEHHS WPUAHUYHOI 0COOU Bif
3aCTOCYBaHHA 3aX0/iB KPHUMIiHAJbHO-IIPABOBOIO XapaKTepy
(cT. 96-5 KK Ykpainu). Hanpukniaz, 3MiHa 06CTaHOBKHY 03HAUag, 110
BUMHEHE 0C00010 iTHHS BTPATUJIO CYCIiJIbHY Hebe3MeyHicTb abo
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1151 0co6a nepecTasia 6y TH CyCiibHO HeGe3MeYHOI0, 10 He 3a/1eXUTh
Bif mocTKpuMiHa/IbHOI MOBe/iHKY 1ji€l 0c06U. CTPOKU JJaBHOCTI,
3i CIJIMBOM SIKUX MOB’A3YEThCS HEOOXIHICTh 3Bi/IbHEHHST 0COOH
Bi/ KpUMiHa/JIBHOI BiINIOBi/Ia/IbHOCTI, TAK0X MalOTh 06'€KTUBHUHN
XapaKTep i He 3a/1eKaThb BiJ| BOJIi YU NOBEAIHKY [IPaBONOPYLIHUKA.

3BiJIbHEHHS BiJ, KpMMiHaJ/JbHOI BiIOBila/IbHOCTI MOXHa
MOAIJIMTH HAa BUAU TAKOX 3aJIe)KHO BiJl HACAIAKIB NPUUHATTA
TAKOTO pillleHHs. B meBHUX BUNA/IKaX BOHO Mepe/ibavyac MoKJIaAeHHS
Ha 0co0y MeBHUX 3000B’13aHb, HEBUKOHAHHS SIKUX € MiICTaBOIO
JJI TeperysaAy BiAMOBIZHOro pilleHHA | NPUTATHEHHd Ii [0
KpHUMiHa/IbHOI BiATIOBiAA/IbHOCTI Ha 3ara/ibHUX MiJiCTaBaX. 3aJ€KHO
Bi/l IbOrO 3BiJIbHEHHS BijJ KpUMiHaJ/JbHOI BiJANOBiAa/IBbHOCTI
MOXKe GyTH 6e3yMOBHMM Ta YMOBHHM.

Be3yMoBHe 3BiJIbHEHH BiJ| KpUMiHa/IbHOI Bi/IOBIAAJIbHOCTI
nepeabadyae OCTAaTOYHICTh i 6e3MOBOPOTHICTh 3aKPHUTTH
KpPUMiHaJIbHOTO MPOBa/>KEHHS, pillleHHS PO sIKe He MOXe OyTH
neperyissHyTe 3aJieKHO BiJi HACTYNHOI MOBEeAIHKHA 0CO6OU micuis
HabpaHHSI HUM 3aKOHHOI CHJIM. Bisb1icThb BU/IiB 3BiIbHEHHS 0COOU
BiJl KpHMiHa/IbHOI BiANIOBiAA/IbHOCTI MalOTh 6€3yMOBHUH XapaKTep.
Hanpuksiaj, He MOXKe 6y TH NeperJisiHyTe pillleHHs MPo 3BiJIbHEHHS
MiJI03PIOBAHOTO Yy 3B’I3Ky i3 NPUMUPEHHAM 3 MOTEPIIJUM Y
BUIAJKY, AKILO IiCJ 3aKPUTTSA KPUMiHAJIbHOTO MPOBAJKEHHA
BiH He BUKOHAE B3ATHX Ha cebe 3000B’s13aHb i3 BiJ[IIKOyBaHHS
[OTepIiJIOMy 3aloJisAHOI KPUMiHAJbHUM NPaBONOPYLIEHHAM
mkoau. Tak camMo He mepeAbGadYeHO CKACYBAaHHS pillleHHS TPO
3aKPUTTS KPUMIiHAJIbHOTO NMPOBA/P)KeHHS 3i 3Bi/IbHEHHSM 0COOH
Bifi KpUMiHa/IbHOI Bi/[TOBiZjaIbHOCTI y 3B’SI3KY i3 1IHOBUM KasTTAM
Y1 3MiHO0 06CTAHOBKHU Y pa3i HACTYMHOI'0 BUMHEHHS 0CO6010 HOBHUX
KPUMiHa/JIbHUX IPABONOPYIIEHB.

YMoBHe 3BiJIbHEHHsSI ocob6u Bia KpuMiHaabHOI Bifgmo-
BiJlaJIbHOCTiI MOXJIMBE y BUMAJKy, KOJU 0coba, 1040 sKOi
pO3TSaeEThCA BiJOBiJHE NMUTaHHs, 6epe Ha cebe MeBHI
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3000B’s13aHHS, HEBUKOHAHHS SIKUX € Mi/[CTABOIO JIJIsl HPUTSATHEHHS
il ;0 KpMMiHAJIBHOI BiANIOBIAAJIBHOCTI B 3arajJlbHOMY NOPAAKY. Jlo
TAaKUX PI3HOBU/IB 3BI/IbHEHHA BiJi KpUMiHA/JIbHOI BiIOBIJa/IbHOCTI
HaJieXkaTh Nepejiada 0coO6M Ha NMOPYKH KOJIEKTHUBY MiJIIIPUEMCTBA,
ycTaHOBU 4yM opradisauii (ct. 47 KK Ykpainu) Ta 3BiJibHEHHA
BiJ, KpuMiHa/lbHOI BiANOBiZa/JbHOCTI HENOBHOJIITHBOTO i3
3aCTOCYBaHHAM INPUMYCOBUX 3aXOJiB BUXOBHOI'O XapaKTepy
(4. 1 ct. 97 KK Ykpainu). Hanpuknag, 3rifHo i3 cT. 47 KK Ykpainy,
0cofy MOXKe 6y TH 3BiJIbHEHO BiJi KpUMiHAJIbHOI BiIMOBiIaIbHOCTI
3 nepejayelo il Ha MOPYKM KOJIEKTHUBY MiJIPUEMCTBA, YCTAHOBU
Yy opraHiszanii 3a IXHIM KJIONOTaHHAM 3a YMOBH, L]0 BOHA
[IPOTArOM POKY 3 JHA Iepejadi il Ha MOPYKHU BUIIpaBLAE [LOBipy
KOJIEKTUBY, He YXUJISITUMETbCS BiJ 3aX0/1iB BUXOBHOTO XapaKTepy
Ta He MOPyILIyBaTUMe IPOMaJCbKOTO NOPAAKY. Y pasi nopyuieHHsA
YMOB IepeJladi Ha MOPYKU 0COOYy MPUTATATh JI0 KPUMiHANbHOI
BIZIIIOBIJAJIHOCTI 32 BYNHEHE HEel0 KpUMiHa/IbHe IPABOINOPYILIEeHHA.
HenoBHOMITHBOI0 3BIILHAIOTH BiJj KpUMiHAJIbHOI BiANIOBia/IbHOCTI
i3 3aCTOCYBaHHAM NPUMYCOBUX 3aX0/[iB BUXOBHOTO XapaKTepy Ha
nigcrasi cT. 97 KK Ykpainu 3a yMOBHY, 1110 BiH He YXUJIATUMETbCA BiJ
3aCTOCYBaHHS 10 HbOTO BiZIMOBiHUX 3aX0/1iB. ¥ pa3i HOro yxujeHHs
BiJl TAKUX 3aX0/iB, Lii 3aX041 CKACOBYIOTbCA | HEIOBHOJIITHBOTO
NPUTATYIOTH 0 KPUMIHA/JBbHOI BiIOBIJAJIBHOCTI.

PosrnsgHeMo okpeMi mizcTaBU 3BiJiIbHEHHSA 0CO6GU Bij
KpUMiHa/IbHOI BignoBigaibHOCTI, nepegbadeni Po3ainom IX KK
Ykpainu.

3@i/lbHEHHs 006U 8i0 KpUMIiHA1bHOI 8idnosgidasbHOCMi y
38’A3Ky i3 dilioeum kasasmmasam nepezndadeHe ct. 45 KK Ykpainu
i HaJIeXKUThb [0 3arajibHUX, iMIEepPaTUBHUX, CYO'EKTUBHUX Ta
6e3yMOBHUX. BOHO MOKe 3aCTOCOBYBATHCS 3a 0/JHOYACHOI HAsIBHOCTI
JBOX rpyn yMoB: 1) THUX, 110 XapaKTepU3YIOTb KpUMiHa/lbHe
NpaBONOPYIIEHHS; 2) THUX, L0 CTOCYIOTbCS MOCTKPUMiHaJbHOI
MOBeJIiIHKK 0COOU, IKa KHOT'0 BUMHUJIA.
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[lepma 3 mux rpyn ymMoB mHepeabadae, 1m0 KpUMiHaJbHE
npaBonopylieHHs: 1) BUMHEHO Breplie; 2) 3a CTyIeHeM TIKKOCTI
€:a) KpUMiHAJIbHUM IPOCTYIIKOM 260 6) Heob6epeKHUM HETSKKUM
3JIOUMHOM; 3) He HaJIeXKUTh [0 KOPYNUiiHUX abo MOB’sI3aHUX
3 KOopyIiii€elo; 4) He HaJIeXKUTh 10 NOpylUIeHb NpaBuJ 6e3neKu
JIOPOXKHBOTO PyXy abo eKcIJyaTallil TpaHCopTy ocobaMu, sKi
KepyBaJd TPaHCIOPTHUMHU 3acob6aMHU y CTaHi aJKOrOJIbHOTO,
HapKOTHUYHOTO YM iHIIOIO CII'SIHiHHS a60 NepebyBaJiy Mij BIJIMBOM
JiKapCbKUX NpenapariB, 110 3HWXKYIOTb yBary Ta IIBUJAKICTb
peakuil.

3rigHo 3 no3sunieo BepxoBHoro Cyay, Takorwo, ika BUMHHUJIA
KpHMiHaJIbHEe MPABOMOpPYIIeHH YIepIIle, BBAXKAEThCSA 0C063, KOTpa
paHillle He BUMHSIJIA KPUMiHA/IbHUX NPABOMNOPYIIeHb ab0 paHilie
BYMHWJIA KPUMiHa/lbHe NpPaBOMOPYLIEHHS, 110 BXe BTPaTUJIO
MpaBoBe 3HaYeHHS. BUMHEHHs1 TPUBaW4oro abo Mpo/j0BKyBaHOTO
KpPUMiHa/JIbHOTO IPaBOIOPYLIEHHS, IBOX 260 Oisiblie KpUMiHAIbHUX
NpaBoMNOpYyIlIeHb, AKi YTBOPIOITh CYKYMHICTh (32 BUHSATKOM
peaJsibHOI), He BUKJIIOYAE 3aCTOCYBaHHSA Liei migcTtaBu JJd
3BiJIbHEHHSI 0CO6OM Bij KpuUMiHa/bHOI BignmoBiganbHocTi (m. 3
[ToctanoBu [lnenymy BCY Ne 12).

KpuMiHanbHUM npocTynkoMm € nepepb6adeHe KK Ykpainu
JistHHSA (J1is1 YM 6e3/i/IbHICTh), 32 BUNHEHHS SKOTO Iepe/ibadeHe
OCHOBHE MMOKapaHHs y BUIJIsA/i mTpady B po3Mipi He Gisibllle TphOX
THUCSY HEOMOJAaTKOBYBAaHUX MiHIMyMiB A0XO/iB rpoMajisiH a6o
iHIlle MOKapaHHs, He MOB’si3aHe 3 M036aBJIeHHAM BoJIi. HeTsnkkum
3710urMHOM € niepe6adeHe KK Ykpainu gissuus (7is uu 6e34is1/IbHICTD),
3a BUMHEHHS SIKOr0 INepejibayeHe OCHOBHE TOKapaHHS y BULJISAI]
mtpady B po3Mipi He Gisiblile AecATH TUCAY HEOMOJAATKOBYBAaHUX
MiHIMyMiB [10X0/iB rpoMa/isiH a6o Mo36aBJieHHS BOJIi Ha CTPOK
He 6isblie n’ATH pokiB (yacTuHU 2 i 4 cT. 12 KK Ykpainu). Buna y
BUMHEHHI KpPUMiHaJIbHOTO MPOCTYIKY y IbOMY BUIIaJKy MOXKe OYTH
Ky GopMi yMUCJ1y, TaK i HEOOEPEXKHOCTI, a Y BUNHEHHI HETSXKKOT0
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3JIOYMHY - TiNbKU y dopmi HeobGepeKKHOCTi (K 3/JI0YMHHOI
CaMOBIIEBHEHOCTI, TaK i 3JI0UMHHOI He[6a10CTi).

KopynuiiHuMHU KpUMiHAJbHUMU NpPaBONOPYLIEHHSAMH,
BiamoBigHo g0 [Mpumitku mo cT. 45 KK Ykpainu, BBaKarThbcCs
KpUMiHa/bHI NMpaBoNoOpylleHHs, nepeabavedi crattamu 191,
262, 308, 312, 313, 320, 357, 410, y Bunajaky ix BUMHEHHH
LIJISIXOM 3JI0BXXMBaHHA CJAYK60BHM CTaHOBMILEM, a TaKOX
KpHUMiHa/IbHI IpaBoONoOpylLleHHs, nepesbaydeHi crattamu 210, 354,
364, 364-1, 365-2, 368-369-2 KK Ykpainu, a KpuMiHaJIbHUMU
NpaBONOpPYIIEHHSIMH, OB'I3aHUMHU 3 KOPYMLi€I BBAXKaMTbhCS
KpHMiHaJIbHi MpaBoOIOpYyIIeHHS, Tepe/ibadeHi cTaTTaMU 366-2, 366-
3 KK Ykpainu. 3 orsisi/ly Ha mi/iBUIlleHYy CYCHiJIbHYy He6e3MeuHiCTh
Kopymijii oco6a He MOXKe OGYTH 3BiJibHeHa BiJi KpUMiHaJIbHOI
BiZINIOBIAJIBHOCTI 3a BiANIOBiAHI KpUMiHA/IbHI IPaBOIOPYILLIEHHH.

JiHHSA, 110 CTAaHOBJATH INOPYLIeHHSA NpaBuUJ Oe3NeKHU
JIOPO’KHBOTO pyxy abo ekcmjyaTallii TpaHCHOpTy ocobaMu, sKi
KEPYIOTb TPAaHCIOPTHUMHU 3acCO6aMU B CTaHI CI’IHIHHS, epei6avyeHi
cT. 286-1 KK VYkpainu. 3 orsigy Ha NiABUIIEHY CYCHIJbHY
Heb6e3MeYHICThb [JUX AisiHb, @ TAKOX 3HAYHUU CyCiJIbBHUU pe30HaHC,
SIKi BOHU BUKJIMKAIOTh, L1[0/10 HUX BCTAHOBJIEHO BUHSITOK i3 MiZiCTaBX
3BUIBHEHHS BiJl KpMMiHaJ/JIbHOI BiINTOBIJaJIbHOCTI.

[TocTkpuMiHa/IbHA TOBE/IIHKA MiZI03PIOBAHOI0, 0OBUHYBAY€HOT0
Ma€ MoJAraTU B TOMY, 110 Micaf BYMHEHHS KPUMIHAJbHOTO
npaBonopyueHHs BiH: 1) WUpo nokasBcs; 2) akTUBHO CIPHUSAB
PO3KPUTTIO KPUMiHAJbHOIO NMpaBOMOpylLIeHHs; 3) MOBHICTIO
Bi/IlIKO/yBaB 3aB/JjJaHi HUM 30MTKU ab0 yCyHYB 3aMOJisHY IKOAY.
Tak, ujupe po3KasiHHS XapaKTepU3ye CYO'EKTHBHE CTaBJIEHHS
BUHHOI 0COOHM 10 BUNHEHOTO KPUMIiHAJbHOI'O NPAaBONOPYLIEHHS,
sKe BUABJIAETbCA B TOMY, [0 BOHA BU3HAE CBOI0 IPOBUHY,
BHUCJIOBJIIOE >KaJib 3 MPUBO/Y BUMHEHOI'0 Ta Oa)KaHHSI BUIIPABUTH
CUTYalilo, 0 cKaasacd. [Ipy nboMy MUPICTh KadTTA CTOCYETHCA
MOpa/JbHO-IICUXOJOTiIYHOI OLiHKM BHHHUM KpPUMiHaJbHOTO
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NpaBONOPYIIEHHS, TOMY Ma€ BUKJIIOUHO CyO'€KTUBHUN XapaKTep,
06'€KTUBHO BCTAaHOBUTHU SIKMM IPOKYPOPOBI 1 CYAly JOCUTB CKJIa/IHO.
AKTHBHe CIIpUSAHHSA PO3KPUTTIO KPUMIHAJIBHOTO IPABONOPYLIEHHA
NoJIAra€ y HaJlaHHi 0c06010 NPOKYpOpy Ta opraHaM /J0CyZ0BOTO
po3ciiiyBaHHS O6YAb-s1KO1 1OMIOMOTY B YCTAHOBJIEHHI HEBiJJOMUX
iM 06CcTaBUH CIpaBH: [BIli 3 TOBUHHOIO, TOBi/lOMJIeHHI 06CTaBUH
BYMHEHOI'0, BUKPUTTI CIiBYy4YaCHUKIB, HaJJaHHI JO0Ka3iB TOLO.
[loBHe BiJILUKO/IyBaHHSI 3aB/laHMX 30U TKIB ab0 yCyHeHHs 3aN0isIHOI
IIKO/AY MOJISAITAa€ B J06POBiJIbHOMY 3a/10BOJIEHHI BUHHUM a60
iHIKMMU oco6aMy, 30KpeMa 6aTbKaMH YM GJIU3bKUMU pOAUYAMH,
OOGI'PyHTOBAHUX NpeTeH3il moTepnizioro moA0 BiJjIUKOAYBaHHSA
3all0AiAHOI KpUMiHAJIbHUM IPaBONOPYILIEHHAM MaTepiasbHOI Ta
MOpaJIbHOI KO/ Y, 3arJ1a/)KyBaHHi 11 B iHIIWHN cnoci6, HAMPUKIIAJ,
IIJIIXOM NMPUJIIOJHOI0 BUOaUYeHHA 3a 3aBaHy 06pasy. BifcyTHicTb
x04a 6 o/iHi€l i3 3a3HaUYEHUX CKJIAJ0BUX JIINOBOT0 KAsITTS, HA lYMKY
BepxoBHoro Cyay, BUK/IIOYA€E 3BiJIbHEHHS 0COOU BiJj KpUMiHAJIbHOI
BiZINOBia/JIbHOCTI. BUHATOK MOXYTb CTAHOBUTH JIMIlE BUNAJLKU
BYMHEHHS KPUMIiHAJIbHOTO IPaBONOPYIIEHHA YU 3aMaxy Ha HbOTO,
BHACJIiI0K IKUX He 3all0/1ifIHO LIKOoy abo He 3aB/aHO 30UTKH (1. 3
[ToctanoBu [lnenymy BCY Ne 12).

Tak, y cipaBi N2 349/1780/19 OCOBA_1 o6BuHyBavyBaJacs
y BUMHEHHI YMUCHUX [Iilf, IKi BUPA3UJIUCh ¥ TPyOOMY MOpPYIIEeHHi
rPOMa/iCbKOTO NOPAAKY 3 MOTUBIB ABHOI HENIOBaru /0 CyCIiJIbCTBa,
110 CYNpOBOJXYBaJucs 0COGJUBOI 3yXBaJicTilo, a caMme
6e3MpUUYMHHO HaHecs1a HenoBHOJIiITHboMY OCOBA_3 yoTupu yjapu
KYCKOM MeTaJIeBOI0 TPOcCa I10 CIIMHI, a TAK0X HaHecJ/1a KiJIbKa yapiB
110 BXiZJHUX JiBEPSAX *KUTJI0BOTr0 OYAUHKY, CHPUYMHUBIIY BM ATUHHU
Ha [I0BepXHI MeTa/IeBUX JiBepel Ta IOLIKOAMBIIY MeTa/leBUN 3aMOK.
CyZ BCTAaHOBMUB, 1110 00BHHYBa4YeHa CBOI BUHY BU3HaJla OBHICTIO;
Y BUMUHEHOMY IIUPO PO3KAKETHCH, 3aCYIKYE CBOIO NMOBEJIiHKY; 3
MOTEPIIJIMM TIOMUPUJIACA TA NMOBHICTIO BIAKOAYBaJa 3al04idHI
36UTKH, LU0 NiATBEpPAKEHO Y CYL0BOMY 3acCiZlaHHI OoTepnijiuM
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Ta MOT0 3aKOHHUM IpeAcTaBHUMKOM. Ha mizcTaBi KJONMOTaHHA
npo 3BinibHeHHda OCOBHU_1 Big KpuMiHa/AbHOI BiOBiaJIbHOCTI
y 3B’I3Ky 3 [IiHOBUM KasTTAM, 3asBJEHOTO i 3aXUCHUKOM, CY/,
yxBaauB 3BUIbHUTU OCOBA_1 Bij KpMMiHaJIbHOI BiANIOBIaIbHOCTI
3a BUMHEHHS 3JI04UHY, nepegbadeHoro 4. 1 ct. 296 KK Ykpainu
Ha niactaBi cT. 45 KK Ykpainy, y 38’s13Ky 3 Jill0BUM KasTTSM, Ta
3aKpUTH KpUMiHa/IbHE NPOBa/KeHHs .

36i/1bHEHHs1 0co6U 8i0 KpuMiHA1bHOI 8idnogidas1bHOCMI Y
38°513Ky 3 NPUMUPEHHSAM 8UHHO20 3 nomepniauM nepejoayeHe
cT. 46 KK VkpaiHu 1 Ha/slexKUThb [0 3araJibHUX, iMIepaTUBHUX,
Cy6'EKTUBHHUX i 6€3yMOBHUX BU/IiB 3BiJIbHEHHS BiJj KpUMiHaJIbHOI
BiZIMOBiZJa/IbHOCTi. YMOBU HMOTr0 3aCTOCYBaHHSI TAaKOX MOKHa
nozisiuTu Ha ABi rpynu: 1) Ti, [0 XapaKTepU3yIOTh KpUMiHaIbHE
NpaBONOpPYLIEeHHs; 2) Ti, 0 CTOCYIOTbHCA MOCTKPUMiHAJbHOI
MoBeJIiIHKKA 0Cco6H, siKa Moro BUMHUJA. [lepiia 3 qux rpymn yMoB
aHaJIOTIYHa [0 THX, 110 3aCTOCOBYIOTBHCA NpPHU JiIMOBOMY KaATTI
(AMB. BHILE): BUMHEHHS BIeplle KPUMiHAJIbHOrO MPOCTYNKY
abo HeobGepeXXHOro HeTSHXKKOro 3JI0UHMHY, KpPiM KOpyHuilHUX
KpUMiHa/JIbHUX NPaBOINOPYILIEeHb, KPpUMiHaJbHUX IPaBONOPYILIEHb,
MOB’SI3aHUX i3 KOPYIILi€l0, IOPYIleHb IPaBUJI 6e3MeKU JOPOXKHbOTO
pyxy a6o ekcmjyaTalii TpaHcHopTy ocob6aMu, fiKi KepyBaJsu
TPaHCIOPTHUMH 3aC06aMU y CTaHi aJIKOTOJIbHOTO, HAPKOTUYHOTO
Yy iHIOTo CI'HiHHSA a60 NnepebyBasiv MiJ| BIVIMBOM JIIKAPChbKUX
[penaparis, [0 3HWXKYIOTh yBary Ta WIBUJKICTb peakil.

YMO0BH, 10 CTOCYIOTbCA NOCTKPUMIiIHAJIBbHOI NOBEeJIHKU
0c06M BKJIOYAKTbh Take: 1) NpUMHUpEHHS NiZ03PIOBAHOTO,
0O6BMHYBAYe€HOro 3 MOTEPHiJIMM; 2) BiAIIKOAYBaHHA 3aBJaHUX
306UTKiB 260 yCyHeHHs 3ano/istHol ko Au. BignosiaHo 1o ct. 55 KIIK
YKpaiHy, MOTEePIJIMM Y KpUMiHa/JIbHOMY IPOBa/XKEHHI MOXe Oy TU

! ¥xBasia PoraTruHcbKoro paiionHoro cyay IBaHo-®paHKiBcbKOI 06.J1acTi y
cnpasi Ne 349/1780/19 Big 12.02.2020. URL : http://www.reyestr.court.gov.
ua/Review/87533165

e 237 e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

¢disnyHa 0c06a, IKill KpUMiHAJILHUM MPABOMOPYIIEHHSM 3aB/IaHO
MopasibHOI, Gi3UYHOT a60 MalHOBOI IKO/IU, OPUAHUYHA 0C06a, KN
KpUMiHaJIbHUM NPaBONOPYIIEHHAM 3aBJaHO MalHOBOI IIKO/JH, a
TaKOX aZiMiHiCTpaTOp 3a BUIIyCKOM 006JIiranii, sKui BiAMOBIIHO 0
NoJioKeHb 3aKOHY YKpainu «IIpo pyuHKM KamiTasy Ta opraHizoBaHi
TOBapHi pUHKU»! Ji€ B iHTepecax BJIACHUKIB o6Jiramid, sKuM
KpHMiHa/IbHUM NPaBONOPYLIEHHSM 3aBJaHO MaHOBOI KO/ H.

[IpaBa i 060B’SI3KM NOTepNiJiOro BUHUKAIOTb B 0COOU 3
MOMEHTY IO/JaHHA 3a8BU I1IPO BUMHEHHH 1[0/j0 Hel KpUMiHa/IbHOT O
MpaBOIMOPYyIIeHHs a60 3asiBY MPO 3a/Jy4eHHs 1l 10 MPOBa/»KeHH S
dK noTepnisoro. [IlpuMupeHHs BUHHOI 0COOH 3 MOTEPMHiJIUM
(notepnisiumu) BepxoBuuii Cyz po3ris1a€ IK aKT MPOILeHHs ii HUM
(HMMHM) B pe3y/IbTaTi BiIbHOTO BOJIEBUSIBJIEHHS, 1[0 BUKJIIOYAE OY/b-
KWW HENPaBOMiIpHUI BIJIMB, He3aJIEXKHO BiJ TOro, fiKa 3i CTOpiH
6yna iHiniaTopoMm, Ta 3 askux MOTUBIB (11. 4 [TocTranoBU [11enymy BCY
Ne 12). 3akoH He nepeji6avac, ik CTOPOHU AiHyTh /10 TPUMUPEHHS
i 1110 JIEXXUTB Y KO0 OCHOBI, F'0JIOBHE, 11106 BOHO 6YJ10 NiITBEp/>KEHE
nepe/si cy/iloM Ta 6ysi0 406POBIIbHUM. 3BaXKalOuM Ha TaKi 0COOGJIMBOCTI
LIi€] MiICTaBU 3BIJIbHEHH BiJil KpUMiHa/IbHOI BiAINIOBiIa/ILHOCTI, came
CTOCOBHO Hel Halb/IbIll aKTYaJIbHUM € 3aCTOCYBaHHS Me/lial[iiHUX
NpoLeayp y KpMMiHaJIbHOMY NIPOBa/KeHHI.

[Ipy nboMy 3BiJibHEHHSI BUHHOI 0COOHW BijJi KpUMiHaJbHOI
BiINIOBiZ@/IBHOCTI Ta 3aKPUTTHA KPUMiHAJIbHOTIO IPOBAKEHHA Y
3B’SI3Ky 3 NIPUMUPEHHSIM i3 MOTEepPHiJIMM MOXKJHWBE TIJIbKU B pasi
BiAIIKOZIyBaHHS 3aBJJaHUX 30U TKIB 260 yCyHEeHHs iHIIIUM CIIOCO60M
3anofifHoi wkoau. OfHAK, HAa BigAMIiHY Bij [iHOBOro KasATTH,
3aKOHO/IaBellb He nepe/i6ayac oA i€l mificTaBu BUMOTY OBHOTO
BigKoAyBaHHA. OTXKe, BiIIIKOAYBaHHA 3/[ICHIOETHCA Ha PO3CY/,
MOTEPITIOro: BiH MOXKe BUMaraTH MOBHOT'0 a60 HaBiTh HA/IMipHOTO

! Mlpo pUHKH KamiTasly Ta OpraHizoBaHi ToBapHi pUHKH : 3aKOH YKpaiHu
Biz 23 motoro 2006 poky. URL : https://zakon.rada.gov.ua/laws/show/3480-
15#Text
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BifillIKOyBaHHS, 110 € YMOBOIO ZIOCATHEHHS TPUMHUPEHHS, a60 K
YaCTKOBO YU MOBHICTIO NPO6AYMTH BUHHOMY 3aMOAiIHY HUM IIKOAY,
06MEXUBILUCH, HAIPUKJIA[], BUOGAYEHHSM TOIIL[O.

Tak, y cnpasi Ne 201/13307/19 OCOBA_2 o6BrHYBauyBaBcs
y ToMy, 10 26 »xk0BTHA 2019 poky ckoiB /JTII, wo cnpuynHuIo
notepniziomy OCOBA_1 cepeHbOI TAXKKOCTI TiJleCHe YIIKOJKEH-
Hs, TOOTO BYMHHUB 3JI0OUYUH, NepejbadeHudd 4. 1 cT._286 KK
Ykpainu. Ilix yac cygoBoro posrisjy o6GBUHYBaueHUU Ta
MOTEPNiJIUKN 3asBUJM KJONOTaHHSA Npo 3BiibHeHHA OCOBU_2
BiJ KpUMiHa/IbHOI BiZiMOBiJaIbHOCTI y 3B’I3KY i3 NPUMHUPEHHAM
BHHHOTO 3 noTepnisiuM. Buxoasyu 3 toro, mo OCOBA_2 Bnepuie
[PUTATAETHCA 10 KPUMIHAJIBHOI BIINIOBia/IbHOCTI, IHKPUMiHOBaHe
HOMy KpUMiHa/JbHe paBomopyuieHHs BignoBigHo o cT. 12 KK
Ykpalnu BifHeceHO [0 KaTeropil 3J104UHIB HEBEJIUKOI THAXKKOCTI,
icJ/I BYMHEHHSA 3JI0YUHY LIUPO NNOKaABCH i IOBHICTIO BiIKOAYBaB
3aBJlaHHI HUM 30UTKH, Cy/| YXBaJMB 3BIIbHUTH 06OBUHYBa4€HOTO
Bi/ KpUMiHa/JIbHOI BiZiMOBIAA/IbHOCTI ¥ 3B'I3KY 3 IPUMUPEHHSIM
06BUHYBa4YE€HOr0 3 MOTEPMJIUM Ha mijcTaBi cT. 46 KK Ykpainu Ta
3aKpUTH KpUMiHa/IbHe NPOBa/>KeHHs .

3BUIbHEHHS 0COOM Bij KpUMiHA/ILHOI BiZITOBi1a/IbHOCTI Y 3B’ 13Ky
3 IPUMUPEHHAM 3 NOTEPIIJIUM BapTO BiZipi3HATH Bif, yKJIaZeHHA
yroJl Ipo MPUMHUPEHHS MiXK MOTEPNiJIMM Ta 06BUHYBAaYeHHUM. X04a
ix 06’eiHY€E PaKT MPUMUPEHHSs, JOCATHEHHS JJOMOBJIEHOCTEH 3
LbOr0 IPUBOAY Ta BiJIIKOAYBAaHHA 3aBJAHOI LUKOAU, Li IHCTUTYTHU
€ pPi3HUMHU | BUKJIIOYAKOTh OfHE O0AHOTO. OCKiJIbKU 3BiJIbHEHHA
BiJj KpUMIiHa/JbHOI BiANOBiAAJBbHOCTI 3a L€ MiACTABOW Mae€
BY>kuy cepy 3acTOCYBaHHS, Hi’K CTOCOBHO YKJIaJIEHHS yroJ, PO
NpUMHUPEHHS, i BoJHOYAC € Gi/iblll CIPUSATIUBUM [Jis1 BUHHOTO,
OCKIJIBKHY BiH 3BIJIBHAETBCA BiJl KPpUMiHa/IbHOI BiAITOBIaIbHOCTI,

! YxBasia IHimponeTpoBChbKOro palioHHOTO cyay JHinponeTpoBchKoi 061acTi
ycnpaBiNe201/13307/19 Big 12.02.2020. URL : http://www.reyestr.court.gov.
ua/Review/87528912
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a He OTPUMYE y3roJiKeHe [TOKapaHHs#, TO 3a 0JHOYAaCHOI HasBHOCTI
HiACTaB AJd 9K 3aTBepJ)KeHHS YroAW Npo NPUMUPEHHH, TakK i
Jl1s1 3BiJIbHEHHS 0CO6U BiJ KpuMiHa/IbHOI BifimoBijaabHOCTI cy
3060B’s13aHU M 3BIJIBHUTH 0COOY BiJi KpUMiHA/IbHOI BiZITIOBiAA/IbBHOCTI.

38i/1bHEHHA 8i0 KpumiHaabHOi eidnogidasbHocmi y
38’513Ky 3 nepedayelo 0cO6U HA NOPYKU HAJIEXKHUTD J10 3araJibHUX,
JUCKpeLiiHUX, Cy6O'EKTUBHUX Ta YMOBHHUX BUJiB 3BiJIbHEHHH
BiJl KpUMiHaJIbHOI BiimoBifgasibHOCTi. BoHO mepenbavyeHo cT. 47
KK Ykpainu. YM0BM H0oro 3acToCyBaHHS NOALIAOThCA Ha: 1) Ti,
110 XapaKTepU3yITb KpUMiHaJbHe NMpPaBOMOpylLIeHHs; 2) Ti,
1110 CTOCYIOTbCS MOCTKPUMiHa/IbHOI MOBeAIHKU 006U, iKa HOTo
BUMHUJIA.

[lepwa 3 nux rpyn ymoB nepepbayae, 110 KpUMiHajJbHe
NpaBoONOpyIlleHHs: 1) BUMHEHO BIeplle; 2) 3a CTyNeHeM TSKKOCTI
€:a) KpUMiHa/IbHUM IPOCTYIIKOM ab0 6) HETSKKHUM 3JI0YMHOM; 3) He
HaJIeXKUThb 10 KOPYNIiMHUX abo MOB’sI3aHUX 3 KOpyIliiew; 4) He
HaJIEXXUThb /10 TIOPYLIEeHb NPaBUJI 6e3MeKU JOPOXKHbOI'0 pyXy abo
eKcIyaTanii TpaHCnopTy 0co6aMH, siKi KepyBaJIu TPaHCIIOPTHUMU
3acobaMu y CTaHi aJKOroJbHOr0, HAPKOTUYHOrO YW iHIIOrO
ci’siHiHHA abo nepebyBaJiy Mij, BIJIMBOM JIiIKapChbKUX Npenaparis,
110 3HUKYIOTh yBary Ta WBUAKICTb peakyil. OTxxe, Ha BigMiHY Bif,
JIiIH0BOTrO0 KasATTS Ta IPUMUPEHHS, 0c00y MOXKe OYTH 3BiJIbHEHO BiJ
KPUMIHAJIBHOI BiIIIOBIAJIbHOCTI i3 Tepesayero I Ha IOPYKH TaKOXK
3a HETS>KKUH 3JI0YHH, 1[0 € YMHUCHHUM.

YMoBHU Jpyroi rpynyd OXOILIIOIOTb Take: 1) ocoba mupo
nokasJiacst; 2) i 6yJsio B3TO Ha IOPYKH KOJIEKTUBOM MNiZIIPUEMCTBa,
YCTAaHOBM 4M opraxisanii 3a ixHiM kyonoTaHHsM; 3) ocoba B3sJia
MOPYKU: a) BUNPABJATH J0BipYy KOJIEKTUBY; 6) He YXUJISATHUCS BiJ
3ax0/iiB BUXOBHOI'0O XapaKTepy; B) He MOPYLIYBaTH IPOMa/ICbKOr0
nopsfky. [lepia 3 [Ux yMOB € aHAJIOTIYHOIO IIUPOMY KasITTIO SIK
YMOBI ZIilOBOr0 KasATTH, i nepeibayae 1upe po3KassHHSA 0CO0H, sIKe
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CBIZIYUTBH PO ii 6a’kaHHSA CIOKYTYBaTH IPOBHHY NepeJi KOJIEKTUBOM
NiANPUEMCTBA, YCTAHOBU 4YM OpraHisanil Ta BUNIPABUTHU CBOIO
noBe/iiHKy. 3rifiHO 3 no3unier BepxoBHoro Cyay, ocoby, sika He
BHU3HaJ1a cebe BUHHOK y BUMHEHHI 3/104MHY, IepeJjlaBaTH Ha IOPYKHU
He MokHa (1. 5 [ToctanoBu [lnenymy BCY Ne 12).

OCHOBHOI0 0COGJMBICTIO Iii€l mifzcTaBU 3BiJIbHEHHS 0COOU
BiJi KpMMIiHaJ/JIbHOI BiANMOBiZaJILHOCTI € Te, 1O BOHO MOXJIMBeE
Jivlle 3a KJONOTaHHAM KOJIEKTUBY MiJIPUEMCTBA, YCTAaHOBU YU
opradisariii, 4ieHoOM IKOro € oco6a, npo nepejayy ii Ha MOPyKH.
Take KJIONOTaHHSA SIBJISIE CO6010 MUCbMOBE 3BEPHEHHS KOJIEKTURY,
NpUIHATE Ha 3arajbHUX 360pax, [0 CJIiJ40ro, IPoKypopa abo cyay
3 MOTHBOBAaHUM NPOXaHHAM 3BIJIBHUTH 4JieHa IXHbOTO KOJIEKTUBY
BiJi KpUMiHa/bHOI BiANOBIAAJbHOCTI 3a BUMHEHUU 3JI0YUH 3
BU3HAYeHHSAM B3aEMHUX 3000B’fI3aHb KOJIEKTUBY i i€l ocobu
MPOTATOM CTPOKY NOpPYKH. OTe, 3BIJIbHUTHU BiJi KpUMiHaJIbHOI
BiANOBiZ@/IbHOCTI Ha LM MifcTaBi MoXKHa JiIIEe 0cO6Y, sika odiliiHO
npaie abo HaBYAETHCS, TOAI K Hempalle3aaTHi, 6e3po6iTHi,
caMo3alHATI abo npaljooyi 3a IIMBIJIbHO-IPAaBOBUMH JJOTOBOpPaMH
0cobu He BIJIMOBiAOTh HOro yMOBaM. 3a HassBHOCTI 3a3HaUY€HUX
BU1e 00CTAaBUH, a TAK0XK HaJIeXKHO 0pOPMJIEHOT0 KJIOIIOTaHHS Cy[L
BIpaBi (ajie He 3060B’A3aHU) 3BIILHUTH 0CO6Y Biji KpUMiHa/IbHOI
BiZIIOBIIAJIBHOCTI 3 Ilepeayero il Ha MOPYKU KOJIEKTHUBY.

[lepenaya ocob6u Ha NOPYKU Nepesbdayvae B3ATTS HElO Ha cebe
BiJIOBi/JHNUX 3060B’13aHb IO3UTUBHOI'0 Ta HETATHBHOTO XapaKTepy.
Tak, 1,0 3060B’A13aHb NO3UTHUBHOTIO XapaKTepy HAJIEXUThb Te, 1110
0oco6a MOBUHHA BUNPAaBJAATH J0Bipy KOJIEKTUBY, a 10 HETaTUBHUX
3000B’I3aHb — He YXUJIATUCA BiJi 3aX0/jiB BUXOBHOTO XapaKTepy
Ta He OPyLIyBaTU I'POMaZcbKoro nopsaaky. Tox, nepegada ocobu
Ha MOPYKU nepeabdbavyae ABOCTOPOHHI 3000B’s13aHHS KOJIEKTUBY U
BUHHOTO: KOJIEKTUB 3060B’SI3YE€ThCS B3ATH 0COOY M/l KOHTPOJIb
i 3filicHIOBaTH 1100 Hei 3aX0JU BHXOBHOTO XapaKTepy, a s
0cob6a, 30600B’SI3YEThHCSI BUNIPABJATH JIOBipY KOJIEKTUBY CBOEIO
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3aKOHOCJYXHSIHOIO MOBE/IIHKOI0 Ta CyMJIIHHOIO Npalelo, 6paTu
y4acTb B YCiX 3axoZax BUXOBHOIO XapaKTepy KOJIEKTHBY,
JIOTPUMYBATHUCS PABUJI OBE/[IHKHU B KOJIEKTUBI, a TAK0XK y MOGYTI
Ta rPOMa/ICbKUX MiCLIAX TOLLO.

Tak, y cnpasi N2 305/2194/19 no o6BuHyBayeHHi0 OCOBH_1
y BUMHEHHI 3/104MHY, epeabayeHoro 4. 2 cT. 240 KK Ykpainu
(He3akoHHe BUI00YBaHHS KOPUCHUX KONIAJIMH 3arajlbHO/IepKaBHOTO
3HaueHHs ) TPYAOBUU KOJIEKTHUB M10/aB Cyly NHUCbMOBE KJIONIOTAHHS
npo 3BiibHeHHs OCOBA_1 BiJi KprMiHaJ/IbHOI BiIIOBIIAa/IBHOCTI, HAa
nigcrasi cT. 47 KK Ykpainu Ta nepezadi 1oro Ha NOpyKU TPYLOBOTO
kosnekTuBy /II1 «PaxiBcbke JI/II'». KsionoTaHHS 06IpyHTOBAHO THUM,
10 KpuMiHabHe npaBonopyuieHHss OCOBA_1 BUMHUB BIlepliie, BOHO
BIIHOCUTBCS 10 KaTeropii cepefHbOI TAXKKOCTI, IUPO PO3KAABCA Y
BUMHEHOMY, NO3UTHUBHO XapaKTePU3YETHCA MO MicLil0 po6OTH, ¥
3B’A3KY 3 YUM TpyAoBui kosekTus /Il «PaxiBcbke JI» nmpocuthb
nepesaTy MOTro Ha MOPYKH, a KpUMiHaJIbHe NPOBA/KEeHHSA IIPO
o6BuHyBaueHHs OCOBA_1 3a 4. 2 cT. 240 KK Ykpainu, 3akpuTu.
B cynoBomy 3acifanHi o6BuHyBayeHuil OCOBA_1 K/JonmoTaHHS
TpynoBoro koJsiekTuBy /Il «PaxiBcbke JI/II'» npo Horo 3BijibHEHHA
BiJ, KpUMiHa/bHOI BignoBiganabHOCTi nigrpumas. CyJ yXBaJuB
OCOBY_1 Bix kpuMiHa/bHOI BiANOBIAAJBHOCTI 3BIJIBHUTH Yy
3B’fI3Ky 3 Nepe/iayelo HOro Ha MOPYKU TPy 0BOMY KoJsieKTUBY /II1
«PaxiBcbpkoro JI/II'», K110 BiH IPOTATOM POKY 3 JHA Iepeadi Ha
NOPYKU BUIpAaBJa€ LOBipy KOJIEKTHUBY, HEe YXUJATUMETbLCA Bif
3ax0/liB BUXOBHOI'0 XapaKTepy Ta He IOpyllyBaTUMe IPOMaZiCbKOT0
nopsiaky.

BkasaHi 3060B’s13aHHS Ai10Th NPOTSATOM POKY 3 [iHS HabpaHH:A
YXBaJIOXO CyAy PO 3aKPUTTA KPUMIiHAJIbHOTO IIPOBA/KEHHA 3 L€l
niicTaBu 3aKOHHOI cu/aU. KpuMiHa/ibHO-IpaBOBUM HacCJiJKOM

! YxBasia PaxiBcbkoro pailoHHOro cyay 3akapmnaTchkoi o6Jacti y copa-
Bi N2 305/2194/19 Bixg 05.02.2020. URL : http://www.reyestr.court.gov.ua/
Review /87378409
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BUKOHAaHHS 006010 YMOB IepeJiadyi Ha NOPYKHU € OCTAaTOYHe
3BiJIbHEeHHA 1i BiJj KpMMiHa/IbHOI BiZJIOBiZAJIBHOCTI 32 BUNHEHE
KpUMiHaJIbHE NPAaBONOPYIIEHHS Nic/d 3aKiHYeHHA 3a3Ha4yeHOor o
CTPOKY (6e3 yxBasieHHSI Cy/loBOTO pilieHHs ). OCKiJbKY BifnoBiaHi
3000B’s13aHHS peasli3yoThCs BXKe Mic/isl 3aKPUTTS KPUMiHaJIbHOTO
MpOBa/)KeHHsl, iCHye HeoOXiIHiCTh 3abe3neyeHHsI rapaHTid Ix
JloJlep>KaHHs, SKi 3yMOBJIIOIOTh MOXKJIUBICTh NPUTSATHEHHS 0CO6OU
J10 KpMMiHaJ/IbHOI BiIIIOBiJa/IbHOCTI 3a IX HEBUKOHAHHS.

3o0KpeMa, Ipo Te, 1110 0cOOa He BUIIpaB/aia 10Bipy KOJEKTUBY,
CBijuaTh: cucTeMaTU4YHe abo rpybe MopylieHHs HEW MpaBUJI
BHYTPILIHBOI'O TPYZOBOI'0 PO3IMOPAAKY Ha MiAIIPUEMCTBI, B YCTaHOBI
Yy opraxi3ariii; HeBUKOHaHHsI 3000B’sI13aHb I1[0/10 CBOET MOBE/IHKH,
B3ATHX Ha 3arajJbHUX 3060paxX KOJIEKTHBY; BUMHEHHS HOBOTO
KPUMIHAJIbHOTO YM iHILIOTO MPAaBONOPYIIEHHA TOWLO0. YXUJEHHA
0co6Hu BiJ| 3aX0/iiB BUXOBHOI'0 XapaKTepy MoJisirae B ii HaMaraHHi
YHUKHYTH BUXOBHOTO BIJIMBY KOJIEKTHBY, 3a/IMLIEHHI 3 L{i€}0 METOIO
Micys po6oTyu a6o HaB4YaHHA Ta iH. [lopyuieHHs rpoMajiCbKOro
NOpsAKY — Lie BUMHEHHS 0C06010 NPOCTYNKY (HalpuKJIazj, i3 uucaa
nepeabaveHux crarramu 173, 173-1, 174, 178, 179, 181, 181-1,
182, 183 KynAll), 3a akuid Ha Hel HakKJlaZleHO aJiMiHiCTpaTUBHe
CTATCHEHHS.

[Ipouesypa BUpillleHHSI MUTAHHS NPO NPUTATCHEHHS 0COOU
[0 KpUMiHaJbHOI BiZIOBiAAaJbHOCTI BHACJHiLOK BiZIMOBH BiJ
MOPY4YUTEbCTBA Mepeabdadena y cT. 289 KIIK Ykpainu. 3rigHo 3 Helo,
SIKILO IPOTATOM POKY 3 IHf lepe/iadi 0co6M Ha NOPYKU KOJIEKTUBY
HNiANPUEMCTBA, yCTAHOBU YX OpraHi3anii BOHa He BUIIpaBJaE JOBipy
KOJIEKTUBY, YXWUJIATUMETbHCA BiJ, 3aX0/jiB BUXOBHOT'O XapaKTepy
Ta NOpyllyBaTHUMe TPOMaJACbKUK MOPSAJLOK, 3arajbHi 360pu
BiZITOBIZIHOT0 KOJIEKTHUBY MOXKYTb IPUUHATH pillieHHA PO BiAMOBY
Bi/ mopy4uTebCTBA 3a B35ITY HUMU Ha NOPYKHU ocoby. BianosigHe
pilleHHs1 HaNpaBJSETbLCA JO CYAY, IKUA NPUNHSB pilleHHS
Mpo 3BiJibHEHHS 0COOU BiJj KpUMiHA/IbHOI BiANMOBiAAIBHOCTI.
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[lepexkoHaBLIMCh Y NOPYLIEHH] 0C060I0 YMOB Nepeadi Ha MOPYKH,
CYZ, CKaCOBYE YXBaJly PO 3aKPUTTA KPUMIHAJIbHOI'O IPOBAPKEHHA
i 3Bi/IbHEHHS 0CO6U Bi/j KpUMiHAJIBHOI Bi/[TOBiJa/IbHOCTI y 3B’I3KY
3 nepejayero Il Ha IOPYKU Ta HallpaBJis€ MaTepiaay NpoBaKeHH
JUJId IPOBeJIeHHA JJ0CYZ,0BOT0 PO3CJ/IifyBaHHA B 3aTa/IbHOMY ITOPALKY
YU 3/1iHiCHIOE CYZ0BEe IPOBA/PKEHHS B 3arajlbHOMY MOPS/IKY, SKII0
MUTAHHSA PO 3BiJIbHEHHS BiJj KpUMiHA/IbHOI BiANOBiAA/IbHOCTI 6yJ10
NPUHHATE Nic/Is HallpaBJeHHsI 06BMHYBaJIbHOTO aKTa /10 CYAY.
38i/1bHeHHA 810 KpuMiHa1bHOI 8idnogidaibHOCMI Y 38 513Ky
i3 3MiHOI0 06CMAHOBKU HAJIEXUTD /10 3aTa/IbHUX, IUCKPELiHHUX,
06’€eKTUBHUX Ta 6€3yMOBHUX BU/IiB 3BiJIbHEHHS BiJi KpUMiHaJIbHOI
BiAnoBiZasnbHoCTi. BoHo mepeg6auenHo ct. 48 KK Ykpaiuu.
Po3riagardy yMOBY HOro 3aCTOCYBaHHS, BapTO 3a3HAYMUTH, 10
BOHM € TOTO)XHUMHU IlepeJiadi 0coOO6U Ha MOPYKH, a caMe: Breplie
BUMHEHHS KPUMiHaJIbHOTO MPOCTYNKY 260 HETSAXKKOTO 3JI0YUHY,
KpiM KOpYNLiHUX KPpUMiHaJIbHUX NPAaBOINOPYIIEHb, KPUMiHAJTbHUX
NpaBoIOpYylLIeHb, OB’ A3aHUX i3 KOPYMNIi€l0, MOPYILEHb MPaBUJI
6e3neKHy I0pOKHbOT0 PyXy abo eKcIllyaTalil TpaHCHOPTYy 0cob6aMy,
SIKi KepyBaJId TPAaHCIOPTHHUMH 3ac06aMH Y CTaHi aJIKOr0JIbHOTO,
HapKOTHUYHOTO YM iHILIOIO CII'SIHiHHS a60 nepebyBaJy Mij, BIJIMBOM
JIIKapCbKHUX Npelnaparisb, 1110 3HWKYIOTh YBary Ta IUBUAKICTb peakLil.
Xoua, K 06’€KTUBHUH BU/ 3BiJIbHEHHS BiJj KpUMiHaJbHOI
BiZimoBifabHOCTI, 3MiHa 06CTAHOBKHU He MOB’S13aHA i3 MOCTKPUMi-
HaJIbHOIO NOBEJiHKOI0 0C06M, BOHA MOXe OYTH 3acTOCOBaHa
3a HAfABHOCTI Ha 4YaC KPHUMIiHa/JIbHOIO NpPOBAJKeHHA OJHOTO
i3 Takux HacaigkiB: 1) BuMHeHe 0c060I0 JiAHHSA BTPATUJIO
cycnisibHy HebesmneyHicTh abo 2) s ocoba mepecrtasa 6yTH
cycnijibHO HebesneyHotw. BepxoBHuil Cyj 3a3Hadae, 10 NpU
bOMy Tpeba poO3pi3HATH 3MiHYy 06CTAaHOBKHU B LIMPOKOMY
po3yMiHHiI, TO6TO coliaJiIbHUX, €KOHOMIYHUX, MOJITUYHUX,
JlyXOBHUX, Mi>KHaL[iOHa/IbHUX, BOEHHUX, MXKHAPOAHUX, IPUPOJHHUX,
opraHisaliiHHUX, BAPOOHUYHKX Ta iHUIMX NpOLECiB y MacuTabax
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KpaiHH, perioHy, 06J1acTi, MicTa, palloHy, MiZITIPUEMCTBA, YyCTAHOBH,
oprasisaiiii, Ta y By3abKoMy, — TO6TO 06'€KTUBHUX (30BHIIIHIX) YMOB
KUTTS, B AIKUX NlepebyBasia 0c06a Ha Yac BYNHEHHSA KPUMIHA/JIbHOTO
[IPaBOMNOpPYIIEHHA Ta AKI 3HAYHOI MIpOI0 MMO3HA4YaJMUCh Ha il
CycIizibHIN HebGe3me4yHOoCTi. JlJisi 3acToCyBaHHS BKa3aHOI MiZicTaBU
3BiJIbHEHHS 0COOU BiJl KpUMiHa/IbHOI Bi/INMOBiAa/IbLHOCTI HEOOXiIHO
BCTAaHOBUTH, WO MicJasi BUMHEHHS NMEBHOIO KPUMIiHaJbHOTO
NpaBoNOpylLUIeHHs 06CTaHOBKA 3MiHMJIAacA TakK, 110 BUMHEHe
JlisTHHS BXKe He € CycniJibHO He6e3ne4yHUM. Ocob6y MoxKHA BU3HATH
TaKO10, 110 NepecTasia 6yTH CyCHiJIbHO Hebe3MevyHo1o, Y pasi, KoJu
BOHA caMa abo o6CcTaHOBKA HAaBKOJIO Hel 3a3Hajia TaKUX 3MiH,
110 YHEMOXKJIUBJIIOIOTb BUMHEHHS HEl0 HOBOT'O KPHUMIiHAJbHOTIO
npaBomnopyuieHHs (1. 7 [locranoBu [lnenymy BCY Ne 12). Hanpukiag,
e 3MiHa MicIis po60TH a60o Micls MPOXKUBAHHS, KOJIa CHIJIKYBaHHS,
JIIKyBaHHSI BiJl aJIKOT0JIbHOI a60 HAPKOTHUYHOI 3a/1€?KHOCTI, TSKKa
XBopoba abo iHBasIiIHICTH Ta iH.

Hanpuknaz, y cnpasi N2 477/1358/19 no 06BHUHyBayeHHIO
OCOBH_1 y BuMHeHHi 3Ji0uuHYy, nepenbadyeHoro cT. 335 KK
YkpaiHu 3a ¢paKTOM yXWJIEHHS BiJi IPU30BY Ha BilICbKOBY CJIYKOY,
MPOKYPOP 3asiBUB KJIOMOTAHHS NP0 3BiJIbHEHHSI 0OBMHYBAa4Y€HOTO
OCOBA_1 Biz kpuMiHa/bHOI BiANOBIJa/IbHOCTI y 3B’s13KY 3i 3MiHO10
06cTaHOBKHU. CBOE KJIONOTAHHS NMPOKYpPOp OOIPYHTOBYBAaB THUM,
mo 30.05.2019 go KoBTHeBoro paloHHOTO cyAy MuKoJiaiBCbKOi
o6J1acTi 6YB CKepOBaHUM 06BUHYBAJIbHUHM aKT Y KPUMiHAJbHOMY
npoBaaxeHHi mogo OCOBA_1. Pazom 3 TUM, 3rifJHO 3 BUTATOM 3
Haka3y N2 25 Biz 31.05.2019 poky 06BuHyBayeHUH OyB NpU3BaHUN
Ha BiCbKOBY C/1y»K0y Ta HOMY IPHCBOEHE BiliCbKOBE 3BaHHS COJI/IAT.
Kpim nporo, 3rijHo 3 BUTsArom 3 Hakaszy N2 124 Bix 31.05.2019
Horo 3apaxoBaHO /10 0c060BOT0 CKJIay BikcbkoBoi yacTuHU 3039.
Paninle 06BMHYBaueHUN /0 KpMMiHaJbHOI Bi/IIOBiAaJIbHOCTI He
NPUTATYBaBCs, a TOMYy BiAgnoBigHo Ao cT. 48 KK Ykpainu #oro
MOXe OyTH 3BiJIbHEHO BiJi KpUMiHaJ/JIbHOI BiJiMOBiJaJIbHOCTI,
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OCKiJIbKY 0OBUHYBaYeHUH NlepecTaB Oy TH CYCMiJIbHO Hebe3MeYHUM
BHaC/IiZI0K 3MiHM 06cTaHOBKU. Cy/1 yxBanuB 3BiibHUTH OCOBY _1 Bif
KpHUMiHaIbHOI Bi/[IOBi/Ja/IbHOCTI Y 3B 513Ky 3i 3MiHOI0 06CTAaHOBKH
Ta 3aKPUTU KpUMiHaJIbHe POBaKeHHs .

38i/1bHeHHS 810 KpUMIHA/IbHOI 8idnogidaabHOCMI Yy 38’A3KY
i3 3aKiH4eHHAM cmpoKie da8HOCII € 3araIbHOI0, IMIIEPAaTUBHOIO,
06’€eKTUBHOIO i 6€3yMOBHOI0 MiJCTaBOIO, fIKa nepejbayeHa CT. 49
KK Ykpainu. YMoBH ii peasiszanii cyTTEBO BiZpi3HAOTHCA BiJl iIHIINUX
BU/IiB 3BIJIbHEHHS BiJl KpUMiHa/IbHOI BifjnoBiga/ibHOCTI. Tak, BOoHa
3aCTOCOBYETHCA 10 OY/ib-SIKOTO KPUMIHAJILHOT'O IPaBOINOPYIIEHHS,
3a BUHSTKOM 3JI0YMHIB: IPOTH OCHOB HaljiOHaJIbHOI 6e3neKu
Ykpainu, nepegbadyenux y crattax 109-114-2 KK Ykpaiuuy;
KaTyBaHH¢, nepeabadeHoro 4. 3 cT. 127 KK Ykpainu; npotu Mupy
Ta 6e3MeKu JIIOACTBA, nepebadyeHux y ctattax 437-439 i 4. 1
cT. 442 KK Ykpainu. lllono 0co6MBO TSKKOTO 3JI04UHY, 32 SIKUH
3rifiHO i3 3aKOHOM MOXKe OYTH NMPU3HAYEHO J0BiUHEe M036aBJIeHHS
BOJIi, MTUTAHHS 3aCTOCYBaHHS 10 0COOH JJaBHOCTI BUPIlLYE Cy/, TOOTO
Ma€ AUCKpeLiiHuU xapakTep. OiHaK Y LIbOMY BUNAJKY, SIKIO Cy/, He
BU3HAE 32 MOXKJIMBE 3aCTOCYBATH JJaBHICTh, l0Bi4YHEe N030aBJIEHHS
BOJIi HE MOXKe Oy TH NPU3HAYEHO i 3aMiHAETHCA 1030aBJIEHHSIM BOJT
Ha NeBHUM cTPOK (4. 4 cT. 49 KK Ykpainu).

CTOCOBHO YCIX IHIIMX CKJIAZiB 3JI0YMHIB JABHICTh 3aCTOCOBYETHCA
iMmnepaTuBHO, poTe ii CTPOKU AUdepeHIiI0I0ThCS 3aJeXKHO Bi/
CTYNEHIO TSXKKOCTI 3/104MHY (B [lesIKMX BUIa/IKaX TAKOX 3aJIeKHO
Bifi BUJly mokapaHHs 3a Hboro). Tak, 3rigHo 3i cT. 49 KK Ykpainy,
CTPOKH JABHOCTI CTAaHOBJIATH: 1) iBa POKU — y pa3i BUMHEHHH
3JIOYMHY HEBEJIMKOI TSXKKOCTI, 32 IKUH nepeabayeHe MOKapaHHS
MEeHII CyBOpE, Hi*>k 00MeXKeHHSsI BOJIi; 2) TPU POKH — y pa3i BUMHEHHS
3JIOUMHY HEBEJIMKOI TSKKOCTI, 3a IKHU nepejbadeHe MOKapaHHSA

! YxBasia XKoBTHeBoro paitoHHoro cyny MukosaiBcbkoi o6JacTi y cnpa-
Bi Ne 477/1358/19 Bixg 12.02.2020. URL : http://www.reyestr.court.gov.ua/
Review /87538293
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y BUTJISA/i 06MexXeHHsI ab60 mo36aBjeHHs BOJi; 3) I'STh POKiB — y
pasi BUMHEHHS 3JI0YMHY CepeIHbOI TSXKKOCTI; 4) JlecsaTh POKiB - y
pasi BUMHEHHS TSHKKOTO 3JI0YMHY; 5) M'ATHAAUSTh POKiB - y pasi
BUYMHEHHS 0CO6JIMBO TAXKKOTO 3JI0YMHY.

064KcieHHs CTPOKIB 1aBHOCTI Bi6YBa€ThCA 3 JIHSI BUMHEHHS
KpUMiHa/JIbHOT'O MPaBONOPYLIEHH: i 10 JHS1 HabpaHHS BUPOKOM
3aKOHHOI CUJIM. BUHATOK CTaHOBUTb BUMHEHHSI KPUMiHAJbHOTO
MpaBoMNoOpyIIeHHs, nepeadbadyeHoro crartamu 151-2-156-1, 301-1-
303 KK YkpaiHu, CToCOBHO MaJIOJIITHbOI Y HEIIOBHOJIITHBOT 0CO6H,
y BUNA/IKY IKOTO 06YHCJIEHHS CTPOKIB JaBHOCTi pO3NOYNHAETHCA 3
JIHS1, KOJIM TaKa NoTepIijia oco6a Aocsria NoBHOJITTSA abo, y pa3i ii
cMepTi, Masia 6 0CArTH MOBHOJITTA (4. 6 cT. 49 KK Ykpaiuu).

[Ipy nboMy 3akoHOJaBelb HNepepbavyae O0OCTABUHH,
0 MepelKoAXKAITh NMepebiry CTPokKiB JABHOCTI, SKUMH E€:
1) yxusieHHs 0co6HU BiJi JOCYA0BOro po3ciaiayBaHHs abo cyay (4. 2
cT. 49 KK Ykpainu); 2) BUMHEHHSI HOBOT'O 3JI0YHHY, 32 BUHSITKOM
HEeTSDKKOTO 3JI0YMHY, 32 IKUU Nepe/j0ayeHo IOKapaHHA y BUIIAI
no36aBJieHHs BOJIi Ha CTPOK He 6isibile ABOX pokiB (4. 3 cT. 49 KK
Ykpainu). Y nepuioMy BUNa/iKy oco6a, sika BUMHWJIa KpUMiHa/IbHe
NpaBoONoOpYIlIeHHs, IOBUHHA OYTH BiZJlOMOIO OopraHaM CJiJCcTBa
abo cyay, To6TO WAEeThCs NPO MiJ03pIBAaHOr0, 0OBUHYBAYEHOTIO,
Miclle3Hax0/[P)KeHHs IKOr0 HeBiJjoMe Ta fIKMU y 3B’sI3KYy i3 LIUM
OroJIOLIEHUH ¥ PO3ILUYK. Y TAKOMY BUNa/IKy EPe6ir CTPOKiB JaBHOCTI
3YNUHSIETHCS, 1 BiZTHOBJIIOETHCS i3 /IHS 3’ ABJIEHHS 0COOH i3 3i3HAaHHAM
ab6o ii 3aTpUMaHH#, TOOTO Yac, NPOTATrOM SKOr'0 0co6a yxXusaacs
Bif ciicTBa YK cyay He BKJIIOYAETHCA /10 CTPOKIB JAaBHOCTI. Y 6y/1b-
SIKOMY BUIIQJIKy, He3Ba)Kal04M HA YXWJIEHHA BiJ| CJIICTBA YU CyLy,
oco6a 3BIIbHAETHCSA BiJi KpUMiHA/IbHOI BiITOBiA/JIbHOCTI, SIKILO
3 yacy BUMHEHHS 3JI0YMHY MUHYJIO I'ITHaAUATH POKIB, a 3 4acy
BUMHEHHSI KPUMiHAJIbHOT'O NPOCTYIKY — II'SITh POKIB.

Y BUNa/iIKy BYMHEHHS 0CO0010 /10 3aKiHYeHHsI CTPOKIB IaBHOCTI
HOBOT'O 3JIOYMHY, 32 BUHATKOM HETSXKKOTO 3JIOUMHY, 32 AKUHU
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nepezsb6adyeHo NMOKapaHHA y BUIVIA/ 10306aBJeHHS BOJIi Ha CTPOK
He 6iJbllle JBOX POKiB, Mepebir JaBHOCTI nepepuBaeThca. Moro
004YHCJIeHHS B IbOMY pasi NOYMHAETHCSA 3aHOBO 3 JJHA BUYMHEHHA
HOBOT'O 3JI0YMHY. [IpM 11bOMY CTPOKH JaBHOCTI 0O6YMCIIOOTHCA
OKpEeMO 3a KOXXHUH 3J1049MH. lle BUMarae Bifi Cyly BCTaHOBJIEHHS TOTO,
1110 0c06a, siKa 3BiJIbHAETHCSA Bifi KpUMiHaA/JIbHOI BiZIMOBi1a/IbHOCTI
3a L€l MifCTaBoOl, He BUYMHAJA HOBUX 3JIOUUHIB NPOTArOM
CTPOKIiB faBHOCTI. Pa3oM 3 TUM, ypax0By104H, 1110 BiJi KpUMiHAJIbHOI
BiZiNOBiAANbHOCTI ¥ 3B’A3KY 31 CIJIMBOM CTPOKIB JJaBHOCTi MoXe
OyTH 3BiJIbHEHO HEBCTAHOBJIEHY 0COOY, LisI BUMOra 3aKOHY B HU3I1i
BUIIA/KiB ITHOPYIOTb.

Tak, y cnpaBi N2 264/472/20 npokypop 3BepHYBCS [0
CyAy 3 KJIOMOTAHHSAM NpO 3BiJIbHEHHS HEBCTAHOBJIEHOI 0COOU
BiJi KpuMiHanbHOI BigmoBigasbHOCTi, mepegbayeHol 4. 1
cT. 190 KK Ykpainu, y 3B’s13Ky i3 3aKiH4Y€HHSIM CTPOKIB JJaBHOCTI
NPUTATHEHHS [0 BiINOBiAA/bHOCTI. 3Ba)Kal04yM Ha Te, L0 CTPOK
JABHOCTI NPUTATHEHHA [0 KPUMIiHAJIbHOI BiANOBiAAJIBHOCTI ¥
bOMY NpPOBa/PKeHHI 3aKiHYMBCs, a 0COOY NpaBONOpPyLUIHUKA He
BCTAHOBJIEHO, CyJi YXBaJIUB 3aKPUTH KpPUMiHaJIbHe NPOBa/KEeHHA
y 3B’SI3Ky 3 HEBCTAHOBJIEHHSIM 0CO0OH, fIKa BUMHUWJIA KPUMiHaJIbHe
[IpaBONOPYIIEHHA Ta 3aKIHUEHHAM CTPOKY JaBHOCTI IPUTATHEHHA
Jl0 KpMMiHaJIbHOI BiZiOBiJa/IbHOCTI'.

CxopoyYeHi CTPOKHU JaBHOCTI BCTaHOBJIKOIOTBCA 115 3BiJIbHEHHSA
BiJi KpMMiHaJIbHOI BiANIOBia/bHOCTI HENOBHOJIITHIX, a caMe:
1) Ba poKM -y pa3i BYMHEHHS KPUMiHAJIBHOIO IPOCTYIKY; 2) I'ATh
POKiB - y pa3i BUMHEHHS HETSKKOT0 3JI0YMHY; 3) CiM pOKiB - y pasi
BUYMHEHHS TSXKKOTO 3JI0YMHY; 4) AecATh POKIB — Y pa3i BUNHEHHS
0C06JIMBO TSXKKOTO 37104MHY (cT. 106 KK Ykpainu).

! ¥xBasa lnniviBcbkoro paiioHHoro cyny M. Mapiymnoss JloHenbkoi o61acTi
y cnpaBsi Ne 264/472/20 Big 12.02.2020. URL : http://www.reyestr.court.gov.
ua/Review /87531778
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CTpoKHU JaBHOCTI 3aCTOCOBYKOTBHCA TAKOX I0J0 3BiJIbHEHHSA
IpPUAUYHOI 0CO6HM BijJ 3acTOCYBaHHS 3aX0[[iB KPUMiHAJbHO-
npaBoBoro xapaktepy (ct. 96-5 KK VYkpainu), fikuo 3 JHA
BUMHEHHS i1 yITOBHOBaXKEHOI0 0CO6010 6y/1b-IKOI'0 KPpUMiHa/JIbLHOTO
NpaBoNoOpylUIeHHs, 3a3Ha4yeHoro y ctarti 96-3 KK Ykpainy, i fo
JlHs HabpaHHS BUPOKOM 3aKOHHOI CUJIM MUHYJHW TaKi CTPOKH:
1) Tpu poKM -y pa3i BAMHEHHS] KPUMMiHAJIbHOTO IPOCTYIIKY; 2) I'ATh
POKIB - y pa3i BUMHEHHS HETSXKKOT0 3/JI0UUHY; 3) JeCATh POKIB - Y
pa3i BUMHEHHS TSXKKOIrO0 3JI04MHY; 4) M'ATHAAUATb POKIB - y pasi
BUMHEHHS 0COGJIMBO TSIXKKOTO 3JI0YUHY.

BcTaHOBJIEHHA CTPOKIB JAaBHOCTI K MiJCTaBU 3BiJIbHEHHA
Bil KpHUMiHa/JbHOI BiJNOBIiZaJbHOCTI 3yMOBJIEHO BTpPATOIO
KpUMiHaJbHAM MPABONOPYUIeHHSAM CYyCNiJibHOT He6e3Mme4yHoCTi
Hic/g CHJIMBY 3HQYHOTO 4acy 3 JHA WOro BYMHEHHS, a TaKOX
TUM, 110 0c06a He MOXe BCe KUTTS 3HAXOJUTUCA MiJi 3arpo3010
NPUTSATHEHHA 40 KPUMIiHAJIBbHOI BiANOBIAAJIBHOCTI, AKILO 3 TUX YU
iHIIMX MPUYMH, 1[0 Bif Hel 6e3m0cepeIHHO He 3a/IeXKaTh, I[bOT0 He
3/ilicHeHO cBoe4yacHo. KpiM Toro, yepe3 TpuBaiMi yac 3a6e3ne4yrnTr
NPUTSATHEHHS 0COOU 10 KpUMiHaJ/IbHOI BiZJIOBI/Ja/IbHOCTI HAJIEXKHOI0
JlOKa30BO10 6a3010 CTa€ BCe CKJaJHille yepe3 BTpATy peyOBUX
JloKa3iB, moripuieHHss nam’ATi cBigkiB Ta iH. OTXe, 31 cIMBOM
Bi/IMOBiAHUX CTPOKIB KpUMiHa/IbHe NMpaBoopylieHHs 0diliiiHO
nifaeTbes 3a6yTTIO, @ 0c06a, IKa HOT0 BUMHUIIA — 3BIJIbHSAETHCS
BiJl KpMMiHaJ/JIbHOI BiANIOBi4a/IbHOCTI.

JAnaa eupiwenHs Keiicy Heo6xidHO suxodumu i3 Heo6XidHOCcmi
DPO3MeNCY8AHHS IHCMumMymis 38i/1bHeHHs 80 KpUMIHAAbHOI 8i0-
nogidasnbHocmi ma y200 y KpuMiHAAbHOMY Npo8adxceHHI. Y yitl
cumyayii HasigHI 8ci nidcmasu 0415 38i/1bHEHHS1 0cObU 810 Kpumi-
Ha/bHoi 8idnosidasnbHocmi y 38°a3Ky i3 dilloguM Kassmmsm: Kpu-
MIHA/bHe NpasonopyuleHHs 84UHEHO enepule, ye € KpUMIHAAbHUU
npocmynok, skuil He gidHocumucs1 A0 KOpynyiliHUX Yu N08’s13aHux
3 KOpynyieio KpUMIHaIbHUX NPA8oNopyuweHb, a MaKkox NoOpyueHb
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npasus 6e3neku dopoxicHLO20 pyXy abo ekcniyamayii mpaHcnopmy
ocobamu, IKi Kepysaiu mpaHcnopmHuMu 3acobamu y cmaHi anko-
20/1bH020, HAPKOMUYHO020 YU [HW 020 cn’AHIHHA abo nepebysanu
nio 8nau8oM AIKApcbKUXx npenapamis, Wo 3HUMICYHOMb ygazy ma
weuodkicmos peakyii.

Oxkpim mozo, ocoba Wupo nokasA1acs, akMmusHo cCnpusiiay po3kpum-
mi KpUMIiHA/1bHO20 NpagonopyuleHHs ma nogHicmio sidwkodysana
3anodisHy Hero wkody. YkaadeHHs y200u He nepewkoodxcae 38i1b-
HeHHI0 0cobu 8i0 kpumiHaabHOI 8idnogidaabHocmi 3a HasieHOCMI
nidcmas 045 yvozo. 32idHo 3 nosuyieto BepxosHozo Cydy, sukiaa-
deHill y nocmanosi KacayiiiHo2o kpumiHaisHoz20 cydy y cnpasi
Ne 439/1344/17 gid 16 sxcoemmusa 2018 p., 38i1bHeHHs ocobu 8i0
KpuMiHa/bHoI 8idnogidaabHocmi mae npiopumem nepeo 3ameep-
daceHHsAM y2odu. BodHouac, y20dy npo 8u3HaHHs 8UHysamocmi
He Modxce 6ymu yK/aadeHo, sKujo nido3prosaHull, 068uHy8aveHull
3anepeyye npomu Yyvozo. Kpim moeo, dilioge kasmms Ha/excums
do iMmnepamusHux nidcmae 38i/1bHEeHHS1 0COOU 810 KPUMIHANbHOI
gidnogidasnbHocmi, iKY cyd 30608’a3aHutll 3acmocysamu 3d HA8-
Hocmi nidcmas 0414 Yyboeo. 3sadxcaroyu Ha ye, cyd MAe yxeaaumu
piweHHs1 npo 3aKkpummsi KpUMIHAAbHO20 NPOBAONHCEHHS 31 381/1b-
HeHHAM OCOBH_1 8id kKpumiHa/bHOI 8idnosidanbHocmi y 36’a3Ky
i3 ditiosum Kassmmsm.

3anuTaHHA Ang CaMOKOHTpONI0

1. Po3kpuiiTe npaBoBYy NpUpPOJY i 3HAYeHHS 3BiJIbHEHHS 0COOU Bij
KpPUMIiHaJIbHOI BiZIIOBia/IbHOCTI.

2. Yum 3BiZibHeHHS1 0co6U BiAg KpuMiHa/JAbHOI BiZNnoBifanbHOCTI
BiIpI3HAETHCA BiJi 3BiJIbHEHHS BiJ, KpUMIHAa/JIbHOI'O NIOKapaHHA Ta
IHCTUTYTY yroZl y KpUMiHaJIbHOMY NIPOBaJ»KeHHi?

3. HaBefiTb BHU3HaueHHS NOHATTS «3BiJIbHEHHS BiJ, KpUMiHa/JlbHOIL
BiZiMOBia/IbHOCTI» Ta HOro XapaKTepHi 03HAKHU.

4. SkiicHyIOTb BU/IU 3BIJIbHEHHS 0COOH BiJj KpUMiHA/IbHOI BiANOBiJaIbHOCTI
Ta AAKI KpUTepil IX po3MeKyBaHHA?

5. OxapakTepusyiTe filioBe KasTTs K NiJ[CTaBy 3BiJIbHEHHSI 0COOU Bif
KpPUMIiHaJIbHOI BiZIIOBia/IbHOCTI.
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Po3kpuiiTe yM0OBU 3BiJIbHEHHSI 0COOU BiJj KpUMiHa/IbHOI BijIOBiAAIbHOCT]
y 3B’13KY i3 NpUMHUPEHHSAM BUHHOTO 3 IOTEPNIINM.

3a dKHUX YyMOB 0Cc0o0y MOXe OYTH 3BiJiIbHEHO BijJ KpuUMiHaJbHOI
BIZIOBIZIa/IbHOCTI i3 epesayeto ii Ha MopyKu?

B yomy noJisirae 3MiHa 06CTaHOBKM sIK MiJicTaBa JJisl 3BiJIbHEHHSI 0co6U
BiJy KpMMiHa/IbHOI BiZiOBia/IbHOCTI?

PoskpuiiTe mifcTaBy Ta yMOBH 3BiJIbHEHHSI 0COOHU Bifi KpUMiHaNbHOI
BiZimoBigabHOCTI y 3B’s13KY i3 3aKiHUEHHSM CTPOKIB JaBHOCTI.
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4.2, Mopsaaok KpMMiHaIbHOTO NPOBaJKeHHA
LOA0 3BiNbHEHHA Bif KpMMiHaNbHOI BiANOBIiAaNbHOCTI

o cydy Hadiliw10 K10NOMAHHS NPOKYPOpa Npo 38iAbHEHHS 0COOU
810 KpumiHa1bHOI 8idnosidasibHOCMI Y 38°3KY 3 i npUMUpPEHHAM
i3 nomepniaum (cm. 46 KK Ykpainu). B cydi npokypop nogidomus,
Wo nido3preaHull Wupo po3Kasecs, akmueHo cnpusie docydoso-
My po3caidysaHHio ma nogHicmio 8idwikodyeas MaiiHogy wkody,
SKy 6ya10 3a80aHo nomepniziomy. [lomepniauti 3anepevygas npomu
38i/1bHEeHHS 8i0 gidnosidasibHOCMI, adxce nido3proeaHull mak i He
npuHic tiomy ny6AIMHUX 8UGAYEHb, d MOMY NPUMUPEHHS MINC HUM
ma nido3preaHum He 8id6y10cb. CMOpPOHA 3axucmy Hano.12a1d Ha
3a0080/1eHHI K/IONOMAHHS NPO 38i/1bHEHHsl 006U 810 KPUMIHA/b-
Hoi 8idnogida/1bHOCMI, HAdarYU 00KA3U NOBHO20 8I0WKOJY8AHHS
MaiiHogoi wkodu nomepnisomy.

fAKe piuleHHs NoGUHEH yXga/iumu cyd?

[lopsaaok 3BiJiIbHEHHS 0COOM BiJ, KpHUMiHa/sbHOI Bifmno-
BiflanbHocTi peryntoerbes § 2 [nmaBu 24 KIIK Ykpainu. Cama
npoleaypa 3BiJibHEHHSI 0COOU Bifi KpUMiHa/IbHOI BiJINOBiIaIbHOCTI
Ma€ MPOUTHU JleKiJibKa eTamiB: a) MomepejHE NPUTATHEHHS
0CcO0U fIK MiI03PIOBAHOr0 Ta PO3’SICHEHHS CyTi 06BUHYBAYeHHS;
6) po3’sicHeHHs NpaB Mijlo3poBaHoro, nepeaodadenux KIK Ykpainuy,
30KpeMa po3’sSiICHEHHS CYTi NpaBOBUX HACJIiAKIB pillleHHs, siKe
MPUMNMAETHCH, NPABO 3aNlepevyBaTH IPOTH 3aKPUTTSA KPUMIHAJIBHOTO
MPOBa/>KeHHS 32 1[iE}0 06CTAaBUHOIO TAa 03HANOMJ/IIOBATHCS 31 BCiMa
MaTepiajlaMu NPOBa/PKEHHS, PO 110 CKJAJAEThCA BignoBigHUN
MPOTOKOJI; B) OTPMMaHHSA MHUCbMOBOI 3roJIu 0COOHW Ha 3BiJIbHEHHSA
Bi/l KpuMiHa/bHOI BifinoBifasibHOCTI (4. 2 cT. 286, 4. 1 cT. 287
KIIK YkpaiHu); r) ck/JaZlaHHS NPOKYpPOPOM MOTHBOBAHOTO
KJIOIIOTAaHHA [0 CyAy [AJI BUPiLIeHHS NMTAaHHS PO 3BIJIbHEHHS
0co6H Bijy KpUMiHaJILHOI BiJIMOBiJa/ILHOCTI; /1) 0O3HAWOMJIEHHS
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nijo3proBaHOro, WOro 3axMCHHUKA, NMOTepmijoro a6o #Horo
npeACTAaBHUKA 3 KJIOMOTAHHSAM Ta 3'ICyBaHHS AYMKH OTEPIIIOr0o
11010 MOXJIMBOCTI 3BIJIbHEHHS iJO3PBAHOTO BiJi KPUMiHAJIBHOI
BignmoBiganbHocTi (4. 3 cT. 286 KIIK Ykpainu); e) o3HalloMJIeHHS
3 yciMa MaTepiajlaMU KPpUMIiHAJIBHOI'O IPOBA/PKEHH, AKILO Ha Te
€ BUMOTa Mi/[03pI0BAHOr0, MOTEPIIJIOro; €) PO3IVIs/ KJAOMOTAaHHSA
NpPOKypopa Cy0M B CYZ0BOMY 3acifjaHHi; ) BUHECEHHS CyA0M
yXBaJIM MPO 3aKPUTTS KPUMiHA/JBLHOTO NMPOBA/KEHHS y 3B’I3KY 3i
3BUIbHEHHSIM BiJl KpMMiHa/IbHOI BiJioBigaIbHOCTI .

BignosigHo g0 cT. 285 KIIK Ykpainu, 0cobi, IKy Mi103pIO0TH,
06BUHYBa4yIOTh Y BAMHEHHI KPUMiHAJIbHOTO MPABONIOPYIIIEHHS Ta
1110/10 IKO1 epejibayeHa MOXKJIMBICTb 3BiJIbHEHHS Bi/Jj KpUMiHATbHOI
BiiMOBiJaIbHOCTI y pa3i 3ailicHeHHSs Nepe6adyeHUX 3aKOHOM
YKpaiHu npo KpuMiHa/lbHY BifMOBigasbHICTh AiH, po3’ICHIOETHCA
npaBo Ha Take 3BibHeHHs. [lijo3pOBaHOMY, 06BUHYBauEHOMY,
SIKUU MOe OYTH 3BiJIbHEHUH BiJl KpUMiHAJIbHOI BiANIOBi1a/IbHOCTI,
MOBUHHO OYTHU PO3’ICHEHO CYyThb Mil03pU YU OOBUHYBAYEHHS],
nificTaBy 3BiJIbHEHHHA BiJ KpUMiHaJbHOI BigNOBiJa/JIbHOCTI
i mpaBo 3amepeyyBaTU NPOTHU 3aKPUTTS KPUMIHAJBbHOTO
MpOBa/PKeHHH 3 1€l migcTaBu. Y pasi gKIO Nij03p0BaHUN YU
0GBUHYBAYeHHUH, II0JI0 AKOTO NepesbadyeHe 3BiJIbHEHHS Bij
KPUMIiHaJIbHOI Bi/IIIOBIJa/IbHOCTI, 3allepeyye MPOTH LibOT0, 10CYI0Be
pO3CJilyBaHHS Ta Cy0BE NPOBA/XKEHHS MPOBOAATHCS B IOBHOMY
06c413i B 3araJibHOMY NMOPSIJIKY.

[lepen TuM, IK BUKOHYBATH Oy/b-sKi epei6adeHi YUHHUM
KIIK Ykpainu npouecyasbHi [iii, pOKypop NOBUHEH MEpPeBipUTH
MaTepia/id NpOoBaXKeHHS, AKi HaZ[INIIJIA [0 HbOTO /114 3BIJIbHEHHS
0co6Hu BiJ kpuMiHaibHOI BinosiganbHocTi. KIIK Ykpainu 3060B’s13y€
[IPOKYpOpa «BCTAHOBUTHU... IiICTaBU 3BIJIbHEHHS BiJi KpUMiHaJ/JIbHOI

! HaykoBo-IpaKTHYHHUI KOMeHTap KprMiHaIbHOTO MPOLecyaabHOr0 KOJeK-
cy Ykpainu / 3a pepakiieto C. B. Kirasiosa Ta C. I. KpaBueHnko. Ozeca : ®eHikc,
2020.924 c.

253 e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

BiAnoBifanbHOCTi». OTXe, Mepll 3a BCe MPOKYpOp MOBUHEH
nepeBipUTH MOBHOTY Ta BCEGIUHICTH NPOBEZEHOr0 JOCYI0BOTO
pO3CIifyBaHHS, IPOaHaJli3yBaTH yCi JOKa3U, HAABHI Y IPOBa»KeHHI,
nepeBipuTH GOPMY Ta MOPSIAOK iX 3aKPIIJIEHHS 3 METOIO IOTPUMAHHS
BHMOT YUHHOTO 3aKOHOJABCTBa. BcTaHOBUBLIM, 110 CHAIAYUN He
3i6paB HEOOXIi/IHY CYKYIIHICTb JJ0Ka3iB /1Jisl BHHECEHHS pillleHHS PO
3BiJIbHEHHS 0COOU BiJl KpUMiHaJIbHOI BiINIOBiJa/IbHOCTI, MPOKYypOp
[NIOBHMHEH NNOBEPHYTH KPUMiHa/IbHe NPOBA/PKEHHS BiJOBIJHOMY
cligyoMy 3 BKasiBKaMy, siKi 11ie mpolecyasbHi Ail Tpe6a npoBecTH
Ta SKi I1e I0Ka3u HeoOXiJHO OTPUMATH.

3asiexXHO Bifi 06CTaBHH, 32 HAIBHOCTI SIKUX Mepe16a4aeThCs
3BiJIbHEHHS 0COOU Biji KpUMiHaJIBLHOI BiIMOBiZjlabHOCTI, MOXKHA
BHU3HAUUTH JeKiJIbKa JIOKAJIbHUX NMpeAMeTiB JOKa3yBaHHA fK
i CTaB 3BiJIbHEHHS BiJj KpMMiHAJIbHOI BiANOBifgabHOCTI. Tak,
HaMpUKJIa/[, Y BUNAJKYy 3BiJIbHEHHSI 0CO6GH BiJ KpMMiHaJIbHOI
BiANOBiAa/IBHOCTI y 3B’A3KY 3 [illOBUM KaATTAM Ma€ OyTHU
JlOBeJleHO TpHU MiACTaBU: LUpe KaATTHA, aKTUBHE CIPUAHHA
po3caiyBaHHIO NpPaBONMOpPYLIEHHd Ta MOBHE BiJIIKOAYBaHHA
36UTKIB ab0 YCyHEHHS IKO/U.

Yunnuii KITK Ykpainu He BUMarae, 11106 0c06a, ika po3Kar€eTbCs
y BUMHEHHI KpUMiHaJbHOTO NMpPaBOMOPYIIeHHs, 3’9BuUACA 3
MOBUHHOIO /10 IPAaBOOXOPOHHOTO OPraHy, TOGTO IHpe KaATTA
MOKe MPOSIBJIATUCS BKe MiCJis TOTO, K MiCIle3HaX0/PKeHHSI 0COOU
ctajsio Bijomum. ToMy 3aTpuMaHHA 0Cc00H, iKa 6yJia y PO3IIYKY,
He € NiJCTaBOW AJiA BifMOBHU y 3BiJIbHEHHI BiJi KpUMiHaJIBHOI
BignmoBifanbHoCTi. [Ipy bOMY 3’SIBJIEHHSI 3 TOBUHHOI 3HAYHO
MNiBUILYE IIaHCH BUHHOI 0COGU YHUKHYTH KPUMIiHAJIbHOTO
nokapaHHs. ¥ pa3i 3BepHeHHs 0CO6HM JJ0 IPaBOOXOPOHHOIO
OpraHy 3 MOBIiJTOMJIEHHAM NPO BYMHEHHS HEK KPUMIHAJbHOTO
NpaBoOINOpYyLIeHHs1 yIIOBHOBa)XeHa NocajoBa 0coba MOBUHHA
CKJIACTH IPOTOKOJI, IKUH B [10AA/IbLIOMY J,0J1y4a€ThCsI 10 MaTepiasiB
KpUMiHa/JIbHOTO NpoBaKeHHs. TakoX, OKpiM yCHOTO, 3’siIBJIeHHS
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3 MOBMHHOIO MOXe MaTH i nucbMOBY ¢opMy. B TakoMy BUllaAKy
0c006a, iKka BUNHUJIa KpUMiHa/IbHe IPaBONOPYLIEHHS, CKJIaJla€ 3as1BY
JloBisbHOI GOpMHU i3 3a3HAUYEHHSIM BJIACHOTO MPi3BUINA, iMeHi, Mo
06aTbKOBi, afijpecu MPOKUBaHHS, iHIIIOI KOHTAKTHOI iHpopMarii Ta
BUKJIaZIEHHAM CTHUCJIOTO 3MIiCTy caMol nozii npaBonopyueHHs. B
KiHIli Takoi 3asBH 0co6a CTaBUTh BJAACHUU MiAMUC Ta ATy, KOJIH LS
3asBa OyJia ckJaZleHa. B nmojjasplioMy Taka 3asiBa TaKOXK IOBUHHA
OyTH JoJIydyeHa 0 MaTepiasiB KpUMiHAJIbHOTO NPOBA/KEHHS K
JloKa3 JIiioBOro KasTTs.

[llupe KaATTS NPOSBISAETHCS B TOMY, 1110 0c06a BU3HAE CBOIO
NPOBKHY, BUCJIOBJIIOE XKaJlb 3 IPUBO/Y BUMHEHOI0 Ta GayKa€ BUIIPABUTH
CUTYyallilo, fIKa cTasacs. Bci nepeJiidyeHi CK/1af0Bi LIAPOTO KAATTH €
BUKJIIOYHO Cy6 EKTUBHUMUY, i, Bi/INOBIIHO, HE MOXKYTh 6y TH BCTAHOBJIEH]
JIOKa3aMH, SIKi He CTOCYIOThCS caMoi 0cOOU Miio3proBaHoro. B Takomy
BUII/IKy OCHOBHUM /KepeJIOM JJOKa3y, AKUH CBI[YUTh IIPO BUSHAHHA
0co6010 CBOET MPOBUHH, € BiANOBIAHUIN NpoTOKOJ JonuTy. [1if yac
TaKOro JONUTY MiZ03PI0BAaHNUM IOBUHEH BU3HATH ce6e BUHYBATUM Y
BUMHEHHI IPaBONOPYLIEHHS Ta IIUPO PO3KAATHCH.

COopuATU PO3KPUTTI0O KPUMIHAJIBbHOTO NMPaBONOpPYLIEHHHA
03Hayae, 1o ocoba CBOIMU [iIMU HALAE aKTUBHY JONOMOLY
[IPAaBOOXOPOHHUM OpraHaM 3 BUSIBJIEHHA 3HapsAAb BUMHEHHHA
KPUMIHaJIbHOTO NPABONOPYLIEHHS, C/AIJiB Ta IpegMeTIiB 3JI0UHHY;
y BUSIBJIEHH], 3aTPUMaHHI Ta BUKPUTTI CIIiBY4YaCHUKIB; y IPOBELEHHI
CiTYMX iM; Y BCTAaHOBJIEHH] yCiX GaKTUUHUX 06CTaBUH, IKi MAlOTh
BifiHOIIIEHHS 710 BiIMOBIIHOTO MPOBA/IPKEHHS; Y 3’ICYBaHHI MPUYHH
Ta YMOB KPHUMIHAJBHOIO NIPaBONOpPyLIeHHA. AKTUBHE CIIPUAHHA
PO3KPUTTIO KPUMIHAJIBHOTO NIPABONOPYIIEHHS BUCYBAE Nepef
MiZJ03pI0BaHUM oZipa3y ABi BUMOrH. [lo-nepiie, Take CIpUAHHA
NOBUHHO 6y TH A06pOBiNbHUM. [l0-Zpyre, Taka NOBeliHKAa TOBUHHA
OyTH HACJAiZIKOM iHiI[iaTUBU caMOTO Ii03PHOBAHOTO.

BinmkoayBaHHSA 36UTKIB a60 yCyHEHH IKOAW NPOSIBASAETbCSA
y HaAaHHI nigo3proBaHUM (abo0 iHIIOK 0C0601) KOUITIB Ha
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JIIKyBaHHS IOTEePHiZIOro, peMOHT a60 NpU/6aHHA MOIIKO/KEeHOr o/
3pyHHOBAHOIro0 MalHa, YTPUMaHHS HeNpale3ZaTHUX 0cCib
IIOMePJIOTO TOLLO. TAKOX TaKe BiJIIKOAYBaHHSA MOXe IPOSABJIATHACA
y IpuHeceHHi ny6JiiyHOro BM6GayeHHs, HaJlaHHI BiAMOBigHOO
0C06010 NMOCJYT, HEMaTepiaJbHOI JJONOMOTH, Pe3yJbTaTH SKOI
MOBHICTIO BiZIIKOAOBYIOTH 3aBJlaHi 36UTKHU. [linTBEepPKEHHAM
BiZIlIKOyBaHHS MOXKYTbh OYTH YeKH, KBUTaHLl, iHLIi JOKyMeHTH,
AKi NiJTBepJKYIOTh HaZlaHHSI BUHHOK 0CO000 KOLUTIB, MOCAYT
3 MeTOH YCyHeHHd WKOoAU. Taki JOKYMEHTH [0Jy4arThbCd [0
MaTepiajiB KpUMIHAJbHOIO NMPOBa/J KeHHA. TaKOX [0 JKepeJ
JIOKa3iB, AKI NiATBepPKYIOTh YCYHEHHS LWIKOAW, MOXHA BiJHECTU
IPOTOKOJI JIONUTY NOTEPHIJIOro (YU OKpeMy 3asiBy), B AKOMy ocoba
NOBIJIOMJISIE, 1[0 BUHHUH Ha/JlaB KOLITH Ha BiILIKOAYBaHHSA 30U TKIB
y NOBHOMY 06Cf31 UM yCyHYB IIKOAY iHIIKM CIOCOOOM.

IlixzcTaBamMu 3BiJIbHEHHS 0COOU BiJ KpUMiHa/JAbHOI
BiANOBiAA/NBHOCTI y 3B’A3Ky 3 NPUMHPEHHAM BHHHOIO 3
NoTepHiJiiM € caM GaKT IPUMUPEHHS Ta BiAKOAYBaHHSA 36UTKIB
i ycyHeHHs1 mikoAd. [I[puMUpeHHsI BUHHOT 0COGU 3 MOTepHijiuM
(moTepniZIMMU) HaNEXUTb PO3YMITH SIK aKT NPOLLEHHS 1I HUM
(HMMHM) B pe3y/IbTaTi BiIbHOTO BOJIEBUSIBJIEHHS, 1110 BUKJIIOYAE OY/b-
KU HeNpaBOMipHUH BIJIMB, He3aJIEXKHO BiJ, TOro, fiKa 3i CTOPiH
Oy./1a iHiniaTopoM, Ta 3 AIKUX MOTHUBIB. Take MpUMHUpPEHHS TOBUHHO
OyTH pe3y/IbTaTOM BiJIbHOTO BOJIEBUSIBJIEHHS, 1[0 BUKJ/II0YAE Oy b-
SIKM{ HeNPaBOMiIpHUI BIJIMB, He3aJIEXKHO Bij TOro, fiKa 3i CTOpiH
6y/1a i"iniaTopoM Ta 3 IKUX MOTHUBiB. ToMy ynoBHOBaXeHa 0coba
B KO’KHOMY BUIIaJIKy IOBUHHA [IEPEBIPUTH, 1110 3T0Ja IOTEPIIJIOTO
Ha NIpUMUPEHHSA He Oysjia OTPUMMaHa MiJi NPUMYCOM, BHACJIJOK
3a/IAKYBaHHA YU OTPoO3.

[IpuMupeHHsI MOXke MaTH pisHi Gopmu. Hanpukiiaz, moTepmisiui
Ta NiZJ03PIOBAHUN MOXKYTb CKJIACTU NUCbMOBUH [OKYMEHT,
SKUHU NiJATBepAXy€e PaKT NPUMUPEHHS MiX LIUMHU Cy6'eKTaMu Ta
BiZILIKOAYBAaHHA WKOAW. B TaKOMY IOKYMEHTIi NIOBUHHI MiCTUTHUCS
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JlaHi mpo ocib, ki Horo ckJanu (pi3Buile, iM’s, Mo 6aTbKOBI, aJipeca
MPOXKUBAHHS TOLIO), BiIOMOCTI PO KpUMiHaJ/IbHE TPABOIIOPYIIEHHS,
siKe BYMHUJIa BUHYyBaTa 0c06a, YMOBH, sIKi TOBUHEH BUKOHATH (260
B)Ke BUKOHAB) Mi/I03pI0BaHUI 3 METOIO Bi/IIIKOAYBaHHS IIKO/H, CAM
dakT 106pOBiIbHOrO NPUMUPEHHS, BUKJIaJeHUH yV YiTKil ¢opmi,
MiIMKUCH Ta iaTa CKJIaJJaHHS [IbOT0 I0KyMeHTa. Takui JOKYMEHT Ma€
Oy TH HaJlaHUU c1ilaoMy ab60 MPOKYPOPY, IKi MAaTUMYTh MOXKJIUBICTh
NepeBipyTH Ti BiJOMOCTI, 1110 B HbOMY 3a3HaueHi, 3’s1CyBaTH AYMKY
MOTEPHIJIOr0 Ta MiJO3PBAHOIO i TIIBKHU MIiCJAA LBOTO AOJYYUTHU
HOTO0 SIK J0Ka3 IPUMUPEHHS.

Kpim Toro, mifo3pioBaHUl Ta MOTEPHNIJIUA MOXKYTb YCHO
MOBiIOMUTHU CJifdoro a6o nmpokypopa npo npumupenHs. KIIK
YKpaiHu B TaKOMY BUIMA/Ky He 3000B’I3y€ CKJaJaTH OY/b-sAKi
JIOKYMEHTH, a/[>Ke lyMKa OTePIIJIOTO Ta MO3UILis MiZJ03pIBAHOTO
1110/10 3Bi/IbHEHHS Bi/Jl KpUMiHaJ/IbHOI Bi/INOBiAaIbHOCTI (B TOMY YMCIi
i 1110/10 MPUMUPEHHS) Ma€E 6YTH OKPeMO BCTAHOBJIEHA IPOKYPOPOM
Ta BHECEHa /[0 KJIONOTAaHHA NPO 3BiJIbHEHHS BiJ, KpUMiHaJIbHOI
BiAgnoBiganbHOCTI. Kpim Toro, cyg nij 4yac po3misiy KJOMOTaHHSA
[po 3BiJIbHEHHSA BiJi KpMMiHaJ/JIbHOI BiNIOBiLaJIbHOCTI NIOBUHEH
J0JIaTKOBO BCTAHOBUTH CTaBJIEHHS ITiJ03PIOBAHOr0 Ta IOTEPIIJIOr0
010 3BiJIbHEHHA BiJi KpUMiHa/sbHOI BiAnoBigaabHOCTI. [IpoTe
HaBiTh 32 TAKHUX YMOB CJIiTYOMy a60 MPOKYPOPY Iile /10 CKIaJaHHS
KJIOIIOTAHHS PO 3BiJIbHEHHSA BiJj KpUMiHA/IbHOI BIANIOBILa/IbHOCTI
6a)kaHOo 3aMPOTNIOHYBATH MiZ03PIOBAHOMY Ta MOTEPIIJIOMY CKJIACTH
CHiJIbHUN JJOKYMEHT, KWW Ma€ NigTBepAuTU GaKT NPUMUPEHHS.
Takuil JOKYMEHT Ma€ A0JAaTKOBO rapaHTyBaTH, L]0 KOJAHA 3i
CTOpiH He 3MOXe 3JIOBKHWBATU CBOIMU IpaBaMU NPU 3BiJIbHEHHI
Mi{03PBAHOr0 BiJ KpUMiHAJIBHOI BiZ10BiJa/IbHOCTI.

IlizcTaBo10 3Bi/IbHEHHSI BiJ KpMMiHA/ILHOI BiATIOBIJA/ILHOCTI Y
3B’A3Ky 3 IepeAadyelo 0CO6M Ha MOPYKHU € KJIOMOTaHHSA MiAPUEMCTBA,
yCTAaHOBM YU opradiszarii. Take KjomnoTaHHsS NPUHUMAETHCS HaA
3araJibHUX 360pax BiJ|[I0BiAHOI IOPHUAUYHOI yCTAHOBHY, SIKi IOBUHHI
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OyTH IpOBe/ieH] BiJIIOBIZIHO 10 YUHHOI'O TPYZ0OBOT0 3aKOHO/AaBCTBa
Ta IpaBWJI BHYTPIIIHbOIO PO3NOPAAKY. 360pH MalOTh Oy TU IPOBe/IeHI
3a He06XiIHOI KiJIbKOCTI IpaI[iBHUKIB, a pillleHHS 11100 B3ATTS 0COOU
Ha MOPYKHU MOBUHHO OYTH NMPUHHSATE NPOCTOI0 OIBLIICTIO rOJIOCIB.
Y BunaJKy NO3UTHUBHOTO IOJIOCYBAHHA TaKe pillleHHS NOBUHHO
6yTu opopmiieHe Ha oPiLiiHOMY 6JIaHKY MiJINPUEMCTBA, YCTAaHOBU
Yy oprasizarnii (Ko €) i3 3a3HaYeHHSIM MOBHOI Ha3BU IOPUJUYHOI
ocoby, i afipecy, CyTi IPUUHATOTO pillleHHs Ta CKpillJIeHe 1e4aTKO
i miznucom ynoBHoBaxkeHoi 0co6U. B mofjanbuioMy Takuil JOKYMeHT
nepefaeTbcs CAiA4OMYy ab0 MPOKYpPOpy, AKi J0JydyaroTh HOro 10
MaTepiaJliB KpUMiHAJIBHOTO IPOBA/PKEHHS.

Y BUnNazAKy 3BiIbHEHHsI 0CO6GHU BiJ, KpUMiHa/IbHOI Bigmo-
Bila/IBHOCTI y 3B’A3KY 3i 3MiHEHHAM OGCTAHOBKHU CJig4ui
NOBHHEH JOBECTH, 110 0O6CTAaHOBKA HABKOJIO KPUMiHAJbHOTO
npaBomnopylieHHs abo caMmoi 0co6M MPaBONMOPYLIHMKA 3MiHUIACA
HACTIJIbKY, 110 BOHU BTPATHUJIM CyCHiJbHY Hebe3neky. B ubomy
BUIIa/IKy HEOOXiZJTHO BCTAHOBUTH, 110 MiC/1 BYNHEHHS NE€BHOTO
KpHMiHa/JIbHOTO NIPaBONOpPYIlIeHHsI 06CTaHOBKA 3MiHWJIACA TaK, 1110
BUMHEHE [lisIHHS BXe He € Cycli/ibHO Hebe3neyHUM. Ocoby MOXKHa
BU3HATHU TAKOI0, 1110 IlepecTasia 6yTH CYCIiJIbHO HeOe3MeYyHOom, y
pasi, Ko/ BoHa caMa a60 06CcTaHOBKA HaBKOJIO Hei 3a3Hasla TaKUX
3MiH, 1110 YHEMOXKJIUBJIIOIOTh BUMHEHHS HEI0 HOBOTO 3JI0UYUHY.

Y pa3si 3Bi/IbHEeHHs 0CO6GHU Bij KpHMMiHaJ/JbHOI BiANOBI-
AAJBHOCTI y 3B’SI3KYy 31 3aKiHUeHHAM CTPOKIiB AaBHOCTI
c1iguui abo NpoKypop MaloTh ePEKOHATUCS, 1[0 MUHYJIU CTPOKH,
nepegb6adeni ct. 49 KK Ykpainu 3 aHs BUMHEHHSI 0COG010 3JI0UHHY
Jl0 HabpaHHs BUPOKOM 3aKOHHOI CHJIY, i Taka 0coba He yxXuJisaacs
Biz ciizcTBa abo cy/ly Ta He BUMHUJIA HOBOTO 3JI0YHMHY Cepe/HbOI
TSXKKOCTI, TSAPKKOTO YH 0COBJIMBO TSXKKOTOL,

! Nleranbiuie aue.: Top6ac 0. 0. PopMu 3aKiHUEHHS JOCY0BOr0 PO3CIi-
ZlyBaHHs 3a KpuMiHa/sbHUM NpolecyasibHUM KOJLEeKCOM YKpaiHu : MoHorpadist.
Opeca : Opuauuna saiTepatypa, 2015. C. 62.
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3rigHo 3i cT. 286 KIIK Ykpainu npokypop, BCTAaHOBUBIIU
MiJICTaBX 3BiJIbHEHHSI 0COOU BiJi KpUMiHaA/IbHOI BiIMOBIIaIbHOCTI
Ta OTPUMAaBIIU 3TrO/ly MiZJ03PIOBAHOr0, CKJIaJa€ KJAONOTAaHHA NMPO
3BiJIbHEHHS BiJi KpHMiHAJIbHOI BiJINMOBiJa/IbHOCTI Ta 6€3 MPOBeIeHHSA
JlOCYZI0BOT'O pO3CJlilyBaHHs y MOBHOMY 00Cs13i HaJicKJIae HOTO /10
cyny. [IpoTe nepej HanpaBJIEHHSAM KJONOTAHHA [I0 CYy IPOKYpPoOp
3000B’s1I3aHUM 03HAWOMUTHU 3 HHUM NOTepIijoro Ta 3’scyBaTu
HOro AYMKY 111010 MOXXJIMBOCTI 3BiJIbHEHHS MiJIO3PHOBAHOTO Bij
KPUMIiHa/JIbHOI BiINOBIJAJIBHOCTI.

BukoHaBI1IIY BCi HeO6XiIHI MpoIiecyasibHi /il Ta mepeKoHaBIIKCh,
U0 Niflo3plOBaHUWW He 3amepeyye NPOTU 3BiJIbHEHHS Bif
KPUMIiHaJIBHOI BiINIOBIAAJIbHOCTI, IPOKYpPOp CKJI3JA€ BifnoBigHe
KJIOTIOTaHH4, iKe Mae BifinoBiflaTy BuMoraw cT. 287 KIIK Ykpainu. 3
ypaxyBaHHAM BUMOT Lboro nosioxkeHHs KIIK Ykpainu Ta npakTuku
CKJIQJIaHHS KJIOTIOTAaHb, KJIOMOTAHHSA NPO 3BiJIbHEHHS 0COGM
BiJ, KpUMiHA/IbHOI BiANOBiAa/IbHOCTI MOBUHHO CKJIAaAAaTHUCA
3 BCTYIHOI, MOTUBYBAJIbHOI Ta pPe30JINTUBHOI YaCTUH. Y
BCTYIIHIN YaCTHUHI KJIOIOTAHHSA MPOKYPOP 3a3HaYaE HalMeHyBaHHS
KpUMiHa/JIbHOTO NMPOBAKEeHHs Ta PeECTpaliiHUN HOMep i AaTy
BHeceHH4 710 EP/IP, ankeTHi BifoMocTi nifjo3proBaHoro (mpi3Buiie,
iMm’s1, Mo 6aTHKOBI, ZIaTa Ta Miclle HapOoPKEeHHs, Miclle POKUBAHHS,
rpOMaZITHCTBO), @ TAKOX JIaTy Ta Miclle CKJIaJ[aHHS Bi/[OBiJHOTO
KJIOMIOTaHHS.

MoTuByBaJibHA YaCTHHA CKJIAJIAETHCS 3 BUKJIAleHHS PpaKTud-
HHUX 06CTaBHMH KPUMiHAJIBHOTO NPABOMOPYIIIEHHS Ta KOT'0 MTPaBOBO1
kBastidikariii i3 3a3HaueHHAM CTATTi (YaCTUHU CTATTi) 3aKOHY YKpai-
HU PO KpUMiHa/IbHY BiZIOBila/ibHICTh Ta GOPMYJIIOBAHHS MMi/I03PH,
pO3Mipy IKOAH, 3aBLaHOI KpMMiHAaJIbHUM NIPABONOPYILUEHHAM, Ta
BiZloMOCTel Npo 11 BiAIIKOAYBaHHSA, LOKa3iB, AKi NiTBEPIKYIOTb
$aKT BYMHEHHSI 0C00010 KPUMiHA/JIBLHOTO MPaBOMNOpPYIIeHHs, HasiB-
HOCTi 06CcTaBUH, SIKi CBil4aTh, 1110 0coba MiAJsarae 3BiJibHEHHIO Bif
KpUMiHa/IbHOI BifIMOBiIa/IbHOCTI, @ TaKOX BiJIOMOCTEN MPO O3Ha-
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WOMJIEHHS 3 KJIONOTaHHAM MOTEPIIJIOTO Ta HOTO AYMKH L[0/,0 MOX-
JIMBOCTI 3BIJIbHEHHA MiJO3PIBAHOI0 BiJj KpUMiHAJIbHOI BiANOBI-
JaJIbHOCTI.

Y pe30JIIOTUBHIN 4YaCTUHI NPOKYpOp, KEPYHYUCh BUIlle-
BUKJIaIEHUM, 3BEPTAETHCA 10 Cyly 3 IPOXaHHAM NpPO 3BiJIbHEHHA
0C00H Bijy KpUMiHa/IBbHOI BiATIOBiJa/IbHOCTI.

B KiHIIi KJIOTIOTaHHSA BKa3ylOThb A0JaTKU-MaTepiay, iKi 64y Th
HanpasJIeHi [0 CyZly pa3oM 3 KJIONIOTAaHHSAM, 3a3Ha4YalOTh AaTy Ta
Miclle Moo CKJIa[IaHHS, MiCJis 4OT0 BiZIMOBiiHE KJIOTIOTAHHS MiATIMCYE
npokypop. Takox y KIIK Ykpainu BKa3aHoO, 110 O KJIONOTaHHA
NpOKypopa 060B’I3KOBO MOBUHHA /I0/IaBATHUCS MHUCbMOBA 3T0/ia
0cob6u Ha 3BIJIbHEHHS BiJl KpUMiHa/bHOI BiAnoBigaabHOCTi. Taka
3ro/ia 060B’SI3KOBO MOBUHHO MaTH NUCbMOBY GOpPMY, TPOTE iHIIUX
BHMOT YMHHE KpUMiHaJIbHE NpolecyajbHe 3aKOHOJLABCTBO He
BUcyBa€e. O4eBU/HO, 110 TAKHUH JJOKYMEHT MOXe MaTu dopmy
NUCbMOBOI 3asiBU 3 6OKY 0CO0H, KA MiI0O3PIOETHCSA Y BUMHEHHI
KpPUMiHaJIbHOTO MPaBONOPYILEHHS, HAa iM’'sl MPOKypopa Mpo Te,
110 CYTh NiZj03pH, NiJICTaBa 3BiJIbHEHHS | IpaBo 3anepevyBaTH il
po3’siCHeHO, i BOHA He 3alepeyye NPOTH TAKOTr0 3BiJibHEHHS. Takox
MOXJIMBE CKJIaIaHHS IPOTOKOJIy Ha BUKOHAHHS BUMOT BiZIIOBIIHUX
noJsioxkeHb CcT. 286 Ta 287 KIIK YkpaiHy, B 1KOMy Nif03proBaHUHN
miJinvcaB 6 BiAMOBY BiJi 3aniepedyeHHs MPOTH WOT0 3BIJIbHEHHS BiJl
KpPUMiHa/JIbHOI Bi/|IOBiAA/IbHOCTI. ¥ MoAa/IbIIOMY TaKUK JOKYMEHT
MOXe J10/laBaTHCA [0 KJIOMOTAaHHSA Ta epe/laBaTUCS [0 CYAY.

Po3r/isi; K/I0NOTaHHS NPOKYpopa 34iCHIOETHCA Y CYA0BOMY
3acilaHHI 3a y4acTI CTOPiH KPUMiHAJIbHOTO NPOBAaAKEHHHA
Ta NOTEPMiJioro B 3arajbHOMY NOPAAKY, nepejbadeHOMY
KIIK YkpaiHu, i3 0co6/JMBOCTIMHU, BU3HAYeHUMH B CT. 288 KIIK
Ykpainu. Cys 3060B’s13aHUM 3’s1ICyBaTH AYMKY MOTEPIMiIOro 1010
MOXXJIMBOCTI 3BiJIbHEHHS MiJl0O3PIOBAaHOT0, 0OBMHYBAaY€HOT0 Bi/
KpHMIiHaJIbHOI BifnoBifasnbHOCTI. CyJ, CBOEI YXBaJIO 3aKPHUBAE
KpUMiHaJibHe NPOBaJ KeHHS Ta 3BiJIbHAE NiZ03pHOBAHOrO,
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06BUHYBA4YEHOTO0 Bi/ KpUMiHAJIbHOI Bi/[IOBi/Ja/IbHOCTI y BUMIAAKY
BCTAHOBJIEHHA MiJCTaB, epeAbadyeHUX 3aKOHOM YKpaiHU Npo
KpUMIiHaJbHY BiZNOBiAA/bHICTb. ¥ pa3i BCTAHOBJIEHHS CY[lOM
HEOOI'PYHTOBAHOCTI KJOMOTAaHHS NMpPO 3BiJIbHEHHS 0COOHU Bif
KpUMIiHaJIbHOI BIANOBIAAJIbHOCTI CYyZ, CBOEI YXBaJIOK BiJIMOBJIAE
y HMOro 3a/l0BOJIEHHI Ta NOBEPTAE KJIOMNOTaHHS NPOKYpPOpYy AJis
3/jiiCHEHHSI KPUMMiHaJIbHOTO IPOBA/I>KeHHS B 3araJlbHOMY NOPSIAKY
ab0 NPOJIOBKYE CyZi0Be IPOBA/[XKEHHS B 3ara/IbHOMY NOPSAJKY, AKILO
TaKe KJIOMOTaHHs Ha[iMILIO Mic/is HanpaBJieHHs 00BUHYBaJIbHOTO
aKTa o cyhy. YXBaJjia CyAy NpO 3aKpPHUTTA KPUMiHAJIbHOTO
npoBaJ>KeHHs Ta 3BiJIbHEHHA 0COGHU BiJ KpHUMiHaJIbHOI
BiIMOBiJa/IbHOCTI MOXKe GYTH OCKap:KeHa B aneJIALiiHOMY
MOPAAKY.

fAK1o nmpoTAroM poky 3 JAHA Nepejadi 0cobu Ha NOPYKHU
KOJIEKTHUBY NiANPUEMCTBA, YCTAHOBU YU OpraHisanil BoHa He
BUIIPABJA€E [OBipY KOJIEKTUBY, YXUJIATUMETbHCA BiJ 3aX0AiB
BUXOBHOI'0 XapaKTepy Ta [OpyllyBaTUMe IPOMAJACbKUAMN NMOPSAJOK,
3araJjibHi 360pu BiJIOBIAHOTO KOJIEKTUBY MOXYTb NPUUHATH
pilleHHd PO BiAMOBY BiJ MOPYy4YUTENbCTBA 3a B3ATYy HUMU Ha
MOpPYKU 0co6y. BianoBifgHe pilleHHs HaNpaBJATb A0 CYAY, IKUK
NpUKWHAB pillleHHS NMPO 3BiJIbHEHHS 0COOU BiJi KpUMiHa/JbHOI
BignoBiganbHOCTi. Cyl, OTpUMaBINM pillleHHSA 3araJbHUX 360piB
KOJIEKTHUBY IIPO BiIMOBY BiJi IOPYYUTENbCTBA, PO3IVISAAA€ MUTAaHHA
MPUTATHEHHS 0COOH /10 KPpUMiHA/IBHOI Bi/INOBi/Ia/IbHOCTi 32 BYMHEHE
KpHUMiHa/bHe MpPaBONOPYLIEHHA B MOPAJKY, nepeJ6aueHOMY
ct. 288 KIIK Ykpainu. I[lepekoHaBuKCh Yy NOpPYyLIeHHI 0c06010
YMOB IlepeZiadi Ha MOPYKH, CyJZ, CBOEK yXBAJIOK CKACOBYE YXBaJly
PO 3aKPUTTS KPUMiHAJIbHOT'O IIPOBAXKEHHS i 3BiJIbHEHHS 0COOU
BiZi KpuMiHa/IbHOI BiZOBia/IbHOCTI y 3B’AA3KY 3 nepejayero ii Ha
MOPYKHU Ta HallpaBJIslE MaTepiaay NPOBaPKeHHA Ji NPOBeJleHHA
JlOCYZI0BOTO PO3CJilyBaHHS B 3araJlbHOMY MOPS/AKY YU 3/iHCHIOE
Cy/Zi0Be [IPOBa/PKEHHA B 3araJIbHOMY MOPAAKY, AKILO MUTAHHA NP0
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3BiJIbHEHHS BiJi KpUMiHAJBHOI Bi/IMOBIIaIbHOCTI 6y/10 TPUHHATE
nic/sl HanpaBJieHHS 06BMHYBAJILHOTO aKTa /10 CYy.

Po3e’s13aHHsA Keiicy: cyd noguHeH gidmosumu y 3a0080.1€HHI
K/1I0N0OMAaHHS1 NPo 38i/1bHEHHS1 0cobU 810 KpUMIHANbHOI 8I0N08I-
dasvHocmi. Xoua 8i0wkody8aHHs1 wkodu nomepnisiomy € 00HIEN
3 YMO08 38I/1bHEHHS 810 KpUMIHA/IbHOI 8i0nogidasibHocmi y 38°3Ky
3 npuMupeHHAM, homepniaull nosuHeH niomeepdumu cam ¢pakm
npumupeHHs, a He auue 8idukodysaHHs wkodu. BidnogidHo do
Ilocmanosu Ilaenymy BCY «IIpo npakmuky 3acmocyeaHHs cyda-
MU Ykpainu 3akoHodascmea npo 38i/bHeHHS 810 KpUMIHA/AbHOI
gidnosidasbHocmi» 8id 23.12.2005 Ne 12, npumupeHHs BUHHOI 0co-
6u 3 nomepninum (nomepniiumu) Ha/1eH UMb PO3YMIMU AK aKm
npoujeHHs ii HuM (Humu) 8 peaysabmami 8i1bH020 80.1€8USIB1E€HHS,
Wo sukarvae 6ydv-aKuill HenpagoMIipHull 8n/auU8, He3a/1excHo 8id
moeo, sika 3i cmopiH 6y.aa iHiyiamopom, ma 3 skux momusis. Pakm
810w K0JYy8aHHS WKOAU MOce 6ymu 8paxo8aHull cydom y nodao-
WoMy K 06cmasuHa, Wo NOM IKWY€E NOKAPaHHs, npome odHe aulle
8i0wkody8aHHs wKkoOdU He 8KA3YE HA PaKm npumupeHHs nido3pro-
8aH020 3 NOMEPNIAUM.

3anuTaHHa Ang CaMOKOHTpONIO

1. fIKMM HOPMaTHUBHO-NPABOBUM aKTOM PETYJIIOETHCS MOPS/IOK 3Bi/IbHEHHS
ocobu Bif KpuMiHa/MbHOI BiANOBifaibHOCTI?

2. ki BigzoMocCTi 3a3Ha4al0Th y KJOMOTAHHI PO 3BiJIbHEHHS 0COOU Bif,
KpPUMIiHaAJIbHOI BiZINIOBiA/IbHOCTI?

3. XTo MOe 3BEepHYTHCS 3 KJIOMOTAHHSM MPO 3BiJIbHEHHS 0C0O0OU Bif
KpUMIiHaJIbHOI BiZIIOBiAA/IbHOCTI MiJ, 4ac CyJ0BOr0 po3risgy?

4. flxe pilieHHs NIOBUHEH IPUWHATHU Cy/]y Pa3i BU3HAHHS HEOOI PYHTOBAHOCTI
KJIOMIOTAaHHS MPOKypopa Npo 3BiJIbHEHHS 0CO6OU Bij KpuMiHa/ibHOI
BiAIOBiaIbHOCTI?

5. 3 aKUX esleMeHTIB CKJAJa€ThCs NMpoleAypa 3BiJibHEHHS 0COOU Bif
KpPUMIHaJIbHOI BiZINIOBiAA/IbHOCTI?
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4.3.3a6e3neyeHHA NpaB y4acHUKIB
KPMMiHa/IbHOTO NPOBaAXeHHA NPW 3BiNIbHEHHi
Bifi KpMMiHanbHOI BiANOBiAaNbHOCTI

KpuMinasnbHa npoiecyanbHa [JisiJIbHICTh Ha BCiX CcTafifixX
KPUMiHaJIbHOTO NPOBa/>KEHHS TOBMHHA BiANOBI/JaTH 3arajbHUM
yMoBaM, ki mepeabadyeHi KpHUMiHAJbHUM MpolecyaJbHUM
3aKOHOLAaBCTBOM. BigmoBiiHO, mpaBa MNi03pHOBaHOro Ta
MoTepmisioro, siki nepeabdadveHi cT. cT. 42, 55, 56 KIIK Ykpainu
TaKO0 MalTb JOTPUMYBATHUCA | IPU 3/iCHEHHI NPOBa/P>KEHHA
110/10 3BiJIbHEHHSI 0COOU BiJi KpUMiHa/MIbHOI BifiMOBilaIbHOCTI.
BogHouac cnepudika npoueaypu 3BiJibHEHHS Bifj KpUMiHa/IbHOI
BiZIMOBiIa/IbHOCTI TAKOX BCTAHOBJIIOE MEeBHi 0COGJIMBOCTI y
MpoliecyajJbHOMY CTaTyCi yYaCHHUKIB KpUMiHa/JIbHOTO MTPOBA/PKEHHS],
o 060B’I3KOBO Mae GyTH BpaxoBaHO 0co6aMHu, AKi BeAyTb
MPOBa/»KEHHS.

3 aHaunizy nosioxkeHb § 2 [1aBu 24 KIIK YkpaiHu MoXkHA 3p06UTH
BHCHOBOK, 1110 B KpUMiHA/IbHOMY NPOBA/I>KeHHI 111070 3Bi/IbHEHHS
0Cco0M Bij, KpUMiHa/JbHOI BiANOBiZAa/IbHOCTI MiZ03prOBaHMUNI
(o6BuHYBaYeHUI) BOJIOAi€ HACTYIHUMU NPaBaMU:

1) 3as68158mu K10NOMAHHS NPO 38i/1bHEHHS 810 KPUMIHAALHOI
gidnogidaabHocmi.

BignoBigHo o cT. 220 KIIK Ykpainu, kJionoTaHHSI CTOPOHU
3aXUCTYy, NMOTepHijioro i Moro npeacTaBHHKa YU 3aKOHHOTO
npejcTaBHUKA, NIpeJCTaBHUKA WPUAUYHOI 0COOH, 11010 AKOI
3/IiINCHIOETHCS TNPOBa/KeHHs, MNP0 BUKOHAHHA OYAb-IKHUX
npolecyaJbHUX Ail Ta y BUnajkax, ycraHoBaeHux KIIK Ykpainy,
iHII0i 0cO6H, MpaBa YM 3aKOHHI iHTepecH KO 0OMEXYIThCS i/l
4yac J0CyA0BOT0 Po3CaiyBaHHs, abo Il mpe/cCTaBHUKA CJIiTYUH,
MPOKYypop 3000B’s13aHi PO3IJITHYTH B CTPOK He 6i/ibllle TPhOX JHIB
3 MOMEHTY IIOJaHHA | 3aI0BOJIbHUTH IX 32 HAABHOCTI BiZIIOBiHUX
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nigcrtaB. [Ipo pe3ynbTaTu po3risiAy KJAOMOTaHHS MOBiAOMISIOTH
0co0y, siKa 3as1BUJ1a KJI0NOTaHHA. [Ipo moBHY a60 4aCTKOBY BiZiMOBY
B 33/I0BOJIEHHI KJIOMTOTAaHHS BUHOCUTHCS BMOTUBOBaHa IOCTAHOBA,
KOTIiI0 sIKOI Bpy4yaloTh 0C006i, sika 3asiBUJIa KJOMOTaHHA, a y pasi
HEMOXKJ/IMBOCTI BpyUeHHs 3 060’ €KTUBHUX IPUYHH — HA/|CUJIAIOTH TH.
KIIK YkpaiHu He KOHKpPETU3YE, Ki caMe KJI0NMOTaHHA MOXYTh
6yTH nozaHi 1o caigdoro abo NpokKypopa, HaZlaloyd MOXKJIUBICTb
Yy4aCHUKAM KPHUMIiHa/JbHOTO NPOBAJKEHHS 3BepTaTUCH 3
KJIOIIOTAHHSIMH L0/[0 MAKCUMAJIbHO LIUPOKOTO KOJIa TUTaHb, B TOMY
YUCJI 1 PO 3BI/IbHEHHSA BiJf KpUMIiHAJIBHOI BiZIITOBIJa/IBHOCTI, IKE Ma€
Oy TH pO3IJITHYTE He Mi3Hillle TPbOX JHIB 3 MOMEHTY HOr0 MO/IaHHS.
Y BUMNa/JIKy NOPYLIEHHS CTPOKIB PO3TJAJYy TAaKOT0 KJIOMOTAaHHA
3allikaBJyieHa 0co6a Ma€ MPaBO OCKAPKUTH 0e3/1iI/IbHICTD C/IiA90T0
abo mpokypopa go ciigdoro cyai B nopsaaky [asu 26 KIIK Ykpainu.
BignoBigHo 10 4.4 cT. 286 KIIK Ykpainy, AK1o mif  yac 34iicHeHHA
CyLO0BOTO MPOBa/PKEHHA I10J0 NPOBAaJKeHHf, fAKe HaJiHIIJI0
Jl0 Cyly 3 06BUHYBaJIbHUM aKTOM, CTOPOHA KPUMiHaJbHOTO
MPOBA/PKEHHSI 3BEPHETHCS J10 CY/1y 3 KJIONOTAHHSM PO 3BUIbHEHHS
BiJl KpUMiHaJIbHOI BifiOBiJaIbHOCTI 06BUHYBAYeHOT 0, Cy/, Ma€
HEBIiJIKJIa/IHO PO3IVISHYTHU TaKe KJOMOTaHHS. Y IIbOMY BUIAJKY
HeoO6XiTHO 3BEpHYTHU yBary ojJipasy Ha JBi 0CO6GJMBOCTI 1100
NOJAaHHA KJONOTAaHHA NpPO 3BiJIbHEHHA BiJ KpUMIiHaJbHOI
BignoBigasbHOCTI. [lo-nepiue, 3aKOHOAABEb HAroJOWYE, U0 3
TaKUM KJIOTIOTAHHSIM MOXKYTh 3BEPTATUCA CTOPOHHU. TOGTO MoAATH
KJIONOTAHHS A0 CYAY NPO 3BI/IbHEHHS 0COGM BiJ KpMMiHA/IbHOI
BiANOBiAa/IBHOCTI NiJ Yac A0CYyJ0BOro po3c/jilyBaHHS Mae€
NpaBo JIMlie NPOKYypop, a NijJ yac CyJ0BOro po3misgAy TaKUM
NMPAaBOM HaJi/JleHHil K NPOKYPOP, TaK i CTOPOHA 3aXUCTY.
[To-ppyre, 3aKOHOZaBelLlb He BCTAHOBJIIOE YiTKUX 4aCOBHUX
MeX, MPOTAroM SIKMX TaKe KJIOMOTAHHSI MOXe OyTH IOoJlaHe,
0OMEXUBIIXCH JiMille GOPMYJHOBAHHAM «IijJ] yac 3/[iiCHEHHH
Cy[,0BOTrO NMpoBapKeHHs». BignoBigHo fo n. 24 4. 1 ct. 3 KIIK
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YKpaiHy, cyioBe NPOBA/KEHHS — Lle KPUMiHaJbHe NPOBa/KeHHS
y cyai nepwoi iHCTaHLii, AKe BKJIIOYA€E NirOTOBYE CyLOBe
MpOBa/KeHHS, CYA0BUM PO3IJIsA] | yXBaJeHHA Ta NPOroJIOEeHHSA
CyZl0BOT0 pillleHHS, NPOBa/J>KEeHHA 3 Meperigaay Cy[0BUX pillleHb B
anesALiMHOMY, KacaliiHOMY MOPA/IKY, 2 TAKOX 32 HOBOBHUABJIEHUMH
ab0 BUKJIIOYHHUMHU ob6cTaBHHaMU. [Ipu 1boMy 3BiJiIbHEHHS Bij
KpUMiHa/JIbHOI BiANOBIiZa/JbHOCTI MOXJIMBE JMLIIE TOZAI, KOJU
BUPOK lle He HabpaB 3aKOHHOI CUJIM, TOOGTO MiJ 4ac po3riasagy
KpUMiHa/JIbHOTO NPOBA/PKEHHS B CyAi mepiuol Ta anesasniiiHoi
iHcTaHnii. To, KJIONOTaHHS NPO 3BiJIbHEHHS 0COGM Bij
KpMMiHa/JbHOI BiANOBiZa/ILHOCTI MOXKe GYTHU MOAaHe mij, yac
MiArOTOBYOro CyA0BOro 3acilaHH#A, Cy0BOT0 NPOBaAKeHHA B
cyAi nepmoi a6o anessiniiHoi iHCTaHLIl B 6yAb-IKUA MOMEHT
CYA0BOr0 PO3MISAAY A0 BUAATEHHSA CYAy A0 HapaA4yoi KiIMHaTH
JAJIS1 yXBaJIeHHs pillieHHs MO0 CyTi 0GBUHYBa4Y€eHHSI.

2) 3Hamu cymb nido3pu Yu 068UHYBAYEHHSI.

KIIK YkpaiHu He MiCTUTB TJIyMadeHHS MOHATTH «CYTh Nil03pH
4y 06BUHYBadeHHsI». Bi/inoBi1HO, HEO6Xi/JHO KOPUCTYBATH CS T10OJI0-
JKEHHSIMY, SIKi CTOCYI0TbhCS 3MICTY MiJIo3pu Y 06BUHYBaueHHs. Tak,
MOBIJOMJIEHHA NIPO MiZ03py, KPIM IHIIMX, MA€E MICTUTH BiZJOMOCTI
1110/10 3MicTy mifo3pu, npaBoBoi kBasidikalii npaBonopyeHHs
Ta CTUCJAUHN BUKJIAJL GAaKTUIHUX 06CTAaBUH KPUMiHAJIBHOTO MTPaBo-
MOpYyIlleHHs, Y BAMHEHH] IKOTO Mi/[03PIOETHCSA 0063, y TOMY YUCJI
3a3HauyeHH4 Yacy, Miclisl KOTO BUMHEHHS, @ TAKOX IHIIUX CYyTTEBUX
06CTaBUH, BiJOMHUX HA MOMEHT MOBiIOMJIeHHS PO Mio3py. O6BU-
HYBaJIbHUH aKT, OKPiM iHIINX, TOBUHEH MiCTUTH BUKJIaJA GaKTUUHUX
06CTaBUH KPUMiHa/JIbHOTO MMPABOIOPYIIEHHS], IKi TPOKYPOP BBaXKae
BCTAaHOBJIEHMMH, [IPaBOBY KBaJslidikallito KpHMiHa/JbHOI'0 TPABOIO-
pylleHHs 3 TOCUJIAaHHSM Ha IMO0JIOKEeHHs 3aKOHY i cTaTTi (YacTUHU
CTaTTi) 3aKOHY YKpaiHU Npo KpuMiHa/ibHY BignosiganbHicTh (KK
Ykpainu) Ta ¢opmysitoBaHHS 06BHHYBayeHHsA. CaMe 1ii BiToMOCTi
MOXXHA BBaXKaTH CYyTTIO Mi/[03pU UM 0OBUHYBauyeHHS.
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Caigamii a6o MpOKypop MOBUHHI PO3’ICHUTH MiZI03PIOBAaHOMY, B
SIKOMY CaMe KpMMiHaJIbHOMY TPaBOINOPYLLIEHH] MOT0 MiZJ03pI0I0Th, AKi
06CTaBUHU NMPABOIIOPYILIEHHS OY/IM BCTAHOBJIEH], 2 TAKOXK TOBIZIOMUTH
Npo NpaBoBYy KBasidikalilo KpUMiHAJIbHOTO NMPAaBONOPYILIEHHS 3
0060B’I3KOBUM YTOYHEHHSIM CaHKIlii, sika nepejbayeHa 3a BiZiNoBiHe
KpHMiHa/IbHe NpaBonopylieHHs. Take po3’sicCHEHHs BiZj0yBaeTbCs
MOBOIO, IKa € 3P0O3YMiJIOI0 JIJ151 MiJI03PI0BAHOr0, a 32 HEOOXiAHOCTI —
i3 3a/y4eHHAM nepeksagada. [licas uporo ynoBHoBakeHa ocoba
NOBUHHA 3'5ICYBaTH, YU PO3YMi€ Mil03pIOBaHUN CYThb MiZ03pU YU
06BHHYBa4Y€eHHS, T4, 32 HEO6XIiTHOCTI, TOBUHEH J[0/IATKOBO MOSICHUTH
y GopMi, I0CTyIHIN AJ15 MiZ03pI0BaHOTO, BCi HE3PO3yMiJi acmeKTu
Mi/[03py Y1 06BUHYBa4YeHHS.

3) 3Hamu nidcmagy 38i/1bHEHHS 810 KpuMiHa/bHOI 8idnosi-
dasbHOCMIi ma HacAi0KU Mako20 381AbHEHHSI.

Jlo MOMeHTy CKJIaJJaHH KJONOTaHHA NpPO 3BiJIbHEHHA
Bi/l KpuMiHa/JbHOI BifNoBifa/sbHOCTI NMpPOKypop abo caigyui
NOBUHEH pPO3’CHUTH MiJl03PIOBAHOMY MiJCTaBy 3BiJibHEHHH
Bii KpUMiHa/JbHOI BiZANOBiJAaJbHOCTI Ta HACJAIAKU TaKOroO
3Bi/iIbHeHHs. Tak, mijo3pioBaHOMY Ma€ OyTU NMOBiJjOMJIEHO, 3a
sakoto caMe ctaTTero KK Ykpainu fioro Moxke 6yTH 3BiJIbHEHO BiJ
KpUMiHaJIbHOI BiZjIOBiZa/IbHOCTI, AKi iCHYIOTb JOLaTKOBI YMOBH
TAKOro 3BiJibHEHHS, sIKi 060B’I3KM MOXKYTb OyTH MOKJaJleH] Ha
Mi/I03pIOBAHOTO (HAMPUKJIAJ, BiJJIIKOyBaHHSA KOAH ), GAaKTUUHY
HeoOXiIHICTh BU3HAHHS CBOEI BUHYBATOCTI, @ TAKOXK YU € TaKe
3BiJIbHEHHS MPaBOM a60 060B’'SI3KOM CyAy. Y BUMNAJKy HeOOXi/THOCTI
YINOBHOBa)KEHA MM0OC3/10Ba 0c06a MOBUHHA PO3’'SICHUTHU MiJCTaBy Ta
HaCJIi/IKY 3BiJIbHEHHS BiJj KpUMiHAIbHOI BiZiTOBiAasibHOCT y dopmi,
JIOCTYIIHIN JJ14 TiZ03pI0BaHOTO.

4) o3Hatiomumucb 3 mamepiaaamu docydo8020 po3caidy8aHHSI.

KIIK Ykpainu He MiCTUTb 4iTKOI BUMOTH 111010 060B’SI3KY CJIi/T40T0
abo mpoKypopa HaJaTH NiJlo3ploBaHOMY JOCTYIN [0 MaTepiaJiB
ZJOCYZI0BOT'O PO3C/ilyBaHHA B KPUMIiHAJIbHOMY NIPOBa/PKEHHI 10710
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3BiJIbHEHHS 0co6U BiJ KpUMiHaJMbHOI BifnoBigaabHoCTi. [IpoTe
Take npaBo BuIUBaE 3i cT. 221 KIIK Ykpainy, BignoBigHo 0 Kol
CJigYui, MPOKypop 3060B’sI3aHUM 3a KJOMOTAHHSM CTOPOHH
3aXMCTy, NOTEPIIOro, NpeiCTaBHUKA IOPUAUYHOI 0COOH, 11100 SKOI
3[IIMCHIOETBCA NMPOBA/KEHHH, HaZlaTU IM MaTepialu JOCyLOBOrO
po3ciiilyBaHHsA AJi1 03HAWMOMJIEHHS, 32 BUHSATKOM MaTepiasiB mpo
3aCTOCYBaHHs 3ax0/jiB 6e3MeKHu L0/0 0cCib, AKi 6epyTh y4acTb y
KPUMiHaJIbHOMY Cy/JOYMHCTBI, @ TAKOXX TUX MaTepiaJliB, 03HalOMJIEHHS
3 AKUMM Ha il cTaZil KpYMiHa/IbHOT O IPOBa/PKEHHSI MOXKe 3alUKOAUTH
JlOCYZI0BOMY poO3cJiflyBaHHI0. BianoBigHO, HA eTani NpUHHATTA
pillieHHsI PO 3BiJIbHEHHST 0COOH BiJl KpUMiHAJIBHOI Bi/[ITOBI/JaIbHOCTI
HaJlaHHA AOCTYIy [0 MaTepiajiB JOCYZLOBOTr0 pO3C/JaiAyBaHHA
(baKTUYHO 3alUIKOAUTHU TaKOMY PO3CJIiZlyBaHHIO Bxke He Moxke. Kpim
TOrO, MiZJ03PI0BaHUH, TOTO/PKYIOYHCh Ha 3BIJIbHEHHS BiJl KPUMiHAIbHOI
BimoBifanbHOCTi, paKTUYHO BH3HAE CBOI BHHYBATICTh, @ TOMY
CTOPOHA 3aXMCTY 0 HAaJlaHHA 3TOJU MiJ03PI0BaHMM Ha 3BIJIbHEHHA
BiJi KpUMiHa/IbHOI BiZjIOBiAAMBHOCTI Ma€ YBaXXHO O3HAUOMHUTHUCA 3
MarepiasaMu J0CyZ,0BOro po3CJi/lyBaHHs Ta OL[iHUTH 3i6paHi JoKka3u
B CYKYITHOCTI, @ TAKOXK OL[IHUTH NIEPCIIEKTUBY NOAAIBLIOTO0 JOCYL0BOI0
pO3CIilyBaHHA Ta CY0BOI'0 PO3IVIALY.

Toxx c1iAymii Ta NPOKypOP 3 METOIO IOBHOT'O FapaHTYBaHHA N1PaB Ta
3aKOHHMUX iHTEpeCiB MiZj03pi0BaHOro 3060B’A3aHi 10 OTPUMaHHS 3r01
MiI03PIOBAHOr0 Ha 3BIJIbHEHHA BiJj KPUMiHA/JIbHOI BIZIIOBIJaJIbHOCTI
HaJaTH AOCTYI ;0 MaTepiasiB JOCY0BOT0 PO3CAifyBaHHs1. Y BUIIAJIKY
HeHaJlaHHA TaKOro JOCTYIly CTOPOHA 3aXUCTy MOXKe 3BEPHYTHCH 3
BiANOBIAHUM KJIONOTaHHAM B opaKy cT. 221 KIIK Ykpainy, sike mae
6yTH 33/10BOJIEHE YIIOBHOBAYKEHHMU Ha T€ 0COOAMHU.

5) nozodumucs (abo He nozodumucs) Ha 38iAbHEHHS 8i0
KpumiHaavbHoi eidnogidasbHocmi.

3rosa nigo3proBaHoro (a6o o6GBUHYBAYEHOr0) € OJHIEW 3
FOJIOBHUX YMOB 3BiJIbHEHHSI 0CO6U BiJi KpUMiHaJbHOI BiAmo-
Bi/1aJIbHOCTI:
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- y pasi AKuo niZjo3ploBaHUN 4YM 06BUHYBAYeHUH, 1[0/10
SKOro mepejibayeHe 3BiJibHEHHS BiJj KpUMiHaJAbHOI
BiZNIOBiZJa/IbHOCTI, 3amepedyye NpPOTHU LbOro, LOCYLOBE
po3cJilyBaHHA Ta CY[0Be MPOBaJ KeHHA NMPOBOAATHCA B
NOBHOMY 06c¢$13i B 3arajibHOMy nopsky (4. 3 ct. 285 KIIK
Ykpainu);

- IPOKYypOp CKJAZA€E Ta HANIPABJIFAE [0 CYAY KJIONOTAaHHA PO
3BiJIbHEHHS BiJ KpUMIiHAJ/IbHOI BiZIITOBI1a/IbHOCTI JIMILIE MiCJIS
OTPUMAaHHS 3T0/JIU MiJJ03PIOBAHOTO Ha TaKe 3BIbHEHHS (4. 2
cT. 286 KIIK Ykpainu);

— J10 KJIOIIOTAHHA IIPOKYpPOpa [1PO 3BUIbHEHHS BiJj KPUMIHAJIBHOI
BiZiMOBija/ibHOCTI MOBUHHA OYTH Jl0flaHa MUCbMOBA 3ro/ia
ocobu Ha Take 3BiibHeHHS (4. 1 cT. 287 KIIK Ykpainu);

- YXBaJIUTH pillleHHs PO 3BiJIbHEHHSI 0COOU BiJi KpUMiHAJIbHOT
BiZIMOBiAaAbHOCTI MOXKHa JiMIlIe 3a HAABHOCTI Ii 3roau Ha
3aKPUTTS NMPOBAJKEHHS 3 BiAmoBigHOI migcTtaBu (m. 2
[ToctanoBu I[liienymy BCY «IIpo npaKTHKy 3aCTOCYBaHHA
CcyZaMu YKpaiHU 3aKOHO/IaBCTBA PO 3BiJIbHEHHS 0COOHU Bi/f
KpUMiHa/IbHOI BignoBigaabHocTi» Bif 23.12.2005).

6) o3Hatiomumucst 3 K10NOMAHHAM NPOKYPOPA NPO 38i/1bHEHHS

810 KpuMiHa/1bHOI 8i0nogidaabHOCMI.

Y KIIK Ykpainu BifcyTHS 4yiTka BKasiBKa Ha 000B’A30K
NpOKypopa HajAaTH [AJid O3HAWOMJIEHHS MiJJ03pIOBAHOMY
KJIONIOTAaHHA NP0 3BiJIbHEHHA BiJi KDUMiHAJIBHOI BiZ{I0Bija/IbHOCTI.
[lopsap i3 quM nilo3poBaHUM, AKUH NOTOXKYEThCS Ha 3BIJIbHEHHS
Bi/Jl KpUMiHa/JIbHOI BiZJMOBija/IbHOCTI, MIOBUHEH 03HAMOMUTHUCA 3i
CaMHM 3MIiCTOM KJIONOTAHHS, B AKOMY MalThb MICTUTHUCH BUKJA[
$baKTHUYHUX O0O6CTAaBUH KPUMiHAJbHOTO MpPaBONOpPYIIEHHS Ta
oro nmpaBoBa KBaJsidikalia 3i 3a3HaYeHHsAM CTaTTi (YaCTUHHU
CTaTTi) 3aKOHY YKpaiHU PO KpUMiHaJIbHY BiiOBia/bHICTh Ta
dopMy/It0BaHHS MiA03pH, pO3Mip KO/ M, 3aBAAHOI KPpUMiHAJbHUM
NpaBoONOpyLIEeHHAM, Ta BigoMocTi npo Ii BiAIKOAYBaHHA, a
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TAKOX JI0KAa3M, fAKi MiTBEPAXKYIOTh PaKT BUMHEHHS 0CO60I0
KPUMIiHaJIbHOT'O MPaBOMOPYLIEHHS.

7) ockapicysamu yxeasy npo 3aKpummsi KpUuMIiHA/AbHO20
npoeadiceHHsl ma 38i/1bHEHHs 8i0 KpuMIiHA/IbHOI 8i0nosidasbHoCcMi
8 aneasiyitiHoMy NopsioKy.

AnensinifiHa ckapra Ha yxBaJly CyJy nepiuoi iHcTaHIii npo
3aKpUTTS KPUMiHa/JIbHOTO IPOBa/XKEHHS Ta 3BiJIbHEHHS 0COOH Bi/]
KpHUMiHaJ/IbHOI BiiITIOBiITa/IbHOCTI MOXKe Oy TH M0/laHa MiJ03PIOBaHUM,
006BHHYBa4YeHUM, HOr'0 3aXMCHUKOM YU 3aKOHHUM NPeICTAaBHUKOM
yepes Cy/Jl, AKUH NOCTAaHOBHUB YXBaJy, IPOTACOM CeMU JIHIB 3 JHSA
il mporoJiouieHHs1. 3a pe3yJibTaTaMU PO3IJIS/ly TaKOl anessiiiHol
CKapTH CyJ, anesisanidHOl iHCTaHIil MOXKe 3a/JUIIUTH yXBaay 6e3
3MiHM 260 CKacyBaTH yxBaJly Ta BUHECTH HOBY YXBaJly, 3aKPUTH
KpUMiHaJibHe NPOBA/PKEHHSI a60 MPU3HAYUTH HOBUH PO3TJsA/] B
CyZi nepiuol iHcTaHLjl

IloTepninuii y KpUMiHA/JIbHOMY NpPOBa/JKeHHi 100
3BiJIbHEHHs 0CO0OM BiJi KpUMiHa/IbHOI BiANOBiAA/IBHOCTI Ma€
AOCHUTH NOAIGHI IIpaBa A0 MpaB MiA03pBAaHOro. Tak, moTepnijini
Ma€ NMpaBo:

1) 3a58/19mMu K/J10NOMAHHSA NPO 38i/1bHEHHS 810 KPUMIHAAbHOT
gidnogidasbHocmi.

Take KJIONOTAHHS MOXKe 6YTH MO/IaHe CJ1iT90My a0 POKYPOopy
MiJ| 9ac JoCyJ0BOro po3ciiyBaHHs B nopsaky cT. 220 KIIK, a6o Bxe
MiJl Yac cy/IoBOTo po3misiay (HanpuKIa/, y BUMAJKY MiATPUMAHHS
06BUHYBa4YeHHs MOTEPIIINUM);

2) 3Hamu nidcmagy 38i/1bHeHHs1 810 KpuMiHA/bHOI 8idnosi-
dasbHOCMi ma HacAi0KU Mako20 38i/AbHEHHSI.

BignoBigHo go nosoxeHb KIIK Ykpainu, moTepnisiui €
AKTUBHHUM YYaCHUKOM IPOLEAYPHU 3BIJIbHEHHA BiJj KpUMiHAJIBHOI
BiZIMOBila/IbHOCTI, @ MOTr0 MO3Ullid Mae OYTU BpaxoBaHA sK
MPOKYPOPOM, TaK i Cy/lOM IPpU BUHECEHHI OCTATOYHOIO pillleHHS. Y
3B’AI3KY 3 LIUM CJIiJUUi, IPOKYpop abo cyJi IOBUHHI po3'siCHUTH, 3a
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SIKOI MiiIcTaBU Gy/ie 3BiJIbHEHO MMi103pI0BaHOr0 (06BUHYBAYEHOTO0)
Bi/Zl KpMMiHaJIbHOI BiIIIOBia/IbHOCTI, TA AKI HACJIAKY IOTATHE TaKe
3BIJIbHEHHA.

3) o3Haliomumuce 3 Mamepiasaamu docydo8020 po3CAidy8aHHSI.

Ax iy Bunazaky wozo nigosprosanoro, KIIK Ykpainu He MicTUTB
4iTKOI BKa3iBKM HaJlaTy NOTepPIiJIOMy LOCTYIl A0 MaTepiaJiB
JIOCY/I0BOTO pO3C/iflyBaHHs. B To# »e yac nmoTepniyiuii Mae npaBo
3HATH, sIKa CYKYIHICTb Jj0Ka3iB 6yJsia 3i6paHa B KpUMiHaJIbHOMY
MPOBA/IPKEHHI, Ta YH Bi/IITOBi/1a€ 3BiIbHEHHS 0COOU Bi/l KpUMiHAJIbHOT
BiANOBifa/JILHOCTI iHTepecaM caMoOro noTepIijoro. ¥ BUnagKy
HeHaJlaHHS TaKWX JOKYMEHTIB IOTepPIiJIMKA MOXe caM 3BepHYTUCH
Jl0 caigoro abo Npokypopa 3 BiANOBiHOIO BUMOTO0 B MOPAJKY
cT. 221 KIIK Ykpainu.

4) sucaos1108amu 84acHy dyMKY w000 MOHCAUBOCMI 38I/1bHEHHS
nido3preaHozo 8id kpumiHa1bHOI 8idnogidasnbHOCMI.

Y KIIK YkpaiHu Heo/jHOpa3oBO 3TaJlyEThbCSI 060B’SI30K
YIOBHOBA)X€HUX 0Ci6 BCTAaHOBUTHU JYMKY MOTEPHIJIOro OO
MOXJIMBOCTi 3BiJIbHEHHS1 BUHHOI 0COOW BiJ KpHUMiHa/bHOI
BignoBigasbHOCTI. BignosigHo go 4. 3 cT. 286 KIIK Ykpainuy, nepep,
HalpaBJ/IeHHSIM KJIOMOTAHHS [0 CyAy NPOKYypop 3000B’si3aHUM
03HAMOMUTH 3 HUM NOTEPIHIZIOro Ta 3'siCyBaTH MOT0 AyMKY L[0/0
MOXJIMBOCTI 3BiJIbHEHHA MiJO3PHBAHOr0 BiJj KpUMiHaJ/JbHOI
BifnmoBiganbHoCTi. BignosigHo o 0. 8 4. 1 ct. 287 KIIK Ykpaiuy,
B KJIOMOTaHHi NMpo 3Bi/ibHEHHsI 0COGU BijJ KpUMiHaJbHOI
BifnoBiZa/sbHOCTI MOBUHHI MicTUTHCA BigomocTi mpo
O3HaWOMJIEHHA 3 KJIOMOTAaHHAM MNOTepmijioro Ta #oro
AYMKa 040 MOXK/IMUBOCTi 3BiJIbHEHHS MiJ03pHOBAaHOrIO Bij
KPpUMiHa/IbHOI BiANOBiAa/IbHOCTI. BignoBigHo 10 4. 2 cT. 288 KIIK
Ykpainy, cys 3060B’s13aHUM 3’icyBaTU AYMKY MOTEPMIJIOro 11010
MOXXJIMBOCTI 3BiJIbHEHHS MiJl0O3PIOBAaHOT0, 0OBMHYBAaY€HOT0 Bi/
KpHUMIiHa/IbHOI BiATIOBiAa/IbHOCTI. TOK, KpUMiHa/IbHe NpolecyaabHe
3aKOHOZAaBCTBO YKpaiHM JOCUTb 4iTKO BH3Ha4Ya€e 00OOB’SI30K
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YIOBHOBAXKEHUX 0Ci6 3’sicyBaTu AyMKy notepuiyoro. [Ipote KIIK
YKpalHu He MICTUTb yTOYHEHb, AK CaMe JyMKa IOTepHiJioro
MOXe€e BIJIMHYTH Ha 3BiJIbHEHHs 0cOo6M BiJ KpHUMiHa/bHOI
BiZIMOBiIaIbHOCTI.

Hanpuksaz, y pasi 3BiJibHEHHSI 0C06U BiJi KpUMiHaJbHOI
BiZinOBiZjaIbHOCTI 3 epe/iayeto Ha MOPYKH Cy/J, 6y/ie BpaxoByBaTH
TSKKICTB 3JI0UMHY, 0COOY MiJI03pIOBAHOTO Ta MOXJIUBICTh HOTO
BUIIPaBJIEHHA IIJIIXOM Ilepe/iadi Ha OPYKU TPYLOBOMY KOJIEKTUBY.
[ nepuioyeprose 3Ha4eHHA TyT MaTUMe CaMe KJIOIIOTaHHS KOJIEKTUBY,
a Mo3ullisi moTepMmijioro 6y/ie BilirpaBaTH JiMille TONOMDXKHY pOJib.
Y BUNaiKy 3BiJIbHEHHS 0COOU BiJl KpUMiHAJIbHOI BiZIMOBiAA/IbHOCTI
y 3B’AI3KY 31 3MiHOI0 06CTAHOBKHU Cy/i/isl IOBUHEH KepyBaTHUCS He
Cy6’€EKTUBHOIO YMKOIO 6y/ib-KOTO 3 YYaCHUKIB KpUMiHAJIbHOTO
npoBaJpKeHHA (y T. 4. ¥ MoTepHijzioro), a Julle AiACHUMU
06'€KTUBHUMH 06CTaBUHAMH, SIKi BKa3ylOTh, 1[0 KpUMiHaJbHe
JlistHHS1 260 caMa 0cob6a nepecTasiv 6YTH CyCIiJIbHO HeGe3MeYHUMHU.
Y BUnNa Ky 3BiJIbHEHHSI 0COOU BiJi KpUMiHAJIbHOI BiZiOBiAA/IbHOCTI
y 3B’s13KY i3 3aKiHUeHHSIM CTPOKIB IaBHOCTI cy/ 6epe [10 yBaru Jiviie
TSKKICTb BUMHEHOT'0 3JIOUUHY, CTPOK HOT0 BUMHEHHS Ta BiZICYy THICTh
nifcTaB [AJs 3yIMHEeHHsS YU NepepBU Nepebiry gaBHocTi. Kpim
TOTO, 3BiJIbHEHHS BiJj KpUMiHa/IbHOI Bi/INOBiJaJIbHOCTI ¥ 3B’sI3Ky
i3 3aKiHUEHHSM CTPOKY JAaBHOCTi € 060B’I3KOM, a HE IPaBOM CYAY,
i Take 3BiJIbHEHHSI HE MOXKe i He IOBUMHHO 3aJiexKaTH BiJ MO3UILil
MOTEPIJIOro y BiiMOBiJHOMY KpHMiHaJIbHOMY POBaXKeHHi .

OTxe, AyMKa NOTEepPNiJIOTO MAa€E 3HAaYeHHA JIMIIe Y BUNAJKy
3BiJIbHEHHST 0COOM Bifi KpUMiHAIBHOI BiITOBiAA/ILHOCTI 32 BOMA
YMOBAMM: y BUNIQ/IKY iIHOBOTr0 KasATTSA Ta y 3B’A3KY 3 IPUMHUPEHHAM
BHHHOIO 3 noTepniyiuM. I[IpoTe B nepmomMy BUIALKY CyZ[ Mae
BpaxOBYBAaTH He CTIJIbKUA AYMKY IIOTEPIIJIOro 040 3BiJIbHEHHA

! leranbuiue aue.: Top6ac 0. 0. opmu 3aKiHUEHHS JOCY0BOr0 PO3CIi-
ZlyBaHH# 3a KpuMiHa/sbHUM NpolecyasibHUM KOJeKCOM YKpaiHu : MoHorpadist.
Opeca : FOpuaununa sgitTepatypa, 2015. C. 62.
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Bifi KpuMiHaIbHOI BifimoBiAanbHOCTI, CKiibKU pakT (a6o HaMipH)
BiIIIKOAYBAaHHSA LIKOJAM, 3aBIaHOI OTePMiJoMY. Ajle B PyroMy
BUMA/JIKy AyMKa MOTEPHiJIOro AiMCHO Ma€ BUPillaJbHe 3HAY€HHH, |
1le MOB’I3aHO He JiKIe 3 MPsAMo BKasiBkoio B KIIK Ykpainu.

@®akTUYHO NPUMUPEHHS MiZ03pI0BaHOT0 (06BUHYBA4YEHOI0) 3
[OTEPIIJIMM Ta BiJIIKOAYBaHHA LIKOAW MOXKe MaTU 04 pa3y JeKibKa
MpaBOBUX HACJIi/IKiB: TaKe MPUMHUPEHHS MOXe 6y TH MiCTaBOO JJi
3BiJIbHEHHSI 0CO6U BiJ KpUMiHa/MIbHOI BifnoBifasibHOCTI abo A
YKJIQZIEHHSI YTO/IU NP0 MPUMHUPEHH (a y BUNA/IKy KpUMiHAJIbHOTO
NpoBa/>KeHHA ¥ GOopMi NpPUBATHOTO OOGBUHYBAaYeHHs — HaABIiTh
3aKpUTTSA KPUMIiHAJIBHOTO NMPOBa/PKeHHs 3a . 7 4. 1 cT. 284 KIIK
Ykpaiuu). [Ipu npomy pi3Hi popmMu 3akiHYeHHS KPUMiHAJIBHOTO
MPOBA/KEHHS 6yIyTh MaTH Pi3Hi MpaBOBi Ta MpoIecyaJbHi HACTIKH.
Hanpukiaj, y BUnajKy ykaajeHHs yroAd Npo NPUMUPEHHS CY/
Ma€ BUHECTU O0OBHHYBAaJbHUN BUPOK, HACJAIJKOM SIKOTO Oyjne
CYAUMICTb AJ1s1 06BUHYBaueHoro. BiinoBiiHO, y BUNIA/IKY 3aKPUTTS
KpPUMiHaJbHOTO POBa/KEHHS Y 3B’SI3KY 3i 3BiJIbHEHHSAM 0COOH
Bi/l KpuMiHaJ/IbHOI Bi/iNOBiAAaIbHOCTI Taka ocob6a He 6yJe MaTHU
CYAAMICTb.

Y ybomy Bunazky, 3a/i/isi BCTAHOBJIEHHS €UHOI IPaBUJbHOI
NpoLe/ypy 3aKiHUeHHSI KPpUMiHaJIbHOTO NIPOBA/JXKeHHS Y BUNIAKY
NPUMHUPEHHSA Mif03PIOBAHOTO Ta MOTepIijoro cjaiguui a6o
NPOKYypOp B Mepily Yepry MOBUHHI PO3’ICHUTHU MOTEPHIJIOMY
HaCJIiIKWA 3aTBEP/XKEHHS YroAU Npo NPUMUPEHHSA Ta HACAIIKH
3BiJIbHEHHSI 0COOU Bif KpUMiHa/IbHOI Bi/IMOBiAA/JIBHOCTI, i JiuIIe
BpaxyBaBUIX MO3UI[il0 MOTepPMijoro, 3JiMCHIOBATHU BiAMOBIJHI
npouecyasbHi Ail.

Came Takoi no3unii nputpumyetbcsa BCCY, Akuii 3a3Ha4aB, Ljo y
BUIA/[Ky 3aTBEP/PKEHHSA yroAy PO IPUMUPEHHA Y BUIIaZKax, KOJIU
y KpUMiHa/IbHOMY IPOBa/>KEHHI 0JHOYACHO BOAYAIOThHCA MiACTaBU
JlJisl 3BiJIbHEHHS 0COOHW BiJl KpMMiHaJbHOI BiIMOBigaJbHOCTI ¥
3B’I13Ky i3 NPUMUPEHHSIM BUHHOTO 3 MOTEPNIJIUM, NlepesbadeHi
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cT. 46 KK Ykpainuy, Ta JJi npusHayeHHs1 06BUHYBa4YeHild 0co6i
MOKapaHHS Ha MiAcTaBi yrogu Mixk notepnisium i mizo3proBaHum/
06BUHYBayeHUM (HaJid/Ia ykjaajeHa MiXX CTOPOHAMH yroja
PO NPUMHUPEHHS), Cy/, BPAaXOBYIOUH, 110 CTATTA KPUMiIHAJIbHOTO
3aKOHY, fIKa nepejbavyae Take 3BiJibHEHHS BiJi KpUMiHaJbHOI
BiAiMOBiZabHOCTI, Ma€ iMnepaTuBHUM (060B'I3KOBUI) XapakTep'.

5) o3Hatiomumucs 3 K10NOMAHHAM NPOKypopa Npo 38i/16HEHHS
810 KpuMiHa1bHOI 8i0nogidasabHOCMI.

Ha Bigminy Bix nigosproBaHoro, 4. 3 cT. 286 KIIK Ykpaiuu
MIiCTUTB YiTKy BUMOTY 110/10 060B’I3Ky MPOKYpopa 03HAKOMUTH
NOTEepHiJIoro 3 KJONOTAaHHAM Npo 3BiJIbHEHHSA 0COOU Bifj
KPUMIiHa/JIbHOI BiIOBIAJIbHOCTI.

6) ockapiycysamu yxeasy npo 3akpumms KpUMIiHA/1bHO20
npoeaddceHHs ma 38i/1bHeHHs1 8i0 KpUMIHA/ILHOI 8idnogidasnbHOCMI
8 aneAsiyitiHoMy NOpsiOKy.

3anuTaHHA ANA CAMOKOHTPONI

1. fIkuMU NOBHOBa)XKeHHSIMU HaAiJleHUI IPOKYPOp NpH 3BiIbHEHHI 0cO6U
BiJj KpMMIiHaJIbHOI BiZiIOBia/IbHOCTI?

2. flkuMu nmpaBaMHu BoJIOJi€ mifzo3proBaHUN (0OBUHYBaueHUN) MpPU
3BIJIbHEHHI BiJi KpUMIiHAJIBHOI BiZiIOBia/IbHOCTI?

3. flxuMu mpaBaMu BOJIOJi€ MOTePNiJUNA NpPHU 3BiJIbHEHHS 0COOU Bif
KpPUMIiHaJIbHOI BiINOBIAAJIbBHOCTI?

4. fIki KpyuMiHa/IbHI NpoLecyasbHi HACJAiAKA MOXKe MaTU NPUMHUPEHHS
MiJ03PIOBAHOr0 3 NOTepHiJuM (KpiM 3BiJIbHEHHS BiJj KpUMiHa/JbHOI
BignoBiganbHOCTI)?

5. flxuM# HacaiOK MaTHMe He3ro/a MiJlo3pIBaHOTO 3 KJAONOTAaHHSAM PO
3BiJIbHEHHS HOro Bif KpUMiHaIbHOI BiANIOBiaIbHOCTI?

! letanbHimie quB.: [Ipo npakTUKY 3/1iHCHEHHS CyJaM1 KPUMiHAJIbHOT'O PO-
Ba/pKeHHs Ha nifictasi yrog : [loctaHoBa nieHyMy Bulinoro crienianizoBaHoro cyay
Ykpainu 3 po3ris/ly [UBIJIbHUX Ta KpUMiHa/IbHUX ciipaB BiJ 11 rpyaHs 2015 poky,
Ne 13. URL : https://zakon.rada.gov.ua/laws/show/v0013740-15/print
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3i 3BiJIbHEHHSM 0C06M BiJi KpUMiHaJMBHOI BiAmoOBiZaAbHOCTI. BicHUkK
JlyzaHcbkoeo depicagHozo YHigepcumemy 6HYmMpiwHix cnpag imeHi
E. 0. flidopenka. 2015. Ne 3 (71). C. 131-142.

HaykoBo-npakTH4HUN KOMeHTap KpuMiHa/lbHOrO NpoLecyajbHOTO
KoZekcy Ykpainu / 3a pepakuieto C. B. KiBasiosa ta C. I. KpaBuenko. Ozeca :
denikc, 2020. 924 c.

Top6ac O. 0. Popmu 3aKiHUEHHS [JOCYJOBOr0 PO3CJIiJAyBaHHS 3a
KpuMiHanbHUM npolecyaabHUM KoJleKCOM YKpainu : MoHorpadis. Ozpeca :
HOpuauyna ritepatypa, 2015. 168 c.
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PO3AIN 5

OCOBJINBOCTI 3ACTOCYBAHHSA
NCUXONOTIYHUX 3HAHD Y BUPILLEHHI
KPUMIHAJNIbHOTO KOH®JIKTY
nig KYTOM 30PY BIZHOBHOIO NMPABOCYAAA

5.1. MOHATTA Ta OCHOBHi 03HaKN KOHPRIKTY
AK ncuxonoriyHoro ¢peHomeHy. Knacnikauia konpnikris

Bauwiil ysasi nponoHyemo Kopomky gideoicmopito
(dus. https.//wwwyoutube.com/watchv=ly31cmLAsro
abo ckopucmatimecsi QR-kodom:

Ilicns nepezssady sideo, daiime 8idnosidi Ha maki
3aNUMAHHA:

IIpo wo ys gideoicmopisn? Yu HasieHi 8 Yiti cumyayii 03HAKU KOH-
paikmy? ko mak, mo siki came?

B eTuMo/10TiYHOMY PO3yMiHHI TOHATTS «KOHQUIIKT» NOXOAUTh
Bi naTuHcbKoro «conflictus» (3imkHeHHs1) 1 03Ha4Ya€ 3iTKHEHHS
NPOTHUJIEXXHUX iHTepeciB, MOIJIAJIB, NIparHeHb, CEpPHO3HUX
p036iKHOCTEN.

3 pinocogcbkozo norasay KOHGIIIKT PO3IVIAAAETHCSA IK BaXKKO
BUpillyBaHe NpoTupivus’. 3 ncuxos102i4H020 NOTAALY — IK TOCTPUN

I dinocopcbkuit eHIUKIONEUIHUE CI0BHUK / 3a pea. B. I. [llunkapyka.
KuiB : A6puc, 2002. 751 c.
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croci6 po3B’si3aHHS 3HAYYIUX NPOTHUPIY, [0 CYNPOBOIKYETHCS
HEeraTUBHUMH eMOIisiIMH Ta MOYyTTAMH, abo sIK XBopob6a
crnisikyBaHHs'. O/lHAaK TOJIOBHUM eJIEMEHTOM Y MOHSATTi KOHQJIIKTY
BUCTYIA€E BCe X TaKW COLliaJIbHUN CKJAaAHUK. lle nae mixzcraBy
BH3HAYaTH, 110 B OCHOBI BCiX BU/IiB KOHQJIIKTIB JIEXKUTDb coyiarbHUll
YUHHUK.

KoH}IIKT - 11e 3arocTpeHHs cynepeyHoCTel, 110 BUHUKAIOTh
y pe3yJibTaTi 3iTKHEHHS NOTJIsS/IiB, iHTepeciB, NparHeHb JJeH i
CIPUMMAIOThCS Ta OLiHIOIOTHCS WOT0 YYaCHUKAaMU SIK HECYMICHI 3
iX BJIACHUMMU®,

Y KOXHOMY KOH}JIKTI MOXHa BUJIJUTHU TakKi aclneKTH:
nisHaBaJIbHUM, eMOLiHHM A, BOJIECTIOHYKaJIbHUIA3,

[lisHaBa/IbHMM aCHEKT MOJISITA€E B TPOTHUPIYYi CIPUHAHSATTS TUX
YU iHIIKX TOAIH, ABUIL, GaKTiB HOr0 yYaCHUKAMH B iCHYI0UiH cuTyaliii,
BUKPUBJIEHHI ysIBJeHb PO iHAWBiyasibHi 0CO6JUBOCTI OJUH
OZHOTO Ta 3aMMaHy MO3ULiI0, CIPaBXKHI IPUYWHU HANPYKEHOCTI,
MOXJ/IUBI BapiaHTH BupimeHHsa cutyallii. KoHQIIKT Takox Moxke
BUKJIMKATHUCA aKLleHTYBaHHAM yBarv He Ha LiJIiCHOMY TJi MoAjl, a
Ha OKpeMUX ii pparMeHTax; 3aroCTpeHHsIM aM’'siTi HAa HeraTUBHUX
06CcTaBUHAX; HEJOCTAaTHbOI KPUTUUYHICTIO MUCJIEHHS, HE3/JaTHICTIO
3pO3YMITH MMO3ULiI0 IHIIOTO YU BU3HATU MPABUJIBHICTh BiIMIHHOI
Bi/l CBOEI IYMKH, yHepeaKeHICTb OLjiHOK.

EMoniiiHui acneKT KOHQJIIKTY MOJISITA€ y B3AEMHIM aHTUTATII
OJIUH 10 OJHOTO, PO3/PaTOBAHOCTI, HENPUUHATTI eMOIilHIN
CHHTOHHOCTI OZIMH /10 OJJHOTO, HAMAaraHHsAM HaB's13aTU BJACHUHN
eMOIiHHUM CTaH {HIIUM yYaCHUKAM Ta OYeBUAISAM KOHQPIIKTY.

! KonduikTosoria : HaBd. noci6uuk / JI. M. I'epacina, M. II. Tpe6iH,
B. [I. Boanik Ta in. XapkiB : [IpaBo, 2012. 128 c.

2 Jlucenko C. 0. KouuikT sik npo6JieMa ncuxoJiorii. [Ipo6aemu cyuacHoi

ncuxoso2ii. 2012. Bumn. 18. C. 457-466.
3 Tam camo.
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BoJiecnoHyKa/IbHUM aclieKT KOHQJIIKTY BUPAXKaeThCs Yepes
B3a€EMHY JeMOHCTpalilo, 3a3BUYall CJOBECHY, CyNepedyHOCTI
MO3UIlil, HEMOCTYMJIMBICTh, HeGaXKaHHS 3PO3YMITHU OJJUH OJHOTO i
po3ibpaTurcs B cCUTYallii, [0 CKJIasacsl, BlepTe HaB s13yBaHHS CBOET
JYMKHU.

3a3HaveHi acnekTH KOHQJIKTY B3aEMOMNOB’s13aHi MiXK co6010
Ta NPOSBJAKTHLCA NO-pisHOMY. KOHQJIKT MoXXe BUHUKHYTHU
HenepeabadeHo (BUIMALKOBO, CUTYaTUBHO) abo BUKJMUKATHUCA
cneniasbHO (MPOBOKYBATHCS), 3arOCTPIOBATUCA Y CIPUSATIAUBIN
cutyanil. Takox MoxJ/IMBe NOCTYNOBE HAKONMYEHHsI He3HaYHUX
CynepevyHOCTeH, IX 3aroCTPeHHS, aX [0 LIIJIKOBUTOI HEMOXKJIUBOCTI
HOPMaJIbHOTO CIIiBiICHYBaHHH.

OCHOBHMMHM O3HAaKaMU KOHQJIIKTY AK NCHUXOJIOTiYHOrO
deHOMeHRy €:

1. HaABHICTb NPOTHUPIYUs (peaJbHOr0 Y1 YIBHOTO, BUTAJJAHOT0),

110 OILIiHIOETHCH SIK HemepebOpHe i HabyBa€e BiAKPUTOI,
JeMOHCTpaTUBHOI dopmu;

2. 3MiHa XapaKTepy CIiJIKyBaHHSl B HanpsiMi KOHQpOHTali,
HeraTHBHOI CIPSIMOBAHOCTI MiHIMyM O/iHi€], a yacTille - 060x
CTODIH;

3. aKTUBHICTb CTOpiH, MparHeHHs A0 NepeMoru Oy/b-1lo0,
IIOCTYTIOBE PO3LIMPEHHS apceHaTy BAKOPUCTOBYBAaHUX 3aCO6IB —
0CyZl, 3aJIIKyBaHHS, 1Orpo3u, GisMuHMUM BILIMB Ta iH.;

4. niABUILeHUNA eMOIiNHUNA POH, 3arOCTPEHHS] HErAaTUBHUX
€MOIIi}l aX 10 BTpaTH KOHTPOJIIO HaJZ, HUMU'.

BpaxoBytouuy, mo cdep, y AKUX BUHUKAKOTbH, POPMYIOTbHCA

I 3MiHIOIOTBHCA CyCHiJIbHI BIIHOCUHH, BeJIMKA KiJIBKICTb, MOXXHA
TOBOPHUTH PO Te, 1110 BU/IIB COLiaIbHOTO KOHQJIIKTY JOCUTb 6araTo —
MOJIITUYHU N, TPaBOBUH, EKOHOMIYHUH Ta iHIIII.

t JIucenko C. 0. KoHduiKT siK nmpo6sema ncuxoJorii. [Ipobaemu cyuacHoi
ncuxoso2ii, 2012. Bum. 18. C. 457-466.
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JocaigxKeHHsI NpaBOBUX KOHQJIIKTIB — HOBUM aKTyaJbHUM 5

HamnpsM y CydacHil BITYM3HSAHIN Hay1Lli, BAHUKHEHHS IKOr0 3yMOBJIEHE
BEJIMKOIO IPAKTUYHOI0 NOTPe60I0 B KOHPJIIKTONIOT T YHUX NOLIYKAX.

CphorofHi Mix HayKOBLSMH aKTHBHO BeAeTbCAd JUCKYCid
CTOCOBHO PO3M€EKYBaHHS MOHATH K OPUAUIHUN» Ta «IPABOBUI»
KOHQJIKT. /leski BYeHi OTOTOXHIOIOTH iX, NpoTe 6iJblIiCTh
nocaigaukiB (C. boopoBHuUK, /l. 3epkiH, B. MasaxoB, M. [laHoB Ta
iH.) pO3MEXOBYIOTb 1ii MOHSATTS, KEPYIOYHUCh THUM, 1110, [10-MIePIIE,
KaTeropis «npaBoBe» 3a 00CArOM WIHMPLIA, HIXK «IOPUJUYHEN,
no-Zipyre, BUGip TepMiHa «IOPUAUUYHUU» K 6iJbII KOPEKTHOIO €
JIOPEYHUM Y pasi 3/1iiCHeHH: JIOTIYHOT 0 HaroJsocy Ha GopMabHUX
3aca/iax BUHUKHEHHS IPaBOBUX KOHQUIIKTIB.

OTxe, OYIb-IKUN IOPUAUIYHUNA KOHOJIIKT — Ile KOHQJIKT
NpaBOBUH, ajle He KOKHUM NMPaBOBUM KOHQJIKT BUABJIAETHCH,
iHcTUTYyNiani3yeThcad Ta QiKCyeTbCcd B WPUAMUYHIN dopwmi.
TepMiH «lOpUAHMYHE» TTO3HAYAE Te, 10 3adiKCOBAHO B YHHHOMY
3aKOHO/ABCTBI Ti€l YM iHILO] lep>KaBy, a TEPMIH «IIpaBOBe» OXOIIJII0E
npoiiec i ABUIIA, 1110 NepebyBawThb y chepi aii npasa. Kpim Toro,
mifg yac 3/[iiCHeHHS PUJUYHOI AisdJIbHOCTI BUKOPHUCTOBYIOTbHCSA
K NpaBOBi, TaK i HeNpaBOBi NpoueAypH, OTXKe, BBAXKAEMO, 1110 Y
CBOIH pO6OTI IOPUCT CTUKAETHCSA caMe i3 MPaBOBUMHU KOHQJIIKTaMHU.
BogHo4ac yci f0C/IiAHUKYU TOTOKYIOThCA 3 TUM, 1[0 OCHOBHA O3HAKa
TaKOI'0 TUIYy KOHGQJIIKTY — Lie IPOTUOOPCTBO CyllepeYIMBUX MO3U LK
Ha OCHOBI JIOMiHyBaHHS paBaZ.

3a BusHayeHHsAM C. B. Bo6GpoBHUK, «TpaBOBUM KOHPJIIKT - 1€
CTaH JJBOCTOPOHHbOTO 3B’513KYy Cy6’EKTIB, 6a30BaHU HAa IPABOBOMY
MNPOTUPIYUI, 1[0 XapaKTePU3YEThCS MOPYLIEHHAM ab0 MepeIKo00

! Bo6poBHUK C. B. Komnpowmic i koHQJIIKT y mpaBi: aHTPOM0JIOr0-KOMYHi-
KaTUBHUM Nifxiz Ao aHanisy. KuiB : OpuauyHa gymka, 2011. 384 c.

2 XK paHiok A. B. lllozo icTopuko-dinocodpchbKUX aClIEKTiB PO3BUTKY YsIBJIEHb
po KOHQJIIKT y cHCcTeMi MPpaBOBiIHOCUH. BicHuk YHigepcumemy imeHi Anvgppeda
Hob6ess. 2017.Ne 1. C. 14-20. (Cepis : [legarorika i ncuxoJioris).
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B peaJiizanil HUMH iHTepeciB Ta CJAyrye NPUYUHOI PO3BUTKY a60
KPHU3H CYCIiJIbHUX BiJHOCHH»'.

3okpemMa, 0. M. CeHUK 1a€ BU3HAUYEHHS MPABOBOr0 KOHPJIIKTY
AK «3ITKHEHHS IPOTHUJIEKHO CIPAMOBAaHUX, HECYMICHUX MO3ULIN
CTOPpIH, 1[0 3aCHOBaHe Ha IPaBOBOMY POTUPIivYi i po3B’si3aTH sike
MO’KHa 3a [J0IOMOTr0Ol NPaBOBHUX 3ac06iB i3 3acTOCyBaHHSM fK
dopMabHUX, TaK | HepopMasIbHUX poLeAyp (meperoBopis)»?.

BpaxoBywouH, 10 6i/bIIICTh y4eHUX NOB'A3YIOTh NPaBOBUH
KOH(JIIKT 3 meBHOI cPeporo NpaBoOBiAHOCKH?, TO i HAKWBiAOMILIOO
kJacudikaliiero mpaBoBoro KOHQIIIKTY € ranyseBa’.

3 morsAAy AOCaiPKEHHS, 0COOJIMBUM iHTepec CTAaHOBUTb caMe
KPUMiHa/IbHO-IPABOBUM KOHQPJIIKT, IKUH BU3HAYAETHCS K
KOH/IKM, W0 BUHUKAE Y chepi KpUMIHANbHO-NPABOBUX 8IOHOCUH Md
MopKaemuvcsi iHmepecie y4acHuKie mux 4u iHWuXx cycniibHUX 8i0HOCUH,
cmeopioYU npomupivyysl Mixc 0co6010, IKA 84UHUAA KPUMIHA/IbHE
npasonopyuweHHs, i oco6or/ocobamu, SKi cmaau nomepniaumu y
pe3ysnbmami ii He3aKOHHOI N08edIHKU.

3azHayeHUMHd TUN KOHPJIIKTYy Ma€ BCi O03HAKH, INO
NpUTaMaHHi MIpaBOBUM KOHQJIIKTaM’, 30kpeMa: 1) 3acHOBaHUMH
Ha HeNoJ0JIaHOMY INpPOTHUPIYYi MiXX CTOpOHaMU KOHQJIIKTY, 110

! Bo6poBHuk C. B. KomnpoMic i KOHJIIKT y npaBi: aHTPONOJIOr0-KOMYHi-
KaTUBHUM niaxiz ao aHanisy. Kuis : OpuandHa fymka, 2011. 384 c.

2 Cenuk 0. M. /luHaMika pO3BUTKY MPaBOBOTO KOHQJIKTY. [Hhopmayis i
npaso. 2013.Ne 1 (7). C. 121-130.

* Cenuk 0. M. 3arasibHa Teopis MpaBoBoro KOHQJIKTY : aBTOped. Juc. ...
KaH/,. IopuJ. HayK. JIbBiB, 2013. 22 c.; IBaHoB B. M,, IBanoBa O. B. IOpuauyna
KOHQJIIKTOJIOTiS : HAaBYa/IbHUM MOCIOHUK /151 CTY/IeHTIB BULMUX HaBYaJbHUX
3akJa/iB. KuiB : MAVII, 2004. 224 c.

* 3okpeMa, BUAIIATb LUBIJIbHO-NIPABOBUH, IUBIIBHO-NIpOLeCYalbHUH,
KPUMIHa/IbHO-NIPOLleCyaIbHUH, MDXKHAPOHO-IPAaBOBUH, TPYA0BUH, CIMENHUH,
aJIMiHiCTpaTMBHO-NIPaBOBHH, GpiHAHCOBO-NPAaBOBHH, KpMMiHA/IbHO-IIPABOBUIA
Ta IHIII.

> Bo6poBHUK C. [IpaBoBUit KOHQJIIKT: MOHATTS, O3HAKH, IPUPO/ia Ta Pi3-
HOBU/U. BicHuk Akademii npasosux Hayk Ykpainu. 2011. Ne 1(64). C. 26-33.
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3YMOBJIIOETHCS CTylleHeM CycCHiJIbHOI He6e3leKH Ta po3MipoM
CIPUYMHEHO] IIKO/IU TOTepHijiiid 0c06i; 2) HOCUTD AeCTPYKTUBHUI
XapaKTep, OCKIJIbKU IIOCATa€ HA OCHOBHI, OXOPOHIOBAHI JlepKaBolo,
CycnisibHI BiJTHOCHHH, IIpaBa, CBOO6OAM Ta iHTepecH: a) MOPYILYE
CTPYKTYpPY CYCHiJIbHUX BiJHOCHH, CTBOPIOIOYU «PO3PUB» MIiXK
NpaBaMH Ta 000B’si3KaMU; 6) CTBOPIOE NepelKoAU AJs peasizarliii
Cy6'eKTUBHOTO iHTepecy; 3) TATHe 3a C06010 NIeBHI MPaBOBi HACTIAKHU
JLJ1s1 YYaCHUKIB KOHQJIIKTY.

O/HaK y KpUMiHA/JIbHO-NPAaBOBOMY KOHQJIIKTi, IOPiBHAHO
3 iHmuMHU BUAaM¥ KOHQJIIKTIB, BapTO 3BepTaTH yBary Ha Taki
0COGJIMBOCTI, fIK: CTyNiHb CyCHiJibHOI He6Ge3MeKH BYMHEHOTO
JlisTHHSI; 060B’I3KOBiCTh peaJiizanii KoMneHcaTopHOI QYHKIT ¥
BUTJISI/Ii TOKapaHHS Ta Bi/[IIKO/lyBaHHS/KOoMIleHcallil 3aBAaHoil
IIKO/IM, 1110 3yMOBJIEHEe He TiJibKU Ga)KaHHSAM NOTepIijoro, ajae
¥ MO3UIIi€EI0 CycnisibcTBa/AepkaBu. Y 3B’3Ky 3 [IUM Ba*KJIUBICThb
$bopMyBaHHS HaJIe)KHOTO MeXaHi3My pPO3B’I3aHHA KPUMiHAJbHO-
IIPaBOBOI'0 KOHQJIIKTY € Nepl1oYeproBUM 3aBJaHHSAM Jlep>KaBy Ha
piBHI NpaBOBOTO peryJitoBaHHS 3 ypaxyBaHHSM BU3HAaYeHUX BUIIe
0COGJIMBOCTEN KPUMiHAJIbHO-IPABOBOTO KOHQPJIIKTY.

Haitnomupenimi kacugikanii KoHQUIIKTIB 3acHOBaHi Ha TaKUX

KpUTepisfx, ak: 1) Jxkepesio BAHUKHEHHS; 2) 4acoBi NapaMeTpaMu;
3) cdepa KUTTEAIANBHOCTI JIIOJUHH; 4) pe3yJbTaTUBHICTh
KOHQJTIKTIB.

I. 3a gxxepeioM BUHUKHEHHA KOHQJIIKTH MO i/IAI0Th Ha:

e 06G'€KTUBHO 3yMOBJIEHI — KOHDJIIKTH, TOPO/[KEeH] CKJIa[HUMHU
CUTYyaLifiMM, Y AKUX ONMUHAITLCA JIOAU (HalpUKJIAZ,
He3a/10Bi/IbHI yMOBU Npalli, He4iTKUU po3nofia GyHKIiN Ta
BiZIMOBi1a/ILHOCTI B KOJIEKTHBI);

e CyG’€KTMBHO 3yMOBJIeHi - KOHOJIIKTH, AKi € Hac/aiKoM
Jlill KOHQIIKTYOUUX CTOPiH, sIKi FOCTPO NMPOSBJISIOTH CebeE,

! Bo6poBHUK C. [IpaBoBUit KOHQJIIKT: MOHATTS, O3HAKH, IPUPO/ia Ta Pi3-
HOBU/IU. BicHuk Akademii npasosux Hayk Ykpainu. 2011. Ne 1(64). C. 26-33.
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HAlITOBXYKYNUCh Ha NMepelKoAW B 3aJ0BOJIEHHI CBOIX
nparHeHb, 6aXkaHb, iHTepeciB.

I1. 3a yacopuMM napaMeTpaMu KOHQPJIIKTH Nipo3Aia10ThCsA
Ha:

e KOpPOTKOYacHi;

e IIBUAKOIJIMHHI;

e TpUBAJI, 110 TATHYTbCA iIHOAI pOKaMU Ta LeCATUJIITTAMHY,
SIKUMU HepizKo 6yBaloTh JleprKaBHi, HallioHaJIbHI Ta peJliriiHi
KOHQJIIKTH.

III. 3a chepaMu KUTTEAISANIBHOCTI J0OAEN BUINAIOTH:

no6yTOBi; ciMeliHi; TPyAOBi; BICbKOBI; Ta iHIII KOHQJIIKTH.

IV. 3a kpuTepieM pe3ynbTaTUBHOCTI KOHQJIIKTH JII/IATHCS Ha:

e KOHCTPYKTHMBHI, IpY IKMX TPyIH, e BOHU Bif0yBalOThCH,
36epiraloTh CBOIO IiJIiCHICTH, @ BiJHOCMHU MiXK YJeHaMHU
IPYINH - XapaKTep cniBpob6iTHUITBA, KOoIepallii;

e JeCTPYKTHBHI, KOJIYM B3a€EMUHU MiX JII0OJbMH HaOyBalOTh
HelMBiJi30BaHUX GOPM, XapaKTepy MPOTUCTOSIHb, 60POTHOH,
1110 Be/le HaBiTh /10 pyWHYBaHHS Ta po3Majy opraHisarii.

B ocHoBYy K/1acudikanii KpuMiHaIbHO-IPABOBUX KOHPJIIKTIB

MO>Ke OYyTH NMOKJIaZeHOo KijibKa A0AAaTKOBUX MiAcTaB?.

1. Tak, migcTaBoto A5 kaacudikalii KpuMiHaIbHUX KOHQJIIKTIB
MOXYTb OYyTH BUAU KPUMiHAJIbHUX NPAaBONOpPYyLIeHb, AKUMH
BOHU 3aBepPIIYIOTHCA. 32 [IUM YUHHUKOM KpUMiHaIbHI KOHQJIIKTH
MOXXHa CUCTeMaTU3yBaTH 3a IPyNaMHU CNOPIJHEHUX CYCHIJIbBHUAX
BiZHOCUH (IPOTH KUTTH Ta 30POB’SI 0COOU, MPOTHU BJIACHOCTI, ¥
cdepi rocnofapcbKoi AisIIbHOCTI, IPOTH AOBKIJJIA TOLIO).

2. KpuMiHanbHi KOHQIIKTA MOXKYTh TaK0X PO3PIi3HATHUCS 3a
TAXKKIiCTI0 KpUMiHA/IbHOTO NPaBONOPYLIEHHS: a) KpUMiHabHUN

! Moprysens O. B. MeHeikMeHT y cdepi mocayr: HaBY. MOCiGHUK. KUIB :
LenTp yu60Boi niTepaTypy, 2012. 384 c.

2 IBaHoB B. M. IOpuuyHa KOHGJIIKTOJIOTiS : HABY. HOCIGHUK JIJIsl CTY/I. BULIL.
HaBY. 3akJ. Kuis : MAVII, 2004. 224 c.
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MPOCTYIOK; 6) HETSXKKHUU 3JI0YMH; B) TSXKKUH 3JI0YHH; T') 0COGJIMBO
TS>KKHAHM 3J104UH. [locTEMEHHO Pi3HATHCA K 3a 3MIiCTOM, Tak i 3a
dbopmMoto, HanpuKIIad, KOHGJIIKTH, pe3ybTaTOM OJIHOTO 3 SIKUX CTAJIO0
yMHCHe BOMBCTBO, a IpPyroro — NopyuieHHs1 BUMOT 3aKOHO/IaBCTBa
[IPO OXOPOHY IpaLii.

3. Cepep kpuTepiiB AudepeHLialii KpUMiHaJIbHUX KOHPJIIKTIB
BU/IIJISIIOTh YaCOBMI KpUTEPii, TO6TO TPUBaJIICTh Ta KiJIbKICThb
eni3o/liB KOHQJIIKTHOI B3aEMOJi.

3a MM KpUTepieM KOHQJIKTU MOAINSAIOTLCA HAa TPUBaJi Ta
CUTYaTHUBHI (CIIOHTaHHI).

TpuBasi kpumiHaIbHiI KOHQPJIIKTH - 11€, K IPABMUJIO, I1ij1a cepis
KOHOJIIKTHUX emi30/(iB. Cy6’eKTaMu TaKUX KOHGJIIKTIB BUCTYNAOTh
4acTo pojiudi, cycifiy, 3HaoMmi, CHiBpo6ITHUKY Ta iHIII JIFOAH, MiXK
AKMMH HAKOIMUYYETHCS HE3roAa, CylepedsuBiCTb, BOPOXKICTH i
MOCTiHHO BUHUKAIOTb Cylepedkd. Taki KOHQJIIKTU MOXKYTh TPUBATH
Micani ¥ poku. KprMiHasibHe NIpaBONOPYILIEHHS € 3aBepLIaJbHUM
emnizo0/10M 11bOro KOHQJIIKTHOTO NPOTUCTOSIHHA. [IpoTe KoHPIIKTH
LbOT'O TUIY MOXKYTb MaTH eJIEMEHTHU 3aCTOCYBaHHS HAaCUJLJIS BiKe Ha
paHHiX cTafifgx (MalbyTHIM 3/I0YMHIIEM YU MalOYTHBOIO XKEPTBOIO),
abo B IpoLeci pO3BUTKY.

3a gaHuMU 3apy6ixHux gocaigHukiB (C. ®iad, M. Cmpayc),
B2KJIMBA OCOO/IMBICTb KpUMiHAIbHUX KOHQJIIKTIB 3 «< HACUJIbHUIIBKOIO
CKJIQZIOBOIO» I10JIAITA€ B TOMY, L1J0 YAaCTOTA 1 IHTEHCUBHICTb 3aCTOCYBaHHSA
HaCWUJLJIS1 OCTIMHO 361/IbIIYETHCA i CIpaBa 3aBePILIYETHCS, IK IPABUIIO,
TSDKKUM 260 0COBJIMBO TSHKKUM 3/I0UHHOM'.

CuTyaTUBHI KOHQJIIKTH BUHUKAIOTB i Bi/I0YBaIOTHCS Yy MeXKax
OZLHOTO emi30/ly B3a€MO/Il; 3a3BUYaM, TaKi ABUILA BUHUKAKOTH Mi/|
Yyac CHiJIKyBaHHS MiX JIIOJIbMH, SIKi paHillle He 6y 3HalOMi OiUH
3 0JHUM. BOHU BUHUKAIOTb CIOHTAHHO i MO CyTi € KOHPJIIKTaMU
iHTepeciB.

! IBanoB B. M. OpuanyHa KOHQIIKTOJIOTIsS : HABY. MOCIGHUK AJ151 CTY/,. BUIIL,
HaBY. 3akJ1. Kuis : MAVII, 2004. 224 c.
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G W

No

3anuTaHHA ONA CAMOKOHTPONK

Illo Take KOHJIIKT?

Ha3BiTh 03HaKaMu KOHQJIIKTY SIK ICUXO0JI0TiYHOTO PpeHOMEeHY?

Sk cniBBiHOCATBCSA MOHATTS KIOPUAUIHUI» Ta «IPAaBOBUH» KOHQJIKTH?
[llo BapTO pO3yMiTH IIi/i «<KPUMiHa/IBbHO-IPAaBOBUM KOHPIIKTOM»?

flki xapakTepHi 03HaKM KpUMiHaJIbHO-ITPAaBOBOI0 KOHQIIKTY Bu MoxeTe
HasBaTu?

Axi knacudikanii koudaiktie Bam Bigomi?

HazBiTh ki1acudikanii KpuMiHaIbHO-ITPABOBOT0 KOHQJIIKTY.
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5.2, MpUYnHN BUHNKHEHHA KOHONIKTY,
NOro CTpyKTypa Ta cTagii po3BUTKY (AnHamiKa) KOHPNIKTY

IIpononyemo Bawiti yeasi kopomky eideoicmopito  [m]
(0us. https://www.youtube.com/watch?v=iy31cmLAsro
abo ckopucmatimecsi QR-kodom:

Ilicasi nepeaasidy sideo, daiime g8idnogidi Ha maki
3anuUMalHsi:

Illo, Ha Bawly dyMKY, € npU4UHOI0 Yb020 KOHPAiKmMy? Xmo €
CMOpoHAMU Yb020 KOHPAIKmMYy?

Bu3zHnaume no3uyii, iHmepecu i nompe6u K0X#CH020 y4acHUKd
KOHAIKmY.

Aki cmadii pozeumky koH1ikmy Bu gid3Hauuau?

B ocHOBI K0:XHOT'0 KOHQJIIKTY He3aJIexKHO BiJ ioro nepebiry
JiekaTb MNPUYUHU HOro BUHUKHEHHS - yCBiZloMJieHe JBOMa
pi3HUMHU Cy6’€EKTaMU MPOTUPiUUs.
KonkpeTHi npuunHU KOHPJIIKTIB fy>ke pisHi. ¥ KoHrikTO10TiT
Ta B IHIIKUX HAYKaX, AKi J0C/TiKY0Th KOHQJIIKTH, iCHYE Ay»e 6araTo
NiZIX0/iB Z10 pO3yMiHHS i BUOKpeMJIeHHS TPUYKUH KOHPJIIKTIB. Cepef,
TaKol BeJIMKOI pi3HOMaHITHOCTI epefyciM BUAISAIOTh 3arajbHi
NPUYMHH, Ki TaK YU iHaAKIIEe NPOABJISAKTHCA NPAKTUYHO B yCiX
BHHUKAW4MX KoH}IiKTax. /lo HUX HAa/IeXaThb TakKi:
1. couianbHO-NOMITUYHI Ta eKOHOMIYHI (ITOB’s13aHi i3 co1fia/ibHO-
NOJIITUYHOIO CUTYalli€l0 B KpaiHi);

2. coyiasnbHoO-AeMorpadivyHi (BifMiHHOCTI B ycTaHOBKax i
MOTHMBaX JIlOJIell, 3yMOBJIEH] IX CTaTTIO, BIKOM, IPUHAJIEKHICTIO
Jl0 eTHIYHUX rpyn);

3. conia/sibHO-TICUXOJIOTIYHi (CoIiaIbHO-TICUXOJIOTIYHI SIBUIIA Y

rpynax: B3aEMOBIiJIHOCHHH, JIiIEPCTBO, FPYNIOBi MOTUBH TOIIIO0);

4. iHuBiyanbHO-1icuXooriyHi (Bigo6pakawTh iHAUBI-

JlyaJIbHO-TICUXO0JIOTi4HI 0COBJIMBOCTi 0COOUCTOCTI: 3i6GHOCTI,
TeMIIeEpaMeHT, XapaKTep, IOTPedu TOLIO).
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YacTKoBi IpUYUHM Ge3nocepeHbO NOB’A3aHi 3 KOHKPETHUM
BU/JIOM KOHQJIKTY (MmopylleHHS HOPM 3aKOHY, MOpyLIeHHH
TPY/IOBOT'0 3aKOHO/IAaBCTBA, CAYK60BOI €THKH, He3a/10BOJIEHICTh
yMOBaMHU AislJIbHOCTI Ta iH.).

KoHuikTH cCNOKOHBIYHO BUHUKAKOTh YHACAI0K NOPYILEHHS
6as1aHCy iHTepeciB 1BOX i 6iJibllle CTOPIH. ¥ 3B’I3KY 3 LIUM BUJ/ISIOTh
0G’€KTHUBHI i Cy6’€KTUBHI IPUYMHUA KOHQJIIKTIB.

O6’€eKTUBHI NPUYUHHU KOHQJIKTIB iCHYIOTb He3aJeXXHO BiJ
BoJIi i 6a’kaHHSA yYacHUKIB B3aeMo/1il. OCHOBHI 3 HUX: 0OMEXeHiCThb
pecypciB, siki Tpe6a IiJIMTH; B3aEMO3aJIeXKHICTb 3aB/JaHb; PO30IKHOCTI
B MEeTi; po36i?KHOCTI B ysIBJIEHHSX 1 LIIHHOCTSX; PO361>)KHOCTI y MaHepi
[OBEJIHKHU i )KUTTEBOMY JIOCBi/ji; HE3a0BIJIbHI KOMYHIiKaLil TOLLO.

Cy6’€eKTHBHI IPUYMHM 3YMOBJIEH] epeAyCciM KOHKPETHOIO
NOBEeJIHKOKW IHAUBIAA Ta ICUXOJIOTIYHOK CTPYKTYpPOK 0CO-
6UCTOCTi - XapaKTepoM, TeMIepaMeHTOM, CIPSIMOBAHICTIO,
HiHHICHUMHU OpieHTalissMu, noTpeb6aMu Tou[o. OCKiJIbKU KO>KHa
JIIOJJUHA SIK 0COGUCTICTh GaraTorpaHHa, Cy6’€KTUBHI NPUYMHU
HabyBalThb pisHOMaHITHUX GopM i BU/iB. BOHU NPOABIAAIOTHCS K
HeBiANOBiAHICT MX GpaKTOPiB KOHKPETHIHN XKUTTEBIM cUTyalii’.

Byab-aknii KOHQJIIKT MOXKHA PO3I/IAAATH Yy CTAaTULI (K
CUCTEMY B3a€EMO3a/IEXKHUX CTPYKTYPHUX eJIEMEHTIB) i B AMHAMILi
(ax mporec).

Ilizg cTpyKTypow KOHQPJIIKTY pPO3yMilOTh CYKYIMHICTb
B3a€EMONOB’I3aHUX Ta B3aEMO3yMOBJIEHUX eJIeMEHTIB, fKi
XapaKTepU3yTb MOro fK ABHUILe COLIaJIbHOTO KUTTHA Ta
3a6e31evyyTh HOT0 LiMTiCHICTB.

KoxxeH KOHQJIIKT CK/IaAa€ThCA 3 06’ €EKTUBHHUX i Cy6'€EKTUBHMX
CKJIaJOBHX.

' Buau koHOJIKTIB Ta NPpUYUHU IX BUHUKHeHHS. Jleknii 3 Kypcy KOH-
¢daikrouorii. JIHY, 2019. URL : https://pedagogy.Inu.edu.ua/wp-content/
uploads/2019/03/LEKTSIYA-3.pdf
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10 06’eKTMBHUX CKJIaAOBUX KOHPJUIIKTY Ha/IeKaThb:

1. YyacHuku (ctopoHu) KOHQIIKTY - okpeMi iHAUBiIH,
TpyIu J1oJiel, opraiszanii, AepkaBu. [HIIMMU CJ1I0BaMH, 1ie Cy6'€EKTH
B3a€EMO/l, iIHTepecH SIKUX NopyIllieHo 6e3nocepeiHbO, a60 CYyO'EKTH,
AKi IX NiATPUMYIOTh/TPEACTaBJISIOTh.

['0/10BHUMU yYaCHUKaMHU KOHQJIKTY € NPOTHAII0YI CTOPOHHU.
HasiBHiCTb NPOTHUAIIOYUX CTOPIH y KOHQJIKTI € TOJIOBHOI HOTO
YMOBOIO, OCKIJIBKH SIKIL0 OJiHA 31 CTOpiH BUHJE 3 KOHQJIKTY, TO
BiH MPUNUHSAETHCA. Y KOHQJIIKTI TaKOK MOXKHA BUJIJIUTH CTOPOHY,
AKa Nepluolo nodana KoHQikTHi aii. I HasuBalwTh iHiniaTOpoM
KOHQJIKTY!.

CTopoHaMM KPUMiHA/JbHO-IPaBOBOTO KOHQPJIIKTY €:
a) oco6a, sika BYMHUJIA KpUMiHa/IbHE MPAaBONOPYLIeHHs; 6) HOCIH
(dbiznuHa 0coba, opranisaiis, CycniJibCTBO YH JlepKaBa) coljiaJbHUX
LIHHOCTEeH, Ha fIKi CIPAMOBaHO KPUMiHaJ/IbHEe IPaBONOPYILIEHHS.

2. IpeameT KOHQJIIKTY - Te, Uepes 1110 BUHUK KOHQJIIKT, Ha 1[0
npeTeH/ye KoxkHa i3 KoHJiKTY0uMX cTopiH. Hanpukniag, pecypcy,
NpaBoO BJIACHOCTI TOW0. BapTo 3a3Ha4YuTH, W0 JJis1 BUHUKHEHHS
KOHQJIIKTHOI cUTyalii He060B’I3KOBOIO € HAsABHICTh NpeaMeTa
koHpIiKTY. KoHPIIKT MOKe po3noyaTrcs i 6e3 HbOTro (Tak, IoraHUuMH
HaCTpill, HENPUA3Hb 10 KOJIETH MOXXYTb TaKO0 CIPOBOKYBaTH
KOHQJIIKT)?.

Takox BULIJISIOTD e TaKi CTPYKTYPHI eJIeMeHTH fIK:

3. 06G’exkT KOHQJIIKTY — MaTepiasibHi, colliasibHi a60 AyXOBHIi
L[IHHOCTI, 10 BOJIOJIHHA ab60 KOPUCTYBaHHS SKUMH NpParHyTh
CTOPOHU KOHPITIKTY?.

! Jleko B., Yyiiko I'. Mepianisa : nigpyyHuk. Yepnisui : Knuru - XXI, 2014. 520 c.

2 Besimuko 0., IHkoBcbKa T. YipaBJiiHHs KOHQJIIKTaMU Ta CTpecoM 1oci6-
HUK /I IpaliBHUKIB anapaty cyay. Kuis, 2010. 192 c.

* BapTo po3pi3HATU MOHATTS «00'EKT» i «peAMeT» KOHPIIKTY. O6'€KTOM
KOHQJIKTY MOXKHa HAa3BaTH TY YaCTHUHY PeaIbHOCTI, sIKa 3a/lyyeHa y B3aEMOJ|IO0 i3
cy6’ekTaMu KOHOJIiKTY. Ha BiiMiHy Bij| 11bOr0 peiMeTOM KOHQJIIKTY € Ti IPOTH-
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4. YMOBH, y IKUX BiAOYBA€ETbCSA KOHQJIIKT, - 1le 06CTaBUHY,
3a IKMX BUHMK Ta PO3BUBAETbCA KOHQJIKT i IKi CK/J1aJal0Th MOT0
MakKpo- Ta MikpocepeioBuiie. KoxxeH kKoHIIKT Mae cBOI mpoCcTOpOBi
(reorpadiuni), yacoBi Ta coniajbHO-NPOCTOPOBi (KiJNbKIiCTh Ta
iHTepecu Jsroen) Mexi.

Jlo cy0’eKTUBHUX CKJIQJ0BUX HaJIEXKaTh:

06pa3 KOHQJIIKTY - 11e CHPUHHATTS IpeAMeTa KOHQJIKTY Horo
y4aCHHKaMHM Ta BilobpakeHHs Koro B iXHil cBijoMOCTi.

BrniivB y4acHUKIB KOHQJIKTY OJjHe Ha OJHOTr0 HiKOJH He
3JIiHCHIOETHCS Ge3nocepeAHbO. [[pOMiXKHOIO JIAaHKOIO € 06pa3u
KOHQJIIKTHOI cuTyanii, 1Ki yTBOPIOIOTHCS B KOXKHOTO YYacHUKaA
koHUTiKTY. [|i BHy TpillIHi KApTUHU CUTYyallil BKJIIOYAIOTh YSIBJEHHS
Y4YaCHUKIB Mpo caMux cebe (CBOI MOTHUBH, IIiJi, IiIHHOCTI TO110),
ySIBJIEHHSI IPO POTHUJIEKHY CTOPOHY KOHQJIIKTY Ta ysAIBJIEHHS PO
CUTYaIlilo, B IKiM CKJIa/IMCS Ta BUPIIYIOThCA KOHQJIIKTHI CTOCYHKH.
Lli 06pa3u 3yMOBJII0I0Th Hallli Aii Ta BUKJIUKAIOTh BiANOBIIHI BUNHKU
ONOHeHTa'.

MoTHuBHM KOHQJIIKTY - 1le BHYTpIlLIHI CIOHYKa/bHI CUJH, SIKi
MNiJITOBXYOTh CTOPOHU 10 KOHPJIKTY. MOTUBU BUSBJSIOTHCS Y
dopwmi noTpeob, iHTEpECIB, 11iJIeH, TepeKOHaHb. Y GiJIbIIOCTI BUMIAAKIB
CHpaBXHI MOTHUBU MOBEAIHKM YYaCHUKIB KOHQJIKTY CKIaZHO
BU3HA4YUTHU. Te, 10 104U [eKJAPYIOTh SIK CBOI MOTpPe6H, 4acTo
Cepro3HO BiJ|pi3HAETHCA Bif [MIMOMHHUX, PETEJbHO NPHUXOBAHUX,
a 4acTo ¥ HeyCBiZJOMJIeHMX MOTUBIB BUNHKIB.

piuys, AKI BAHUKAIOTh MK B3aEMOZII0YMMH CTOPOHAMH, 1 1Ki BOHM HaMararThCs
BUPILIMTH 3a JJONOMOro npotubopcTsa. llle ogHa BifMIHHICTb MiXk 06'€KTOM
i npeiMeTOM KOHQJIIKTY [OJIAITA€ B TOMY, 1[0 00'EKT KOHQPJIIKTY MOXKe OYTH K
SIBHUM, TaK i JaTeHTHUM (IpUXOBaHUM). Asle TpeiMeT KOHQJIIKTY 3aBXK /1 MPo-
ABJIIETHCA YiTKO. Hanpukiiaz, 6aTbKHU MOXKYTb He PO3YMITH, Yepe3 1110 palToOM Ha
HUX 06pasusiacs AUTHHA, ajle BOHU He MOXKYTb He MOMITUTH caMoro GpakTy L€l
o6pasu (guB. JeTaubHiule: Jleko B., Yyiiko I. Megianis : nigpyynuk. YepHiBnj :
Kuuru - XXI, 2014. 520 c.).

t Jleko B., Yyiiko I. Mepianis : miapyunuk. YepHisii : Knuru - XXI, 2014. 520 c.
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IMo3unii cropiH KOHQUIIKTY - 1le 3asBJieHi Ta BigKkpuTO 57
niATpUMyBaHi BUMOT'H, 6a)kaHHS, TPOTO3HUILil CTOPiH KOHQJIIKTY™.

Ilo3umii

Intepecn

IHoTpedu

Puc. 2. [lo3uyii-inmepecu-nompe6u

30BHILIHIN WAp — NO03MLil, AKi AeKJapylTbCsA Y IPUCYTHOCTI 538
inmux. HactynHui map - iHTepecwu, Te, 40ro ocoba xoye HaCIpaB/i.
[lle rn6muH Mmap - roJIoBHi IOTPeo6H.

MeTa 306pakeHHs1 (puc. 2) - rpadivyHO NOKa3aTU MOXKJIUBICTb 539
3HATTS IKOMOTa 6i/bIIoil KiJbKOCTI mapiB, ki «Hapocau» B
pe3ysnbTaTi KOHQIIKTY. JlOBrOCTPOKOBOIO METOIO € NMOKpallleHHSA

! YacTo nosuii, Ki 3asBJIAIOTb CTOPOHH, € aGCOJTIOTHO TPOTHIEXKHUMM. «f He
3ili/1y 3 IbOro MiCLifl, TOKM He OTPUMAI0 Ha PYKH PillleHHA CyAy », — KaKe TPOMa/isH-
Ka. «PilneHHA cyAy BU CbOI0O/IHI HE OTPUMAETE, OCKIJIBKH Y BaC /I IbOTO HEMAE
noTpi6HUX JOKYMEHTIB», - BiAnoBigae npaniBuuk cyay. [lo3unii - aiameTpanbHO
NPOTUJIEXKHI. A K 1100 iHTepeciB? Y1 BOHU TaKOXK IPOTUJIEXKHI? [HTepecH 4acTo,
HaBINakKy, gyxe cxoxi. Tak, y 3a3Ha4deHil cuTyauii rpoMa/isiHKa Xoue oJepKaTh
indopmatlito, 3’sicyBaTH )i cebe cUTYyallito, 3acnoKoiTucs. CiBpoGITHUK Cyay,
3a BU3HAYeHHAM, TaKOX Ma€ OyTH 3al{ikaBJeHUH ¥ TOMY, {06 3a6e3Me4UTH He
JIMIIe CIpaBe/i/IuBe CyJOYUHCTBO, a i BijoBiAHe iHYOpMyBaHHS FPOMa/SH 100
pilleHb cyay.
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CIIJIKYBaHHA | JOBIpUA A0 TAaKOro piBHA, KOJIU JIOAU 3MOXYThb
BiZiBepTO 06roBOpPIOBATH CBOI peasibHi MOTpebu i moTpedbH iHIIOol
CTOpPOHH.

fAx conjasbHO-MICUXOJIOTIYHE IBUILLE, KOHPJIIKT Ma€e AUHAMIKY,
IHIIMMHU CJI0BaMHU, € IPOLECOM, y AKOI'0 € II0YATOK, [I€BHI eTanu
pPO3BUTKY i 3aBepiuaibHa dasa.

JuHamika KoHQutiKTy (rpel. dinamicon - CUJIbHUN, MOTYTHIHN) —
Mpolec pO3BUTKY, 3MiHU KOHQJIIKTY M/l BIVIMBOM Jil04MX HA HbOTO
YHUHHUKIB.

Ha#6inpm y3araJbHeHO MOXHA BHUAIJIUTH TPH CTazAil
KOHQUIIKTY: epeIKOHPIIKTHY, KOHPJIKTHY i TOCTKOHQJIIKTHY.

Ilepma cragisa (laTeHTHA, NepeJKOHPIIKTHA) BKIOYAE TaKi
eTamnu:

1. BUHUKHEHHS KOHQJIIKTHOI cUTYyallii.

2. yCBiloMJIeHHSl Ta CHPUUHATTHA KOHQUJIKTHOI cuTyanii

cy6’eKTaMH B3aEMO/|l.

BuHukHeHHs1 KOHAikmHoI cumyayii. KoHJIiKTHA cuTyanis -
1le TakKe MO€EJHAHHS 0O6CTAaBUH, siKe 06’€KTHUBHO i Cy6'€KTUBHO
CTBOPIOE I'PYHT JIJIs1 peaIbHOT'0 MPOTUOOPCTBA MiXK CY6'EKTaMU.

Ha eTani il BUHUKHEHHS € IBi TPYIIU AIBULL;: 06 EKMUBHA HCUMMEBA
cumyayisi, y kil nepebyBaloTb MOTEHI[iMHI CYy6’EKTH KOHPIIIKTY, i
cami yi cy6’ekmu - J0aM, IKi MalOTh Ti 4M iHIIi iHTepecu. To6TO
3MiCT KOHQJIIKTHOI cCUTYyaIlil XapaKTepU3yEThCSA HAsBHICTIO 06'€KTA,
SIKUN MOXe icHyBaTH 3aJl0Bro /0 ii BHHUKHeHHs (HalpUKJaj,
HeBi/IMOBiHiCTh paB i 060B’A3KiB, Nepe/badyeHUX Y MOCaA0BIN
iHcTpykK1ii), i HAABHICTh yYacHUKIB KOHQJIIKTY, ajie BigcyTHiCTIO
3iTKHEHb, Ki yYYaCHUKHU TPAKTYIOTb IK KOHPJIIKT?.

! KowroBa JI. O. [Icuxosioriss KOHOJIKTY: Kypc JIeKI[il : HaBY. MOCIGHUK.
Kurtomup : Bug-so KAY im. I. dpanka. 2013. 112 c.

2 Cenuk 0. M. /luHaMika pO3BUTKY MPaBOBOTO KOHQJIKTY. [Hhopmayis i
npaso. 2013.Ne 1 (7). C. 121-130.
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KoHduikTHa cuTyaLis Moxe CKJIaCTHCS 06'EKTUBHO, HE3a/IEKHO
Bij BoJIi i 6a>kaHHSA NOTEHIIHHUX CY0'€KTIB, a MOXKe OYTH BUKJIMKaHa
abo cTBopeHa ofiHi€l0 3i cTOpiH 4YM 060Ma (TO6TO, OKPiM 06 EKTUBHUX
KOHQUIIKTHUX CUTYallil, MOX/INBI M cy6'eKTUBHI KOHQJIIKTHI cUTYyallii,
MOPO/KEHI OKPEMUM CYH'EKTOM, a He 06’EKTUBHUMHU 06CTaBUHAMHU
pPO3BUTKY Mpotiecy). KoxkHa cuTyallisi Ma€ 06’€KTUBHUM 3MICT, IKU I
BHU3HAYAETHCS peaJbHUMU NOAISMU, 1[0 BifOyiucs, i cy0’eKTUBHUN
3MICT, AIKMH 3aJIeXKUTh Bif, iHTepnpeTauil UX NOAIA KOXHOO 3i
cropid. KoHiKTHI cuTyanii MaloTh Ik NIPOCTOPOBI, Tak i 4acoBi
XapaKTepUCTUKU. KokHOTro pasy, KoM BUHUKA€E HOBA CUTYyalli,
BOHA 3arOCTPIOETHCA i MOXKe OYTH JlyKe 3aTSAKHOIO.

YegidomaeHHs, cnputinamms KoH@AiKmHoi cumyayii cy6’ekTaMu
B3aeMojil. CnpuMHATTA cuTyanii Sk KOHQJAIKTHOL i po3yMiHHS
HeoOXiZJHOCTI 10Cch pOGUTH JJ1s1 BPETY/II0BaHHA CyllepedHOCTeN
BiZIOYBaOThCS HA IIbOMY eTalli pO3BUTKY KOHPJIIKTY.

[[To6 mpaBOBH KOHQJIIKT CTaB peajlbHUM, HOT0 yYaCHUKH OBUH-
Hi YCBIJIOMUTH CUTYaLli10, L0 CKJIasacs, sk KoHQJikTHY. Lli BHyTpilHi
MO/IeJIFOBAaHHA CUTYaLlil BpaXOBYIOTh YABJIEHHA YYACHUKIB [P0 CAaMUX
cebe (cBOi iHTEpecH, MOTUBHY, 11iJli, MOXKJIMBOCTI, TpaBa il 060B’SI3KH
TOLI0) W ysIBJIEHHS NIPO iHTepecH iH1oi cTopoHU. CaMe CIPUUHATTS,
pPO3yMiHHSA peasibHOCTI MOPO/KYE KOHQJIIKTHY NoBeAiHKY. Biz Toro,
HACKIJIbKY TPABUJIBHO i TOBHO CIIPUMMAETHCSI CyTh KOHQJIIKTHOI CUTYa-
11ii, 3a/1e2KaTh BAHUKHEHHS i OAQJIbIINIA PO3BUTOK CAMOT'0 KOHQUTIKTY .

OCKiJIbKY CIPUUHATTS KOHGJIIKTHOI CUTYaIlii Cy6' EKTHBHE, BOHO,
NEBHOI0 MipOlo MOke Oy TH BUKpHBJIeHe, TOMUJIKOBe. HeaZileKBaTHICTb
OL[IHOK cHUTYyalii MOXHAa MOSICHUTH OCOOUCTICHUMHU paKTOpaMu
JIIOJUHHU (0COBGJIMBOCTAMU XapaKTepy, TeMIlepaMeHTy, BIJIMBaMHU
MCUXIYHUX CTaHiB, HEJJOCTATHbOIO IPABOBOIO colliaizali€ro To1o),
Pi3HUMH COLiaJIbHO-TIOJITUYHUMHU MPOLIeCaMU2.

! CeHuk O. M. /luHaMika po3BUTKY PaBOBOro KOHQJIIKTY. [Hpopmayis i
npaeo. 2013.Ne 1 (7). C. 121-130.
2 I0puanyHa KoHQJIIKTOJI0TisA : HaBY. Moci6HUK. KuiB : MAVII, 2004. 224 c.
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[3 BUKJIaZIeHOTO BUJIUBAE, 1[0 CY6'EKTUBHE Biji/i3epKaleHHA
KoHQJIIKTHOI cuTyallil He 3aBX/11 BiZIMOBI/Ia€ [IiIiCHOMY CTaHy CIIpaB.
HeasekBaTHe a60 MOMUJIKOBE CIIPUHHSTTS] HEOOOB'SI3KOBO BJIaCTHBE
060M cTopoHaM KOHQuIikTy. YacTille y mnpaBoBUX KOHJIIKTaX JM1le
OJIMH Cy0’€KT CIpUMMaE CHUTYyalil0 TOMUJIKOBO ab0o CIOTBOPEHO, a
iHIIMH — IiJIKOM aieKBaTHO.

CnpuiHABIIU CUTyaLil0 K KOHQPJIKTHY, CYO'€KTH MOXYTh
nepenTu 10 KOHQIIKTHUX Jil.

[ToTpi6HO BUIIUTH i TepexiJHUI MOMEHT BiJ| TepeIKOHDJIIKTHOI
CTaJlii 10 HACTYMHOI, AKWM OXOMJIIOBaTHMe KOHKPETHI /iii, BUNHEHI
OJIHUM i3 cy0’eKTiB /1J151 BiiIcTOIOBaHHS CBOIX iHTepeciB. Ili ail oxHiel
CTOPOHU HEMOLIJIbHO BUAIJATHU B CAMOCTIHHUN eTal, OCKiJIbKH
3a TPUBAJIICTIO BOHU MOXYTb OYTH AYy>Ke KOPOTKUMHU (KOJHU [lis
ofiHi€l cTOpOHM Bifjpasy npu3BoAUTH A0 KOHGIIIKTY). B Hay1i iioro
NPUUHATO HA3WBATH iIHIUAEHTOM®.

IHIMAEeHT - e /i a60 CYKYIHICTh J1ill y4aCHUKIB KOHPJIIKTHOI
cuTyauil, 10 NPOBOKYIOTH pi3Ke 3aroCTpeHHA CylepedyHOoCTi i
Mo4YaTOK 60pOTHOU MiXK HUMM.

[lif yac aHani3y KOHPJIIKTHOI cCUTYallil TPaBOBOr'0 MIPOTUCTOSIHHSA
BaXKJIMBO BUSBJIATU Ti sIBUILA i NPOLECH, 3 HACTAHHAM SKHUX
3aKOH MOB’sI3y€ BUHMKHEHHS Bi/[MOBiJHUX MPaBOBUX HACJIiJKIB.
ToMy B KOXKHOMY KOHKPETHOMY BUINAJIKy WUJeThCsl PO HASIBHICTh
caMe MPaBOBOTO iHIUJIEHTY, 3 IKUM Ge3mocepeIHbO MOB’'sI3aHe
BUHUKHEHHS TPaBOBOT0 KOHPJIIKTY?.

! THUU/IEHT HAJIEXUTh J10 IepeKOH(IIIKTHOI CTalii, OCKIIbKY BiH TiTbKH
HiJIITOBXYE A0 KOHQIIIKTY, ajle He pO3NOYMHAE HOr0 y 3B’A3KY 3 BiJICYTHICTIO
IOKH 110 A CyIPOTUBHOI CTOPOHM, — Lie NepexXifHUH MOMEeHT 0 KOHJIIK-
THOI cTaAil (Ho4aTOK KOHQJIIKTY), IKUH B GiJIbIIOCTI BUNAJKIB Aa€ 3MOTy
BU3HAYUTH TOTO, XTO CIIPOBOKYBaB NPOTHUAiI0 (JuB. feTanbHiue: CeHuk 0. M.
JuHaMika po3BUTKY npaBoBoro KoHousikTy. [Hpopmanis i npaBo. 2013.
Ne 1 (7).C.121-130).

2 Cenuk 0. M. /luHaMika pO3BUTKY MPaBOBOTO KOHQJIKTY. [Hhopmayis i
npaso. 2013.Ne 1 (7). C. 121-130.

201 e



MeperoBopu i mefiauia y KpuMiHanbHOMY NpoBafKeHHi » HaBYANbHNUI NOCIOHMK

[I[paBOBUMM IHLKWJEHTOM MO>e BUCTYNAaTU NMO3UTHUBHUU
abo HeraTMBHUU NpaBOBUH PaKT y BUIAAI NpaBoMipHOi abo
npoTtunpaBHoi Aii cy6’ekTa. 3 nMosiBo0 Takoro GakTy cy6’€KTHU
KOH}JIiKTY HaGyBalOTh IpaB Ta 060B’sI3KIB (3 MOJaHHAM [T030BHOI
3asBU [0 cyAy 1 mo3uBay, i BiANOBiAa4 HAAI/IATHCA KOHKPETHUMHU
npaBaMu ¥ 060B’sI3KaMU).

Axumo micasg iHIUAEHTY 3HAWTH KOMIIPOMIC i 3amobirtu
N0Ja/bLIOMy PO3BUTKY KOH(QJIKTY He BJAJOCS, TO 32 MepLIUM
iHOUAeHTOM caifyloTb Apyrul, Tpetii. Kondaikt BcTynae B
HACTYNHUU eTal - BiZi6yBa€eThCsA HOro pO3BUTOK i ecKasiallifl.

Jpyruii nepioa, (koH}IiKTHA B3aEMO/is, BiAKpUTUH KOHPJTIKT)
OXOIIJIIO€E eTallu:

* [0YaTOK KOHQJIIKTHOIO NPOTUCTOSIHHSA CTOPIH;

e eckajanis KOHQIIKTY.

BigkpuTa cTaziss KOHQJIKTY XapaKTepU3yEThCS IIOHANMEHIIIe
TpboMa o6cTaBUHaMHU. [lo-nepiie, HasiBHICTb KOHQJIKTY CTa€
04YEeBUJHOIO JJ19 KOXHOTO 3 y4dacHUKIB. Ilo-apyre, fii ctarwoTh
NPakKTUYHUMHU, BOHM OTPUMYKOTb 30BHIIIHE O0POpPMJIEHHS,
BKJIIOYAalOYU BUKOPUCTAHHSA 3acob6iB MacoBoi iHopMmanii, aii
110710 3aXOIJIEHHS CIIPHOTO 06’€KTa, HACUJIBCTBO, OTPO3HU i T. iH.
[To-TpeTe, Npo KOHQJIKT, 1110 BUMILOB 3 JJATEHTHOI cTajii, 6yAyTh
noiHpOpMOBaHi TpeTi 0COGH, CTOPOHHI, SIKi Ti€I0 UM iHIIOK MipoI0
B CTaHi BIUIMBAaTH Ha KOHJIIKT!.

Iloyamok KoHpAikmHO20 npomucmosiHHs cmopiH. lle# eTan
XapaKTepU3yeTbCA AIAMU YYACHUKIB, AKI CIPAMOBaHI O UH IPOTHU
ofHoro. Kjiwo4yoBUM MOMEHTOM € HagBHICTb IHIU/EHTY, TOOTO
HENMPUEMHOTrO BUIAJKy a60 HeMopo3yMiHHs, Aii a60 CyKyNnHOCTI
Jlill yyacHUKIB KOHQIIKTHOI cUTyallil, HJISXOM SIKUX TPOBOKYETHCSA
pi3Ke 3aroCcTpeHHs CyNepeyHOCTi i MoYaToOK 60pOTHOU Mi>k HUMU?.

! Jleko B., Yyiiko I. Megianisa : migpyynuk. YepHiui : Kauru - XXI, 2014. 520 c.
2 KotsioBa JI. O. [IcuxoJsiorisi KOHPIKTY: Kypc JIeKIi# : HaB4Y. MOCIGHUK.
Kurtomup : Bug-so 2KAY im. I. @panka. 2013. 112 c.
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3’ABAAIOTHCS 3aMEKJIi CyllepevyKH Ta CyTTEBI po36i>KHOCTI B 6a4eHHi
cutyarnii. CropoHu KOHQJIIKTY BAAKTHCA A0 B3aEMHUX 06pa3 i
BTpPa4alTh KOHTPOJIb HA/Zl CBOIMU €MOLiIMU.

Eckanayis koHgikmy - 1ie KJAI0Y0BUH, HANO1IbII HANIPY>KEeHU I
Woro eTar, KoJi1 Bi/j0yBaeTbCs 3arOCTPeHHs BCiX MPOTUPIY MiXK
WOTro yYaCHMKAaMHM Ta BUKOPUCTOBYIOTbHCS BCi MOXJIMUBOCTI AJid
nepeMoru B MPOTUOOPCTBI, /e IUTAaHHSA CTOITh TIJIbKU TaK: «XTO
KOro», TOMY 1110 1le BXKe He JIOKaJIbHUM 6il, a mOBHOMacLITabHa
6uTBa. BifbyBaeTbca Mob6inizanis Bcix pecypciB: MaTepiasbHUX,
MOJIITUYHUX, GiHAHCOBUX, iHPpopMaliiHUX, GI3UYHUX, TCUXIIHUX
Ta IHIIUX.

Kynbminania koHIiKTy (miK) - e BUIIa TOYKa ecKasaliii, Aka
Bi106paXKa€eThCsA B IKOMYCh «BUOYXOBOMY emiz3oi». [Ipu KyabMiHalii
KOHQUIIKT 0CAra€e TaKol HAMIPYTH, 1110 CTAE SICHO, 110 TPO/0BXKYBaTH
KOHQJIIKT mpocTo HeMae ceHcy. To6TO Ky/ibMiHallist 6e3nocepeIHbO
MiIBOAUTH CTOPOHHU J10 YCBiZJoMJIEHHSI HE0OXi/IHOCTI mepepBaTH Ail
i mykaTu Buxiz i3 kKoHaikTYy!.

Tpertiii nepiopa (3aBepileHHsI KOHQJIIKTY, NiCAAKOHQIIKTHUN)
OXOILJIIOE eTalu:

* YaCcTKOBa HOpMaJii3alis BiIHOCUH;

e [I0OBHA HOpMaJli3alisi BiJHOCHH.

Yacmkosa Hopmanizayis eidHocuH. Ha iboMy eTani HeraTUBHI
eMollii, ki 6ysir B KOHGJIIKTI, 111e He 3HUKAITh. CTOPOHU KOHJIIKTY
BiZJYyBAaKOTh IIeBHI NepeKWBAHHA | IOYMHAKTh YCBILOMJIIOBATHU
cBoi nmo3uilii. Bifl6yBaeThcs KOpeKIlisi CaMOOILIiHOK Ta CTaBJeHHS
Jlo onoHeHTa. CniocTepiraeTbca NofABa BiYyTTA BJIACHOI BUHU 34
cBoi ail B koH}1ikTi. HeraTuBHi ycTaHOBKH, CIPsSIMOBaHi o/iHa Ha
O/IHY, He JAal0Th MOXJIUBOCTI BiZjpa3dy HOpMaJli3yBaTH BiIHOCUHHU.
OpHak BijuyBa€eTbCs NEBHE 3racaHHs KOHQJIIKTY.

! Kanayp C. M., @a;imHcbKa 3. 3. CottiasibHa KOHGJIIKTOJIOTS : HABY.-METO/,
noci6Huk. TepHomisib : ActoH, 2010. 362 c.
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IllosHa Hopmanizayisi 8idHOCuH BifNOYBa€EThCA 3aBASAKHU
YCBiZJOMJIEHHIO CTOPOHAMHU BXKJ/IMBOCTI 104a/1b1I10I KOHCTPYKTUBHOI
B3aeMozil. IlboMy cnpusie 1oZ0JIaHHA HEeTaTUBHUX YCTAHOBOK,
MpPOAYKTUBHA y4acCTh Y CIJIbHIN JiSJIBHOCTI, yCTAHOBJIEHHS JOBIpH.

[ToBHa HopMaJii3alisgs BiAHOCHMH OXOMJIKE TPU OCHOBHI
KOMIOHEHTH: MPUNUHEHHS KOHPJIIKTHOI NPOTU/i]l, MO3UTUBHA
MoBe/liHKa 060X Y4aCHUKIB; 3HUKeHHs HeTaTUBHUX eMOIIil, BiJMOBa
BiJi CHPpUHHSATTS ONOHEHTA fIK BOpPOra; 06roBopeHHs1 npobJem,
NparHeHHs 3pO3yMIiTH i IPUUHATH iHTepecH Jpyroi CTOPOHHU.

Axo KOHGIIIKT BUPIMYETHCA i 33/]0BOJILHAIOTHCS IHTEPECH
BCiX MOr0 YYaCHHUKIB, TO CTBOPHETHCSA OCHOBA JAJIA MOJAJIbLINX
KOHCTPYKTHUBHUX (NMapTHEPCHbKHUX, APYXKHiX) BilHOCHUH. ¥ pasi
NpUAyLIeHHS 260 YaCTKOBOI'0 Bpery/l0BaHHA KOHQJIIKTY, IPUXOBaHi
i He3a/10BoJIeHI NOTPe6H B MOAAJBILIOMY MOXYTb ITOCUJIIOBATHUCA |
BUOYXaTH B Oi/bII cepHo3Hii dpopmil.

BapTo 3a3Ha4yUTH, 1110 MOHATTS «3aBepIIeHHS KOHPIIKTY» i
«pO3B’sI3aHHA KOHPUIIKTY» He TOTOXHi. PO3B’s13aHHA KOHPJIIKTY
€ OKpeMHUM BUIAJ0K, OJlHA 3 pOpPM 3aBeplleHHS KOHQJIKTY, i
BUPAXXAETHCA B MO3UTUBHOMY, KOHCTPYKTUBHOMY BUpIlleHHI
npo6JiIeMU CTOPOHAMH KOHUIIKTY?.

OckinbKU KOHQUJIKT € AUHAMIYHUM NpPOIECOM, BiH MOXe
XapaKTepHU3yBaTUCS He JIMILEe I0CIiJOBHO 3MiHOI NEBHUX CTA/ il
Ta eTamiB, a ¥ MeBHUMU NapaMeTpaMH, 3aJIeXKHO Bif [il pisHUX
dakTopiB. Came ToMy aHa/i3 AMHAMIKU KOHQJIIKTY nepeabadac i
po3rIsAA LUX MapaMeTpiB Ta GpaKTOpiB.

dakTopH, 10 BIVIMBAKTD HA XiJi KOHQJIIKTY:

1. XapaKTepUCTUKH CTOPiH KOHQJIIKTY - iX [[IHHOCTi, MOTHBAllis,

IIparHeHHd Ta LiJi, iX ICUX0JIOTIYH]I, IHTeJIeKTyalbHi Ta
coliajibHi pecypcH AJisl y4acTi Ta 3aBeplieHHs KOHPJIKTY.

! Mepianisi y npodeciiiHiii AisibHOCTI OpUCTA : NiAPYYHUK / 32 pen.
H. KpectoBchkoi, JI. Pomanagze. Ogeca : Exkostoris, 2019. 456 c.
2 JletanbHiie mpo ¢popmu 3aBepiieHHs KOHQIIKTY AuB. [ligpo3aina 5.4.
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SR

2.

[lepenicTopia ix B3aEMOBIAHOCUH - BiJTHOCUHHU OJAWH [0
OZJHOTO, B3aEMHI CTEPEOTUIIN Ta 04iKyBaHHS, BKIIOYAOUHU
iX ysIBJIEHHS PO Te, 10 NIPOTHUJIEXKHA CTOPOHA AYMAaE NMpo
HUX CaMUX, 0COGJIMBO CTYINiHb MOJISIPHOCTI iX morasais
3a CUCTEMOIO «Jl06pe-MoraHo», «3acJyroBye JJOBipU — He
3aCJIyrOBYyE JOBIpU».

. [Ilpupoga Toro, 1O COPUYMHUJIO KOHPJIKT (Horo mexi,

»KOPCTOKICTh, MOTUBALiMHY I[iHHICTh, BU3HAUYEHHS], IEPIOJIUYHICTb
TOILIO).

. ComiasnibHe cepe/ioBHIIE, Y AIKOMY BUHUK KOH(JIKT.
. 3arikaBJjieHi CTOPOHU - IX Bi/IHOIIIEHHS /IO CTOPiH KOHQJIIKTY

I O4UH [0 OAHOTO, IX 3aliKaBJIEHICTh Yy THUX YU IHIIHUX
pe3y/abTaTax KOHQJIKTY, IX XapaKTepUCTUKH.

. CTpareriqa i TakTuKa, 110 3aCTOCOBYETHCSA CTOPOHAMH

KOHQJIIKTY.

. Pe3ynbraT KOHQJIIKTY /17151 HOTO CTOPIH Ta3allikaBJIeHUX 0Cib —

BUTO/IU YU BTPATH, NIOB’sI3aHi 3 6e3mocepeHiM NpeMeTOM
KOHQJIKTY, BHYTpIilllHi 3MiHU B y4YaCHUKIB KOHQJIKTY,
noB’si3aHi 3 iX y4acTi B KOHQJIIKTi, JJOBrOCTPOKOBI
NepCreKTHBY B3aEMOBIZJHOCHH MK y4aCHUKaMU KOHQJIIKTY,
penyTalisi yY9aCHUKIB y X0/li KOHQJIIKTY TOII0™.

3anuTaHHA ONA CAMOKOHTPONK

[llo BapTO pO3yMiTH Miji TPUIUHOIO KOHPJIIKTY?

Axi knacudikanii npruyruH BUHMKHEeHHA KOHQJIiKTY BaM Bizjomi? HasBiTh ix.
Illo Take fuHAMiKa KOHQJIIKTY?

fAxi crazii koudaikty Bam Bifjomi? OxapakTepusyiTe ix.

Illo Take eckasawisg KOHQJIKTY?

fAxi pakTopH BIIMBAIOTH Ha XiZ KOHQIIIKTY?

! Tuxomupoga €. B., [ToctotoBcbkuii C. P. Kondutiktosioris Ta Teopis mepe-
roBopiB : niapy4yHuk. PiBue : [lepcnexTuna, 2007. 389 c.
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5.3. XapakTtepuctuka KOHQAIKTHOI
noBefiHKN Ta OCHOBHI CTpaTerii NOBeAiHKN Y KOHPNIKTi

IIponoHyemo Bauwitl ysasi kopomky gideoicmopito
(dus. https;//wwwyoutube.com/watch?v=iy31cmLAsro
a6o ckopucmatimecsi QR-kodom:

Ilicas nepezasidy ideo, datime 8ionosidi Ha maki
3aNUMQAHHSL:

SAKy cmpameziio nogediHku y KoHgh/1ikmi o6pau tio2o yuacHuku?
Ha Baw noe110, 4u npasu/abHuUll 80HU 3p06UIU 8UGIP?

Y xozi KOHQJIKTY KOXHa 3i CTOpPiH NPOBOJAUTH CBOIO JIiHiIO
NOBeJiHKH, 110 MOXe 3aJieXaTU BiJ 6araTboXx 00'€KTHBHHUX
Ta Cy0G’'€EKTUBHO-NCUXOJOTIYHUX $aKTOPiB. Y3arajibHUBLIM iX,
MOXXHA BUJIJIUTH JIBi OCHOBHI rpynu $aKTOPiB, 1[0 BIJIMBAKOTH
Ha MPUUHATTS pillleHHS 1[0/l0 BUGOPY cTpaTerii MoBeJiHKHU Y
KOHQJTIKTI.

[lepina rpyna - cutyaniiiai ¢akTopH, Kyiu MM MOXKEMO BiIHECTU
OI[iHKY MOXJIMBOTO YCIiXy 06paHOro crnocoby Ail, poJib i colliaibHUI
CTaTyC MPOTHUJIEKHOI CTOPOHHU, HAsIBHICTb HEOOXITHOTO Yacy AJis
BUOOPY HAMGIIbII YCIIIIHUX JiH.

[Hma rpyna - oco6ucTicHi dakTopu, KyaAud BigHOCATbCA
MOTHBaALil Yy4aCHUKIB KOHQJIKTY, JOMiHYBaHHS TUIY BiJHOCHH
Jl0 OTOUYIOUMX, HAasIBHICTb B yYaCHUKIB SIKUX-HEOYAb aKLleHTyal il
XapakTepy.

Ctpareria moBeAiHKH B KOHQJIKTI - 06paHuil cnocié
NMoBeJiHKHU 0cO6M (rpymnH oci6) mij yac KOHQJIIKTY; yCTaHOBKaA
Ha neBHi pOopMH NOBeAIHKU B KOHPJIIKTi.

Kosiu ntoirHa nepebyBae y KOHQIIIKTHIN cuTyarlii, 11 6ibIi
epeKTHUBHOrO BUpillleHHs NTPo6/ieMu Heo6XiJJHO BUGPATHU MEBHUHN
CTWJIb [TIOBEJIHKY, 1110 BJIACTUBUH 11, BpaXOBY0YH IIPU LIbOMY CTUJIb
iHIIMX JII0/Iel, @ TAKOXK MPUPOAY caMoro KOHQJIIKTY.
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OfHi€l0 3 HAWUNOIMPEHIUX METOAUK AiarHOCTUKU TOBEIIHKU
oco6bu B KOHQUIIKTHIN cuTyanii € onuTyBaibHUK KeHHeTa-Tomaca
(Kenneth-Thomas) «BusHauyeHH$1 cnoco6iB peryJitoBaHHSA
koHikTiB»!. [Ipodecop Kenner Tomac (Kenneth Thomas)
KepyBaBCs THUM, L0 JIIOASM He BapTO YHUKATU KOHQJIKTIB abo
HaMaraTucs BUPIIMTH iX OY/ib-sKOI 1iHOIO, a MOTPi6GHO BMIiTH
rpaMOTHO HUMHU ynpaBJsiTU. BiH cnisibHO 3 Panbdom KiimanHom
(Ralph Kilmann) 3anponoHyBaB ABOMipHY MoJieJib BUpilleHHS
koHOuikTiB Thomas-Kilmann Conflict Mode Instrument (TKI)?,
BHUMIpOM SIKOi € MOBe/[iHKa 0COOUCTOCTI, 3aCHOBAaHA Ha yBasi /10
iHTepeciB iHIIUX JIO/EH, Apyre — MoBe/liHKa, sIKa mepeabadae
irHOpyBaHHS 1iiJiell 0TOYYIOYUX i 3aXUCT BJIACHUX iHTepeCiB.

Toawc, docaiOHUKU BUOKPEeM1I0I0Mb 'ATh OCHOBHMX CTpaTerii
NMOBeAIHKM B KOHQJIIKTI: cynepHuymaeo, yXu1eHHsl, npucmocy8aHHSsl,
Komnpomic, chiepobimHuymao.

PosriissHeMo BkasaHi cTpaTeril moBe/jiHKU MiJl Yac KOHQJIIKTY
OiJIbII JJOKJIAJHO.

CynepHMIITBO nepe/i6avyae NparHeHHs 3a/l0BOJIbHUTHU BJIACHI
iHTepecH 3a paxyHOK iHTepeciB iHIIOI CTOPOHU KOHPJIKTY abo
HalIKOAUBIIY ii iHTepecaM. AKilo ocoba 06UpaA€E TAaKy CTpaTeTito
noBeJliHKY, BOHA JJOMara€TbCs 3a/l0BOJIEHHS CBOiX Oa)kaHb i
HaMara€eThbcsl NepeKoOHaTH abo MPUMYCUTH iHIIYy CTOPOHY MiTH
Ha NOCTYNKU. baxaHUM pe3y/sbTaTOM NPOTUCTOSHHA € JIALIe
nepeMora HaJ| «CylIepHUKOM» — iHII0I0 cTopoHo10. KoHdaikTytoui
CTOPOHHU He MOXXYTb MaTH CHiJIbHUX IliJieH i iHTepeciB, 60poThOa
BeJeThCA 2KOPCTKO. TprBaJie B 4aci CyIepHULITBO B AKOCTI cTpaTeril
BTpayae eGpeKTUBHICTb, TOMY 110 BUCHAXKYE pecypcu 060X CTOPiH,
MOKe BIVIMHYTH Ha po3MillleHHs 6aaHCy CHUJI, NiJIITOBXHYTH /10

' OnutyBanbHuK KenHera-Tomaca. URL : http://psychologis.com.ua/test_
tomasa_-_tipy_povedeniya_v_konflikte.htm

2 lus. pgetanbHime: URL : https://kilmanndiagnostics.com/overview-
thomas-kilmann-conflict-mode-instrument-tki/
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nepexo/y Ha 6iabII IUHIYHI MeToAM 60POTHOM a60 BTATYBAHHSA B
HBOTO IHLIUX CUJL

CtpaTerisga yxujJeHHs nepeabadyae YHUKHEHHS L[0J0
BUpilleHHs npob6seMu (KOHQIIKTY), 6akaHHS BUTPaATH 4ac abo
HebaKaHHS BUpillyBaTH Npob6Jemy B3araji. 0coba HaMaraeTbcs
6yTH HeWTpaJibHOW, 3HAXOAUTHCS M03a MeXaMu KOHQJIKTY,
TPUMAEThCS OCTOPOHB. TO6TO 0c06a HiYOr0 HE pOOUTH i He mparHe
poOUTH [1/151 33/J0BOJIEHHS BJIaCHUX iIHTepeciB i BogHOYac i1 6aliyxe
Jl0 iHTepeciB (MOTpeo, MepekuBaHb) iHIIOT 0CO6U’.

CTtpaTerisi NpUCTOCYBaHHA a60 MOCTYNOK peasi3yeThCs
OJHIEK 3i CTOpiIH 4Yepe3 CBiJOMe 3MEeHIIEHHS CBOIX BUMOT,
MPUKHATTSA YMOB OMIOHEHTA &K 10 TOBHOTO BU3HAHHS MO3ULiI iHIIO1
cTopoHHU. [locTynoBe BUBHAHHA NPABOTH NPOTUJIEKHOI CTOPOHU
MOXKe Ha OLHOMY 3 eTalliB TaKHUX IMOCTYIOK IPUBECTH [0 IOBHOI
KamiTyJsii nepes ioro BumMmoraMmu. Bubip niei crparerii Moxe 6yTH
BUKJIMKAaHWH Pi3HUMU NPHUYUHAMH, Ile MOXKYTb OYTH | BUSHAHHA
[IPAaBOTU ONOHEHTA, I BUCHAXXEHHH CBOIX pecCypciB, i BUSHAHHA
6e3MepcrneKTUBHOCTI PO 0BXKEHHA 60POTHOH, i cripoba 36eperTu
CWJIY /151 ToZaJibl10l 60pOTHOU, TparHeHHsAM 36eperTu MUp i 106pi
B3aEMMUHU 3 IHIIMMHU JIIOJbMH Ta iH.

Kommnpowmic sixk cTpareris nepesb6adyae B3a€EMHI MOCTYIKHU 3
060X CTOPIH, 1110 MOXKYTb Oy TH He 3aBX/I1 BUTiAHUMHU, OZJHAK, caMe
yepe3 MOCTYINKHU KOXHA 3i CTOPiH MOXe peaJsi3yBaTH HAWGIIbII
BaroMy 4acTHHY CBOIX IIepBUHHUX Lisel. [IpuunHu nepexony o
TaKoi cTpaTerii MOXKyTb 6y TH HAWPi3HOMAaHITHiIIli, YacOM KOMIIpOMic
€ €IMHUM CNOCO60M 36eperTH MUPHHUH BapiaHT BUpIilleHHHA
npo6JieMH. Y TOM e yac, KOJIM BiH peasli3yeThCsl He HAa MapUTETHIN
OCHOBI, TO MOX€ 3aKOHCEpPBYBATU IMIMOWHHI NIPUUYUHU KOHPIIKTY i
IPUBECTHU B NIOJAIBLIOMY 10 HOT'O pEeLUIUBY.

! Bapa6am O. Ctparerii moBeZiiHK1 B KOHQJIIKTHIN cuTyalyii. [Tionpuem-
Huymeo, 2ocnodapcmeo i npaeo. 2017. Ne 3. C. 208-212.
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CniBpoGITHULTBO - BU3HAHHA PO36iXKHOCTEH y MOT/AAAx
Ta TOTOBHICTh 3pO3YMITH | NPUHUHATH MO3ULII0 iHIIOI CTOPOHH,
MparHeHHs po3ibpaTHcs B MPUYHMHAX KOHQIIIKTY i 3HAUTH MOXKJIUBOCTI
3a/Jl0BOJILHUTHU BJIACHI iIHTEpecH Ta iHTepecu iHIIOoI CTOpOHU. Taka
noBe/iiHKa nepei6ayae B3aEMO/IiI0 CTOPiH 1[040 KOHCTPYKTUBHOTO
po3B’si3aHHs KOHQJIIKTHOI cuTyauil. [loryis gy cTopiH cnpssMoBaHi He
OJIVH MIPOTHU OZJHOT0, a HAa CHiJIbHUH MOIIYK ONTHMAaJIbHOTO pillleHHS.

Y peasibHUX KOHPJIIKTHUX TPOTHUCTOSHHAX BUKOPUCTOBYETbHCS
KOMOiHallisfl JeKiJIbKOX cTpaTerid npu MOXX/JIMBOMY JJOMiHYBaHHI
OJIHi€] 3 HUX.

Ctparerisi moBeiHKU B KOHKPETHOMY KOHQJIIKTi 3yMOBJIIOETHCSA
Ti€l0 Miporo, sIKOI ocoba Gakae 3aI0BOJILHUTH BJIACHI iHTepecH,
Jil0o4u MpH LIbOMY MAaCMBHO ab0 aKTHBHO, Ta iHTepecHu iHIIOI
CTOPOHH, JIiF04M CHiJIbHO a60 iHAMBIAyaIbHO. KO NpeCTaBUTH
e B rpadivyHiit popwmi, To orpumaemo citky Tomaca-Kiimena (puc.
3), 110 @€ 3MOTY MpoaHasi3yBaTH KOHPJIIKT Ta 06paTU ONTUMAabHY
cTpaTerilo noBeAiHKU. BoHa CBOEI 4eprorw JAa€e 3MOry KOXHiH
JIIOJIUHI CTBOPUTH BJIACHUH CTUJIb BUPilIEHHS KOHPJIIKTY .

CtpaTeris nmoBeZiiHKM B KOHQJIIKTI peanidyeTbcs 4depes
pi3HOMaHITHI TAKTHKH, TOOTO CYKYINHICTh NPUHOMIB, CIIOCO6IB i
MEeTO/iB BIIJIMBY Ha OIIOHEHTA.

3a cBOIM XapaKTepoM KOHQJIIKTHI TAKTUKH MOXKHA PO3JiJIUTH
Ha »XOPCTOKI, HeUTpasibHi i M'sKi; 32 CBOE ePEeKTUBHICTIO — Ha
palioHaJIbHI Ta ippallioHaJbHI.

! CinraeBcokmii I. O. YripaBsiiHHsSI KOHQJIIKTaMH : [KOHCIEKT JieKIiiit.]. KuiB :
HYXT, 2012. 80 c.
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IACTOOBATA BNacHI IHTepecun
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KOMNPOMIC
YXUNAHHA - -
1

= = = = = | MPUCTOCYBAHHA

MNparHeHHus B
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MparveHHn BpaxoByBaTH iHTEpeCH iHWINX
Puc. 3. Cmpamezii nogedinku y koHgaikmi — cimka Tomaca-Kiamena

3anuTaHHa Ana CaMOKOHTpONI0

lIlo Take cTpaTeris moBeJiHKU B KOHQIIKTI?

Y yomy 3mict ciTku Tomaca-Kinimena?

fAxi crparerii noBeaiHku y KoHP1iKTI Bam Bifomi?

HasBiTh xapakTepHi pucHy cniBpoOGITHULITBA SIK CTpaTerii MoBeJiHKU Y
KOHOJIIKTI.

5. Has3BiTh xapakTepHi puCU YHUKHEHHs sIK cTpaTeril moBeJiHKHU y
KOHOJIIKTI.

e
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5.4. YnpaBniHHA KOHnikTOM.
CyTHicTb Ta cnoco6u (Gpopmn) 3aBepLIeHHA KOHPNIKTY

IIponoHyemo Bauwili ysasi kopomky gideoicmopito
(dus. https;//wwwyoutube.com/watch?v=iy31cmLAsro
a6o ckopucmatimecst QR-kodom:

Ilicas nepezasidy 8ideo, datime 8ionosidi Ha maki
3aNUMQAHHSL:

/o sikux Hacaidkie npu3eie KoH.1ikm?

Xmo 3i cmopiH KoH¢h1ikmy cmae nepemodicyem, a Xmo - nepemo-
JHceHum?

Ha sawy dyMKy, uu Gy1a moxcaugicms aupiuumu KOH@.AiKkm Ha
AKiiice 3i cmaditl tiozo pozsumky? Axkujo mak, mo wjo 415 Yyb020
MOXMCHA 6y/10 3po6umu? AKujo Hi, mo yomy?

AKi eadtcauei sucHOBKU 3 Yb020 8ideo Bu 3po6u/u oco6ucmo 01
cege?

YnpagBJ/iiHHSI KOHQJIIKTOM - i€ 1iiJiecnpsiMOBaHUU BIJIMB Ha
npolecu KOHQJIIKTHUX B3aEMO/IIH, 1110 MA€E MeTOl0 3ab6e3neyeHHs
KOHCTPYKTHMBHOI'0O BUpillleHHS NP06JIeMY, sIKa CTajla IpeJjMeTOM
KOHQJIKTY.

YnpaB/iHHA KOHJIIKTOM Nepesbadyae nepeBejjeHHS WOro B
cdepy palioHaIbHOI AiSIIBHOCTI | B3aEMO/Ii1 JIT0/IeH; TPOAYMAHICTh
BILJIMBY Ha KOHQJIIKTHY MOBE/[IHKY Cy0’€KTIB 3 METOIO JIOCATHEHHS
6a)xaHOTO pe3yJibTaTy; 0OMeXeHHsI MPOTUOOPCTBA paMKaMHU
KOHCTPYKTUBHOI'0 3a/Iy4€HHA B CYCIIJIbHUM IIpoLec.

PeasicTU4HicTh mnpolecy ynpaBJiHHA KOHOJIiKTaMu
00yMOBJIeHa HU3KOI Heob6XiITHUX YMOB. /0 HUX BiITHOCUMO:

e YCBiJIOMJIEHHSI KOHQJIIKTY fIK peaJibHOT0/jiicHOTO QaKTy;

e PpO3yMiHHS MOXJIMBOCTI BIIJIUBY Ha KOHQJIIKT Ta HasiBHICTb

! OpasHcbkuii B. C. KondJuikTosoris : HaB4. nmoci6Huk. Kuis : LleHTp
HaBuaJibHOI JiTepaTypy, 2007. 160 c.
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BiimoBigHUX pecypciB (MaTepiaibHUX, iHpOpMAI[IHUX Ta
iHIKX);

icHyBaHHS PaBOBOi OCHOBH /1Jis yIIPaBJiHHA KOHIiKTaMy;
6akaHHS Ta 3/JaTHICTb Cy0'€KTiB KOHPJIIKTY J10 Y3rOXKEHHS
CBOIX MMO3UIiH, IHTEpeCiB Ta NOTJISAAIB;

HasIBHICTb B cMCTeMi ynpaBJiiHHSI HEOOXiJHUX MeXaHi3MiB
(iHcTUTYTIB, POPM TOLI0) 3JaTHUX BUKOHYBATHU [1EPETOBOPHI,
MeziaTopHi i apbiTparkHi PyHKILI.

fAx 3a3Havasocs, KOHPIIKTH 32 QYHKIIOHATBHOIO CIIPSIMO-
BaHICTIO MOXYTbh MaTH KOHCTPYKTUBHUI a60 AeCTPyKTUBHUH (pyH-
HiBHUM) XapakTep. OcTaHHI 4acTo, HAMPHUKJIA/, ¥ KPUMiHAJIbHIN
cdepi, MoB’s13aHi 3 HACKUJILCTBOM, arPECUBHOI0 NTOBEIiHKOW0. BoHU €
He6Ge3neYHMMH, 60 3aBJAl0Th JIIOJSAM i CycliJbCTBY LIKOAM. besmne-
peyvHo, 1110 IX Kpallle CIPOrHO3yBaTH, IONePeIUTH, Hi>K pO3B’A3yBaTH.

YnpagpsiHHI0 KOHGJIIKTOM NIOBUHHA IlepeyBaTH CTaAis HOTOo G5
AiarHOCTMKM, TOOTO BUSHAYEHHSI OCHOBHHUX CKJIaJIOBUX KOHQJIIKTY,
WOro NpuYHuH. [liarHOCTHKA A0NOMara€ BU3HAYUTU:

NPUYUHU KOHQPJIIKTY (IpUpoAYy KOHPJIKTY);

y4aCHUKIB KOHQIIKTHOI MPOTHUIT;

JUHaMiKy pO3BUTKY KOHQJIIKTY;

no3uuii KOHPJIIKTY4YUX CTOpiH (MeTa, NOTpe6H, O4iKyBaHHS
TOII0);

MeTO/IH, 3aC00U Ta GOPMU BUPilIeHHS KOHDJIKTY™.

YnpaBiiHHA KOHQJIKTaMu - e CKJaJHUM mpolec 1o
OXOILJIIOE TaKi BUAH AiI/IBHOCTI?:

NPOTrHO3yBaHHS KOHPIIKTY 1 O1[iHKY Horo GpyHKI[iOHATBbHOI
CIIPAMOBAHOCTI;

nonepe/pPKeHHs Y4 CTUMYJIIOBAaHHS KOHQJIIKTY;
peryyitoBaHHsI KOHQJIKTY;

3aBeplleHHsI KOHPJIKTY.

Kouduikrosioris / 3a pen. [l. B. KoBanenko Ta iH. XapkiB : Touka, 2012. 221 c.

2 TaM caMo.
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PosriisHeMo feTasibHille KOXKeH i3 BUAIB JiA/bHOCTI B IIpoLeci
epeKTHUBHOrO yIpaBaiHHA KOHQIIKTaMU.

IIporHo3yBaHHA KOHQJIIKTIB — 1le OJMH i3 HAWBaXK/IMBIIIUX
BU/IB Jisl/IBHOCTI Cy6'eKTiB ynpaBJliHHS, IKUW COPSIMOBAaHO Ha
3’siCyBaHHS NPUYMH KOHQJIIKTY B IOTEHLIHHOMY PO3BHUTKY.

OCHOBHMMM JiKepeslaMU IPOTrHO3yBaHHS KOHPJIIKTY € BUBYEHHS
00’'€EKTUBHUX Ta Cy0'EKTUBHUX YMOB Ta GpaKTOpiB B3aeMoil Mixk
JIIOZIBMH, 8 TAKOX IHAMBI/yaJbHO-TICUX0JIOTIYHUX 0COBJTUBOCTEN
ocobucrtocTei. BaxxsiuBe Miciie B MpOrHo3yBaHHI KOHQJIKTIB
HaJ/IeXKUTh NOCTIHHOMY aHaJli3y NPUYKUH KOHQJIIKTIB.

IonepepxeHHA KOHPIIIKTY - e BU/ 1is/IbHOCTI, CIPSIMOBAHU I
Ha HeJONylleHHs BUHUKHEHHS KOHOQJikTy. [lonepeaxeHHs
KOH}JIIKTIB 6a3y€EThCs Ha ix mporHo3yBaHHi. Ha ocHOBI oTpuMaHoi
iHpopMaliii npo NpuYUHU Ha3piBa4YOro HebGaKAaHOTO KOHPJIIKTY
MPOBOJAUTLCH aKTUBHA JiAJIBHICTh 100 HeWTpaJsisanil ycboro
KOMILJIEKCY (paKTOPIB, 1110 BUKJIUKAIOTh KOHPJIIKT.

Haii6inbi edpekTUBHOIO popMOto Notiepe/pKeHHs KOH(JIIKTIB BBa-
JKAETBHCS YCYHEHHS IX NIPUYUH. BUIAIOTE YaCTKOBE i IIOBHE NoIepe-
JKkeHHsT KOHQUIiKTY. YacTKOBe MoJIsirae B yCyHeHHi OfHi€l i3 MpUIuH
KOHQUTIKTY, 260 B 06MerkeHHi il HeraTUBHOTO BIIUBY. [loBHe nomnepe-
JDKEHHS — HeWTpastizauis ycix ¢pakTopiB, 1[0 BUKJIUKAIOTh KOHQJIIKT.

CTUMy/II0OBAaHHA KOHQJIIKTY - Lle KOMIIJIEKC 3aX0/[iB, CIPSIMO-
BaHUU Ha po3Na/Il0BaHHS, 3arocTpeHHs KOHQIiKTy. CTUMYJ/II0BaHHSA
MO3Ke OYTH BUNPAaBAaHUM JIMLIE 11[00 KOHCTPYKTUBHUX KOHPIIIK-
TiB. [lefjasi Gisibliie cTa€ 3po3yMiJnM, 1110 KOHPJIIKTH — I[e HOpMaJlb-
He ABUILe y KU TTI KOXKHOI JIIOAVHY, TPYIIY, OpraHisalil, cycnisibcTBa
3arasioM. baraTto koH}JIIKTIB HecyTb ¥ cO6i MOTEHLiMHY LiHHICTB i
MOKYTb, HaBiTb, JONIOMOTTH (3HAaWUTH HOBI, 61/1b1I JOCKOHAJII LJISAXU
BUpillIeHHs TPo6JieM, HaJIaroAUTH MillHi ¥ IOBroTpUBasTi BiTHOCUHU
MiX JIIOJIbMH, OTPUMATH HOBY ¥ JO0CTOBipHimy iHpopmariito momo

! IBanoB B. M. OpuaryHa KOHQJIIKTOJIOTIsS : HaBY. MOCIGHUK /151 CTY/,. BUIIL,
HaBY. 3akJ1. KuiB : MAVII, 2004. 224 c.
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PeryioBaHHA KOHQUJIIKTY - 1le Jli1/IbHICTh HampaBJjieHa Ha
ocs1abJsieHHs i 06MeeHHs1 KOHQJIIKTY, 3a6e31e4eHHs HOT0 PO3BUTKY
B CTOPOHY BUpilleHHs. PeryiroBaHHA K CKJIaJHUM NIPOLEC ABJIAE
c06010 HU3KY eTaliB, Ki BaXKJIMBO BPaXOBYBaTH ™.

Iepwuii eman — BU3HAHHS peajibHOCTI KOHQJIIKTY CTOPOHAMU,
1110 KOHQJIIKTYOTb.

Apyeuli eman - neritumisanisa KoHQJikTy. Jleritumizauis
KOHQJIIKTY nepesbayae JOCATHEHHS yroAU Mi>k KOHQJIIKTYIOUMMHU
CTOPOHAaMH 1110/10 BU3HAHHS i JIOTPMMaHHS YCTaHOBJIEHUX HOPM |
MpaBUJ KOHQJIIKTHOI B3aEMO/i.

Tpemiii eman - iHcTUTYy1iai3al1list KOHQJIIKTY, TOGTO CTBOPEHHS
BiZIMOBiAHMX OpraHiB, pOGOYUX IPYII /151 PETYIIOBAHHS KOHDIIIKTY.

3aBepmieHHA KOHQUIIKTY - 1le 3aK/JII0YHUNA eTan yInpaBJiHHSA
KOH}JIIKTOM, NOB’s1I3aHUH i3 HOT0 3aKiHYEHHSIM.

OTxe, dopmamu (criocoby) 3aBepiieHHs] KOHPJIIKTY MOXYThb
2

oy TH*:

1. Po3B’sa3aHHA KOHQJIiIKTY (oaHa 3 PpopM 3aBeplIeHHS
KOHQJIKTY, BUPAXXAETbCSI B NO3UTUBHOMY, KOHCTPYKTUBHOMY
BUpilleHH]I nmpo6JieMU CTOpOHAaMU KOHOJIIKTY). PisHOBUAOM
uiel opMu € Bperyal0oBaHHA KOHQIIIKTY (ycniliHe BUpilleHHSA
KOH(JIIKTY, yCyHEHHS IPOTUPIY 3a y4aCTI0 TPEThOI CTOPOHH)>.

2. 3racaHHA KOHQJIIKTY - Ile TUM4YacoBe MPUIMHUHEHHA
npoTHUAil MiK cToOpoHamMu npu 36epekeHHi OCHOBHUX 03HaK
KOHQJIIKTY: HAABHOCTI MPOTUPIYYS | HAPYKEHUX BiTHOCHH.

! Konduikrosoris / 3a pea. [I. B. KoBasienko Ta iH. XapkiB : Touka, 2012. 221 c.

* TaM camo.

* BapTo HaroJIOCHTH, 1[0 NepeBakHa GiIbINICTh HAyKOBI[iB Ta MPAKTHUKIB
po3rIAaloTh 110 GOPMY 3aBepIIeHHS KOHQJIKTY y HEPO3PUBHOMY 3B’I3KY
i3 po3B’sA3aHHAM KOHQUIIKTY. OCKiJIbKY 32 CYTHICTIO | 6a’KaHUM pe3yJIbTaTOM
i GopMu € GaKTUYHO TOTOXKHUMH, 32 BUHATKOM €IMHOTO — 0Ci6, 1110 6epyTh
y HbOMY y4acTb. [IpoTe icHye Takox MO3UILLis, 110 Bpery/aroBaHHsA KOHQIIKTY €
camocTiiiHo10 $opMoI0 HOro 3aBepIleHHs.
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[IpyyuHYU 3racaHHsA KOHQJIKTY MOXYTb OYTH: BUCHAXK€HHS
pecypciB 060X CTOpPiH; BTpaTa MOTUBY /10 60POTHOU; IepeopieHTAIlis
MOTHBY TOLO.

3. YcyHeHHsI KOHQJIIKTY - 1ie BIUIUB Ha KOHQJIIKT, y pe3yJibTaTi
AKOTO0 JIIKBIZAYIOTbCA HMOTO OCHOBHI CTPYKTYpHI KOMIIOHEHTH.
Cnocobu ycyHeHHsI KOHQJIIKTY: BUJyYeHHS 3 KOHQJIIKTY 0JJHOTO 3
OINIOHEHTIB; yCYHEeHHs 06’eKTa KOHQJIIKTY TOLIO.

4. TlepepocTaHHA KOHQUIIKTY B iHIIUNA KOHPUIIKT (Bif6y-
BA€ETHCS, KOJIU Y Bi/JHOCMHAX CTOPiH BUHUKAE HOBE, Oi/Ib1I 3HAYY1IlEe
MPOTHUPIYYSA).

HalinpoaykTuBHImOW $opMOI0 3aBepilieHHS KOHOQJIIKTY €
pO3B’si3aHHS KOHQIIKTY.

[Ipo6sieMy po3B’si3aHHS KOHQJIIKTIB cydyacHa KOHQJIIKTOI0Tis
pO3IJIsA/IA€ 3 ypaXyBaHHAM JIBOX IPOTHJIEXKHUX MiAX0AIB (cTpaTerin):
a) koH(}pOHTAILIMHOr0 NPOTH6OPCTBA; 6) CIiBpOGITHUITBRA.

[lepminii, CyTHICTIO AKOTO € AOCATHEHHS OJHOCTOPOHHIX
nepeBar, 3BU4alHO NMOB’A3YETbCA 3 MOXKJ/IMWBOCTAMU BIJIMBY Ha
cynepHUKa. 3yCUJIsA y9YaCHUKIB KOHGJIIKTHOI B3aEMO/Iil TepeBaKHO
COPSIMOBYIOTHCS IPOTH OJIMH OJHOT0, a HE HA BUPillleHHs TPo6JieMHU.
3po3yMiJio, 1[0 pe3ybTaTOM NPOTUHOPCTBA MOXKE OYTH JiHIlle
nporpail ofHiei a6o 060X cTOpiH. Y TakoMy pasi NoCTKOHQIIKTHI
BiIHOCMHH CTOPiH He 6y Th TPUBKUMH, MiJIBUILYETHCS PU3UK TOTO,
1110 KOHQJIIKT HabyBaTHMe He3BOPOTHOT0 XapakTepy. HeaBaxatouu
Ha CYTTEBI HEIOJIKH CUJIOBUX METO/1iB BUPillleHHSI KOHQJIIKTIB, BOHU
miJ i€t cTepeoTUNiB KOHPPOHTALIHO-KOH(IIKTHOI TOBEIiHKH
MONYJSIPHI 1 CbOTO/HI.

CyTHICTBb [pyroro miAxoAy HoJAra€e y MaKCHUMajJbHOMY
36JIM>KeHHI MO3UIIiH i JOCATHEHHI YTO/ U 1[0/10 B3AEMONPUNHATHUX
Croco6iB 3a/10BOJIEHHS] TPOTUJIEXKHUX iHTEePeCiB IIJISAXOM MPAMOi
B3a€EMO/Iil CTOpiH ab0 3a y4acTi TpeThoi He3aJ1eKHOI CTOPOHHU.

Lleii HanpsM y po3B’si3aHHi KOHQJIIKTIB XapaKTepU3yeThCsA
TaKUMH O3HAKaMU:
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e NOBHUM 3aBeplIeHHAM KOHQJIKTY, KOJIU Npob6JjeMHu
OCTAaTOYHO BUPILIYIOTHCA U YCYBAKOThCSA BCi NEePELIKOH A1
IOTOJPKEHHA CTOPiH;

e 3arajibHOIO NPUHHSTHICTIO B L[iJIOMY, TOOTO /1J1s1 BCiX CTOPIiH,
sIKi 6paJid y4yacTb y KOHQJIIKTI;

e 33/10BOJIEHHSIM YsIBJIEHHS CTOPiH PO YecHe U cipaBe/iiuBe
BUpilLlleHHS NP06eMy;

e BiZJMOBOIO BiJj KOMIIPOMICY K IOJIOBUHYACTOTO pillleHHH,
IOB’SI3aHOTO 3 BUMYLIEHHMHU B3aEMHUMM MOCTYIKaMH Ta
«IIPUHECEHHSM Yy )KePTBY» CBOIX }KUTTEBO BAXKJIUBUX LiiJIel;

e BCTAHOBJIEHHSM MiXX CTOPOHAaMHU HOBUX NO3UTHBHUX
B3aEMOBIJTHOCHH Ta iHIIIe.

Ha npakTtuli TpaguiiiHO BUKOPHUCTOBYIOThHCS TaKi HEIOPUAWUYHI
cnoco6u po3B’si3aHHS KOHOQJIKTY, AK neperoBopu (mpsami
neperoBOpHU), MoCeEPeAHUNITBO (Meialis) Ta iHui.

[li cnoco6u po3B’sA3aHHsA KOHQJIKTIB 3aCTOCOBYIOThHCA AJid
BUDIlIEHHS IMPOKOIo KoJ1a KOHQPJIKTIB; y TOMY YMCJIi BOHU MOXKYTh
6yTH BUKOPUCTaHI sk HepopMaJibHI IpoLeAypU IpHU PO3B’sI3aHHI
CIIOpiB IPaBOBOTO XapaKTepy.

[llogo MexaHi3My BUpIillleHHA KPUMiHaJbHO-NIPAaBOBOTO
KOHQJIIKTY, TO BiH TpaZuLiiHO nepe6yBaE il KOHTPOJIEM JEP>KaBH,
OCKIJIbKH CIIPUYMHSE LIKOly OXOPOHIOBAaHUM Jiep>KaBolo iIHTepecaM
Ta Hece 3HA4YHY cyclisibHy He6e3neky. [Ipu nbomy Jep:kaBa B
0co6i opraHiB JOCyZJ0BOr0 po3cJiflyBaHHSA Ta CyAy 6epe Ha cebe
3000B’s13aHHA L0/10 3/jiCHEHHA KPHUMiHAJIbHOTO NPOBAa/XKEHHA 3
METOI0 BUPIllIeHHS KPUMiHA/IbHO-PAaBOBOr0 KOHGJIIKTY BiZJMOBIIHO
Jl0 YUHHOTO 3aKOHOJAaBCTBAa. 3aKpinJyieHHsd 3aco6iB BUpileHH:A
KpUMiHaJbHO-NPAaBOBOT0 KOHQJIKTY BiAOYBAa€ETbCA Y HOpMaX
KPHUMIHa/JIBHOTO IIpaBa Ta KPMMIiHAJIbHO-NIPOLieCyaJbHUX HOPMaX.

[Ipy 1bOMy BapTO BiZjI3HAYMTH, 110 CHOCOOU AOCATHEHHH
NOCTaBJIeHOI MeTH MexaHi3My po3B’d3aHHSI KPUMIiHaJbHO-
NpaBOBOro KOHQJIKTY, BifNOBiJHO A0 cy4acHOi mapaJurMmu
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Bpery/J0BaHHA KPUMiHAJbHO-IPAaBOBUX BIJHOCUH, NOJINATHCA
Ha KapaJibHi Ta BiJHOBHi'.

TpaauuiiHuM KapaJbHUM CHOCi6 BUpIilIeHHSI KPUMiHAIbHO-
MpaBOBOro KOHQJIIKTY 3HaXoAUTh CBO€E BigouTTa y KK Ykpainu i
peasizyeTbcs y nopszky, nepegbadeHomy KIIK Ykpainu.

[lepeonjiHka TpaAULiHHUX KapaJbHUX CIOCO6iB BUPIillleHHS KPU-
MiHa/JIbHO-IIPABOBOT'O KOHPJIIKTY Bifbysiacs Ha noyaTky XX CTOJITTSA
Ta NpU3BeJsa [0 pO3LIMPEHHA JUCIO3UTUBHUX 3aca/i BUpillleHHA
KpUMiHaJIbHO-TPAaBOBOI'0 KOHGJIIKTY Y 3axi/iHii KpUMiHa/IbHO-TIpa-
BOBil Ta KpUMiHaJIbHO-TIPOLleCyaIbHIN JOKTPUHI®. 3acTOCyBaHHS
aJIbTepHAaTUBHUX CNOCOGIB BUPilleHHS KPUMiHAJIbHO-IIPAaBOBOTO
KOHQUIIKTY Ha 6a3i JOMOBJIeHOCTEN Ta NIPUMUPEHHS PU3BEJIO /10
¢dopMyBaHHS BiITHOBHOTO MiZIX0/ly Y KPUMiHAJIbHOMY MTPOBa/PKEHHI .

3anuTaHHa ana CAMOKOHTPOJIO

llTo BapTO po3yMiTH mij yripaBaiHHAM KOH)JIIKTOM?

flka, Ha Bau norss, MeTa ynpaBjiHHSA KOHQJIIKTOM?

Axi Buau AisibHOCTI 0XOMJII0€ B cO6i yripaBiHHA KOHPIIKTOM?
fAxi Bam BifjoMi cioco6u 3aBepiieHHSI KOHGJIKTY?

IlTo Take po3B’si3aHHS KOHPJIKTY ?

Yu € TOTOXKHUMU NOHSITTS 3aBePIIEHHS | po3B’si3aHHsA KOHPIIKTY?
fxa ¢opma 3aBepiieHHS] KOHPJIIKTY € HAUIPOAYKTUBHILIOW0?

Nk wWwN e
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BiJJa/IbHOCTI y 3B’SI3Ky 31 3MiHOM0
00CTaHOBKU 227, 229, 244, 245,
271

3BiJIbHEHHSA BiJ, KpUMiHaJIbHOI
BignmoBiganbHOCTI y 3B'sI3Ky i3
3aKiHYEeHHAM CTPOKIB JaBHOCTI
227,231, 246,251,271

I
[HcTUTYOHANMBHI MPUHIMIH (Mefia-
uii) 93
InuupenTt 291, 292

K

KsionoraHHsl npo 3BiJIbHEHHS Bif,
KpUMiHaJIbHOI BiJNOBijanbHO-
cTi 257, 259, 263, 264, 266, 268,
296

Kosia npaBocynna 37, 41, 42, 47

KonodimeHnuiiHicTp npoueaypu me-
Alanii 93, 99, 102

KpuminanbHe npaBonopyuieHHs 19,
57, 84, 91, 96, 160, 161, 171, 173,
175, 196, 212, 221-223, 226, 231,
233,234, 237, 239-241, 243, 247~
249, 255, 257, 261, 266, 279, 282,
286

KpumiHanbHO-1IpaBoBUM KOHQIIIKT
279
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KpuMiHasibHe npoBa/KeHHs Ha Nij-
craBiyron 57, 97, 183, 184

M
Mepia6enbHicTb 70, 115
Mogaeni meaianii 89
Mogeni neperoBopiB 50, 52, 54, 58

H
He#iTpanbHicTb MefiaTopa 98

o
060B’a3K0Ba Megialiis 69, 70
OpranizaniiHi npuHnunu (Mezia-
nii) 96

I
[lizcTaBu 3BiJIbHEHHS BiJ, KpHUMi-
HaJbHOI BiAmoBigasbHOCTI 229,
231, 233,235,238, 249
[leperoBopu no3uuiitHi 52
[leperoBopu 3a iHTepecamu 52-54,
57,120
[To3acynoBa mepiauisa 68
[IpaBoBuit koHIIKT 278, 279, 290
[IpumupeHnHs cropiu 11, 20, 25, 27,
28,47, 60,84, 153,154,171, 178
[IpuHyunu Mepianii 33, 93, 102

[Ipucynosa megiauis 68, 105

[Iporpama BiJHOBJIEHHH JJI1 HENIOB-
HOJIITHIX, fIKI € NiJ03pHBaHU-
MM Y BYHNHEHHI KpUMiHaJbHOTO
npaBomnopyueHHs 58, 109, 126,
138,139

P
Peectp mepniaTopiB 108
Po3B’sizanHs koHuikTy 113, 294,
304-307

C
CamMoOBH3HA4YeHHH Ta PiBHICTb NpaB
CcTOpiH Mepjiauii 33, 97
CimeiiHi koHepeHLii 37-39, 43
Citka Kenneta-Tomaca 300
Crapaii koudaikTy 289
CtpaTeris noBeAiHKd B KOHQJIIKTI
296,299
CtpykTypa KoHJKTY 285

y
Yroga npo BH3HaHHA BHHYBATOCTI
157,170,172,174, 175,187,192
Yropa npo npumupenHs 29, 45, 131,
157, 159-162, 164, 165, 179, 184,
187,191,212,273

© 324 e



BIAOMOCTI NMPO ABTOPIB

IoBok Ipuna BacuiiBHa

(Po3din 2, nidpo30din 2.6; Po3dia 3, niopo3din 3.4)
[Ipodecop KadespHu KpUMiHANIBHO-NIPABOBUX JIUC-
LUILTiH IopuaudHoro pakyabreTy JIbBiBCbKOIO fiep-
>KaBHOI'0 YHIBepPCUTETYy BHYTPILIHIX ClIpaB, JOKTOP
I0pUJIMYHUX HayK, Tpodecop.

Cepa Haykosux iHmepecig: 3aXUCT MpaB JIOAUHU
y KpUMiHaJbHOMY NPOBaJKeHHi, aZlBOKaTCbKa
LiSIIBHICTh y KpPUMiHA/JIbHOMY NpPOBAaJ KeHHI,
KpuUMiHanbHO-TIpoUecyanbHi ¢yHKIii, 3axoau
3abe3neyeHHs KpUMiHAJbHOTO IPOBa/XKEHHS.

JlankiH AHapii BacuiboBu4

(Po3din 3, nidpo30din 3.3; Po3din 4, niopo3din 4.1)
JloneHT kapeapy KpuMiHaibHOI ocTULil HartioHaibHO-
ro IOpUAUYHOrO YHiBepcuTeTy iMeHi flpocsiaBa Myzapo-
ro, JOKTOP I0PUJUYHHUX HAYK, OLEeHT.

Céhepa Haykosux iHmepecig: opraHizanis Ta
JiIIBHICTD NPOKYpPATYpPH, KpUMiHAJbHUN NpPOLEC,
CyZ,0Be NpaBo, BilicbKOBa IOCTULis, 3aM06iraHHs i
NpOTHU/is KOpYNLii, eTUKa NpaBHHUKa.

Masyp Mapta PomaHiBHa

(Po3din 2, niopo3dinu 2.2, 2.3, 2.5 (y chisaemopcmsi 3
Llysinoro T.), Po3din 5)

JoueHT kadeApH KpHUMiHaJbHOrO INpolecy Ta
KpUMiHaJicTUKU JIbBIBCbKOrO HalLiOHaJbHOTO
yHiBepcuTeTy iMeHi IBaHa ®paHka, KaHAUAAT
IOpUJIMYHUX HayK, [IOLeHT.

Ciepa Haykosux iHmepecis: KpUMiHAJIbHUH Ipo1iec
(3axucT nmpaB 0cO6U B KpUMiHAJIbLHOMY POBA/PKEHH]),
IOpUJMYHA [ICUXO0JIOTiAA, aJibTepHATUBHI cnocobu
BUpileHHsI KOHJIKTIB (MeperoBopu, MeAialis).
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Hop Bacuib TumoddiiioBuya

(Po3din 1, nidposdiau 1.1, 1.2; Po3dia 3, nidpo3diau
3.1,32)

3aBigyBau kadeapu KpUMiHAJIbHOrO MPOLECY Ta
KpUMIiHaJiCTUKU JIbBIBCHKOI'0 HALliOHAJILHOTO YHi-
BepcuTeTy iMeHi IBaHa ®paHKa, JOKTOP IOPUAUIHUX
HayK, npodecop. Akagemik HarioHanbHoI akageMii
NpaBOBUX HayK YKpaiHH.

Cipepa Haykosux iHmepecis: IpobJieMH 3aXUCTY NIPaB
Ta 3aKOHHUX IHTEepeCiB NOTePIiJIUX BiJ KpUMiHAJb-
HUX NPaBONOPYLIEHb, P06JeMHU KPUMiHaIbHOTO
CY/LOYMHCTBA, BiJHOBHE NPAaBOCYA .

Top6ac Osiekcanap OJieKcaHAPOBUY

(Po3din 4, niopo3dinu 4.2, 4.3)

JoueHT KadeZpu KpUMiHAJbHOTrO MpoOIliecy,
JleTeKTUBHOI Ta OIlepaTUBHO-PO3LIYKOBOI AisJIbHOCTI
HanionasnbHoro yHiBepcuteTy «OZiecbKa OpuiM4Ha
aKaJieMisi», KaHJWUaT IOPUAUYHUX HAYK, JOLEHT.
Cepepa Haykosux iHmepecis: [oCy0Be PO3CJIilyBaHHS,
pO3CyZ y KpUMiHaJIbHOMY IIPOLLECi.

TymansaHi AHym1 Po6epTiBHa

(Po3din 2, niopo30din 2.4)

JoueHT kadeApu KpHUMiHaA/JIbHOTO TNpolLecy
HanioHa/JbHOr0O IOPUAMYHOIO YHIBEPCUTETY iMeHI
fApocnaBa Myzporo, kKaHguAaT PULAUIHUX HAYK,
JIOLIEeHT.

Cgepa Haykosux iHmepecis: KpUMiHaJbHUH MpoOILiEC,
CYZL0BUI KOHTPOJIb y KPUMiHAJIbHOMY NIPOBa/IXKEHHI,
3axo/i1 3abe3MevyeHHs KpMMiHa/IbHOTO TPOBa/PKEHHS],
aJIbTepHaTUBHE BUPillleHHS KPUMiHa/IbHO-IPAaBOBUX
KOHOJIIKTIB.
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Bigomocti npo asTopis

IlysiHa TeTana AHapiiBHa

(Po3din 2, nidpo3diau 2.1, 2.5 (y cnisasmopcmei 3
Masyp M.)

JoueHT kadepy LUBIIBHOI IOCTULLiI Ta aABOKATYpU
HanioHa/bHOTO OPUAUYHOrO YHIBEPCUTETY iMeHI
fApocnaBa Mygporo, KaHAUAAT OPUJUUYHUX HaYK,
JIOLIEeHT.

Cgepa Haykosux iHmepecig: MiXXHapOJHI CTaHAAPTU
npaBa Ha CHpaBeAJIUBUHA CYJOBUU pO3rasf
y LUBIJIbBHUX ClpaBax, peaJjizalisg OpUHLUNY
BEpPXOBEHCTBA NpaBa y LIMBIJIbHOMY CyJJOYMHCTBI,
aJbTepHATUBHI cnoco6u BUpilleHHs] NMPaBOBUX
CIIOpiB, MeJianis.
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EJIQKTpOHHe HaB4YaJibHe BU/JaHHA

YoockoHasnenHns mazicmepcokoi npozpamu 3 KpuMiHaAbHOI ocmuyii

MMOBIOK IpuiHa BacuniBHa,
JIANKIH Angpin BacunboBuvy,
MA3YP Mapta PomaHiBHa,

HOP Bacunb TumodginoBuu,
TOPBAC OnekcaHap OnekcaHgpoBuy,
TYMAHAHL, AHyw Po6eprTiBHa,
LYBIHA TetaHa AHppiiBHa

NMEPErOBOPU | MEAIALIA
Y KPUMIHAJIbHOMY
NMPOBAAXEHHI

HaB4Yya/lbHUU MOCIOHUK

3a pepakuieto
[OKTOPa IPUANYHKX HayK, Mpodecopa Bacuna HOPA,
KaHauaaTa pUANYHUX HaykK, goueHTa Maptin MA3YP

Penakrtop Yasina Kpyk
KomMn'totepHe BepcTtaHHs CeimaaHnu CeHuk

®opmat 60x84/, .. YM. 1pyk. apk. 19,1. Tupax 300 np. 3am.
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