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SECURITY THEATER VS. FUNDAMENTAL FREEDOMS IN ECHR
JURISPRUDENCE - A CRITICAL EXAMINATION FOR UKRAINIAN
CRIMINAL JUSTICE REFORM

In modern democratic societies, few tensions are as persistent and challenging as the
balance between security interests and individual freedoms. This delicate equilibrium is
constantly tested in the jurisprudence of the European Court of Human Rights (ECHR),
where judges must navigate between the legitimate need for public safety and the protection
of fundamental liberties. This analysis examines two particularly illustrative cases -Bogay
v. Ukraine and Austin v. UK -that highlight the Court’s sometimes contradictory approach
to police interventions during public assemblies. By examining the Courts reasoning
in these cases, we can better understand how the theoretical commitment to freedom
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of assembly sometimes collides with deference to state authorities’ claims of necessity,
creating troubling precedents for civil liberties across Europe. Our study emphasizes the
importance of a victim-centered approach to the development of criminal law doctrine in
the context of the primacy of the axiology of universal human values and human rights
in the construction of new criminal law provisions [1]. In the context of Ukraine, for
example, it is also important to consider the specifics of mob violence prevention and its
connection with general security and human rights issues.

Looking at the Bogay v. Ukraine case (Application no. 36531/14), we witness the
eternal conflict between security and freedom - where police, controlling groups
allegedly armed with knives and metal bars, perform the fine art of “preventing”
violence by ensuring it happens under controlled conditions! In this delightful example
of law enforcement creativity, Ukrainian authorities apparently decided that the best
way to handle people at a peaceful assembly was to... check notes... detain them for
their own protection! Yes, the same peaceful assembly that was allegedly shouting
provocative slogans against the police. One might wonder if chanting “Nazis, police,
the same coalition” (Harucru, momninis, ogHa Koaninia) counts as justification for
detention these days.The court’s reasoning has a peculiar quality — authorities claimed
they needed to prevent a clash between two groups. Yet, somehow there’s a mysterious
lack of information about this second “aggressive” group, supposedly associated with
far-right organizations based on the insignia they were wearing [2] And that’s all the
evidence provided! It’s like claiming you had to break up a fight between your friend
and an invisible person. “Trust us, the other group was VERY angry. No, you can’t see
them. No, we don’t have records. But they were definitely there!”

The Austin Comparison. As for the comparison with Austin v. UK (Applications nos.
39692/09, 40713/09 and 41008/09) — what a delightful contrast! In Austin, the Court
decided that keeping 2,000 people corralled for seven hours didn’t violate their right to
liberty under Article 5. The Court’s logic was essentially: “It’s not detention if we call
it ‘crowd control’ and if it’s necessary to prevent serious injury!” How convenient. The
Court in Austin emphasized that crowd control measures shouldn’t be used to “stifle
or discourage protest, given the fundamental importance of freedom of expression and
assembly” [3]. Yet they also created this fascinating loophole where if authorities can
claim it’s “necessary;” then seven hours in a police cordon isn't technically detention. It’s
just an extended, involuntary group hug!

The Legal Contradictions Is it contradictory? Let’s just say it's the kind of legal
reasoning that keeps both public order and the art of judicial interpretation alive and
well: The authorities argue that force was necessary to prevent a clash. But wait-wasn't
there a second aggressive group that was, conveniently, never properly identified? Did
the police preemptively intervene against an unseen menace, or did they just enjoy the
rhetorical flourish of “public safety” while ensuring selected people from these groups
received the full experience of law enforcement hospitality like handcufs, etc?

In Austin and Others v. UK, kettling (a fancy way of saying “you’re all stuck
here, deal with it”) for seven hours was found not to violate Article 5 because it was
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“necessary” to prevent serious injury. The kicker: no one argued violations of freedom
of expression and assembly (Articles 10 and 11), so the court conveniently sidestepped
that minefield.

In the Bogay case, police action isn’t questioned on the grounds of whether it was
abusive, but whether it lacked sufficient information about the supposed second group.
The absence of clear intelligence didn't stop them from cracking down on the first
group. A masterpiece of logic: “We had to intervene because there was going to be
violence-but don't ask us against whom!”

The Court European Court Of Human Rights (ECHR) attempted to thread a very
fine needle - saying measures like kettling are acceptable when “necessary” but shouldn’t
be used to suppress protests. The problem is that “necessity” is quite subjective, and
authorities tend to find many things “necessary” when faced with protests theyd rather
not deal with and throwing metal bars “armatura” to the ground.

The irony is palpable: while claiming to protect the fundamental rights of expression
and assembly, the ruling potentially gives authorities a blueprint for restricting those
very rights — just be sure to call it “necessary crowd control” rather than “detention”
or “suppression.” Its rather like telling someone “I'm not taking your cake, I'm just
preventing it from being eaten by others... by eating it myself”

Significance for Ukrainian Criminal Law Reform. The Bogay case emerges at a
critical juncture in Ukraine’s ongoing criminal law reform, which aims to align national
legislation with European standards while navigating the complex realities of a society
in transition. Through the lens of narrative criminology, we can understand how the
official narratives constructed around protesters — characterizing them as potential
instigators of violence rather than citizens exercising democratic rights - serve to
legitimize expanded police powers and restriction of civil liberties. These narratives
shape not only law enforcement practices but also public perception of protest as
inherently dangerous, thus weakening social support for freedom of assembly. The
Courts acceptance of vaguely substantiated security concerns without demanding
robust evidence effectively endorses these problematic narratives, further entrenching
them in Ukraine’s developing legal culture.

In the context of transitional justice, the Bogay ruling represents a missed
opportunity to address lingering authoritarian tendencies in post-Soviet policing
practices. Ukraine’s journey toward democratic consolidation requires not only formal
legal reforms but also substantive transformation of institutional cultures, particularly
within law enforcement agencies that historically prioritized state security over citizen
rights. By failing to scrutinize police actions more rigorously, the ECHR inadvertently
reinforces patterns of impunity that transitional justice mechanisms aim to disrupt.
This undermines Ukraine’s efforts to establish accountability for rights violations and
build trust between citizens and state institutions - essential components of successful
democratic transition and post-conflict reconciliation.

Moreover, the case illustrates the fundamental tension in transitional democracies
between maintaining public order and fostering a vibrant civil society capable of holding
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authorities accountable. Ukrainian lawmakers now face the challenge of craftinglegislation
that provides clear, narrow guidelines for police intervention in public assemblies while
robustly protecting freedom of expression. Without such precision, the vague “necessity”
standard endorsed by the ECHR risks becoming a vehicle for discretionary enforcement
that disproportionately targets political opposition, minority groups, or anti-corruption
activists. This is particularly concerning in Ukraine’s fragile democratic environment,
where civil society serves as a crucial check on abuse of power and driver of reform. The
Bogay precedent thus casts a long shadow over Ukraine’s ability to develop protest laws
that genuinely protect democratic participation rather than merely appearing to do so.

Conclusion. The cases of Bogay v. Ukraine and Austin v. UK reveal a troubling
trend in ECHR jurisprudence where the Court has granted significant latitude to
state authorities invoking security concerns. The vague standard of “necessity” creates
a dangerous precedent that potentially undermines the very freedoms the Court is
mandated to protect. When police actions are justified based on poorly documented
threats and speculative assessments of risk, the fundamental rights to freedom of
assembly and expression are placed on precarious ground.

These rulings demonstrate how easily civil liberties can be compromised when
courts defer to security narratives without demanding rigorous evidence. If the ECHR
is to maintain its role as a guardian of human rights in Europe, it must develop more
robust frameworks for evaluating state claims of necessity that place the burden of
proof squarely on authorities. Without such safeguards, the balance between security
and freedom will continue to tilt toward state power at the expense of democratic
participation and individual liberty. The challenge remains to develop jurisprudence
that truly protects the essence of these rights while accommodating legitimate security
concerns-a balance that these cases suggest has yet to be achieved.
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