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STATE AID TO UKRAINIAN BUSINESS UNDER THE
CONDITIONS OF MARTIAL LAW

The general rules of granting of state aid in the European Union are
defined in the Consolidated version of the Treaty on the Functioning of the
European Union. In Article 107 of the Treaty is stated thatany aid granted
by a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects
trade between Member States, be incompatible with the internal market.
However, there are exemptions from the general rule of incompatibility of
state aid. In particular, according to part 3 of Article 197 of the Treaty the
following may be considered to be compatible with the internal market:
(a) aid to promote the economic development of areas where the standard
of living is abnormally low or where there is serious underemployment,
and of the regions referred to in Article 349, in view of their structural,
economic and social situation; (b) aid to promote the execution of an
important project of common European interest or to remedy a serious
disturbance in the economy of a Member State; (c) aid to facilitate the
development of certain economic activities or of certain economic
areas, where such aid does not adversely affect trading conditions to an
extent contrary to the common interest; (d) aid to promote culture and
heritage conservation where such aid does not affect trading conditions
and competition in the Union to an extent that is contrary to the common
interest; (e) such other categories of aid as may be specified by decision of
the Council on a proposal from the Commission [1].

Therefore, due to these provisions of the Treaty state aid can cause
the violation of the rules of free economic competition. However there
are cases, when such aid is permissible and can be allowed because of its
positive effects.

In Ukrainian legislation the same approach to the rules of state aid
granting is prescribed. Namely, in the Article 2 of the Law of Ukraine «On
state aid to business entities» [2] is stated that state aid is not permissible,
if another is not defined in the Law.
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Due to Article 6 the state aid is allowed if it is granted for the following
purposes: 1) support of socio-economic development of regions where
the standard of living is low or the level of unemployment is high;
2) implementation of national development programs or solving of social
and economic problems of a national interest; 3) support of certain types
of economic activity or certain economic spheres, or business entities
in certain economic zones, if it does not contradict the international
treaties of Ukraine; 4) support of culture, creative industries, tourism
and preservation of cultural heritage, if the impact of such state aid on
competition is insignificant.

The Cabinet of Ministers of Ukraine determines the criteria for
assessing the admissibility of certain categories of state aid, in particular,
the following categories: 1) state aid to the regions’ development; 2) state
support of medium and small enterprises; 3) state aid for the professional
training of employees; 4) state aid for employment of certain categories
of employees and creation of new working places; 5) state aid to the
restoration of solvency and restructuring of business entities; 6) state aid
for the environment protection; 7) state aid for conducting of scientific
research, technical development and innovative activities; 8) state aid for
the protection of certain economic spheres; 9) state aid for the overcoming
of consequences of COVID-19 pandemic.

Therefore, the Law of Ukraine «On state aid to business entities»
outlines the strict rules of defining when the state aid is permissible and
compatible with economic competition.

However in the conditions of full-scale military aggression of Russian
Federation against Ukraine the President of Ukraine adopted the Decree
«On the imposition of martial law in Ukraine» of February 24, 2022 [3].
As aresult lots of spheres of state regulation had undergone changes. These
changes affected the rules of state aid as well. On April 33, 2022 the Law of
Ukraine «On Amendments to Clause 5% of Chapter 9 «Final and Transitional
Provisions» of the Law of Ukraine «On State Aid to Business Entities»
about application of its provisions during martial law» [4] came into force.
The Law simplifies the mechanism of state aid granting under the conditions
of martial and within one year after its termination or cancellation, namely:

— during the martial law, the provisions of Articles 6, 7, 9, 10, 11, 12,

13, 14, 15, 16 of the Law «On state aid to business entities» and
other legal provisions arising from the specified Articles shall not
be applied;
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— state aid that is granted during the martial law is permissible;

— providers of state aid are exempted from the obligation to notify
about new state aid and about proposals to amend the conditions of
current state aid, if such state aid is given during the martial law and
within one year after its termination and cancellation.

All state aid that will be provided during martial law will be permissible
state aid even without notification of the Antimonopoly Committee of
Ukraine.

During martial law providers of state aid do not submit information
about current state aid, namely:

— about state aid, that was granted in 2021;

— about minor state aid, that was granted in 2021.

Besides, during the martial law and within one year after its cancellation
or termination providers of state aid are exempted from the obligation to
notify about new state aid, as well as about changes in the current state
aid [5].

Such changes are aimed at ensuring the stable and effective functioning
of Ukrainian business entities under extremely challenging conditions of
war. It should be emphasized that such legislative provisions completely
agree with general rules of state aid granting in EU. This means that no
compensatory measures will be applied to Ukrainian business entities that
received state aid during martial law, if such entities are the participants
of export-import operations and export their products or services to EU-
countries.

Another important issue to emphasize is the adoption of the decision
by European Union to provide to Ukraine macro-financial assistance.
The peculiarities of provision of such assistance are outlined in the
Decision (EU) 2022/1628 of the European Parliament and of the Council
of 20 September 2022 providing exceptional macro-financial assistance
to Ukraine, reinforcing the common provisioning fund by guarantees by
Member States and by specific provisioning for some financial liabilities
related to Ukraine guaranteed under Decision No 466/2014/EU, and
amending Decision (EU) 2022/1201.

Thus, in items 3 and 5 of this Decision is stated: «Russia’s unprovoked
and unjustified war of aggression against Ukraine since 24 February 2022
has caused Ukraine a loss of market access and a drastic drop in public
revenues, while public expenditure to address the humanitarian situation
and to maintain the continuity of State services has increased markedly. In
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that very uncertain and volatile situation, the best estimates of Ukraine’s
funding needs by the International Monetary Fund (IMF) point to an
extraordinary financing gap of around USD 39 billion in 2022, of which
around half could be met if the international support pledged thus far were
fully disbursed. The swift provision by the Union of the macro-financial
assistance to Ukraine under this Decision is, under the current extraordinary
circumstances, considered to be an appropriate short-term response to the
sizeable risks to Ukraine’s macro-financial stability. The further amount
of up to EUR 5 billion of Union’s exceptional macro-financial assistance
under this Decision is to support Ukraine’s macro-financial stabilisation,
strengthen the immediate resilience of the country and sustain its capacity
towards recovery, thereby contributing to the public debt sustainability of
Ukraine and its ability to ultimately be in a position to repay its financial
obligations.

The Union’s exceptional macro-financial assistance should support
the Union’s external policy towards Ukraine. The Commission and the
European External Action Service should work closely together throughout
the macro-financial assistance operation in order to coordinate, and ensure
the consistency of, Union external policy» [6].

To sum up, it should be highlighted that under extremely harsh
conditions of war in Ukraine state support is the necessary prerequisite for
the economic functioning, that’s why new rules of state aid granting and
macro-economic assistance from the EU side will indisputably serve the
aim of supporting the economy of Ukraine.
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Keacniuvka Onvza Onexciisna,
K.F0.H., 0OyeHm, 0oyeHm Kagheopu 20Cnodapcbkoeo npasa i npoyecy
Hayionanvnoeo ynisepcumemy « Odecvka 10puouyHa axaoemisy

J1O IUTAHHS TAPAHTINM IIPAB HA OB’EKTH
HEPYXOMOI'O MAHMHA, SIKI BYAYTbH CIOPYIKEHI
B MAUBYTHbBOMY

PedopmyBaHHST MICTOOYMIBHOTO 3aKOHOJABCTBA Ta BIPOBAKCHHS
e-0i3Hecy y Mo0abHUX TEJIIEKOMYHIKaLIHHUX Mepexkax B YKpaiHi 103BO-
U0 M(GPOBI3YBaTH BIAHOCUHU JICPKABHOTO PETYIIOBAHHS Oy/[IBHUIITBA
4yepes €JUHY JepKaBHY €JIEKTPOHHY CUCTeMy y cdepi OyiBHUITBA, JTiKBi-
nyBatH JlepikaBHY apXiTeKTypHO-OymTiBeIbHY 1HCIIEKITIIO Ta BJIOCKOHAIH-
TH YUHHY HOPMaTUBHO-IIPABOBY 0a3y B YaCTHHI apXiTEKTYpHO-Oy/iBeb-
HOTO KOHTPOJIFO, CTBOPUTH IIPABOBI MEXaHI3MIB JUIS rapaHTyBaHHS JepiKa-
BOIO PEUOBHX IIPaB HA 00’ €KTH HE3aBEPILEHOTO OyIiBHHUIITBA Ta MailOyTHI
00’ €KTH HEPYXOMOCTI.

15 cepnusa 2022 poky OyB mpuiinatuii 3akon Ykpainu «IIpo rapan-
TYBaHHS PEUYOBHX IPaB Ha 00’ €KTH HEPYXOMOTO MaifHa, SKi OyIyTh CIIO-
PYIUKeHI B MaOyTHbOMY» (a1l 3aKOH MPO TapaHTyBaHHs ), SKUM BIIEpIIe
penTaMeHTOBaH1 HOBI MIAXOAN JIO TapaHTil MpaB cy0’€KTiB, IO 1HBECTY-
10Th Y OyAIBHMIITBO: Yepe3 peKiIaMyBaHHsA OyJiBHHUIITBA, JICPKaBHY pee-
CTpaIlito TIpaBa Ha MaiOyTHIH 00’€KT HEPYXOMOCTI Ta Pi3HOTO poxy 00-
TSOKEHHS Ha Taki 00 €KTH, HOoTapiajlbHy (OpMY IMOCBITYEHHS JIOTOBOPIB,
BCTAHOBJICHHS TAPAHTIHOI YaCTKM 3 METOIO IOTIEPEKCHHS HE00YIOBH
00’exTiB OyIiBHUITBA Ta ONEPATUBHO-TOCIOAAPCHKI CAHKIIN y pa3i mo-
pYIICHB 31 CTOPOHU 3a0y/TOBHUKA.

ByniBenbuuii puHok B YKpaiHi Mae 4MMajo NPUKIAAiB He3aBepIle-
HUX OyIIIBHUIITBOM 00’€KTIB, MOABIMHUX TEPEIPOJAK Ta HE MOKIHBOCTI
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